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i  SAL  County  indebtednea «»— ^.— ^. 

Statutee,  189i. 
MM«-248B.   lien  act ^ 


194 


^.    194 


786 

m 

807 


Ci9ilOode. 

Art  070.  Uabflity  of  owner  for  defeottvv 
buildibflra 

1 2818.  Liability  of  owner  for  defective  build- 
infra  

1 2828.  Lfability  of  owner  for  defectlTe  balld- 
1001  ........•.^•. ...••. 1..  ...«— —.... 

Haryland. 

CoTuiitutian. 

Alt.  1,1  1.   Blections ........m 

8,148.    Municipal  corporationfl 

I8L   Property   permanently   located 
taxable 

Statutet. 

!m.ehapblB4.   Bel  Air 

lnft.chap.8B8L    Bel  Air 


818 


811 


Code. 

Art  81, 1    8.   Valuation  of  property  fori 

tlon 

1 116b    Adding  new  property  to  tax  Uat 

Qfde  qf  PidtUe  Local  Lawt, 

Art  18,  •  28L    Bel  Air 

1801   Bel  Air. ^. 


07 
811 

88 

66 

8U 


66 
66 


Gmstituiian. 

Obap.  8,  art.  8l   Opinions  of  Jostloes 
Pt  8,ohap.l,ll.art.4^   Powerto 


IflB,  chap.  188, 
18B4.  chap.  888, 

1887,  obap.  487. 

1888,  cbap.  438. 
1866,  chap.  60L 
1886.  ohapL  418, 

chap.  617. 


lawB. 


60 


Statutee, 

68L   Partners ........... 

6  8l   Civil  servioe  rules. 

GivO  service......  ....... 

ClvU  service............. 

Civil  servioe 

Civil  servioe 

Civil  servioe 


80 
80 
80 
81 

68 


PubUe  8Muie$, 


Cha|ibl67,llB.   fltapervisoryjurisdlotlonoffa. 

premeoourt 

6  8L   Debts  or  demands  against  tlie 
estate  of  insolvent  debtor... 

40L   Choice  of  assignee 

8L   Partnership  debts.... ...••.... 

8Bw   Partnership  debts ........ 

86.    Insolvent  partner 

88b    Belease  of  an  insolvent.... 

8612Detssg.  Jurisdiotion  of  partner^ 

ship  estates .... . 

8ttl.   Jurisdiotion  of  partnership  ea. 

tates 

188L   Jurisdiction  Of  partoersbipes^ 

tates .---. 

18L   Jurisdiction  of  partiieiship  esi^ 
tates , ,  , , 

(knititutim,  ISSB. 

Alt  18. 6  L   Support  of  univeKSity..., 
84  Lu  H.  A, 


8S1 


Conttlitution,  18S0. 
Art  18. 6 2L    Bducatlooal  fund •........• 

Contiitution, 

Art.  8. 8 18.   Powers  of  Justices  of  peace.....  166 

m.  8  L    Powers  of  cou  nties 166 

8  8L    Powers  nf  county  ofllcen........  168 

m  U«    Powers  of  8Up<'rviaors .  166 

11,8   L    Powen  of  township  oflicers 166 

8  8.    Powen  of  towosbips 166 

IS,  8  1.   Buperlntendent  of  public  Instrtio- 

tion 166 

8;  8.    Rofrents  of  university 163 

7.  Term  of  oflice  of  regents 168 

8.  Organisation  of  resrents 168 

8li   Powers  of  board  of  education..  166 

Staitttee. 

1887,  p.  148.    Bstabllshment  of  unlverpiry 188 

1878,  Apr.  27.    Medical  department  of  univers- 
ity   160 

1888,8881    Belease  of  convicts 801 

1886k  No.  867.   Iktabllshment  of  medical  ool- 

lege  at  Detroit 180 

HowdCe  StatuUt. 
8 18881   MMioal  department  of  university. ....  \160 

ConetituUen,  1891 

Art 4, 8  88.   Special  legislation  prohibited....  778 
884.   Special  legislation  prohibited....    778 

BtfUuiei, 

1867,  ex.  se«.  ohap.  l,snbohap.  1. 8  T.   St  Paul, 

Mlnne- 
aiK>llB,ft 
Miinlto- 
ba  Rail- 
road...   187 

1868,  chap.  fl.   Sale  of  publio  property  to  rail- 

road   180 

1074,  Ohap.  1«  subchap.  4, 8  7.   St  Paul  charter; 

power  of  com- 
mon council..  188 
8  U.   Power  to  grant  right  of  way  on 

highway' .1. .7. 188 

1887,  chap.  40.    Sale  of  dalrv  products ....  819 

1880,  ohap.  847.    Sale  of  dairy  products 819 

1886.  ohap. 208.   Inspection  of  dairy  herds.....  819 

Public  improvements.........  778 


Special  Lawi. 


1878,  Vsb.  88,  ohap.  88L 


Chi 

ASt 


Minneapolis, 
ul  Railroad. 


186 


General  Siatutee,  1878. 

Chap.  84, 847.   Bailroad  in  street 

General  Siattttee,  1894. 

8  2648.  Bailroad  In  street 

8880.  Sale  of  public  property  to  railroad.. 

886L  Insurance 708 

4480.  Revocation  of  wills 

4470L  Inheritance  by  widow.................. 

447L  Inherltanoe  by  widow.. :..... .......... 

4477.  Inheritance  by  widow 

686L  Submission  of  question  to  Junr 

6800.  Bvidenoeof  transaction  with  deoeased 

person 

8848.  Bribery  of  a  Judicial  officer 

887004,7006.    Saleof  dairy  products 

8  7841.  SuAciency  of  indictment 

7847.  Siiffloiency  of  indictment ..... 

7848.  Sufllciency  of  indictment 


180 
819 
180 

180 


864. 


Penal  Code. 
Bribery  of  a  ludidal  ofBcer. 


180 


Art  7, 88. 


Hississippl. 

Constitution,  1869. 

Blectoral  franchise , 

Oonstitvtion,  1890. 


8  140.    Election  of  governor 

14L    Choice  of  governor  by  legislature 

17L    JurlsdictloQ  of  Justices  of  the  peace... 

188.   Bight  of  employee  of  railroad  corpora- 

non  to  recover  for  injuries 


476 


476 
476 
897 


CtTATIONH. 

I    Alt.  B,IB,   Bequlrement    of 


Omitilution. 
Att.a,ll&   JorlHUmloD of niprame « 
Statvlti. 


Bmted  »atutM.  1879. 

lUBB.    TbreatanlDK  lellen ._..    1 

Smted  ataiulet,  188$. 
Ait,lLOh«p.a.    Po'ver  to   reBulau    DM  of 

r;  power  over  ■ireeU.   i 


I   ERl.  Power  of  wlre-UBlDr  cx>ri>anUani... 

rm.  PoKFrorwIre-uMnrcorporBUoiia.... 

tiK.  Powprof  wlre-uslDVOorporationa,... 

STKi.    Threatetiltiffletten 


%  UtI,    DamaBe  for  de«th... 


NebrMkm. 

Canititution. 

Ait.S,lH.    WbeD  lawa  beooau)  optTBtJTa tB 

OympOed  Btatuta,  1S9S. 
Cliap.U,*rt.I,l8t.   OoTernment  oT  oltMa  of 

ttaesecond  olam an 

KlUk    DlToroeand  allmoEv UT 

Cfriminal  Oode. 
IS,   PonlahmODt tot  murder _—_ sn 

Oonttituticn. 
ArtllSL   ProhibitioiiotiwuDt7ba*lneM...    m 
IflL   Ooum;  goremmeDia . SOB 

l8tl.NoT.n,ll.   HaiTtagn m 

lti«l.p.f£.   CouDty  (u m 

use,  karota  U,  p.  m   Btorer  oouDtT.. .......   MB 

Oeneral  Staiutet. 
IKDS.    Oonntr  fundi MM 

N«ir  Jersey. 

Conttittition. 

Artl,lt,1IL   SpeolBl  iBoa NO 

N«w  Kexiee. 


empted  properly... 


Compiled  Statute*,  1884. 

ttai,    HeaalDgof "penon**.. — 

Nbw  Tork. 
Oonttilution. 
Art.   1,11.    DeprlTsitonol  the  rlgbuof  dH- 
I  IS.    Pnihl'bl'tYnn  of  knyoethu  au«U- 
t,ia.    BeieciloiK 


■Dd  promotlnm  id   ibe  ol*ll 
Leirlalatuie   empowered   to  fljl 
iireillbmy.'uid 


ML    DeprivaCloi 

property 

^IL    AutliorltTOllPitliilaturel 

munlDliNU  oorpbrarloD 

UL  f  tL   BtoctloD  of  loojJ  offloera. 


mo.  ohap.  Bal.   I«vrlD^oa  credits. S 

ISaO.  cbap.  SOU.   AttactiiDeotalDluatlcn'courts  E 
IKl.  chap.  m.   TaxatlOD  or  debtt  due  tu  dod- 

mldeiKs S 

IMS,  cba|>.  n.   LlTDttatlou  ol  tbe  power  of  r- 


18t3,Oot.   OompeiuatloD  to  famlllra  for  death 


UT3,ata 

Gb 

]Bri.eb 


B,(diBp.M.   Ciawpgu BcbooIcommmikiDeta.. 

ebap,  US.    Vor  nUel  of  holders  oI  imoi- 

BDoe  poKdea... 


8GB,  It.    Buffalo  police  oc 
U8&,  ohapL  n.  I  US.   Ftie  and  pplice  o 
and  poiioa  c 


Obap-UB.    Collateral  Inherlranoe  tax U 

ISar,  chap.  TI8.    CollaienillDheritanaetu...aL» 


ISBl.  a 


p  SIS. 


ivemment 

or  Bt reel  niiiwBT  compaalea.-  i 

CoUiUefal  InhertUDoe  t«i.-..  I 

Collaleral  Inberltaaoetaz...  .  I 


cbap.  flU2.    BoHTd    lor    ezamlnatloa    of 

plumbfrt 41 

MB.    CotlBterallnbeniuioeiai fi 

sn.  5<aiutt>r;conKniutloD  law.SSiSi 
iaM.cbRP.1%11.  OniunaaoratlBobm^Dt....  a 
1818,  obap.  4n,    Bemoval  of  poltoe  force  from 


.   Paaeed  without 


84  L.  a  A. 


of  tl 


WAtttT  and  Skinnn'i  Latei, 

VoL  1,  p.  aiB.    Attachment  In  jmtlcei'  courla.    i 

Rented  Laut,  1813. 
ToL  a,  p.  ISr.    Attaohmeot  Id  JaiMcw'  oouna.    1 

Bm-ed  Statute*. 
Tol.  ■.  dd.  S,  I S,  1 8.   Supervisor   required  lo 
puy   lucceaaor   tobool 

PkUtS,!!.    Power  of  lupervuor 


P.ET4.    AtlachmeBis  In  Jii'Tli'M'  c 

t'odf  of  Pteeedtire,  ISiO. 

'  im.    Atiacbment 

4S1  i    ££!).   Oroundaotattachment 


ClTAliOSiB. 


81 


Ol  AttaebmeDt 

Olb   Attachment ....m.. 

MS.   LerylDff  on  credits 

817.   OoDSfiliaation  of  actions...... 

Mm   liBfryiiur  on  credits 

Vorth  Caroliiuu 


ftU 
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Art.1^114. 


Oomtituium, 

Creation  of  town  Indebtedness 

Beading  aud  ratification  of  act... 

Statu  tei. 
im,cliap.tlft.ilUL   KaUroads 

Cede, 

01017.    Belllnir  liquor  to  minors 

107&.    Damages  to  person  Injured  by  Uquor. . 
3M8L    Power  of  county  commisBionerB  to  pro- 
Tide  employ  men  t  of  cunylcts 

North  Dakota. 

Constitution, 

•  Ml   Joint  resolatlons 

flSL   Powers  of  secretary  of  state............. 

flBL    Amending  Constitution ..„,.,, 

Beifised  Code, 

•  m.   Doty  of  secretary  of  state. ........  •••... 

MBl   Duty  of  secretary  of  state.........*.... 

Ohio. 

Oonstitutiim. 

Art; Kil*   LeglslatlTe  power 

tw  •  2.    Blections  by  ballot ........ ... 


488 

488 


803 


97 
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499 
499 


Siatutea. 


UHLApr 


•.17«l9(i  (9iObloIiaws,p.my.   Print- 
ing ballots 

Ore^oiu 

BtVaOode, 

Power  of  eminent  domain.......*...... 

Power  of  eminent  domain.............. 


8ii9 


PeaiuiylTania. 

Comtituiion, 

Art.  t,  17.    Local  and  special  laws 

14i»  •  8.    Compensation  for  property  taken 

8tatute». 

1868,  Apr.  tl  (P.L.885).   TSzinff  real  property 

ot  railroad  corpora- 
tions  

1881,  Apr.  28  (P.  L.  410).   Leasing    powers   of 

railroad  companies 
188S,  Mch.  M  (P.  L.  49).   Powers    of   railroad 

companies 

1888.  Fteb.  Vk    KeadTlUe  city 

1887,  Mch.  12.    Easton  boroufrb 

l888.Apr.U  (P.L.1U0).   Power     of    raQroad 

companies 

l870LFebil7  (P.L.81}.    Leasing  powers  of  rail- 
road companies 

1870,  Mch.  28.    Meedrllle  city 

Apr.  8.    Meadrille  city 

1874,  Apr.  29,  p.  94.   Gas  and  water  companies. 
May  28.    <3o  vemment  of  cities  of  the  third 

class 

1887,  May  18L    Intoxicating  liquors 

1BB9,  May  14  (P.  L.  2tl).    Street  railway  act.... 

May  28.    Municipal  waterworks 

18B0.  Junes.    Powers  of  married  women 

1898.  May  22,  p.  112.    Excluding    nonresidents 

from  the  benefit  of  the 
statute  of  limitations... 

BnghW$  Purdon'i  JDigett. 

P.  968,  pL  4  fl2th  ed.).    Oas    and    water  com- 
panies  


780 


679 
6TD 


672 

679 
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668 

668 

98 

668 

95 

678 

lyri 

699 


441 
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Rhode  Island* 

Statutes. 
1888,  chap.  827.    Adopted  children.. 
84  L.  R  A. 


601 


JSevised  Statuta,  1S57, 

Chap.  178,  II 18-21.    Eecovor/    for    death 

wrongful  act 


by 


South  Carolina. 

Constitution,  1S68, 
Art.  1, 1  f8L   Compensation  for  taking  propesty  20 

Constitntunu 
Art.  91,  S  7.    Public  debts ......    471 

Btattites. 


1807,  Dec  24. 
l8eo,Dea24. 


Trustees  of  Columbia  canal 218 

Trustees  of  Columbia  canal 218 


General  Statutes,  188S. 
8ll6eO-168L    Eminent  domain 

Becised  Statutes,  1893, 

111748-1765.    Eminent  domain 220 

12180.   Homestead 809 

Tennessee, 

Constitution^  1839, 


Art.11.17.   Speelalaots 

Constitution, 

Art.l«|8.   Right  of  trial  by  impartial  Jury....   878 

8.  Property  rights 448,878 

9.  Crtmlnsl  prosecutions 873 

2L  Compensation  for  property  taken 

for  public  use • ...    448 

28.  Imprisonment  for  debt  forbidden    873 
|;I8.    Leglslatifre  authority 728 

0L2.   Title  of  act 887 

8.   Repealing  acts 871 

128.  Taxing  property......... 728 

29.  Taxing  property. 928 

6, 1  &   Concurrence  of  three  judges  neces- 
sary to  decision 640 

11,181   Prohibiting    passage  of    special 

laws 648,782 

Statutes, 

1860,  Feb.  1.   SunrlTal  of  action  for  negligent 

injury 444 

1871«  chap.  78.   Survival  of  action  for  negligent 

iniury 444 

1879,  chap.  84, 1 13.    Repealing  act 879 

chap.  IM,  1 4.    Repealing  act 872 

1881.  chap.  12L    Assignment  act 446 

chap.  171, 1 88.    Repeallngact 87S 

1888,  chap.  188.    Measure    of    damages     for 

wrongful  kilhnir       44a 

1891,  chap.  101.    Liflblltty  of  railroad  for  stock 

kilted  on  track 671 

chap.  101, 18.    Repeallngact 672 

IfflS,  chap.  89, 1 12.    Repealing  act 672 

1895.  Peb.  28.    Disposal  of  garbage 

May  11,  chap.  1^  pp.  268, 280.   Assignment 

act 

chap.  87.   Hotel,  inn,  and  boarding  house 
keeuers 
80,  p.  122.  Authority  of  Knox  county 
court   to  build   bridge 
across  Tennessee  river 
Ex.  Bess.  chap.  1.    Reelfoot  lake  leyee  dis- 
trict  


448 
868 


642 


1891. 


Code,  18B8, 

Sunrival  of  action  for  negligent  injury 
Survival  of  action  for  negligent  injury 

MiUiken  db  Vertree^  Code, 


T87 


444 
444 


I68w    Power  of  majority  to  act 640 

842.    Concurrence  of  three  Judges  necessary 

to  decision 540 

1198.    Power  of  school  directors 530 

8130.  Riirht  to  damages  for  wrongful  killing  44:{ 

8131.  Right  to  dRmRgee  for  wrongful  killing  443 
8184.    Measure  of  damages  for  wroogtul  kill- 
ing   443 

4187.    Agreed  case 642 

6-'^.    Cumulative  senteuces 614 

684H.    '^Murder*' detlned 673 

5349.    Miirrter 673 

115468-5472.    False  pretenses 873 


GiTATIOHfi. 


Vermont* 

Conatitution, 
Art.  7,  ehaii.  L   GoTemment  for  oommon  ben- 


P«*«s«»  •  •••«••••« 


101 
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eOt 

JBuautei. 
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Bevised  Latos. 
f  8B6L   Feddlen*  Uoenae 
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board 145 

1804,Maroh«.  Method  of  votinflr 146 

1808.  March  4  (pp.  788-770).    Method  of  voting.  146 

Code. 


Chap.  8, 


187. 
188. 


Appointment  of  reglstrais  of 
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lection 146 

Duties  of  secretary  of  eleo- 
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71.    New  registration 145 
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ers 145 

8801.    Sunday  trains 106 
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Washinfl^oiu 
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Arti.il0.   Title  of  act 810 
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ponies 880 

I  7.   Prohibiting  oounty  aid 880 

Statutes. 

1806,  Feb,  12.  p.  8.   Powers  of  counties  relative 

to  public  works...........   819 

Wiseongin. 
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Art  4, 1 28.*  Powers  of  board  of  snpervlsons..     18 

8,11.    Rule  of  taxation 1S5 

•  10.   Contraction  of  debt..........— «.. 

i^atutes. 
1806,  ohap.  USi   Home  for  ftwMiK—lndad  ■ 


Betfised  8uautm,1849. 
Ohap.  41,16.   Plat  of  1861 .- 

Revised  Statutes,  188L 

1856.   Suit  of  infant 148 

868.    8ult  or  Infant 148 

260.    Damages  for  death  of  child .........   148 

Remsed  Statutes,  1894. 

diap.  28.   Support  of  insane  persons. ........  181 

250.   Sultof  Infant 142 

267.    Sultof  infant 142 

287.    Damages  for  death  of  child....— ..  142 

009,  subd.  5.    Oounty  taxes 134 

Judgment  and  replevin...—......  828 

Judgment  and  replevin......—.... 


Code,  1881. 
128.   Damages  for  death  of  child..............   14S 


Wyoming. 

Constitution. 

Art.  14.   Salaries —........ 

16,16.   Oounty  revenue  tax 

10,  •  8.   Limitation  of  county  indebtedn 
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for  office 
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1890-91,  chap.  72.    Limitation  of  action  on  oon- 
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1808,  chap.  0.   Predatory  wild  animals..... 

chap.  83.    County  orders —...... 

1886,  chap.  108,  p.  287.    Animal  tax  levy. ........ 

Beffised  Statutes,  1887. 
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9 1798.  Powers  and  duties  of  county  oummla- 
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180L   County  orders 
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483.) 


1. 


Boto  by  »  gtockhalder,  director* 
creditor  of  m  eorpora4ioii»  given  to 


the  maker  of  in  acoommodatloo  note  whiob  ttie 
oorporation  had  received  the  beoeflt  of,  in  oon- 
■Ideration  of  mooey  furnished  \3j  the  maker  of 
the  accommodation  note  to  pay  it»  ia  not  without 
consideration  althouirh  the  payee  was  bound  to 
take  up  the  other  note. 

8*  The  porftirauMMO  of  a  contract  by  » 
party  who  has  herttated  or  ref need  ts 


Non.— Per/ormanee  of  txitUng  eontraet  dbUMfotton 
QM  conBideralion  for  ntw  promise. 

In  its  simplest  form  this  question  is  free  from 
dilBculty,  and  the  decisions  upon  it  are  barmoni- 
oos.  Bnt  when  the  further  question  is  Involved, 
u  to  how  Car  a  person  may  free  himself  from  his 
coDtract  obliffatlon  and  make  his  old  promise  form 
the  conslderatictt  for  a  new  promise  by  bis  adver- 
•ary,  thesnbject  becomes  technical,  and  Is  attended 
with  much  dlfflcnlty;  and  the  decisions  dealing' 
with  it  have  not  always  dealt  with  the  facts  as  they 
appeared  in  the  case  in  reaching  conclusions,  so 
that  conflict  and  uncertainty  appear.  A  strict 
application  of  fundamental  principles  to  the  actual 
facts  would  remove  much  of  this  diiflculty,  and 
extend  the  rule  governing  the  simpler  forms  of 
tbe  subject  into  its  more  complex  forms. 

The  general  rule  is  that  a  promise  cannot  be  con- 
ditioned on  a  promise  to  do  a  thing  to  which  the 
party  is  already  legally  bonad.  Wimer  v.  Over- 
teers  of  Poor.  104  Pa.  817. 

And  this  rule  extends  universally  through  all  the 
eases  io  which  the  simple  question  has  arisen  as  to 
vhether  or  not  performance  of  an  existing  oblige- 
tloQ  is  a  consideration  for  a  new  promise  by  tbe 
other  ptaty. 

So,  performing  tbe  obligation  of  a  mortgage  con- 
tract is  not  a  sufficient  consideration  for  a  ijew 
promise  by  one  of  the  parties.  Lukens*B  Appeal, 
143  Pa.  388. 18  L.B.  A.  681. 

Pffyment  of  txitiina  debt  qm  oontMieraMion, 

A  large  number  of  oases  hold  that  payment  of 
part  of  a  debt  already  due  is  no  consideration  for  a 
promise  to  release  the  remainder  of  the  debt.  Noit 
to  Fuller  V.  Kemp  (N.  Y.)  20  L.  B.  A.  786. 

In  Anonymoua,  1  Vent.  868,  It  Is  said  that  a 
vromlse  by  a  person  to  pay  a  sum  of  money  which 
hs  owes  Is  not  a  good  consideratloD;  but  payment 
of  a  debt  without  suit  is  a  good  consideration. 

Xo  nmn  can  make  bia  own  wrong  in  withholding 
what  he  Justly  owes  the  foundation  of  a  demnud 
igainst  bis  creditor.    Keiter  ▼.  Grayson,  76  Ya.  517. 

An  engagement  by  a  man  to  pay  his  own  debts 
h  DO  consideration  for  a  promise  to  him  by  a  third 
pemn.   Jones  v.  Waite,  6  Blng.  N.  C.  841. 

The  payment  by  one  of  a  debt  dearly  due  does 
Bot  oonstltote  sufficient  consideration  for  any  kind 
of  eontraet  or  agreement.  No  one  can  claim  com- 
peotation  for  doSnsr  that  which  be  is  plainly  and 
clearljr  bound  by  law  to  do.  Swaggard  v.  Han- 
cock, 26  Mo.  App.  606. 

?4  L.  I?.  A.  : 


Payment  of  money  presently  due  la  not  a  con- 
sideration for  a  promise  to  give  the  debtor  a 
quitclaim  deed  to  land  standmg  In  the  name  of  the 
creditor.   Tucker  v.  Bartle,  86  Mo.  114. 

A  payment  of  an  existing  debt  Is  not  a  consider*- 
tlon  upon  which  a  court  of  equity  wfll  enforce  a 
promise  to  convey  real  estate.  Smith  v.  Phlllipa, 
77  Ya.  648. 

A  promise  to  surrender  a  premium  note  which 
has  been  given  to  an  insurance  company  upon  pay- 
ment of  an  assessment  then  due  is  without  con- 
sideration,  flands  V.  Hill,  48  Barb.  66L 

Payment  of  money  already  due  is  not  a  consider- 
ation for  an  agreement  to  attempt  to  collect  the 
balance  of  the  debt  from  other  persons.  Pember- 
ton  V.  Hoosler,  1  Kan.  106. 

In  case  of  a  daim  of  a  balance  due  under  a  con- 
tract and  for  an  additional  amount  for  extras,  an 
agreement  to  pay  the  balance  due  on  the  contract 
in  case  of  the  abandonment  of  the  claim  for  extras 
Is  not  founded  on  any  consideration,  since  au 
agreement  to  pay  that  which  a  party  has  oo-j- 
tracted  to  pay  does  not  constitute  a  consideration 
for  a  new  promise  to  perform  the  same  contract. 
Widiman  v.  Brown,  88  Mich.  241. 

Payment  of  part  of  what  is  due  on  a  Judgment  is 
not  a  consideration  for  a  promise  by  the  creditor  to 
convey  tf»  the  debtor  land  which  he  had  received 
in  part  satisfaction  of  the  original  debt  in  addition 
to  the  satisfaction  of  the  entire  Judgments  Phcsnlx 
Ina.  Co.  V.  Bink,  UO  III.  6B8. 

A  promise  by  a  creditor  In  oonslderation  of  the 
execution  of  a  note  by  his  debtor  for  a  debt  already 
due  to  supply  him  with  goods  In  the  future  is  with- 
out consideration.   Overdeer  v.  Wiley,  80  Ala.  70i« 

If  interest  is  already  payable  on  an  overdue  ac- 
count, a  positive  agreement  by  the  debtor  to  par 
interest  ia  not  a  sufficient  consideration  for  an 
agreement  by  the  creditor  to  give  six  monrlis*  no- 
tice of  withdrawal  before  proceeding  to  collect  the' 
money.  Orme  v.  Galloway.  9  Bxch.  644, 8  GL  L.  Rep. 
480, 28  L.  J.  Exeh.  N.  S.  118  (1854). 

A  promise  to  take  up  notes  on  which  the  promin 
or  is  liable  as  indorser  is  not  a  valid  consideratiou. 
Sherwin  v.  Brigham,  80  Ohio  St.  137. 

So,  payment  of  a  port  of  the  amount  due  is  nu 
consideration  for  a  promise  to  extend  the  time  for 
payment  of  the  residue.  King  v.  State  Bank,  9 
Ark.  l»s  47  Am.  Bee.  789;  Stone  v.  State  Bank,  8 
Ark.  145;  Thompson  v.  Robinson.  84  Ark. 44;  Liening 
V.  Gould.  13  Cal.  608;  State.  Clark,  D.&  Oo^  ▼.  Dav- 
enport, 12  Iowa.  335;  Price  v.  Cannon,  8  Mo.  468; 
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«omf  lete  It  may  coostitute  a  good  oonsfderation 
for  a  promiae  hy  a  tblrd  penon  who  wiU  be  beo- 
eflted  by  mmA  pert onnanoe. 

(April  ft,  18B6.) 

EXCEPTIONS  by  defendant  to  rullnj^  of 
tbe  Superior  dourt  for  Suffolk  County, 
made  during  tbe  trial  of  an  action  on  a  prom- 
issory note,  which  resulted  in  a  verdict  in 
plaintiff 'a  favor.     (herruUd, 
The  facts  are  stated  in  the  opinion. 


Mr.  W.  B.  French*  for  defendant: 

In  order  to  constitute  a  valid  consideration 
to  support  a  promise,  the  promisee  must  do 
something  which  he  was  not  bound  to  do. 

Jenningi  v.  Chaae.  10  Allen,  626;  Smith  v. 
Bwrt7u>lamew,  1  Met.  276,  2i  Am.  Dec.  365; 
Pool  V.  Boston,  6  Cush.  219;  BarOeU  v.  Wy 
man,  14  Johns.  260;  Dodge  ▼.  StileB,  26  Conn. 
468. 

When  one  party  to  a  contract  makes  a  prom- 
ise to  the  other  party  to  the  contract  as  an  in- 


Mllier  V.  Holbrook,  1  Wend.  817;  Kellofrir  v.  01m- 
«ted«  88  Barb.  M;  Hall  v.  Ooostant,  2  Ball,  185;  Hal- 
liday  v.  Hart,  80  N.  Y.  474;  TurDbull  v.  Brock,  81 
Ohio  8t.  648:  Jenkios  v.  Olarksoo,  7  Ohio,  pt.  1,  p.  72; 
Pomeroy  v.  Blade,  1ft  YL  280;  Wheeler  v.  Washburn, 
84Yt.8B8. 

In  Kelloffff  V.  Olmsted,  26  N  T.  188,  tbe  court,  in 
decidioff  that  a  promise  to  pay  an  overdue  debt  at 
a  certain  time  in  the  future  with  Interest  is  not  a 
consideration  for  a  promise  to  extend  the  time  of 
payment,  states  that  it  has  been  decided  over  and 
over  again  that  tf  the  creditor  whose  debt  is  due 
reoelvea  part  payment  of  it,  and  m  consideration  of 
such  payment  promises  to  postpone  or  extend  the 
time  for  payment  of  tbe  balance,  tbe  promise  is 
▼old  for  want  of  consideration. 

So,  a  promise  to  pay  an  existing  obligation  will 
not  support  a  prooilse  to  extend  the  time  of  pay- 
ment. Hopkins  v.  Logan,  6  Mees.  ft  W.  241, 7  DowL 
P.  a  800. 

An  agreement  to  pay  in  the  future  is  not  a  con- 
sideration for  the  extension  of  tbe  time  of  payment 
of  a  debt  already  due.  Stickler  v.  Giles,  8  Wash. 
147. 

A  promise  before  tbe  maturity  of  a  promissory 
note  to  extend  tbe  time  of  payment  to  a  fixed  date, 
\t  at  that  time  it  will  be  promptly  paid,  is  without 
iM)nsideration.    Gibson  v.  Irby,  17  Tex.  173. 

A  note  given  in  part  payment  of  an  existing  lia- 
bility Is  not  a  sufficient  consideration  to  support  an 
flfrreemcnt  to  give  time  for  payment  of  tbe.residue. 
Gison  V.  Benne,  10  Wend.  888. 

An  agreement  to  pay  money  which  is  due  in  a 
way  which  could  be  Insisted  upon  by  the  creditor 
wiihout  the  agreement  is  no  consideration  for  the 
extension  of  time  for  the  payment.  McManus  v. 
Bark.L.R.6  Bxch.ftfi,88  L.  J.  Exch. N. S. ftfi, 21 L. 
T.  N.  S.  878. 

The  agreement  to  pay  a  debt  which  is  due  by  reg- 
ular instalments  with  Interest  is  not  a  consideration 
reran  agreement  to  postpone  the  time  of  payment. 
Beer  v.  Foakes,  L.  B.  U  Q.  B.  Div.  221, 62  L.  J.  Q.  B. 
N.  S.  712. 

So,  payment  of  accrued  interest  on  a  note  is  not  a 
consideration  for  a  promise  to  extend  the  time  of 
payment.  Helms  v.  Crane,  4  Tex.  Civ.  App.  88; 
Hale  V.  Forbis,  3  Mont.  885;  Hunt  v.  Poetlewait,  28 
Iowa.  427;  Dennis  v.  Flper,  21  UL  App.  108;  Waters 
V.  Simpson,  7  IlL  670. 

So,  accepting  a  non-negotiable  note  for  the  in- 
terest due  on  a  bond  is  without  consideration  so  as 
toix)n8titute  a  valid  contract  to  extend  tbe  time  of 
payment  of  tbe  t>ond.  Gahn  v.  Niemoewlci,  11 
Wend.  812. 

So,  a  promise  to  pay  interest  during  the  time  of 
fort>earance  is  no  consideration  for  tbe  ag'reement 
to  forbear,  when  the  debtor  is  already  bound  to  pay 
mterest.  Reynolds  v.  Ward,  6  Wend.  60L;  Parmelee 
V.  Thompson,  45  N.  T.  68,  ft  Am.  Rep.  88;  Abel  v. 
Alexander,  46  Ind.  6S8, 16  Anu  Rep.  270;  Holmes  v. 
Boyd,  80  Ind.  882;  Dow  v.  Chambers,  14  Pblla.  847; 
Moore  v.  Macon  8a v.  Bank,  22  Mo.  App.  882. 

An  agreement  to  pay  mterest  on  a  note  in  tbe 
same  way  which  the  law  would  imply  from  the  con- 
tract will  not  be  a  consideration  for  tbe  extension 
of  tbe  time  of  payment.  MoCann  v.  Lewis,  8  CaL 
240. 
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A  mere  agreement  to  pay  interest  as  called  for  on 
tbe  contract  is  not  sufliclent  to  uphold  an  agree- 
ment to  extend  the  time  for  payment  of  the  debL 
Wilson  V.  Powers,  180  Mass.  127. 

The  agreement  to  pay  Interest  in  a  certain  nun- 
ner  or  to  pay  the  principal  in  certain  instalments 
is  not  a  consideration  for  an  agreement  to  extend 
tbe  time  of  payment.  Van  Allen  v.  Jones,  10  Bosw. 
808;  Hume  v.  Mazelln,  84  Ind.  574. 

Payment  of  part  of  a  note  when  it  is  due,  and  an 
agreement  to  pay  interest  on  tbe  residue.  Is  not  a 
consideration  for  an  agreement  to  extend  time  of 
payment  of  the  note.  Faircbild  v.  Warren,  21  How. 
Pr.  187. 

But  tbe  time  for  the  performance  of  a  contract 
may  be  enlanred  if  the  agreement  for  enlargement 
is  mane  at  a  time  when  each  party  will  receive 
some  consideration  for  bis  promise  to  extend  the 
time. 

At  any  time  before  breach  the  parties  nmy  by 
mutual  promises  extend  the  time  for  performance. 
McNish  V.  Reynolds,  06  Pa.  488. 

In  case  of  an  agreement  executory  on  both  sides 
tbe  time  for  performance  may  be  extended  by  mut- 
ual agreement  without  any  other  or  further  consid- 
eration.   Clark  V.  Dales,  20  Barb.  42. 

But  after  tbe  time  for  performance  of  a  contract 
has  expired,  so  that  there  is  a  breach  by  one  of  the 
parties,  there  can  be  no  valid  extension  of  time  of 
performance  without  a  new  consideration.  Hill  v. 
Blake,  16  Jones  &  S.  263. 

In  Cox  V.  Bennet,  13  N.  J.  L.  166,  a  condition  in  a 
bond  for  the  payment  of  money  within  a  year  was 
held  capable  of  enlargement  by  an  agreement 
without  consideration  so  as  to  make  a  certain  por- 
tion payable  each  year  until  tbe  entire  amount  was 
paid. 

But  in  Stryker  v.  Yanderbilt,  27  N.  J.  L.  88,  ft  was 
held  that  an  agreement,  after  the  breach  of  the  or- 
igtoal  contract,  to  extend  the  time  of  tbe  perform- 
ance, must  be  on  a  new  consideration. 

In  Miller  v.  Holbrodk,  X  Wend.  817,  tbe  court  aaya 
of  Keating  v.  Price,  1  Johns.  Gas.  22, 1  Am.  Deo.  82. 
in  which  the  time  of  performance  of  a  contract  was 
enlarged,  that  it  is  to  be  presumed  that  in  that  case 
it  appeared  that  tbe  promise  to  enlarge  tbe  time  of 
performance  was  founded  on  a  good  and  snfflelent 
consideration. 

In  Flanders  v.  Fay,  40  YL  818,  it  seems  to  be  as- 
sumed that  to  enlarge  tbe  time  of  perfonnanoe  of 
a  contract  requires  a  new  airreement  upon  a  new 
consideration. 

Where  a^debt  is  payable  in  speoiflc  property  a 
new  contract  made  before  tbe  debt  has  become 
payable,  changing  tbe  mode  of  payment  and  ex- 
tendmg  tbe  time,  needs  no  new  consideration  for  its 
support.  Thrall  v.  Mead*s  Estate,  40  Yt.  64a  The 
court  says  there  is  a  manifest  distinction  between 
cases  where  tbe  debt  is  already  due  when  the  agree- 
ment is  nude  and  one  where  it  is  not  due  and  is 
payable  in  spedflo  articles,  and  tbe  debtor  relying 
on  tbe  new  agreement  suffers  the  time  specified  in 
tbe  original  oootTact  for  payment  to  expire.  In 
such  case  it  would  be  a  fraud  to  allow  tbe  creditor 
to  collect  tbe  debt  in  money  when  tbe  original  con- 
tract expires,  and  repudiate  the  new  agreement, 
and  thus  convert  the  debt  mto  money  contrary  to 
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dnoemeBt  to  secure  its  perf  onuanoe,  the  prom- 
be  is  without  coDsiaeratloD,  although  the 
promisor  xeceiTes  some  benefit  from  the  per- 
lormaDoe.  There  seems  to  be  no  reason  on 
principle  why  the  same  rule  should  not  hold 
where  a  third  person,  a  stranger  to  the  con- 
tract, makes  a  like  promise. 

Putnam  ▼.  Woodbury^  68  Me.  58;  Brownle$ 
▼.  Low,  117  Ind.  420:  Qordon  v.  Gordon,  56 
N.  H.  170;  Johnstm  ▼.  SeUera,  88  Ala.  865; 
Sehuler  ▼.  Myion,  48  E:an.  282;  L'Amareux  ▼. 


OtnM,  7  N.  T.  849, 57  Am.  Dec.  524;  Bstlman 
T.  Penman,  4  Ind.  612;  Merrick  ▼.  Qiddingi. 
1  Mackey,  894;  Datenpori  ▼.  FirU  Cong.  8oc. 
88  Wis.  890. 

A  promise  hssed  on  the  consideration  of 
doiog  that  which  one  is  already  bound  to  do  is 
invalid,  whether  the  plaintiff's  prior  obligation 
were  an  obligation  to  the  defendant  or  to  a 
third  person. 

Billiard,  Ck>nt.  p.  251;  BichardMon  ▼.  WU- 
Uamt,  49  Me.  558;  EUiwn  r.  Jaek9(m  Water 


the  acreeineot  and  to  the  prejudice  of  the  debt- 
or. 

If  one  who  has  contracted  to  deliver  ooal  at  a  oer- 
tain  time  Is  not  able  to  comply  with  bis  contract, 
tnd  ao  notllles  the  other  party,  and  requests  blm, 
!f  be  IsgolDff  to  tabs  adrantage  of  the  breach,  to 
Mty  so,  aaytoa  under  saoh  etaronmatanoes  the  ooal 
vOlnot  be  delivered  at  all,  whereupon  the  other 
party  states  that  he  will  waive  the  breach  and  ac- 
cept and  pay  for  the  coal  when  delivered,  the  latter 
eannot,  after  reoeiving  the  coal,  refuse  to  pay 
for  it  because  it  was  not  delivered  within  the  terms 
of  the  contract.    Lawrence  v.  Davey,  2B  Vt.  28A. 

In  Ooonelly  v.  Devoe,  87  Oonn.  GTO,  where  there 
was  a  contract  to  diir  a  well  within  a  irlven  time, 
which  oonld  not  be  done  because  of  the  cavinjr  in 
of  the  well  after  it  was  partly  constructed,  where- 
Qpon  the  parties  made  a  new  agreement  for  extend- 
inf  time  of  performance,  it  was  contended  that 
there  was  no  oonaideration  for  the  extended  time, 
bat  the  court  said  that  the  aoandonment  of  the  or- 
igins I  contract  when  in  force,  to  substitute  a  new 
Mteement  for  it,  was  a  suiBcient  consideration. 
And  the  court  then  says  that,  further,  it  was  for 
the  interest  of  the  owner  to  have  the  work  com- 
pleted, and  adds:  '*And  besides,  defeodant  sulfered 
Che  plaintiff  to  ffo  on  with  the  work  after  the  agree- 
ment was  made.** 

It  appears  in  the  case  that  after  the  new  affree- 
nent  the  builder  on  the  faith  of  the  contract  to 
extend  the  time  for  performance  porohaaed  ad- 
ditional materials  and  performed  additional  work, 
■0  that  a  ref ufal  to  extend  tbe  time  would  result 
In  approprlatinir  his  added  labor  and  money  for 
which  he  would  receive  no  compensation,  and 
which  he  would  not  have  furnished  had  the  r^ 
fusal  to  continue  been  made  when  the  accident 
occurred.  Of  course  such  conduct  worked  an 
estoppel  against  afterwards  refusina  to  permit 
bim  to  floJsh  the  work,  -  nd  is  of  itself  sufficient 
ground  to  uphold  tbe  recovery  in  favor  of  plain- 
tiff, so  that  what  Is  said  about  consideration  Is  not 
really  neoessary  to  the  deciaion  of  the  case. 

Where  ao  action  for  breach  of  the  covenant  to 
repair  was  defended  upon  the  around  that  after 
the  breach  the  landlord  aareed,  in  consideration 
that  tbA  tenant  would  repair  before  a  certain  date« 
to  refrain  from  suit  before  that  time,  the  court 
said  there  is  no  good  consideration  laid  for  the 
plaintifl^  promise  to  forbear  to  sue.  The  defend- 
ant was  liable  to  damages  upon  the  covenant  im- 
mediately for  not  repairing,  and  therefore  the 
promise  by  him  to  repair  before  the  deelirnated 
date  would  be  no  oonaideration  for  the  plaintilTs 
promise  to  forbear.    Bayiey  v.  Homan,  8  Bmg.  N. 

Promise  to  release  joint  debtor. 

Tbe  payment  of  a  debtliy  a  debtor,  which  is  due 
and  payable,  is  not  a  aufflclent  consideration  to 
■opport  a  promise.  Bo.  an  agreement  by  the 
holder  of  a  Joint  and  several  debt  to  one  of  the 
debtors  upon  bis  payment  of  part  of  the  amount 
to  look  to  the  other  debtor  for  tbe  balance  is  with- 
out consideration  and  is  not  binding.  Smith  v. 
Bartholomew,  1  Met.  276, 25  Am.  Deo.  886. 
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An  agreement  by  one  of  the  makers  of  a  note 
to  pay  the  whole  amount  Is  no  consideration  for 
the  promise  of  the  surety  to  release  the  othe? 
maker  from  liability.  Cameron  v.  Warbritton,  9 
Ind.  861. 

The  promise  of  one  partner  to  pay  the  debts  of 
the  iirm  is  no  consideration  for  the  promise  of  a 
creditor  to  release  the  other  partner.  Wadhams 
V.  Page,  I  Wash.  4S0;  Barly  v.  Burt,  68  Iowa,  716; 
Wildes  V.  Fesseoden,  4  Met  12;  Lodge  v.  Dices,  8 
Bam.  k  Aid.  611:  David  v.  Bllice,  6  Bam.  ft  a 
196,1  Oar.  ft  P.  868,7  Dowl.  ft  R.  680;  Smith  v.  Rogeia, 
17  Johns.  84a 

Some  of  the  cases  involving  the  question  of  re- 
lease of  partner  Involve  other  matters  than  the 
mere  question  of  consideration,  so  that  the  sub- 
ject is  not  fully  treated  here. 

Payment  by  surety. 
Payment  by  a  surety  whose  obligation  has  be- 
come fixed  is  no  consideration  for  the  promise  of 
the  other  party  to  deliver  up  to  him  the  obligatioD 
of  the  principal.    Dixon  v.  Adams,  Gro.  Ells.  pt.  2, 

p.  688. 

Promise  not  to  sue. 

Payment  of  part  of  a  debt  already  due  and 
payable  is  no  consideration  for  the  agreement  to 
forbear  to  sue  for  the  residue.  Warren  v.  Hodge, 
121  Mass.  106;  Beynolds  v.  Lofland,  8  Harr.  (DeLi 
866;  Pabodie  v.  King,  12  Johns.  426. 

A  promise  by  a  debtor  to  make  monthly  pay- 
menta  upon  certain  of  his  overdue  notes  upon 
which  the  holder  has  no  security  Is  not  a  good 
oonelderation  for  the  promise  of  tlie  creditor  to 
forbear  for  a  time  to  press  for  pajrment  of  another 
overdue  note  against  the  same  debtor  upon 
which  there  are  indorsers.  Jennings  v.  Chase,  10 
AUen.606. 

An  agreement  not  to  sue  In  case  of  the  making 
of  definite  payments  of  a  sum  already  due  is  with- 
out coosineration.    Keim  v.  Andrews,  59  Miss.  89. 

A  payment  of  part  of  the  sum  due  on  a  note  Is 
not  a  sufficient  consideration  for  a  promise  to  r^ 
mit  Interest  due  upon  the  note  or  to  delay  suit. 
Barron  v.  Vandvert,  13  Ala.  282. 

Payment  of  interest  due  is  not  a  consideration 
for  an  agreement  to  forbear.  Grossman  v.  WohUe- 
ben,  90  111.  687;  Woolford  v.  Dow,  84  111.  428. 

A  promise  to  forbear  in  collection  of  a  debt  upon 
the  promise  of  the  debtor  to  pay  interest  which 
was  already  due  is  without  consideration.  Stober 
V.  ScbHOk,  88  IlL  19t 

A  promise  to  pay  in  the  future  rent  now  due  and 
for  which  a  suit  has  been  brought  Is  no  considera- 
tion for  an  agreement  to  discontinue  the  salt. 
F^rrington  v.  Bullard,  40  Barb.  512. 

So,  a  pay  ment  of  part  of  a  Judgment  is  not  a  con- 
siders Uon  for  holding  up  the  execution  as  to  the 
remainder.    Yeary  v.  Smith,  46  Tex.  T2. 

Compliance  wUh  ohUooeion  Ut  dslioer  pa^ptH  or 

property. 

A  promise  to  pay  for  the  delivery  of  a  paper 
which  tbe  holder  is  already  in  duty  bound  to  de- 
liver is  without  ounsideration.  McCaleb  v.  Price, 
12AU.753. 

Where  a  person  has  agreed  to  surrender  a  coo- 
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€h.  13  CftL  642;  Ritenour  t.  Mathews,  42  Ind. 
7;S  Am.  A  Eog.  Edc.  Law,  p.  886.  note;  Ha- 
vana Ft€U  IhtU  Co.  T.  Aihurii,  148  DL  115; 
Be  Ooddanfe  JSstate,  66  Vt.  416;  Bake^  t. 
Wahrmund,  5  Tex.  Civ.  App.  268;  Ford  t. 
Bamer,  16  Ind.  288;  Seynolde  ▼.  Nugent,  26 
Ind.  828;  Newton  ▼.  Chicago,  B.  L  dt  P.  B.  Co. 
66  Iowa,  422;  VanderbiU  y.  Sehrey&r,  91  N.Y. 
892;  8q^  T.  JV^  r47rA;,  Z.  E.  dt  W.  B.  Co. 
96  N.  T.  663,  47  Am.  Bep.  75;  BMneon  ▼. 


Jeweti.  116  N.  Y.  40;  Sherwin  t.  Al^Aam,  » 
Ohio  Bt  187:  FtiT^r  ▼.  Owreeere  of  Poor,  104 
Pa.  817;  Buceemve  Promieee  of  the  8amo 
Ferfornianee,  8  Harvard  L.  Rev.  27,  1894. 

There  are  two  English  cases  which  stale  a 
contrary  rule. 

Seotion  T.  Pegg,  80  L.  J.  Exch.  N.  8.  235; 
BhadweU  r.  ShadweU,  80  L.  J.  C.  P.  N.  8. 145. 

Seotton  T.  /\^  seems  to  be,  however,  di- 
rectly in  conflict  with  Herring  ▼.  Dorell,  8 


tract  whenever  requested  by  another  to  do  so,  bis 
tfurreoder  will  furnish  no  oonslderation  for  a  new 
promise  bj  the  other.  Frootor  v.  Thompson,  18 
Abt>.N.a8IA. 

In  case  one  has  by  fraud  obtained  a  satisfaction 
piece  of  a  judflrment  under  such  circumstances 
that  a  court  of  equity  would  compel  him  to  return 
it,  his  retention  of  It  is  not  a  consideration  for  a 
promise  on  the  part  of  the  Juderment  creditor  that 
the  judsment  Should  be  subordinated  to  mort- 
gasws  subsequently  executed.   Crosby  v.  Wood,  S 

Ma  M»  8Bv. 

An  airreement  by  a  mortgagor  to  surrender  pes* 
session  of  the  mortsrased  premises  after  condition 
broken,  as  Is  required  by  the  law  of  the  land,  will 
not  furnish  a  consideration  for  a  new  promise  on 
the  part  of  the  mortgagee.  Wendover  v.  Baker, 
IZl  Mo.  2781 

The  surrender  of  a  satisfied  note,  and  the  cancela- 
tion of  a  mortgage  given  to  secure  it,  are  not  alone 
tulBcient  considerations  to  support  a  new  note. 
Smith  ▼.  Boruir,  75  Ind.  412. 

The  delivery  by  an  executor  to  a  legatee  of  prop- 
erty to  which  he  is  entitled  under  the  will  is  no 
consideration  for  a  release  of  all  other  demands 
which  the  legatee  may  have  against  the  executor. 
BrutOQ  V.  Wooten,  10  Cku  570. 

The  surrender  by  the  creditor  of  collateral  secur- 
ity after  the  signing  of  a  release  by  a  composition 
deed  is  not  a  sufficient  oonslderation  for  a  promise 
by  the  debtor  to  pay  money  to  the  creditor.  Cow- 
per  V.  Green,  7  Mees.  ft  W.  688. 

A  promise  by  one  for  whom  a  boat  is  being  built, 
that  Id  case  It  Is  delivered  to  him  he  wUl  pay  all  de- 
mands of  those  who  have  worked  on  it  under  con- 
tract with  the  builder,  is  without  oonslderation. 
Jones  v.  Miller,  18  Mo.  408. 

If  one  acting  for  the  benefit  of  a  corporation 
procures  the  renewal  of  a  lease  a  contract  to  induce 
him  to  asrign  tbe  lease  to  the  corporation  is  with- 
out consideration.  Bobinson  v.  Jewett,  118  N.  T. 
40. 

Agreement  to  eomplv  wUh  leoss. 

A  new  promise  by  a  landlord  after  the  execution 
of  a  lease  is  not  sufficient  to  maintain  an  action  in 
favor  of  the  tenant  when  it  is  founded  only  upon 
the  promise  of  the  tenant  to  perform  his  contract. 
Jackson  v.  Cobbln,  8  Mees.  ft  W.  TOO,  1  DowL  M.  S. 
M. 

Gratuitous  agreements  in  variation  of  a  lease,  if 
unexecuted,  will  not  prevent  tbe  specific  enforce- 
ment of  the  lease  as  originslly  written.  Prioe  v. 
Dyer,  17  Ves.  Jr.  804. 

An  sgreement  after  the  execution  of  the  lease  of 
a  farm,  that  tbe  tenant  will  not  use  tbe  pasture  for 
hones  without  extra  compensation  to  the  landlord, 
is  without  consideration.  Tryon  v.  Mooney,  9 
Johns.  868. 

A  promise  by  a  tenant  In  possession  of  a  farm  to 
do  things  not  required  by  the  contract  is  without 
consideration  and  void.  Brown  v.  Crump,  1  Marsh. 
607. 

Where  a  covenant  requires  a  house  to  be  in  re- 
pair, a  subsequent  agreement  that  a  man  shall  be 
employed  three  or  four  days  about  this  repair  of 
the  bouse  is  without  consideration  and  will  not 
satisfy  the  obligation.  Adams  v.  Tapling,  4  Mod. 
88.  I 

34  L.  R.  A. 


If  after  the  destruction  of  a  fence  on  leased 
premises  the  lessee  is  stiU  under  obligations  to  con- 
tinue to  occupy  tbe  premises,  a  promise  on  the  part 
of  the  landlord  to  repair  the  fence  in  consideration 
of  the  lessee's  reinainlng  on  the  property  is  with- 
out binding  force.    Proctor  v.  Keith,  18  B.  Mon. 


A  promise  by  the  landlord  to  make  repairs  which 
he  is  not  bound  by  the  lease  to  make,  in  oonaidera- 
tlon  that  the  tenant  remain  on  the'premises,  when 
his  contract  binds  him  to  do  so,  cannot  be  enforced. 
Eblin  V.  Miller,  78  Ky.  871;  Libbey  v.  Tolford,  48 
Me.  818, 77  Am.  Deo.  288;  Puroell  v.  Bngllsh,  86  Ind. 
81, 44  Am.  Bep.  fSSk  Gill  v.  Mlddleton,  105  Mass.  477, 
7  Am.  Bep.  548;  Doupe  v.  Qennin,  87  How.  Pr.5: 
Speckels  v.  Sax,  1  B.  D.  Smith,  268. 

A  promise  by  a  landlord  during  the  oontlnuanoe 
of  the  lease  to  make  certain  repairs  on  the  mere 
consideration  of  the  rent  reserved  in  the  lease  is 
without  oonslderation.  Miller  t.  Bidgely,  19  IlL 
App.  808. 

If  after  the  execution  of  a  lease  the  lessee  objects 
to  taking  possession  because  of  the  defective  oon- 
dltion  of  the  premises,  whereupon  the  landlord 
promises  to  make  repairs,  the  promise  is  without 
consideration.  Gottsberger  v.  Bad  way,  2  Hilt.  842. 
The  court  says  that  a  binding  contract  having  been 
made  it  was  necessary  that  some  new  considera- 
tlon  should  exist  to  support  a  promise  to  make  re> 
pairs  or  constitute  an  agreement  wblch  would  take 
the  place  of,  change,  or  alter  the  conditions  of  the 
one  already  existing. 

But  if  the  premises  become  untenantable  a 
promise  of  the  tenant  to  remain  may  furnish  a 
sufficient  consideration  for  a  promise  by  the  land- 
lord to  pay  for  all  damages  done  to  his  furniture 
by  so  doing.    Dunn  v.  Uoblns,  48  N.  Y.  &  R.  45. 

So,  an  sgreement  by  a  landlord  to  reduce  the 
rent  reserved  in  the  lease  at  a  timewben  the  ten- 
ant has  not  refused  to  execute  the  terms  of  the 
lease,  and  has  no  right  to  do  so,  is  without  oongid- 
eration  and  void.  Goldsboroutrh  v.  Gable,  140  IlL 
280,  16  L.  B.  A.  204;  Wheeler  v.  Baker,  60  Iowa,  90: 
Crowley  v.Yltty,  7  Bxob.  822, 21  L.  J.  Bxch.  N.  8 
186. 

Conversely,  a  promise  to  pay  more  rent  during 
the  existence  of  the  term,  is  without  consideration. 
Taylor  v.  Winters,  0  Fhila.  188. 

An  executory  agreement  In  writing,  without  any 
consideration,  to  reduce  the  rents  secured  to  be 
paid  by  a  lease,  is  a  mere  nudum  pactum,  Loaoh 
V.  FSmum,  90  III.  868. 

After  suit  brought  to  recover  rent  in  arrears  an 
agreement  by  the  tenant  to  pay  the  arrearages  and 
tbe  costs  of  the  suit  is  no  consideration  for  an 
agreement  to  abate  the  rent  in  the  future.  Goe  v. 
Hobby,  72  N.  Y.  141, 28  Am.  Bep.  120. 

But  an  agreement  for  a  diiferent  rent  may  be 
made  at  any  time  in  case  of  a  tenancy  at  will. 
Hanson  v.  Heilen  (Me.)  8  New  Bog.  Rep.  220. 

And  if  a  reduction  of  rent  Is  necessary  to  enable 
tbe  tenant  to  continue  business,  and  the  landlord 
considers  that  It  would  be  of  advantage  to  him  to 
have  tbe  business  continue,  there  is  a  sufficient 
consideration  for  a  reduction  of  the  rent.  JaUray 
V.  Greenbaum,  64  Iowa,  493. 

So,  if  during  the  term  of  a  lease,  under  which  a 
certain  number  of  bushels  of  com  are  to  pcdd  as 
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Dowl.  P.  C.  604;  Atkinson  t.  Settm,  Willes, 
R^p.  482;  Jimet  t.  Wait,  5  Biag.  N.  C.  841; 
Clark,  Cont  pp.  188, 180;  1  Parsons,  Coot 
Sthed.  462. 
Mr.  Henry  L.  Parkar  for  plaintiff. 

Allen*  J.,  dellTered  tho  opinion  of  the 

court : 

The  plaintiff  had  given  his  acoommodation 
uote  to  a  corporation,  which  had  had  it  dis- 


rent  from  the  crop  nUsed,  the  crop  to  destroyed  by 
an  unprecedented  storm,  whereupon  the  persons 
airree  that  the  tenant  shall  plant  another  crop  and 
gire  the  landlord  one  half  of  what  to  ratoed,  there 
isasuffldent  ohanire  of  ooosfderatlon  to  support 
the  agreement.  Bajmond  f.  Kraushopf,  &t  Iowa, 
KB. 

In  Nlooll  T.  Burke,  8  Abb.  N.  O.  S13,  the  court, 
without  dtooussfaosr  the  question  of  consideration, 
holds  that  an  aff reement  to  take  less  rent  for  the 
future  was  bindlDfr  after  the  aareement  was  exe- 
cuted by  the  completion  of  the  term  and  the  pay- 
ment of  the  rent  for  the  term  at  the  altered  rate. 

Agreement  to  eompiy  wtth  marrioife  eontraoL 

A  note  executed  by  a  husband  living  separate 
from  bto  wife,  to  induce  her  to  return  to  him,  to 
without  consideration.  Oopeland  ▼•  Boas.  9  Baxt. 
228. 40  Am.  Rep.  80. 

But  since  some  oases  treat  the  consideration  In 
•uch  cases  as  illegal  rmtlier  than  as  wanting  entirely 
'Merrill  ▼.  Peaslee,  IIS  Mass.  160),  that  branch  of  the 
subject  does  not  properly  fall  within  the  scope  of 
thto  note,  and  the  cases  are  reserved  for  a  full 
tnatmaDt  of  the  subject  elsewhere, 

Promiee  to  do  duty. 

Tho  general  question  of  compliance  with  a  duty 
Imposed  by  law,  such  as  cases  of  public  ofllcers, 
witoeseos,  etou  are  not  included  in  thto  note.  But 
there  are  a  few  cases  which  are  so  close  to  the  line 
of  contract  obligations,  that  they  are  Inserted  here. 

An  agreement  by  a  father  to  pay  hto  minor 
daughter  wages  if  she  will  stay  at  home  and  help 
her  motlier  in  the  care  of  the  household  to  without 
consideration.  Bolton  v.  Terpeny,  U  N.  T.  Week. 
Dig.  683. 

Where  it  appears  that  scales  of  the  buyer  by 
which  articles  subject  to  a  contract  of  purchase 
and  sale  have  been  weighed  were  incorrect,  an 
agreement  by  the  seller  to  pay  the  buyer  a  bonus 
for  reweighing  them  correctly  to  without  consid- 
eration, since  it  to  the  duty  of  the  buyer  to  ascer- 
tain the  correct  weight.  Billings  v.  Filley,  Si  Neb. 
SU. 

In  Cobb  V.  Cowdery,  40  Y 1. 16.  M  Am.  Dec.  870,  it 
to  said  that  a  promise  to  without  consideration 
where  the  only  consideration  for  it  to  the  promise 
of  the  other  party  to  do,  or  hto  actual  doing,  some- 
thing which  he  was  previously  bound  by  law  to  do. 

It  to  Impossible  to  say  there  to  a  valuable  con- 
sideration where  the  debtor  does  no  more  than  the 
tow  competo  him  to  do,  and  the  creditor  receives 
DO  more  than  he  to  entitled  to  receive.  Kelfer  v. 
Orayson,  n  Y  a.  U7. 

Where  a  mortgagor  has  agreed  in  the  mortgage 
to  procure  Insurance  on  the  property  and  assign 
the  policy  to  the  mortgagee,  an  agreement  by  the 
mortgagee  upon  receiving  the  assignment  to  ao- 
eount  to  the  mortgagor  for  one  half  of  the  pro- 
ceeds of  the  policy  in  case  of  loss  to  without  con- 
slderation  and  void.    Lewto  v.  McBeavy,  7  Wash. 

Oaom  to  be  dtoMnffutoAed. 

Where  there  to  breach  on  both  sides. 
If  the  cootraot  has  been  brokec  by  the  other 
U  L.  a  A. 


counted  at  a  bank,  and  left  it  unpaid  at  iu 
maturity.  The  defendant  being  a  stockhold- 
er, director,  and  creditor  of  the  corporation, 
wishing  to  have  the  note  paid  at  once  for  his 
own  advantage,  entered  into  an  agreement 
with  the  plaintiff,  whereby  he  was  to  give  to 
the  plaintiff  his  own  note  for  the  amount, 
and  the  plaintiff  was  to  furnish  money  to  en- 
able the  defendant  to  take  up  the  note  at  the 
bank.    This  agreenient  was  carried  out,  and 


party,  so  that  one  who  to  demanding  additional 
consideration  to  under  no  obligation  to  go  on  with 
the  performance,  there  may  be  a  valid  new  con- 
tract. Thus,  if  under  a  building  contract  the 
owner  does  not  pay  the  Instalments  when  they  are 
due,  and  the  builder  then  refuses  to  go  on  without 
security,  an  agreement  for  security  to  valid.  By- 
ington  V.  Simpson,  184  Mass.  146w 

Additional  promises  on  both  sides. 

If  the  service  to  not  contemplated  In  the  original 
contract,  a  new  agreement  for  extra  compensation 
in  regard  to  it  to  valid.  Blohardson  v.  Hooper.  18 
Pick.  410. 

If  the  modification  requires  the  doing  of  some- 
thing additional  on  the  part  of  one  party,  the  other 
after  accepting  performance  cannot  escape  lia- 
bility on  the  ground  that  the  contract  was  without 
consideration.    Maxwell  v.  Graves,  IfO  Iowa,  614. 

If  after  the  making  of  a  contract  to  melt  iron  In 
a  mill  at  a  certain  amount  per  ton  the  mill  stops, 
and  before  it  resumes  there  to  an  agreement  to 
take  less  per  ton,  the  starting  of  the  mill  is  a  suffl- 
dent  consideration  to  support  the  agreement. 
Church  V.  Florence  Iron  Works,  45  N.  J.  L.  UO. 

Unforeseen  dilllculties  may  entirle  to  a  new  con-> 
tract  for  extra  compensation.  Osborne  v.  0*ReiUy, 
4SN.J.IBq.tf7. 

If  one  party  has  a  right  to  terminate  the  agree- 
ment at  hto  option,  a  promise  by  the  other  to  pay 
a  certain  compensation  as  an  inducement  not  to 
exercise  the  option  to  not  without  consideration. 
Spangler  v.  Bpringer,  SB  Pa.  464. 

Work  already  completed  when  additional  promise 

made. 

After  the  work  has  been  completed  a  promise  by 
the  owner  of  the  building  to  pay  by  a  different 
scale  of  prices  or  at  higher  rates  than  those  pro- 
vided by  the  original  contract  to  without  considera- 
tion. Bandolph  v.  Perry,  S  Port.  (Ala.)  STS,  ST  Am. 
DeaSSS. 

Waiver  of  conditions. 

Mere  cases  of  waiver  of  the  performance  of  con- 
ditions in  a  contract,  such  as  Fleming  v.  Gilbert, 
8  Johns.  628,  sre  dtotingutohable  from  those  of  the 
jnaking  of  new  contracts. 

A  provision  in  a  lease  for  three  months*  notice  of 
Intention  to  quit  at  the  end  of  the  term  may  be 
waived  by  the  landlord  making  a  new  contract 
within  three  months  of  the  expiration  of  the  term 
for  the  payment  of  rent  at  a  different  time  than 
that  provided  for  in  the  original  lease.  Wilgus  v. 
Whitehead,  •  W.  N.  a  S87. 

Aooeptanoe  of  performanoe. 

Where  one  person  contracts  to  fix  on  a  proper  lo- 
cation and  build  a  mill,  the  acceptance  of  the  mill 
after  it  to  flntohed  to  a  waiver  of  any  objection  to 
the  locality,  or  to  the  time,  or  to  the  manner  of 
building.    Bmerson  v.  Coggswell,  16  Me.  77. 

Where  an  engine  contracted  for  was  not  de- 
livered at  the  time  called  for  by  the  contract,  but 
was  subsequently  delivered  under  an  agreement  te 
waive  any  claim  for  damages  for  the  delay,  and  tbs 
buyer  claimed  that  the  agreement  was  void  be- 
cause without  consideration  because  he  received 
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the  defendant  now  contends  that  his  note  to 
the  plaintiff  was  without  consideration,  be- 
cause the  plaintiff  was  already  bound  in  law 
to  take  up  the  note  at  the  bank.  It  is  pos- 
sible that,  for  one  reason  or  another,  both  the 
bank  and  the  plaintiff  may  have  been  will- 
ing to  wait  awhile,  but  that  the  defendant's 


interests  were  imperiled  by  a  delay,  and  in- 
deed required  that  tlie  note  Hhould  be  paid 
at  once,  and  that  the  corporation  whose  duty 
it  was  primarily  to  pay  it  was  without  pres- 
ent means  to  do  so.  Since  the  defeudant 
was  sane,  iui  jurU,  was  not  imposc*d  upon, 
nor  under  duress,  knew  what  he  was  about. 


no  more  than  he  was  entitled  to  under  the  old  oon- 
traot,  the  court  states  tbat  the  cue  Is  within  the 
rule  that  a  contract  may  be  modified  by  a  new 
agreement  without  any  new  consideration,  but 
finally  decides  tbat  the  real  question  is  not  so  mnoh 
whether  there  waf  any  oonalderatlon  for  the  waiver 
of  a  legal  right  by  the  buyer  as  whether  at  the  time 
when  the  delivery  was  made  the  contraot,  accord- 
ing to  the  understanding  of  the  parties,  was  per- 
formed. If  the  buyer  consented  to  receive  the  en- 
gine in  satisfaction  of  the  contract  after  the  time 
for  d<  livery  had  passed,  the  acceptance  was  as 
much  binding  on  him  as  if  he  bad  consented  to  re- 
ceive it  in  time,  waiving  some  defects  in  material  or 
dnisb.  Moore  v.  Detroit  Locomotive  Works,  U 
Mich.  200. 

PromiBe  of  oAAViMmaX  eomjMtisotion  far  eomple^ina 

It  is  in  this  class  of  cases  that  the  difficulty  has 
arisen.  Application  of  the  rule  so  overwhelmingly 
established  by  the  decisions  cited  alx>ve  would 
seem  to  lead  to  the  conclusion  that  a  promise  of  ad- 
ditional compensation  for  completing  work  called 
for  by  a  contract  would  be  nvdMHh  pactum.  And 
such  was  the  rule  of  the  earlier  cases.  But  some 
of  the  later  decisions  by  the  application  of  what 
would  appear  to  be  false  principles,  or  the  assump- 
tion of  facts  which  did  not  exist,  have  gone  far 
towards  establishing  a  rule  that  if  one  under  con- 
tract to  do  certain  work,  during  its  progress  de- 
mands additional  compensation  therefor,  which  is 
promised  him.  he  can  enforce  the  promise.  This 
result  may  perhaps  properly  follow  m  two  classes 
of  cases: 

tfl)  rhose  in  which  while  the  oontract  is  yet  pro- 
gressing tov^ard  completion  one  party  becomes  so 
convinced  that  the  other  is  not  receiving  sufficient 
benefit  that  he  is  willing  to  give  him  something 
extra,  and  so,  without  breach  by  either,  the  par- 
ties rescind  the  old  contraot  and  then  make  a  new 
one  providing  for  additional  benefit. 

(2>  If  one  party  has  refused  to  go  on  so  that 
his  oontract  is  broken,  and  both  parties  recognise 
it  ss  terminated,  so  tbat  all  that  remains  is  his  ad- 
versary^ right  of  action  for  the  breach,  then  the 
contract  obligation  no  longer  exists,  and  it  would 
seem  that  the  parties  could  make  any  new  contract 
they  wish  to  although  it  involves  the  same  subject- 
matter  as  the  old  one.  Tn  such  case  the  liability 
for  damages  for  the  breach  still  exists  and  a  con- 
sideration is  necessary  to  release  it,  although  of 
course  if  so  agreed  the  consideration  may  be  found 
in  the  undertakings  of  the  new  contract  It  is  the 
failure  to  apply  these  rules  to  the  actual  facts  of 
the  cases  which  has  involved  the  cases  In  such  con- 
fusion. 

General  rule. 

The  general  rule  is  tbat  if  the  rights  of  one  con- 
tracting to  work  on  a  building  are  flbced  by  the 
contract,  any  promise  to  pay  him  extra  for  doing 
what  the  contract  binds  him  to  do  is  without  con- 
sideration. Nelson  v.  Pickwick  Associated  Go.  80 
111.  App.  338. 

A  promise  to  pay  one  to  do  what  he  is  already 
lK>und  to  do  by  oontract  is  without  consideration. 
Bitenour  v.  Mathews,  42  Ind.  7. 

In  Laboyteaux  v.  Swlgart,  108  Ind.  008,  the  court 
in  deciding  that  payment  by  a  third  person  to  a 
surety  liable  for  a  debt  of  a  less  amount  than  was 
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due  was  a  sufficient  considerstlon  for  bis  agree- 
ment to  pay  off  the  whole  debt,  says  that  it  is  a 
general  principle  tbat  a  promise  to  one  to  pay  bim 
if  he  will  do  that  which  by  law  or  by  contraot  he 
he  is  slready  lx>uod  to  do,  is  without  oonsideratloii 
and  cannot  be  enforced. 

When  a  party  merely  does  what  be  has  already 
obligated  himself  to  do  he  cannot  demand  an  ad- 
ditional compensation  therefor,  and,  although  by 
taking  advantage  of  the  necessities  of  his  adver- 
sary he  obtains  a  promise  for  more,  the  law  will  re. 
gard  it  as  a  fwAwm  fkodLxim^  and  will  not  lend  its 
process  to  aid  in  the  wrong.  Llngenf  elder  v.  Waln- 
wright  Brewing  Co.  108  Mo.  578. 

niustrations  of  the  rule. 

A  sailor  cannot  recover  on  a  promise  for  extra 
wages.    Harris  v.  Watson,  Peake,  7!8. 

So,  a  seaman  is  not  entitled  to  sue  on  a  promise 
made  by  the  master  of  the  vessel  to  induce  him  to 
stay  by  the  ship  when  others  of  the  crew  have  de- 
serted. Stilk  V.  Myrick,  t  Campb.  817,  6  Bsp.  120: 
Harris  v.  Carter,  8  EI.  ft  fiL  550,  28  L.  J.  Q.  B.  N.  8. 
296,  8  C.  L.  Rep.  1580, 18  Jur.  lOli. 

So,  a  promise  to  pay  seamen  additional  wagee, 
made  at  a  foreign  port  on  their  threat  of  desertion, 
is  without  consideration  and  void.  Bartlett  v. 
Wyman.14  Johns.  280. 

So,  where  a  seaman  shipped  for  a  voyage  at  a 
certain  price  per  month,  the  articles  providing  that 
he  might  be  transferred  to  another  ship  in  the  same 
service,  and  during  the  voyage  he  wan  so  trans- 
i erred  uuder  articles  which  provided  for  higlier 
wages,  the  court  refused  to  enforce  the  new  con- 
tract, holding  that  it  was  without  oonsideratloa. 
Fraser  v.  Hatton,  2  a  B.  M.  S.  612. 

But  this  rule  may  be  changed  If  the  oonditions  of 
the  voyage  sre  so  far  changed  as  to  release  the  sea- 
men from  their  contract.  Hartley  v.  Ponsonby,  7 
El.  ft  BL  872, 20  L.  J.  Q.  B.  N.  a  822, 8  Jur.  N.  8. 748: 
Turner  v.  Owen,  8  Fost.  ft  F.  177. 

Where  a  person  had  contracted  to  enter  the  mil- 
itary service  of  the  United  States  to  the  credit  of  a 
certain  township  for  a  certain  bonus,  and  after- 
wards refused  to  do  so  because  of  an  offer  from  an- 
other township  of  a  greater  bonus,  whereupon  he 
was  offered  the  same  by  the  first  township,  the 
court  held  that  there  was  no  consideration  for  the 
latter  promise,  and  tbat  it  would  not  be  enforced. 
Reynolds  v.  Nugent,  26  Ind.  828. 

Where  one  who  had  contracted  for  the  construc- 
tion of  a  railroad  refused  to  proceed  without  extra 
pay,  which  was  promised,  the  court  held  the  prom- 
ise to  be  without  consideration.  Ayres  v.  Chicago, 
E.  Lft  P.  R.  Co.  62 Iowa,  478. 

Where  one  party  to  a  contract  refuses  to  per- 
form it  unless  promised  some  further  pay  or  twne- 
flt  than  the  oontract  provides,  and  the  promise  is 
made,  and  such  refusal  and  promise  are  one  trans- 
action, the  promise  is  without  consideration  unless 
the  promisewas  induced  by  substantial  and  unfore- 
seen difficulties  in  the  performance  which  would 
cast  upon  the  party  additional  burdens  not  antici- 
pated when  the  contract  was  made.  King  v.  Du- 
luth,  M.  ft  N.  R.  Co.  81  Minn.  488. 

Where  an  architect  refused  to  comply  with  bis 
contract  to  supervise  the  erection  of  a  building b^ 
cause  a  part  of  the  work  was  given  to  a  business 
rival  of  a  concern  of  which  he  was  president,  and 
the  owner  of  the  building  in  order  to  mduoehim  t«i 
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iDd  probably  acted  for  hie  own  adTaatace, 
it  would  certainly  be  unfortunate  if  tlie  rules 
of  law  required  us  to  bold  bis  note  inralid 
f(Or  want  of  a  sufficient  consideration,  wben 
be  has  bad  all  tbe  benefit  tbat  be  expected 
to  fet  from  it.  In  tbis  common  weal  tb,  it 
was  long  ago  decided  tbat  even  between  tbe 


I  original  parties  to  a  building  contract,  if, 
'  after  baring  dooe  a  part  of  tbe  work,  tbe 
.builder  refused  to  proceed,  but  afterwards, 
on  being  promised  more  pay  by  tbe  owner, 
went  on  and  flnisbed  tbe  building,  be  migbt 
recover  tbe  wbole  sum  so  promised.  Munro$ 
T.  Peking,  9  Picli.  398,  90  Am.    Dec.   475. 


oomply  wttfa  Ms  oontraot  promised  bim  a  oommJs- 
•km  GO  the  work  done  by  such  rival,  the  court  re* 
fond  to  enforoe  the  oontraot,  saylnff,  to  permit  a 
plaintiff  to  reooFer  under  soofa  oiroumstaooes 
vooM  be  to  offer  a  premium  on  bad  faith  end 
iDTtte  men  to  violate  their  most  ssored  contracts 
tiiat  th&j  may  pmllt  by  their  own  wronv.  Lin- 
cenfelder  t.  Walnwriffht  Brewinir  Go.  108  Mo.  678. 

An  agent  for  the  sale  of  maohinea,  who  has  un- 
dertaken to  pay  the  freight  and  storage  charvee  od 
tiieoi.  cannot  rely  on  a  aubaequeot  promise  by  the 
manufacturer,  made  upon  his  importunity,  to  pay 
fuch  charges.  Brterly  Harvesting  Maeh.  Oo.  v. 
Priogle,41Neb.t6&. 

Where  a  sealed  covenant  for  the  erection  of  a 
building  provides  for  such  alterations  and  addi- 
tions as  the  owner  may  direct,  the  making  of  an 
alteration  or  addition  Is  not  such  a  oonsideration 
for  an  oral  agreement  by  the  owner  modifying  the 
sealed  Instrument  as  will  make  the  oral  agreement 
binding  on  the  owner.  Tinker  y.  Geraghty,  1  £.  D. 
Smith.  6B7. 

A  promise  to  pay  a  contractor  extra  for  excavat- 
ing bardpan  is  not  binding  if  his  contract  bound 
him  to  do  that  work  wirhout  extra  pay.  Nesbltt  v. 
Louisville,  a  ft  C  R.  Co.  2  Speers,  L.  007.  In 
that  case  tbe  court  says  if  the  contractor  bad 
■topped  his  work  and  had  preferred  to  abandon  his 
contract  ratber  than  make  tbe  excavation,  and  the 
other  party  to  induce  him  to  go  on,  had  agreed  to 
pay  him  for  it,  then  tbat  would  have  been  a  new 
consideration  enough  to  support  the  contract. 
And  tbat  case  was  followed  in  Colcock  v.  Louls- 
vtile,  a  ft  C.  R.  Co.  1  Strobb.  L.  8». 

A  promise  to  one  engaged  to  work  for  a  year  for 
a  orrtaln  amount,  of  payment  at  an  increased  rate 
at  tbe  expiration  of  the  term  If  his  conduct  merits 
It,  is  a  mere  gratuity  and  cannot  be  enforced  at 
law.   Tolmle  v.  Dean,  1  Wash.  Ter.  47. 

A  promise  to  a  salesman  of  certain  additional 
oompensatlon  after  the  signing  of  a  written  con- 
tract providing  that  his  oompensatlon  for  tbe  year 
shall  be  a  certain  sum  is  without  consideration. 
Coegray  Y.  New  Bngland  Piano  Oo.  41 K.  T.  Bupp. 


aas. 


wbioh  apply  the  opposite  rule. 


If  one  party  refuses  to  go  on  with  tbe  contract 
without  modiflcation,  and  thereupon  the  other 
agrees  to  the  modification,  such  agreement  is  on  a 
valid  consideration.    Bryant  v.  Lord,  19  Minn.  89A. 

That  doctrine  was,  however, subsequently  repudi- 
ated by  the  Minnesota  court. 

A  promise  by  a  brewery  company  to  pay  a 
largely  increased  price  for  ice  upon  the  refusal  of 
the  ice  company  to  deliver  It  at  tbe  contract  rates 
will  not.  after  the  ice  has  been  delivered,  be  so  far 
without  oonsideration  as  to  Justify  a  refusal  to  pay 
for  it  at  the  increased  rates.  Ooebel  v.  Linn,  47 
Mich.  489. 41  Am.  Rep.  728. 

But  in  case  the  fact  of  modification  of  the  orlg- 
bial  agreement  is  disputed,  and  tbe  claim  raised 
tbat  the  new  contract  was  simply  for  the  purpose 
of  mitigating  damages  for  breach  of  the  original 
contract,  the  question  is  for  the  jury.  Endrlas  v. 
Belle  Isle  Ice  Co.  49  Mloh.  279. 

Where  a  master  notifies  his  servant  that  he  will 
thereafter  pay  him  less  than  tbe  contract  price, 
and  tbe  servant  continues  to  work  without  notlfy- 
ing  tbe  msster  tbat  be  will  claim  more.  It  consti- 
tutes a  new  agreement  which  will  preclude  any 
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reoovory  at  the  original  oontraot  rates.  Spioer  v. 
Barl.  41  Mich.  191,  n  Am.  Bep.  Itt. 

An  agreement  to  warrant  the  soundnem  of  a 
slave  for  the  purpose  of  inducing  one  who  has  con- 
tracted oo  the  previous  day  to  purchase  him,  with- 
out warranty  to  comply  with  his  oontraot  is  based 
on  a  suffldent  oonsideration  and  may  be  enforced. 
Stoudenmeier  t.  Williamson.  89  Ala.  5118. 

In  Bootson  v.  Pegg, «  Hurlst.  ft  N.  ttS,  80  L.  J. 
Bxoh.N.a8a(,8L.T.  N.a768.9  Week.  Bep.  280. 
Martin,  a,  asks,  if  ^  builder  Is  under  contract  to 
finish  a  house  by  a  certain  date  and  the  owner 
promises  to  pay  him  a  certain  amount  of  money  if 
he  will  do  it,  what  is  to  prevent  the  builder  fron) 
recovering  the  moneyf 

The  resignation  of  an  ofllce  in  a  corporation  Is  a 
sufficient  consideration  for  .a  promissory  note,  al- 
though the  payee  had  previously  agreed  for  a  valu- 
able consideration  to  resign  the  office  on  demand 
of  the  maker.  The  court  says  on  plaintiff*s  refusal 
to  resign,  he  still  held  the  office  but  was  liable  to 
defendant  for  the  breaoh  of  his  agreement.  De- 
fendant could  not  displace  him  or  in  any  way 
compel  the  immediate  performance  of  the  agree- 
ment. He  had  only  his  legal  remedy  against  the 
plaintiff  for  the  breach.  By  the  new  contract  he 
obtained  from  the  plaintiff  his  actual  resignation, 
and  in  consideration  thereof  he  gave  the  note.  By 
the  surrender  of  an  office  which  he  had  a  right  to 
retain  Ithe  plaintiff  suffered  a  detriment,  and  the 
defendant  thereby  gained  an  advantage  which  fur- 
nished a  valid  consideration  for  the  noteu  Peok  v. 
Requa.  18  Gray,  407. 

Grounds  for  upholding  new  oontiaotb 

Belong  as  the  maxim  ex  mcdo  pactonon  oritur 
actio  remains  a  part  of  the  law.  It  is  impossible 
tbat  whOe  a  valid  contract  exists  that  a  on  one  side 
sball  equal  b  on  the  other  a  proposition  shall  be  en- 
forced that  a  shall  be  considered  equal  to  b  +  e  if  e 
has  any  value.  Therefore  to  enforoe  the  latter 
proposition  it  is  necessary  to  extinguish  the  former. 
This  is  easily  accomplished  if  the  right  course  is 
taken.  But  the  difficulty  is  the  contracting  parties 
do  not  take  such  step.  The  almoat  universal  rule 
Is  that  without  any  express  rescission  of  the  old 
contract  the  promise  Is  made  simply  for  additional 
compensation,  making  the  new  promise  a  mere 
nudum  pactum.  But  the  oousts,  for  the  purpoee  of 
doing  what  the  parties  did  not  do,  but  should  have 
done,  4.  e.  getting  rid  of  the  old  oontraot,  have 
adopted  various  expedients  none  of  whioh  seems 

satisfactory.  

a.  Waiver. 

The  Massachusetts  case,  which  together  with 
Lattimore  v.  Harsen,  14  Johns.  881,  seems  to  be  tbe 
foundation  upon  which  all  the  cases  upholding  the 
new  promise  rest,  seems  to  have  been  placed  on 
the  ground  of  waiver. 

A  contract  under  seal  to  erect  a  house  for  a  cer- 
tain price  whioh  was  not  adequate  oompensatlon 
was  changed  by  parol  agreement  tbat  the  con  tractor 
should  have  more  pay  if  he  would  go  on  and  finish 
the  work,  and  It  was  contended  that  there  wbb  no 
consideration  for  this  promise.  But  the  court  said 
this  depends  f)ntirely  on  the  questiqn  whether  tbe 
first  contract  was  waived.  The  plrtiDtitl  having 
refused  to  perform  that  contract,  as  he  ralKht  do 
subjecting  himself  to  such  damages  as  tbe  other 
party  might  show  he  was  entitled  lo  recover,  after- 
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Bee  also  Bolmm  ▼.  Doane^  9  Gush.  185 ;  Peek 
r.  Requa,  18  Oraj,  407 ;  Bogers  y.  Bog&rt,  189 
Mass.  440;  Eastings  ▼.  Lovefoy,  140  Mass. 
261.  265,  54  Am.  Kep.  468 ;  Thomas  y.  Barnes, 
156  Mass.  681.  In  other  states  there  is  a 
difference  of  judicial  opinion,  but  the  fol- 
lowing cases  sanction  a  similar  doctrine: 


iMUimare  t.  Harsen,  14  Johns.  880 ;  SUwart 
T.  KeteUas,  86  N.  T.  888 ;  Laufretuse  t.  /^My, 
28  Vt.  264 ;  Osbom£  r.  O'lieiUy,  42  N.  J.  £q. 
467 ;  Oaebel  r.  Unn,  47  Mich.  489.  41  Am. 
Rep.  728;  Choke  t.  Murphy,  70  111.  96.  In 
England  and  in  others  of  the  United  States 
a  different  rule  prerails.     But  when  one, 


wards  went  on  upon  th«  faith  of  the  new  promtoe 
iiiiU  fltiisbcd  the  work.  Tbis  was  a  suflloleot  cod- 
t  iiicititlon.  MunroeY.  Perkins,  9  Pick.  298,  20  Am. 
J  M  c.  475:  and  tbat  case  is  cited  as  authoritative  in 
i:»«iinir8  V.  Lovejoy,  HO  Mass.  261.  M  Am.  Elep.  468. 

And  in  an  Alabama  case  it  is  said  that  if  twoper- 
p'»*s  make  a  contract  one  of  them  may  walYe  pei^ 
rormnnce  of  the  contract  by  the  other,  and  assume 
t  <  I  ii.e  new  and  additional  obllflratlon  as  the  consider- 
ill  (Ml  ot  the  performance  by  the  other,  and  such 
M'>ii}fHtion  will  be  bindinff  oi|  him.  Johnson  y. 
Sillers.83Ala.S8ft. 

It  is  difficult  to  understand  how  a  contract  can  be 
trotipn  rid  of  by  waiver.  Strict  performance  either 
us  to  time  or  as  to  details  may  be  waived.  But  the 
use  of  the  word  **walTe**  to  express  the  idea  ^'re- 
sclnd**  is  inacoarate.  And  to  rescind  requires 
mutual  promises  based  on  mutual  oonsideration. 
The  breach  may  be  waived. 

But  the  doctrine  of  waiver  will,  if  applied  to  the 
breach,  not  operate  to  release  the  liability  un- 
der the  old  contract,  because  waiver  of  the  breach 
fimply  reinstates  the  old  contraot  instead  of  ter- 
mioatiDirlt. 

b.  Mutual  aflrreementi 


Some  of  the  oases  have  been  put  upon  the  ground 
of  mutual  airreement. 

Mutual  airreement  to  resoind  an  existing  eon* 
tract  while  it  is  still  executory  on  both  sides 
will  be  effectual.  But,  as  will  be  aeen  from  the 
oases,  the  agreement  was  not  to  rescind  bnt  to  do 
or  give  something  additional,  and  in  some  cases 
this  was  plainly  done  after  one  party  had  refused 
to  continue  and  so  was  in  default,  and  the  other 
party  entitled  to  his  release. 

In  Thomason  v.  Dill,  80  Ala.  464,  the  oourt  in 
holding  that  an  agreement  of  one  who  after  he  has 
entered  into  a  contraot  to  purchase  property 
agrees  to  furnish  sureties  upon  the  security  given 
therefor,  which  the  original  contraot  did  not  re- 
quire, would  be  binding  if  it  was  affected  by  mutual 
agreement  between  the  parties,  says,  persona  be- 
fore or  after  the  consummation  of  a  contract  may 
either  resoind  or  modify  it,  and  no  other  oonsidera- 
tloo  is  necessary  to  support  such  contract  of  re- 
scimlon  or  modification  than  the  mutual  agreement 
of  the  parties.  « 

Where  one  who  had  oontracted  to  oare  for  de- 
fendant's ward  refused  to  proceed  with  the  eon* 
tract  without  a  modification  thereof,  a  new  con- 
traot was  made  which  defendant  alleged  to  be 
without  consideration,  but  the  oourt  said  that  the 
new  contract  operated  as  a  rescissioo  of  the  old  one, 
stating  that  the  release  of  one  from  the  stipulations 
of  the  original  agreement  is  the  consideration  of 
the  release  of  the  othen  and  the  mutual  releases  are 
the  consideration  for  the  new  contract  and  are 
sufficient  to  give  It  full  legal  effect.  BoUlns  v. 
Marsh,  128  Mass.  U& 

Where  a  carpenter  had  oontracted  to  build  a  re- 
frigerator for  a  merchant,  and  while  it  was  in  pro- 
cess of  construction  the  merchant  made  some 
objections  to  the  way  In  wblch  the  work  was  being 
done,  whereupon  the  carpenter  warranted  it  and 
the  merchant  accepted  the  warranty,  the  oourt 
held  the  warranty  binding,  saying  the  contract 
when  modified  by  the  subsequent  oral  agreement  is 
substituted  for  the  contract  as  orisrinally  made,  and 
Uie  original  oonsideration  attaches  to  and  supports 

84  L.R  A. 


I  the  modified  contraot,  Thomas  v.  Barnes,  168 
Mass.  681. 

In  that  case  compromise  of  the  dispute  might 
have  furnished  a  oonsideration  for  the  warranty. 
But  the  case  was  not  put  on  that  ground. 

Where  one  who  had  contracted  to  erect  a  Iraild- 
ing  refused  to  go  on  without  a  promise  of  addi- 
tional pay,  which  was  promised,  the  court  says, 
one  promise  is  a  sufficient  oonsideration  to  support 
another.  Whereone  person  does  an  act  beneticial 
to  another,  or  agrees  to  do  so,  that  forms  sufficient 
consideration  to  support  an  agreement.  Here 
were  mutual  promises,  one  to  perform  labor  and  to 
furnish  material,  and  the  other  to  pay  for  them. 
The  performance  of  labor  and  the  furnishing  of 
materials  were  of  benefit  to  one,  and  of  loss  and 
injury  to  the  other,  and  the  new  and  additional 
contraot  was  binding.  Oooke  v.  Murphy,  70  UL 
96. 

Where,  after  a  person  had  contracted  to  erect  a 
building  for  a  certain  amount,  the  price  of  labor 
and  material  went  up  so  that  he  oould  not  have 
complied  with  his  contract  without  great  loas. 
whereupon  be  refused  to  do  so  without  more  pay, 
which  was  promised  him,  the  oourt  held  the 
promise  binding,  on  the  ground  that  the  mutual 
promises  of  the  parties  were  a  sufficient  oonsidera- 
tion to  support  the  contract.  But  In  that  case  It 
also  appears  that  the  plan  of  the  building  was 
changed  and  the  promise  to  build  on  the  changed 
plan  was  a  sufllclent  oonsidertition  for  the  prom- 
ise for  the  extra  pay,  so  that  what  the  oourt  said 
about  mutual  promises  was  not  necessary  to  the  ex- 
tent to  which  it  was  apparently  intended  to  go. 
Bishop  V.  Busse,  69  IlL  408. 

In  the  above  cases  there  appears  to  have  been  no 
express  agreement  for  rescission.  There  was 
simply  the  promise  of  something  additional  by  one 
party.  Where  there  Is  modifiitatlon  only  by  addi- 
tional promise  by  one  of  the  parties  during  the  ex- 
istence of  the  contract  it  would  seem  that  the  doc- 
trine of  mutual  promises  is  misapplied.  To 
constitute  a  consideration,  a  promise  must  Involve 
something  which  If  performed  would  itself  be  a 
consideration.  A  promise  by  one  person  to  permit 
another  to  make  him  a  present  is  no  consideration 
to  uphold  the  promise  to  give.  And  yet  a  promise 
of  extra  pay  for  performing  a  contraot  Is  nothing 
more  than  that.  Furthermore  some  of  the  above 
cases  involve  facts  in  which  it  is  doubtful  if  mutual 
promises,  even  if  express,  would  rescind  the  con- 
tract. 

In  case  one  of  the  parties  has  absolutely  refused 
to  continue  performance  it  would  seem  that  the 
doctrine  of  mutual  promises  of  rescission  Is  inap- 
plicable, especially  where  it  is  implied,  as  It  Is  in 
the  above  cases.  In  such  case  the  contract  of  the  de- 
faulting  party  Is  broken  and  the  obligation  of  the 
other  party  released.  Mutual  promises  will  no 
longer  rescind  the  contract  or  remove  the  liability 
for  the  breach,  because  the  party  not  In  fault  being 
already  released  from  bis  liability  to  perform  the 
contract,  the  promise  of  the  other  party  to  release 
him  therefrom  is  no  advantage  to  him  or  detriment 
to  his  adversary,  and  so  is  no  oonsideration  for  hfa 
promise  to  release  the  liability  for  the  breach.  If, 
therefore,  the  new  contract  is  formed  after  the 
recognlaed  breach  of  the  old  one  the  liability  for 
the  broach  of  the  old  one  still  remains  unless  re- 
leased for  a  oonsideration  and  the  damages  on  ft 
would  In  ail  probability  be  the  differanoe  between 
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who  is  vnwUling  or  harttatlng  to  go  on  tnd 
perform  a  coniract  which  proves  a  hard  one 
for  him,  is  requested  to  do  so  by  a  third  per- 
■on,  who  is  interested  in  such  performance, 
though  having  no  legal  way  of  compelling 
it  or  of  recovering  damages  for  a  breach, 
and  who  accordingly  makes  an  independent 


promise  to  pay  a  sum  of  money  for  such  per- 
formance, tne  reasons  for  holding  him  bound 
to  such  payment  are  stronger  than  where  an 
additional  sum  is  promisod  by  the  party  to 
the  original  contract.  Take  an  illustration. 
A  enters  into  a  contract  with  B  to  do  some- 
thing.    It  may  be  to  pay  money,  to  render 


the  old  and  the  new  oontimot  prloe.  Tberef  ore  the 
liability  under  tlie  old  ooDtnot  and  the  gain  under 
tbe  new  ooe  would  offset  eaoh  other.  And  the  Im- 
pUcatiOD  by  tbe  ooorts  of  mutual  aflrreementa  for 
tbe  purpose  of  iretting  rid  of  tbe  old  oontmot  is 
ctearly  inadequate  to  acoompliab  that  end,  and  the 
rulings  cannot  be  made  to  rest  upon  that  ground. 

Si  BlectloiL 

Some  of  tbe  cases  are  placed  on  the  ground  of 
eleciton. 

Where  a  person  abandons  his  contract  tbe  oppo- 
site party  has  his  election  to  sue  or  make  a  new 
agreement.  And  if  in  tbe  new  agreement  be  makes 
oew  or  additional  promiaea  dependent  upon  the 
performance  of  tbe  work  contracted  for,  and  the 
work  la  completed*  the  promiaes  are  binding. 
Ooyner  v.  Lynde.  10  Ind.  S8S. 

Thia  doctrine  haa  evidently  been  abandoned  in 
Indiana,  as  appears  from  cases  cited  above. 

A  party  ref  ualng  to  perform  hia  contract  thereby 
aabjects  himaelf  to  an  action  for  damages,  and  the 
opposite  party  baa  hia  election  to  bring  an  action 
for  tbe  recovery  of  auch  damagea  or  to  accede  to 
tbe  demands  of  his  adversary  and  make  tbe  prom- 
ise; and  If  be  doea  ao  it  ia  a  relinquiahment  of  tbe 
original  contract  and  a  aubstitution  of  a  new  one. 
Bogeis  V.  Bogera,  180  Maaa.  4M. 

Where  a  abip  owner  agreed  to  carry  a  carpenter 
to  a  certain  place  in  caae  he  would  make  certain 
repaira  on  tbe  abip.  and  before  tbe  ahlp  sailed  be 
refused  to  do  ao  unleas  a  certain  aum  of  money 
should  be  paid«  whereupon  the  carpenter  gave  bis 
note  for  tbe  amount  and  was  thrown  out  of  the 
ship  for  failure  to  pay  it,  tor  which  be  brought 
suit,  the  oonrt  says  the  defendant  might  show  that 
at  a  period  prior  to  the  sailing  of  the  veaael  he  gave 
notice  to  tbe  effect  that  he  would  not  comply  with 
bla  agreement  and  would  hold  himaelf  reaponsible 
for  all  damages  by  reason  of  aoob  breach  of  con- 
tract; and  if  tbe  plaintiff  thereupon  elected  not  to 
arall  himself  of  his  right  to  recover  damagea,  but 
ehoae  to  make  a  new  contract,  giving  tbe  defend- 
ant more  advantageoua  terms,  such  new  contract 
would  be  a  valid  coniiideratlon  between  the  parties. 
No  new  consideration  to  necessary.  Holmes  v. 
Doane,  0  Cosh.  181 

Suing  for  breach  of  the  old  contract  and  making 
a  new  one  are  clearly  not  inconaiatent  remediea  to 
which  tbe  doctrine  of  election  will  apply,  but  tbe 
wronged  party  may  do  either,  neither,  or  both  at 
bla  option,  ao  that  the  mere  making  of  tbe  new 
contract  wUl  not  of  Itaelf  release  the  liability  for 
braacb  of  the  old  one. 

d.  Acting  on  promiae. 

In  one  case  it  Is  said  that  it  la  a  aulBcient  consid- 
eration for  tbe  new  promiae  that  tbe  peraon  claim- 
ing  the  beneflt  of  it  went  on  and  completed  hia 
contract  on  the  faith  of  it  Oourtenay  v.  Fuller,  05 
Me.  156;  Rogera  v.  Bogera,  IBS  Ifaaa.  440. 

The  party  aboold  not  be  heard  to  aay  that  he  acted 
on  tbe  promiae  of  reward  rather  than  on  bto 
solemn  obligation  to  perform. 

Beaidea  there  is  in  such  caae  for  the  old  considera- 
tion, i.  a.,  the  performance  of  tbe  work,  on  the 
one  aide,  the  agreement  to  releaae  damagea  for  the 
breach  In  addition  to  tbe  promiae  for  greater  com- 
penaation,  and  there  is  plainly  no  new  oonsldera- 
tioa  to  support  such  Sffreements. 
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But  it  to  anggeated  in  Batea  v.  Starr,  2  Y  t.  688,  a 
Am.  Deo.  8S8,  that  there  may  be  caaee  in  which  a 
contract  to  terminated  by  accord  and  aatlsfaction, 
or  an  executory  accord  which  haa  been  ao  far  eze- 
outed  that  it  could  not  be  receded  from  without 
great  inconvenience  in  which  the  aecond  contract 
would  auperaede  the  Hist  one. 

A  contract  can  be  altered  or  modified  only  by  a 
distinct  and  aubatantlve  contract  between  the  par- 
tlea  founded  on  aome  valid  cooaideratlon.  But  if 
there  waa  no  original  cooaideratlon  for  tbe  change, 
yet  if  it  to  acted  upon  untU  it  would  work  a  fraud 
or  injury  to  refuse  to  carry  it  out,  it  btscomea 
binding  and  effectual  aa  a  contract.  Tbe  modldca* 
tlon  cannot  be  supported  by  the  auppoaitlon  ibat 
It  to  founded  on  tbe  continuation  or  extenaton  of 
the  conaldemtlon  of  tbe  prior  contract,  which  waa 
oomplete  of  itaelf  and  ao  far  aa  It  went  flzed  the 
rlffbtaofthe  parties.  Tbuiaton  v.  Ludwig,  S  Ohio 
St.  1, 87  Am.  Dec.  888. 

Tbe  doctrine  of  Batea  v.  Starr  and  lliuraton  v. 
Ludwig  to  applicable,however,not ao  much  to  prom- 
laea  of  extra  cumpenaation,  as  to  modification  in 
tbe  manner  or  tSme  of  performance. 

e.  Kew  oontract  aatleliea  claim  for  damagea. 

Some  of  tbe  oourta  imply  that  the  old  Itability  to 
merged  in  the  newoontractb 

When  the  new  contract  to  made,  the  old  contract 
to  held  to  be  waived  or  abandoned  or  tbe  pardea 
are  left  to  their  legal  righta  and  remediea  for  Its 
breaob,  but  that  does  not  operate  to  make  the  new 
agreement  invalid  for  want  of  consideration. 
Peck  V.  Bequa,  18  Gray,  407. 

And  that  doctrine  to  carried  further  In  Bolllns  v. 
Marah,  188  Mass.  118,  so  as  to  bold  that  the  new  con- 
tract operates  as  a  reaclaalon  of  the  old  one,  and 
that  the  legal  remedy  for  the  breach  to  loet. 

If  after  parttal  f uimiment  of  a  contract  to  aell 
and  deliver  gooda  at  certain  i»1cea  tbe  aeller  refuaea 
to  deliver  any  more  at  those  prices,  whereupon  a 
new  contract  to  made  at  a  higher  rate,  tbe  new  con- 
tract prima  fade  takes  the  place  of  the  original 
agreement  aa  to  everything  remainloff  unper- 
formed, and  no  action  will  lie  for  tbe  breach  of  the 
old  contract.    Bogera  v.  Rogera,  180  Maaa.  410. 

Tbe  court  says  if  tbe  parties  agreed  tbat  orders 
should  be  filled  at  prioea  atipulated  for  in  tbe  new 
contract,  without  considering  whether  tbe  new 
agreement  would  of  itself  be  a  diacharge  of  parttal 
breaches,  performance  of  the  new  agreement  would 
operate  as  a  dlacbarge  or  an  accord  and  sattof  action, 
unleaa  it  appeared  tbat  such  was  not  the  intention 
of  the  parties. 

Where  a  bid  for  work  waa  made  under  an  aaaur- 
anoe  tbat  certain  work  called  for  by  tbe  specifloa- 
tlona  would  not  be  required  becauae  of  the  pro- 
posed erection  of  another  building  which  would 
render  it  unoeceasary  becauae  of  which  tbe  coat  of 
it  was  not  included  in  tbe  bid,  but  it  was  subse- 
quently required,  whereupon  tbe  bidder  refused  to 
do  the  work  without  extra  pay  for  that  part,  which 
was  promised,  tbe  court  says  tbe  owner  thus  re- 
lieved the  bidder  from  all  claims  be  might  have  bad 
agalnat  him  for  tbe  breach  of  the  oontract  In  re- 
fusinir  to  do  this  work  under  it,  and  bto  subsequent 
agreement  to  do  itwaaaufflclentconaideratioa  to 
aupport  bto  promiae  to  pay  for  it.  Stewart  v.  Ket- 
eltas,  86  N.  T.  888. 

If  tbe  new  oontract  to  valid  the  preaumptlon  to 
certainly  atrong  that  it  waa  intended  to  aattofy  all 
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aerrioe,  or  to  sell  land  or  ^oods  for  a  price. 
The  contract  may  be  not  especially  for  the 
benefit  of  B  but  rather  for  the  beneflt  of 
others,  as,  e.  g.,io  erect  a  monument,  an  arch- 
way«  a  memorial  of  some  kind,  or  to  paint 
a  picture  to  be  placed  where  it  can  be  seen 
by  the  public     The  consideration  moving 


from  B  may  be  executed  or  executory.  It 
may  be  money  or  anything  else  in  law  deemed 
Taluable.  It  may  be  of  aliicbt  yalue,  as  com- 
pared with  what  A  has  contracted  to  do. 
Now  A  is  legally  bound  only  to  B,  and,  if 
he  breaks  his  contract,  nobody  but  B  can  re- 
cover damages^  and  those  damages  may  be 


oinfras  under  the  old  contract.  Bat  slnoe  techni- 
cally the  old  contract  must  be  out  of  the  way  be- 
fore the  new  one  can  become  valid,  the  use  of  the 
frict  that  the  new  one  exists  as  a  premise  from 
which  to  prove  the  aDouhnentof  the  old  Involves 
nn  assumption  which  is  hardly  justifiable.  In 
Massachusetts,  where  the  performance  of  the  old 
obhiratfoo  Is  a  soliloient  consideration  for  the  new 
promise  (Rogers  v.  Rogers,  IflQ  Mass.  440),  and  the 
oew  contract  prima  fade  takes  the  place  of  the  old 
one,  of  course  such  assumption  is  permlsbible.  But 
in  states  which  still  recognise  the  rule  ex  nudo  paeto 
non  oritur  ao/lo,and  hold  that  performance  of  an 
ezistiog  obligation  is  no  consideration  for  a  new 
promise,  there  Is  no  ground  for  implication  of  sat- 
IsfactioD  of  the  old  contract.  In  case  the  old  con- 
tract has  been  broken  a  liability  for  damages  ex- 
ists. Tbis  liability  can  be  extinguished  by  contract 
u pon  a  consideration.  If  the  parties  expressly  con- 
tract,  or  by  conduct  plainly  imply,  that  the  ex- 
tmguishment  of  this  liability  is  to  form  one  of  the 
terms  of  the  new  contract,  that  will  be  sulfloient. 
But  the  mere  making  of  the  new  promise  is  not 
BuflBcient  to  raise  the  Implication  that  all  the  other 
necessary  steps  have  been  taken.  Absence  of  the 
other  necessary  steps  is,  on  the  other  hand,  strong 
evidence  that  the  new  promise  is  simply  on  the  old 
consideration  and  therefore  a  nudum  pa^um. 

The  correct  reasoning. 

Where  plalntlfEs  contracted  to  build  a  cart  way 
for  a  certain  sum  under  a  penalty,  and  after  begin- 
ning the  work  t)ecame  dlsFatisiied  and  gave  notice 
that  they  would  abandon  the  work,  wuereupon  the 
owner  promised  them  more  pay,  for  which  they 
sued,  the  court  said  by  the  old  contract  the  phihi- 
tiffs  subjected  themselves  to  a  certain  penalty  for 
the  nonfulfillment,  and  if  they  chose  to  incur  this 
l-enalty  they  had  a  right  to  do  so,  and  if  afterwards 
the  owner  made  a  new  agreement  with  them  it  was 
valid.    Lattimore  v.  Harsen.  14  Johns.  881. 

In  that  case  the  plain  implication  is  that  the  pen- 
alty still  existed.  But  that  since  the  amount  was 
liquidated  it  was  more  advantageous  for  the  builder 
to  suffer  the  penalty  and  get  the  additional  oom- 
pensatlon  than  to  perform  the  old  contract  as  it 
stood.  Of  course  the  result  might  not  be  so  advan- 
tageous where  the  damages  are  not  liquidated. 

But  in  Allen  v.  Jaquish,  21  Wend.  688,  Lattlmoie 
V.  Harsen  is  explained  on  the  ground  that  the  old 
contract  was  rescinded  by  a  new  contract  executed 
and  fully  carried  into  effect. 

W.here  a  tenant  upon  refusal  to  pay  rent  because 
of  the  landlord's  refusal  to  repair  is  notified  to  quit, 
the  lease  is  at  an  end,  and  If  then  the  landlord,  to 
retain  the  tenant,  promises  to  make  the  repairs,  the 
contract  is  a  new  one,  although  the  rent  is  to  be 
the  same,  and  the  landlord  may  be  liable  on  his 
contract    Oonkllng  v.  Tuttle,  62  Mich.  680. 

If  a  contract  to  perform  certain  stipulated  serv- 
ices for  a  certain  sum  is  not  rescinded  by  the  mu- 
tual consent  of  the  parties,  then  a  promise  to  pay 
an  additional  sum  for  the  same  services  is  without 
consideration  and  cannot  be  enforced.  Festerman 
V.  Parker,  10  Ired.  L.  474.  In  that  case  the  plaintiff 
had  agreed  to  erect  a  mill  for  a  certain  prfcv,  and 
after  it  was  partly  done  he  refused  to  go  on  with- 
out additional  pay,  which  was  promised.  The  court 
says  the  variation  of  a  contract  is  as  much  a  matter 
of  contract  as  the  original  agreement.  In  what 
was  the  contract  in  this  question  varied?  Not  in 
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the  work  done,  that  was  not  altered  in  the  slightest 
manner.  The  plaintiff  came  under  no  new  obligm- 
tlon,  he  was  to  do  the  same  work  he  had  previously 
bound  himself  to  do.  It  was  varied  in  this,  that  tbe 
defendant  promised  to  give  an  additional  sum  tf 
plaintiff  would  do  the  work.  This  would  be  no 
valid  promise.  A  consideration  is  an  essential  in- 
gredient to  the  existence  of  every  simple  contraou 
What  lose,  trouble,  or  inconvenience,  or  charge  re- 
sulted to  plaintiff  by  his  executing*  the  work?  H« 
was  bound  to  build  the  mill  by  his  original  con- 
tract, and  he  was  to  do  nothing  more.  What  ben- 
efit would  result  to  defendant  by  the  promise  to 
pay  the  additional  money?  None  whatever.  He 
was  to  get  from  the  plaintiff  precisely  the  same 
quantum  of  work  without  it  as  with  It.  The  prom- 
ise was  a  mere  nudum  pactum  not  binding  in  law. 
Where  a  person  contracted  to  do  certain  wortc 
for  a  certain  price,  the  first  instalment  of  which 
should  be  the  assignment  of  a  bond  and  mortgago 
of  a  third  person,  and  when  the  assignment  was 
due  refused  to  take  it  unless  its  payment  was  guai^ 
anteed,  and  suspended  work,  whereupon  the  as- 
signor executed  the  guaranty,  the  court  held  that 
there  was  no  consideration  for  the  guaranty,  and 
that  it  could  not  be  enforced,  saying  that  the 
builder  had  only  done  what  he  was  before  legally 
bound  to  do.  Even  though  it  lay  in  his  power  to 
refuse  to  perform  his  contract  he  oould  do  this 
only  upon  paying  the  other  party  tbe  damages  oc- 
casioned by  his  nonperformance,  and  that  in  con- 
templation of  law  would  be  equivalent  to  perform- 
ance. He  had  no  legal  or  moral  right  to  refuse  to 
perform  the  obligation  of  the  contract  into  which 
upon  a  good  consideration  he  had  voluntarily  en- 
tered. But  the  court  says  it  would  doubtless  be 
competent  for  parties  to  cancel  an  existing  con- 
tract and  make  a  new  one  to  complete  tbe  same 
work  at  a  different  rate  of  compensarion,  but  it 
seems  that  it  would  be  essential  to  its  validity  that 
there  should  be  a  valid  cancelation  of  the  original 
one.  Such  was  the  case  of  Lattimore  v.  Harsen, 
mpra;  Vanderbilt  v.  Bchreyer,  91  N,  7.808,  Bevecs- 
ing  21  Hun,  687. 

*  The  doctrine  that  the  person  Is  bound  by  bis  new 
promise  is  stated  by  the  court  in  King  v.  Duluth, 
M.  ft  N.  R.-00. 61  Minn.  488,  ^*not  to  oommend  itself 
either  to  our  judgment  or  our  sense  of  justice.  .  .  . 
No  amount  of  astute  reasoning  can  change  the  plain 
fact  that  the  party  who  refuses  to  perform,  and 
thereby  coerces  a  promise  from  the  other  party  to 
the  contract  to  pay  him  an  increased  compensation 
fordoing  that  which  he  is  legally  bound  to  do,  takes 
an  unjustifiable  advantage  of  the  necessities  of  the 
other  party.  .  .  .  Surely  it  would  be  a  travesty 
on  justice  to  hold  that  the  party  so  making  the 
promise  for  extra  pay  was  estopped  from  asserting 
that  the  promise  was  without  consideration.  A 
party  cannot  lay  tbe  foundation  of  an  estoppel  by 
his  own  wrong.  .  .  .  Where  the  promise  is  simply 
a  repetition  of  a  subsisting  legal  promise  there  can 
be  no  consideration  for  the  promise  of  the  other 
party,  and  there  is  no  warrant  for  inferring  that 
the  parties  have  voluntarily  rescinded  or  modified 
their  contract.  .  .  .  The  promise  cannot  be  le- 
gally enforced,  although  the  other  party  has  com- 
pleted his  contract  ia  reliance  upon  it.'* 

PromUe  to  perform  adrlUionol  duty  for  tame  con- 

aideration. 
Where  the  owner  of  a  building,  under  threats  of 
suspending  the  work,  secures  from  the  contractor 
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flight.  The7  may  eren  be  already  llq uldated 
ti  a  small  iiim  by  the  teims  of  the  contract 
itself.  Though  A  is  legally  bound,  the  mo- 
;ive  to  perform  the  contract  may  be  slight. 
If  after  A  has  refused  to  co  on  with  his  un- 
dertaking, or  while  he  is  nesitating  whether 
to  perform  it  or  submit  to  suoh  damages  as 


B  may  be  entitled  to  recover,  other  persons 
interested  in  having  the  contract  performed 
intervene,  and  enter  into  a  new  agreement 
with  A  by  which  A  acrees  to  do  that  whidi 
he  was  aireailT  bound  bv  his  contract  with 
B  to  do,  and  they  agree  jointly  or  severallj 
to  pay  him  a  certain  sum  of  money,  and  give 


wniMim  an^  ■nanioBM  odd— letiooii  a  snanDii^ 
DOtemtaraced  to  tke  ortiriaal  ooatraoCk  H  to  wita- 
ont  ooaaldeimtioo  aad  eMmofe  be  enforced,  ^f^ 
Cutj  V.  Hampton  Bl&g.  Ano.  81  Iowa,  SBT. 

If  a  party  has  sold  and  delivered  an  article  of  a 
itipalated  qualltj  and  at  a  siven  price,  an  agree- 
oient  to  warrant  tt  of  a  better  quality  without  any 
further  consideration  is  nudum  pactum,  McDo- 
gald  V.  McFftdoln,  6  Jones,  L.  8S. 

Where  a  oontraot  calls  for  payment  to  lawful  sU- 
▼er  money  an  agreement  to  take  the  pay  in  legal 
tender  Is  without  consideration.  McOalla  T.  Bly, 
S4  Pa.  S54. 

After  the  making  of  a  oontraot  to  purchase  land 
which  is  subject  to  a  serrient  tenement  a  refusal  to 
comply  with  the  agreement  without  a  promise  to 
abandon  such  tenement,  which  results  in  such 
promise,  does  cot  furnish  a  consideration  for  the 
promise  which  makes  it  binding.  Brb.  v.  Brown, 
«OFa.SlSl 

In  case  of  a  note  given  by  one  partner  to  an- 
other for  his  interest  in  the  conoern,  which  was 
given  under  an  undertaking  on  the  part  of  the  for- 
mer to  indemnify  the  withdrawing  partner  from 
all  insMs  of  the  firm,  an  agreement  to  withdraw  the 
note  to  oonsideration  of  the  contiouiug  partner*8 
cetthng  oertato  suits  that  had  been  brought  against 
the  Arm  is  without  oonsideration.  Malone  T. 
Dougherty,  TB  Pa.  41 

Under  a  oontraot  for  the  sale  and  delivery  of 
hogs  at  a  oertam  time,  payment  for  which  the  law 
would  regard  as  due  when  they  were  delivered,  a 
promise  to  make  payment  of  a  portion  of  the  price 
hefore  the  time  for  delivery  Is  without  oonsidera- 
tion. Thurston  T«  Ludwig,  S  Ohio  St.  1«  07  Am. 
Oec.828L 

AiMiiis  by  iCnofi^Br  to  tht  eontrast* 

Another  question  upon  which  the  oases  are  not 
fully  agreed  is  as  to  how  far  a  promise  by  a  third 
peraon  to  Induce  a  party  to  comply  with  his  oon- 
traot is  bindtog. 

Statute  of  frauds. 

If  the  promise  of  the  third  person  Isonlytopsy 
what  was  due  by  the  original  contracting  party 
under  the  oontraot.  It  is  a  promise  to  answer  for 
the  debt  of  another  within  the  statute  of  frauds. 
Baiison  V.  Jackson  Water  Co.  IS  Gsl.  6lSL 

Promise  where  oontraot  obligation  not  fully  flzed. 

Before  a smety  has  inourred  any  liability  under 
bin  contracts  promise  by  a  third  peraon  to  induoe 
faim  to  remain  on  the  bond  is  not  without  considera- 
tion.   Carroll  V.  Nizon,  4  Watts  ft  8. 617. 

If  the  liability  of  a  surety  has  not  become  fixed, 
and  to  prevent  his  taking  steps  to  be  relieved  from 
tola  obligation  a  third  person  promises  to  indemnify 
bim  against  liability,  suoh  agreement  is  not  with- 
out oonsideration  to  support  It  Druryv.  Fay,  U 
Pick.  886. 

And  this  suggestion  may  support  the  leading  Bn- 
ghah  case  of  Shadwell  v.  Shad  well,  9  C.  a  N.  8. 150, 
30UJ.aP.N.S.]4^7Jur.  N.B.  8]1,3I«.T.  N.  & 
«88,9Week.  Bep.lS3. 

In  that  case  a  letter  by  a  man  to  his  nephew  ex- 
pressing satisfaction  at  his  engagement  to  marry  a 
certain  person,  and  promising  an  annuity  to  aid 
the  nephew,  was  held  to  support  an  action  to  favor 
of  the  latter  when  he  had  entered  into  the  mar- 
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Hrles.  J.,  dimsutod,  saying  that  the  rule  that 
a  promise  bailed  on  dotog  what  a  man  was  already 
bound  to  doappliPd  tothe  ease.  And  that  the  rea- 
son why  thfb  doing  what  a  man  in  already  bound  to 
do  is  no  oonsideratloD,  Is  not  only  that  in  judgment 
of  law  suoh  oonsideration  Is  of  no  value,  but  be- 
cause a  man  can  hardly  be  allowed  to  say  that  the 
prior  legal  obligation  was  not  his  determtoing  mo- 
tive. 

But  the  nephew  suy  have  totended  to  postpone 
the  time  of  marriage  until  his  income  was  suiBcient, 
in  which  case  his  Immediate  marriage  in  rellanoe 
upon  his  uncled  promise  may  have  furnished  a 
oonsideration  for  the  promise. 

Oompllanoe?  with  existtog  obllgatloiL 

Some  oases  hs ve  pushed  the  dootrlne  of  Shadwell. 
v.8hadwel],9aaN.8.160.80I<.J.  aP.N.S-ltf^ 
7  Jur.  N.  &  SU,  8  L.  T.  N.  8. 028, 9  Week.  Bep.  103,  to 
the  full  extent  of  holding  a  promise  binding  If 
made  by  a  third  person  to  induce  a  party  to  comply 
with  his  contract. 

The  performance  of  an  act  which  a  person  has 
agreed  with  another  to  perform  is  a  good  oonsider- 
ation to  support  a  oontraot  with  a  third  person  If 
the  latter  derives  a  benefit  from  its  performance. 
Therefore  if  a  person  promises  a  ship  owner  that  if 
he  will  deliver  a  cargo  of  coal  to  him  to  his  ship  be 
will  discharge  it  at  a  carta  to  rate,  be  is  not  relieved 
from  the  promise  by  the  f sot  that  the  ship  owner 
was  under  oontraot  with  third  persons  to  deliver 
the  coal  to  bim.  f^ootfon  v.  Peag,  6  Huilst.  ft  N. 
206,  80  L.  J.  lixoh.  If .  B.  ttft,  8  L.  T.  N.  8.  ^S3, 9  Week. 
Rep.  280. 

So,  where  a  person  entered  toto  the  services  of  a 
captato  of  a  war  vessel  to  sot  as  oook  at  wages 
above  those  to  which  his  rating  in  the  services  en- 
titled him,  it  wss  oontended  that  the  captain  was 
under  no  liability  to  bim  because  the  promise  was 
without  consideration,  stace  he  was  bound  to  aos 
for  the  regular  wages,  but  Brsklne,  J.,  said  the  case 
is  the  same  as  if  the  contract  had  been  that  in  con- 
sideration of  the  plaintiff  entering  toto  the  servloe 
of  a  third  person,  the  captain  would  pay  him  wages 
in  addition  to  the  wages  given  him  by  suoh  person. 
In  suoh  esse  there  being  an  express  promise  it  will 
be  no  answer  to  ssy  that  the  plaratlff  did  not  enter 
the  oaptaln*s  service.  Clutterbuok«  v.  Coffin,  8 
Macn.ftG.84S.4  8oott,N.B.  608,1  I>owLN.S.  1781 
Car.ft  M.  278, 11  L.  J.  a  P.  N.8. 86,0  Jur.  m. 

And  that  doctrine  has  been  recognised  in  the  Dl» 
triot  of  Columbia. 

A  promise  made  to  consideration  of  the  dotog  of 
an  act  which  the  promisee  is  already  under  obliga- 
tion to  a  third  person  to  do,  though  made  as  an  In- 
ducement to  secure  the  doing  of  that  act,  is  not 
binding  because.it  is  not  supported  by  a  valid  con- 
sidemtlon.  At  least  when  the  act  done  on  the  part 
of  the  promisor  involves  nothing  more  than  per- 
formance of  the  original  obligation  towards  the 
person  to  whom  it  was  due.  But  if  the  promise  is 
made  in  consideration  of  a  promise  to  do  the  sot 
entered  into  directly  with  the  promisor,  then  the 
promise  is  binding  because  not  made  In  perform- 
ance of  a  subslstiDg  obligation  to  another  person, 
but  upon  a  new  consideration  moving  between  the 
promisor  and  promisee.  And  if  the  promisee  was 
already  bound  by  his  contrart  with  the  third  per- 
son, and  was  actually  performing  it  at  the  time  of 
the  promisor's  request,  the  mere  fact  of  the  request 
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their  note  or  notes  therefor,  and  A  accord- 
inglj  doea  what  be  had  before  agreed  to  do, 
but  what  perhaps' -he  might  not  otherwise 
have  done,  no  good  reason  is  perceiyed  why 
they  should  not  be  held  to  fulfil  their  prom- 
ise. They  have  got  what  they  bargained  for, 
and  A  has  done  wliftt  otherwise  he  might  not 
have  done,  and  what  they  could  not  have 
compelled  him  W».do.  This  is  so  held  in 
England,  and  the^ciew  is  supported  by  Eng- 
lish text- writers,  though  not  always  for  pre- 
cisely the  same  reasons.  8eoUon  v.  Pegg^  6 
Hurlst.  &  N.  295;  8fiadv>eU  v.  Shadtoell,  30 
L.   J.  0.  P.  N.  8.  145 ;  Pollock,  Cont.  6th 


ed.  175,  177 ;  Anson,  Cont.  4tb  ed.  87,  88 ; 
Leake,  Cont.  8d  ed.  540.  In  this  country 
the  courts  of  several  states  have  taken  the 
opposite  view,  though  in  some  instances  the 
oases  referred  to  as  so  holding,  when  exam- 
ined, do  not  necessarily  lead  to  that  re;iiilt. 
These  cases  are  collected  in  the  defendant's 
brief  and  in  Williston's  discussion  of  the 
subject  in  8  Harvard  L.  Rev.  27.  Without 
dwelling  further  on  the  reasons  for  the  doc- 
trine, it  seems  to  ua  better  to  hold,  as  a  gen- 
eral rule,  that  if  A  has  refused  or  hesitated 
to  perform  an  agreement  with  B  and  is  re- 
quested to  do  so  by  G,  who  will  derive  a  ben- 


by  the  new  party  ta  not  evldenoe  that  the  perform- 
aooe  was  caused  by  that  request  so  as  to  show  a 
consideration  moviDir  between  the  parties  tor  the 
peiformanoe,  which  will  support  the  promise* 
Merrick  v.  Oiddinsra,  1  Maokey,  8M. 

And  It  is  now  adopted  in  Massachusetts  by  Ab- 
bott v.  Do  Am. 

But  the  great  weight  of  authority  is  the  other 
way. 

In  Morrison  v.  Heath,  It  Y t.  810,  the  court,  In  de- 
ciding that  after  the  abandonment  of  a  con  tract  by 
two  persons  to  erect  a  meeting  house  for  a  commit, 
tee,  the  promise  by  one  of  the  committee  to  one 
of  the  contractors  to  pay  him  the  additional  cost  of 
the  house  over  the  contract  price  m  case  he  would 
go  on  and  finish  the  building  is  a  new  contract 
which  can  be  enforced,  says  it  is  undoubtedly  true 
as  a  general  rule 'that  the  performance  of  that 
which  a  man  is  already  under  legal  obligation  to 
do  can  ne?er  be  the  consideration  of  additional 
undertakings  by  the  other  party,  perhaps  not  even 
by  third  persons;  but  that  this  case  is  not  of  that 
character. 

In  Brownlee  v.  Lowe,  117  In^.  4SXK  the  court,  in 
holding  that  the  consideration  for  the  promise  in 
that  case  was  sufficient  because  the  promisee  was 
not  bound  to  go  on  with  the  work  when  the  promise 
was  made,  states  that  it  is  doubtless  true  that  a 
promise  without  a  new  consideration  to  pay  one  if 
be  will  do  that  which  he  is  already  bound  by  con- 
tract with  a  third  person  to  do  without  the  promise 
sued  on,  is  without  consideration  and  void. 

A  bond  is  nudum  SMtctum  whose  sole  consideration 
is  a  payment  made  by  the  obligee  to  a  third  person 
in  discharge  of  an  existing  legal  obligation.  The 
performance  of  an  existing  legal  obligation  with- 
out more  by  one  person  aitords  no  consideration  in 
law  for  an  original  undertaking  by  another  person, 
flanks  V.  Barron  Bros.  86  Tenn.  27fi. 

Performance  by  a  railroad  company  carrying 
mails  of  its  duty  towards  the  government  of  carry- 
faig  messengers  on  its  trains  is  no  consideration  for 
a  clause  m  a  pass  issued  to  a  messenger  exempting 
the  carrier  from  liability  for  injuries  to  the  mes- 
senger caused  by  its  negligence.  Seybolt  v.  New 
York,L.  E.  ft  W.  R.  Ck). 86 N.  T.688,  47  Am.  Bep.76, 
Affirming  81  Hun.  100. 

An  agreement  by  a  surety  to  pay  notes  on  which 
his  Itabiiity  has  become  fixed  does  not  form  a  coo* 
sideration  for  an  agreement  by  a  third  person  to 
repay  him  the  amount  so  paid.  L*Amoreux  v. 
Gould,  7  N.  Y.  849.  57  Am.  Dec.  624. 

Payment  of  money  which  the  buyer  is  obilgnted 
by  the  terms  of  a  purchaee-mooey  mortgage  to 
pay  is  not  a  consideration  for  the  promise  of  the 
mortgagee  who  has  assigned  the  mortgage,  to  give 
security  to  indemnify  the  buyer  against  claims 
that  might  arise  against  the  mortgaged  premises. 
Oonover  v.  Stillwell,  84  N.  J.  L.  54. 

A  promise  to  pay  a  mall  contractor  for  perform- 
ing his  contract  with  the  post  office  department  is 
without  consideration.  Putnam  v.  Woodbury,  68 
Me.  SSL 

84  L.R  A. 


A  promise  to  indemnify  persons  who  have  sub-< 
scribed  to  procure  the  location  of  a  college  at  a 
certain  town  after  they  have  made  a  binding  con- 
tract with  the  college  authorities  to  pay  the  sub- 
scription, which  at  most  can  merely  be  additional 
mducement  for  the  fulfillment  of  the  contract, 
will  not  be  supported  by  any  consideration.  Schu- 
ler  V.  Myton,  48  Kan.  fBSSL 

A  mortgage  by  the  principal  debtor  to  a  surety, 
who  is  already  bound  for  the  payment  of  the  debt, 
given  in  consideration  that  he  will  pay  the  debt 
and  release  the  principal  debtor^  property  from  ao 
execution  levy,  is  without  oonsideration.  Harris 
V.  Oassady,  107  Ind.  168. 

A  promise  by  a  surety  in  consideration  that  the 
principal  will  relieve  him  from  liability  on  the  debt 
is  not  enforceable.  Bitenour  v.  Mathews,  4S 
Ind.  7. 

A  promise  by  sureties  that  in  ease  the  principal 
will  pay  the  debt  out  of  a  particular  fund  soon  to 
be  received  they  will  effect  a  life  Insurance  for  Uie 
iMneflt  of  the  principal,  is  without  consideration. 
Ford  V.  Gktmer,15  Ind.  SB6. 

A  promise  by  a  surety  on  a  bond  that  if  the  prin- 
cipal will  perform  the  obligation  of  the  l>ond,  the 
surety  will  make  to  him  a  de«d  of  certain  land,  is 
without  consideration  and  void.  Peelman  v.  Peel- 
man,  4  Ind.  612. 

An  agreement  to  convey  to  a  oorporatioa  a  li- 
cense to  use  a  patent  in  order  to  induce  a  stock- 
holder to  pay  up  bis  subscription,  although  made 
by  another  stockholder  with  intent  to  prevent  the 
abandonment  of  the  enterprise,  is  without  consid- 
eration. Havana  Press  DrUl  Oo.  v.  Ashufst,  14S 
lU.  115. 

A  promise  to  a  church  that  if  it  will  within  a  cer- 
tain time  pay  its  indebtedness  to  Its  former  pastor 
the  promisor  will  release  a  claim  which  be  holds 
against  it,  although  acted  on  and  the  debt  paid,  is 
a  mere  gratuity  and  not  enforceable.  Davenport 
V.  mrst  Cong.  Soc.  88  Wis.  860. 

In  case  of  a  contract  between  a  man  and  a  board 
of  school  trustees  that  he  will  bring  his  wife  to 
teach  m  the  school,  a  promise  by  a  third  person  of 
money  to  the  man  to  mduce  him  to  comply  with  his 
contract  is  without  consideration.  Johnson  v. 
Sellers,  88  Ala.  965. 

If  to  induce  the  drawer  to  take  up  certain  bills  of 
exchange  which  he  is  under  obilgationB  to  do.  the 
acceptor  gives  him  his  promissory  note  to  enable 
him  to  raise  the  money  to  doso,  the  drawer  cannot 
compel  the  maker  to  pay  the  note,  since  it  is  with- 
out consideration  in  his  hands.  Malialieu  v.  Hodg- 
son, 16  Q.  a  680,  £0  L.  J.  Q.  B.  K.  &  880,  15  Jur. 
817. 

The  discharge  of  one  of  two  jotot  debtors  en- 
titles the  other  to  his  discharge  also,  so  that  a  prom- 
ise by  a  third  person  to  pay  the  debt  in  order  to  se^ 
cure  his  discharge  is  without  consideration.  Her- 
rmg  V.  Doreil,  8  DowL  P.  C.  604,  4  Jur.  800. 

H.P.F. 


Abbott  t.  Doahb. 


4ft 


eit  from  sndi  perf ormanoe,  Bad  who  prom- 
laes  to  pay  him  a  certain  lom  therefor,  and 
A  thereupon  undertakes  to  do  It,  the  per- 
formanoe  by  A  of  hie  agreement,  1b  oonae- 


quenoeof  luch  request  and  promise  by  0,  Is 
a  eood  consideration  to  support  O's  pfomlsa. 


CALIFORNIA  8UPRBMB  COURT. 


J.  T.  JENNINGS,  Appt., 

9. 

J.  J.  BROWN.  Se$pi. 


(.. 


.00.. 


.) 


Adding  blB  pMrtj*  dBstsnatlOBf  1  •»%  Inde- 
pendent Democrat,**  to  the  name  of  a  candidate 
written  upon  a  ballot.  In  the  same  wty  that  partjr 
deslffnatione  follow  the  names  of  candidates  In 
the  printed  ll8t«  as  required  byPoL  Oode,  I  Un, 
does  not  destBOF  the  legality  of  the  ballot  when 
li  was  manlfestlj  not  Intended  as  a  dlstinffulsh- 
Ingmark. 

(Beptember  18,  IMD 

APPEAL  by  contestant  from  a  Judgment  of 
the  Superior  Court  for  San  Mateo  County 
in  faFor  of  defendant  in  a  proceedfaig  to  con- 
test the  declared  election  of  defendant  to  the 
otBce  of  county  supervisor.    Afflnned, 

The  facts  are  stated  In  the  opinion. 

Meatn.  Oeorg^  C.  Ross  and  Knli^hi  lb 
Haeser^  for  appellant. 

Mesan.  SnlliTAD  lb  SqIUtad,  far  re- 
ipoDdent: 

The  addition  of  a  political  designation  to  the 
ticket  has  been  held  not  to  Invalidate  the 
ticket. 


Cofev  V.  Bdmondi,  58  Cal.  626:  Cb/^y  t.  Ly- 
,  92  Cal.  186. 


man 


Temple*  J.,  delirered  the  opinion  of  the 

court: 

This  Is  a  contest  for  the  office  of  supervisor 
in  the  county  of  San  Mateo.  The  judgment 
tnp<?aled  from  confirms  the  election  of  de- 
feudant.  The  appeal  is  from  the  Judgment, 
with  a  bin  of  exceptions. 

In  precinct  No.  1  the  record  shows  tbatll8 
votes  were  counted  without  obiection  for  con- 
testant, and  11  votes  were  objected  to  and 
reserved  by  counsel  for  respondent ;  184  votes 
were  counted  without  objection  for  respond- 
eDt,  and  19  Totes  were  objected  to  by  con- 
testant. It  subeequently  appears  that  all 
ballots  were  counted,  and  as  counted  the 
tally  stood  for  Brown  164  votes,  for  Jen- 
nings 128.  It  Is  not  expressly  stated  that 
the  ballots  objected  to  by  respondent's  at- 
torney were  ballots  for  contestant,  or  that 
those  objected  to  by  contestant  were  cast  for 
respondent,  but  It  would  naturally  be  sup- 
po^efi  that  such  was  the  case ;  and,  if  so,  then 
the  tally  clerks  must  have  made  a  wrong  ad- 
dition. It  should  have  been,  on  that  hy- 
pothesis, 168  for  Brown,  and  129  for  Jen- 


nlnss.  This  would  have  changed  the  nsuk 
as  finally  declared.  The  court  was  requested 
by  the  contestant  to  recount  the  votes,  but 
declined  to  do  so.  There  were  also  4  ballots 
which  had  not  been  counted  by  the  precinct 
officers.  The  bill  of  exceptions  fai  Is  to  show 
error  in  this  respect.  It  surel  v  does  not  show 
all  that  occurred  at  the  trial ;  for,  while  it 
appears  that  some  80  ballots  were  objected 
to.  It  Is  impossible  to  find  from  the  rijoord 
how  the  court  ruled  upon  one  half  that  many. 
There  were  two  tallv  clerks,  and  the  court 
reporter  also  kept  tally.  All  agreed,  and  the 
court  was  satisfied  that  no  mistake  had  been 
made.  We  have  carefullv  examined  the  bal- 
lots which  were  brought  here  for  our  inspec- 
tion under  a  previous  order.  We  find  noth- 
ing upon  any  of  these  worthy  of  notice, 
unless  It  is  the  ballot  upon  which  the  voter 
has  written,  under  the  head  *  State  Printer,* 
the  name  **  W.  D.  Cralff,  Independent  Demo- 
crat. *  It  Is  objected  that  the  voter  was  only 
authorized  to  write  the  name  of  the  person 
voted  for,  and  that  the  addition  "  Independent 
Democrat"  is  unauthorized,  and  may  consti- 
tute a.  distinguishing  mark.  Section  1191, 
Pol.  Code,  provides  that  after  a  candidate's 
name  shall  be  printed  his  party  designation, 
and  they  were  so  printed  on  the  ballot.  It 
would  be  quite  nstural,  then,  that  one  writ- 
ing in  the  name  of  a  candidate  not  in  the  list 
should  add  such  designation.  Perhaps  the 
statute  should  be  construed  as  requiring  or 
permitting  the  name  to  be  written  in  the  same 
manner  as  the  others  are  printed.  The  desig- 
nation would  then  be  vk  aescripPio  penona,  and 
a  part  of  the  desisrnation  of  the  person  voted 
for,  and  authorized  by  the  statute.  This 
state  of  things  existed  in  Tebbe  v.  Smith,  106 
Cal.  101,  29  L.  R.  A.  678.  Upon  all  the 
ballots  cast  at  one  precinct  there  appeared, 
written  under  the  head  of  **  Justice  of  the 
Peace, "  "  C.  G.  Brown,  Republican. "  It  was 
shown  that  the  writing  was  all  In  the  same 
hand,  and  that  but  one  person  TOtlng  at  the 
precinct  was  lawfully  assisted.  This  court 
sanctioned  the  counting  of  the  vote  for  the 
person  lawfully  assisted.  There  the  word 
^  Republican"  was,  or  might  have  been,  a  dis- 
tinguishing mark,  just  as^  Independent  Dem- 
ocrat" is  here.  The  fact  was  alsreearded  as 
of  no  consequence.  I  am  not  inclinfd  to  hold 
that  any  of  the  requirements  of  the  election 
law  are  directory  only,  but,  while  all  of  its 

f provisions  are  mandatory,  they  should  be 
i  berall  V  construed.     The  so*  cal  led  **  Austra- 
lian Ballot  System". only  secures  secrecy  in 


Nora.— For  marks  to  dtotlDRiiiBh  ballots,  see  note 
to  Butledge  v.  Crawford  (CaL)  18  L.  B.  A.  701;  also 
Setro  V.  Stoddard  dnd.)  SK  L.  R.  A.  4S8.  and  cases 
cited  in  footnoU  thereto;  also  Tebbe  v.  Smith  (OaL) 
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n  L.  R.  A  078;  Dennis  V.  Gauffhllu  (Nev.)20L.  R.  A. 
781:  Parker  v.  Orr  (IlL)  80  L.  B.  A.  887;  Buokner  v. 
I^mlp  (Nev.)  80  L.  B.  A.  861 


Calivobnia  Sufbemb  Court. 


Shr., 


Totioff  when  the  elector  desires  it,  and  has 
suflSctent  independeDoe  to  insist  upon  it.  But 
a  Toter  can — and,  by  one  who  has  sufficient 

eower  over  him,  be  forced  to— so  mark  bis 
allot  that  It  can  be  identified.  Many  wavs 
could  be  suggested  in  which  this  could  be 
done  without  destroying  the  legality  of  the 
ballot.  It  is  quite  manifest  in  ibis  case  that 
the  words  were  not  intended  as  a  distinguish- 
ing mark,  and,  as  the  law  may  be  construed 
as  permitting  it,  I  see  no  reason  for  changing 
the  rule  followed  in  TMe  y, Smith, 
The  judgment  i$  affirmed. 


J. 


We  concur ;    KeFarland,  J, ;  GaronitOy 


PEOPLE  of  the  State  of  Gslifomia, 
John  C.  LYNCEl, 

e. 

James  H.  BUDD. 


€0  rd. 


(. 


OaL. 


!•   ''At  the  next  eleetton  by  the  people*** 

the  time  prescribed  by  Const,  art.  6,  tS,  tor  the 
expf  AdoD  of  commissions  ffranted  by  the  gOT- 
emoT  for  tlie  fllllnir  of  vacant  offices,  means  the 
next  election  provided  for  the  flllinff  of  tbe  par- 
ticular office  vacant,  not  neoeasarily  tbe  next 
sucoeedinsr  general  election. 
8*  No  election  to  fill  »TacaAcy  in  the 
olllce  of  lientenAnt  govmmor  can  be  held 
in  the  absence  of  any  constitutional  or  statutory 
provision  for  it. 

(September  8, 180S.) 

APPLICATION  for  a  writ  of  mandamus  to 
compel  defendant  to  issue  in  his  proclama- 
tion for  the  coming  election  a  call  to  fill  the 
office  of  lieutenant  governor  for  an  unexpired 
term.    Denied, 

The  facts  are  stated  in  the  opinion. 

JIfr.  J.  J.  Do  Haireny  for  petitioner:) 

Tbe  Constitution  declares  that  tbe  term  for 
which  Mr.  Jeter  was  temporarily  appointed 
shall  expire  at  the  next  general  election  by  the 
people. 

People,  Oaeeerlp.  ▼.  Witeh,  1  Gal.  620. 

There  is  no  provision  in  our  Constitution, 
nor  in  anv  statute,  which  declares  that  the 
people  shall  only  have  the  right  to  elect  a  lieu- 
tenant governor  for  a  full  term,  and  that  if 
such  officer  shall  die  upon  the  day  of  bis  in- 
duction into  office  or  Uie  day  after  that  the 
people  shall  have  no  right  to  choose  a  person 
to  fill  such  vacancy.  In  regard  to  the  right  to 
fill  the  \  acan  -y  occurring  la  that  office  the 
Constituiiuij  expressly  declares  that  Uie  jseople 
have  delegated  tbe  power— tbe  right  to  make  a 
temporary  appointment  until  the  next  elec- 
tion by  the  people.  So  far  and  so  far  only 
and  during  that  brief  period  of  time  and  until 
they  can  conveniently  act  have  tbe  people  de- 
prived themselves  of  the  right  to  nil  the 
Tscancy  in  that  office. 

Mechem.  Pub.  Oflf.  §  140;  State,  Weeke,  y. 


Oamtte,  18  Fla.  9;  Eernhaw  y.  Foeier,  9  Pick. 
817:  StaU,  Whitney,  v.  Johns,  8  Or.  588. 

The  Constitution  not  authorizing  tbe  execu- 
tiye  to  fill  the  vacancy  to  the  end  of  the  term, 
this  power  must  be  exercised  by  the  people  or 
the  legislature. 

re^,  Barbour,  y.  Mott,  8  Cal.  50S. 

It  is  a  maxim  that  is  no  less  true  in  law  than 
in  logic  that  the  greater  includes  the  less,  and 
it  is  a  Dolltical  axiom  that  tbe  po  wer  to  fill  an 
office  for  a  full  term  includes  the  lesser  right 
to  fill  a  vacancy  therein,  unless  there  is  some- 
thing in  the  Constitution  or  law  which  deprives 
such  original  power  of  this  right  and  delegates 
it  else^vhcro 

PeajOe,  Caeterly,  y.  FUrh,  1  CaL  519;  Pl»pU, 
Qorham,  v.  CampbeU,  9  Cal.  186. 

All  political  power  is  inherent  in  the  people. 
Under  our  form  of  government  tbe  people  have 
the  right  to  choose  all  officers  from  Uie  highest 
to  the  lowest,  and  the  consequent  right  to  fill 
any  vacancy  in  any  office  unless  thev,  by  the 
Constitution  which  they  have  formed  for  their 
own  ffovemment,  have  delegated  tbe  power 
elsewhere. 

in  regard  to  the  right  to  fill  vacancies  in  elec- 
tive offices,  it  is  the  express  declaration  of  the 
Constitution  that  the  people  have  delegated  the 
power  to  fill  such  vacancies  only  during 
the  period  between  the  happening  of  tlie  va- 
cancy Und  the  first  general  election  thereafter. 

It  is  perhaps  necessary  before  the  Constitu- 
tion shall  become  self-executing  that  the  leds- 
lature  should  pass  general  laws  for  tbe  regula- 
tion of  elections,  prescribing  tbe  hours  between 
which  the  ballots  shall  be  deposited  upon  tbe 
day  of  the  general  election  prescribing  tbe 
mode  of  the  appointment  of  officers  of  such 
election  and  the  manner  in  which  the  ballots 
shall  be  returned  and  canvassed;  but  when 
they  have  done  that,  and  tbe  people  assemble 
at  a  general  election  thus  authorixed  by  law, 
then  they  have  the  right  to  vote  to  fill  any  of- 
fice which  the  Constitution  contemplates  should 
be  filled  at  such  an  election. 

State,  Ooodin,  v.  Thoman,  10  Kan.  191. 

Meeire.  W.  W.  Foote  and  Garret  W. 
KcEiiemey»  for  respondent: 

Unless  there  is  a  provision  of  the  Constitu- 
tion or  of  a  statute  which  authorizes  the  hold- 
ing of  an  election  to  fill  an  unexpired  term  in 
tbe  bffioe  of  lieutenant  governor  no  election  can 
be  held,  and  the  respondent  will  not  be  com- 
pelled to  issue  a  proclamation  therefor. 

There  is  no  law  for  the  holding  of  an  elec- 
tion for  lieutenant  governor  except  for  the  full 
term. 

Ko  election  can  be  held  except  by  virtue  of 
some  provision  of  the  Constitution  or  of  a  stat- 
ute authorizing  the  same. 

People,  MeKune,  v.  WeUer,  11  Cal.  49,  70 
Am.  l)ec.  764;  People,  Low,  v.  Matheweon,  47 
Cal.  442;  Kenjteld  v.  Irwin,  62  Cal.  164; 
Mechem,  Pub.  Oil  §  170;  Matthews  v.  Shaw- 
nee County  Comrs.  84  Ean.  606;  Sawyer  v. 
Haydon,  1  Nev.  75;  State,  Daggett,  v.  CoUins, 
2  ^ev.  851;  6  Am.  &  Eoe.  £nc.  Law,  p.  294; 
State,  McQee,  v.  Gardner,  8  8.  D.  553;  SatUr 
ke  V.  San  Francisco,  23  Cal.    814;  Brewer  v. 


NoTB.— This  ease  decides  a  novel  question 
speotinir  vacancies  in  tbe  ofiice  of  lieutenant  srov- 
emor.    As  to  vacancies  in  the  governor's  office 

84  L.  R.  A. 


caused  by  sickness,  see  Barnard  v.  Taggart  (N.  EL) 
86  L.  R.  A.  618. 


1890. 


pKOPiJfi.  ex  rtl.  Ltkch»  t.  Budd. 


Uatis,  0  Humph.  208.  40  Am.  Dec.  706;  Kim- 
btrlin  V.  State,  190  Ind.  120,  14  L.  R  A.  858. 

Kven  though  Mr.  Jeter's  commission  expires 
with  the  election  of  November*  1896,  neverthe- 
less there  is  no  implied  power  to  fill  the  office 
of  lieutenant  governor  lor  the  unexpired  term 
tt  that  election. 

The  expiration  of  an  incumbent's  term  of  of- 
fice does  not  vacate  the  office. 
'  P»rpU,  Parmnu^  ▼.  EdtcartU,  98  Cal.  168; 
Peopfe,  Mentiet,  ▼.  Ounst,  110  Cal.  447;  Pieople, 
LoK,  ▼.  Mat^mnon,  State,  MeOee,  v.  Oardner, 
tod  Sawder  v.  Baffdon,  anpra. 

The  Constitutional  provtsion  that  a  commis- 
sion to  flU  a  vacancy  f^hall  expire  at  the  end  of 
the  next  session  of  the  legislature  or  at  the  next 
election  by  the  people  means  that  the  term 
shall  expire  at  the  end  of  the  next  session  of 
the  legislature  when  the  office  is  filled  by  the 
]egislature,and  that  as  to  elective  ofQcera  the 
term  shall  expiie  at  the  next  election  for  that 
office  by  the  people. 

Mfitthetn  v.  S^tonee  GourUy  Chmrs.  mtpra; 
People,  Mvrphy,  v.  Hardy,  8  Utah,  68;  People, 
OUmd.  ▼.  WilWi,  72  N.  C.  165;  State,  Watson, 
V.  GM,  2  Kan.  82;  Sawyer  v.  Hay  don,  and 
StaU,  Jktqgett,  v.  (kXUns,  eupra;  State,  Atty, 
Gen.,  V.  Philipe,  80  Fla.  579;  State,  McQee,  v. 
Gardner,  and  People,  Lo9e,  v.  Matheieeon, 
tupra. 

Mr  Jeter  will  be  entitled  to  hold  his  office 
after  the  election  in  November,  1898,  until  the 
election  and  qualification  of  his  successor. 

People.  Latne,  v.  Tyrrell  87  Cal  475;  People, 
Richardeon,  v.  Henderson  (Wyo.)  22  L.  K.  A. 
751:  PeopU,  Kehoe^y.  FitMe,19  Hun,  80;  Peo]^, 
Parsons,  v.  Edwards,  supra, 

Mr.  Jeter's  right  to  hold  until  the  election 
and  qualification  of  his  successor  amounts  to  a 
right  to  hold  for  the  balance  of  the  unexpired 
term. 

BsopU,  Sweet,  v.  Ward,  107  Cal.  286; 
State,  Jottnson.  v.  Albert,  55  Ean.  154;  Sheen 
V.  Bvghes  (Ariz.)  40  Pac.  679. 

Templet  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  application  for  a  writ  of  man* 
date  to  compel  the  governor  to  include  in 
his  proclamation  for  the  coming  election  a 
call  to  fill  the  office  of  lieutenant  governor 
for  the  unexpired  term  of  Spencer  G.  Mill- 
ard, deceased.  Respondent  has  filled  the 
vacancy  caused  by  the  death  of  the  lieuten- 
ant eovemor  by  the  appointment  of  William 
T.  Jeter,  who  has  duly  qualified. 

In  this  case  both  parties  concede — as,  in- 
deed, the  exigencies  of  each  require  him  to 
do— that  the  vacancy  caused  by  the  death  of 
Millard  was  one  which  the  governor  had  the 
power  to  fill.  If  there  can  be  question  of 
the  power  of  the  governor  in  this  respect, 
therefore,  we  have  not  considered  it.  And 
DO  question  has  been  ma<le«  nor  have  we 
ooDsidered,  whether  a  mandate  will  issue  to 
compel  the  chief  executive  to  perform  an 
act  which,  if  it  be  his  duty  to  perform,  is 
enjoined  upon  him  by  the  Constitution  as  the 
executive,  nor  whether  be  can  be  compelled 
to  perform  any  public  duty  at  the  instance 
of  one  who  has  no  vested  right  to  have  it 
performed,  nor  any  interest  special  to  him- 
self, or  other  than  that  which  every  citizen 
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has  in  its  performance;  or,  rather,  we  have 
not  considered  whether  to  issue  the  mandate 
asked  for  would  trench  upon  the  province  of 

the  executive 

The  Constitution  provides  (g  8,  art.  4) 
that  members  of  the  assembly  shall  be  elected 
in  1880  and  biennially  thereafter.  Section 
2.  art.  5,  provides  that  the  governor  shall 
be  elected  **  at  the  time  and  places  of  voting 
for  members  of  assembly,  and  shall  hold  his 
office  for  four  years  from  and  after  the  1st 
day  of  January  subsequent  to  his  election.  * 
Section  15,  art.  5,  is  as  follows:  ''A  lieu- 
tenant governor  shall  be  elected  at  the  same 
time  and  places,  and  in  the  same  manner, 
as  the  fiTOvernor ;  and  his  term  of  office  and 
hia  qualifications  of  eligibility  shall  also  be 
the  same.  He  shall  be  president  of  the  Sen- 
ate, but  shall  have  only  a  casting  vote  there- 
in. If,  during  a  vacancy  of  the  office  of 
governor,  the  lieutenant  governor  shall  be 
impeached,  displaced,  resign,  die,  or  beoome 
incapable  of  performing  the  duties  of  his 
office,  or  be  absent  from  the  state,  the  presi- 
dent pro  tempore  of  the  Senate  shall  act  as 
fovemor  until  the  vacancy  be  filled  or  the 
isability  shall  cease.  The  lieutenant  gov- 
ernor shall  be  disqualified  from  holding  any 
other  office,  except  as  specially  provided  in 
this  Constitution,  during  the  term  for  which 
he  shall  have  been  elect<3."  And  in  the  fol- 
lowing section  it  is  provided  that  in  case  of 
the  death,  resignation,  impeachment,  absence 
from  the  state,  or  inability  to  act  of  the  gov- 
ernor. **  the  powers  and  duties  of  his  office 
shall  devolve  upon  the  lieutenant  governor 
for  the  residue  of  the  term,  or  until  the  dis- 
ability shall  cease."  It  will  be  seen  that  in 
case  or  a  vacancy  in  the  office  of  governor  the 
vacancy  is  not  to  be  filled,  but  the  powers 
and  ddties  devolve  upon  the  lieutenant  gov- 
ernor, he  does  not  cease  to  be  lieutenant  gov- 
ernor. Under  such  circumstances  it  would 
hardly  be  contended  that  when  the  powers 
and  duties  of  the  governor  devolve  upon  the 
lieutenant  governor  the  latter  thereby  be- 
comes governor,  and  can  appoint  a  lieutenant 
governor.  Nor  do  I  thins  it  could  be  con- 
tended that  when  the  president  pro  tempore 
of  the  Senate  acts  as  governor  he  could  ap- 
point a  person  to  fill  the  vacancy  in  the  office 
of  lieutenant  governor.  If  he  could,  he 
would  then  appoint  himself  out  of  office,  imd 
it  would  be  his  duty  to  do  so. 

But  it  ii  conceded  by  the  parties  that  upon 
the  death  of  the  lieutenant  governor  the  gov- 
ernor may  fill  the  vacancv  by  appointment. 
This  is  unmistakably  within  the  language 
of  §  8,  art.  5, .  which  reads  as  follows : 
*'Wnen  any  office  shall  from  any  cause  be- 
come vacant,  and  no  mode  is  provided  by 
the  Constitution  and  law  for  filling  such 
vacancy,  the  governor  shall  have  the  power 
to  fill  such  vacancy  by  granting  a  commis- 
sion, which  shall  expire  at  the  end  of  the 
next  legislature  or  at  the  next  election  by 
the  people."  An  office  has  become  vacant, 
and  there  is  no  other  mode  provided  by  the 
Constitution  or  laws  to  fill  it.  ''The  next 
election  by  the  people"  does  not  mean  the 
next  general  election  or  the  next  election 
held  by  the  people,  but  it  must  mean  that 
the  appointee  shall  hold  until  wme  one  has 
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been  elected  to  fill  that  office.  But  there  is 
nothing  in  this  proYision  which  indicates 
when  this  election  shall  be  held,  but  onlj 
that  until  someone  has  been  elected  to  fill 
the  vacancy  the  appointee  shall  hold.  This 
section  does  not  airect  that  such  election 
shall  be  at  the  next  general  election.  It  pro- 
vides simply  for  filling  vacancies  by  appoint- 
ment, ana  that  such  appointees  shall  hold 
until  the  office  is  flllea  in  the  manner  pro- 
vided by  law ;  but  does  not  itself  provide  for 
such  election  or  direct  when  it  shall  be.  If, 
however,  the  phrase  ''the  next  election  by 
the  people*  is  equivalent  to  the  phrase  ''the 
next  election, "  and  we  assume  that  it  was 
Intended  thereby  to  indicate  the  election  at 
which  such  vacancy  would  be  filled,  we 
would  feel  compelled  to  hold  that  the  next 
election  is  that  which  the  Constitution  has 
provided  for  filling  that  particular  office; 
that  is,  the  next  gubernatorial  election. 
Many  authorities  may  be  cited  in  support  of 
this  proposition.  In  Mattbewi  v.  /^tonee 
County  Camm,  84  Kan.  606,  the  governor 
appointed  a  Judge  to  fill  a  vacancy.  The 
CoDBtitution  provided  for  an  appointment  to 
fill  the  vacancy  until  the  next  regular  elec- 
tion. Upon  a  contest  the  supreme  court  said  : 
"The  words  'regular  election'  do  not  neces- 
sarily mean  general  election,  or  township 
election,  or  any  state,  county,  city,  or  dis- 
trict election.  They  si  mply  mean  the  regular 
election  prescribed  by  law  for  the  election 
of  the  particular  officer  to  be  elected. "  iStoto, 
Atty.  Gen.,  v.  Philip$,  30  Fla.  679,  involved 
a  municipal  office.  The  court  said :  "  When 
it  is  declared  that  the  city  council  shall  fill 
vacancies  until  the  next  regular  election,  it 
means  until  the  next  regular  election  pro- 
vided by  the  charter  for  electing  the  officer 
whose  term  has  become  vacant."  To  the 
same  effect  are  State ,  McOee^  v.  Gardner,  3 
8.  D.  653;  Sawyer  v.  Hay  don,  1  Nev.  75; 
People,  Cloud,  v.  Wileon,  72  N.  C.  165 ;  Staie, 
Wateon,  v.  Cobb,  2  Kan.  32;  and  People, 
Love,  V.  Maiheu)son,  47  Cal.  442.  The  effect 
of  these  decisions  Is  that  the  term  "next  elec- 
tion** means  the  next  election  for  a  lieuten- 
ant governor,  and  that  the  language  used  in 
^  8  cannot  be  understood  as  itself  directing 
that  at  the  next  succeeding  general  election 
the  vacancy  shall  be  filled. 

Is  an  election  at  that  time  authorized  by 
any  law?  The  Constitution  contains  no  pro- 
vision for  holding  an  election  for  filling  this 
vacancy,  and  Is  silent  as  to  whether  the  ap- 
pointee shall  hold  for  the  residue  of  the  term. 
And  this  is  more  noticeable  because  as  to 
some  other  officers  there  a^  explicit  direc- 
tions upon  the  subject.  In  regard  to  justices 
of  this  court  and  judges  of  the  superior  court, 
it  is  expressly  provided  that  in  case  of  a  va- 
cancy the  appointee  shall  hold  until  the  elec 
tionand  qualification  of  a  succi^ssor,  "whicli 
election  shall  take  place  at  the  next  general 
election. "  Sections  3,  6,  art.  6.  In  regard 
to  railroad  commissioners,  the  provision  is 
that  the  appointee  shall  hold  office  for  the 
residue  of  the  unexpired  term.  The  Consti- 
tution is  equally  silent  in  regard  to  filling 
vacancies  in  other  executive  offices.  A  sim 
liar  state  of  things  existed  under  the  Con- 
stitution of  1849,  and  the  legislature  passed 
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'a  law  for  filling  .such  vacancies  ("An  Act 
Concerning  Offices;**  April  28,  1861:  Stat. 
1861,  p.  415).     This  act  did  not  provide  for 
the  election  of  a  lieutenant  governor.     Like 
the  governor,  he  was  required,  in  case  of 
resignation,  to  resign  to  the  legislature  If 
that  body  was  in  session ;  if  not  in  session, 
to  the  secretary  of  state.    Such  Is  also  the 
requirement  of  the  present  Code.    Pol.  Oode, 
$  995.  Like  the  old  statute,  the  present  Oode 
contains  no  provision  in  regard  to  an  election 
to  fill  a  vacancy  in  the  office  of  lieutenant 
governor.    As  to  other  state  officers,  the  pro- 
vision is  that  they  shall  hold  for  the  balance 
of  the  unexpired  term.    There  has  never  been 
in  the  laws  a  provision  for  an  election  to  fill 
a  vacancy  occasioned  by  the  death  or  resigna- 
tion of  a  lieutenant  governor.    Perhaps  it 
was  not  supposed  that  such  vacancy  would 
ever  be  filled,  even  by  appointment.     At  all 
events,  there  is  no  law,  either  constitutional 
or  statutory,  for  such  an  election.     In  such 
case  there  can  be  no  election.    People,  Me- 
Kune,  V.   WeUer,  11  Cal.  49,  70  Am.  Dec. 
764;  People,  Love,  v.  Mathewson,  47  Cal.  442; 
Kenfleld  v.  Inein,  62  Cal.  104.     In  Satoyer  v. 
Eaydon,  1  Nev.  76,  it  was  said :    "We  think 
no  court  or  judge  has  gone  so  far  as  to  hold 
that  the  people  might  hold  an  election  or  vote 
for  any  particular  officer  at  a  general  election, 
unless  special  provision  was  made  for  elect- 
ing such  officer  for  the  particular  term  to 
which  he  was  seeking  to  be  elected,  either  in 
the  Constitution  or  some  statutory  enact- 
ment. "    This  was  also  said  in  People,  Love, 
V.  MatheiMon,  47  Cal.  442.     The  efficacy  of 
an  election  depends  upon  the  law  in  pursu- 
ance of  which  it  is  held,  and  the  fact  that  an 
office  is  elective  does  not  of  itself,  without 
some   law  authorizing  and  regulating  the 
election,  render  valid  any  attempted  election. 
The  urit  i$  therefore  denied. 

We  concur :  Beattjt  Ch.  J.  ;  McFar- 
landU  J.  ;  Van  Fleet*  J.  ;  EUirrison*  J.  : 
Henshavr*  J. 

Garoatte*  J.,  concurring: 

I  concur  in  the  judgment.  The  Constitu- 
tion provides  that  ihe  powers  and  duties  of 
the  office  of  governor,  in  case  of  vacancy, 
shall  devolve  upon  the  lieutenant  governor 
for  the  residue  of  the  term,  or  until  the  dis- 
abi  1  i ty  shall  cease.  The  Constitution  further 
provides  that  in  case  of  a  vacancy  io  both  iJie 
office  of  governor  and  lieutenant  governor  the 
president  pro  tempore  of  the  Senate  shall  act  as 
(governor  until  the  vacancy  be  filled.  The 
CoDstitution  does  not  provide  that  the  presi- 
dent pro  tempore  of  the  Senate  shall  perform 
the  duties  of  the  office  of  lieutenant  governor 
in  ca«e  a  vacancy  exists  in  that  office.  And 
this  omission  to 'so  provide  is,  to  my  mind, 
an  unintentionHl  lapse  on  the  part  of  the 
rrainers  of  tlie  Constitution.  Such  appears  to 
lie  plain  when  we  consider  that  there  is  an 
express  provision  of  that  instrument  casting 
uf)on  the  president  pro  tempore  of  the  Senate 
iiutliority  to  perform  the  duties  of  the  ofi^ce 
of  governor  if  there  be  no  lieutenant  gov- 
ernor, taken  in  connection  with  the  many 
other  provisions  of  that  instrument  which  all 
point  to  that  conclusion.     But  no  authoritv 
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is  found  In  the  Constitution  Testing  the  presi- 
dent pro  Umpore  of  the  Senate  with  the  duties 
of  the  lieutenant  governor  when  a  vacancy 
•occurs  in  that  office,  and  hence  any  such  ques- 
tion is  forecloAed. 

The  foregoing  conditions  being  present,  a 
vacancy  occurred  in  the  office  of  lieutenant 
governor  upon  the  death  of  the  incumbent, 
and  the  governor  had  the  power  to  fill  such 
vacancy  by  virtue  of  §  8,  art.  5,  of  the  Con- 
stitution. That  section  reads  as  follows: 
"^When  any  office  shall  from  any  cause  be- 
come vacant,  and  no  mode  is  provided  by  the 
<3oD8titution  and  law  for  filling  such  vacancy, 
the  governor  shall  have  the  power  to  fill  such 
vacancy  by  granting  a  commission,  which 
shall  expire  at  the  end  of  the  next  legislature 
or  at  the  next  election  by  the  people."  It 
follows  that  the  result  oi  this  litigation  in 
part  rests  upon  the  true  construction  of  the 
words  *'the  next  election  by  the  people."  It 
Is  conceded  by  the  present  incumbent  of  the 
office  that  the  next  election  by  the  people 
since  his  appointment  will  be  the  coming 
presidential  election  to  be  held  in  I^ovember, 
but  he  claims  the  words  should  be  construed 
to  mean  "  the  next  election  by  the  people  at 
which  a  lieutenant  governor  is  regularly  to 
be  elected."  If  the  framers  of  an  instrument 
of  the  dignity  and  importance  of  a  state  Con- 
atitution  had  intended  such  to  be  the  law,  It 
was  easy  for  them  to  have  said  so,  and  they 
should  have  so  declared  in  terms.  And,  in 
the  absence  of  a  declaration  of  that  kind,  I 
-do  not  consider  myself  authorized  to  so  in- 
terpret a  phrase  of  that  instrumeot ;  certainly 
not  unless  the  intent  of  its  authors  to  that 
effect  is  plainly  apparent;  and  we  look  In 
vain  for  such  Intent.  Upon  a  Question  of 
statutory  construction  It  was  saia  In  BlytJie 
V.  Ayre*,  96  CaU  582,  19  L.  R.  A.  40 :  "  We 
are  not  here  to  construct  a  statute,  but  to  con- 
strue a  statute.  We  can  neither  interpolate 
nor  eliminate,  and  we  are  bound  to  assume 
that  the  legislature  enacted  the  law  as  it  now 
atanda  with  a  due  comprehension  of  the  mean- 


ing of  worda,  and  of  the  rules  of  statutory 
construction,  and  that  they  incorporated  into 
the  act  all  that  was  intended,  and  that  they 
Intended  that  effect  should  be  given  to  all 
that  was  found  therein. "  And  that  principle 
of  construction  applies  with  full  force  here. 
If  any  layman  of  ordinary  intelligence,  be 
he  merchant,  doctor,  or  mechanic,  should 
have  the  question  submitted  to  him  aa  to  the 
proper  signification  of  the  words  here  under 
consideration,  to  wit,  the  officer's  commission 
shall  expire  ^'at  the  next  election  by  the  peo- 
ple," he  would  say  without  hesitation  that 
the  commission  expired  at  the  next  general 
election.  Such  is  the  fair  and  legitimate 
constniction  of  the  language.  There  are  some 
decisions  of  courts  of  other  states  which  in  a 
measure  look  in  an  opposite  direction  from 
the  views  here  expressed.  But  these  deci- 
sions are  largely  based  upon  provisions  of  law 
not  identical  with  the  one  here  involved. 
Many  of  those  provisions  use  the  term  **  reg- 
ular election,"  and  in  such  cases  stress  by  the 
court  is  laid  upon  the  word  **  regular"  as  a 
most  material  element  In  arriving  at  the  true 
construction  of  the  language.  Notwithstand- 
ing the  foregoing  construction  of  the  consti- 
tutional provision  is  favorable  to  the  peti- 
tioner, still  the  relief  he  asks  must  be  denied. 
For,  though  the  appointee's  commission  ex- 
pire at  ''toe  next  election  by  the  people," 
still,  in  the  absence  of  some  law  autnorizing 
the  election  of  a  lieutenant  governor  at  that 
time,  no  election  can  be  held,  and  I  find  no 
such  law.  A  provision  of  Constitution  or 
statute  declaring  a  certain  day  upon  which 
the  commission  of  an  officer  shall  expire  is 
in  no  sense  a  provision  that  an  election  shall 
be  held  upon  that  day  to  fill  the  office.  Under 
these  conditions  the  present  appointee  of  the 
governor  will  hold  until  his  successor  is 
elected  and  qualified,  regardless  of  the  day 
upon  which  his  commission  may  expire ;  and 
his  successor  can  only  be  elected  at  a  time 
fixed  by  law,  which  time  will  be  at  the  reg- 
ular state  election  in  the  year  1898. 
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1.  A  trmioA  apon  the  rii^hteof  awifiaia 
eommitted  when  the  hnsbancl  strips  biinself  of 
all  his  property  just  before  deatb  by  delivering 
deeds  of  real  estate  that  had  been  made  some 
years  before  and  glvlnsr  a  check  for  money  which 
constituted  all  his  personal  property  In  order  to 
defeat  his  wife^s  rights  as  his  heir,  after  obtain- 
ing the  f  uU  benefit  of  the  property  up  to  the  end 
of  his  own  life. 


8*  A  eonsolidatlon  of  gererml  aetloiia 

against  different  defendants  cannot  be  made  un- 
der Civ.  Code,  %  £0«  which  authorises  consolidation 
of  causes  of  action  which  might  have  been  Joined 
when  they  are  In  the  same  court  and  '^between 
the  same  parties.** 

8*  The  ImiKropeF  eonaoUdatton  of  sew- 

erml  ftctiona  attacking  deeds  of  a  decedent  to 

ground  of  reversal  where  the  defendants  therein 

were  thereby  deprived  of  the  right  to  eaoh  others 

testimony* 

(May  18,  U08J 

APPEAL  by  defendants  from  a  judgment  of 
the  District  Court  for  Arapahoe  County  in 


NOTB.— As  to  fraud  in  transferring  property  so  l  flSBS;  Btroup  v.  Btronp  (Ind.)  27  L.  R.  A.  628;  Walker 
m  to  cut  off  a  wlfe^  interest  by  way  of  dower  or  v.  Walker  (N.  H.)  27  L.  R.  A.  789;  and  Murray  v* 
ocherwiae,  see  Phelps  v.  Phelps  (N.  Y.)  28  L.  B.  A.  I  Murray  (Ky.)  8  L.  B.  A.  86. 
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faTor  of  plaintiff  Id  an  action  bfougbt  to  set 
aside  certain  conveyances  of  real  estate  as  in 
fraud  of  plaintiff's  rights.    Beversed, 

Statement  by  Hayt*  Ch.  J. : 
In  ibis  one  appeal  are  embraced  tbree  ser- 
eral  actions,  commenced  in  tbe  district  court 
by  Jane  H.  Smith,  as  plaintiff,  against  Hor- 
ace O.  Smith,  Jr.,  Ralph  Smith,  and  Jessie 
F.  Smith,  defendants,  respectively.  In  the 
court  below  Uie  actions  were  consolidated, 
and  tried  ai  one  action.  The  complaints  are 
alike  in  each  of  the  three  cases,  except  as  to 
the  party  defendant.  It  is  alleged  Uiat  ap- 
pellee, .fane  H.  Smith,  was  married  to  Hor- 
ace G.  Smith  in  November,  1884,  and  that 
she  remained  his  lawful  wife  until  the  17th 
day  of  August,  1893,  upon  which  last-men- 
tioned date  he  died,  at  the  age  of  seventy - 
five  years ;  that  at  the  time  of  the  intermar- 
riage of  plaintiff  and  the  deceased  he  had 
three  chilaren  living,  the  defendants  in  these 
several  cases:  that  on  the  28th  day  of  Au- 
gust, 1888,  the  deceased,  being  the  owner  of 
a  large  amount  of  real  estste  in  the  city  of 
Denver,  to  the  value  of  $40,000,  free  and 
clear  from  all  liens  and  encumbrances  of  any 
kind  and  nature  whatsoever,  executed  deeas 
to  all  of  such  real  estate  to  the  defendants  in 
aeveralty.  Plaintiff  alleges  that  these  dMds 
which  bear  date  August  28,  1888,  were  made 
secretly,  without  her  knowledge,  and  with- 
out consideration,  with  the  intent  and  design 
to  defraud  plaintiff  in  the  event  of  her  hus- 
band's death.  It  is  further  alleged  that  by 
these  deeds  the  deceased  conveyed  to  each  of 
the  defendants  about  a  one- third  portion  in 
value  of  all  his  real  estate:  that  the  deeds 
were  acknowledged  on  the  28th  day  of  Au- 
gust, 1888,  but  that  none  of  them  were  filed 
for  record  until  the  16th  day  of  August,  1892, 
this  being  the  day  before  the  death  of  tbe 
grantor.  It  is  further  al  leged  that  at  the  ti me 
the  deeds  were  filed  for  record  the  said  Hor- 
ace G.  Smith  wte  in  extremis,  and  expected 
to  die,  and  also  that  from  the  time  of  the 
execution  of  these  deeds  until  tbe  same  were 
recorded  they  remained  under  the  exclusive 
care  and  control  of  the  grantor;  that  during 
all  this  time  he  retainea  the  possession,  do- 
minion, and  absolute  control  over  all  the 
{property  thus  deeded,  receiving  all  the  rents, 
ncome,  and  revenues  therefrom,  the  same  as 
if  the  deeds  had  never  been  made,  and  in  all 
respects  exercised  tbe  exclusive  rights  of 
ownership  over  all  the  property.  It  is  fur- 
ther alleged  that  these  deeds  are  testamentary 
In  chsracter,  and  were  made  by  the  grantor, 
actins:  in  collusion  with  the  grantees,  for 
the  purpose  of  defrauding  plaintiff  of  her 
riffbt  as  heir  of  her  husband.  It  is  further 
alleged  that  plaintiff  was  thereby  left  with- 
out means  for  her  support,  and  uiat  she  was 
physically  frail,  and  iu  delicate  health,  and 
unable  to  work  for  a  living.  To  these  com- 
plaints a  general  demurrer  was  in  each  in- 
stance interposed  and  overruled.  Thereupon 
the  defendants  each  answered  separately. 
The  answers  are  the  same  in  all  the  cases. 
In  their  answers,  the  defendants  admitted 
that  Horace  0.  Smith  was  the  owner  of  the 
real  estate  described  in  the  complaints,  hut 
denied  that  the  real  estate  was  of  the  value 
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of  $40,000,  and  allege  that  it  was  only  of  the- 
value  of  $15,000.     Thev  deny  that  on  tha- 
16th  day  of  August,  1892,  Horace  G.  Smitl^. 
was  pronounced  to  be  in  extremie,  or  that 
his  death  was  then  and  there  expected.    They 
deny  that  the  deeds  were  in  his  possession, 
as  alleged  in  the  complaint,  and  allege  that- 
the  deeds,  as  soon  as  executed,  were  deliv- 
ered to  the  defendanto,  respectively,  and  re- 
tained by  them.    It  Is  denied  that  the  grantor^ 
after  the  execution  of  the  deeds,  retained' 
possession  or  control  over  the  property,  and* 
also  that  he  received  the  rente,  income,  or 
revenues  therefrom.    After  the  answers  were 
filed,  the  causes  were  consolidated  upon  Ui»> 
motion  of  plaintiff,  and  against  the  objec- 
tion of  the  defendante,  and  each  of  them. 
Upon  these  issues  the  cause  was  tried  to  the- 
court  without  a  Jury.     Upon  the  evidence- 
the  court  determined  the  issues  in  favor  of 
the  plaintiff,  and  decreed  that  the  defend- 
ante, and  each  of  them,  be  compelled  to  con- 
vey to  her  the  one  half  of  all  the  real  estate* 
described  in  the  complaint,  and  conveyed  to- 
the  defendants,   respectively,   by  the  quit- 
claim deeds  of  August  28, 1888.    The  defend- 
ante, having  excepted  to  the  findings  and* 
decree,  bring  the  case  here  by  appeal. 

Mestre,  D»Tid  Mitehelland  N.  K.  Laws^ 

forappellante: 

PlaintiiTs  husband  had  a  perfect  right  to- 
dispose  of  the  property  If  he  was  entirely  free^ 
from  debt,  and  in  any  event  only  creditors  be- 
fore or  subsequent  to  the  act  could  question  it. 

Bump,  Fraud.  Conv.  2d  ed.  271,  272;  Wait,. 
Prsud.  Conv.  §§  8^91. 

The  deed  to  defendant  was  made,  acknowl- 
edged, and  delivered  to  the  defendant  by^ 
Horace  G.  Smith,  the  grantor.  This  was  and" 
is  sufficient  to  transfer  the  title,  even  thou^lv 
Horace  G.  Smith  may  have  desired  and  in- 
tended (hereby  to  prevent  his  wife,  the  plain- 
tiff, from  ever  acquiring  any  right,  title,  or 
interest  in  or  to  the  real  estate  so  by  him  con- 
veyed, or  from  ever  deriving  tfny  benefit  there- 
from; she  being  only  an  heir  and  basing  her 
claim  on  that  ground. 

Diefend<yrfy.  Diefendorf,  182  N.  Y.  100. 

Tbe  grantor  cannot  procure  his  deed  to  be- 
set  aside 

Golee  V.  Colee,  122  Ind.  109;  1  Story,  Eo. 
Jur.  §  871;  Woerner,  American  Law  of  Ad- 
ministration, §  296. 

What  the  grantor  cannot  do  his  heir  cannot 
do. 

Bump,  Fraud.  Conv.  487;  Wait,  Fraud. 
Conv.  §  121;  1  Story,  Eq.  Jur.  8  871. 

The   complaint   does  not  allege  that   the 

f  ran  tor  was  in  any  way  incapacitated,  or  that 
e  was  moved  by  undue  influence  on  the- 
part  of  the  defendant  in  anv  way  or  manner, 
or  that  defendant  did  or  said  anything  to  pro- 
cure the  making  of  the  conveyance  sought  to 
be  set  aside.  In  such  case  the  deed  must  stand. 
Wait.  Fraud.  Conv.  §  481;  Smith  v. 
Meaghan,2SUMn,  423. 

In  tbis  state  a  husband  or  wife  has  the  right 
absolutely  to  do  whatever  he  or  she  will  with 
bis  or  her  property  independent  of  tbe  other  to 
all  intents  and  purposes  the  same  as  if  sole  and 
unmarried. 
Grain  v.  WrigTU,  114  N.  Y,  811;  Palmer  v. 
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J7aniia,  6  Colo.  65;  BurdtaU  ▼.  Waggoner^  4 
Colo.  257. 

Eren  if  the  deed  wu  ▼oloDtftiy  it  is  good 
•Dd  biDdingon  the  grantor  and  his  heirs. 

1  Slorj.  £q.  Jur.  §  871;  Campbell  ▼.  Whit- 
9m,  68  SI.  d40, 18  Am.  Rep.  656;  Ortgory  ▼. 
FUbeek,  12  Colo.  879:  Bump,  Fraud.  Coot. 
9d  ed.  808,  and  cases  cited  io  notes  1,  8. 

Being  free  from  debt,  Horace  G.  Smith  had 
the  ri|;bt  to  do  with  bis  property  as  he  saw  fit 

Burdsall  ▼.  Waggoner,  eupra, 

Hein  taking  bj  descent  are  estopped  by  the 
deed  of  their  ancestor. 

Bond  ▼.  Swearingen,  1  Ohio,  895. 

Neither  spouse  has  any  vest^  right,  inchoate 
or  otherwise,  in  the  property  of  the  other  so 
lone  as  both  live. 

HoOaday  ▼.  Dailey,  1  Colo.  464,  86  U.  6.  19 
Wall.  610,  22  L.  ed.  189;  Btewart  ▼.  SUtcart,  5 
GoDu.  816;  Bump,  Fraad.  ConT.  2d  ed.  18-15; 
Peatlee  ▼.  Barney,  1  D.  Chip.  (Yt. )  881,  6  Am. 
Dec.  748. 

If  the  grantor  made  the  conveyance  in 
furtherance  of  a  fraudulent  purpose  on  his 
psrt,  a  court  of  equity  will  not  set  it  aride  at 
his  instance. 

Tyler  Y.  Tyler,  126  111.  625;  Bump,  Fraud. 
Conv.  2ded.  486.487. 

Such  deed  is  binding  on  the  grantor,  his 
heirs,  executors,  and  Administrators. 

Bump,  Fraud.  Conv.  487,  488;  BaUam  ▼. 
Trum,  125  111.  250;  Borner  y.  Zimmerman,  45 
SL  15;  Ward  ▼.  Ender9, 29  III.  624;  Choteau  ▼. 
Jmes,  11  m.  819;  Wait,  Fraud.  Cony.  §  121. 

The  three  cases  consolidated  here  are  not 
between  the  same  parties  (the  plaintiff  is  the 
Mffle  in  each  bat  there  is  a  different  defendant 
Io  each  action);  nor  are  the  causes  of  action  or 
lupposed  causes  of  action  such  as  might  have 
been  Joined. 

Denver  ▼.  Kent,  1  Colo.  886;  Mayer  ▼.  Chffln, 
90  N.  T.  812:  Abbott,  Law  Diet,  title  Oonwli' 
dation  cf  Actions;  8  Estee,  PI.  148,  note  8; 
Beeh  ▼.  Buggies,  6  Abb.  N.  C.  69. 

The  court  misconceived  the  force  and  effect 
of  the  order  of  consolidation,  and  was  Uiereby 
led  into  the  error  aa  to  the  competency  of  the 
witnesses. 

Mawry  ▼.  Daren  port,  6  Lea,  91. 

It  is  not  an  effect  of  consolidation  to  make 
the  testimony  in  each  case  apply  as  well  to  the 
other. 

Lofland  ▼.  Coward^  12  Heisk.  646:  Mutual 
L  Ins,  Co.  T.  Billmon,  146  U.  S.  285,  86  L. 
ed.  706;  BusseU  ▼.  Chicago  Trust  d  Sat.  Bank, 
139 1]|.  588, 17  L.  R.  A.  845. 

Each  of  said  defendants  has  a  clear  right 
to  show  by  competent  witnesses  who  had 
knowledge  of  the  facts  that  the  said  seyeral 
deeds  were  actually  and  unconditionally  de- 
lirered  by  the  grantor  to  the  respective  gran- 
tees on  the  day  of  their  date  and  acknowledf- 
meot;  but  this  right  was  denied  to  each  of  said 
defendants  by  the  orders  and  rulings  of  the 
court  above  excepted  to;  and  each  of  said  de- 
fendants was  injuriously  affected  thereby. 

Bobart  Y.  Bobart,  62  N.  Y.  80;  Smith  ▼. 
Meaghfin,  28  Hun,  428;  Stmart  ▼.  Stevoart,  41 
Wis.  624. 

An  absolute  deed  takes  effect  on  its  delivery, 
Md  the  right  of  possession  in  the  grantee  can- 
not be  limited  or  postponed  by  parol  agree- 
ment between  the  parties,  and  if  the  grantor 
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remains  in  the  possession  of  the  deeded  prem- 
ises after  the  execution  and  delivery  of  the  deed 
he  is  a  tenant  at  will  of  the  grantee. 

Wright  ▼.  Orates,  80  Ala.  416. 

If  the  several  deeds  were  delivered  to  the 
several  grantees  on  the  day  of  their  date  such 
delivery  was  the  consummation  of  conveyances 
which  the  srantor  had  the  right  to  make;  and 
the  several  gran  tees  had  the  right  to  receive 
these  several  conveyances  and  enjoy  the  benefit 
thereof. 

Bump,  Fraud.  Con  v.  2d  ed.  16,  16. 

When  the  deed  has  a  date  it  will  be  presumed 
that  it  was  executed  and  delivered  on  that  day. 

5  Am.  &  Eng.  Eoc.  Law,  p.  446. 

The  possession  of  a  deed  by  the  grantee,  duly 
signed  and  acknowledged,  is  prima  facie  evi- 
dence of  delivery  on  the  day  of  its  date,  and 
casts  the  burden  of  proof  on  the  party  who 
claims  that  it  was  delivered  on  another  day  or 
that  it  was  not  delivered  at  all. 

2  Greenl.  Ev.  §  297;  Brown  v.  StaU,  5  Colo. 
496;  ^air  v.  Howdl.  68  Iowa,  619:  Stewart  v. 
Stewart,  50  Wis.  445. 

And  the  proof,  before  it  will  be  held  suffi- 
cient to  rebut  the  presumption  of  delivery, 
must  be  dear  and  convincing. 

MeOnnn  v.  AtherUm,  106  HI.  81;  Tunison 
▼.  ChamUin,  88  III.  878. 

Messrs,  V.  D.  Markham  and  Bartels  ft 
Blood*  for  appellee: 

Where  the  defenses  are  the  same,  or  where 
there  are  no  defenses,  then  coosoliaation  may 
be  compelled  by  the  defendant.  The  same 
rule  would  apply  to  the  plaintiff. 

F&wdl  y.  Cray,  1  Ala.  77. 

The  question  of  consolidation  is  addressed  to 
the  discretion  of  the  court  and  cannot  be  re- 
viewed on  error. 

WBae  y.  Boast,  8  Rand.  (Va.)  481;  Den, 
Smith,  v.  Fen,  9  N.  J.  L.  417. 

The  court  will  order  a  consolidation  of 
several  actions  of  ejectment  where  there  are 
the  same  question  and  defense  in  all  the  cases. 

Eartman  y.  Spiers,  87  N.  C.  80;  Jackson, 
Pionier,  v.  Sefiauber,  4  Cow.  78:  Burnham  v. 
Balling,  18  K.  J.  Eq.  182;  Wilson  v.  RiddU, 
48  Qa.  609;  Beach  y,  Woodyard,  5  W.  Ya.  281; 
WyattY,  Thojnpson,  10  W.  Va.  645;  Wilkin- 
son V.  Johnwn,  4  Hill,  46. 

Conveyance  by  a  husband  to  his  children  of 
all  his  property,  made  a  short  time  before  his 
death  without  a  valuable  consideration,  and 
securing  to  himself  the  use  and  control  thereof 
during  his  life,  is  fraudulent  against  his  wife 
and  will  be  set  aside  in  equity. 

Thayer  v.  Thayer,  14  Vt.  107,  89  Am.  Dec. 
211;  KiUinger  v.  Beidenhauer,  6  Serg.  A  R. 
531;  Youngs  v.  Carter,  10  Hun,  194;  Jiggitts 
V.  Jiggitts,  40  Miss.  719:  Bigelow,  Fr.  g  96; 
Brown  y.  Bronson,  85  Mich.  415;  Smith  v. 
Bines,  10  Fla.  258;  Petty  v.  Petty,  4  B.  Men. 
215,  89  Am.  Dec.  501:  Brewer  v.  Connell,  11 
Humph.  500. 

A  wife  may  maintain  an  action  to  set  aside  a 
conveyance  by  her  husband,  made  with  intend 
to  deprive  her  of  alimony  in  a  divorce  suit 
against  him,  though  the  cause  for  such  divorce 
did  not  arise  until  after  the  conveyance  was 
made. 

Gregory  y.  Filbeek,  12  Colo.  879;  Johnwn 
y.  Johnson  (Ky.)  2  S.  W.  4S7;  Banna  y.  Pal- 
mer, 6  Colo.  156,  45  Am.  Rep.  524. 
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Where  the  busbaDd  during  coverture  se- 
cretly makes  a  convcyaDce  of  all  bis  property, 
•ud  keeps  the  knowledge  thereof  from  his  wife, 
and  thereafter  retains  the  control  and  manage- 
ment of  bis  property,  such  instrument  shot^d 
be  treated  and  considered  as  a  will,  for  it  is  tes- 
tamentary in  its  nature,  and  not  as  a  deed:  and 
considering  it  as  such,  inasmuch  as  it  deprives 
his  wife  of  more  than  one  half  of  the  property, 
it  should  beheld  to  be  yoid  as  to  her. 

Lines  ▼.  Lines,  142  Pa.  149;  Swaine  v.  Perifu, 
5  Johns.  Ch.  482,  9  Am.  Dec.  818;  Gilson  y. 
Htiiehinson.l^OM&ss.  27;  Cransony,  Oranwn,  4 
Mich.  280,  66  Am.  Dec.  534;  Janes  y.  Jonea, 
64  Wis.  801;  Tucker  v.  Tucker,  82  Mo.  464; 
Smith  y.  Smitfi,  12  Oal.  216,  78  Am.  Dec.  583. 

The  same  rule  applies  to  personalty  which  is 

fiyen  with  the  intent  of  depriving  a  widow  of 
er  distributiye  share.    It  will  be  set  aside  as 
a  fraud  upon  her. 
Manikeey.  Beard,  b5  Ey.  20. 


Cb.  J.,  deliyered  the  opinion  of  the 
court: 

The  record  In  this  case  discloses  that  the 
real  estate  deeded  to  his  children,  the  issue 
by  a  former  wife,  was  all  the  real  estate 
owned  by  Horace  G.  Smith,  Sr.  ;  that,  aside 
from  this,  he  bad  no  other  property  or  choses 
in  action,  except  a  few  hundred  dollars  in 
cash,  deposited  to  bis  credit  in  a  bank ;  and 
that  a  few  hours  before  his  death  he  executed 
a  check  for  Uiis  to  one  of  his  sons.  As  a  re- 
sult of  these  transactions,  he  left  bis  widow 
absolutely  penniless  at  bis  death.  She  was 
then  old  and  infirm,  and  has  since  been  de- 
pendent upon  the  charity  of  friends  for  her 
support.  Appellants  contend  that  under 
the  statutes  oi  this  state  the  obligation  of 
the  husband  to  proyide  for  his  wife  upon 
bis  decease  is  simply  a  moral  obligation, 
«nd  one  that  cannot  be  enforced  by  the  courts. 
Wherever  the  common  law  has  prevailed,  it 
has  from  the  earliest  times  required  the  hus- 
band to  support  the  wife  so  long  as  the  mar- 
riage relation  existed  between  them,  and  she 
remained  true  to  her  marital  vows.  More- 
over, it  imposes  the  duty  upon  the  husband 
having  property  to  provide  for  the  support 
and  comfort  of  bis  widow  after  bis  demise. 
The  obligation  in  this  latter  respect  is  to  a 
large  extent  mutual,  and  the  books  are  full 
of  authorities  to  the  effect  that,  where  either 
husband  or  wife  attempts  secretly  to  convey 
property  on  the  eve  of  marriage,  such  con- 
veyances would  be  set  aside  for  the  benefit 
of  the  defrauded  party.  So,  also,  where  the 
husband  has  attempted  to  convey  real  estate 
in  fraud  of  his  wife's  riirht  of  dower,  the 
courts  have  never  been  called  upon  in  vain 
to  protect  such  rights.  Although  in  this 
state  dower  and  the  tenancy  by  curtesy  are 
abolished,  the  statute  provides  that  whenever 
either  party  shall  die  intestate,  possessed  of 
real  estate,  if  such  intestate  leave  a  husband 
or  wife  and  children,  one  half  of  such  estate 
shall  descend  to  such  surviving  husband  or 
wife.  Mills'  Anno.  Stat.  ^  1524.  It  is  also 
provided  that,  if  any  decedent  leaves  a  widow, 
residinff  in  this  state,  she  shall  be  entitled 
to  certain  personal  property,  particularly  de- 
scribini;  the  same,  and  that  she  may  have  the 
same  set  apart  for  her,  not  subject  to  the  pay- 
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ment  of  bis  debts.    Id.  g  1584.    It  is  further 

Erovided  that,  when  an  inventory  shall  have 
een  made  of  such  personal  estate,  the  widow 
may  relinquish  her  rights  to  all  property 
allowed  to  ber,  and  that  in  lieu  thereof  she 
may  claim  the  value  of  such  property  in 
money  or  other  personal  property,  at  her 
election.  Id.  §  1535.  It  is  also  provided : 
**In  case  any  married  man  shall  hereafter 
deprive  his  wife  of  over  one  half  his  prop- 
erty, by  will,  it  shall  be  optional  with' such 
married  woman,  after  the  death  of  her  hus- 
band, to  accept  the  condition  of  such  will, 
or  one  half  of  his  whole  estate,  both  real  and 
personal."  Id.  g  3011.  It  is  the  obvious 
intent  and  purpose  of  the  foregoing  acts  to 
provide  the  widow  with  the  necessary  means 
for  her  support  in  case  of  the  death  of  the 
husband,  whenever  his  property  is  sufficient 
for  that  purpose.  Under  these  statutes,  ap- 
pellee contends  that  where  the  husband,  dur- 
ing coverture,  secretly  makes  conveyance  of 
all  his  property,  and  keeps  the  knowledge 
thereof  from  his  wife,  thereafter  retaining 
control  and  management  of  the  same,  such 
conveyance  should  be  treated  and  considered 
as  testamentary  in  character,  and  not  as  a 
deed  ;  and,  in  so  far  as  the  wife  is  deprived 
thereby  of  more  than  one  half  the  real  prop- 
erty, it  should  be  held  ^oid  as  to  her.  To 
this  proposition  the  zeal  and  ability  of  coun- 
sel have  been  largely  directed,  and  our  at- 
tention has  been  called  to  numerous  authori- 
ties upon  either  side  of  the  controversy,  some 
of  them  directly  in  point,  and  others  bear- 
ing more  or  less  upon  the  question  presented. 
Our  examination  of  the  cases  cited,  however, 
does  not  disclose  one  showinff  a  parallel  to 
the  beartlessness  and  inhumanity  manifested 
by  the  deceased.  In  many  of  the  cases  the 
husband  has  attempted  to  convey  his  personal 
property  by  a  gift,  to  the  exclusion  of  his 
widow,  leaving  for  her  reliance  such  interest 
as  she  might  be  entitled  to  in  his  real  estate 
under  the  law.  In  other  instances  the  hus- 
band has  attempted  to  convey  his  real  estate, 
leaving  bis  personal  property  to  be  shared 
by  bis  widow  and  other  heirs ;  but  this  de- 
cedent has  attempted  to  strip  his  widow,  at 
his  death,  of  all  his  property,  both  real  and 
personal.  As  to  whether  such  a  transaction 
should  be  upheld,  the  authorities  are  not  uni- 
form, and  to  reconcile  them  would  be  impos- 
sible. In  Stewart  v.  Stewart,  6  Conn.  316, 
the  husband  executed  a  deed  conveying  all 
bis  real  estate  to  his  children,  placing  the 
conveyance  in  the  hands  of  a  third  person,  to 
be  delivered  to  them  upon  his  death,  on  the 
happening  of  which  event,  two  years  after 
the  execution  of  the  deed,  it  was  delivered 
pursuant  to  the  trust,  and  the  court  held  thai 
the  Instrument  was  strictly  a  deed,  and  not 
a  testamentary  disposition;  second,  that  ii 
was  not  fraudulent  in  relation  to  the  widow's 
right  of  dower.  The  case  is  the  strongest  we 
have  found  in  favor  of  appellants'  position. 
The  action  was,  however,  at  law,  and  not  iu 
equity,  and  the  court  in  the  course  of  the 
opinion  mentions  the  fact  that  that  may  be  a 
fraud  in  equity  which  is  not  at  law.  The 
case  of  SmaU  v.  SmaU,  56  Kan.  1,  80  L.  R. 
A.  248,  is  strongly  relied  upon  by  appel- 
lants.   It  is  held  in  that  case  that,  subject  to 
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certain  HmiUtions,  and  against  any  claim  of 
the  widow  made  after  death,  a  married  man 
in  Illinois  or  Kansas  may,  durinfi:  coverture, 
give  away  to  his  children  the  bulk  of  his 
property,  although  the  well-known  effect  of 
the  gift  will  be  to  deprive  the  widow  of  a 
fair  share  of  the  property,  which  would  oth- 
erwise have  fallen  to  her.  In  the  course  of 
the  opinion  the  Kansas  court  quotes  with  ap- 
proval  the  following  language  from  the  case 
of  WiUiamsr.  WiUhiM,  40  Fed.  Rep.  521: 
"The  main  question  in  ita  broadest  sense,  is 
simply  this :  Can  a  married  man  give  away 
his  property,  darinff  coverture,  for  the  pur- 
pose of  preventing  his  wife  from  acquiring 
an  interest  therein  after  his  death?  Tne  law 
seems  to  be  that  if  such  gift  is  bona  fide,  and 
accompanied  by  delivery,  the  widow  cannot 
reach  the  property  after  the  donor's  death. 
.     .  Neither  the  wife  nor  children  have 

any  tangible  interest  in  the  property  of  the 
huabaud'or  father  during  his  lifetime,  except 
so  far  as  he  is  liable  for  their  support,  and 
hence  he  can  sell  it  or  give  it  away  without 
let  or  hindrance  from  them.  Of  course,  the 
sale  or  gift  must  be  absolute  and  bona  fide, 
and  not  colorable  only.  And  if  the  sale  or 
gift  would  bind  the  grantor  it  would  bind 
his  heirs."  The  writer  of  the  foregoing  seems 
to  have  understood  that  a  colorable  sale  could 
he  sec  aside.  Set  aside  by  whom?  If  made 
for  the  purpose  of  defrauding  an  heir,  it 
€:ould  onlv  be  set  aside  at  the  suit  of  the  party 
defraudea,  while  the  grantor,  being  a  party 
to  the  fraud  would  be  refused  relief  bv  the 
Gonrts ;  hence  it  does  not  necessarily  follow, 
as  stateii  by  him,  that  all  sales  or  gifts  which 
are  binding  upon  the  grantor  are  likewise 
binding  upon  his  heirs. 

As  our  statutes  are  borrowed  from  Illinois, 
decisions  in  that  state  are  entitled  to  creat 
weight.  The  case  of  Padfield  ▼.  Padfielawss 
before  the  supreme  court  of  Illinois  three 
times.  68111.  210,  72111. 822,  78111. 16.  The 
conclusion  of  the  court  is,  we  think,  fairly  ex- 
pressed in  the  following  from  Kerr  on  fraud 
and  Mistake,  which  is  quoted  with  approval 
in  the  last  opinion  :  **  There  can  be  no  doubt 
of  the  power  of  a  husband  to  dispose  abso- 
lutely of  his  property  during  his  life  inde- 
pendently of  the  concurrence,  and  exonerated 
from  an^  claim  of  his  wife,  provided  the 
transaction  is  not  merely  colorable  and  be 
unattended  with  circumstances  indicative  of 
fraud  upon  the  rights  of  the  wife.  If  the 
disposition  by  the  husband  be  bona  fide,  and 
no  right  is  reserved  to  him,  though  made 
to  defeat  the  right  of  the  wife,  it  will  be 
good  against  her.**  Kerr,  Fraud  &  Mistake, 
p.  220.  Accepting  this  as  a  correct  statement 
of  the  law,  we  think  the  case  made  by  the 
pleadings  and  proofs  before  us  brings  the 
present  case  within  the  exception ;  for  here, 
as  we  have  shown,  the  transaction  was  merely 
colorable,  and  made  under  circumstances 
strongly  indicative  of  fraud  upon  the  rights 
of  the  wife.  The  proof  shows  that  these  three 
several  deeds  were  held  from  record  for  the 
period  of  four  vears  after  their  execution.  If 
one  of  these  deeds  had  been  withheld  from 
record  for  that  length  of  time,  this  would  be 
a  suspicious  circumstance,  while  the  fact  that 
all  were  thus  withheld  leads  very  strongly 
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to  the  conclusion  that  they  were  so  withheld 
as  a  result  of  an  understanding  between  the 
grantor  and  the  three  grantees,  and  that  these 
grantees  were  guilty  of  collusion  in  the  mat- 
ter for  the  purpose  of  preventing  informatiqp 
of  the  transfer  from  reaching  the  wife  of  the 
grantor,  and  to  permit  the  grantor  in  the 
meantime  to  continue  to  exercise  exclusive 
dominion  and  control  over  the  property.  In 
the  case  of  Taungi  v.  Garter,  10  llun.  194, 
the  facts  were  that  Daniel  Youngs,. a  widow- 
er, was  engaged  to  be  married  to  the  plaintiff 
in  August,  but  in  consequence  of  his  sickness 
the  marriage  was  put  off  until  September. 
In  the  interim  he,  without  the  knowledge  of 
the  plaintiff,  conveyed  nearly  the  whole  of 
his  real  estate  to  two  daughters  by  a  former 
marrisge.  and  took  back  from  them  a  lease 
for  his  life.  The  plaintiff  did  not  learn  of 
this  conveyance  uivtil  after  marriage,  and 
then  immediately  brought  suit  to  have  the 
same  set  aside.  The  court  held  that  the  con- 
veyance was  a  fraud  upon  the  inchoate  right 
of  the  wife  to  dower,  and  adjudged  her  en- 
titled to  dower  in  the  land  so  conveyed.  la 
the  course  of  the  opinion,  which  is  an  instruc- 
tive one,  the  court  advances  the  following 
argument:  *'When  the  conveyance  in  con- 
troversy was  executed,  the  relation  of  the 
Srantor  to  the  plaintiff  was  of  a  strictly  oon- 
dential  nature,  and  a  natural  expectation 
inspired  as  well  as  implied  by  it  was,  that 
upon  its  consummation,  she  should  succeed 
to  all  the  legal  rights  of  a  wife  in  the  prop- 
erty owned  by  him.  She  acquired  by  means 
of  it  an  equitable  claim  upon  him  to  that  ex- 
tent. But,  at  the  same  time,  it  was  not  so  en- 
tirely controlling  as  to  prevent  him  from 
discharging  such  other  equitable  obligations 
as  he  nnght  have  oreviously  incurred  to  his 
children.  It  simply  restrained  him  from  dis- 
posing of  his  property,  fraudulently,  for  the 
purpose  of  preventing  it  from  becoming  sub- 
servient to  the  rights  which  the  laws  of  the 
state  secured  to  a  wife."  This  principle  is 
announced  and  carried  to  its  logical  result  in 
the  case  of  Manikee  t.  Beard,  85  Ky.  20, 
where  the  husband,  in  contemplation  of  death, 
gave  to  his  children  the  whole  of  his  personal 
estate,  with  the  fraudulent  intent  to  deprive 
his  wife  of  the  interest  therein  to  which  she 
would  be  entitled  as  his  widow ;  and  the 
court  did  not  hesitate  to  set  aside  the  gift  at 
the  suit  of  the  widow.  This  case  is  a  much 
stronger  one  in  favor  of  the  widow  than  that 
case,  for  the  reason  that  there  the  gift  was  of 
personal  property  onlv,  over  which  the  owner 
has,  by  the  commercial  law,  greater  freedom 
than  over  his  real  estate ;  and  her  dower  in- 
terest remained  in  the  lands  left  by  the  hus- 
band at  his  demise,  and  this  dower  interest 
was  sufficient  to  support  her.  Here,  by  the 
fraudulent  conduct  of  the  husband,  the  wife 
was  stripped  of  all  her  rights  as  heir  to  his 
personal  estate  and  to  his  real  estate  as  well. 
It  is  not  necessary  in  this  case,  and  it  is  not 
our  intention,  to  sav  anything  that  will  pre- 
vent the  husband,  during  his  lifetime,  from 
selling  his  personal  property  or  transferring 
his  real  estate  for  such  consideration  as  he 
may  be  willing  to  accept,  or  without  con- 
sideration, provided  always  that  the  transac- 
tion shall  be  absolute  and  bona  tide,  and  not 
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colorable  onl  j ;  but  what  we  do  say  is,  where, 
as  here,  the  complaint  charges,  and  the  eri- 
deuoe  diows,  that  the  traosaiotion  complained 
of  is  colorable  merely,  and  resorted  to  by  the 
husband  for  the  purpose  of  defeating  his 
Wife*s  rights  as  his  heir,  he  hoping  thereby 
to  obtain^the  full  benefit  of  the  propertjr  to 
the  last  hour  of  his  life,  and  at  the  same  time 
to  be  able  to  depriye  her  of  all  interest  therein 
,as  his  heir,  is  as  much  of  a  fraud  on  the  part 
|Of  the  husband  as  it  is  for  a  debtor  having 
[in  contemplation  the  incurring  of  an  indebt- 
edness to  put  his  property  beyond  his  control, 
and  the  courts  have  universally  declared  the 
latter  to  be  in  violation  of  the  statute  of 
frauds.  The  same  principle  should  govern 
in  this -case.  The  transaction  is  shown  to 
have  had  its  inception  in  a  desire  on  the  part 
of  both  the  grantor  and  grantees  to  deprive 
the  wife  and  stepmother  of  the  benefits  con- 
ferred upon  her  as  an  heir  of  her  husband 
under  our  statutes,  and  the  action  of  the  dis- 
trict court  in  characterizing  the  transaction 
a  fraud  upon  the  rights  of  the  wife  as  an  heir 
is  founded  upon  the  plainest  principles  of 
Justice  and  equity,  and  must  be  sustained. 

We  have  thus  far  considered  the  cause  as 
made  by  the  pleadings  and  evidence.  We  are 
satisfied,  however,  that  a  great  injustioe  was 
done  the  defendants  by  the  order  of  consoli- 
dation, made  by  the  district  court,  as  thereby 
they  were  prevented  from  fully  presenting 
their  defenses.  The  cases  were  consolidated 
upon  the  motion  of  the  plaintiff  and  against 
the  objection  of  the  defendants  and  each  of 
them,  and  by  reason  of  such  consolidation 
each  defendant  was  deprived  of  the  evidence 
of  the  defendants  in  the  other  suits ;  %.  e.  of 
the  evidence  of  his  codefendants  after  the 
consolidation.  The  ruling  excluding  these 
witnesses  is  based  upon  g  4816,  Mills'  Anno. 
Btat. ,  which  provides,  among  other  things, 
"that  no  party  to  any  civil  action,  suit,  or 
proceeding,  or  person  directly  interested  in 
the  event  thereof,  shall  be  allowed  to  testify 
therein,  of  his  own  motion,  or  in  his  own 
behalf,  .  .  .  when  any  adverse  party 
sues  or  defends  as  the  trustee  or  conservator 
of  an  idiot,  ...  of  any  deceased  per- 
son, **  etc.  The  argument  of  appellee  in  sup- 
port of  the  ruling  of  the  court  below  proceeds 
upon  the  basis  that,  after  the  consolidation, 
there  was  but  one  suit,  to  which  all  the  de- 
fendants were  parties.  If  the  suits  were  prop- 
erly consolidated,  the  exclusion  of  the  wit- 
nesses must  be  upheld,  but  if  the  order  of 
consolidation  was  not  proper,  the  subsequent 
exclusion  of  the  witnesses  was  also  erroneous. 
The  Civil  Code  provides  at  §  20 that,  ''when- 
ever two  or  more  actions  are  pending  at  one 
time  between  the  same  parties,  and  in  the 
same  court,  upon  causes  of  action  which 
might  have  been  Joined,  the  court  may  order 
the  actions  to  be  consolidated  into  one. "    At 
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least  one  of  the  essential  conditions  to  con- 
solidation under  this  provision  was  lacking 
in  these  suits,  namely,  they  were  not  between 
the  same  parties.  It  is  urged,  however,  by 
appellees,  that  courts  have  uie  inherent  right, 
independent  of  statute,  to  consolidate  suits 
at  law  and  actions  in  equity,  where  the  in- 
terest of  the  parties  and  the  public  may  be 
subserved  by  such  consolidation.  An  exam- 
ination of  the  authorities  leads  to  the  con- 
clusion that,  in  the  absence  of  legislation, 
the  power  of  consolidation  of  actions  has  been 
exercised  with  the  greatest  freedom  accord- 
ing to.  the  will  of  the  particular  Judge  before 
whom  the  actions  may  have  been  pending, 
without  any  definite  rule  having  been  estaS- 
lished  for  the  guidance  of  the  courts  with 
reference  thereto.  The  provisions  of  our  Code 
with  reference  to  consolidation  are  similar  to 
those  to  be  found  in  many  of  the  other  code 
states.  See  4  Enc.  PL  &  Pr.  p.  676.  No 
case  has  been  cited,  and  we  know  of  none, 
where  a  consolidation  has  been  permitted 
under  such  a  statute,  unless  all  the  prescribed 
conditions  existed ;  and  in  a  number  of  states 
the  code  provision  has  been  referred  to  as  con- 
trolling. In  the  case  of  Mayor  v.  Oaffln,  90 
N.  Y.  812,  the  court  says:  "The  order  of 
consolidation  must  be  reversed  because  the 
special  term  had  no  power  to  make  it.  The 
authority  to  consolidate  actions  is  given  by 
§  817  of  the  Code,  and  permits  it  onTv  where 
both  actions  are  pending  between  the  same 
plaintiff  and  the  same  defendants  for  causes 
of  action  which  might  have  been  joined." 
See  also  Kipp  v.  DelamcUer,  58  How.  Pr.  183 ; 
BUaeh  V.  Chicago  dt  N,  W.  K  Co.  44  Wis. 
698.  For  error  in  ordering  the  consol  idation. 
and  in  depriving  each  of  the  defendants  of  the 
evidence  of  the  qthers,  the  Judgment  must  be 
reversed,  and  the  cause  remanded. 
Judgment  reverded, 

Campbell,  J.,  concurring  specially: 
Upon  the  ground  that  the  order  of  consoli- 
dation was  erroneous,  I  concur  in  the  Judg- 
ment of  reversal.  From  that  portion  of  the 
opinion  in  which  the  Chief  Justice  holds  the 
conveyance  by  the  husband  to  be  a  fraud  upon 
the  property 'rights  of  the  wife,  I  dissent. 
While  joining  with  mv  associates  in  char- 
acterizing the  husband's  conduct,  from  a 
moral  standpoint,  as  most  reprehensible,  I 
am  not,  as  at  present  advised,  prepared  to  say 
that  the  law  of  this  state  does  not  permit  him 
to  do  what  th9  evidence  in  the  case  shows 
that  he  has  done.  My  reading  of  the  author- 
ities is  that  the  rule  announced  in  the  major- 
ity opinion  should  prevail  where  tenancy  by 
the  curtesy  and  dower  exist;  but  the  appli- 
cation of  the  principle  to  the  case  at  bar, 
where,  as  in  our  state,  dower  and  tenancy  by 
the  curtesy  have  been  atx>liahed,  does  not 
seem  to  me  to  be  warranted. 


Hahha  t.  Youno. 
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1.  Tba  qwaHflotioM  of  ▼oters  »t  am- 
Bieiiial  eleetioiifl  may  be  prescribed  bj  the 
leirtautnra  as  by  requlrtnir  them  to  betaxpayen. 
In  the  ataenoe  of  any  oonstltutlODal  proFiaion  to 
theoontrary. 

:M.  Theriirbt  to  TOto  ''»!  aU  eloetioiM,** 

given  by  Oonst.  art.  1,  9 1,  to  every  male  citlsen 
of  full  age  *^irbo  has  been  a  resident  of  tbe  state 
for  one  year  and  of  the  legislative  district  of  Bal- 
timore dtj  or  of  tbe  county  in  which  be  may 
oifer  to  vote  for  six  months,**  does  not  extend  to 
munioipal  elecUona  outside  of  the  city  of  Balti- 
more. 

(October  £8,  1898.) 

APPEAL  by  defeDdant  from  an  order  of  the 
Circuit  Court  for  Harford  County  grant- 
iDg  a  writ  of  mandamus  to  compel  defendant 
to  turn  over  the  property  in  bis  possession  as 
treasurer  of  the  town  of  Bel  Air  to  a  person 
who  was  alleged  to  have  been  elected  as  his 
•^accessor  in  office.    Bever$ed. 

The  facts  are  stated  in  tbe  opinion. 

Mesnrs.  Thomas  H.  Robinsoii«  Gilbert 
'8.  Hawkinfl*  and  H«  J.  Jewettt  Jr.,  for 
appellant: 

Municipal  corporations  are  institutions  de- 
•ilgned  for  the  lo^  government  of  towns  and 
cities;  or,  mere  accurately,  towns  and  cities, 
with  their  inhabitants,  are,  for  purposes  of  sub- 
-oidinate  local  administration,  invested  with  a 
corporate  character. 

Dill.  Mud.  Corp.  4th  ed.  g  12. 

Charters  can  be  changed  at  pleasure  when 
-the  constitutional  rights  of  creditors  are  not  in- 
-vaded. 

Dill.  Mun.  Corp.  4th  ed.  §  68;  ExparU 
Harrington  v.  Rochester,  10  Wend.  647;  pBopie 
T.  Morris,  18  Wend.  325;  State  v,  Baltimore  db 
0.  a.  Co.  12  Qill  &  J.  899,  88  Am.  Dec.  819; 
Cooley,  Const.  Lim.  8d  ed.  192;  Baltimore  v. 
J3ta(e,  Board  ofFotice,  15  Md.  881,  74  Am.  Dec. 
572:  Qroff  v.  Frederick  Oily,  44  Md.  78. 

Tbe  power  of  local  government  is  tbe  in- 
stinctive purpose  and  the  distinguishing  feature 
•<i  a  municipal  corporation  proper. 

Dill.  Mud.  Corp.  4th  ed.  ^  20. 

Tbe  controlling  voice  ought  to  be  with  those 
who  have  to  bear  the  burden. 

Dill.  Mun.  Corp.  4th  ed.  %  17. 

The  mayor  of  a  city  is  not  an  officer  under 
the  state  within  the  meaning  of  a  constitutional 
provision  giving  tbe  supreme  court  jurisdiction 
only  when  title  to  an  office  under  the  state  is 
in  contest. 

Britton  v.  Std>er,  62  Mo.  870. 

The  right  of  suffrage  is  not  regarded  as  one 
of  tbe  inalienable  rights  enumerated  in  tbe 
Declaration  of  American  Independence  and  in 
the  bills  of  rights  of  the  states. 

1  Story,  Const.  580;  1  Bl.  Com.  171;  Buher 
T.  Reily,  53  Pa.  115;  Paine,  Elections,  2. 


Citizenship  and  tbe  right  of  suflFrage  are  not 
inseparable;  the  latter  is  not  a  uniTersal,  in- 
alienable right,  but  is  altogether  conventionaL 

Anderion  v.  Baker,  28  Md.  581. 

The  elective  franchise  is  conferred  on  th« 
citizen  by  the .  sovereign  power  of  the  state  U> 
subserve  a  public  general  purpose. 

Anderson  v.  BaSer,  28  Md.  684. 

A  franchise  not  having  for  its  purpose  the 

Sublic  general  interest  is  not  created  or  affected 
y  art.  1  of  the  Constitution. 

If  special  or  extra  municipal  powers  be 
granted  not  affecting  civil,  political,  or  other 
rigbts  which  concern  all  but  wbich  involve  di- 
rectly the  expenditure  and  payment  of 'money, 
it  is  but  Just  tbat  the  project  should  be  re- 
quired to  have  the  support  of  a  majority  in 
value  of  those  who  must  pay  the  expense. 

Dill.  Mun.  Corp.  4th  ed.  ^  15. 

In  some  of  the  states  it  is  provided  by  con- 
stitutional provision  that  to  entitle  a  man  to 
vote  he  must  as  a  prerequisite  have  paid  within 
two  years  next  preceding  the  time  of  tbe  elec- 
tion at  which  he  claims  a  right  to  vote  a  state 
or  county  tax. 

McCrary,  Elections,  §  74. 

Any  office  established  by  statute  may  be 
abolished  by  statute. 

Ikivis  V.  State,  7  Md.  161.  61  Am.  Dec.  881; 
Standtfard  v.  WingaU,  2  Duv.  440. 

If  the  legislature  can  say  who  shall  be 
elected  can  itldbt'saywhoiBhall  elect? 

State,  Hardmek,  v.  Swearingen^  12  Oa.  23; 
Stewart  v.  Foster,  2  Binn.  110. 

Ko  municipal  elections  except  those  held  in 
the  city  of  Baltimore  are  within  the  terms  or 
meaning  of  the  Constitution. 

Smith  V.  Stephan,  66  Md.  888. 

''Voters  of  tbe  county,"  a  phrase  used  in  the 
Constitution  of  Wisconsin,  is  interpreted  to 
mean  "those  who  have  a  right  to  vote  at  the 
elections  held  for  the  purpose  of  choosing  state 
officers." 

State  V.  WiUiams,  6  Wis.  808;  StaU,  Oothren, 
T.  Lean,  9  Wis.  288. 

Tbe  clausrs  of  art.  95,  La.  Const ,  which  re- 
stricted eligibility  to  parish  offices  to  persons 
who  have  the  right  to  vote  in  the  parish,  con- 
templated state  offices. 

State  V.  Blanchard,  6  La.  Ann.  515. 

The  Wisconsin  Constitution  undertook  to 
designate  who  should  vote  at  municipal  elec- 
tions, and  declared  that  "the  electors  of  such 
cities,  towns,  or  villages"  should  be  entitled. 

It  was  held  in  StaU,  Chmish,  v.  Tuttle,  58 
Wis.  45,  that  the  words  "electors  of  such 
cities"  meant  residents  therein  who  were  elec- 
tors. 

I^ong  prior  to  and  ever  since  tbe  adoption  of 
the  Constitution  it  has  been  the  legislative  rule, 
rather  than  |be  ,ex9eption,  to  fix  in  tbe  charters 
of  towns  and'  dtie^  a  qualification  for  electors 
different  from  that  prescribed  in  tbe  Constitu- 
tion for  county  and  district  electors. 

Buekner  v.  Gordon,  83  Ky.  665. 

Tbe  presumption  must  always  be  in  favor  of 
the  validity  of  laws  if  the  contrary  is  not  clearly 


Note.— As  to  leffislBtlve  power  over  municipal 

"«iectiuna,  aee  State.  Lamar,  v.  DiUon  (Fla.)  f&  L.  K. 

Jl  124;  also  (as  to  power  to  five  womeD  tbe  nffbt  to 

^L.K.  A. 


vote  In  city  elections)  Coffin  v.  Thompson  (Micfa.> 
21  L.  R.  A.  6S3.  and  note. 
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demonstrated;  It  must  be  a  clear  and  uDeqai vo- 
cal breach  of  the  ConstitutioD— not  a  doubtful 
and  argumentatiye  implication. 

Baltimore  v.  8iaU^  Board  of  Police,  16  Md. 
476, 74  Am.  Dec.  672;  Anderson  ▼.  Baker,  23 
Md.  628;  State  ▼.  Baltimore  dt  0.  R.  Co.  12 
Gill  &  J.  438,  88  Am.  Dec.  819;  Dorchester 
County  ComrB.  v.  MeekinB,  60  Md.  89;  Oroffv. 
Fredeiiek  City,  44  Md.  78;  FeU  v.  State,  42 
Md.  71,  20  Am.  Bep.  83. 

Constitutions  are  not  to  be  construed  accord- 
ing to  words  used  in  a  particular  clause,  but 
the  whole  must  be  considered. 

Manly  v.  State,  7  Md.  186;  Anderson  ▼. 
Baker,  28  Md.  681. 

Mr.  Georgia  L.  Van  Bibber,  for  appellee : 

The  •Constitution  having  prescribed  the 
qualificatioDS  of  electors,  these  qualificatioDS 
cannot  be  changed  or  added  to  by  the  legisla- 
ture. 

Dill.  Mun.   Corp.    8d   ed.  §  195;   Cooley 
Const.  Lim.   6th  ed.  763;  People  t.  Canaday, 
78  19.  C.   198,  21  Am.  Bep.  466;  St  Joseph  dk 
D,  0.  R.  Oo,  y,  Buchanan  County  Ct.  89  Mo. 
486. 

Municipal  corporations  are  parts  of  the  state 
government  exercising  delegated  political 
powers  for  public  purposes. 

Bepents  of  University  v,  Williams,  9  Gill  & 
J.  897,  81  Am.  Dec.  72;  Siaie  v.  Baltimore  db 
0.  B,  Co,  supra;  Baltimore  v.  Boot,  Armstrong, 
8  Md.  102,  68  Am.  Dec.  602:  Frederick  v. 
Qroshon,  80  Md.  444,  96  Am.  Dec.  591;  St. 
Mary's  Industrial  Schools,  Broun,  45 Md.  481; 
Pumphrey  y.  Baltimore,  47  Md.  147,  28  Am. 
Rep.  446:  Daly  ▼.  Morgan,  69  Md.  468,  1  L. 
R.  A.  767;  Baltimore  dbE.S.R,  Co.  v.  SpHng, 
80  Md.  637,  27  L.  R.  A.  72;  Baltimore  v. 
KeeUy  Institute,  81  Md.  116,  27  L.  R.  A.  646; 
Bevell  ▼.  Annapolis,  Id.  9. 

Municipal  corporations  have  no  powers  ex- 
cept such  as  are  delegated  to  them  by  the  legis- 
lature, and  the  legislature  cannot  delegate  a 
power  prohibited  bv  the  Consitution. 

Baltimore  db  E,  6.  B.  Co,  v.  Spring,  supra, 

RobertSt  J.,  delivered  the  opinion  of  the 
court: 

The  sole  object  of  this  appeal  is  to  test  the 
▼aliditv  of  the  80th  section  of  the  act  of  the 
general  assembly  of  Maryland,  passed  at  Janu- 
ary session,  1896,  chap.  359,  entitled.  "An  Act 
to  Repeal  Section  28  of  Article  18  of  the  Code 
of  Public  Local  Laws,  Entitled  Harford 
County,  Sub-title  Bel  Air,  as  Repealed  and  Re- 
enacted  by  the  Acts  of  1890,  chap.  154,  and  also 
to  Repeal  Section  80  of  Article  18  of  the  Code 
of  Public  Local  Laws,  Entitled  Harford 
County,  Sub-title  Bel  Air.  and  to  Re-enact  the 
Same  with  Amendments." 

The  facts  proper  to  be  stated  are  that  an 
election  for  fiye  town  commissioners  was  held 
in  the  town  of  Bel  Air  on  the  1st  Monday  of 
May,  1896,  and  was  conducted  in  accordance 
with  the  proyisions  of  its  charter  as  amended 
by  the  act  of  1896,  except  that  the  judges  of 
ejection  as  required  by  §  30  of  said  act  did  not, 
as  a  condition  precedent,  require  of  each  per- 
son offering  *to  yote  at  such  election  to  show 
that  he  was  assessed  with  $100  worth  of  real 
or  personal  property  on  the  tax  book  of  said 
town  before  be  was  entitled  to  yote.  The  said 
Judges  of  election  ignored  this  proyision  of  the 
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act  of  1896  and  allowed  all  male  citizens  resid- 
ing within  the  corporate  limits  of  Bel  Air,al>ov^ 
the  age  of  twenty-one  years,  to  vote,  not  with- 
standing the  right  of  a  number  of  said  citizens^ 
to  yote  was  challenged,  upon  the  ground  that 
they  were  not   assessed    with    the   requisite 
amount  of  property.     The  election  was  accord- 
ingly conducted  as  if  the  act  of  1896  had  not- 
been  passed  or  was  yoid  of  legal  effect.    Th» 
result  of  the  election  was  that  the  fiye  persona- 
receiving  the  highest  number  of  votes  acted  aa- 
if  they  had  been  duly  elected;  having  qualified 
and  organized,  ihcy  proceeded  to  elect  Jamea 
C.  Young,  the  peritioner  in  this  case,  treasurer 
of  the  town  of  Bel  Air  for  the  ensuing  year. 

The    petitioner   and  appellee  here,  haying 
qualified,  demanded  of  the  appf^Uant.  who  had 
on  the  1st  Monday  of  May,  1895,  been  elected 
treasurer  of  Bel  Air,the  possession  of  the  hooka, 
papers  and  other  property  of  the  town  then  in 
his  possession.  This  the  appellant  refused  to  do, 
and  the  appellee  accordingly  filed  his  petition 
in  the  court  below,  for  the  writ  of  mandamu»> 
to  compel  the  deliyery  to  him  of  said  booka, 
etc.    The  appellant  answered  said  petition,  de- 
nying the  validity  of  said  election  and  justify- 
ing his  refusal  lo  deliver  said  books,  etc.,  be- 
cause the  judges  conducting  said  election  had 
failed  and  refused  to  observe  and  give  effect  to- 
the  proyisions  of  the  act  of  1896,  which  pre- 
scribed a  property  qualification  for  said  elec- 
tors voting  at  said  election.     Whereupon  is- 
sues were  joined  and  the  case  was  heard  by  the 
court  below,  without  the  aid  of  a  jury.     The 
court  directed  the  writ  to  issue  and  from  the 
order  of  the  court  this  appeal  is  taken.    The 
question  lies  within  very  circumscribed  limits, 
but  it  is  nevertheless  a  question  which  has  not. 
heretofore  been  passed  upon  by  this  tribunal. 
Whilst  it  has  received  consideration  in  some  of 
the  courts  of  the  other  states  of  the  Union,  it. 
does  not,  however,  appear  to  have  been  deter- 
mined except  in  a  very  limited  number  of  cases. 

The  contention  here  is  that  the  30lh  section 
of  the  act  of  1896  is  directly  in  conflict  with 
the  provisions  of  art.  1,  §  I.  of  the  Constitu- 
tion of  the  state,  which  reads  as  follows:  '*A11 
elections  shall  be  by  ballot  and  eyery  male 
citizen  of  the  United  Stotes  of  the  age  of 
twenty-one  years  or  upwards,  who  has  been  a- 
resident  of.  the  state  for  one  year,  and  of  the 
legislaliye  district  of  Baltimore  city,  or  of  the 
county,  in  which  he  may  offer  to  vote,  for  six 
months  next  preceding  the  election,  shall  be 
entitled  to  yote,  in  the  ward  or  election  district 
in  which  he  resides,  at  all  elections  hereafter  to 
be  held  in  the  state." 

It  is  contended  on  the  part  of  the  appellant 
that  this  section  of  the  Constituiion  plainly 
comprehends  and  includes  within  its  express 
terms  all  elections,  whether  state.  Federal, 
county,  or  municipal.  Tet  there  is  but  one 
municipality  mentioned  in  this  section  of  the 
orffanic  law,  and,  in  fact,  Baltimore  city  is  the 
only  municipality  metitioned  eo  nomine  in  any 
part  of  the  Constitution.  This  court  in  Smith 
y.  Stephan,  66  Md.  381.  Mr.  Justice  Bryan  de- 
livering the  opinion  of  the  court,  said:  "It  ia 
sufficient  to  say  that  no  municipal  elections  ex- 
cept those  held  in  the  city  of  Baltimore  are^ 
within  the  terms  or  meaning  of  the  Constitu- 
tion." Whilst  the  Constitution,  art.  8.  §  48,. 
authorizes  and  empowers  the  general  assembly 
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to  create  corpointions  for  mtiTiicipal  purposes. 
It  Dowbere  prohibits  the  legislature  from  im* 
posiDg  upon  the  qualified  voters,  residing 
within  the  corporate  limits  of  a  town,  any  rea- 
sonable restrictions  it  may  deem  proper,  when 
^ekio^  the  exercise  of  the  right  of  elective 
franchise  In  the  selection  of  its  officers.  In 
i\\\9  respect  the  power  of  the  legislature  is  un- 
Hmifeil.  The  argument  advanced  at  the  hear- 
ing In  this  court,  to  |the  effect  that  the  act  in 
question  is  void  because  the  Constitution  has 
conferred  the  right  and  prescribed  the  qualifl- 
carions  of  all  electors  in  this  state,  the  legisla- 
ture is  without  authority  to  change  or  add  to 
tbcm  in  any  manner. 

If  the  premises  of  this  contention  were  cor> 
rectly  stated,  the  argument  and  sequence 
would  undoubtedly  be  correct.  But.  as  al- 
ready observed,  the  Constitution  (art.  3,  g  48) 
only' in  general  terms  authorizes  the  creation  of 
corJ3oratioDS  for  municipal  purposes.and  leaves 
to  the  legislature  the  enactment  of  such  de- 
tails as  it  may  deem  proper  in  the  manage- 
ment of  the  concerns  of  the  corporation  or 
which  may  be  regarded  as  benencial  in  the 
government  of  the  same.  The  Constitution  of 
(bis  state  provides  for  the  creation  of  certain 
offices,  state  and  county,  which  are  filled, 
either  by  election  or  by  appointment;  and  we 
re^rd  it  as  an  unreasonable  inference  to  sup- 
pose that  municipal  elections,  held  within  the 
state  (outside  the  corporate  limits  of  Balti- 
more city),  can  be  properly  termed  elections 
under  the  Constitution,  such  as  state  and 
county  elections;  or  that  the  framers  of  the 
Constitution  ever  contemplated  that  art.  1,  gl, 
of  that  instrument  was  intended  to  apply  to 
municipal  elections,  such  as  the  one  now  un- 
der consideration,  which  is  the  mere  creature 
of  statutory  enactment. 

In  the  creation  of  a  new  municipality,  the 
Constitution  devolves  upon  the  general  as- 
sembly the  entire  duty  of  giving  vitality  to 
and  of  organizing  and  fostering  the  l)ody  corpo- 
rate without  any  other  constitutional  regulation 
than  ihe  mandate  to  provide  for  the  system 
itself.  It  is  therefore  the  mere  creature  of 
legislative  sanction  and  the  subject  of  statu- 
tory regulation.  In  the  case  of  State,  La- 
mar, V.  Dillon,  82  Fla.  54«,  22  L.  R.  A.  124, 
it  was  held  that  the  suffrage  provision  in  the 
Constitution  of  that  state  (which  is  substan- 
tially the  same  as  art.  1,  §  1,  in  the  Constitu- 
tion of  this  state),  prescribing  the  qualifications 
of  electors  at  all  elections  under  it,  does  not 
apply  to  elections  for  municipal  officers,  but 
such  elections  are  subject  to  statutory  regula- 
tions; and  further,  that  it  is  competent  for  the 
legislature  to  prescribe  the  qualifications  of 
vo'ers  at  the  same. 

It  is  only  at  elections  which  the  Constitu- 
tion itself  requires  to  be  held,  or  which  the 
legislature  under  the  mandate  of  the  Consti- 
tution makes  provision  for,  that  persons  hav- 
ing the  qualifications  set  forth  in  said  g  1, 
art.  1,  are  by  the  Constitution  of  the  state 
to  be  qualified  electors.  Nowhere  in  the 
Constitution  are  the  governments  of  munici- 
palities in  this  state,  or  their  officials,  either 
clothed  with  power  or  designated  as  any  part 
of  our  state  government,  but  their  verv  crea- 
tion, together  with  all  the  powers  and  attri- 
butes which  attach  to  their  management,  are 

tiii.  a  A. 


lodged  by  the  Constitution  with  the  legislative 
department  of  our  state  government,  save  in 
some  respects  the  city  of  Baltimore.  Tha 
same  question  now  under  consideration  hera 
arose  in  the  case  of  MeJia/ion  v.  Savannah, 
66  Oa.  217,  43  Am.  Rep.  66.  The  suffrage 
clause  in  the  Constitution  of  the  state  of  Geor- 
gia is  almost  in  totidem  verbis  the  same  as  that 
in  the  Constitution  of  this  state.  The  statute 
sought  to  be  declared  unconstitutional  was  as- 
sailed upon  the  ground  that  it  imposed  upon 
the  electors  of  the  city  of  Savannah  the  pay- 
ment of  a  poll  tax  as  a  condition  essential  to- 
their  qualification  as  voters  at  any  municipal 
election.  The  court  held  the  statute  to  be  a. 
valid  exercise  of  legislative  power;  and  fur- 
ther held  that  "all  legislative  acts  in  violation 
of  the  CoDsiitution  are  void,  and  it  is  the  duty 
of  the  judiciary  so  to  declare.  But  in  con- 
sidering and  passing  upon  the  question  of  the 
constitutionality  of  the  law,  the  rule  is  too 
well  established  and  settled  to  be  departed 
from,  that  it  must  be  made  to  appear  that 
the  statute,  before  it  is  declared  inoperative  for 
that  cause,  must  be  'plainly  and  palpably'' 
in  violation  of  the  Constitution."  BeaU  ▼. 
Beali,  8  Ga.  210.  Tbe  solemn  act  of  the  gov- 
ernment will  not  be  set  aside  by  the  courts  ia 
a  doubtful  case. 

The  incompatibility  or  repugnancy  hetweea 
the  statute  and  the  Constitution  must  be  "clear 
and  palpable."  Parham  v.  Decatur  County 
InferiorCt.  Jnstieea,  9  Ga.  858.  We  also  refer 
to  the  cases  of  Buckn&r  v.  Gordon,  81  Ky.  666, 
and  Valverde  v.  Shaituck,  \%  CoV\l(A,  assas- 
taining  the  views  expressed  in  this  opinion » 
The  last  mentioned  case  was  a  special  pro- 
ceeding under  a  statute  of  the  state  of  Colo- 
rado praying  for  the  dissolution  of  the  town 
of  Yalverde  and  its  annexation  to  the  city  of 
Denver.  In  such  proceeding  the  county  court 
made  an  order  requiring  the  mayor  and  trus- 
tees of  tbe  town  to  call  an  election  for  the 
purpose  of  determining  the  question  of  dissolu- 
tion and  annexation;  this  order  required  the 
question  to  be  submitted  to  a  vote  of  the 
q^ualified  electors  of  said  town  at  such  elec- 
tion. Tbe  mayor  and  trustees  of  the  town 
sought  to  vacate  the  order  on  the  ground  of 
the  unconstitutionality  of  the  statute  under 
which  it  was  obtained.  The  statute  required 
that  the  question  of  dissolution  and  annexa- 
tion be  submitted  *'  to  a  vote  of  such  of  the 
qualified  electors  of  such  town  or  city  (to  be 
annexed)  as  have  in  the  year  next  preceding 
paid  a  property  tax  therein."  The  suffrage 
clause,  §  1  of  art.  7  of  the  Constitution  of  the 
state  of  Colorado,  is  substantially  the  same  (ia 
so  far  as  it  involves  the  question  under  consid- 
eration in  this  case)  as  that  of  the  Maryland 
Constitution. 

Mr.  Justice  Elliott  delivering  the  opinon  of 
the  court  observes:  **  It  is  manifest  that  some 
restriction  must  be  placed  upon  the  phrase  'all 
elections,'  as  used  in  §  1  [of  the  Conf^titution} 
else  every  person  having  the  qualifications 
therein  prescribed  might  insist  upon  voting  at 
every  election,  private  as  well  as  public,  and 
thus  interfere  with  the  affairs  of  others  in  which 
he  has  no  interest  or  concern.  In  our  opin- 
ion, the  word  *  elections/ thus  used,  does  not 
have  its  general  or  comprehensive  significa- 
tion, including  all  acts  of  voting,  choice,  or 
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«deetioB  wkboiit  limiution,  bat  Is  naed  in  a 
more  ratrictcd  political  ■aiae,--M  electionfl 
of  public  offloert. 

Witboot  extending  the  ducnasion  of  this 
•question  we  nie  denirlj  of  opinioo,.botb  apon 


and  antbority,  tbat  the  appellee's  con- 
tention la  not  aostaioed. 

For  tbe  reasons  stated,  the  order  of  the  court 
below  direrting  ihe  wrU  4f  mandamui  i0  is$u4 
igretened. 
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1.  ▲  preferenee  of  ▼etormasoTeranotlier 
peraoDS  except  women,  ffiveo  by  Stat.  1868, 1 2, 
when  tbejr  have  paned  tbe  cirll  servioe  examina- 
tion, is  sot  onconstltattonaL 

IB.'  Tbe  dlncretlan  to  appoint  ▼eteraiis  to 
cnrtnin  mfllrrai  and  employment  without  an 
examfDation.  which  is  given  by  Stat.  1808.  18,  if 
In  the  opinion  of  the  appointing  power  the  public 
serrioe  requires  this  to  be  done,  is  not  unconsti- 
tutlonaL 

^  Tbe  prowlcioii  that  cItII'  servioe  eom- 
■liMioiiem  ehall  eetabMah  mien  tosebure 
the  employment  of  veterans  in  the  labor  servioe 
of  the  commonwealth  and  its  dtjes  and  towns  in 
preference  to  all  other  persons  except  women, 
which  is  made  by  Stat.  1886,  9  A,  if  construed  to 
mean  that  only  those  found  competent  shall  be 
preferred,  is  within  the  .constitutional  power  of 
the  legtelature. 

ClOen,  Lathrop^  and  Barker^  JJ^  contra.) 
(September  SB,  1896w) 

SUBMISSION  to  the  Justices  of  tbe  Supreme 
Judicial  Court  of  questions  as  to  tbe 
Taliditj  of  a  statute  and  rules  oi  the  civil  ser- 
Tice  commissioners  relative  to  the  civil  service 
of  tbe  state. 

Tbe  following  order  was  passed  by  tbe 
oouncil  on  June  16,  1896,  and  transmitted  on 
June  20,  by  bis  Honor  tbe  acting  governor,  to 
tbe  Justices  of  tbe  supreme  Judicial  court: 

Council  Chamber,  State  House, 
Boston,  June  16.  1896. 

Wbereas  certain  amendments  to  tbe  civil 
eervioe  rules  have  been  prepared  by  tbe  civil 
service  commissioners,  pursuant  to  §  2  of  chap. 
-820  of  tbe  Acts  of  tbe  legislature  for  1S84,— to 
oarry  out  certain  provisions  of  chap.  617  of  tbe 
Acts  of  tbe  legislature  for  1896,— and  said 
Amendments  have  been  submitted  to  tbe 
governor  and  council  for  approval; 

And  wbereas  such  amendments  involve  tbe 
ouestion  of  tbe  constitutionality  and  validity  of 
the  provisions  of  §§  2,  8,  and  6  of  said  chap. 

Non.— Vor  other  casea  aa  to  civil  service  lawa, 
eee  Bogers  v.  Buffalo  (N.  Y.)  9  L.  R.  A.  679;  Com., 
Hensel,  v.  Filler  (Pa.)  15  L.  R.  A.  206;  Newoomb  v. 
Indianapolis  (Tnd.)  28  L.  B.  A.  738:  People.  Mc- 
Oelland,  ▼.  Roberts  (N.  T.)  81  L.  R.  A  899;  and 
Brown  v«  Bussell  (Mass.)  8B  L.  R.  A  268.  I 
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517  of  tbe  Acts  of  1896,*  and  tbe  preference 
in  appointment  and  employment  in  tbe  public 
servioe  thereby  provided  for  persons  who 
served  in  tbe  army  or  navy  of  tbe  United 
States  in  tbe  time  of  the  war  of  tbe  Rebellion, 
and  were  honorably  discharged  therefrom, 
and  alao  citizens  of  Massachusetts  who  have 
distinguished  themselves  by  gallant  and  heroic 
conduct  while  serving  in  the  army  or  navy  of 

^*8ea  2L  Veterans  may  apply  for  examination 
for  any  position  in  the  public  aervice  claraifled 
under  chapter  320  of  the  Acts  of  the  year  1884  and 
acts  in  amendment  thereof,  and  the  ciril  service 
rules  thereunder,  subject  to  said  rules;  and  If  such 
veterans  pass  the  examination  they  shall  be  pre- 
ferred in  appointment  to  all  persona  not  veterans; 
and  it  shall  be  the  duty  of  the  civil  wrvice  commis- 
sioners to  cause  the  names  of  veterans  rshninir  ex- 
amination to  be  placed  upon  the  eligible  list  for 
the  position  sought,  in  the  order  of  the  respective 
standing  of  such  veterans,  above  the  names  of  all 
applicants  not  veterans.  Tbe  commissioners  sha  II 
cause  to  be  certified  to  the  appointing  officers  for 
appointment  tbe  names  of  all  such  veterans  la 
pritference  to  applicants  not  veterans,  so  long  as 
there  are  names  of  veterans  upon  the  eligible  list, 
and  the  appointment  stiall  be  made  from  tbe  list 
so  certifled.  But  nothing  herein  contained  shall  be 
construed  to  prevent  the  certification  and  employ- 
ment of  w(*men. 

**Sec.  8.  Veterans  may  apply  for  appointment  to 
or  for  emiJovment  in  any  position  in  the  publio 
service,  clk^iitted  as  aforesaid,  without  examina- 
tion. In  such  application  such  veteran  shall  state 
under  oath  such  facts  as  may  be  required  bv  tbe 
civil  service  rules.  Age,  loss  of  limb,  or  oiher  physi- 
cal impairment, which  Rball  not  in  fact  incapacitate, 
shall  not  disqualify  such  veteran  from  appoint- 
ment under  this  section.  Appointing  officers  may 
by  requisition  call  for  the  names  of  any  or  all  such 
veterans  so  applying  without  examination,  and 
appoint  or  employ  any  of  them  In  the  office  or 
position  sought." 

**8ec.  8.  Tbe  civil  service  commissioners  shall  es- 
tablish rules  to  secure  tbe  employment  of  veterans 
In  the  labor  service  of  tiiecom  men  wealth  and  of  the 
cities  and  towns  thereof,  in  tbe  clam  for  which  they 
make  application,  in  preference  to  all  other  per- 
sons except  women.  The  civil  service  commission- 
ers may  recognize  an  age  limit  in  certifying  persona 
for  employment  in  the  labor  service,  provided  the 
appointing  officer  sball  certify  in  his  requisition 
that  the  work  to  t)e  performed  is  so  arduous  as  to  re- 
quire the  services  of  young  and  vigorous  uien,  and 
Provided  also  that  the  commissioners  shall  upon 
ivestigatfon  become  satisfied  that  such  certificate 
Is  true.  In  towns  and  cities  in  which  the  cIvU  aer- 
vice act  and  the  rules  of  the  civil  seivlce  commis- 
sioners have  not  been  applied  to  the  labor  servioe 
the  selectmen  of  the  towns  and  the  city  councils  of 
the  cities  sball  take  such  action  as  may  be  necessary 
to  secure  the  employment  of  veterans  In  die  labor 
service  of  their  respective  towns  and  cities.  In 
preference  to  all  other  persons,  except  women. 
Citisens  of  Maasachusetts  who  have  distinguished 
themselves  by  gallant  and  heroic  conduct  while 
serving  in  the  arm^  or  navy  of  the  United  States, 
and  who  liave  received  a  medal  of  honor  from  the 
President  of  the  United  States,  shall  be  deemed  to 
be  veterans  under  the  meaning  of  this  act,  and 
sball  receive  all  the  benefits  thereof/* 
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the  United  States,  and  who  have  received  a 
medal  of  boaor  from  the  President  of  the 
Ucited  States: 

And  whereas  doubt  has  been  raised  as  to  the 
eoDBtitutionality  of  said  sections  of  said  act 
and  of  said  proposed  amendments  to  the  civil 
service  rules  thereunder,  and  the  governor  and 
oouDcll  before  approvine  said  amendmenls  de- 
sire the  opinions  of  the  Justices  of  the  supreme 
judicial  court  thereon; 

And  whereas  said  questions  of  law  are  im- 
poruint,  and  the  occasion  is  solemn, — 

It  Ifl  therefore  voted :  That  the  opinions  of 
the  jnsticeaof  the  supreme  judicial  court  be 
required,  under  art  2  of  chap.  8  of  the  Con- 
stitution, upon  the  following  important  quea- 
tiooa  0(  law: 

First:  Is  it  within  the  constitutional  power 
of  Um  general  court  to  provide,  as  in  g  2  of 
•aid  chapter  of  the  Acts  of  the  legislature  for 
1896,  that  veterans  and  medal  holders,  as  de- 
fined in  said  act,  applying  for  ezamina*ion  for 
any  position  in  the  public  service  classified  un- 
der tbe  civil  service  rules,  and  passing  the  re- 
quired examination,  shall  be  preferr^  in  ap* 
poiDtment  to  all  persons  not  such  veterans, 
altboligh  the  latter  may  have  a  higher  mark- 
ing or  standing  upon  the  eligible  list  for  such 
position? 

Second:  Is  it  within  tbe  constitutional  power 
•of  tbe  general  court  to  provide,  as  in  §  3  of 
aaid  chap.  517  of  the  Acts  of  the  legislature 
for  1896.  that  appointing  officers  may  bv 
requisition  call  for  tbe  names  of  any  or  all 
veterans  or  medal  holders,  as  defined  in  said 
act.  applying  for  appointment  to  or  employ- 
ment .in  any  position  in  tbe  public  service 
•classified  as  aforesaid,  without  examination; 
and  to  appoint  or  employ  any  of  such  unex- 
amined veterans  or  medal  holders  in  the  office 
or  position  sought,  in  preference  to  persons 
not  such  veterans  or  meaal  holders,  who  have 
passed  the  required  examination  for  such  office 
or  position,  and  whose  names  are  upon  the 
•eli^ble  list  tberefor? 

Third :  Is  it  within  the  constitutional  power 
of  tbe  general  court  to  provide,  as  in  §  6  of 
said  chap.  517  of  the  Acts  of  the  legislature 
for  1896,  that  in  the  labor  service  of  the  com- 
monwealth and  the  cities  and  towns  thereof, 
tbe  civil  service  commissioners  shall  establish 
rules  to  secure  the  employment  of  veterans 
and  medal  holders,  as  defined  in  said  act,  in 
tbe  class  for  which  they  make  application,  in 
preference  to  all  other  persons  except  women? 

Fourth:  Are  §§  2,  8,  and  6  of  said  chap.  517 
of  the  Acts  of  the  legislature  for  1896  constitu- 
tional? 

Fifth:  Would  tbe  amendments  to  the  civil 
service  rules,  prepared  by  the  civil  service 
commissioners  under  said  chap.  617  of  the 
Acts  of  tbe  legislature  for  1896,  and  herewith 
submiited  to  the  justices  (numbered  respect- 
ively, for  this  purpose,  1st,  2d,  and  8d),  be 
<ons  itulional  and  valid,  if  approved  by  the 
governor  and  council? 

Proposed  amendments  to  civil  service  rules, 
prepared  by  the  civil  service  commissioners 
and  submitted  to  the  justices  of  the  supreme 

i'udicial  court,  under  question  5th. 
''iret:  Section  1  of  Civil  Service  Rule  12 
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is  hereby  rescinded,  and  in  place  thereof  thv 
following  is  substituted: 

"Sec.  1.  The  word  'veteran 'in  these  rules 
shall  mean  a  person  who  served  in  the  army  or 
navy  of  tbe  United  States  in  tbe  time  of  the 
war  of  the  Rebellion,  and  was  honorably  dis- 
charged therefrom;  and  also  a  citizen  of 
Massachusetts  who  has  distinguished  himself 
by  gallant  and  heroic  conduct  while  aervinir 
in  the  army  or  navy  of  the  United  States,  and 
who  has  received  a  medal  of  honor  from  the 
President  of  the  United  States.'* 

Second:  Civil  service  Rule  27  is  hereby 
rescinded,  and  tbe  following  rule  is  substituted 
therefor: 

"Rule  27.  1.  Whenever  any  officer  or 
board  having  the  power  of  appointment  to 
any  office  or  employment  under  these  rules 
shall  make  requisition  not  expresalv  calling 
for  women,  the  commissioners  shall  certify 
tbe  names  of  all  veterans  who  have  passed  the 
examination  for  the  position  sought,  in  the  or- 
der of  the  respective  standing  of  such  veterans 
upon  the  list;  and  in  case  there  is  no  such 
veteran  upon  the  list,  then  the  commissioners 
shall  certify  tbe  names  of  the  three  most 
eligible  persons  not  veterans  upon  the  list.  In 
case  such  officer  or  boaid  ^all  in  the  requisi- 
tion request  the  certification  of  women,  then 
the  commissioners  shall  certify  the  names  of 
the  three  most  eligible  women  upon  tbe  list. 

*'2.  The  appointment  or  employment  shall 
be  made  from  the  list  of  names  so  certified, 
subject  to  the  provisions  of  the  following  sec- 
tion. 

"  8.  Whenever  any  officer  or  board  having 
the  power  of  appointment  to  any  office  or  em> 
ployment  shall  in  his  requisition  so  request^ 
the  names  of  any  or  all  veterans  registered 
under  Rule  12  shall  be  certified,  and  any  of 
tbe  veterans  so  certified  may  be  appointed  or 
employed  in  tbe  office  or  position  sought" 

Third:  Secdon  2  of  Civil  Service  Rule 
45  is  hereby  rescinded,  and  in  place  thereof 
the  following  sections  are  substituted: 

"1.  When  tbe  services  of  laborers  are  re- 
quired, the  officer  or  board  having  the  appoint- 
ment or  selection  shall  notify  the  commission- 
ers, stating  the  number  of  men  wanted,  tbe 
precise  nature  of  tbe  labor  in  which  thev  are 
to  be  employed,  and  the  time  and  place  of  em- 
ployment; and  the  commissioners  shall  there- 
upon certify  tbe  names  with  the  residences  of 
the  veterans  registered  for  the  required  latx>r, 
and  the  employment  shall  be  msde  from  the 
list  so  certified;  provided,  however,  if  any  age 
limit  is  specified  in  the  requisition,  such  limit 
may  be  recognized  by  the  commissioners,  if 
the  appointing  officer  shall  certify  in  his 
requisition,  and  tbe  commissioners  upon  in- 
vestigation are  satisfied  that  the  work  to  be 
performed  is  so  arduous  as  to  require  the  serv- 
ices of  young  and  vig:orous  men. 

"2.  In  case  there  is  not  a  sufficient  number 
of  veterans  so  registered  and  within  the  age  limit 
for  the  work  reouired  (where  such  limit  is 
made  snd  recognized  as  above  provided)  the 
commissioners  shall  ceitifv  twice  tbe  number 
of  men  called  for,  over  and  above  the  number 
of  veterans,  if  any,  certified,  making  an  im- 
partial selection,  and  giving  preference,  first, 
to  those  who  have  had  experience  in  tbe  work 
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required,  and,  second,  to  tbo^e  haying  families 
dependent  upon  them  for  support." 

To  HIb  Honor  the  Acting  Goyernor  of  the  Com- 
monwealth, and  to  the  Honorable  Council: 
We,  the  undersigned  justices  of  the  supreme 
Judicial  court,  in  compliance  with  the  order  of 
the  council  of  June  16  last,  and  the  request 
of  the  acting  goyernor  of  June  20  last,  copies 
of  which  are  annexed,  respectfully  submit  the 
following  opinion : 

The  principal  questions  are  whether  S§  2,  8, 
and  6  of  chap.  517  of  the  Acts  of  1896  are 
within  the  constitutional  power  of  the  general 
court.  Sections  2  and  8  of  the  statute  are  sub- 
stantially re-enactments  of  pre- existing  statutes 
which  were  expressly  repealed  by  §  8.  See 
Stat.  1887,  chap. 487;  Stat.  1889,  chap.  473;  SUt. 
1895,  chap.  501,  §  1.  The  authority  given  to 
the  general  court  by  the  Constitution  to  pass 
statutes  on  the  subject  has  been  often  cited, 
and  is  found  in  chap.  1,  ^  1,  art.  4,  of 
the  Constitution.  So  far  as  civil  officers  are 
concerned,  it  has  full  power  and  authority  "to 
name  and  settle  annually,  or  provide  by  fixed 
laws  for  the  naming  and  settling  all  civil  offi- 
cers within  the  said  commonweallh,  the  elec- 
tion and  constitution  of  whom  are  not  hereafter 
in  this  form  of  goyernment  otherwise  provided 
for;  and  to  set  forth  the  several  duties,  powers, 
and  limits  of  the  several  civil  and  military 
officers  of  this  commonwealth,  and  the  forms 
of  such  oaths  or  affirmations  as  shall  be  re- 
spectively administered  unto  them  for  the  exe- 
cution 01  their  several  offices  and  places,  so  as 
the  same  be  not  repugnant  or  contrary  to  this 
Constitution."  So  far  as  public  employments 
are  concerned  which  do  not  constitute  the 
employee  a  public  officer,  the  authority  is  "to 
make,  ordain,  and  establish  all  manner  of 
wholesome  and  reasonable  orders,  laws,  stat- 
utes, and  ordinances,  directions  and  instruc- 
tions either  with  penalties  or  without,  so  astbe 
same  be  not  repugnant  or  contrary  to  this  Con- 
stitution, as  they  shall  judge  to  be  for  the  good 
and  welfare  of  this  commonwealth,  and  for  the 
government  and  ordering  thereof,  and  of  the 
subjects  of  the  same,  and  for  the  necessary 
support  and  defense  of  the  government  there- 
of." Section  2  of  the  statute  of  1896  author- 
izes veterans  to  apply  for  examination  under 
the  ciyil  seryice  statutes  and  rules,  and  pro- 
vides that,  if  such  veterans  pass  the  examina- 
tion, they  shall  be  preferred  in  appointment 
to  all  male  persons  not  veterans.  The  effect  of 
the  section  is  that  the  veterans  must  first  be 
found  qualified,  by  an  examination  in  accord- 
ance with  the  civil  service  statutes  and  rules, 
to  perform  the  duties  of  the  office  or  employ- 
ment which  they  seek,  and,  if  they  are  found 
so  qualified,  they  are  to  be  preferred  in  ap- 
pointment to  all  other  persons,  except  women. 
The  general  court  may  have  been  of  the  opin- 
ion that  a  person  who  had  served  in  the  army 
or  navy  of  the  United  States  in  the  lime  of  the 
war  of  the  Rebellion,  and  bad  been  honorably 
discharged  therefrom,  or  who  was  a  citizen  of 
Massachusetts,  and  had  distinguished  himself 
by  valisnt  and  heroic  conduct  in  the  army  or 
navy  of  the  United  (States,  and  had  received  a 
medal  of  honor  from  the  president  of  the 
United  States,  is  a  person  who  has  shown  such 
qualities  of  character  that  it  is  for  the  interest 
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of  the  commonwe«ilth  to  appoint  him  to  certiiiu. 
offices  or  empio;  m  'nis  in  preference  to  other 
male  persons,  if  e  s  found  otherwise  qualifiid 
to  perform  the  duues.  The  general  court  may 
have  so  thought,  on  the  ground  either  that  sucti 
a  person  would  be  likely  to  possess  coura^e^ 
constancy,  habits  of  obedience  and  tidelily^ 
which  3  re  valuable  qualifications  for  any  pub- 
lic office  or  employment,  or  that  the  recogni- 
tion  of  the  service  of  the  veterans  in  ibo 
way  provided  for  by  the  stsdute  would  pro- 
mote that  love  of  country  and  devotion  to 
the  welfare  of  the  state  which  it  concerns  the 
commonwealth  to  foster.  If  such  was  the 
opinion  of  the  general  court,  we  cannot  say 
that  it  was  beyond  its  constitutional  power  to 
enact  this  section. 

Of  the  wisdom  of  such  legislation  we  are  not 
made  the  judges.  The  section  does  not  pur- 
port to  give  an  absolute  preference  to  veterans^ 
without  regard  to  their  qualifications,  and  the 
consfitutionality  of  similar  legi>lation  was  not 
considered  in  the  recent  decision  of  the  court 
of  which  we  are  the  justices.  See  Breton  v. 
Russell,  166  Mass.  14,  32  L.  U.  A.  253. 

Section  8  of  the  Statute  of  1896  gives  a  dis- 
cretion to  the  appointing  power  to  appoint 
veterans  to  certain  offices  and  employments- 
without  an  examination,  if  in  its  opluion  thfr 
needs  of  the  public  service  require  this  to  be 
done.  Before  the  enactment  of  the  civil  serv- 
ice statutes  the  qualifications  of  the  persons  to 
be  appointed  or  employed  in  the  offices  and 
employments  covered  by  these  statutes  usually 
were  left  to  be  ascertained  by  the  appointing 
power  in  such  manner  as  it  saw  fit.  The  effect 
of  this  section  is  to  permit  veterans  to  be  ap- 
pointed to  office  or  employment  in  the  old 
way,  if  it  seems  best  to  the  power  having  the 
right  of  appointment.  It  may  be  that  the  gen- 
eral court  was  of  opinion  that  there  were  cer- 
tain offices  and  employments  in  which  it  was 
important  that  the  appointee  should  have  the 
qualifications  usually  found  in  veteran  soldiers' 
and  sailors;  and  that  the  good  of  the  public 
service  would  be  promoted  by  giving  this  dis- 
cretion to  the  appointing  power.  Undoubtedly 
this,  like  the  preceding,  section,  gives  a  certain 
advantage  to  veterans  over  other  persons,  in 
being  appointed  to  office  or  employment,  but 
the  section  implies  that  the  veteran  to  be  ap 
pointed  shall  be  found  qualified  b^  the  ap- 
pointing power  in  its  own  way.  and  it  was  not 
intended  to  provide  for  the  appointment  of 
veterans  who  are  not  qualified  to  perform  the 
duties  pertaining  to  the  office  or  employment 
which  they  seek.  The  section  does  not  neces- 
sarily exclude  the  appointment  of  other  persons 
if  the  appointing  power  is  of  opinion  that  the 
appointment  should  be,  made  under  the  civil 
service  statutes  and  rules.  We  cannot  say 
that  this  secti(m  is  an  enactment  beyond  the 
constitutional  power  of  the  general  court.  The 
constitutionality  of  §  6  of  the  statute  of  1896  de- 
pends, we  think,  upon  the  meaning  to  l)e  given 
to  it.  If  the  section  means  thntthe  civil  serv- 
ice commiasiooers  shall  establish  ru>s  to  se- 
cure the  employment  of  veterans  in  the  labor 
service  of  the  commonwealth  and  of  the  citU** 
and  tof^ns  in  preference  to  all  other  person* 
except  women,  which  rules  shall  secure  the 
employment  of  veterans  whether  they  are  or 
are  not  found  qualified  to  perform  the  labor 
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^which  pertains  to  the  service,  and  thus  shall 
«ompe1  the  oommoD wealth  aod  its  cities  and 
towns  to  pay  wages  to  veterans  for  labor  which 
tbej  do  not  and  cannot  perform,  we  should 
have  great  difficulty  in  sustaining  it  as  a  con- 
stitutional enactment.    This  section  does  not 
relate  to  public  offices,  snd  without  suggesting 
that  any  distinction  can  be  made  between  pub- 
lic offices  and  public  employments  in  the  mat- 
ter we  are  considering,  the  Bection  was  passed 
under  the  authority  given  to  the  general  court 
to  niake  all  manner  of  wholesome  and  reason- 
able laws.    We  doubt  whether  a  statute  which 
purports  to  compel  the  commonwealth  and  its 
<;itieB  and  towns  to  employ  in  the  labor  service 
persons  who  are  not  able  to  perform  the  labor, 
and  to  pay  them  wages  as  laborers,  could  be 
held   to  be  either  wholesome  or  reasonable. 
But  if  the  section  means  that  the  civil  service 
•commissioners  shall  establish  rules  to  secure 
the  employment  of  veterans  in  the  labor  service 
•of  the  commonwealth  and  its  cities  and  towns 
in    preference   to   all   other   persons  except 
women,  if  the  veterans  are  found  competent  to 
perform  the  labor,  we  think  the  enactment  is 
within  the  constitutional  power  of  the  general 
4»iirt.    The  civil  service  rules  provide  gener- 
ally that  applicants  for  the  labor  service,  who 
produce  satisfactory  evidence  of  their  capacity 
for  labor  and  their  habits  as  to  industry  and 
sobriety,  shall  he  registered  in  the  order  of 
their  application,  at  such  convenient  times  and 
place  or  places  as  shall  be  designated  by  the 
commissioners.    Rule  45,  §  1.    The   special 
regulations  in  relation  to  the  employment  of 
laborers   and   mechanics   which   have   been 
adopted  by  the   commissioners  provide  not 
only  that  the  applicant  must  produce  a  certifi- 
cate, signed  by  two  reputable  citizens  of  his 
city,  of  his  capacity  for  labor  and  of  his  habits 
of  industry  and  sobriety,  but  also  that  before 
entering  the  name  of  an  applicant  on  the  regis- 
ter such  further  inquiry  may  be  made  in  re- 
^rd  to  his  character  and  capacity  as  the  com- 
missioners may  deem  practicable  or  expedient, 
and  that  in  case  an  applicant  is  found  to  be 
unfit,  or  in  any  way  disqualified,  to  perform 
the  service  which  he  seeks,  his  name  shall  not 
be  entered  on  the  register,  and  the  reason  there- 
for shall  be  indorsed  on  the  applicant's  state- 
ment.   Regulations  4,  7,  9.    These  rules  and 
regulations  were  adopted  before  the  passage  of 
the  Statute  of  1896,  and  were  bontained  in  the 
reports  of  the  civil  service  commissioners  to 
the  genetai  court    It  may  be  presumed  that 
the  general  court  knew  of  the  existence  of  these 
rules  and  regulations  when  they  passed  the 
Statute  of  1896,  and  the  authority  given  by 
the  6th  section  to  establish   rules  to  secure 
the  employment  of  vetersns  in  the  labor  serv- 
ice in  preference  to  all  other  persons  except 
women,  considered  with  reference  to  the  exist- 
ing statutes  and  rules,  makes  it  reasonable  to 
infer  that  the  intention  of  the  general  court 
was  that  the  rules  so  established  might  provide 
for  determining  in  some  manner  that  'the  vet- 
erans who  make  application  to  be  employed  in 
the  labor  service  should  have  the  capacity  to 
perform  the  labor  involved  in  the  service.    The 
eection  should  be  so  construed  as  to  be  within 
the  constitutional  power  of  the  general  court 
if  it  reasonably  can  be.    Without  unequivo- 
cal language  to  that  efifect,  we  should  hesitate 
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to  impute  to  the  general  court  an  intention  to 
give  lo  persons  entirely  incapacitated  for  labor 
an  absolute  right  to  be  employed  and  paid  in  the 
labor  service  of  the  common  wealth  and  of  its 
cities  and  towns,  as  if  they  could  and  did  perform 
the  labor.  Such  a  provision  would  seem  incon- 
sistent with  a  purpose  to  promote  efficiency  in 
the  public  service,  and  to  legislate  in  the  inter- 
est of  all  the  people.  The  requirement  that 
the  commissioners  shall  establish  rules  to  secure 
the  employment  of  veterans  ''in  preference"  to 
others  implies  that  the  employment  of  veterans 
is  to  be  regulated  in  the  interest  of  the  public 
service,  as  well  as  to  secure  to  them  a  prefer- 
ence, and  that  they  are  not  to  be  employed  in 
the  labor  service  if  they  have  not  the  ability  to 
labor.  It  could  hardly  have  been  the  inten- 
tion of  the  general  court  that  women  should  be 
employed  in  the  labor  service  who  could  not 
perform  the  labor,  or  that  the  proviso  of  Stat. 
1896,  chap.  449,  should  give  an  absolute  pref- 
erence to  veterans  in  employment,  even  al- 
though the  veterans  were  incapable  of  per- 
forming the  duties  of  the  employment.  The 
6th  section  of  Stat.  1896.  chap.  517,  does  not 
purport  to  define  what  the  preference  shall  be 
which  the  rules  established  by  the  commission- 
ers are  to  secure,  but  the  preference  intended 
is  probably  not  greater  than  the  preference 
conferred  by  the  2d  and  8d  sections  of  the  stat- 
ute. Unless,  then,  the  appointing  officers  call 
for  the  names  of  veterans  for  labor,  service 
whose  qualifications  have  not  been  ascertained 
by  the  commissioners  in  any  manner,  we  think 
that  the  commissioners  may  provide  bv  rules 
for  determining  the  qualifications  of  the  vet- 
erans. Construing  the  6th  section  in  this  way, 
we  are  of  opinion  that  it  is  an  enactment  within 
the  constitutional  power  of  the  general  court 
Mr.  Justice  Holmes  concurs  in  this  construc- 
tion of  the  section,  but  is  not  prepared  to  say 
that  it  would  be  unconstitutional  upon  a  differ- 
ent construction. 

The  remaining  questions  relate  to  the  civil 
service  rules  which  the  commissioners  have  pre- 
pared and  submitted  to  the  acting  governor 
and  council  for  approval.  We  perceive  no 
constitutional  objection  to  the  approval  of  these 
rules,  although  we  think  that  the  rule  relating 
to  the  appointment  of  veterans  in  the  labor 
service  under  tne  6th  section  of  the  Statute  of 
1896  might  have  made  explicit  provisions  for 
determining  the  qualifications  of  the  veterans 
who  seek  service  under  this  section,  unless  the 
oppointinir  officers  call  for  veterans  who  have 
not  submitted  to  anything  in  the  nature  of  an 
examination. 

WAiiBRiDOB  A.  Field. 

Oliybb  Wkndbll  Holmbs. 

Marcus  P.  Enowlton. 

Jambs  M.  Morton. 

To  his  Honor  the  Acting  Governor  of  the  Com' 
monwealth,  and  to  the  Honorable  Council: 
In  the  opinion  of  the  undersigned,  there  is 
no  difference  in  the  constitutional  principles 
which  govern  the  selection  of  persons  for  pub- 
lic office  and  for  public  employment,  and  the 
reasons  given  in  Brown  v.  Bussell^  166  Mass. 
14,  82  L.  R.  A.  253,  for  holding  Stat.  1895, 
chap.  501,  g{S  2,  6,  unconstitutional  as  to  pub^ 
lie  office  apply  to  public  employment  as  well. 
I  In  both  cases  the  important  matter  is  to  get  the 
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1)e8t  possible  service,  and  the  selections  shoald 
be  made  with  reference  to  the  qualifications  or 
fitness  for  the  performance  of  the  duties  which 
are  to  be  performed.  And,  since  this  is  so,  it 
is  not  within  the  constitutional  power  of  the 
lesislature  to  fix  as  a  decisive  test  anything 
which  does  not  bear  such  a  relation  to  the  du- 
ties to  be  performed  as  to  show  special  fitness 
for  the  performance  of  those  duties.  The  fact 
of  being  a  veteran,  as  defined  in  Stat.  1896. 
chap.  617,  does  not  bear  such  a  relation  to  the 
duties  of  a  present  ofBlce  or  employment  in  the 
civil  service  of  the  commonwealth  that  it  can 
be  made  a  decisive  test  in  the  selection  of  per- 
sons for  such  offices  or  employments.  A  vet- 
eran may  or  may  not  have  special  fitness  for 
such  positions.  Certainly  to  have  served  hon- 
orably in  the  army  or  navy  is  not  the  only  way 
in  which  one  can  acquire  such  fitness.  How- 
ever useful  the  training  may  be  Trhich  many 
of  the  veterans  received  in  the  army  or  nav3r, 
it  cannot  be  laid  down  as  a  universal  proposi- 
tion that  every  veteran  who  can  pass  the  ex- 
amination  to  which  all  applicants  are  subjected 
is  l)etier  qualified  for  such  office  or  employ- 
ment than  any  other  person  now  is  or  can  be- 
come. The  appointing  power  cannot  be  re- 
quired to  pass  by  cases  of  conspicuous  fitness, 
and  to  accept  service  of  a  lower  character, 
simply  because  a  veteran  applies  for  the  posi- 
tion. In  requiring  this  to  be  done,  the  statute 
sets  apart  a  class  of  persons,  who,  in  conse- 
quence of  what  they  did  in  the  war,  and  irre- 
spective of  present  qualifications,  are  to  t>e  pre- 
ferred, so  that  nobody  else,  however  well  fitted, 


or  however  meritorious  bv  reason  of  valuable- 
or  distinguished  services  in  other  occupations- 
calling  for  fidelity  and  fortitude,  can  be  con- 
sidered as  eliicible  for  appointment,  or  can  be- 
come eligible  in  the  future,  in  competition  with^ 
them.  No  matter  what  may  have  been  the- 
services,  training,  and  discipline,  or  what  mAyr 
be  the  natural  ability  or  acquired  skill  of  oth- 
ers, the  power  cf  selecting  them  for  public 
office  or  employment  is  cut  off.  This  involves, 
a  compulsory  disregard  of  actual  fitness  and 
qualifications,  to  the  detriment  of  the  public 
service.  Nor  can  the  fact  that  a  veteran  haa 
passed  the  prescribed  examination  be  made  & 
decisive  test  in  favor  of  his  appointment.  Thi» 
may  merely  show  that  he  has  the  minimum 
qualifications  required,  but  cannot  be  made  \<y 
entitle  him  to  a  compulsory  preference  over 
those  who  are  better  qualified.  It  is  therefore 
not  within  the  constitutional  power  of  the  leg- 
islature to  enact  that  veterans  shall  be  preferred 
for  public  office  or  employment  to  others  who 
may  have  higher  standing  or  superior  qualifi- 
cations; and  the  first  and  third  questions  ara 
answered  in  the  negative. 

The  second  question  is  .answered  in  the  af- 
firmative, for  the  reasons  given  in  the  opinion 
signed  by  a  majority  of  the  justices. 

The  fourth  and  fifth  questions  are  answered 
in  the  negative,  to  the  extent  hereinbefore  ex- 
plained. 

John  Lathrop. 
Jambs  M.  Barkbb. 
Charles  Aliam. 
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*1.  C. '  panted*  demised,  and  let,  by 
written  instrument,  a  certain  tract  of 

^Headnotes  hy  the  Court.  ' 


land  and  all  the'oil  and  ^as  in  or  nn- 
der  the  same  to  U*  and  his  assigns,  for  the- 
purpose,  and  with  the  ezclustve  right,  of  drilliner 
and  operating  the  land  for  gas  and  01]  for  fl re- 
years,  and  as  muoh  longer  as  oU  or  gas  should  t>e^ 
found  thereon  lo  paying  quantities,  upon  tlie^ 
consideration  of  $1  paid,  and  a  promise  to  pay 
certain  rentals  for  further  delay  if  default  sbould 
be  made  in  drilling  a  well  within  one  year,  and 
which  instrument  had  the  following  forfeiture^ 
clause:    "And  a  failure  on  the  part  of  U.  to  com- 


Note.— JG#ect  of  atsUlfvinf^  Of  oU  and  got  lease 
I.  Liability  of  assignor, 
IL  JAabmty  of  assignies* 

The  liability  for  rent  under  an  oil  and  gas  lease 
has  been  treated  in  a  prior  note  to  the  case  of  Kun- 
Icle  V.  People's  Nat.  Gas  Co.  88  L.  B.  A.  847. 

The  Question  of  the  forfeiture  of  an  oil  or  gas 
lease,  including  that  as  to  the  right  of  the  lessee  to 
set  up  his  own  default  to  release  him  from  his  ob- 
ligation, is  the  subject  of  a  note  to  Evans  v.  Con- 
sumers* Gas  Trust  Co.  (Ind.)  81 L.  R.  A.  078. 

The  effect  of  an  assignment  of  such  a  lease  upon 
the  rights  and  liabilities  of  the  parties  has  been 
passed  upon  in  a  considerable  number  of  cases. 
These  are  harmonious  and  do  not  materially  dttfer 
from  decisions  on  a  similar  point  in  respect  to  leases 
of  other  property. 

The  general  subject  of  the  liabfllty  of  an  assignee 
of  a  leasehold  for  rent  was  treated  at  length  in  a 
note  to  Bonetti  ▼.  Treat  (GoL)  U  L.  B.  A.  15L 

84L.R.  A. 


L  L4ab{LUy  of  (usignar* 

It  Is  very  clear  that  a  leasee  continues  liable  oi» 
his  covenants  in  an  oil  and  gas  lease  notwithstand- 
ing his  assignment  of  the  lease,  as  his  privity  of 
contract  continues.  Washington  Nat.  Gas  Co.  v. 
Johnson,  123  Pa.  570;  Edmonds  v.  Mounsey  (Ind. 
App.)  44  N.  E.  196. 

80,  the  owner  of  an  oil  and  gas  lease,  who,  to  set- 
tle differences  with  the  owner  of  a  seam  of  coal' 
through  whioh  an  oil  well  has  been  drilled,  agrees 
to  pay  a  certain  sum  for  the  well  then  being  drilled, 
and  in  addition  a  like  sum  for  each  additional  welt 
drilled  upon  said  land  thereafter,  cannot  escape 
liability  for  the  payment  of  the  stipulated  amount 
for  each  well  thereafter  drilled  in  operations  under 
the  oil  leafle  by  the  fact  that  it  had  assigned  the 
lease  and  the  additional  wells  were  drilled  by  as- 
signees, where  the  assignment  was  ex  parte  and  not. 
assented  to  by  the  owner  of  the  coal.  Pittaburv^ 
Consol.  Coal  Co.  v.  Greenlee,  104  Pa.  548. 
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ylcto  soeh  well  or  wells  as  above  speoiaed,  or  ta- 
itead  tiiereof  to  pay  the  rental  as  above  iirovided, 
diaU  render  this  lesse  and  agreement  null  and 
▼old,  together  with  all  rifffati  and  dalms,  and  not 
blBdlDff  on. either  psity,  and  not  to  be  revived 
without  the  consent  of  both  parties  bereto  In 
irritioflr.**  Default  bavlnff  been  made  In  drilUnir, 
In  tn  action  to  recover  the  promised  rental,— Held, 
First,  that  such  inetrumenc  is  a  lease  of  the  land, 
oU,  and  gas  for  the  limited  time  and  purpose  ex- 
pressed therein.  Second.  l%at  the  forfeiture  is 
for  the  benefit  of  the  lesw>r,  and  at  his  option. 
Third.  That  the  promise  to  drill  a  well  or  pay 
rental  cannot  be  discharged  by  a  mere  failure  to 
perform  the  promise.  Fourth.  Upon  failure  to 
drill  the  well,  or  instead  thereof  to  pay  the  agreed 
rental,  such  rental  maybe  recovered  by  action  as 
rental,  and  need  not  be  sued  for  as  imliquidated 
damages. 

2.  U.  aaslipaed  the  lease  to  the  oil  eom- 
penyt  and  In  sueh  aaeifrnflaeiit  gtipn- 
Uted  th&t  the  oU  eoaapajiy  ahovld  hawe 
and  hold  the  lease  under  the  terms  thereof, 
and  under  and  subject  to  the  rents  and  covenants 
therein  reserved  and  contained,  on  part  of  the 
lessee  to  be  paid,  kept,  don«%  and  performed,  and 
the  oil  company  accepted  the  assignment  and  re- 
ceived the  lease  thereunder.  Htid^  that  thereby 
tbeoil  company  stepped  into  the  shoes  of  CJ.,  and 
assumed  his  obligations,  and  became  liable  for 
the  rentals  due  under  the  lease. 


ERROR  to  the  Circuit  Court  for  Monroe 
County  to  review  a  Judt^ment  affirmiDg  a 
judgment  of  the  Court  of  Common  Pleas  in 
favor  of  plaintiff  in  an  action  brought  to  re- 
cover rent  alleged  to  be  due  under  an  oil  and 
gas  lease.    Affirmed. 


Statement  \xv  Bvrkett  J.: 

On  the  38d  day  of  March,  1889,  Tbomai  J. 
Crawford,  defendant  in  error,  his  wife  joining 
to  release  dower,  entered  into  a  contract  in  the 
nature  of  an  oil  lease  with  one  Cyrus  Under- 
wood, which  lease,  omitting  the  acknowledg- 
ment, is  as  follows: 

This  agreement,  made  the  28d  day  of  March,. 
A.  D.  1889,  by  and  between  Thomas  J.  Craw- 
ford and  Mary  A.  Crawford,  bis  wife,  of  the 
township  of  jPerry,  county  of  Monroe,  and 
state  of  Ohio,  of  the  first  part,  and  Cyrus  Un- 
derwood, of  Jamestown,  state  of  New.  York, 
of  the  second  part,  witnesseth:  That  the  said 
parties  of  the  first  part  for  and  in  consideration 
of  $1  to  them  in  band  paid  by  the  party  of  the 
Fecond  part,  the  receipt  whereof  Ib  hereby  ac- 
knowledged, and  of  the  agreements  hereinafter 
mentioned,  have  granted,  demised,  and  let  unto 
the  party  of  the  second  part  all  the  petroleum 
and  gas  in  or  under  that  certain  tract  of  land 
hereinafter  described,  and  also  all  the  said  tract 
of  land,  for  the  purpose  and  with  the  exclusive 
right  of  drilling  and  operathog  upon  said  prem- 
ises for  said  petroleum  and  gas;  the  said  tract 
of  land  being  situated  in  the  township  of 
Pernr,  county  of  Monroe,  and  state  of  Ohio, 
and  IS  bounded  and  described  as  follows,  to 
wit,  north  by  lands  of  John  T.  Duvall  and 
David  G.  Crawford,  east  by  lands  of  Peter 
Eddy  and  David  G.  Crawford,  south  by  landa 
of  Cbas.  Biggie  and  Fanny  Scales,  west  by 
lands  of  Fanny  Scales  ana  Wm.  Robinson; 
containing  one  hundred  and  twenty-eight  (128> 
acres,  be  the  same  more  or  less, — ^together  with 
the  right  of  way  over  said  premises  to  the 
places  of  operating,  the  right  to  lay  pipes  ta 


H.  JAabSLiiy  of  QMignu, 

The  liat^ty  of  an  assignee  of  an  oil  and  eras  lease 
to  pay  tbe  rent  arises,  not  from  any  express  as- 
lomption  or  airreement  to  pay  it  which  may  be 
GDntained  in  the  written  assignment,  but  from  the 
privity  of  estate  by  reason  of  the  ownership  and 
right  to  enjuy  the  benefits  of  the  lease.  Bdmonds 
T.Mouneey  (Ind.  App.)  44  N.  S.  lB6w 

So,  the  aasiffnee  of  an  oil  and  eras  lease  is  liable 
for  the  payment  of  all  rents  and  royalties  which 
accrue  while  be  holds  the  assignment  of  the  lease. 
FeDoell  V.  Gulfey,  166  Pa.  88;  Id.  130  Pa.  841. 

And  an  aasiflrnee  of  a  lease  containinir  a  covenant 
tbat  the  lessee  will  prosecute  the  oil  business  with 
due  diligence  for  tbe  common  benefit  of  the  parties 
is  bound  by  the  oovenant.  Bradford  Oil  Oo.  v« 
Blair,  118  Pa.  88, 67  Am.  Ri^p.  44S. 

And  an  assignee  of  an  oil  and  gas  lease  by  written 
mianmenc,  who  receives  and  holds  tbe  lease  as 
lole  and  exclusive  owner,  becomes  bound  for  the 
perfornunce'of  the  conditions  therein  stipulated 
respecting  the  payment  of  a  yearns  rental  during 
^ay  to  com  plete  a  welL  Breokenridge  v.  Parrott 
(Ind.  App.)  44  N.  B.  06. 

The  fact  that  posKSSion  of  the  land  was  never 
•etaally  taken  by  the  assiirnees  of  an  oil  and  gas 
Inee  does  not  prevent  them  from  being  liable  on  a 
I  oovenant  In  the  lease  to  pay  a  specified  rent  until 
tbe  completion  of  an  oil  well  on  the  premises.  Edp 
moods  V.  Mounsey,  tupra* 

A  purchaser  of  an  oil  lease  at  sherilTS  sale  takes 
subjeettoall  tbe  covenants  and  conditioos  con- 
tsined  in  the  lease,  and  if  he  fails  to  inquire  as 
totbem  heis  fixed  with  notice  of  all  that  inquiry 

would  have  disclosed,  including  the  fact  that  fail- 
ure to  complete  a  well  within  a  spedfled  time 

ML.R.A. 


makes  a  liability  to  pay  a  specified  annual  rental 
until  the  well  Is  completed,  and  also  the  terms  upon 
which  the  lease  can  be  terminated.  Aderhold  v» 
OU  WeU  Supply  Oo.  168  Pa.  401. 

But  an  assignee  of  an  oil  and  gas  lease,  who  sub-> 
sequently  assigns  it  to  another  party,  is  liable  only 
for  a  breach  of  the  covenants  which  occurred 
while  he  had  title  to  tbe  premises,  and  not  for  any- 
thing which  occurred  before  or  after.  Bradford 
Oil  Oo.  V.  Blair,  supra. 

And,  on  the  other  hand,  an  assignee  of  an  ofl  and 
gas  lease  who  acquires  tiUe  after  the  time  when  a 
well  should  have  been  completed  is  not  liable  for 
the  money  called  for  by  the  lease  in  case  of  default 
to  complete  such  well,  as  he  Is  liable  only  upon 
covenants  which  are  broken  while  hisprivity  of  ea- 
ute  exists.  Washington  Natt  Gkw  Oo.  v.  Johnson* 
]S8Pa.67tt. 

The  rule  is  simply  that  an  assignee  of  an  oH  and 
gas  lease  who  is  in  possension  when  the  time  for 
performance  arrives  is  liable  on  a  covenant  in  the 
lease  because  of  the  privity  of  estate  which  arose 
on  his  acceptance  of  the  assignment;  but  as  his  lia- 
bility grows  out  of  privity  of  estate,  it  ceases  when 
the  privity  ceases,  and  if  he  assigns  before  the  time 
for  performance  bis  liability  ceases  with  his  title 
IMd. 

Bach  successive  assignee  of  an  oil  and  gas  lease  la 
therefore  liable  forcovenants  maturing  while  the 
title  is  held  by  him  because  of  privity  of  estate,  but 
is  not  liable  for  those  previously  broken  or  subse- 
quently maturing  because  of  the  absence  of  any 
contract  relations  with  tbe  lessor.  While  be  holds 
the  estate  and  enjoys  its  benefits  he  bears  its  bur- 
dens, but  be  lays  down  both  the  estate  and  its  bur- 
dens by  an  assignment.    Ibid.  _    B.  A.  B. 
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^ODTej  water,  oil,  and  eas:  also  to  use  water 
from  said  premises,  auil  to  remoye  any  ma- 
'Chioery  or  fixtures  placed  on  said  premises  bj 
the  party  of  the  second  part.  To  have  and  to 
bold  the  same  unto  the  said  party  of  the  second 
part,  his  heirs  and  assigns,  for  the  term  and  pe- 
riod of  five  years  from  the  date  hereof,  and  aa 
much  longer  as  oil  or  gas  is  found  in  payiof: 

auantities  thereon.  In  consideration  thereof, 
le  said  party  of  the  second  part  agrees  to  give 
or  pay  to  the  parlies  of  the  first  part  the  full 
equal  one-eighth  part  of  the  petroleum  produced 
and  saved  by  the  party  of  the  second  part  from 
the  pre^li8es,  and  to  deliver  the  same  free  of 
'expense,  into  tanks  or  pipe  lines  to  the  first 
party's  credit.  And  should  gas  be  found  in 
any  well  in  sufficient  quantities  to  justify  mar- 
keting the  same,  the  party  of-  the  second  part 
•hall  pay  to  the  parties  of  first  part  at  the  rate 
-of  two  hundred  ($200)  dollars  per  annum  for 
each  of  such  wells  so  long  as  the  gas  shall  be 
flold  therefrom.  It  is  also  agreed  that  no  wells 
aball  be  drilled  within  800  feet  of  the  buildings 
now  on  the  premises  without  the  consent  of 
both  parties.  It  is  further  agreed  that  the 
party  of  the  second  part  shall  complete  a  test 
well  in  the  township  of  Perry,  county  and 
«tate  aforesaid,  or  within  two  (2)  miles  of  the 
above- described  premises,  within  one  year 
from  the  date  hereof,  or,  in  default  thereof, 
pav  to  the  parties  of  the  first  part,  for  further 
delay,  a  vearly  rental  of  $128  for  the  above- 
described  premises  from  the  said  time  for  com- 
pleting the  said  test  weU  until  such  well  be 
completed;  and,  in  case  oil  is  found  in  paying 
quantities  in  said  test  well,  the  party  of  the  sect 
•end  part  an-ees  to  complete  a  well  on  the 
«bove-descnbed  premises  within  one^ear  from 
the  completion  of  said  test  well,  or,  m  default 
thereof,  pay  to  the  parties  of  the  first  part,  for 
further  delay,  a  yearly  rental  of  tbirty-two 
<$32)  dollars  for  the  above -described  premises 
from  the  time  set  for  completing  a  well  thereon 
until  such  well  shall  be  completed.  The  rent- 
als, as  they  become  due  under  this  contract 
shall  be  deposited  to  the  credit  of  the  parties 
of  the  first  part  in  the  Monroe  Bank,  of  Woods- 
field,  Ohio,  or  paid  direct  to  the  said  first  par- 
ties. And  a  failure  on  the  part  of  the  second 
party  to  complete  such  .well  or  wells  as  above 
specified,  or  instead  thereof  to  pay  the  rental 
as  above  provided,  shall  render  this  lease  and 
M^reement  null  and  void,  tojrether  with  all 
rights  and  claims,  and  not  binding  on  either 
party,  and  not  to  be  revived  without  the  con- 
sent of  both  parties  hereto  in  writing.  The 
parties  of  the  first  part  reserve  a  sufficiency  of 
water  for  the  use  of  the  stock  kept  on  the  prem- 
ises, and  also  for  household  use.  It  is  under- 
stood that  all  the  conditions  between  the  par- 
ties hereto  shall  extend  and  apply  to  .  their 
respective  heirs,  executors,  administrators,  and 
assigns.  In  witness  whereof  the  said  parties 
have  hereunto  set  their  hands  and  seals  toe  day 
ftnd  year  first  above  written. 

T.  J.  Crawford.  [Seal.] 

Mary  A.  (her  mark)  Crawford.    ]Seal.] 

Cyrus  Underwood.  [Seal. J 

Sealed  and  delivered   in  the  presence   of 

George  Neflf. 
D.  Crawford. 
Six  other  parties  entered  into  the  same  kind 
of  contracts  with  Mr.  Underwood  as  to  lands 
^wned  by  them,  all  of  which  contracts  were 
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dulv  recorded.  On  the  10th  day  of  ApiO, 
1889,  Mr.  Underwood  made  au  assignment  of 
said  seven  contracts  to  the  Woodland  Oil  Com- 
pany, and  which  assignment,  with  a  descrip- 
tion only  of  the  lands  of  defendant  in  error, 
is  as  follows: 

"Assignment  of  Leases. 

Know  all  men  by  these  presents  that  Cyrus 
Underwood,  of  Jamestown,  New  York,  for 
and  in  consideration  of  the  sum  of  $1,  to  me 
in  hand  paid  by  Woodland  Oil  Company  at 
and  before  the  ensealing  and  delivery  of  these 
presents,  the  receipt  whereof  is  hereby  ac- 
knowledged, hath  granted,  bargained,  sold, 
assigned,  and  trans rerred.  and  by  these  pres- 
ents doth  grant,  bareain.  sell,  assien,  and  trans- 
fer, unto  the  said  Woodland  Oil  Company,  its 
successors  and  asskns,  all  the  whole  of  the 
grantees'  or  lessees'  inierest  and  estate  of,  in. 
and  to  the  following  mentioned  indentures  of 
lease,  grants,  and  conveyances,  and  the  lands, 
and  premises  therein  granted,  leased  and  de- 
mised and  intended  so  to  be,  situate  in  the 
county  of  Monroe,  and  state  of  Ohio,  to  wit, 
Thomas  J.  Crawford  and  wife  to  C.  Under- 
wood, dated  March  23, 1889. 128  acres  in  Perry 
township,  recorded  June  27,  1889,  in  Book  4, 
page  22.  With  Die  appurtenances,  together 
with  the  same  interest  of,  in,  and  to  all  the 
tubing,  casing,  buildings,  improvements,  rigs, 
machinery,  filers,  engines,  oil  and  gas  well 
supplies,  connections  and  fixtures  upon  the 
said  premises,  or  anv  part  thereof,  and  to  the 
grantees'  or  lessees*  interest  belonging  and  ap- 
(pertaining;  and  also  all  my  estate,  rights, 
title,  interest,  claim  and  demand  whatsoever 
of,  in,  to,  and  out  of  the  said  leases,  grants,  or 
conveyances,  lands  and  premises,  and  other 
property  hereby  conveyed  or  intended  so  to  be. 
To  have  and  to  hold  the  said  interests  in  the 
said  leases,  grants,  conveyances,  lands,  and 
premises  unto  the  said  Woodland  Oil  Company. 
Its  successors  and  assigns,  to  the  use  of  the 
said  Woodland  Oil  Com  pan  v,  its  successors 
and  assigns,  for  and  under  the  terms,  limita- 
tions, and  conditions  and  reservations  of  the 
said  leases  or  grants  respectively,  and  nnder 
and  subject  to  the  rents,  royalties,  and  cove- 
nants in  the  said  lease  or  conveyances  respect- 
ively reserved  and  contained  on  the  part  of  the 
grantees  or  lessees  thereof  to  be  paid,  kept, 
done,  and  performed,  and  to  have  and  to  bold 
the  said  interests  in  the  temaining  property 
hereby  conveyed  unto  the  said  Woodland  Oil 
Company,  its  successors  and  assigns,  forever. 
In  witness  whereof  I  have  hereunto  set  my 
hand  and  seal  the  10th  day  of  April,  1801. 

Cyrus  Underwood.     [Seal.] 

Signed,  sealed,  and  delivered  in  presence  of 

H.  S.  Grayson, 
H.  J.  O'Donnell. 

'  Afterwards  Thomas  J.Crawford  commenced 
an  action  against  the  Woodland  Oil  Company 
for  breach  of  said  contracts,  and  to  recover  the 
rental  therein  agreed  to  be  paid.  The  first 
cause  of  action  in  his  amended  petition  is  as 
follows:  ••For  a  first  cause  of  action,  the 
plaintiflP,  Thomas  J.  Crawford,  says:  That  the 
defendant,  the  Woodland  Oil  Company,  is  a 
corporation  organized  and  doing  business  under 
the  laws  of  the  state  of  Pennsylvania,  and  own- 
ing real  estate  and  personal  property  in  Mon- 
roe countv,  Ohio,  that  on  the  28d  day  of  March» 
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188lp  nM  pUlotiff  aod  Mary  A.  Crawford,  bto 
-wife  who  has  siQce  died,  entered  into  a  cer> 
lain  indenture  of  lease  (of  which  reference  is 
lif  reto  made,  nnarked  'Exhibit  A /in  the  peti- 
tion herein  filed,  and  which  exhibit  is  made  a 
jiart  of  this  amended  petition  as  if  hereto  an- 
nexed or  attached  as  an  exhibit),  with  one 
Cyrus  Underwood,  for  the  consideration  of 
$1,  paid  said  plaintiff  bj  said  Cyrus  Under- 
wood; that  in  said  indenture  of  lease  said 
plaintiff  and  bis  said  wife  granted,  demised, 
and  let  unto  the  said  Cyrus  Underwood,  his 
beiis  and  assigns,  all  petroleum  in  or  under  a 
certain  tract  of  land  hereinafter  described,  and 
also  said  tract  of  land  for  the  purpose  and 
with  the  exclusiTe  right  of  drilling  and  oper- 
ating upon  said  premises  for  said  petroleum 
aod  gas,  together  with  the  right  of  way  over 
said  tract  of  land  to  the  place  of  operating,  the 
right  to  lay  pipe  lines  to  convey  water,  oil,  and 
^as;  also  to  use  water  from  said  premises,  and 
a)^  to  remove  any  machinery  or  fixtures 
placed  on  said  premises;  the  said  tract  of  land 
or  premises  being  situated  in  the  township  of 
Perry,  county  of  Monroe,  and  state  of  Ohio, 
and  is  bounded  and  described  as  follows,  to 
vit,  north  by  the  lands  of  John  T.  Duvall  and 
David  G.  Craw  ford, east  by  lands  of  Peter  Eddy 
and  David  G.  Crawford,  south  by  the  lands  of 
Charles  Biggie  and  Fannie  Scales,  west  by  the 
lands  of  Fannie  Scales  and  William  Robinson, 
—containing  one  hundred  and  twenty-eight 
(128)  acres,  oe  the  same  more  or  less, — for  the 
term  and  period  of  five  yearn,  and  as  much 
longer  as  oil  and  gas  are  found  in  paving  quan- 
tities thereon.  Plaintiff  says  that  in  said  in- 
denture of  lease  said  Cyrus  Underwood  agreed 
to  give  or  pay  to  said  plaintiff  the  full  equal 
•ODe-eighth  part  of  the  petroleum  produced  and 
saved  by  said  Cyrus  Underwood  from  the  said 
premises,  and  deliver  the  same,  free  of  expense, 
into  tanks  or  pipe  lines  to  the  credit  of  the 
plaintiff;  and,  should  gas  be  found  in  any 
well  in  sufficient  quantities  tojnstlfy  market- 
Ing  the  same,  the  said  Cyrus  Underwood  shall 
pay  plaintiff  at  the  rate  of  $200  per  annum  for 
each  of  such  wells  as  long  as  the  gas  shall  be 
sold  therefrom.  And  said  plaintiff  further 
cays  that  said  Cyrus  Underwood  covenanted 
and  ai^reed  therein  to  complete  a  test  well  in 
the  township  of  Perry,  in  the  county  of  Mon- 
roe, and  state  of  Ohio,  or  within  2  miles  of 
the  above-described  premises,  within  one  vear 
from  the  23d  day  of  March  1889.  or,  in  default 
thereof,  pay  to  the  said  plaintiff,  for  further 
delay,  a  yearly  rental  of  one  hundred  and 
twenty-eight  (128)  dollars  for  the  above  de- 
scribed premises  from  the  said  time  for  com- 
pleting the  said  test  well  until  such  well  shall 
be  completed.  The  rentals  as  they  become 
due  under  this  indenture  of  lease  shall  be  de- 

em'ted  to  the  credit  of  the  plaintiff  in  the 
onroe  Bank,  of  Woodsfleld,  Ohio,  or  paid 
direct  to  said  plaintiff.  Plaintiff  says  that  on 
the  lOlh  day  of  April,  1891,  said  Cyrus  Under- 
wood assigned  and  transferred  all  bis  rights, 
title,  and  interest  in  and  under  said  indenture 
of  lease  to  the  defendant,  the  Woodland  Oil 
Company,  said  defendant  assuming  as  a  part  of 
the  consideration  all  his  (Underwood's)  liabil- 
ities thereunder;  that  neither  said  Cyrus  Under- 
wood nor  said  defendant  has  ever  drilled,  put 
down,  begun,  or  completed  a  test  well  or  any 
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other  well,  as  prescribed  in  said  indenture  of 
lease,  in  said  township  of  Perry,  county  of 
Monroe,  aod  state  of  C)hio,  or  within  2  miles 
of  said  premises,  or  paid  to  plaintiff,  or  depos- 
ited in  the  Monroe  Bank,  aforesaid,  to  plain- 
tiff's credit,  any  rentals  or  money  in  default 
thereof  as  stipulated  under  said  indenture  of 
lease,  although  often  reouested  so  to  do. 
Plaintiff  says  that  he  has  auly  performed  all 
the  conditions  on  his  part  to  oe  performed 
under  said  indenture  of  lease,  and  that  said 
Mary  A.  Crawford  joined  in  said  indenture  of 
lease  merely  to  release  her  inchoate  ri^ht  of 
dower,  and  had  and  claimed  no  interest  m  said 
rentals,  the  same  being  the  sole  property  of 
plaintiff;  and  that  said  plaintiff  on  the28d  day 
of  March,  lh89.  owned,  and  still  owns,  said 
premises  described  in  said  indenture  of  lease. 
W  herefore  plaintiff  prays  for  judgment  against 
said  defendant  for  the  sum  of  $88100,  with 
interest  on  $128.00  from  March  28,  lb91.  on 
$128.00  from  March  28, 1892,  on  $128.00  from 
March  28,  1893." 

There  were  eight  other  causes  of  action,  two 
of  which  were  abandoned,  and  the  other  six 
were  each  like  the  first,  except  that  they  were 
on  other  contracts  which  had  been  assigned  to 
defendant  in  error  after  a  failure  to  drill  or 
pay  rental,  and  a  total  recovery  of  over  $2,000 
was  asked  for  a  bimch  of  the  seven  contracts. 

The  oil  company  demurred  to  each  cause  of 
action  of  the  amended  petition  upon  the  ground 
that  it  did  not  sta^  facts  sufficient  to  constitute 
a  cause  of  action.  The  demurrer  was  over- 
ruled, and  exceptions  taken.  The  oil  company 
then  answered,  and  as  a  first  defense  stated  that 
two  other  named  persons  had  an  interest  in  the 
subject  of  the  action  and  in  obtaining  the  re- 
lief demanded.  The  second,  third,  snd  fourth 
defenses  to  the  whole  of  the  amended  petition 
are  as  follows:  ''Defendant,  for  a  second  de- 
fense to  the  amended  petition,  and  to  each 
cause  of  action  thereof,  admits  that  it  is  a  cor- 
poration, and  it  admits  that  all  the  leases 
named  in  the  petition  were  made  to  Cyrus  Un- 
derwood at  the  time  stated;  and  it  admits  that 
said  Underwood  assigned  the  same  (except  No. 
9.  Exhibit  1)  to  defendant  about  the  time  stated 
therein;  it  admits  that  no  well  was  completed 
in  one  year,  and  no  rental  has  been  paid  by 
defendant,  but  it  denies  that  it  assumed  or 
nsrrced  to  assume  any  of  the  liabilities  of  said 
Underwood  to  plaintiff  under  said  leases,  or  to 
any  one  of  the  lessors  under  whom  Underwood 
held;  and  it  denies  that  the  acceptance  of  the. 
assignments  of  said  leases  from  said  Under- 
wood created  any  liability,  or  in  any  way  obli- 
gated this  defendant  to  pay  to  said  lessors,  or 
either  of  them,  or  to  plaintiff,  any  yearly  rental 
then  due,  or  heresfter  to  become  due,  on  any 
of  said  leases;  and  it  denies  that  it  is  indebted 
to  plaintiff  in  any  sum  on  either  cause  of  action 
of  his  petition;  and  it  denies  each  and  every  al- 
legation of  the  petition  not  herein  ad  mitted.  De- 
fendant  says,  for  a  third  defense  to  the  amended 
petition,  and  to  each  and  every  cause  of  action 
thereof,  that  each  and  every  lease  described  in 
the  several  causes  of  action  in  said  petition 
contained,  among  other  provisions,  the  follow- 
ing: *Aftd  a  failure  on  the  part  of  the  second 
party  to  complete  a  well  or  wells  as  above 
specified,  or  instead  thereof  to  pay  rental  as 
above  provided,  shall  render  this  lease  and 
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ftf  reement  null  and  Toid,  together  with  all  tbe 
rigbta  and  claims,  aod  not  binding  on  eitber 
party,  and  not  to  be  revived  without  the  conaeDt 
of  both  paities  hereto,  in  writing/  And  defend- 
ant avers  that  before  the  assign  men  t  by  Cyrus 
Underwood  to  it  of  tbe  leases  described  in  tbe 
petition,  tbe  time  for  completing  a  test  well 
according  to  the  terms  of  each  and  all  of  said 
leases  had  expired,  and  one  yearly  rental  was 
overdue,  yet  no  test  well  was  completed,  and  no 
rental  has  been  paid,  which  rendered  said 
leases  and  each  of  them  null  and  void;  and 
neither  of  said  leases  was  revived  by  said  Cyrus 
Underwood  and  plaintiff  or  the  other  lessors, 
or  by  any  other  person  or  persons,  and  defend- 
ant says  that  each  and  all  of  the  leases  de- 
scribed in  the  petition  were  null  and  void  when 
the  same  were  assigned  to  it,  and  that  neither 
of  them  has  since  been  revived.  Defendant, 
for  a  fourth  defense  to  the  amended  petition, 
and  to  each  cause  of  action  thereof,  says  that 
the  sums  of  money  to  be  paid  for  delay  in 
completing  wells  called  'yearly  rental'  in  each 
of  said  leases  was  intended  and  understood  by 
the  parties  thereto  to  be  a  penalty,  and  was  in- 
tended to  indemnify  the  pfaintifl  and  the  other 
lessors  for  all  damages  actually  sustained  by  de- 
lay or  failure  to  complete  a  test  well  and  other 
wells  on  the  lands  leased;  and  it  avers  that 
neither  plaintiff  nor  any  of  the  lessors  under 
whom  he  claims  have  sustained  damages  by 
reason  of  defendant  having  failed  to  complete 
a  test  well  or  other  wells  on  said  lands,  for  at 
the  time  of  the  execution  of  said  leases  and  at 
the  commencement  of  this  action  there  was 
neither  oil  nor  gas  in  paying  quantities  under 
the  land  described  in  said  lease  or  either  of 
them." 

The  oil  company  also  filed  three  separate 
defenses  to  the  first  cause  of  action  of  tbe 
amended  petition,  the  first  of  which  is  as  fol- 
lows: "Defendant,  without  waiving  any  of  its 
defenses  to  the  amended  petition,  but  insisting 
on  each  of  them  the  same  as  if  this  separate 
answer  were  not  made,  answers  tbe  first  cause 
of  action  as  follows:  Defendant  says  that  the 
lease  described  in  the  first  cause  of  action  was 
executed  March  23, 1889,  and  the  first  yearly 
rental  claimed  by  plaintiff  thereunder  became 
due  March  28, 1891,  as  stated  in  the  amended 
petition;  and  defendant  avers  that  it  is  not 
liable  under  the  assignment  of  the  lease  for 
yearly  rental  which  accrued  before  said  as- 
signment, and  it  denies  that  it  is  liable  for  any 
•ubsequently  accrued  rental."  The  second 
and  third  defenses  to  the  first  cause  of  action 
are  not  material  here. 

Tbe  plaintiff  below  demurred  to  the  third 
defense  in  the  general  answer  to  the  amended 
petition,  and  also  to  the  first  special  answer  to 
the  first  cause  of  action  in  the  same  petition, 
both  of  which  demurrers  were  sustained,  and 
exceptions  taken.  The  reply  of  the  plaintiff 
below,  as  to  what  was  left  of  the  answers  after 
sustaining  these  two  demurrers,  was  a  general 
denial.  The  case  was  tried  to  a  Jury,  and  ver- 
dict returned  for  plaintiff  below  for  $468.07, 
and  motion  made  for  a  new  trial,  which  was 
overruled,  and  judgment  entered  on  the  ver- 
dict; to  all  of  which  defendant  below  extepted. 
The  circuit  court  affirmed  tbe  judgment,  aod 
thereupon  a  petition  in  error  was  filed  here  to 
reverse  both  judgments. 
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Meurg,  J.  P.  Sprig^M  A  Son  and  Mai- 
lory  it  Jefferst  for  plaintiff  in  error: 

^o  possession  was  ever  taken  by  tbe  licensee 
or  his  assignee  under  any  of  these  instruments^ 
so  that  they  were  all  unexecuted  licenses. 

0/iio  (HI  Co.  V.  Toledo,  S.  <fe  F.  B,    Ck>,  4- 
Obio  C.  C.  210;  HerHngton  v.  Wood,  6  Obio^ 
C.  C.  826;  Meridian  If  at.   Bank  v.  McConica, 
8  Ohio  C.  C.  442;  Shepherd  v.  MeCalmont  Oa 
Co.  88  Hun.  87. 

Failure  to  drill  a  test  well  or  to  pay  the  ren- 
tal at  the  time  it  became  due  rendered  the  li- 
cense void. 

The  assignee  of  one  of  the  instruments  in 
suit  is  not  Hable  for  rental  overdue  at  tbe  time 
of  tbe  assignment,  unless  under  a  special  agree- 
ment 

SUrn  V.  Florence  Sewing  Maeh.  Oo.  S8  How. 
Pr.  478;  Le  Gierse  v.  Green,  61  Tex.  128, 
Johnston  v.  Bates,  16  Jones  &  8.  180. 

In  general  a  sum  of  money  in  gross  to  be- 
paid  For  the  nonperformance  of  an  agreement- 
is  considered  as  a  penalty. 

Tayloe  V.  Sandiford,  20  U.  8.  7  Wheat  13, 
6  L.  ed.  884;  BairdY.  ToUiter,  6  Humph.  186, 
44  Am.  Dec.  898;  Wallii  v.  Carpenter,  18  Al- 
len, 19;  Gheddiefc  v.  Marsh,  21  N.  J.  L.  46a; 
BeU  V.  Truit,  9  Bush,  257. 

Equity  will  relieve  the  lessee  from  such  st 
contract  made  by  mutual  mistake. 

Moore  v.  Platte  County,  8  Mo.  467;  OoltteU^ 
V.    Lawrence,  88  Barb.  648;  Ooldsborough  v. 
Baker,  8  Cranch,  C.  C.  48;  Greer  v.  Tweed,  IB^ 
Abb.  Pr.  N.  8.  427;  ColweU  v.  Lawrence,  88  N. 
Y.  71. 

Messrs.  C.  S.  Bnchanaii,  I«.  E.  Mats*. 
and  C.  !••  Wcems,  for  defendant  in  error: 

A  lease  is  voidable  only  at  the  election  of  the- 
lessor,  but  not  of  the  lessee,  though  the  proviso 
expressly  declares  that  it  shall  be  void. 

1  Parsons,  Coot.  506,  507;  Taylor,  Land.  Ss 
T.  g  492;  1  Smith.  Lead.  Cas.  102;  Smith  v. 
Whitbeek,  18  Ohio  8t.  471;  8  Kent,  Com.  464, 
465;  Gay  ▼.  Davey,  47  Ohio  St.  896;  Wms. 
Real  Prop.  896;  12  Am.  &  £ng.  Enc.  Law, 
p.  758. 

A  clause  providing  that  the  agreement  shall 
be  void  if  the  lessee  does  not  complete  the  well 
or  pay  the  rent  does  not  take  away  the  lessee'* 
liability  to  pay  the  rent  where  he  fails  to  com- 
plete the  well. 

Leatherman  v.  Oliver,  161  Pa.  646;  Bay  t. 
Western  Pennsylvania  If  at.  Gas  Co.  188  Pa* 
576,  12  L.  R.  A.  890:  Clark  v.  Jones,  1  Denio, 
516,  48  Am.  Dec.  706;  Galey  Bros.  v.  KeUer- 
man,  128  Pa.  491;  Jones  v.  Western  Pennayl- 
tania  Hat.  Gas  Co.  146  Pa.  204;  Wills  v. 
Manufaeturert^  Nat.  Gas  Co.  180  Pa.  222,  5L. 
R.  A.  608;  Ogden  v.  Hatry,  146  Pa.  640;  Smith  - 
V.  Miller,  49  N.  J.  L.  521;  Garnhart  v.  Fin- 
ney, 40  Mo.  449,  98  Am.  Dec.  803. 

The  assignee  of  a  lease  is  bound  in  favor  of 
the  lessor  to  know  the  contents  of  the  lease 
and  for  all  rents  in  arrears. 

Barroilhet  v.  BaiUUe.  7  Gal.  450;  12  Am.  Sl  • 
Eng.  Enc.  Law,  pp.  681, 1081,  1038:  Smith  v. 
Harrison,  42  Ohio  St.  180;  Wortldngton  ▼. 
Heuiee,  19  Ohio  8t.  66;  Babcock  v.  ScovilU, 
56  111.  461;  Eawlings  v.  Duvall,  4  Harr.  6t 
McH.  1. 

Where  the  agreement  is  for  the  performance- 
or  nonperformance  of  only  one  act,  and  there* 
is  no  adequate  means  of  ascertaining  the  pre- 


WooDLiKD  On.  Co.  T.  Cbawford. 


87 


dse  damage  whicb  may  leoult  from  a  violation, 
the  parlies  may,  if  they  pleaae,  by  a  separate 
dauKof  the  coDtract.  fix  upon  the  amount  of 
eompenaatioD  payable  by  the  defaultiDg  party 
kCK^  of  a  breach;  and  a  stipulation  inserted 
for  sQch  a  purpose  will  be  treated  as  one  for 
liqniHated  damaisea. 

1  Pom.  £q.  Jar.  <K)4,  g  442;  QramlUy.  Louh 
i?M.  11  Ohio  St.  849;  Votheal  ▼.  Talmaae,  9 
X.T.  551,61Am.  Dec.  716;  Clement  y.  Cash, 
21 N.  Y.  258;  Lange  ▼.  Werk,  2  Ohio  St.  519; 
Ldiigh  2Xne  db  L  Co,  y.  Bamford,  150  U.  8. 
685,  37  L.  ed.  1215;  Bamford  v.  UhighZinc  d 
I.  Co.  83  Fed.  Rep.  677: 15  Am.  &  Eng.  Enc. 
Law.  pp.  599.  600;  MeCaftan  v.  W/4arton,  121 
Pa.  424;  Oilmarev.  Ontario  Iron  Co.  86  N.  T. 
455;  Clark  y.  Midland  Bla$t  Furnace  Co.  21 
Ho.  AppL  68;  Bradford  Oil  Co.  v.  Blair,  118 
Pi  83,  67  Am.  Rep.  442;  Westmoreland  dt  C. 
Nat.  Gas  Co.  ▼.  BeWiti,  180  Pa.  266,  5  L.  R. 
A.  781. 

Bnrket*  J.,  delivered  the  opinion  of  the 

court: 

By  the  instrument  in  question  the  plaintiff 
below  irranted,  demised,  and  let  the  oil,  gas, 
lod  tract  of  land  for  the  purpose  and  with  the 
ri^bt  of  drilling  and  operating  for  oil  and  gas 
for  fi7e  years,  or  as  much  longer  as  oil  or  gas 
ihodd  be  found  in  paying  quantities  in  the 
hod.  This  is  more  t£an  a  license.  It  is  a 
lease  of  the  land,  oil,  and  ^as  for  a  limited 
tnne  and  purpose,  with  a  right  of  possession 
to  the  extent  reasonably  required  for  such 
purpose,  the  landlord  retainiog  all  that  should 
not  be  80  required.  The  principal  contention 
io  tbifl  case  arises  upon  that  part  of  the  lease 
which  provides  that  a  test  well  should  be  drilled 
wiibin  one  year,  and.  In  default,  payment  of  a 
jearly  rental  of  $138  for  further  delav,  and  the 
further  provision  that  a  failure  to  drill  the  test 
well  or  pay  the  rental  should  render  the  lease 
nail  and  void,  and  not  binding  on  either  party, 
tod  not  to  be  revived  without  the  consent  in 
writiog  of  both  parties.  It  was  this  proYlsion 
that  was  relied  upon  in  the  demurrer  to  the 
unended  petition,  and  In  the  third  general  de- 
fense in  the  answer  of  the  oil  company.  Re- 
duced to  its  essence,  this  is  a  promise  in  writ- 
ing, upon  suflOicient  consideration,  to  pay  a 
jearly  rental  of  $128  for  the  right  to  use,  to  a 
limited  extent,  certain  premises,  with  a  further 
provision  in  the  same  Instrument  that  a  failure 
to  pay  should  discharge  the  debt,  that  a  default 
of  payment  should  be  the  equivalent  of  pay- 
ment, that  failure  should  be  performance,  that 
noD payment  should  be  payment  Such  con- 
tradictions in  like  instruments  have  caused 
courts  to  look  critically  into  such  instru- 
meots  to  ascertain  the  real  intention  of  the 
puties.  because  such  contracts  cannot  be  en- 
forced according  to  their  letter.  A  promise  to 
paj  cannot  be  fulfilled  by  a  failure  to  pay.  A 
promise  to  drill  a  well  cannot  be  satisfied  by  fail- 
ure to  drill  such  well.  The  proper  const  ruc- 
tioDto  be  placed  upon  such  an  agreement  is  that 
upon  failure  of  the  lessee  to  drill  a  well,  or 
pay  the  rental,  or  both,  as  the  case  may  be, 
tbe  lessor  may  elect  to  put  an  end  to  the 
^<e,  and  enforce  payment  of  the  promised 
lental,  or  sue  for  damages  for  failure  to  drill 
ibewell;  or  he  may  elect  to  have  the  lease 
coutinue  in  force  to  the  end  of  the  term,  and 
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enforce  the  drilling  of  wells  and  the  pavment 
of  rentals  as  provided  in  the  lease.  Such  pro- 
visions of  forfeiture  are  for  the  benefit  of  the 
lessor,  and  not  for  the  benefit  of  the  lessee. 
The  lessee  cannot  plead  bis  own  default  or 
wrong  in  discbarge  of  his  obligation  to  drill  or 
pay  rental.  Parties  may  agree  that,  in  the 
case  of  failure  to  drill,  or  failure  to  pay,  or 
both,  the  lessee  shall  be  relieved  of  his  obliga- 
tion upon  such  terms  as  the  parties  may  agree 
upon  in  the  lease,  whether  the  terms  be  of 
value  to  the  lessor  or  loss  or  inconvenience  to 
the  lessee;  but  a  naked  default  and  nonper- 
formance, as  in  this  lease,  cannot  be  held  to 
discharge  the  obligations  of  the  lessee.  The  fol- 
lowing authorities  are  in  point:  Leathermaa  v. 
Oliser,  161  Pa.  846;  Bay  y.  Western  Penntyl- 
tania  Nat.  Gas  Co,  188  Pa.  576, 12  L.  R  A. 
290;  dark  v.  Jones,  1  Denio,  516,  48  Am. 
Dec.  706;  OaUy  Bros.  ▼.  KdUrman,  128  Pa. 
491;  Jones  Y.  Western  Pennsylvania  Nat,  Oas 
Co.  146  Pa.  204;  WiUs  v.  Manvfacturere  Nat. 
Oas  Co.  180  Pa.  222,  6  L.  R  A.  eOSi'Ogden  v. 
Hatry,  145  Pa.  640;  Smith  ▼.  Miller,  49  N.  J. 
L.  521;  Taylor,  Land,  ft  T.  §  492;  1  Smith, 
Lead.  Cas.  102,  119. 

It  would  also  be  competent  for  an  owner  of 
land  to  give  an  option  to  another  party,  upon  a 
sufiBcient  consideration,  to  drill  one  or  more 
wells  within  a  stated  time,  and,  upon  failure 
to  drill  such  wells  within  the  time  limited,  all 
rights  to  cease  as  to  both  parties.  And  it  is 
contended  by  the  oil  company  in  this  case 
that  the  leases  in  question  are  such  options,  or 
else  are  mere  unexecuted  licenses.  In  case  of 
an  option,  a  certain  consideration  is  paid  or 
agreed  to  be  paid  to  tie  up  the  land  for  a  given 
time,  and  during  that  time  the  owner  is  pre- 
vented from  using  or  disposing  of  the  land 
contrary  to  the  terms  of  his  contract.  But  in 
such  cases  the  consideration  for  the  option 
must  be  paid,  and  cannot  be  satisfied  by  a 
naked  default.  If  such  default  could  be  held 
as  satisfaction  of  the  consideration,  the  instru- 
ment would  be  without  consideration,  and 
therefore  void.  In  the  leases  in  question  the 
consideration  is  $1  paid,  and  certain  rent- 
als promised  to  be  paid  In  default  of  drilling 
a  well;  and.  considered  as  an  option,  the  whole 
consideration  for  the  option  must  be  paid. 
The  same  result  follows  if  the  instruments  be 
regarded  as  unexecuted  licenses.  The  consid- 
eration paid  and  agreed  to  be  paid  for  the 
license  is  $1  paid  and  certain  rentals  to  be 
paid,  and  the  licensor  not  having  interfered  • 
with  the  rights  of  the  licensee,  the  latter  is 
bound  to  pay  the  full  consideration  promised 
for  the  license,  even  though  he  never  availed 
himself  of  its  privileges.  Bo  that,  whether  the 
instruments  in  question  are  regarded  as  leases, 
options,  or  licenses,  the  plaintiff  below  is  enti- 
tled to  receive  the  considerations  or  rentals 
agreed  to  be  paid. 

The  first  defense  to  the  first  cause  of  action 
of  the  amended  petition,  to  which  a  demurrer 
was  sustained,  raised  the  question  whether  the 
oil  company  became  liable,  under  the  assign- 
ment to  it,  for  the  rentals  which  had  matured 
and  remained  unpaid  at  the  time  of  the  assign- 
ment of  the  leases,  as  well  as  for  the  rentals 
which  thereafter  accrued.  We  think  that 
the  demurrer  was  properly  sustained.  In  his 
assignment  of  the  leases  Mr.  Underwood  stipu- 
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lated  that  the  oil  compaDy  should  have  and 
hold  the  leases  under  the  terms  thereof,  and 
under  and  subject  to  the  rents  and  coyenants 
therein  reserved  and  contained  on  part  of  the 
lessee  to  he  paid,  kept,  done,  and  performed. 
By  accepting  this  assignment  with  that  stipu- 
latloDy  and  causing  the  same  to  be  recorded, 
and  receiving  the  leases  thereunder,  the  oil 
company  became  bound  to  perform  all  the 
unperformed  terms  of  the  leases.  It  stepped 
into  Mr.  Underwood's  shoes,  and  assumed  his 
obligations. 

It  is  also  urged  that  the  failure  to  drill  the 
required  well,  and  failure  to  pay  the  agreed 
rental,  did  not  entitle  the  lessor  to  recover  the 


amount  named  as  rental,  but  at  most  would 
only  entitle  him  to  recover  unliquidated  dam- 
ages. We  regard  the  case  as  one  of  rental. 
The  amount  agreed  to  be  paid  was  for  the 
exclusive  right  of  drilling  and  operating  the 
premises  for  oil  and  gas.  Failure  to  exercise 
the  right  would  not  relieve  the  company  from 
pavment  of  the  amount  agreed  upon  as  the 
price  of  such  exclusive  right. 

There  are  some  other  questions  made  in  the 
record,  but  we  find  no  error  as  to  them,  and 
do  not  regard  them  as  of  sufficient  general 
interest  to  warrant  a  further  reporL 

Judgment  affirmed. 
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▲  elty  ordlnaAoe  making^  it  onlawftd 
for  barbers  to  pursue  their  eallin^  on 
Sundayy  witbout  applyioff  tootber  kinds  of 

,  employment,  is  unconstitutional  as  class  legisla- 
tion. 

(September  28,  USaj 

APPEAL  by  defendant  from  a  Judgment  of 
the  Superior  Court  for  Pierce  County  con- 
victing him  of  violating  a  city  ordinance  pro- 
hibiting barbers  from  pursuing  their  occupa- 
tion on  Sunday.    Retened. 

The  facts  are  stated  in  the  opinion. 

Messn.  O'Brien  &  Robertson,  for  ap- 
pellant: 

.  The  state  has  passed  a  general  Sunday  law 
which  by  its  terms  does  not  forbid  a  person 
carrying  on  bis  trade  or  calling  on  Sunday. 

State  V.  Krech,  10  Wash.  16«. 

This  bein^  the  case  the  city  of  Tacoma  has 
not  under  its  enabling  act  and  the  charter 
adopted  by  the  city  thereunder  power  to  pass 
such  an  ordinance  as  was  attempted  herein. 

1  Dill.  Mun.  Corp.  §§  89,  817  et  ieq,,  829; 
CJiamper  v.  Oreeneastle,  188  Ind.  889,  24  L.  R. 
A.  768:  Orawfordsvilie  v.  Braden,  180  Ind.  149, 
14  L.  R.  A.  268;  J  5  Am.  &  Eng.  Enc.  Law, 
pp.  1166,  1167,  and  authorities  there  cited. 

This  ordinance  is  unreasonable  in  its  opera- 
tion, unjust  and  special,  and,  under  the  provi- 
sions of  our  Constitution  guaranteeing  individ- 
uals freedom  and  forbidding  encroachments  on 
their  rights,  is  void  as  being  in  conflict  there- 
with. 

Keim  v.  Chicago,  46  HI.  App.  445;  Virgo  ▼. 
Toronto,  22  Can.  Sup.  Ct.  Rep.  447. 

Note.— See.  in  accorda  dob  with  the  above  ded- 
eioo,  tbose  of  Eden  v.  People  (III.)  32  L.  R.  A.  659; 
Ex  parte  Jentzecb  (Cal.)  82  L.  R.  A.  664:  and  contra^ 
People  V.  HavDor  (K.  Y.)  81 L.  R.  A.  680. 

For  constitutionality  of  Sunday  laws  generally, 
flee  noU  to  Judetlnd  v.  State  (Md.;  22  L.  R.  A.  721. 

84  L.  R.  A. 


JitegSTM.  J.  P.  JndoiitW.  H.  H.  K^ 
and  Stacy  W.  Gibbs*  for  respondent: 

If  legislation  affects  all  engaged  in  the  same 
business  or  pursuit,  and  is  in  partial,  but  not 
total,  restraint  of  trade,  it  is  not  class  legislar 
tion. 

Peopls,  NeehamavB,  v.  Warden  of  City  Prison, 

144  K  T.  529,  27  L.  R.  A.  718. 

This  legislation  is  a  valid  exercise  of  police 
power.  It  is  in  aid  of  public  health,  in  a  less 
degree  of  public  morals. 

y  eopU  V.  BelUt,  90  Mich.  151.  22  L.  B.  A. 
696;  People  v.  Havnor,  1  App.  Div.  459. 

It  is  too  late  to  begin  to  deny  the  constitu- 
tionality of  Sunday  laws  against  worldly  labor. 

Judeftnd  v.  State,  78  Md.  510,  22  L.  R.  A. 
721. 

The  ordinance  in  question  relates  to  the  pub- 
lic health  and  public  morals. 

Plumley  v.  MaBsachueetts,  165  U.  S.  461,  89 
L.  ed.  228;  Boston  Beer  Co.  v.  Maemchusette, 
97  U.  8.  82,  24  L.  ed.  989;  Northtoesiern  Fer- 
tilizing  Co.  v.  Hyde  Park,  97  U.  8.  663,  24  L. 
ed.  1037;  Stone  v.  Miseimppi,  Harris,  101  U. 
S.  814,  25  L.  ed.  1079;  Buteherit  Union  8.  H, 
db  L.  8.  L.  Co,  V.  Crescent  City  L.  8.  L,  dt  8. 
H.  Co.  Ill  U.  8.  746,  28  L.  ed.  585:  New  Or- 
learn  Gaslight  Co.  v.  Louisiana  Light  dt  H,  P. 
dt  Mfg.  Co.  115  U.  S.  650,  29  L.  ed.  616;  Ne«s 
York  Health  Department  v.  Trinity  Church, 

145  N.  Y.  82,  27  L.  R.  A.  710. 

Article  2,  ^  10,  of  the  Constitution  ^ants 
powers  to  cities  of  the  first  class,  co-ordinate 
with  those  possessed  bv  the  legislature,  to  gov- 
ern in  local  matters  with  a  reserved  power  in 
the  legislature. 

St.  Louis  y.  Western  U.  Telw.  Co,  149  U.  8. 
465,  87  L.  ed.  810;  People  v.  Hoge,  56  Cal.  612; 
StaU,  Kansas  City,  v.  Field,  99  Mo.  852; 
Scurry  v.  8eaUle,  8  Wash.  278;  Hou>s  v.  Barto, 
12  Wash.  627. 

Article  2.  g  102,  of  the  Constitution  is  self- 
executing,  and  gives  municipalities  this  power 
without  any  legislation. 

Re  Cheney,  90  Cal.  617;  EseparU  Tuttle,  91 
Cal.  589;  Be  Linelian,  72  Cal.  114;  McCloskey 
V.  Kreling,  76  Cal.  511;  Ex  parte  Casinelio,  62 
Cal.  588;  Re  Stuart,  61  Cal.  874. 

Tbe  general  welfare  clause  in  the  case  of  a 
city  of  this  class  is  sufficient,  and  is  not  incon- 
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iisreoi  witli  the  general  poHey  of  the  state. 
Od  the  coDtrarj  it  ii  in  bannony  with  it. 

Tkeim  ▼.  AeDatid,  84  Fla.  440»  26  L.  R. 
A.  234:  1  Dill.  Mud.  Corp.  4tb  ed.  g  897,  and 
caan  cited;  McPfierson  ▼.  Chebanse,  114  IlL 
46.  §5  Am.  Rep.  857. 

Laws  against  worldly  labor  on  Sunday  are 
coDstiiutional. 

Cooley.  Const  Lim.  5th  ed.  589;  1  Dill. 
Han.  Corp.  5th  ed.  §  897.  and  note. 

This  law  does  not  abridge  the  rights  of  dti- 
zeos  of  this  state. 

PeojOe  ▼.  HaOrouek,  11  Utah.  291. 

It  is  not  class  legislation. 

PeopU  ▼.  BtUet,  99  Mich.  161,  22  L.  H. 
A.  696;  Peopie  ▼.  Bavnar,  1  App.  Div.  459; 
iMberman  ▼.  8taU,  26  Neb.  464;  Black,  Const. 
Probibition,  §  71;  Com.  ▼.  Hamilton  Mfg.  Co. 
120  Mass.  888;  FaUr  ▼.  Poliee  Camr».  102  Cal. 
483. 

Barbering  is  not  a  work  of  necessity. 

Om.  ▼.  Waldman,  140  Pa.  89,  11  L.  R  A. 
588;  State  T.  Drederiek,  45  Ark.  847;  State  ▼. 
Welhtt,  54  Mo.  App.  810. 

Per  Citrlaai: 

The  appellant  was  oonvfcted  in  the  munic- 
ipal court  for  violating  a  city  ordinance  of  the 
city  of  Tacoma,  which  ordinance  prevents  bar- 
ben  from  pursuinff  their  calling,  from  shaving 
or  doing  any  worK  in  conneciion  with  their 
trade,  for  compensation,  on  Sunday.  Appe&i 
was  taken  to  the  superior  court  of  Pierce 
connty.  On  the  trial,  appellant  was  again 
coD?ieted,  and  from  the  Judgment  of  that 
court  this  appeal  is  taken. 

This  judgment  is  attacked  for  various  rea- 
sons by  the  appellant,  but,  with  the  view  we 
take  of  his  last  contention,— f»z.  that  the  law 
ra  special,  and  is  obnoxious  to  ihe  provisions 
of  our  Constitution  in  relation  to  special  lejris- 
lation, — a  discussion  of  the  other  propositions 


will  not  be  necessary.  One  class  of  people  is 
singled  out  by  this  law,  while  otber  laboring 
people,  in  different  characters  of  emplovment, 
are  allowed  to  prosecute  their  work.  Conced- 
ing, for  the  purpose  of  this  case,  the  right  of 
the  legislature  to  pass  a  law  restricting  or  for- 
bidding manual  labor  on  Sunday,  yet,  under 
the  provisions  of  our  Constitution,  the  restric- 
tion must  be  imposed  alike  upon  all  residents 
of  the  state,  or  tbe  effect  of  the  law  would  be 
to  work  privileges  and  immunities  upon  one 
class  of  citizens  which  did  not  equally  belong 
to  all  citizens.  If  this  law  is  valid,  then  tbe 
legislature  would  have  the  right  to  prohibit 
farm  labor  on  Sunday,  to  prohibit  working  by 
printers  on  Sunday,  to  prohibit  nine  tenths  of 
the  employments  which  citizens  usually  en- 
gage in  in  this  country,  and  leave  the  other  one 
tenth  of  the  people  to  pursue  their  vocations. 
This  would  plainly  be  granting  privileges  and 
immiioities  to  one  class  which  did  not  belong 
equally  to  all  citizens.  Tbe  object  of  the  Con- 
stitution was  to  prohibit  special  legislation,  and 
substitute  in  its  place  a  general  law,  which  bore 
on  all  alike.  It  seems  to  us  that  the  ordinance 
in  question  ia  "special  lej^slation,"  within  the 
meaning  of  the  Constitution;  and,  of  course,  if 
tbe  legislature  had  no  light  to  pass  such  a  law,  it 
could  not  delegate  such  power  to  a  city  council. 
This  view  is  sustained  by  Ex  parte  Jeniztch 
(Cal.)  82  L.  R  A.  664;  Ketm  v.  Chicago,  46  III. 
App.  445;  Paeadena  v.  Stimeon,  91  Cal.  288; 
State  V.  Oranneman,  182  Mo.  826;  and  JSden 
V.  PeopU,  161  111.  296,  82  L.  R.  A.  659.  It  is 
true,  there  have  been  some  decisions,  notably 
in  the  state  of  New  York,  holding  the  contrary 
view;  but  we  are  satisfied  with  the  reasoning 
of  the  cases  cited,  and  therefore  hold  the  or- 
dinance to  be  unconstitutional. 

The  judginent  mU  As  revened,  and  the  cause 
dismissed 
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NEW  YORK  COURT  OF  APPBAIA 


John  D.  CHEEVER,  Appt., 

V. 

PITTSBURG.CHENANGO,  &LAKE  ERIE 
RAILROAD  COMPANY,  Reept. 

OBO  N.  T.  60.) 

One  who  takes  the  nepr^^tiable  note  of  » 
eorpomtioB  from  Its  president  as  collateral 
•ecoiicy  for  a  loan  to  blm  or  a  firm  to  which 
hebelODRS  is  not  precluded  from  datmioff  as  a 
bona  flde  bolder  by  reason  of  tbe  fact  that  tbe 
note  waa  signed  by  tbe  president,  where  It  was 
payable  to  a  third  person  who  bad  Indorsed  it. 

{fiarOtUt  HaiifiU^  and  Vann,  JJ.^  dfuenU 
(October  Cisga.) 


APPEAL  hy  plaintiff  from  a  Judgment  of  the 
General  Term  of  tbe  Supreme  Court,  First 
Department,  affirming  a  judgment  of  the  New 
York  County  Circuit  in  favor  of  defendant  in 
an  action  brought  to  recover  tbe  amount 
alleged  to  be  due  on  certain  promissory  notes. 
Reversed, 

The  facts  are  stated  in  the  opinions. 

Jfeseri.  James  J.  Myers  and  Anaten  O. 
Fox*  with  Meatri,  Tkeall  A  Beamt  for  ap- 
pellant: 

The  presumption  is  that  the  rights  and  rela- 
tions of  parties  to  negotiable  paper  are  pre- 
cisely such  as  they  appear  upon  its  face. 

Hoge  V.  Lannng,  85  N.  Y.  186;  CoUon  ▼. 
Amot,  67  N.  Y.  259,  15  Am.  Rep.  496. 


NoTB.— For  some  autborities  as  to  circumstances 
riTing  notice  of  fraud  to  the  purchaser  of  negotia- 
ble paper,  see  Oaoajoharle  Nat.  Bank  v.  Biefendorf 
(N.YJlOI..B.A.Or7. 

MUR.  A. 


As  to  the  power  of  the  president  of  a  corpora- 
tion, see  naU  Wait  v.  Kashua  Armory  Asso.  (K.  H^ 
UL.B.A.8G8. 


Nsw  Toon  Ooun  <«i  Afpbaijl 
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When  these  notes  were  olEered  as  eonsteral 
secoritx  for  s  loso  to  the  Ann  of  M.  8.  Frost 
<9b  800,  each  note  apon  Its  face  appeared  to  be, 
not  a  corporate  obligation  created  by  the  preri- 
dent  in  bis  own  favor,  but  rather  a  corporate 
obligation  issued  regularly  forTahieio  a  stran- 
^rer.  John  T.  Bnien,  and  Indorsed  by  him  for 
valae  to  M.  8.  Frost  A  Son,  who  were  then  the 
ostensible  ownere. 

What  tbey  appeared  to  be  Mr.  Brooks  had  a 
ri^bt  to  assume  tbey  were. 

Hoffe  y.  Lannng,  tupra;  Mechattiat  Bkg, 
A8S0.  y.  New  York  d  8.  White  Lead  Co.  86  N. 
Y.  505;  Bdmoni  Branch  qf  State  Bank  y.  Boffe, 
Id.  05:  Magee  y.  Badffer,  84  K.  T.  247. 90  Am. 
Dec.  691;  Coleon  y.  Arnot,  67  K.  Y.  259,  15 
Am.  Rep.  496;  Central  Bank  y.  Bammett,  50 
N.  Y.  158;  Jarvie  y.  Manhattan  Beach  Co. 
148  N.  Y.  662,  81  L.  R  A.  776;  Goodman  y. 
JSimonds.  61  U.  8.  20  How.  866.  16  L.  ed.  941. 

The  mere  fact  that  Mr.  Frost,  who  presented 
the  notes  on  behalf  of  M.  8.  Frost  &  Son,  was 
president  of  the  defendant  corporation  did  not 
show  as  matter  of  law  that  the  firm  of  M.  8. 
Frost  &  Son  were  not  the  owners  of  the  notes. 

Ex  parte  BwheU,  8  Mont.  D.ADeQ.  616; 
Erchange  Bank  y.  Monieath,  26  K.  Y.  605; 
Bank  if  New  York  Nat.  Bkg.  Asso.  y.  Ameri- 
can Dock  d  T.  Co.  148  K.  Y.  559;  Jarvie  y. 
Manhattan  Beach  Co.  eupra:Bank  of  Qene- 
eee  y.  PaUhin  Bank,  18  N.  Y.  809;  Farmer^ 
A  M.  Bank  y.  Butcher^  d  D.  Bank,  16  N.  Y. 
125;  9mith  y.  Lu%her,  6  Cow.  688:  Oale  y. 
MiUer,  44  Barb.  420;  Ridley  y.  Taylor,  18 
East,  175;  Swan  y.  Stede^  7  East.  210;  Murphy 
y.  Camden,  18  Mo.  122;  Tutt  y.  Addame,  24 
Mo.  186;  Eckert  y.  Cameron,  48  Pa.  120:  At- 
tenborough  Bank  y.  Mackenzie,  25  L.  J.  Ezch. 
244;  1  Ames,  Cases  on  Bills  A  Notes.  748,  note 
(8);  7  Haryard  L.  Key.  807;  Atlas  Nat.  Bank 
y.  Satery,  127  Mass.  76;  Ftfth  Ward  JSav.  Bank 
y.  First  NaL  Bank,  48  N.  J.  L.  618; 
Walker  y.  Kee,  14  8.  0.  142;  LafayetU  8av. 
Blink  y.  St.  Louis  Stoneware  Co.  4  Mo.  App. 
276.  2  Mo.  App.  299;  Editarde  y.  TJiomas, 
66  Mo.  468;  Tetds  y.  Tens,  24  Mo.  585;  Chap- 
man y.  Remington,  80  Micb.  552;  Freeman's 
Nat.  Bank  y.  Satery^  127  Mass.  80»  84  Am. 
Rep.  845. 

The  president  haying  been  anthorized  to 
^ye  the  corporate  notes  to  the  amount  of 
$10,000,  it  is  no  defense  asag^^'^st  a  purchaser 
for  yalue  without  notice  for  tbc  corporation  to 
show  that  the  president  abused  his  authority 
and  did  not  apply  the  notes  to  the  purpose 
which  was  Indicated  In  the  resolution  of  aa- 
tbority. 

Jarvis  y.  Manhattan  Beach  Co,  148  N.  Y. 
652.  81  L.  R  A.  776;  Lexington  y.  Butler,  81 
U.  8.  14  Wall.  282.  20  L.  ed.  809;  Bank  0/ 
Bengal  y.  MacUod,  7  Moore.  P.  C.  C.  85;  Rido- 
way  y.  Farmers'  Bank,  12  Serg.  A  R  256, 14 
Am.  Dec.  681:  Exchange  Bank  y.  Monteath,  17 
Barb.  171. 

Mr.  Frank  SnlllTaA  Siiiiili»for  respond- 
ent: 

The  plaintiff  Is  not  a  bona  fide  bolder  of 
the  notes  for  yalue  without  notice  of  facts 
affecting  their  yalidity  before  maturity  and  In 
the  usual  course  of  business,  and  therefore 
cannot  recoyer  upon  said  notes. 

Wilson  y.  Metropolitan  Elee.  B.  Co.  120  K. 
Y.  145;  American  Exeh.  Nat.  Bank  y.  New 

84  L.  R  A. 


York  BstL  d  P.  Of.  148  N.  T.  696;  Manhattan. 
L.  Liu.  Co.  y.  Forty  second  Street  dk  Q.  B.  F. 
a.  Co.  189  K.  T.  146;  Qenfrd  y.  MeCkmniek, 
180  K.  Y.  261,  14  L.  R  A.  284:  Pendleton  y. 
Fay^  2  Paige,  202;  Shaw  y.  Spencer,  100  Mass. 
888. 1  AuL  Rep.  115,  97  Am.  Dec.  107;  Gar- 
rard y.  Pittsburgh  d  O.  EL  Co.  2»  Pei.  154; 
Farringfon  y.  South  Boeton  R  Go.  160  Mass. 
406.  6  L  R  A.  849:  Pttrie  y.  Clark,  11  Serg. 
ft  R  877,  14  Am.  Dec.  686;  Cutter  ▼.  Bene 
Real  Estate  Co.  91  Pa.  867;  Ufe  d  F.  Ine.  Co. 
y.  Meehanufs  F.  Ine.  Co.  7  Wend.  81:  Adriance 
y.  Roome,  62  Barb.  899;  Stainer  y.  l^son,  8 
HiU,  279;  Magce  y.  Badger,  84  N.  Y.  247,  90 
Am.  Dec.  691:  Chemung  Canal  Bank  y.  Brad- 
ner,  44  li.  Y.  680;  Kraft  y.  Freeman  Printing 
d  Pub.  Aeeo.  87  K.  Y.  628:  Central  Nat.  BatUc 
y.  Connecticut  Mut.  L.  Ins.  Co.  104  U.  &  64. 
26L.ed.  693. 

Where  a  party  has  knowledge  of  such  facts 
as  would  induce  a  man  of  ordinary  pmdence 
to  make  further  Inquiry,  a  failure  to  make 
Inquiry  is  ylsited  with  all  the  consequences  of 
notice. 

Wsde,  Law  of  Notice.  8  11;  Petrie  y.  Oark, 
Life  db  F.  Ins.  Co.  y.  Meehanie'e  F.  Ins.  Co. , 
Adriance  y.  Roome,  Stainer  y.  Tyson,  and 
Culver  y.  Reno  Real  Estate  Co.  supra. 

The  original  holder  waa  not  a  holder  in  cood 
faith. 

Knowing  Frosfs  agency  for  the  railroad 
company,  and  that  he  was  acting  for  bimaelf 
in  furtherance  of  a  personal  interest  adyerse  to 
the  railroad  company,  Francis  A.  Brooks  was 
put  upon  iDquliy  to  ascertain  whether  be  waa 
authorized  t^  the  railroad  company  to  make 
persona]  use  of  the  notes.  To  rely  upon  the 
as.«urancesof  Frost  without  obtaining  knowl- 
edge of  the  truth  was  but  permitting  Froet  to 
commit  a  fraud  upon  the  railroad  company  aa 
well  as  the  indorsee.  '  • 

Story,  Agency.  §  186;  Farmenf  db  M.  Bank  y. 
Butchenf  2  D.  Bank^  16  N.  Y.  184;  Dowlen 
y.  Cryder,  66  N.  J.  L.  829;  Bank  qfNew  York 
Nat.  Bkg.  Asso.  y.  American  Dock  db  T.  do.  148 
N.  Y.  559:  Columbia  Bank  y.  Gospel  Tabernacle 
Church,  127  N.  Y.  861;  LifedbF.  Ins.  Oo.  y. 
Mechnnufs  F.  Ins.  Co.  swjrra;  Qerman-Ameriean 
Bank  y.  Brcnham,  85  Fed.  Rep.  185;  Anderson 
y.  Kissam,  Id.  699;  Mecbem.  Agency,  g  898 
Union  Nat.  Bank  y.  UnderhiUTmb  N.  Y.  836 
Moores  y.  NcUional  Bank,  16  Fed.  Repi  141 
Moores  y.  Oitieentt  Nat.  Bank,  111  U.  5.  166i 
28  L.  ed.  885. 

There  is  no  presumption  that  the  presideDt 
of  a  corporation  has  power  to  bind  it 

Lyndon  MUl  Co.  y.  Lyndon  Literary  dt  B. 
Inst.  68  YL  681. 

The  notes  in  suit  baying  been  obtained  and 
negotiated  in  fraud  of  the  railroad  company^ 
the  onus  was  upon  the  plaintiff  of  showing^ 
that  he  acquired  the  said  notes  in  good  faith. 

Grant  y.  WaUh,  146  N.  Y.  602;  Jew  ▼. 
Ditfendorf,  180  N.  Y.  6;  CanajoharU  UTat. 
Bank  y.  Litfendoif.lTZ  N.  Y.  191, 10  L.  R. 
A  676;  VosburgY.  Diefendorf,  119  N.  Y.  857; 
Nickerson  y.  Ruger,  76  N.  Y.  282;  Ocean  NeU. 
BankT.  CarU,  65  N.  Y.  441;  Firet  Nat.  BanJt 
y.  Green,  48  N.  Y.  298. 

The  pledge  of  the  notes  in  suit  by  the  presi- 
dent of  the  railroad  company  was  unauthorized, 
and  cannot*bind  the  defendant. 

Shau  y.  Saranac  Horse  NaU  Oo.  144  N.  Y. 


1896. 


Chbbyeb  y.  PiTTBfiUBO,  C.  &  L.  B.  R.  Oa 
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180;  Oumming  v.  Williamson,  1  Sandf.  Ch.  17; 

WMnmy,  McComb,  1  Hill,  111;  Bloomer  v. 

Waldnn,  8  Hill.  361;  Albany  F,  Ins.  Co.  y.  Bap, 
4  N.  T.  9;  Merchants^  Bank  ▼.  Lifsingston,  74 
N.  T.  228;  Writ^ht,  Agency,  79;  Mecbem, 
Ageocj,  §  856;  Story,  Agency,  78;  RaDdolpb, 
Oom.  Paper,  ^794;  Bank  of  Bengal  y.  Macleod, 
7  Moore,  P.  C.  C.  85;  Franeia  y.  Joeeph,  8 
£dw.  Ch.  182;  Ferry  y.  CouneU  Bluffs  City 

Waterworks  Co,  67  Hao.  456:  Park  Bank  y. 

Watson,  42  N.  Y.  490. 1  Am.  Rep.  578. 

It  is  immaterial  whether  the  notea  were  taken 
in^^ood  faith  and  for  yalue  before  maturity 
If  the  circumBtaDcea  attending  their  issue  were 
sufflcicDt  to  put  Mr.  Brooks  upon  his  inquiry, 
and  if  the  result  of  such  inquiry  diligently 
pursued  would  haye  acquainted  him  with  the 
facts  which  rendered  the  transaction  unlawful. 
WUson  ▼.  Metropolitan  Elev.  B.  Co.  120  N.  T. 
145;  Pendleton  y.  Fay,  2  Paiire,  202;  Oarrard 
y.  Pittsburgh  d  C.  A  Cb.  29  Pa.  154;  Shaw  y. 
Spencer,  luO  Mass.  888,  1  Am.  Bep.  115,  97 
Am.  Dea  107. 

When  fraud  in  fact  is  self-eyident,  as  in  a 
<:a8e  of  deception,  or  misrepresentations  found 
or  attempted,  it  is  the  duty  of  the  court  to  ad- 
judge upon   it  without  submitting  it  to  the 

Thomp.  Trials,  g  1981,  citing  Williams  y. 
Bartsham,  80  Ala.  211;  Hardy  y.  Simpson,  18 
In;d  L.  182;  Sturtevant  y.  BeUlard,  9  Johns. 
^87,  6  Am.  Dea  281;  WorseUy  y.  Demattos, 
1  Burr.  467;  Bigelow,  Fr.  1st  ed.  468;  OagsY. 
Parker,  25  Barb.  141;  Brvin  y.  Voorhees,  26 
Barb.  127. 

Proof  that  a  promissory  note  purporting  to 
be  made  by  a  corporation  was  signed  by  the 
preddent  and  secretary  is  not  sufficient  without 
proof  of  ibe  authority  of  the  president  and 
-secretary  to  sign  the  note. 

MeOuUough  y.  Moss,  5  Denio,  567;  Peoples 
Bank  ▼.  St.  Anthony's  Roman  Catholie  Church, 
109  N.  T.  612;  National  Bank  y.  Natassa 
Phosphate  Oo,  56  Hun,  186;  Dabney  y.  Stetens, 
^  How.  Pr.  841;  First  Nat.  Bank  y.  Covnea 
Bluffs  City  Waterworks  Oo.  56  Hun,  412;  Wah- 
lig  y.  Standard  Pump  Oo.  80  N.  T.  8.  R.  890. 

O'Brieiit  J.,  deliyered  the  opinion  of  the 
•court: 

The  complaint  in  this  action  contained  four 
-separate  cauaes  of  action,  each  upon  a  promis- 
sory note  of  the  defendant.  The  last  two 
<aiuse8  of  action  were  not  defended,  and  upon 
these  the  plaintiff  recoyered,  but  was  defeated 
upon  the  two  notes  embraced  in  the  first  and 
second  causes  of  action.  The  defense  to  these 
two  notes  was  that  they  were  made  by  the  de- 
fendant's president,  one  M.  8.  Frost,  and  by 
him  wrongfully  diverted  from  the  uses  and 
purpoeea  for  which  they  were  intended  to  bis 
own  personal  or  priyate  benefit,  or  the  benefit 
ef  a  firm  of  which  he  was  a  member,  and  that 
the  plaindfF  is  not  a  bona  fide  holder,  but 
^chargeable  with  notice  of  these  facta.  The 
following  are  copies  of  the  two  notes  in  con- 
troversy, with  the  indorsements  thereon  when 
put  in  circulation  by  the  defendant's  presi- 
dent. 

45.000. 

Greenyille,  Pa..  Febr'y  24th,  18S8. 
Four  months   after   date  the  Pittsburgh, 
£henango,  ft  Lake  Erie  Railroad  Company 

Z\  L.  R.  A. 


promises  to  pay  to  the  order  of  John  T.  Bruen 
five  thousand  dollars,  at  the  American  Ex- 
change National  Bank,  New  York  City. 
Yalue  received. 

The  Pittsburgh, Sbenango.  ft  Lake  Erie  Rail- 
road Company,  by  M.  8.  Frost,  President. 
Attest:    K  8.  Templeton,  Secretary. 

Indorsed:  Pay  to  the  order  of  M.  8.  Frost 
ft  Bon.  John  T.  Bruen. 

M.  8.  Frost  ft  8on. 

$5,000.00. 

Greenyille,  Pa.,  Feb'y  24th,  188a 

Three  montha  after  date  the  Pittsburgh* 
8henanBo,  ft  Lake  Erie  Railroad  Company 
promises  to  pay  to  the  order  of  John  T.  Bruen 
five  thousand  dollars,  at  the  American  Ex- 
change National  Bank,  New  York  Ci^. 
Yalue  received 

The  Pittsburgb,8henango,  ft  Lake  Erie  Rail- 
road Company,  by  M.  8.  Frost,  President 
Attest:    £.  8.  Templeton,  Secretary. 


Indorsed: 


John  T.  Bruen. 
M.  8.  Frost  ft  8on. 


The  body  of  these  notes,  and  every  part  of 
them  except  the  signature  of  the  president,  was 
in  the  handwriling  of  Templeton,  the  secretary. 
The  president  was  authorized  by  the  board  of 
directors  to  issue  the  corporate  notes  to  the  ex- 
tent of  $10,000  for  the  purpose  of  purchasing 
flbat  cars.  In  March.  1888,  before  the  notes  be- 
came due.  Frost  went  to  Boston,  and  there 
negotiated  a  cash  loan  of  $80,000  from  Franda 
A.  Brooks  for  the  benefit  of  M.  8.  Froat  ft 
8on,  giving  the  firm  note  therefor,  and  deliver- 
ing to  him  the  two  notes  in  question,  indorsed 
As  they  now  appear,  with  other  obligations,  as 
collateral  aecurity  for  the  payment  of  thia 
loan.  Subsequen  t  to  the  maturity  of  the  notea, 
Brooks  became  the  absolute  owner,  by  consent 
of  the  pledgeor,  and  the  proceeds  applied  upon 
the  debt,  and  still  later  be  transferred  them  to 
a  third  party,  and  they  have  come  to  the  hands 
of  the  plaintiff,  for  value.  It  is  not  claimed 
that  the  plaintiff  occupies  any  other  or  differ- 
ent position  than  Brooks  would  if  he  had 
brought  the  action  upon  the  notes  at  maturity. 
Bruen,  the  pa\'ee  of  the  notes,  was  the  private 
secretary  of  Frost,  the  president;  and  the  notea 
were  made  payable  to  him  bv  Templeton,  the 
secretary  of  defendant,  who  drew  them  in  that 
form  at  the  suggestion  of  the  president.  There 
is  not,  and  cannot  be,  any  dispute  with  respect 
to  the  authority  of  Frost  to  make  the  notes. 
They  were  made  with  suflQcient  authority,  the 
fraud  upon  the  defendant  consisting  in  the 
wrongful  use  of  them  when  made  for  a  legiti- 
mate purpose,  by  the  president  for  his  own 
private  business.  Nor  is  there  any  dispute 
with  respect  to  the  fact  appearing  on  the  plain- 
tiff's case,  that  Brooks  paid  value  for  the  notes, 
and  made  present  advances  in  cash  to  Frost  In 
the  sum  already  stated.  It  is  eoually  clear 
upon  the  record  that  Brooks  baa  no  actual 
knowledge  of  the  facts  surrounding  the  origin 
of  the  paper,  or  of  the  diversion  of  it  by  the 
president  He  received  the  notes  and  made 
the  advances  in  Boston,  whereas  they  were 
made,  and  the  transactions  stated  with  respect 
to  them  took  place,  in  a  distant  state,  where  the 
oflQce  of  the  company  was.  and  is  indicated  on 
the  paper  as  the  place  where  made. 
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The  learned  trial  judge  held,  as  matter  of 
law,  that  the  plaintiff  could  not  recover  upon 
the  notes,  for  the  reason  that  he  was  charge- 
able with  knowledge  of  the  facts  and  circum- 
staocea  that  render^  them  invalid  in  the  hands 
of  Frost.  The  plaintiff  is  doubtless  charge- 
able with  such  knowledge  or  notice  as  to  the 
antecedent  equities  of  the  defendant  as  Brooks, 
bis  assignor,  had,  but  with  no  others.  If  the 
notes  were  valid  obligations  in  the  hands  of 
Brooks,  the  plaintiff  may  assert  every  right 
that  be  could  have  asserted.  It  needs  no  argu- 
ment to  show  that  if  Brooks  had  knowledge  or 
notice,  or  is  in  law  chargeable  with  knowledge 
or  notice,  of  the  fraud  by  means  of  which  the 
notes  were  diverted  from  the  purpose  for  which 
they  were  authorized  to  be  made,  the  plaintiff 
cannot  recover.  But  it  is  not  claimed  that  he 
knew  any tbinj^  about  the  orig^in  or  diversion  of 
the  paper,  in  nict.-  All  that  is  claimed  is  that 
when  it  was  presented  to  him  in  Boston  by 
Frost,  whom  he  knew  to  be  the  president  of  the 
railroad,  there  was  enough  upon  the  face  of  the 
paper  to  put  him  upon  mquiry,  and  (herefore 
to  charge  him  with  knowledge  of  all  the  facts 
that  such  inquiry  would  have  disclosed.  He 
knew  nothing,  so  far  as  appears,  outside  of  the 
paper  itself,  except  the  fact  that  the  party  pre- 
senting it  was  defendant's  president,  and  that 
he  was  proposing  to  pledge  the  notes  for  bis 
own  debt,  or  rather  for  the  debt  of  his  firm, 
which,  for  all  the  purposes  of  the  question,  mny 
be  assumed  to  be  the  same  thing.  The  question 
in  the  case  is  therefore  reduced  to  a  very 
narrow  inquirv,  and  that  is  whether  Brooks, 
standing  in  all  other  respects  in  the  position, 
and  sustaining  the  character,  of  a  bona  fide 
purchaser  of  negotiable  paper,  is  deprived  6f 
that  character  and  the  benefits  of  that  position 
by  reason  of  anything  appearing  upon  the 
face  of  the  notes  themselves. 

The  mind,  at  the  threshold  of  the  inquiry, 
encounters  two  principles  that  point  in  opposite 
directions,  and  lead  to  different  conclusions, 
as  the  one  or  the  other  is  allowed  to  preponder- 
ate in  the  mental  process  of  determining  the 
legal  rights  of  the  parties.  On  the  one  hand 
is  the  principle  which  protects  a  bona  fide 
holder  of  commercial  paper  from  existing,  an- 
tecedent equities  between  the  parties,  and  on 
the  other  the  principle  which  protects  a  corpo- 
ration from  the  unauthorized  and  fraudulent 
acts  of  its  own  officers.  There  is  not  much 
difficulty  in  stating  the  rule  of  law  defining  the 
duties  and  obligations  of  a  party  to  whom 
negotiable  paper  is  presented  for  discount  or 
sale  before  due.  He  is  not  bound,  at  his  peril, 
to  be  on  the  alert  for  circumstances  which 
might  possibly  excite  the  suspicion  of  wary 
vigitance.  He  does  not  owe  to  the  party  who 
puts  the  paper  afloat  the  duty  of  active  inquirv, 
m  order  to  avert  the  imputation  of  bad  faith. 
The  rights  of  the  holder  are  to  be  determined 
by  the  simple  test  of  honesty  and  good  faith, 
and  not  by  a  speculative  issue  as  to  bis  diligence 
or  negligence.  The  holder's  rights  cannot  be 
defeated  without  proof  of  actual  notice  of  the 
defect  in  title,  or  bad  faith  on  his  part,  evi- 
denced by  drcumstances.  Though  he  may 
have  been  negliecnt  in  taking  the  paper,  and 
omitted  precautions  which  a  prudent  man 
would  have  taken,  nevertheless,  unless  he  acted 
mala  fide,  his  title,  according  to  settled  doc- 
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trine,  will  prevail  Magu  v.  Badger^  84  N.  T^ 
d49,  IK)  Am.  Dec  691;  American  Ezeh.  Nat, 
Bank  ▼.  New  York  Bdl.  d  P.  Co,  148  N.  T.  705;. 
Knox  y,  Eden  Mueee  Amerieain  Co.  Id.  454,  81 
L.  R.  A.  779;  Canajoharie  Nat.  Bank  v.  JHef- 
endoTf,  128  N.  Y.  202,  10  L.  R  A.  670;  Fat- 
burgh  V.  mrfendorf,  119  N.  Y.  857;  Jamie  v. 
Manhattan  Beach  Co.  148  N.  Y.  652,  81  L.  R 
A.  776. 

Applying  these  rules  to  the  conceded  facta- 
of  the  case,  it  seems  to  me  to  be  impossible  to* 
impute  bad  faith  to  Brooks  in  the  transaction. 
He  advanced  a  large  sum  of  money  on  the  faith 
of  the  paper,  without  any  actual  knowledge 
that  the  relations  of  the  party  with  whom  he- 
dealt  to  the  paper  were  different  from  what 
they  appeared  to  be  on  the  face  of  it.    The 
question  now  is,  not  what  the  facts  were,  but 
what  they  appeared  to  be,  and  what  he  had  the 
right,  from  the  notes  themselves,  to  assume. 
He  had  the  right  to  assume  that  the  relatione 
to  the  paper  of  every  party  whose  name  ap- 
peared on  it  were  precisely  what  they  appeared 
to  be.    Boge  v.  Lannng,  85  N.  Y.  l'«;o.    He  had- 
the  right  to  believe  that  the  notes  had  been. 
issued  bv  the  defendant  to  Bruen  for  value,  in 
the  regular  course  of  business,  and  were  by  hini* 
transferred  to  Frost  A  Son  in  like  manner. 
There  was  nothing  to  suggest  to  him  that 
Frost  was  dealing  with  paper  that  belonged  to* 
the  railroad,  for  his  own  benefit.    The  appear- 
ances were  that  the  defendant  had  put  the  notes- 
in  circulation  by  delivery  to  Bruen,  and  that 
they  came  to  Frost's  firm  in  the  regular  course- 
of  business,  for  value,  and  were  then  the  prop- 
erty of  the  firm.    It  is  quite  true  that  all  these 
appearances  were  deceptive,  and  that  the  actual 
facts  were  otherwise.    But  how  was  a  banker 
or  business  man  in  Boston  to  know  or  suspect 
that  Bruen  was  only  the  nominal  payee,  and  a. 
mere  instrument  in  the  transaction  to  enable 
the  president  to  divert  the  paper  to  his  own  use?' 
The  name  of  the  party  who  presented  it  and 
bad  it  in  his  possession  appeared  on  the  face 
of  the  paper  to  have  signed  it  as  presiden  t.    The 
name  of  another  officer  of  the  corporation  was^ 
upon  it  also,  attesting  its re^larity,  and  every- 
thing was  in  his  handwriting,  except  the  sig- 
nature of  the  president  and  the  indorsement  of 
the  payee.    So  far  as  Brooks  was  concerned, 
the  paper  showed  that  it  had  been  issued  to  a. 
stranger  in  the  regular  course  of  business, 
and,  through  his  indorsement,  had  come  to  the 
hands  of  a  mercantile  firm  of  which  the  presi- 
dent of  the  corporation  was  a  member.    If 
this  were  the  fact,  there  is  no  doubt  as  to  hi» 
right  to  use  it  in  the  business  of  the  firm.     The 
holder  of  a  note,  who  has  no  actual  knowledge 
or  notice  of  a  defect  in  the  title,  or  other 
equities  between  the  parties,  when  circum- 
stances come  to  his  knowledge  sufficient  to  put 
him  upon  inquiry,  is  chargeable  with  knowl- 
edge of  all  the  facts  that  such  inquiry  would 
have  revealed.    The  difficulty  in  this  case  is  U> 
find  the  circumstance  which  can  be  said  to  be 
sufficient  to  put  Brooks   upon  the  inquiry. 
There  was  absolutely  nothing  on  the  face  of 
the  paper,  except  the  signature,  as  president, 
of  the  partv  who  was  dealing  with  it;  and 
that,  we  think,  was  not  sufficient,  in  view  of 
the  fact  that  the  appearances  were  that  he  was 
a  purchaser  from  a  third  party.     The  principle 
that  applies  in  a  case  where  an  officer  of  a. 
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corporation  makes  the  corporate  obligation 
pajaUe  to  himself,  and  then  attempts  to  deal 
with  U  for  Jiis  own  benefit,  does  not  aid  in 
idYiDi^  the  question  in  this  case.  When  paper 
of  that  character  is  presented  by  the  officer  or 
igent  of  the  corporation,  it  bears  upon  its  face 
sufficient  notice  of  the  incapacity  of  the  officer 
or  agent  to  issue  it.  Hanover  Nat.  Bank  v. 
American  Dock  d  T.  Co,  148  N.  Y.  612;  Bank 
$fNea  York  Nat.  Bkg,  Asw,y.  American  Dock 
d  T.  Co.  143  N.  Y.  569;  Wilson  v.  Metropolitan 
me9.  R  Co.  120  N.  Y.  145;  Gerard  v.  McCor- 
miek,  130  N.  Y.  261, 14  L.  R.  A.  284.  There 
are  numerous  cases  that  belong  to  that  class 
cited  by  the  learned  counsel  for  the  defendant 
in  bis  Drief.  There  is  a  manifest  distinction 
between  them  and  the  case  at  bar.  Here  the 
officer  was  not  dealing  with  corporate  notes 
payable  to  himself,  but  with  notes  that  had 
been  regularly  issued,  so  far  as  appeared  from 
their  face,  to  a  stranger,  and  by  him  transferred 
to  a  firm  of  which  Uie  officer  was  a  member, 
and  for  which  he  acted  as  agent  in  procuring 
the  loan  from  Brooks,  and  pled  firing  them  as 
secunty.  The  presence  of  Frost's  name  upon 
the  paper,  as  one  of  the  agents  who  issued  it, 
was  not  naturally  or  reasonably  calculated, 
under  the  circumstances,  to  arouse  suspicion 
in  the  mind  of  Brooks,  or  to  lead  him  to 
believe  that  the  president  was  attempting  to 
defraud  the  corporation  in  disposing  of  the 
notes.  None  of  the  cases  cited  by  the  learned 
counsel  for  the  defendant  sustain  the  proposi- 
tion that  such  a  circumstance  is  sufficient  to 
>ut  the  purchaser  of  negotiable  paper  upon 
ttiiy,  or  charge  him  with  knowledge  of  the 
fact  in  case  he  fails  to  make  it;  and  there  are 
many  cases  that  tend  to  support  the  contrary 
view.  Ameriean  Exek.  Nat.  Bank  v.  New 
Tifrk  Bell,  d  P.  Co',  148  N.  Y.  688;  Miller  ▼. 
Contolidatum  Bank,  48  Pa.  514,  88  Am.  Dec 
475;  Walker  ▼.  Kee,  14  6.  C.  143. 

It  is  said  that,  if  the  plaintiff's  right  to 
recover  in  this  case  is  sanctioned  by  this  court, 
an  easy  way  will  be  opened  for  the  perpetration 
of  frauds  upon  corporations  by  officers  in- 
trusted with  its  negotiable  obligations,  and 
that  the  device  of  making  the  paper  pavable  to 
the  order  of  a  nominal  payee,  interested  or  aid- 
ing in  the  fraud,  will  be  a  favorite  one  to 
accomplish  the  end.  We  iQust  leave  all  such 
cases  to  be  dealt  with  upon  the  peculiar  facts 
and  circumstances  as  they  arise.  It  is  more 
reasonable  and  just  to  assume  that  corporations 
will  be  able  to  protect  themselves  by  proper 
▼igilance  from  the  dishonesty  of  their  own 
officers,  than  to  impute  to  parties  who  have 
taken  the  paper  for  value,  ignorant  of  its  ori- 
gin, constructive  knowledge  of  the  facts,  upon 
such  circumstances  as  exist  in  this  case. 

We  think  that  there  was  nothing  on  the  face 
of  the  paper,  or  in  the  facts  shown,  to  warrant 
the  court  in  holding,  as  matter  of  law,  as  it  did, 
that  the  obligations  were  received  by  Brooks, 
ind  the  advances  made  on  them,  mcUa  fide. 
That  is  the  effect  of  the  ruling  at  the  trial,  and 
the  condusion  was  not  supported  by  the  facts. 

It  follows  that  the  judgment  mvMhe  retereed, 
and  a  new  trial  granted;  costs  to  abide  the 
event. 

Andrews,  Ch.  J.,  and  Gray  and  Martin, 

JJ.,  concur. 

34L.RA. 


Bartlett,  J.,  dissenting: 

The  contest  in  this  case  arises  over  two  notea 
for  $5,000,  constituting  the  first  and  second 
causes  of  action  set  forth  in  the  amended  com- 
plaint. The  plaintiff's  exceptions  were  heard 
in  the  first  instance  at  general  term,  were- 
overruled,  and  as  to  these  causes  of  action  the 
complaint  was  dismissed.  The  material  facta 
to  be  considered  on  this  appeal  are  undisputed. 
On  the  17th  day  of  February,  1888,  the  board 
of  directors  of  the  defendant  railroad  company 
held  a  meeting,  and  adopted  the  following  res- 
olution .  "Resolved,  that  the  president  be,  and 
he  is  hereby,  authcrized  to  make  a  contract  for 
the  purchase  of  fifty  flat  cars  for  the  use  of  thia 
company,  and  is  authorized,  in  carrying  oat 
this  purpose,  to  give  the  notes  of  this  company, 
to  the  sum  of  $10,000."  M.  8.  Frost,  th& 
president  of  the  company,  on  the  day  the 
resolution  was  passed,  asked  the  secretary  to 
prepare  the  notes  in  blank,  and,  upon  objection 
being  made,  suggested  that  they  be  payable  to 
Mr.  Bruen,  his  private  secretary;  stating  that» 
when  he  wished  to  negotiate  the  notes,  Bruen 
could  indorse  them.  It  is  admitted  that  the 
president  of  the  company  fraudulently  appro- 
priated these  notes  to  his  own  use,  and  that  no 
part  of  the  proceeds  was  used  in  procuring  cars 
under  the  resolution,  or  for  the  benefit  of  the 
company  in  any  way.  The  disposition  made 
of  these  notes  hj  frost,  the  president  of  the 
defendant  is  set  K)rth  in  the  testimony  of  Fran- 
cis A.  Brooks,  of  Boston,  the  alleged  holder  in 
good  faith.  He  states:  "Iliad  business  trans- 
actions with  Mr.  Frost  ...  on  the  19th  day 
of  March.  1888.  I  took  of  him  the  note  of  M. 
8.  Frost  4&  Son  for  $30,000.  ...  He  then  ap- 
plied to  me  for  a  loan  of  $80,000.  and  I  made 
such  loan,  and  took  the  note  of  M.  S.  Frost  & 
8on.  of  him,  for  that  amount.  I  received  of 
him,  as  collateral  security  for  said  note  of 
$80,000,  certificates  or  receipts  representing 
bonds  of  the  Pittsburgh,  Shenango,  &  Lake 
Erie  Railroad  Company,  deposited  with  a  cer- 
tain trust  company  or  companies,  of  a  par 
value  of  $21,000;  also  two  notes,  of  $5,000 
each,  of  the  Pittsburgh,  8henango,  ft  Lake 
Erie  Railroad  Company,  dated  February  24, 
1^8,  one  payable  on  three  months'  time,  and 
one  payable  on  four  months'  time."  Brooka 
also  testifies  that  he  did  not  become  the  absolute 
owner  of  the  notes  until  long  after  they  were 
due,  and  that  in  the  October  or  November 
before  he  swore  to  his  deposition  in  this  action 
he  transferred  them.  At  the  time  the  notes  fell 
due  they  were  not  presented  to  the  company 
for  payment.  The  two  notes  were  in  the  fol- 
lowing form,  except  one  was  for  three  months,, 
and  the  other  four  months: 

$5,000.  Greenville,  Pa.,  Feb'y  24,  1888. '  : 
Three  months  after  date  the  Pittsburgh^ 
Shenango.  &  Lake  Erie  Railroad  Company 
promises  to  pay  to  the  order  of  John  T.  Brueo 
five  thousand  dollars,  at  the  American  Ex- 
change National  Bank,  New  York  City. 
Value  received. 

The  Pittsburgh,  Shenango,  and  Lake  Erie 
Railroad  Company,  by  M.  B.Frost,  President. 
Attest:    E.  S.  Templeton,  Secretary. 

One  note  was  indorsed:    "John  T.  Biuen. 
M.  S.  Frost  A;  Son."    The  other  was  indorsed; 
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*  Tay  to  the  order  of  M.  S.  Frost  «&  Soil    John 
T.  Bruen.    M.  S.  Frost  <&  Son." 

It  is  DOt  claimed  that  Bruen,  the  private  sec- 
retary of  Frost,  and  the  payee  of  these  notes, 
had  any  interest  whatever  In  them.  One  note 
was  indorsed  by  him  to  M.  S.  Frost  &  Son,  and 
the  other  in  blank.  It  is  not  claimed  that  this 
transfer  was  for  value.  The  one  Question  is 
whether  Brooks  was  the  bona  fide  holder  of  the 
'Tiotes.  for  value,  in  the  usual  course  of  business, 
before  maturity,  and  without  notice  of  facts 
flffecting  their  validity;  it  not  appearing  that  he 
liad  knowledge  of  the  fraudulent  acts  of  Frost 
in  diverting  the  paper  of  the  corporation  to  bis 
•own  use,  although  he  did  know  that  Frost 
was  president  oi  defendant,  and  was  using 
these  notes  for  his  own  purposes.  In  other 
words,  was  there  enough  upon  tbe  face  of  this 
negotiable  paper,  and  the  transaction  in  which 
he  took  it,  as  collateral  security  for  tbe  loan  he 
then  made,  not  only  to  have  put  Brooks,  as  a 
prudent  man,  upon  inquiry,  but  to  enable  the 
•court  to  say,  as  matter  of  law,  on  the  undis- 
puto''  facts,  that  he  acted  mala  fide  in  not  re- 
•quiriiig  Frost  to  disclose  his  authoiity  to  trans- 
fer his  company's  notes  as  collateral  m  his  own 
business?  Counsel  do  not  affree  as  to  whether 
the  evidence  shows  that  the  loan  was  made  to 
Frost,  or  to  his  firm.  Brooks's  testimony  may 
be  read  either  way,  possibly.  At  all  events,  it 
4oes  not  seem  perfectly  clear,  but  we  do  not 
regard  it  as  important.  Frost  was  borrowing 
this  money  and  using  the  notes  of  his  com  pan  v 
for  his  own  purposes,  either  as  an  individual, 
or  for  his  firm.  Although  a  partnership  is  to 
be  regarded  as  a  legal  entity  for  certain  pur- 
poses, this  fiction  may  not  be  invoked  to  shiel<} 
■one  of  the  copartners,  or  to  enable  him  to  do 
as  a  partner  that  which  the  law  prohibits  him 
-from  doing  as  an  individual.  Jonea  v.  Blun, 
145  N.  Y.  888. 

It  is  the  contention  of  the  learned  counsel  for 
the  appellant  that^  when  these  notes  were 
offered  to  Brooks  as  collateral  security,  they 
were  not,  upon  their  face,  corporate  obligations 
created  by  Frost  in  his  own  favor,  but  rather 
a  corporate  obligation  issued  regularly,  for 
value,  to  a  stranger,  John  T.  Bruen,  and  in- 
dorsed by  him,  for  value,  to  M.  8.  Frost  & 
Son,  who  were  then  the  ostensible  owners.  I 
do  not  think,  upon  the  face  of  the  notes  and 
the  transaction  of  loan,  there  was  enough  to 
warrant  Brooks  in  assuming  that  M.  S.  Frost 
&  Son  were  the  ostensible  holders,  for  value, 
from  a  stranger.  In  tbe  loan  transaction. 
Frost  gave  Brooks,  as  collateral,  only  securities 
of  the  company  of  which  he  was  president; 
and,  as  to  the  notes  in  controversy,  the  original 
payee  indorsed  direct  to  Frost's  firm.  If  this 
simple  devise  is  to  serve  the  purposes  of  dis- 
honest officers  of  corporations,  who  desire  to 
realize  upon  corporate  paper  of  their  own 
fraudulent  creation,  then  the  way  is  open  to 
them  for  unrestricted  plunder.  A  president  of 
«  corporation  executes  its  note,  fills  in  as  payee 
the  name  of  his  ofiQce  boy,  and,  upon  securing 
the  latter's  indorsement  to  his  firm,  is  possessed 
^f  paper  issued  regularly  for  value  to  a 
stranger,  and  duljr  indorsed.  Anyone  in  the 
commercial  world  is  then  at  liberty  to  discount 
the  note  without  fear  of  legal  consequences. 
The  fact  that  Frost  was  in  the  possession  of 
the  notes  of  the  defendant,  indorsed  to  him  by 
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the  original  payee,  which  he  had  executed  as 
its  president,  and  proposed  to  use  for  bia  owa 
purposes,  was  enough  to  put  Brooks  upon  in- 
quiry; and,  failing  to  do  so,  he  acted  mala 
fide.  This  is  a  safe  rule,  and  any  other  would 
be  fraught  with  the  greatest  danger  to  corpo- 
rations. It  is.  of  course,  quite  possible  that 
the  president  or  other  officer  of  a  corporation 
may  be  lawfully  in  possession  of  its  commercial 
paper,  executed  by  himself,  and  entitled  to  use 
It  in  his  own  business,  but  there  is  no  hardship 
in  a  rule  requiring  the  proposed  purchaser  to 
ascertain  the  fact.  There  is  no  peril  to  the 
general  business  public  In  such  a  rule,  as  the 
fact  that  the  officer  of  a  corporation  desires  to 
use  its  paper,  signed  by  himself,  in  his  private 
business,  is  an  unusual  circumstance,  and 
naturally  suggests  inquiry.  In  the  case  at  bar, 
if  inquiry  hsd  been  made  of  the  secreta:^  of 
the  company  an  immediate  disclosure  of  the 
proposed  fraud  upon  the  defendant  would  have 
resulted.  This  rule  invokes  no  new  principle, 
and  is  in  harmony  with  the  law  for  the  protec- 
tion of  the  bona  fide  purchaser  for  value,  as 
expounded  in  this  country  for  many  years.  In 
Mayee  v.  Badger.  84  N.  Y.  249,  90  Am.  Dea 
691,  this  court,  in  referring  to  the  rights  of  tbe 
bona  fide  holder  of  commercial  paper,  said: 
"He  is  not  t)ound,  at  his  peril,  to  be  upon  the 
alert  for  circumstances  which  might  possibly 
excite  the  suspicions  of  wary  vigilance,  ae 
does  not  owe  to  the  party  who  puts  negotiable 
paper  afloat  the  duty  of  active  inquiry,  to  avert 
the  imputation  of  bad  faith.  The  rights  of 
the  holder  are  to  be  determined  by  the  simple 
test  of  honesty  and  good  faith,  and  not  by  a 
speculative  issue  as  to  his  diligence  or  negli- 
gence.*' This  is  a  clear  statement  of  the  rule 
of  law,  and  its  application  to  the  facts  in  the 
case  at  bar  defeats  recovery.  The  rule  was  re- 
stated by  this  court  very  recently  as  follows: 
"In  all  cases  where  it  is  sought  to  defeat  the 
right  of  the  holder  of  negotiable  paper  before 
maturity  to  recover  against  the  maker,  it  is 
essential  that  actual  notice  be  proved  of  the 
defect  in  title,  or  that  circumstances  be  shown 
evidencing  bad  faith  in  the  holder  and  creating 
reasonable  grounds  for  suspecting  his  conduct 
in  the  transaction."  American  Exeh.  Nat. 
Bank  v.  Kew  York  Belt,  d  P.  Co.  148  N.  Y. 
705.  Also  in  Enox  v.  Eden  Mueee  Americain 
Co.  148  N.  Y.  454,  81  L.  R  A.  779,  the  rule  is 
thus  stated:  "And  the  transferee,  although  he 
may  have  been  negligent  in  taking  it,  and 
omitted  precautions  which  a  prudent  man 
would  have  taken,  nevertheless,  unless  he  acted 
mala  fide^  his  title,  according  to  the  doctrine 
now  settled,  will  prevail."  In  OinajoJiaris 
Nat,  Bank  v  Diefendarf,  123  N.  Y  203,  10 
L.  R.  A.  676,  this  court  said  in  regard  to  the 
rights  of  the  holder  of  commercial  paper: 
"What  constitutes  good  faith  in  such  transac- 
tions has  been  the  subject  of  frequent  discus- 
sion in  the  books,  and  while  differences  of 
opinion  may  exist  on  some  points,  there  is  per- 
fect uniformity  among  them  upon  the  point 
that  a  want  of  good  faith  in  the  transaction  is 
fatal  to  the  title  of  the  holder.  .  .  .  The 
requirement  of  good  faith  is  expressed  in  the 
very  term  by  which  a  holder  is  protected,  and 
is  Tundamental  in  the  maintenance  of  that 
character."  The  Supreme  Court  of  the  United 
States,  hi  Murray  t.  Lardner,  69  U.  S.  2 
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Wall.  121, 17  L.  ed.  859,  said :  "The  rule  may 
perbape  be  said  to  resolve  itself  into  a  (jniestion 
«f  honesty  or  dishoDesty,  for  guilty  knowledge 
aod  wilful  l^orance  alike  involve  the  tesult 
of  bad  faith.- 

Tbe  burden  of  establishing  good  faith  is 
upon  the  plaintiff,  and,  when  the  presumption 
in  bis  favor  is  rebutted  by  defendant's  proofs, 
then  he  must  show  aftlrmatively  his  good 
faith.  In  this  case  the  plaintiff  rests  upon  tbe 
face  of  the  notes,  and  the  undisputed  facts  of 
the  transaction  in  which  they  were  taken  as 
collateral  security,  thus  making  the  existence 
of  good  faith  a  question  of  law.  There  was 
no  question  for  tne  jury.  These  facts  bring 
Frost,  the  aeent  of  the  defendant,  and  Brooks, 
the  money  lender,  together,  with  full  koowl- 
•edge  in  Brooks  that  Frost  was  the  president  of 
the  defendant,  and  proposing  to  use  the  corpo- 
rate notes  be  had  executed  for  his  own  pur- 
poses, hia  title  being  derived  from  the  original 
payee. 

The  counsel  for  appellant.  In  an  ingenious 
and  able  argument,  starts  out  with  the  propo- 
aidon  that  Frost  was  an  agent  of  two  principals, 
—one  the  defendant  corporation,  and  the  other 
tbe  firm  of  M.  8.  Frost  &  Son;  thus  making 
tbe  situation  like  that  of  a  partnership  note 
made  to  tbe  prder  of  a  stranger,  and  indorsed 
by  bim,  and  subsequently  indorsed  and  nego- 
tiated by  another  partneiship,  the  person  who 
negotiated  tbe  note  for  the  indorsee  firm  being 
a  member  of  each  partnership.  He  cites  two 
cases  in  this  connection  which  he  insists  should 
Ik  decisive  of  this  appeal,  viz,.  Miller  ▼.  Oon- 
MoUdaUon  Bank,  48  Pa.  514,  88  Am.  Dec  475, 
and  WaUcer  v.  Kee^  14  8.  C.  142.  I  have 
already  pointed  out  that  Frost  could  not  shield 
himself  behind  his  firm.  Both  he  and  Brooks 
must  meet  this  transaction  as  if  the  notes  were 
indorsed  by  the  original  payee  to  Frost  person- 
ally. Even  if  it  be  assumed  that  Frost  stood 
in  the  attitude  of  double  ageocv,  as  sugsrested, 
it  would  not  render  applicable  the  principle 
laid  down  in  the  cases  cited,  as  Frost's  position 
as  president  of  the  defendant  corporation  and 
member  of  tbe  firm  of  M.  6.  Frost  &  Son 
ivoald  not  confer  upon  him  the  power  to  nego- 
tiate corporate  paper  precisely  as  if  the  corpo- 
ration were  another  firm  in  which  he  was  a 
partner.  Miller  v.  Consolidation  Bank,  48  Pa. 
514,  88  Am.  Dec.  475,  lust 'cited,  was  a  case 
where  a  partner  in  two  firms  drew  the  note  of 
one  firm,  indorsed  it  to  the  other  firm,  dis- 
counted it  at  the  Consolidation  Bank,  passed 
tbe  proceeds  of  the  discount  to  indorsee  firm, 
and  subsequently  drew  them  out  and  converted 
tbem  to  his  own  use.  The  court  held,  under 
these  circumstances,  that  the  bank  properly 
discounted  the  paper.  Agnew,  J.,  said:  ''One 
who  is  a  member  of  several  firms  has  presump- 
tively the  same  power  in  each  that  his  partners 
have.  To  say  he  cannot  draw  and  indorse  the 
same  paper,  as  the  representative  of  different 
firms,  is  simply  to  negative  his  power  to  act  in 
tbe  second  firm  because  he  has  acted  in  the 
first.  Having  in  each  the  power  of  a  partner 
presumptively  as  to  tbe  public,  and  acting  in 
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that  apparent  right,  it  is  no  ground  of  sus- 
picion that  his  indorsement  of  the  name  of  one 
firm  is  in  bad  faith  to  tbe  other,  as  maker  of 
the  note.  .  .  .  But  here  there  is  nothing 
out  of  the  usual  courst  of  business,  and  noth- 
ing in  the  face  of  the  paper  to  indicate  that  tbe 
note  was  not  drawn  by  the  firm  of  Miller  & 
Perscb,  in  their  usual  course  of  business,  in  a 
partnership  transaction  with  Persch  &  Steeb." 
No  argument  is  necessary  to  show  that  this 
case,  and  the  one  cited  witb  it.  have  no  appli- 
cation to  the  case  at  bar,  and  the  same  may  be 
said  of  a  large  number  of  authorities  on  the 
brief  of  appellant  involving  a  similar  principle. 
In  the  case  at  bar  the  transaction  was  entirely 
out  of  the  usual  course  of  business,  and  the 
presumption  was  that  the  proposed  use  of  the 
corporate  paper  was  irregular.  This  court,  in 
the  second  division,  in  WiUon  v.  Metropolitan 
Elev.  n.  Co.  120  N.  T.  145,  recognized  the 
principle  we  are  now  discussing,  although 
holding  it  did  not  defeat  the  recovery  in  that 
case,  for  the  reason  that  the  purchaser  of  a 

Promissory  note  purporting  to  have  been  issued 
y  a  corporation,  who  makes  the  purchase  un* 
der  circumstances  which  devolve  upon  him  the 
duty  of  inquiry  as  to  its  validity,  assumes  no 
greater  risk,  by  his  failure  to  make  inquiry, 
than  the  burden  of  proving  that  the  facts  he 
could  have  discovered,  had  he  made  inquiry, 
would  have  protected  him.  In  the  case  cited 
tbe  note  was  drawn  by  the  defendant's  presi- 
dent, payable  to  the  order  of  the  corporation, 
and  indorsed  by  him  as  president  and  individ- 
ually. It  was  conceded  that  the  president  was 
using  tbe  note  for  bis  individual  benefit,  to  the 
knowledge  of  plaintiff,  but.  as  it  appeared  that 
an  inquiry  would  have  disclosed  a  state  of  facts 
showing  the  president  was  authorized  to  so  use 
it,  the  defendant  was  liable.  This  court,  in 
disposing  of  the  case,  said  (p.  150,  120  N.  T.): 
"Undoubtedly  the  general  rule  is  that  one  who 
receives  from  an  officer  of  a  corporation  the 
notes  or  securities  of  such  corporation,  in  pay- 
ment of,  or  as  security  for,  a  personal  debt  of 
such  officer,  does  so  at  his  own  peril.  Prima 
facie  the  act  is  unlawful,  and,  unless  actually 
authorized,  tbe  purchaser  will  be  deemed  to 
have  taken  them  with  notice  of  the  rights  of 
the  corporation."  • 

The  learned  counsel  for  the  respondent  sub- 
mitted an  able  brief,  with  an  exhaustive  refer- 
ence to  the  authorities  in  support  of  the  recov- 
ery below,  but  I  deem  any  further  discussion 
of  the  cases  as  unnecessary.  I  have  already 
suggested  that  there  is  no  doubt  as  to  tbe  rule 
applicable  to  the  bona  fide  holder  for  value  of 
commercial  paper.  It  is  too  well  settled  to  ad- 
mit of  serious  debate  at  this  late  day,  and  the 
onlv  question  here  is  whether  it  can  be  said, 
under  tbe  admitted  facts,  that  Brooks  was  put 
upon  his  inquiry,  and,  fulling  to  follow  it  up, 
is  chargeable  with  bad  faith.  I  think,  as  al- 
ready stated,  that  this  question  must  he 
answered  in  the  affirmative.  The  judgment 
appealed  from  should  be  affirmed* 

Haig^ht  and  Vajm*  JJ.,  ooncar. 
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FARMERS'  LOAN  &  TRUST  COMPANY. 

as  Trustee,  Be$pt., 

o. 

NEW  YORK  &  NORTHERN  RAILWAY 

COMPANY  et  <U.,  BetpU,, 

and 

Aitemus  H.  HOLMES  et  al..  Impleaded,  etc., 

Appls. 

(ISO  N.  T.  410^ 

1  •   It  iB  a  matter  of  common  kno  wled|;e 

that  where  the  ownership  of  a  majority  of  the 
stock  of  a  corporation  changes,  the  board  of  di- 
rectors usually  ohan^ee,  unless  Its  meml)er8  are 
already  In  harmony  with  tlie  poJioy  of  its  pur- 
chasers. 

2.    A  corporatton  ownliifl^  a  majority  of 
the  stock  of  another  company,  and  as- 

sumlDfr  control  of  its  business  ttirough  the  con- 
trol of  its  oiBoers  and  directors,  assumes  the 
same  trust  relation  towards  the  minority  stock- 
holders chat  a  corporation  itself  usually  bears  to 
stockholders. 


8*  A  corporation  pnrehaging  a 
Jority  of  the  stock  of  another  compet- 
ing one  cannot  obtain  control  of  its  affairs, 
divert  the  income  of  its  business,  refuse  business 
which  would  enable  the  defaulting  company  to 
pay  its  interest,  and  then  institute  an  action  in 
equity  to  enforce  its  obligations  for  the  avowfid 
purpose  of  obtainlncr  entire  control  of  Its  prop- 
erty to  the  injury  of  the  minority  stockholders. 

4.  Ewidence  that  ofllcers  of  a  corpora- 
tion, actinia  in  the  interest  of  another 
company  which  owned  a  majority  of  its  stock, 
declined  to  accept  business  which  would  produce 
a  fund  with  which  to  pay  interest  that  was  due, 
and  diverted  Its  Income  to  other  and  improper 
purposes,  whereby  a  default  in  the  interest  was 
occasioned,  is  admissible  in  defense  of  a  fore- 
closure instituted  on  behalf  of  such  other  corpo- 
ration as  owner  of  a  majority  of  the  mortgage 
bonds. 

6.  Reftisal  to  Und  fttcts  material  to  sustain 
a  defense,  and  which  are  established  by  undis- 
puted evidence,  is  error. 

6.  The  statutory  rig^ht  of  a  corporation 
to  purchase  stock  of  another  company  does 
not  give  it  any  right,  as  the  owner  of  a  majority 
of  the  stock  and  bonds  of  such  company,  to  man- 
age its  affairs  so  as  to  cause  a  default  on  a  mort- 
ga^re,  and  obtain  control  of  the  property  by 
foreclosure  at  less  than  its  value  to  the  Injury  of 
the  minority  stockholders. 

7.  A  request  to  foreclose  a  mortgrMTO* 

which  must  be  made  by  the  holders  of  |2,OOU,000 
in  amount  of  bonds,  is  not  valid  when  made  only 
by  the  holder  of  $1,700,000,  who  is  not  in  fact  the 
owner  of  them  but  holds  them  subject  to  the 
order  of  another,  and  who  claims  to  represent 
the  owners  of  other  bonds  for  which  the  party  he 
represents  had  a  mere  contract  to  purchase. 

(October  sad,  laos.) 

APPEAL  by  defendanU  Holmes  and  Pick 
from  a  judgment  of  the  General  Term  of 
the  Supreme  Court,  Second  Department,  af- 
firming a  judgment  of  a  special  term  for  West- 
chester County  in  favor  of  plaintiff  in  an  action 
brought  to  foreclose  a  mortgage.    Bever9ed, 

NOTK.— As  to  how  far  a  corporation  may  own 
stock  in  another  company,  see  note  to  Buckeye 
Marble  ft  F.  Go.  v.  Harvey  (Tenn.)  18  L.  B.  A.  282. 
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Statement  by  Martiii«  J.: 

This  action  was  brought  to  foreclose  a  second 
mortgage  upon  the  property  of  the  New  York 
«&  lu>rthern  Railway  Company,  made  by  it, 
and  given  to  the  plaintiff,  as  trustee,  to  secure 
the  payment  of  second- mortgage  bonds  Issued 
bv  that  company,  amounting  to  $3,200,000. 
This  mortgage  was  made  in  pursuance  of  a^ 
plan  for  the  reorganization  of  the  predecessor 
of  the  New  York  &  Northern  Railway  Com- 
pany. The  interest  on  the  bonds  for  the  first 
four  years  was  payable  only  out  of  the  net  in- 
come, and  no  interest  became  due  under  the 
mortgage  until  June  1,  1893.  It  provided  that 
no  foreclosure  could  be  had  until  the  expira- 
tion of  one  year  after  default  in  the  payment 
of  the  interest,  and  that  then  the  plaintiff  might, 
and  upon  the  written  request  of  the  holders  of 
two  millions  in  amount  of  such  bonds  should, 
apply  to  a  court  having  jurisdiction  for  a  fore- 
closure and  sale  of  the  mortgaged  premises. 
The  capita!  stock  of  the  New  York  &  Northern 
Railway  Company  consisted  of  $8,000,000,  par 
value,  of  common  stock,  and  $6,000,000.  par 
value,  of  preferred  stock,  making  a  total  of 
$9,000,000.  On  July  20,  1893.  Drezel,  Mor- 
gan, &  Co.,  claimed  to  own  a  portion  and  to 
represent  the  holders  of  another  portion  of 
the  second  mortgage  bonds,  which  together 
amounted  to  more  that  $2,000,000,  requested 
the  plaintiff  to  take  proceedings  for  the  fore- 
closure of  the  mortgage,  and  under  a  provision 
in  it  to  that  effect,  to  declare  the  whole  princi- 
pal and  interest  secured  thereby  to  be  at  once 
due  and  payable.  None  of  the  original  de- 
fendants interposed  any  defense;  but  on  Oc- 
tober 6,  1898,  on  their  own  motion,  the  appel- 
lants were  made  parties  defendant  in  the  action, 
and  served  an  answer.  The  appellants  are- 
stockholders  of  the  New  York  &  Northern 
Railway  Company,  representing  about  20,000 
shares  of  preferred  and  common  stock,  and  ap- 
pear in  this  action  on  their  own  behalf,  and  also 
on  behalf  of  the  holders  of  the  other  shares  rep- 
resented by  them.  In  the  answer,  the  appel- 
lants, with  other  defenses.  In  substance,  allege 
that  this  action  was  brought  in  puisuaoceof  aa 
unlawful  plan  and  combination  by  and  between 
the  New  York  Central  &  Hudson  River  Rail- 
road Company  and  others  acting  for  it,  to  ren- 
der the  stock  of  the  New  York  &  Northern 
Railway  Company  valueless,  and  to  wcure  \i% 
properly  for  the  benefit  of  the  New  York 
Central  &  Hudson  River  Railroad  Company; 
that  the  latter,  in  order  to  carry  such  plan  into 
effect,  purchased  a  large  number  of  the  second - 
mortgage  bonds,  and  also  a  majority  of  the 
slock  of  that  companv;  that  by  virtue  of  ita 
ownership  of  a  majoritv  of  such  stock,  and 
preparatory  to  the  foreclosure  of  the  mortgage, 
it  obtained  and  assumed  control  of  the  affaira 
of  the  New  York  &  Northern  Railway  Com- 
pany, by  causing  changes  in  its  directory  and 
officers  so  as  to  make  them  favorable  to  the 
New  York  Central  &  Hudson  River  Railroad 
Company,  thereby  preventing  the  New  York 
&  Northern  Railway  Company  from  saving  its 
default  in  payment  of  the  interest  then  due, 
and  from  taking  measures  for  its  safety,  or  f  rook 
resisting  the  New  York  Central  &  Hudson 
River  Railroad  Company's  scheme  to  acquire 
its  property  by  such  foreclosure;  that  the  rail- 
road of  the  New  York  &  Northern  Railway' 
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Company  was  a  parallel  and  competing  road 
-wilh  the  Kew  York  Central  &  Hudaon  River 
Railroad,  and  that  by  the  means  already  re- 
fcned  to,  the  latter  company  sought  to  secure 
the  property  of  the  former  through  such  fore- 
closure-for  its  own  benefit,  and  at  a  price  much 
less  than  iu  true  value:  that  this  was  rendered 
possible  by  Its  acquiring  a  majority  of  the 
stock  of  that  compenv,  and  therebv  being  able 
to  control  the  affaffs  of  the  Ifew  York  & 
Northern  Railway  Company,  and  to  so  manage 
its  basiness  in  collusion  with  its  directors  and 
officers  that  its  obligations  could  not  be  met  or 
its  default  made  good;  that  such  acts  on  the 

Sn  of  the  New  York  Central  &  Hudson  River 
lilroad  Company  were  fraudulent,  and  pro- 
hiltited  by  the  laws  of  the  state;  and  that  the 
wiitten  request  to  the  plaintiff  asking  for  a 
foreclosure  did  not  comply  with  the  terms  and 
proTisions  of  the  mortgage,  as  the  persons 
making  the  request  were  not  at  the  time  hold- 
«n  of  |2,000,000  of  the  bonds  it  was  given  to 
tecure. 

On  the  trial  the  defendants  introduced  inevi- 
•deacethe  following  letters  and  papers: 

The  New  York  Central  and  Hudson  River  R. 
R.  Co.  Principal  Office. 
Albany.  N.  Y.,  March  18th,  1893. 
Circular  letter  to  the  stockholders  in  respect 
at  according  control  of  the  New  York  and 
Northern   Kail  way.    The    New    York   and 
Northern  Railway  extends  from  One  Hundred 
and  Fifty- fifth  street,  in  the  city  of  New  York, 
occapyiog  a  line  practically  midway  between 
this  company's  Hudson  River  Division  and  its 
Harlem  Division,  to  Brewsters  on  the  line  of 
the  latter,  a  distance  of  about  60  miles.    It 
has  a  fine  bridge  across  the  Harlem  river,  and 
has  within  the  bounds  of  the  city  of  New  York 
9  miles  of  a  100-foot  roadway,   and  it  owns 
^  acres    of  terminal  property,  also  within 
the  bounds  of   the   city.    The  relation  and 
vdoe  of    this  line  to  this   company    is  too 
well  known  to  require  explanation.    To  acquire 
the  control  of  it  will  cost  this  company  about 
#4.000,000.  and  agreements  in  respect  thereof 
have  been  entered  into  subject  to  the  approval 
herein  asked  for.     It  is  proposed,  after  the  coo- 
trol  is  acquired,  to  enter  into  a  lease  with  the 
present  company,  or  perhaps  with  a  company 
lobe  organized  in  its  stead,  under  which  this 
company  will  fruarantee  the  principal  and  in- 
terest of  |5,000.000  in  4  per  cent  100  year  gold 
bonds.    Of  this  amount  $4,000,000  will  rep- 
resent the  cost  of  control,  as  above  stated,  and 
f  l.OGO  000  will  be  reserved  for  developing,  im- 
proving, and   bettering  the  line.     As  will  be 
seen  bv  the  form  of  notice  at  the  top  hereof,  a 
special  meeting  of  the  stockholders  of  this  com- 
pany has  been  called,  to  be  held  on  the  19th 
day  of  April  next,  to  which  meeting  this  mat- 
ter will  be  submitted  for  approval  and  author- 
ization.    Accompanying  this  is  the  form  of  a 
proxy  to  be  used  at  the  meeting,  which,  when 
executed,  may  be  returned  to  the  undersigned 
in  the  same  envelope  with  the  proxies  for  other 
meetings  which  are  sent  herewith.    What  has 
been  said  in  the  other  circular  letters  which  go 
out  with  this  in  respect  of  the  desirability  of  a 
full  vote  may  bcv  taken  to  apply,  with  equal 
force,  to  this  present  letter. 

E.  D.  Worcester,  Secretary. 
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New  York,  April  8.  1898. 
Drexel.  Morgan,  &  Company. 

E.  V.  W.  Rossiter,  Esq.,  Treasurer,  New  York 
Central  and   Hudson  River  Railroad  Com- 
pany, Grand  Central  Depot,  New  York- 
Dear  Sir: 
We  have  paid  out  for  the  New  York  Central 

as  follows: 

$1,700,000  second  mortgage  bonds. 

at  80 $1,880,000 

2,500,000  preferred  stock,  at  85. .  876,000 

2,200,000  common  stock,  at  15...  880,000 

ToUl $3,665,000 

Will  you  kinkly  send  us  your  note  dated 
April  1st  for  that  amount,  and  obliee,  yours, 
truly,  Drexel,  Morgan,  d;  Company, 

P.  S.  'Equipment  obligations  and  floating 
debt  obligations  have  not  yet  been  delivered. 
W^e  will  report  later  as  to  them. 

D..  M.  &  Co. 

$2,585,000.  New  York  April  1,  1893. 

On  demand  upon  ten  days'  notice  after  date, 
we  promise  to  pay  to  the  order   of  Drexel 
Morgan,  &  Company  two  million  five  hundred 
and  sixty-five  thousand  dollars,  with  interest. 
Value  received. 

New  York  Central  and  Hudaon  River 

Railroad  Company. 
Cbauncey  M.  Depew.  President. 
E.  V.  W.  Rossiter,  Treasurer. 

The  indorsements  were:  Auffnst  1. 1898,  in- 
terest paid  to  date;  also  $740,9lH(  on  account 
of  principal  of  within.  Also  further  indorse- 
ments of  lull  payment,  August  1, 1898,  for  $1,- 
804,094.89. 

New  York,  April  5,  1898. 
E.  V.  W.  Rossiter,  Esq^,  Treas'r,  N.  Y.  C.  A 

H.  R  R.  Co.,  City— Dear  Sir: 

In  payment  for  the  following  securities  of 
the  N:  t.  &  Northern  R.  R.  Co..  viz,,  $1,700,- 
000  2d  mtg.  bonds,  $2,600,000  preferred  stock. 
$2,200,000  common  stock,  we  have  received 
from  you  a  demand  note,  on  ten  days'  notice, 
for  $2, 565. 000, dated  April  Ist,  1893,  and  signed 
by  Chauncey  M.  Depew,  president,  and  E.  V. 
W.  Rossiter,  treasurer  of  the  N.  Y.  Ceniral  A 
H.  R.  R.  Co.  We  hold  the  above-mentioned 
securities  subject  to  your  order. 

Yours  very  trulv, 

Drexel,  Morgan,  A  Co. 

The  following  is  a  resolution  of  the  stock- 
holders of  the  New  York  Central  &  Hudson 
River  Railroad  Company,  which  was  adopted 
at  a  stockholders'  meeting  held  April  19. 1898: 

•*  Resolved,  that  the  stockholders  of  the  New 
York  Central  &  Hudson  River  Railroad  Com- 
pany hereby  approve  and  authorize  the  ac- 
quirement, by  purchase,  of  a  controlling  in- 
terest in  the  stock  and  bonds  of  the  New  York 
&  Northern  Railway  Company,  and  approve 
and  authorize  the  making  of  a  lease  with  the 
company,  or  a  company  which  shall  be  organ- 
ized in  its  stead,  of  its  railroad  and  property, 
and  approve  and  authorize  the  guaranty  under 
such  lease  of  the  principal  and  Interest  of 
$5,000,000  in  4  per  cent  100-year  gold  bonds 
of  the  lessor  company." 

The  report  of  the  New  York  Central  A 
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Hudson  River  Railroad  Compaoy  to  iU  stock- 
holders,  made  June  4,  1898,  was  as  follows: 

At  a  special  meeting  held  April  19,  1898, 
640,878  shares  of  the  capital  stock  of  this  com- 
pany were  voted  in  favor  of  a  resolution  ap- 
proving and  authorizing  the  acquirement,  bv 
purchsse,  of  a  controlling  interest  in  the  stock 
and  bonds  of  the  New  York  &  Northern  Rail- 
way Company,  and  approving  and  authoriz- 
ing the  msking  of  a  lease  with  that  company 
(or  a  company  which  shall  be  organized  in  its 
stead)  of  its  railroad  property,  and  approving 
and  authorizing  the  guaranty  under  such 
lease  of  the  principal  and  interest  of  $5,000,- 
000  m  4  per  cent  100-year  gold  bonds  of  the 
lessor  company. 

The  following  note  was  also  introduced  in 
evidence: 

$1,824,094.  August  1st,  1898. 

On  demand,  upon  ten  days'  notice  after 
date,  we  promise  to  pay  to  the  order  of  Drezel, 
Morgan,  &  Company  one  million  eight  hundred 
and  twenty-four  thousand  and  ninety-four  dol- 
lars, with  interest.    Value  received. 

New  York  Central  and  Hudson  River 

Railroad  Company, 
Chauncey  M.  Depew,  President 
£.  y.  W.  Rossiter.  Treasurer. 

The  indorsements  upon  this  note  showed 
payments  in  full,  commencing  August  2, 1898, 
and  ending  August  9. 

A  contract  between  Louis  Y.  Bell  and  Henry 
E.  McHirrg  was  also  introduced  in  evidence, 
which  shows  that  on  the  14th  of  July,  1898, 
the  New  York  Central  &  Hudson  River  Rail- 
road Company  agreed  to  purchase  from  them, 
at  the  price  or  rate  of  80  cents  on  the  dollar, 
second  mortgage  bonds  of  the  New  York  & 
Northern  Railway  Company  of  the  par  value 
of  at  least  $750,000,  to  be  paid  for  at  that  rate 
in  the  bonds  of  the  company  which  should,  at 
the  time  of  their  issue,  be  the  owner  of  the 
railroad  covered  by  such  mortgage,  and  a  part 
of  an  issue  of  $6,200,000,  bearing  interest  at 
the  rate  of  4  per  cent  per  annum,  payable  100 
years  from  the  date  of  the  new  bonds,  and  se- 
cured by  a  morfsage  upon  said  mortgaged 
property,  principal  and  interest  to  be  iruaran- 
teed  by  the  New  York  Central  &  Hudson 
River  Railroad  Company;  the  purchase  money 
to  bear  interest  at  4  per  cent  from  July  18, 
1898,  to  be  paid  either  by  making  the  new 
bonds  draw  interest  from  that  date,  or  by  de- 
livering to  them  bonds  of  the  $5,000,000  ig- 
8ue,  the  par  value  of  which  should  be  equal  to 
the  interest  from  July  18;  the  New  York 
Central  &  Hudson  River  Railroad  Company 
to  have  the  option  to  poy  the  purchase  price 
in  cash.  The  contract  also  proyided  that  the 
bonds  purchased  mi^ht  be  used  by  Messrs. 
Drezel,  Morgan,  &  Co.  for  the  purpose  of  re- 
organizing the  New  York  &  Northern  Rail- 
way Company. 

The  president  of  the  New  York  Central  & 
Hudson  River  Railroad  Company  gave  the 
following  testimony:  "  I  was  aware  of  the 
notice  sent  by  Drezel,  Morgan,  &  Company  to 
the  Farmers'  Loan  &  Trust  Company,  and  I 
acquiesced  in  haying  it  sent.  It  was  sent  in 
pursnauce  of  the  general  purpose  ezpressed  in 
our  circular  of  March  18,  1898,  and  our  state- 

84  L.  R.  A. 


ment  of  June  80,  1898,  to  our  stockholders,  lo- 
acquire  control,  by  lease  or  otherwise,  of  the 
New  York  &  Northern  Railroad  property." 

The  evidence  also  disclosed  that  in  October, 
18^8.  the  minority  stockholders  gave  notice  to* 
the  New  York  Central  &  Hudson  River  Rail- 
road Company,  Drezel,  Morgan,  A  Co.,  and 
Charles  T.  Barney  that  they  were  willing  to 
contribute  their  proportion  of  the  money 
necessary  to  pay  or  purchase  the  interest  cou- 
pons for  the  nonpayment  of  which  such  fore- 
closure was  being  had,  and  asked  them  Uy 
contribute  their  proportion  for  a  like  purpose. 
To  this  the  New  York  Central  ft  Hudaoiv 
River  Railroad  Company  made  no  reply. 
Barney  replied  that  the  stock  standing  in  his 
name  was  owned  by  someone  else,  while- 
Drexel,  Morgan,  &  Co.  declined  to  act  upon 
that  proposition.  That  the  New  York  & 
Northern  Railway  Company  and  the  New 
York  Central  &  Hudson  Riyer  Railroad  Com- 
pany were  duly  organized,  and  that  the  plain- 
tiff was  a  domestic  corporation,  were  found  as* 
facts  by  the  court.  It  also  in  substance  found 
that  the  New  York  Central  &  Hudson  River 
Railroad  Company  owns  and  operates  railroads 
which  are  parallel  or  competing  lines  with  the 
New  York  A  Northern  Railway;  that  the  ap- 
pellant Pick  owned  100  shares  of  the  capital 
stock  of  the  New  York  &  Northern  Railway 
Company,  and  represented  about  18,000  other 
shares  of  such  capital  stock,  and  the  defendant 
Holmes  owned  1,200  shares;  and  that  the  pur- 
chase of  the  bonds  by  the  New  York  Central 
&  Hudson  Riyer  Railroad  Company  was  after 
default  had  been  made  in  the  payment  of  the 
interest  thereon.  The  court  also  found  that 
the  plaintiff  bad  received  a  written  request, 
signed  by  the  holders  of  more  than  $'i,000,00O- 
in  amount  of  such  bonds,  requesting  it  to  brin^ 
an  action  for  the  foreclosure  and  sale  of  the 
premises  covered  by  such  mortgage:  that  it 
was  for  the  best  interests  of  all  concerned  that 
all  the  property  should  be  sold  in  one  parcel. 
and  a  sale  m  any  other  way  would  be  greatly^ 
to  the  detriment  and  injury  of  the  parties  in- 
terested in  the  railroad  and  its  anairs;  and 
that  the  rights  of  all  the  parties  interested 
could  be  fully  protected  only  by  a  sale  of  the 
mortgaged  premises,  property,  and  appurten- 
ances as  an  entirety.  As  conclusions  of  law, 
the  court  held  that  there  was  due  under  said 
mortgage,  for  principal  and  interest,  the  suok. 
of  $8,458,511.11,  and  that  the  plaintiff  was  en- 
titled to  a  judgment  of  foreclosure  and  sale. 

Messrs.    Simon  Sterne  and  James    C. 
Carter,  with  Messrs.  Holmes  A  Adams* 

for  appellants: 

The  Central  company  had  no  right  to  pur- 
chase the  stock  of  the  Northern  company  with 
a  hostile  intent  toward  that  corporation.  Such 
purchase  entailed  upon  it  active  duties  of  pro- 
tection and  good  faith:  and  its  various  acts, 
both  of  omission,  in  failing  to  call  the  sto<dE- 
holders  together  for  the  purpose  of  taking 
action  to  cure  the  default  either  by  a  voluntary 
assessment  upon  the  stock  or  by  any  other  of 
the  numerous  methods  in  which  an  insolvent 
railroad  corporation  can  recover  itself,  and  or 
commission  in  wilfully  causing  the  continu- 
ance of  the  default  by  the  repeated  refusals  or 
lucrative  business  offered  and  particularly  ia. 


1896L 


Fabhbbs'  Loan  &  Tbuat  Ca  t.  New  Tobx  ft  N.  K  Ca 


■«► 


the  direct  blow  to  tbe  Northern  company's 
life  dealt  by  tbe  act  of  tbe  Central  company  in 
requesting  tbe  trustee  to  declare  the  principal 
fum  due  and  to  commence  foreclosure,— all 
done  in  defiance  of  such  duties  owed  by  it, — 
ibould  be  disregarded  by  a  court  of  equity, 
aod  00  benefit  should  be  allowed  to  result 
to  tbe  wrongdoer  by  reason  thereof. 

Perry.  Tr.  §§  166  irf  ifg.,  428-435. 

Tbe  purchase  of  tbe  bonds  must  be  deemed 
to  baye  been  made  on  behalf  of  the  Northern 
company  at  the  price  paid  for  tbe  bonds,  and 
the  foreclosure  must  be  set  aside  and  the  bond- 
holders decreed  to  have  an  equitable  lien  on 
the  property  for  the  amount  paid  for  the 
bonds, — a  lien,  however,  which  they  cannot 
assert  until  they  disengage  themselves  from  the 
trust  relation  they  have  assumed. 

Draper  v.  Gordon,  4  8andf.  Ch  210;  Bade 
T.  Van  Veehten,  11  Paige,  21,  Quaekenbvsh  v. 
Leonard,  9  Paige  884;  Lewin,  Tr.  8th  ed.  276. 

When  a  person  by  the  purchaee  of  stock  in 
a  corporation  becomes  joinilv  interested  with 
others  in  tbe  property  of  sucn  corporation  he 
will  Dot  be  permitted  by  any  means  to  get  the 
sole  beneficial  ownership  of  such  properly  at 
tbe  expense  of  other  joint  owners. 

Ja€k$on  V.  Lndeling,  88  U.  S.  21  Wall.  616, 
23  L  ed.  492;  Oamble  v.  Qveent  County  Water 
Co.  m  N.  T.  91,  9  L.  R.  A.  527;  Wright  ▼. 
OrmUe  Gold,  8.  db  C.  Min.  Co.  40  Cal.  20; 
Ertin  v.  Oregon  R  d  Nan,  Co.  27  Fed.  Rep. 
•25;  Taylor  v.  Chichester  db  M.  /?.  Cb.  L.  R  2 
Eich.  879;  Meeker  v,  Winthrop  Iron  Co.  \1 
Fed.  Rep.  48;  Cook.  Stock  &  Stockholders, 
^  622;  Morawetz,  Priv.  Corp.  §  529:  Beach, 
Priv.  Corp.  §  70;  2  Bigelow,  Fr.  18S8,  645; 
Ptanon  v.  Concord  R,  Co.  59  N.  H.  86. 

Community  of  interest  produces  a  commun- 
ity of  duty,  and  there  is  no  real  difTerence,  on 
tbe  grouno  of  policy  and  justice,  whether  one 
coteoant  buys  an  outstanding  encumbrance  or 
10  adverse  title  to  disseise  and  expel  bis  coten- 
sot.  It  cannot  be  tolerated  when  applied  to  a 
common  subject  in  which  the  parties  had  an 
equal  concern,  and  which  created  a  mutual 
obligation  to  deal  candidly  and  benevolently 
with  each  other,  and  to  cause  no  harm  to  their 
Joiot  interests. 

Van  Borne  v.  Fonda,  6  Johns.  Ch.  888; 
Sminburne  ▼.  Smnbvme,  28  N.  Y.  578;  Dens- 
more  Oil  Co.  V.  Densmore,  64  Pa.  48;  Baker  v. 
Humphrey^  101  U.  S.  494,  26  L.  ed.  1065;  Car- 
venter  v.  Carpenter,  131  N.  Y.  101:  Mitchell 
V.  lUed,  61  N.  Y.  128,  19  Am.  Rep.  252. 

Tbe  purchase  of  the  majority  of  the  North- 
ern company's  stock  imposed  a  duty  upon  the 
Central  company,  and  it  was  a  violation  of 
that  duty  of  which  just «com plaint  is  made  and 
out  of  which  a  court  of  equity  will  not  allow 
the  party  in  fault  to  make  a  profit. 

Menier  v.  Booper^s  TeUg.  Works,  L.  R  9  Ch. 
850;  Meeker  Y.  Winthrop  Iron  Co.  supra;  Pacific 
R.  Co.  V.  Missouri  P.  R.  Co.  Ill  U.  8.  606,  28 
L.  ed.  498;  Poiidir  v.  Neui  York,  L.  E.  A  W. 
R.  Co.  72  Hnn.  390:  CoUes  v.  Troy  City  Di- 
rectory Co.  11  Hun,  897;  Barr  v.  iVw  York,  L. 
E.  d  W.  R.  Co.  96  N.  Y.  444:  Cook.  Stock  & 
Stockholders,  §  669;  Woodroqfv.  Bowes,  88  Cal. 
184;  Gamble  v.  Queens  County  Water  Co.  supra; 
Bart  V.  Ogdensburg  db  L.  C.  R.  Co.  89  Bun, 
816;  Sage  v.  Culver,  147  N.  Y.  241. 

The  majority  stockholders  will  not  be  per- 
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mitted  to  inaugurate  or  sanction  transactions- 
resulting  in  injury  to  tbe  interests  of  the  mi- 
nority stockholders  or  inconsistent  with  tbe^ 
original  object  of  the  formation  of  the  corpo- 
ration. 

Eroin  v.  Oregon  R  db  Nav.  Co.  20  Fed.  Rep. 
577,  27  Fed.  Rep.  625;  Menier  v.  Boopei's^ 
Teleg.Wotks,  supra;  Meyer  v.  Staten  Island R. 
Co.  7  N.  Y.  S.  R.  245;  Wheeler  ▼.  PuUman 
Iron  db  8.  Co.  143  111.  197, 17  L.  R.  A.  818; 
Taylor,  Corp.  8d  ed.  g  658.  and  cases  cited; 
Gamble  v.  Queens  County  Water  Co.  supra; 
Aultman's  Appeal,  98  Pa.  506;  Thorn  p.  Corp. 
§  4484;  Waterman,  Corp.  §  71;  Gregory  v. 
Patchett,  88  Beav.  695;  Moierey  r.  Indianapolis 
db  C.  R.  Co.  4  Bias.  78. 

Tbe  Northern  company  was  during  the- 
period  in  which  the  things  complained  of  oc- 
curred under  tbe  control  of  the  Central  Com- 
pany, and  was  so  dominated  by  that  company 
that  all  its  acts  and  omissions  during  that  period 
were  dictated  by  the  Central  company,  which- 
must  be  held  responsible  for  them. 

Putlman's  Palace  Car  Co.  v.  Missouri  P.  R. 
Co.  115  U.  8.  587,  29  L.  ed.  499;  Porter  v. 
Pittaurgh  Bessemer  Steel  Co.  120  U.  8.  649.  80- 
L.  ed.  880;  Morris  y.  Tuthilh  72  N.  Y.  675; 
Bayden  v.  Offlcial  Botel  Red  Book  dtD.  Co.  4S^ 
Fed.  Rep.  8t5;  Angle  y.  Chicago,  8i.  P.  M.  db- 
0.  R.  Co.  161  U.  8.  1,  88  L.  ed.  65. 

A  party  who  by  bis  own  acts  has  prevented 
performance  of  a  contract  or  brouebt  about  a 
forfeiture  or  default  by  another  party  cannot 
rec(»ver  damages  or  compensation  for  tbe  non- 
performance, nor  can  he  complain  of  or  in  any- 
way secure  any  advantage  from  the  forfeiture- 
or  default  which  he  has  himself  created. 

Fleming  v.    Gilbert,  8  Johns.  628;  Kidd  v. 
Relden,   19  Barb.   266.   Taylor  t.    Risley,  28- 
Hun,  141;  8  Addison,  Cont.  798;  United  States 
V.  Peck,  102  U.  S.  64.  26  L.  ed.  46;  Biggins  v. 
SoUomnn,  2  Hall.  482;  Farnham  v.  Ro-s,  Id. 
167:  Toung  v.  Bunter,  6  N.  Y.  208;  McOreery 
V.  Day,  119  N.  Y.  1,  6  L.  R.  A.  608:  1  Pom. 
Eq.  Jur.   ^  426;  8  Am.   A  Eng.  Enc.  Law, 
p.  460;  Sanders  v.  Pope,  12  Ves.  Jr.  289;  Bill  v. 
Barclay,  18  Ves.  Jr.  60;  Angle  v.  Chicago,  8t. 
P.  M.  db  0.  R.  Go.  supra;  Meeker  v.  Winthrop- 
Iron  Co.  17  Fed.  Rep.  48. 

The  trustee  of  a  railroad  mortgage  has  nO' 
individual  interest  whatever,  and  only  repre- 
sents the  holders  of  the  bonds  which  such 
mortgage  secures.  He  has  therefore  only  such 
rights  and  equities  with  regard  to  themortgaged 
property  as  have  the  bondholders  tbemselves, 
and  consequently  any  defense  which  would  br 
available  against  the  bondholders  Is  equally 
available  against  the  trustee  when  brinKiog  an 
action  to  foreclose  the  mortgage  for  their  bene- 
fit. 

Eenicott  v.  Wayrie  County  Supers.  88  U.  8. 
16  Wall.  462,  21  L.  ed.  819;  Union  College  v. 
Wheeler,  61  N.  Y.  88:  Indiana  db  I  C.  R.  Co. 
V.  Sprague,  103  U.  8.  756,  26  L.  ed.  564;  TU- 
linghast  v.  Troy  db  B.  R.  Co.  48  Hun,  420;  ^ 
Perry,  Tr.  §  760;  WiUiamson  v.  I^ew  Albany 
etc.  R.  Co.  1  Biss.  198. 

A  monopoly  or  anything  savoring  of  or  tend- 
ing to  promote  a  monopoly  is  against  the  pol- 
icy of  both  law  and  equity. 

People  V.  Mrth  River  Sugar  Rrf.  Co.  64 
Hun,  370,  6  L.  R.  A.  886;  Leslie  v.  LoriHard, 
110  N.  Y.  519,  1  L.  R.  A.  460;  Pennsylcanum 
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S,  (h.  T.  ar.  LffuiM.  A.  dT.  H.E,  (h.  118  U. 
a. 890, 80 L.  c<L  88;  PeanaU  ▼.  OretUNarOk^ 
^mB.Co.  161  U.  8.  646.  40  L.  ed.  888. 

The  plaintiff  bad  no  authority  or  right  to 
bring  this  forecloeare  suit,  it  not  having  re- 
^ceiv^  a  valid  leqnestso  to  do  from  a  sufficient 
number  of  bondholders  as  contemplated  by  the 
mortgage. 

While  plalnttT  had  originally  the  right  to 
bring  this  foreclosure  proceeding  without  any 
request  whatever,  it  not  having  exercised  its 
option  so  to  do,  bat  having  adopted  the  alter- 
native course  provided  for  by  the  mortgsge, 
nsmely.  to  proceed  upon  the  request  of  the 
holders  of  ^.000.000  of  such  bonds,  proof  of 
such  request  l)ecomes  an  essential  requisite,  and 
the  plaintiff  is  put  to  the  necessity  of  showing 
that  the  request  received  by  it  was  a  valid  ooe 
and  complied  with  the  terms  of  the  mortgage. 

47,  27  L.  ed.  47. 

Mean,  Ashbel  Oreen,  Da>vid  Me- 
"Cliiret  and  Thomas  Thaeh^rr,  for  respon- 
-dent: 

The  railroad  corporation  was  the  only  owner 
of  the  property.  The  shareholder  in  a  corpora- 
tion has  no  legal  title  to  its  property  or  profits 
until  a  division  is  made.  The  property  of  the 
•corporation  te  not  the  property  of  its  stock- 
holders. Its  rights  are  not  their  rights.  They 
have  only  an  indirect  interest  therem. 

Byati  V.  AOen,  56  N.  Y.  553,  15  Am.  Rep. 
449;  BurraU  v.  BuAwiek  R,  Co.  75  N.  T.  216; 
Jermain  v.  Lake  Share  db  M.  8.  R.  Co,  91  N. 
T.  492;  Davenport  v.  DotM,  85  U.  8.  18  Wall 
<t26,  21  L.  ed.  988;  Hvmphrey$  v.  MeKUanck^ 
140  U.  8.  804,85  L.  ed.  478;  PorUr  v.  Sahin, 
149  U.  S.  473.  87  L.  ed.  815;  Pullman's  Palace 
Car  Co.  V.  Missouri  P.  R  Co.  115  U.  8.  587.  29 
la.  ed.  499;  Morgan  v.  BaUroad  Co.  1  Woods, 
15;  aula  V.  New  Orleans,  2  Woods,  196:  Por- 
ter V.  PiUsburffh  Bessemer  Steel  Co.  120  U.  8. 
•670,  80  L.  ed.  888;  MeMuUen  v.  Bitehie,  61  Fed. 
Rep.  258;  Forbes  v.  Memp/iis,  E.  P.  A  P.  B. 
Co.  2  Woods.  828. 

It  is  questionable  whether  in  any  case  where 
a  suit  is  properly  instituted  agaiDSt  a  corpora- 
tion a  stockholder  of  that  corpopition  can,  even 
on  a  suegestion  of  fraud  on  the  part  of  its  of- 
ficers, come  in  by  way  of  intervention  as  a 
party  to  that  suit  and  seek  to  defend  or  control 
the  proceedings. 

Forbes  V.  Memphis,  E.  P.  db  P.  B.  Co.  supra; 
Alexander  v.  Donohoe,  148  N.  Y.  210;  LiUle  v. 
Bomrs,  184  U.  8.  547,  88  L.  ed.  1016;  Ingle- 
Mrt  V.  Stansbury.  151  U.  S.  68,  88  L.  ed.  76. 

There  is  no  rule  of  law  or  of  eouity  requir- 
ing sale  of  a  railroad  in  parcels.  The  policy  of 
the  law  is  to  treat  them  as  an  entirety. 

Ckx)k,  Stock  &  Stockholders,  1892,  chap.  688, 
^  5;  MuUer  v.  Doies,  94  U.  8. 449, 24  L.  ed.  209; 
Bdmmoek  v.  Farmers^  Loan  d  T.  Co.  105  U. 
8.  77.  26  L.  ed.  1111;  Columbia  Finance  d  T. 
Co.  V.  Kentucky  U.  R.  Co.  90  Fed.  Rep.  799. 
"22  U.  8.  App.  54;  Macon  db  W.  R  Co.  v.  Par- 
ker, 9  Ga.  877. 

Tbe  trustee  represents  not  only  the  request- 
ing bondholders  but  all  the  bondholders,  and 
when  it  is  called  to  tbe  attention  of  the  trus- 
tees that  a  default  has  occurred  entitling  it  to 
«  foreclosure  it  must  act  then  in  behalf  of  all 
the  bondholders  in  such  a  way  as  seems  to  it 
test 
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BolUster  ▼.  Stewart,  111  K.  Y.  644;  Skats  ▼. 
LittU  Back  d  Ft.  &  R  Co.  100  U.  8.  612,  25 
L.  ed.  759;  Morgan^  L.  d  T.  B.  dh  8.  8.  Co. 
V.  Texas  a  R  Co.  ISn  JJ.  S.  171,  84  L.  ed. 
625;  Guaranty  Trust  dSD.  Co.  v.  Green  Gove 
Springs  d  M.  R  Co.  ISd  U.  S.  187,  85  L.  ed. 
116. 

The  trustee  was  requested  to  foredose  by 
the  holders  of  (2,000,000  of  bonds. 

BowUng  v.  Harrison,  47  U.  8.  6  How.  248, 
12  L.  ed.  425;  ^tedes  t.  Bank  of  Dtiea,  20 
Johns.  872. 

There  is  no  fiduciary  relation  between  the 
Centra]  company  as  a  stockholder  and  other 
stockholders  preventing  it  from  enforcing  the 
bonds  which  it  held  or  requiring  it  to  give  to 
other  stockholders  the  bendBlt  of  the  purchase 
of  bonds  or  to  account  to  them  for  the  proflta. 

Bird  Coal  d  L  Co.y.  Humes,  157  Pa.  278; 
MickUs  V.  Bdchester  Oity  Bank,  11  Paige,  118. 
42  Am.  Dec.  108;  Russeil  v.  MLellan,  14  Pick. 
63;  AbboU  v.  Merriam,  8  Cush.  591;  GiOett  v. 
Bowen,  28  Fed.  Rep.  625;  Gamble  v.  Queens 
Cxfunty  Water  Co.  128  N.  Y.  91,  9  L.  R.  A. 
527;  Barpending  v.  Mvnmn,  91  N.  Y.  652; 
LeatentDorth  County  Comrs.  v.  Chicago,  R  L  d 
P.  R.  Co.  134  U.  8. 688.  33  L.  ed.  1064:  Central 
Trust  Co.  ▼.  Bridges,  57  Fed.  Rep.  767,  16  U. 
8.  App.  115;  Fitegerald  d  M.  Conetr.  Go.  t. 
Fitzgerald,  137  U.  8.  110.  84  L.  ed.  613. 

A  director  may  buy  a  claim  against  the  com- 
pany and  enforce  it  lor  the  full  amount. 

Inglehart  v.  Thousand  Island  Hotel  Co.  82 
Hun,  877. 

If  he  holds  a  bond  secured  by  mortgage  he 
may  purchase  at  the  sale. 

Preston  v.  Loughran,  58  Hun,  210;  Ttoin- 
Lick  Oa  Co.  v.  Marbury,  91  U.  8.  687, 28  L.  ed. 
329. 

If  an  oflQcer  or  director  to  whom  the  doctrine 
as  to  the  dealings  by  an  agent  with  the  prop- 
erty of  his  principal  is  said  to  apply  may  so 
act,  a  fortiori  may  a  stockholder  who  is  under 
no  such  relation  to  the  corporation  or  costock- 
holders. 

A  mortgagee  may  buy  an  adverse  claim 
against  the  mortgaged  property. 

Corndl  v.  Woodruff,  77  N.  Y.  203;  P&rterir. 
PitUburgh  Be*semer  Steel  O?.  120  U.  8.  670.  80 
L.  ed.  838;  Pullmati's  Palace  Car  Co.  v.  Mis- 
souH  P.  B.  Co.  115  U.  8.  587.  29  L.  ed.  499. 

Even  a  mortgagee  cannot  reform  a  mortgage 
which  through  mistake  covers  more  property 
than  was  ajs^reed  to  be  coTcred.  The  money 
must  be  paid  and  thus  the  maxim  be  fulfilled 
that  he  who  asks  equity  must  first  do  equity. 

Amesy.  New  Jersey  FrankUnite  Co.,  12  N.  J. 
Eq.  66,  72  Am.  Dec.  885;  Williams  v.  Fitz- 
hugh,  37  N.  Y.  451 ;  I.ewis  v.  Molt,  86  N.  Y'. 
402;  Halstead  v.  Sfoartz,  1  Thomp.  &  C.  562- 
Morris  v.  TuthiU,  72  N.  Y.  575. 

A  stockholder  does  not  occupy  a  fiduciary 
relation  so  as  to  be  accountable  for  profits  of 
oontracu  made  with  tbe  corporation. 

Bird  Coal  d  I.  Co.  v.  Humes,  157  Pa.  278. 

Tbe  purpose  with  which  the  bonds  are  held 
makes  no  difference  as  to  the  rights  under  the 
mortga^ 

Moms  V.  TuihUl,  supra. 

A  part^  is  not  debarred  from  the  vindication 
of  legal  right  because  he  is  actuated  by  an  im- 
proper motive. 

Phelps  v.  Nowlen,  72  N.  Y.  89.  28  Am.  Rep. 


im. 
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^98:  Chenango  Bridge  Co,  ▼.  Paige,  88  N.  T.  188< 
28  Am.  Rep.  407;  Rameey  t.  Erie  R.  Co,  8 
Abb.  Pr.  N.  8.  174;  Bnnn  ▼.  Or^OA  &  <fe 
J^dv.  0^.  20  Fed.  Rep.  579. 

That  the  aait  may  work  hardship  is  of  no 
•coDflaqaence. 

Clinton  ▼.  Myere,  46  N.  Y.  516,  7  Am.  Rep. 
973;  OgUeby  ▼.  ^MriV;.  105  U.  S.  605,  26  L.  ed. 
1186;  Simpeon  t.  DaU,  70  U.  8.  8  Wali.  476, 
18  L.  ed.  267;  AdUr  ▼.  Fenton,  65  U.  8.  24 
How.  407,  16  L.  ed.  696. 

The  defendant  PiclL  is  a  very  recent  bolder 
of  stock  purchased  presumably  In  order  to  de* 
fend  this  action  and  bound  by  the  acquiescence 
of  former  holders  of  bis  shares. 

PareoM  v.  Hayes,  18  Jones  ft  8.  29:  Mann 
T.  Ourrie,  2  Barb.  294;  Re  dyraeuee,  C  A  N. 
7.  B,  Co.  91  N.  Y.  1;  DimpfeU  ▼.  Ohio  d  M, 
B,  Co,  110  U.  8.  210,  28  L.  ed.  122. 
•^  The  affairs  of  the  Northern  company  were 
managed  by  its  directors  who  were  alone  au- 
thoria^d  to  deal  with  the  application  of  its  earn- 
ings. 

Beteridge  v.  New  York  EUf>.  R.  Co,  112  N. 
T.  1,  2  L.  R.  A.  648:  Ledie  ▼.  Loriilard,  110 
N.  Y.  519,  1  L.  R.  A.  456;  Pullman's  Palace 
Car  Co.  ▼.  Missouri  P.  B.  Co.  115  U.  8.  587, 
^  L.  ed.  499. 

The  law  does  not  presume  that  the  board  of 
directors  or  a  majority  of  them  will  be  unfaith- 
ful because  tbey  were  elected  by  a  person  own- 
log  a  majority  of  the  stock. 

Allen  Y.  Wilson,  28  Fed.  Rep.  67a 

If  the  purchase  were  ultra  vires  that  would 
•otprevent  title  to  the  bonds  from  passing. 

Ei4mes  <£  G,  Mfg,  Co.  ▼.  Holmes  A  TF.  Metal 
€b.  127  N.  Y.  252. 

This  defense  is  that  the  alleged  owner  has 
sot  legal  capacity  to  hold.  This  is  no  busi- 
ness of  the  defendant  mortgagor  or  any  of  its 
stockholders  and  no  defense  to  the  foreclosure. 

Sater  Lake  Banky,  A'orth,  4  Johns.  Ch.  870; 
Steam  Nao.  Co,  ▼.  Weed,  17  Barb.  878;  Hum- 
bert V.  Trinity  Church.  24  Wend.  630;  Bo 
gardus  y.  Trinity  Church,  4  8andf.  Ch.  758. 

The  trial  Judce  is  only  required  to  find  upon 
material  questions  of  fact  submitted  to  him 
and  involved  in  the  evidence. 

Callanan  v.  Oilman,  107  N.  Y.  872;  SUw- 
-sff  V.  Morss,  79  N.  Y.  629;  Baldwin  v.  Doying, 
114  N.  Y.  456. 

Mr.  Sherman  Evarts  for  respondents 
New  ITork  ft  Northern  Railway  Company  et  al. 

Hartin*  J.,  delivered  the  opinion  of  the 
court: 

That  the  New  York  Central  ft  Hudson 
River  Railroad  Company  purchased  a  majority 
of  the  second  mortgiEiffe  bonds  and  a  majority 
of  the  stock  of  the  New  York  ft  Northern 
Railway  Company,  for  the  sole  purpose  of  ob- 
tainiDg  control  of  the  property  of  the  latter,  is 
clearly  established  bv  the  proof  contained  in 
the  record.  Indeed,  such  was  the  avowed 
purpose  of  its  purchase.  The  record  renders 
it  equally  clear  that  the  New  York  Central  & 
Hudson  River  Railroad  Company  was  the  ac- 
toal  and  beneficial  owner  of  such  bonds  and 
itock  for  several  months  before  the  coromence- 
ment  of  this  action.  They  were  retained  in 
the  hands  of  Drezel,  Morgan,  ft  Co.,  not  as 
owners  or  holders  in  their  own  rieht,  but  as 
tgents  or  naked  trustees  for  the  New  York 
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Central  ft  Hudson  River  Railroad,  and  were 
clearly  subject  to  the  order  and  control  of  the 
latter.  Moreover,  the  request  that  Drexel, 
Morgan,  ft  Co.  made  to  the  plaintiff  to  com- 
mence this  action  was  not  onlv  based  upon  the 
bonds  owned  by  the  New  ^ork  Central  ft 
Hudson  River  ftallroad  Company  and  others 
it  had  contracted  to  purcbase,  but  tbe  sole 
purpose  of  that  request  waa  to  procure  a  fore- 
closure, and  thus  enable  the  New  York  Cent- 
ral ft  Hudson  River  Railroad  Company  to  ao- 
quire  control  of  tbe  property  and  francnises  of 
the  New  York  ft  Northern  Railway  Company 
for  its  own  benefit,  as  set  forth  in  the  circular 
letter  sent  to  the  stockholders  of  the  New  York 
Central  ft  Hudson  River  Railroad  Company. 
The  president  of  the  latter  company  himself 
testified  that  that  was  the  object  and  purpose 
which  induced  the  sending  of  tbe  notice  re- 
questing the  commencement  of  this  action. 
The  notice  given  by  the  New  York  Central  ft 
Hudson  River  Railroad  Company  to  its  stock- 
holders states  the  fact  that  on  Marcb  18,  1898, 
agreements  had  already  been  made  in  respect 
to  the  purchase  of  a  controlling  interest  in  the 
New  York  ft  Northern  Railway  Company, 
subject  to  the  approval  therein  asked  for. 
The  letter  of  Dreiel,  Morgan,  ft  Co.  to  tbe 
treasurer  of  the  New  York  Central  ft  Hudson 
River  Railroad  Company,  dated  April  5,  1898, 
shows  that  the  majority  of  the  stock  and  bonds 
mentioned  therein  was  held  by  them,  subject 
to  the  order  of  the  New  York  Central  ft  Hud- 
son River  Railroad  Company,  and  that  they 
had  received  the  note  of  that  company  in  pay- 
ment therefor.  Thus,  It  is  obvious  that  this 
action  was  procured  to  be  commenced  by 
the  New  York  Central  ft  Hudson  River 
Railroad  Company,  while  it  owned  a  ma- 
jority of  the  stock  and  bonds  of  tbe  New 
York  ft  Northern  Railway  Company,  for 
the  sole  and  avowed  purpose  of  obtain- 
ing control  of  its  property  and  bminesa, 
regardless  of  the  rights  of  the  minority  stock- 
holders or  the  owners  of  the  remainder  of  the 
bonds.  Tbe  appellants  contend  that  the  New 
York  Central  ft  Hudson  River  Railroad  Com- 
pany, as  such  majority  stockholder,  also  ac- 
quired the  entire  control  of  the  affairs  of  the 
New  York  ft  Northern  Railway  Company 
through  its  board  of  directors,  who  were  will- 
ing to  serve  the  interests  of  those  owning  a 
majority  of  the  stock,  as  was  indicated  by  the 
resignation  of  three  of  the  directors,  tbe  ap- 
pointment of  others  in  their  places,  by  the 
resignation  of  two  officers  who  occupied  im< 
portant  positions  in  the  affairs  of  that  com- 
pany, and  by  the  appointment  of  two  officers 
in  their  places,  who  were  in  tbe  employ  of  the 
New  York  Central  ft  Hudson  River  Railroad 
Company,  to  discharge  the  duties  of  such  offi- 
cers, and  compensated  for  their  services  by 
the  New  York  Central  ft  Hudson  River  Rail- 
road Company.  While  the  proof  upon  that 
question  was  not  perhaps  conclusive,  yet  the 
circumstances  developed  by  tbe  evidence 
plainly  indicate  that,  after  it  became  tbe  owner 
of  a  majority  of  tbe  stock  and  bonds,  the  New 
York  Central  ft  Hudson  River  Railroad  Com- 
pany dictated  and  governed  the  action  of  the 
board  of  directors,  and  controlled  the  manage- 
ment of  the  affairs,  of  the  New  York  ft  North- 
em  Railway  Company. 
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Tbe  facU  slmdy  referred  to  are  strong 
proof  that  the  fiew  York  CeDtral  A  Hudson 
Bifcr  BailnMd  Company  was  in  the  control 
of  tbe  aifairs  of  tbe  New  York  &  Northern 
BaJIway  Companr.  It  is  hardly  to  be  sap- 
posed  that  a  board  of  directors  which  was  not 
under  the  control  of  another  corporation 
would  appoint  three  of  the  friends  of  the 
president  of  that  corporation  as  directors  of 
the  company,  and  place  tbe  officers  of  that 
company  in  control  of  its  financial  affairs,  es- 
pecially when  it  was  tbe  owner  of  competing 
lines  ci  railroad.  The  clear  and  legitimate  in- 
ference to  be  drawn  from  the  circomstances 
SroTed  in  this  case  is  that,  after  the  New  York 
ientral  A  Hudson  River  Railroad  Company 
purchased  a  malority  of  tbe  stock  and  bonds 
of  the  New  York  &  Northern  Railway  Com- 
pany, it  controlled  its  ofBceas  and  directors  as 
folly  and  completely  as  though  they  had  been 
elected  by  its  votes.  All  the  facts  and  circum- 
stances, so  far  as  the  defendants  were  per- 
mitted to  prove  them,  tend  to  show  that  such 
was  the  situation.  Indeed,  it  is  a  matter  of 
common  knowledge  that,  where  tbe  ownership 
of  a  majority  of  the  stock  of  such  a  corpora- 
tion changes,  the  board  usually  changes,  un- 
less its  members  are  already  in  harmony  with 
the  policy  of  the  purchasers. 

On  the  trial  the  appellants  sought  to  prove 
that  after  the  New  York  Central  ft  Hudson 
River  Railroad  Company  became  the  owner 
of  sach  stock  and  bonds,  and  while  its  offi- 
cers were  in  substantial  control  of  the  New 
York  A  Northern  Railway  Company,  they  de- 
clined to  accept  traffic  from  other  roads  that 
would  have  produced  a  fund  with  which  to 
pay  the  interest  due  on  the  bonds  in  question; 
that  the  income  of  the  road  which  should  have 
been  employed  to  pay  such  interest  was  used 
for  other  and  improper  purposes;  and  that  such 
action  caused  the  inability  of  the  New  York 
A  Northern  Railway  Company  to  pay  tbe  in- 
terest, and  thus  cure  its  default  This  evi- 
dence W88  rejected  as  immaterial,  and  tbe  ap- 
pellants duly  excepted. 

In  determining  the  correctness  of  the  rulings 
made  by  the  triO  court,  it  becomes  necessary 
to  determine  incidenta11}r  whether  a  corpora- 
tion, purchasing  a  majority  of  the  stock  of  an- 
other competing  corporation,  may  thus  obtain 
control  of  its  affairs,  cause  it  to  divert  the  in- 
come from  its  business,  or  to  refuse  business 
which  would  enable  It  to  pay  tbe  interest  for 
which  it  was  in  default,  and  then  institute  an 
action  in  equity  to  enforce  its  obligations,  for 
the  purpose  of  obtaining  control  of  its  prop- 
erty at  kss  than  its  value  to  tbe  injury  of  tbe 
minority  stockholders,  and  they  have  no  rem- 
edy; or,  in  other  words,  whether  a  court  of 
equity,  with  those  facts  established,  would 
lend  Its  aid  to  such  a  stockholder,  by  enforc- 
ing the  mortgage  and  decreeing  a  foreclosure 
and  sale  of  tbe  mortgaged  premises,  at  its  re- 
quest, in  its  behalf,  and  to  accomplish  such  a 
purpose.  If  it  would,  then  the  rulings  of  the 
trial  court  were  proper;  if  not,  then  tbe  appel- 
lants were  entitled  to  prove  those  facts,  and 
it  was  error  to  reject  the  evidence. 

In  Oamble  v.  Queens  County  Water  Co,  123 
N.  Y.  91, 9  L.  R.  A.  527,  in  discussing  a  similar 
question,  Judge  Peckbam,  in  effect,  said  that, 
although  it  is  not  every  question  of  mere  ad- 
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ministration  or  of  policy  opon  wbfcb  there- 
might  be  a  difference  of  opinion  that  would 
justify  tbe  minority  in  oomins  into  a  court  of 
equity  to  obtain  relief,  yet,  where  tbe  action  of 
a  majority  of  the  atockholders  of  a  corpora- 
tion is  fraudulent  or  oppressive  to  tbe  minority 
shareholders,  an  action  may  be  maintained  by 
the  latter,  where  the  contemplated  action  of 
the  majority  is  so  far  opposed  to  the  interests- 
of  the  corporation  as  to  lead  to  a  clear  infer- 
ence that  such  action  is  with  an  intent  to  serve 
some  outside  purpose,  regardless  of  the  conse- 
quences to  the  company  and  inconsistent  witb 
its  interests.    In  Pondir  y.  Kfew  York,  L,  B.  <j&- 
W.  R.  Co.T2  Hun,  885.  389,  where  the  Erie 
Railroad  Company,  throueb  the  action  of  the- 
Buffalo.    Bradford,    A   Pittoburgh    Railroad 
Company,   whose  directora  were  elected  and 
controlled  by  the  Erie  Company,  without  con- 
sideration, obtained  the  property  of  the  latter 
corporation,  and  so  arranged  its  affairs  as  to> 
render  all  the  shares  of  its  stock,  other  than* 
those  held  by  the  Erie  Company,  valueless,  it 
was  held  that  a  stockholder  of  the  Buffalo. 
Bradford,  A  Piitsburi^h    Railroad    Company 
might  matotaio  an  action  to  redress  the  wrong 
done  to  his  company.     In  that  case  Mr.  Jus- 
tice Follett  said:    "This  was  a  fraud  on   the- 
Buffalo,    Bradford,    A   Pittsburgh    Railroad 
Company  and  its  shareholders.     Such  frauds- 
are  not  uncommon  in  the  management  of  cor- 
porations, and  when  they  are  exposed  should 
be  condemned  by  the  courts  and  a  heavy  hand- 
laid  upon  all  who  participate  in  them."    In. 
Barr  v.  Neui  York,  L,  E.  S  W,R.  Co.  96  N.  Y. 
444,  where  the  officers  of  another  corporation^ 
had  leased  the  property  of  the  first  corpora- 
tion, controlled  a  majority  of  its  stock,  and 
conspired  to  compel  the  minority  to  aeU  its 
stock  by  refusing  to  pay  tbe  rent  due,  it  was- 
held  that  a  court  of  equity,  on  the  application 
of  tbe  minority,  would  compel  the  payment  of 
the  rent;  and  that,  where  the  maporiiy  of  the- 
stockholders  of  a  corporation  are  illegally  pur- 
suing a  course  which  is  in   violation  of  tbe 
rights  of  the  other  stockholders,  an  action  to* 
obtain  equitable  relief  may  be  maintained  by 
an  aggrieved  stockholder.     Sage  v.  Culver,  lAT 
N.  Y.  241,  is  to  the  effect  that,  when  it  can  be- 
fairly  gathered  that  the  officers  and  directors^ 
of  a  corporation  have  made  use  of  relations  of 
I  trust  and  confidence  to  secure  or  promote  some 
selfish  interest,  it  is  enough  to  set  a  court  of' 
equity  in  motion,  and  to  require  them  to  ex- 
plain such  a  transaction  which  there  is  a  pre- 
sumption   against   in    equity.     In    Met,er  v. 
Staten  lOand  B.  Co,  7  N.  Y.  S.   R.   245.  it 
was  held  that  a  majority  of  tbe  stockholders  of 
a  corporation  would  not  be  permitted  to  sanc- 
tion k  transaction  which  is  the  outcome  of  a 
scheme,  dishonest  or  fraudulent  in  its  incep- 
lion,  and  that  the  minority  stockholders  have 
rights  which  under  such  circumstances  musi 
be  recognized;  that  the  majority  may  legally 
control  tbe  company's  business,  but,  in  assum- 
ing such  control,  they  take  upon  tbemselves- 
tbe   correlative   duty  of  diligence  and  good 
faith;  and  that  the^  cannot  manipulate  tbe 
company's  business  in  their  own   interests,  to 
the  injury  of  the  minority  stockholders.     Iik 
Ertin  v.  Oregon  R,  d  Nat,  Co,  27   Fed.  Rep. 
630,  it  was  held  that  when  a  number  of  stock* 
holders  combine  to  constitute  themselves  a  ma- 
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joritr,  to  oontroi  the  corporation  as  tbey  see 
fit;  tLej  become,  for  all  practical  purposes,  the 
corporation  itself,  and  assume  the  trust  rela- 
tion of  the  corporation  towards  its  stock- 
holders; and  if  tbey  seek  to  make  profit  out 
of  it,  at  tbe  expense  of  those  wbose  rights  are 
the  same  as  their  own,  they  are  unfaithful  to 
the  relation  tbey  have  assumed,  and  guilty,  at 
least,  of  constructive  fraud,  which  a  court  of 
equity  will  remedy.  In  Wright  ▼.  OroviUe  Qold, 
8,d  C.  Min,  Co,  40  Cal.  20,  it  was,  in  sub- 
staoce,  held  that  in  dealing  with  the  relations 
between  a  corporation  and  its  officers,  on  one 
band,  and  the  stockholders,  upon  the  other, 
in  the  mana^ment  of  the  corporate  afifairs, 
courts  of  equity  will  look  beyond  the  mere  ob- 
fiervance  of  the  forms  of  law,  and  io quire  if 
the  authority  has  been  in  good  faith  exercised 
to  promote  the  interests  of  the  stockholders; 
and  that  a  court  of  equity  will,  at  the  instance 
of  a  stockholder,  control  the  corporation  and 
its  officers,  and  restrain  them  from  doing  acts 
even  within  tbe  scope  of  the  corporate  author- 
itj,  if  such  acts  would  amount  to  a  breach  of 
the  trust  upon  which  the  authority  had  been 
conferred.  In  Meeker  t.  Winthrop  Iron  Go.  17 
Fed.  Rep.  48,  it  was  held  that  a  majority  of 
the  holders  of  the  capital  stock  of  a  corpora- 
tioD  could  not,  by  their  yotes  in  a  stockhold- 
ers' meeting,  lawfully  authorize  its  officers  to 
lease  its  property  to  themselves,  or  to  another 
corporation  formed  for  the  purpose,  and  ez- 
duslvely  owned  by  them,  unless  such  lease 
was  made  in  good  faith,  and  supported  by  an 
adequate  consideration;  and  that  in  a  suit,  prop- 
erly prosecuted,  to  set  aside  such  a  contract, 
the  burden  of  proof,  showing  fairness  and  ad- 
equacy, is  upon  the  party  or  parties  claiming 
thereunder.  In  Ooodin  r,  Cincinnati  dt  W, 
Canal  Co.  18  Ohio  St.  109,  a  railroad  company 
paichased  a  majority  of  the  shares  of  stock  in 
a  canal  company,  elected  for  tbe  latter  a  board 
of  directors  who  were  in  the  interest  of  the 
railroad  company,  and  then,  with  the  assent  of 
such  board,  appropriated  the  entire  canal  and 
property  of  the  canal  company  as  a  railroad 
^ck,  paying  therefor  a  price  or  compensation 
ffhich  wss  agreed  upon  by  the  directors  of  the 
two  companies,  but  which  was  far  below  the 
sctual  value  of  the  property.  Under  those 
circumstances  the  court  held  that,  although 
the  stockholders  and  creditors  of  the  canal 
company  could  not,  after  the  road  had  been 
completed,  reclaim  the  property,  or  enjoin  its 
use,  yet  they  were  not  concluded  by  such 
lereement  as  to  the  price  of  the  property,  but 
might  compel  the  railroad  company  to  account 
for  its  additional  value.  In  Jackwn  v.  Ludel- 
%,  88  U.  8.  21  Wall.  610,  22  L.  ed.  492.  it 
was  held  that  the  managers  and  officers  of  a 
company  where  capital  is  contributed  in  shares 
are  in  a  veiT  legitimate  sense  trustees,  alike 
for  its  stock nolders  and  its  creditors,  though 
tbey  may  not  be  trustees  technically  and  In 
form.  They,  accordingly,  have  no  right  to 
'enter  into  or  participate  in  any  combination  the 
object  of  which  is  to  devest  the  company  of  its 
property,  and  obtain  it  for  themselves  at  a  sac- 
nfice.  They  have  no  right  to  seek  their  own 
profit  St  tbe  expense  of  the  company,  its  stock- 
liolders,  or  even  its  bondholders.  In  case  of 
embarrassment  to  tbe  company,  and  any  neces- 
sity to  sell  the  estates  of  the  company,  it  is 


their  duty  to  the  extent  of  their  power,  to  se- 
cure for  all  those  whose  interests  are  in  their 
charge  the  highest  possible  price  for  the  prop- 
erty which  can  be  obtained.  In  Menier  v. 
Hooper'i  Teleg.  Worki,  L.  R.  9  Ch.  850,  it  was 
held  that,  where  a  majority  of  a  company  pro- 
posed  to  benefit  themselves  at  the  expense  of 
the  minority,  the  court  might  Interfere  to  pro- 
tect the  minority,  and  that  in  such  a  case  the 
bill  is  rightly  filed  by  one  shareholder  on  be- 
half of  toe  others,  and  against  the  company. 
In  Gregory  y.  Patehett,  Sd  Beav.  595,  where 
the  only  available  property  of  a  company  was 
transferred  to  two  shareholders  tn  lieu  of  their 
shares,  and  the  company  was  thereby  practi- 
cally put  to  end,  and  this  was  sanctioned  by  a 
majority  of  the  shareholders  at  a  general  meet- 
ing, it  was  held  that  a  majority  could  not  bind 
the  minority  in  such  a  transaction;  that  where 
measures  were  adopted  which  were  plainly  be- 
yond the  powers  of  the  compsny,  and  incon- 
sistent with  the  objects  for  which  the  company 
was  constituted,  the  court,  at  the  instance  of 
the  minority,  would  interpose  to  prevent  the 
performance  of  such  an  act. 

While  the  opinions  in  the  cases  cited  are  in- 
structive, and  have  an  important  bearing  upon 
the  question  under  consideration,  still,  within 
the  limits  of  this  opinion,  we  have  found  it  im- 
practicable to  quote  from  the  language  of  the 
courts  in  those  cases.  "The  law  requires  of 
the  majority  of  the  stockholders  the  utmost 
good  faith  in  their  control  and  management  of 
the  corporation  as  regards  the  minority,  and  in 
this  respect  tbe  majority  stand  in  much  the 
same  attitude  towardfs  the  minority  that  the  di- 
rectors sustain  towards  all  the  stockholders. 
Thus,  where  the  majority  are  interested  in  an- 
other corporation,  and  the  two  corporations 
have  contracts  between  tbem,  it  is  fraudulent 
for  that  majority  to  manage  the  afifairs  of  the 
first  corporation  for  the  Mnefit  of  the  second. 
A  court  of  equity  will  intervene  and  protect 
the  minority,  upon  an  application  by  the  lat- 
ter." 2  Cook,  Stock  &  Stockholders.  8d  ed. 
§  002,  p.  946.  The  same  principle  is  stated  in 
1  Morawetz,  Priv.  Corp.  2d  ed.  §  529;  1  Beach. 
Priv.  Corp.  §  70;  2  Bigelow,  Fr.  §  045,  and 
Beach,  Mod.  £q.  Jur.  §^  182,  080.  HacketU- 
town  Nat.  Bank  v.  D.  Q.  Tuengling  Brewing 
Go.  20  C.  C.  A.  827,  74  Fed.  Rep.  110,  is  tothe 
efifect  that  every  delegation  df  power  implies 
that  it  will  be  honestly  exercised,  and  in  that 
case  it  was  held  that  the  evidence  offered  upon 
the  trial  presented  a  question  of  fact  for  the 
jury  whether  a  consent,  given  in  pursuance  of 
a  resolution  passed  by  a  majority  of  tbe  bond- 
holders of  a  corporation,  extending  tbe  time  of 
payment  of  the  principsd  and  interest  of  Its 
bonds,  was  given  in  good  faith,  in  tbe  com- 
mon interest  of  all,  or  amounted  to  an  unwar- 
ranted exercise  of  the  power  of  the  majority, 
because  given  in  the  interest  of  one  bond- 
holder, vnih  a  view  of  enabling  him  to  com- 
pel the  minority  bondholders  to  sell  their 
bonds  on  such  terms  as  he  might  dictate. 
While  the  question  in  some  of  tbe  cases  cited 
arose  between  stockholders  and  tbe  directors 
and  ofiScers  of  a  company  who,  as  siicb,  held 
a  position  of  trust  as  tothe  former,  still  where, 
as  in  this  case,  a  majority  of  tbe  stock  is 
owned  by  a  corporation  or  a  combination  of 
individuals,  and  it  assumes  the  control  of  an- 
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other  company's  business  and  affairs  through 
ito  control  of  the  officers  and  directors 
of  the  corporation,  it  ivould  seem  that  for 
all  practical  purposes,  it  becomes  the  cor- 
poration of  which  it  holds  a  majority  of  stock, 
and  assumes  the  same  trust  relation  towards 
the  miDority  stockholders  that  a  corporation 
itself  usually  bears  to  its  stockholders,  and 
therefore,  under  such  circumstances,  the  rule 
stated  in  the  Sage  Case  and  other  similar  cases 
applies  to  majority  stockholders  who  control 
the  affairs  of  the  company,  as  well  as  to  its  di- 
rectors or  officers.  It  is  a  controlling  maxim 
that  a  court  of  equity  will  not  aid  parties  in 
the  perpetration  or  consummation  of  a  fraud, 
nor  ^ive  any  assistance  whereby  either  of  the 
parties  couDected  with  the  betrayal  of  a  trust 
can  derive  any  advantage  therefrom.  Farley 
V.  St.  Paul,  M,  dt  M,  R.  Co,  4  McCrary,  188. 
14  Fed.  Rep.  114.  "It  is  a  sound  pnnciple 
that  he  who  prevents  a  thing  being  done  shall 
not  avail  himself  of  the  nonperformance  be  has 
occasioned."  Fleming  v.  QiUbert,  8  Johns.  628, 
631;  United  Statce  v.  Pce^,  102  U.  8.  64, 26  L. 
ed.  46;  DoUn  v.  Rogers,  149  N.  T.  491. 

The  principle  of  these  authorities  renders  it 
quite  obvious  that  a  corporation,  purchasing  a 
majority  of  the  stock  of  another  competing 
one,  cannot  obtain  control  of  its  affairs,  divert 
the  income  of  its  business,  refute  business 
which  would  enable  the  defaulting  company 
to  pay  its  interest,  and  then  institute  an  action 
in  equity  to  enforce  its  obligations,  for  the 
avowed  purpose  of  obtaining  entire  control  of 
its  property,  to  the  injury  of  the  minority  stock- 
holders. Such  a  course  of  action  is  clearly  op- 
posed to  the  true  interests  of  the  corporation 
itself,  and  plainly  discloses  that  one  thus  acting 
was  not  influenced  by  any  honest  desire  to  se- 
cure such  interests,  but  that  its  action  was  to 
aerve  an  outside  purpose,  regardless  of  conse- 
•quences  to  the  debtor  company,  and  in  a  man- 
ner inconsistent  with  its  interest  and  the  inter- 
est of  its  minority  stockholders. 

The  respondents,  however,  contend  that  the 
doctrine  of  the  authorities  cited  is  not  controll- 
ing in  this  case,  but  that  the  New  York  Cen< 
tru  &  Hudson  River  Railroad  Company  had  a 
right  to  purchase  a  majority  of  the  stock  and 
bonds  of  the  New  York  &  Northern  Railway 
Company,  for  the  express  purpose  of  obtaining 
control  of  the  affairs  of  the  latter  for  its  own 
use  and  benefit,  and  to  thus  acquire  its  prop- 
erty at  less  than  its  actual  value,  to  the  injurv 
of  the  minority  stockholders;  and  that  such 
itockboldera  had  no  remedy,  in  law  or  in 
equity,  to  protect  themselves  against  such  ac- 
tion of  the  majority  stockholders,  altbouffb  it 
diverted  the  income  which  should  hsTe  been 
applied  to  the  payment  of  such  interest  to  other 
and  improper  purposes,  and  refused  business 
which  would  have  enabled  the  defaulting  com- 
pany to  pay  its  interest.  In  other  words,  the 
claim  of  the  respondents  is,  and  the  general 
term  in  effect  held,  that  the  purpose  for  which 
the  New  York  Central  &  Hudson  River  Rail- 
road Company  obtained  a  majority  of  the  stock 
and  bonds  of  the  New  York  &  Northern  Rail- 
way Company  is  entirely  immaterial,  and  that, 
notwithstanding  the  existence  of  such  a  pur- 
poae,  a  court  of  equity  will  aid  them  in  enforc- 
ing the  mortgage.  To  sustain  this  contention, 
they  dte   Manis  t,  TuthiU,  72  N.  Y.  676; 
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Phelps  y.  Nowfen,  Id.  89,  28  Am.  Rep.  93: 
Chenango  Bridge  Co.  v.  Paige,  83  N.  Y.  178. 
88  Am.  Rep.  407;  Ramsey  v.  Erie  R.  Co.  8 
Abb.  Pr.  N.  8.  174;  Clinton  v.  Myers,  46  N. 
Y.  611,  7  Am.  Rep.  873;  Simpson  v.  DaU,  70 
U.  8.  8  Wall.  476. 18  L.  ed.  267;  Ogle^  v. 
AttriR,  105  U.  8.  605,  26  L.  ed.  1186;  Adler  v. 
FenUm,  66  U.  8.  24  How.  407,  16  L.  ed.  696; 
and  Beveridae  y.  New  Fork  Elev.  R.  Co.  112  N. 
Y.  1,  2  L.  R.  A.  648.  In  Aforris  y.  TuthiU 
the  action  was  to  foreclose  a  mortgage  brought 
by  an  assignee.  There  was  no  question  or 
principle  oi  trust  involved  in  that  case.  The 
plaintiff  owed  the  defendant  no  duty,  and 
hence  it  was  held  that  under  such  circumstan- 
ces  the  plaintiff  had  a  right  to  maintain  an  ac- 
tion for  the  foreclosure  of  the  mortgage,  al- 
though he  took  title  to  it  from  motives  of  malice, 
and  the  assignor  assigned  the  mortgage  to  him 
from  a  like  motive.  That  that  case  was  cor- 
rectly decided  we  have  no  doubt,  but  it  is 
clearly  distinguishable  in  principle  from  the 
case  at  bar,  and  has  no  bearing  whateyer  upon 
the  question  under  consideration.  In  the 
P7ulp8  Case  it  was  held  that  a  party  was  not 
liable  for  the  consequences  of  an  act  aone  upon 
bis  own  land,  lawful  in  itself»  which  did  not 
infringe  upon  any  lawful  right  of  another, 
simply  because  he  was  influenced  in  doing  it 
by  wrong  and  malicious  motives,  and  that 
courts  would  not  iuquireinto  the  motives  actuat- 
ing a  person  in  the  enforcement  of  a  legal 
ri^ht.  How  the  doctrine  of  that  case  is  ap- 
plicable to  the  question  involved  in  this  it  is 
difficult  to  perceive.  In  that  case  the  party 
simply  exercised  a  lawful  right,  and  the  court 
held  that  no  liability  aroae  from  his  having 
done  so.  There  the  plaintiff  owed  the  defend- 
ant no  duty,  and  sustained  no  relation  of 
trust  towards  him,  and  hence  it  is  clearly  dis- 
tinguishable from  the  case  at  bar.  The  same 
may  be  said  of  Chenango  Bridge  Co.  v.  Paige, 
Ramsey  y.  Erie  R.  Co.y  Clinton  y.  Myers,  Simp- 
son y.  Ball,  Oglesby  y.  AttriU,  and  Adler  v. 
Fenton.  We  do  not  think  these  cases  in  any 
way  aid  the  respondents.  In  the  Beteridge 
Case  this  court  held  that  all  the  powers  con- 
ferred upon  a  corporation,  unless  otherwise 
expressly  prescribed,  must  be  exercised  by  its 
directors,  who  are  constituted  by  law  the 
agency  for  that  purpose;  that  the' consent  or 
ratiflcation  by  its  stockholders  was  uoneces- 
sarv,  unless  required  by  statute  or  its  by  laws, 
and  therefore  that  contracts  which  a  corpora- 
tion may  legitimately  make  may  be  made  by 
its  board  of  directors,  and,  in  the  absence  of 
fraud  or  collusion  on  the  part  of  the  directors, 
they  are  binding  upon  the  corporation;  that 
an  appeal  to  equity  on  the  part  of  the  stock- 
holders to  be  relieved  from  the  acta  of  the  di- 
rectors, where  they  were  within  their  powers, 
and  apparently  uninfluenced  by  corrupt  mo- 
tives or  personal  interests  adverse  to  those  of 
the  stockholders,  should,  at  leaat,  be  justified 
by  some  showing  that  the  acts  were  improper, 
within  the  belief  of  a  fair  proportion  of  the 
stockholders.  The  principle  enunciated  and 
the  decision  made  in  that  case  are  undoubtedly 
correct;  but  the  question  as  to  the  right  of  a 
majority  of  the  stockholders  of  a  corporation 
to  enforce  its  obligations  as  against  the  minor- 
ity stockholders  to  their  injury,  by  reason  of  a 
default  caused  by  the  wrongful  act  or  omiaaioa 
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of  the  majority,  was  DOt  considered  or  hi  any 
way  involved.  It,  however,  seems  to  recog- 
Bize  the  principle  that,  where  there  is  fraud  or 
collusion,  corrupt  motives,  or  personal  interest 
adverse  to  the  stockholders,  another  rule  would 
apply.  As  we  have  alreadv  seen,  there  are 
circumstances  under  which  the  majority  stock- 
holders occopy  substantially  the  same  relation 
of  trust  towards  the  minonty  as  the  board  of 
directors  would  occupy  towaras  the  stockhold- 
ers it  represents,  and  hence,  where  there  are 
corrupt  motives,  personal  interest,  or  fraud, 
the  case  cited  is  an  authority  to  sustain  the 
coodiraion  which  we  have  already  reached. 

That  any  person  or  corporation  authorized 
to  do  so  might  have  purchased  the  bonds  of  the 
New  York  ft  Northern  Railway  Company,  and 
have  rigorously  enforced  them  by  a  sale  of  its 
property,  there  can  be  no  doubt  They  might 
also  have  purchased  the  stock  of  the  company, 
and  thus  have  become  the  owners  of  both,  and, 
while  such  owners,  might  have  enforced  the 
liability  of  the  company  upon  its  bonds,  so  long 
ss  they  acted  in  good  faith  and  their  purpose 
was  proper.  But  when  the  New  York  Cen- 
tral CD  Hudson  River  Railroad  Company  pur- 
chased the  stock  and  bonds  in  Question,  thus 
obtaining  a  controlling  interest  in  the  affairs 
of  the  New  York  ft  Northern  Railway  Com- 
pany, for  the  avowed  purpose  of  destroying  it, 
to  serve  a  purpose  entirely  outside  of  that  for 
for  which  it  was  organized,  and  in  hostility  to 
it,  it  becomes  clear  that,  as  such  stockholder, 
it  owed  a  duty  to  the  minority  stockholders; 
that  the  law  implied  a  quasi  trust  upon  its 
part;  and  that  a  court  of  equity  will  not  aid  it 
in  the  destruction  of  that  corporation,  and  a 
conGscation  of  its  property,  although  it  held  a 
majority  of  its  stock  and  the  required  amount 
of  its  bonds.  Hence  we  are  of  the  opinion 
that  the  court  erred  in  rejecting,  as  immaterial, 
evidence  offered  by  the  appellants  to  show  that 
after  the  New  York  Central  ft  Hudson  River 
Railroad  Company  became  the  owner  of  a 
majoritv  of  the  stock  and  bonds  of  the  New 
York  ft  Northern  Railway  Company,  and 
while  its  officers  were  in  control  of  the  latter 
corporation  and  its  affairs,  it  declined  to  ac- 
cept traffic  from  other  roads,  which  would 
have  produced  a  fond  with  which  to  pay  the 
interest  that  was  due;  that  the  income  of  the 
road,  which  should  have  been  employed  to  pay 
such  interest,  was  used  for  other  and  improper 
purposes;  and  that  such  action  upon  the  part 
of  the  majority  stockholder  occasioned  the  in- 
abUity  of  the  compnuy  to  pay  the  interest  and 
cure  the  default.  To  the  rejection  of  this  evi- 
dence the  defendants  excepted.  We  think 
many  of  these  rulines  were  erroneous,  and  that 
the  appellants  had  toe  right  to  make  the  proof 
offered,  so  far  as  it  related  to  the  transaction 
of  the  business  of  the  New  York  ft  Northern 
Rail wav  Company  during  the  time  the  New 
York  Central  ft  Hudson  River  Railroad  Com- 
pany owned  a  majoritv  of  its  stock,  and  con- 
trolled its  affairs;  ana  for  the  error  in  those 
rulings  the  Judgment  should  be  reversed. 

On  the  trial  the  learned  trial  Judge  refused 
t6  find  various  facts,  upon  the  ground  that 
they  were  immaterial.  It  is  manifest  from  an 
examination  of  the  appellants'  requests  to  find, 
and  the  rulings  of  the  court  thereon,  that  it  re- 
fused to  find  many  facts  that  were  material  to 
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austain  the  appellants'  defense,  and  winch  were 
established  by  the  undisputed  evidence  in  the 
case.  This,  we  think,  coustittited  error,  as  it 
is  the  duty  of  a  trial  Judge  to  find  upon  every 
material  question  submitted  to  him  and  in- 
volved in  the  evidence.  CaUanan  v.  Oilman, 
107  N.  Y.  860,  372. 

The  respondent  claims  that,  by  virtue  of  the 
provisions  of  ^  40  of  the  stock  corporation  law, 
the  New  York  Central  ft  Hudson  River  Rail- 
road Company  had  the  right  to  acquire  the 
stock  of  the  New  York  ft  Northern  Railway 
Company.  We  do  not  deem  it  necessary  to 
either  discuss  or  decide  that  Question,  for,  if  it 
be  admitted  that  the  New  York  Central  ft 
Hudson  River  Railroad  Company  was  author^ 
ized  to  purchase  such  stock  and  bonds,  still 
nothing  will  be  found  in  the  statute  which  au- 
thorizes it  to  employ  them  for  the  purpose  of 
destroying  the  property  of  the  New  York  ft 
Northern  Rail  wav  Company,  to  the  injury  of 
its  minority  stockholders.  If  we  are  correct 
ip  our  conclusion  that  a  corporation  cannot  ac- 
quire the  majority  of  the  stock  of  another  cor- 
poration, obtain  control  of  its  affairs,  divert 
the  income  of  its  business,  refuse  business 
which  would  have  enabled  the  defaulting  com- 
pany to  pay  its  interest,  and  then  institute  an 
action  in  equity  to  enforce  its  obligations 
against  such  company,  with  the  avowed  pur- 
pose of  obtaining  control  of  its  property  at  less 
than  its  value  to  the  injury  of  the  minority 
stockholders,  then  it  follows  that  this  question 
is  entirely  Immaterial.  If  the  New  York  Cen- 
tral ft  Hudson  River  Railroad  Company  had  a 
right  to  purchase  the  stock  and  bonds  of  the 
New  York  ft  Northern  Railway  Company,  it 
obtained  no  better  title  and  secured  no  greater 
right  than  any  other  stockholder  would  have 
acquired  under  a  similar  purchase.  The  right 
to  purchase,  even  if  given  by  statute,  conferred 
upon  the  purchaser  no  authority  to  employ  the 
stock  and  bonds  for  purposes  condemned  by 
the  principles  of  eouity. 

The  appellants  also  contend  that  the  plain- 
tiff had  no  authority  or  right  to  bring  this  ac- 
tion in  the  form  in  which  it  was  brought,  as 
it  had  not  received  a  valid  request  to  do  so 
from  a  sufficient  number  of  bondholders.  The 
mortesge  provides:  '*In  the  event  of  sny  of 
the  defaults  mentioned  in  the  next  preceding 
article,  the  party  of  the  second  part  may,  and, 
upon  the  written  request  of  the  holders  of 
$2,000,000  in  amount  of  said  bonds  then  out- 
standing and  unpaid  or  unredeemed,  the  party 
of  the  second  part  shall  apply  to  any  court 
having  proper  Jurisdiction  in  tbe  premises  for 
a  foreclosure  and  sale  of  the  mortgaged  prem- 
ises." The  plaintiff,  in  its  complaint,  alleged 
that  it  bad  received  a  written  request,  signed 
by  the  holders  of  more  than  $2,000,000  in 
amount  of  said  bonds  outstanding  and  unpaid 
or  unredeemed,  requesting  it  to  bring  pro- 
ceedings for  the  foreclosure  and  sale  of  the 
property  and  premises  covered  by  this  mort- 
gage. The  only  request  which  was  made  to 
the  trustee  was  that  made  by  Drexel,  Morgan, 
ft  Co..  who  stated  therein  that  they  were  tbe 
holders  of  $1,700,000,  and  represented  the 
owners  of  $896,000  of  such  bonds.  It  was 
upon  this  request  alone  that  the  action  was 
instituted.  The  proof  tends  to  show  that,  al- 
though bonds  to  the  amount  of  $1,700,000 
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were  in  tbeir  bands,  yet  that  tbej  were  not  in 
fact  the  owners  of  such  bonds,  but  they  be- 
longed to  the  New  York  Central  A  Hudson 
Biver  Railroad  Company.  The  proof  also 
lends  to  show  that  the  other  bonds  which 
they  claimed  to  represent  were  not  owned  by 
Drexel, Morgan,  &  Co.,  but  were  bonds  which 
the  New  York  Central  &  Hudson  River  Rail- 
road Company  had  made  a  con  met  to  pur- 
chase. Thus,  we  have  a  request  for  foreclo- 
sure by  a  firm  who,  in  fact,  was  not  the  owner 
of  any  portion  of  the  bonds  upon  which,  the 
lequest  was  based.  It  is  true  that  $1,700,000 
of  the  bonds  were  In  thetr  possession,  but  it 
clearly  appears  from  the  evidence  they  had 
been  purchased  and  paid  for  by  the  New  York 
Central  &  Hudson  River  Railroad  Company, 
and  were  held  by  them  subject  to  its  order. 
It  is  also  true  that  the  contract  wiih  the  New 
York  Cen'ral  &  Hudson  River  Railroad  Com- 
pany for  the  purchase  of  the  other  bonds  re- 
ferred to  In  such  request  contained  a  provision 
that  they  might  be  used  by  Drezel,  Morgan,  & 
Co.  for  the  purpose  of  reorganizing  the  New 
York  A  Northern  Railway  Company.  Without 
any  lengthy  discussion  of  this  question,  it 
would  seem  that  the  purpose  of  this  proyision 
in  the  mortgage  was  to  prevent  the  trustee 
from  being  compelled  to  foreclose  the  mort- 
irage  except  upon  the  request  of  the  owners  of 
$:d,000,000  in  amount  of  the  bonds.  If  such 
was  its  purpose, and  such  is  a  proi)er  construc- 
tion of  that  provision  of  the  mortgage,  then, 
manifestly,  the  request  was  insufficient,  as  it 
was  not  thus  made. 

It  is,  however,  contended  that,  inasmuch  as 
the  plaintiff  had  the  right  of  its  own  motion 
or  in  its  discretion  to  commence  this  action 
without  any  request  whatever,  it  follows  that 
the  action,  bavins  been  commenced,  was 
properly  begun,  and  the  appellant's  contention 
cannot  be  sustained.  The  mortgage  provides 
for  two  cases  in  either  of  which  the  action 
might  be  properly  commenced.  The  trustee 
might  act  upon  its  own  motion,  and  exercise 
its  own  judgment  and  discretion  upon  the 
question  whether  it  was  for  the  interest  of 
the  bondholders  and  all  concerned  to  have  the 
mortgage  foreclosed;  and,  if  it  so  determined  it 
might  institute  an  action  for  its  foreclosure, 
although  no  request  whatever  was  made.  On 
the  other  hand,  it  might  be  required  to  institute 
such  an  action  upon  the  written  request  of  the 
owners  of  $2,000,000  of  the  bonds,  notwith- 
standing the  fact  that  it  might  be  opposed  to 
such  a  course,  and  it  was  contrary  to  its  judg- 
ment One  provision  is  permissive  only, 
while  the  other  is  mandatory.  It  does  not  nec- 
essarily follow, because  the  plaintiff  mi^bt  have 
instituted  this  action  in  the  exercise  of  its  dis- 
cretion, but  was  induced  to  bring  it,  relying 
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upon  a  request  that  was  Invalid,  that  it  may 
now  be  upheld  upon  the  ground  that  it  pos- 
,seBsed  a  discretion  which  it  never  exercised. 
The  action  was  brought  upon  the  theory  that 
the  holders  of  $2,000,000  of  the  bonds  bsd 
made  a  proper  written  request  upon  the  plain- 
tiff to  commence  it.  Such  having  been  the 
original  character  of  the  action,  as  indicated 
by  the  complaint,  can  it  now  be  said  that,  al- 
though no  proper  request  was  made,  yet  the 
action  may  be  maintained,  because  the  plain- 
tiff might,  in  its  discretion,  have  determined 
to  briog  the  action,  although  there  had  been 
no  request.  It  would  seem  Uiat  under  the 
provision  of  the  mortgage  permitting  the 
plaintiff  to  bring  this  action,  to  some  exteut, 
at  least,  the  question  whether  or  not  it  would 
foreclose  the  mortgage,  and  declare  the  whole 
amoimt  due,  was  one  of  ludgment  and  dis 
cretion  to  be  exercised  by  it  before  the  com 
mencemeot  of  the  action.  Not  having  voi- 
untarilv  sought  to  thus  enforce  the  obliga- 
tions of  the  company,  but  having  had  served 
upon  it  a  request  which  purporteato  be  signed 
by  the  holders  of  $2,000,000  of  the  bonds,  and 
having  commenced  the  action  in  pursuance  of 
that  request,  we  regard  it  as  at  least  doubtful 
if  it  can  now  be  maintained  upon  the  ground 
that  it  was  voluntarily  commenced  by  the 
plaintiff  if  the  request  was  invalid.  But  it  is, 
perhaps, unnecessarv  to  determine  tbatquestion. 

There  are  several  other  questions  raised  by 
the  appellants,  but,  aa  the  judgment  must  be 
reversed  for  the  errors  already  pointed  out, 
it  is  unnecessary  to.discuss  or  determine  them. 

The  consideration  of  the  questions  involved 
in  the  case  has  led  us  to  the  conclusions  that 
the  learned  trial  judge  erred  (1)  in  refusing  to 
find  material  facts  upon  the  ground  that  they 
were  immaterial;  (2)  in  declining  to  find  other 
facts  which  were  materia),  and  established  by 
the  uncontradicted  evidence;  (8)  in  rejecting  as 
immaterial  evidence  offered  by  the  appellants 
tending  to  show  that  the  New  York  Central 
&iHudson  River  Railroad  Company,  while  in 
control  of  the  affairs  of  the  New  York  & 
Northern  Railway  Company,  declined  to  ac 
cept  traffic  from  other  roads,  which  would 
have  produced  a  fund  with  which  to  pay  the 
interest  due  upon  the  bonds  in  suit;  and  (4)  in 
rejecting  as  immaterial  evidence  to  show 
that  the  income  of  the  road,  which  should 
have  been  employed  to  pay  the  interest  on 
such  bonds,  was  used  for  ^other  and  Improper 
purposes. 

We  think  the  jvdgment  ihould  be  reversed, 
and  a  new  trial  granted,  with  costs  to  abide 
the  event. 

All  concur,  except  Andrews,  Ch.  J.,  and 
Gray*  J.,  not  voting. 
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FLORIDA  SUPREME  COURT. 


Hathew  PRINE,  Appt, 
«. 

Lucy  PRINB. 

(86Fla.flTO.> 

"*!•  Oorstetnie  in  refbrenee  totlie  al- 
lowaaee  of  aJiatony  to  m  wife  lo  catea 
where  she  to  a  party  def en4ant  refer  ezoliulrely 
to  cases  of  divoroe.  Where  tbe  salt  is  brouff  bt  by 
the  putative  husband  to  obtain  a  decree  declaring 
the  marriage  Yold  ab  inttfo,  a  court  of  obanoery 
has  power  to  grant  alimony  to  the  putative  wife, 
iodependeot  of  the  statute,  and  as  incident  of  the 
JurMlctioa  of  the  court  in  such 


L  In  »  suit  Itronght  b^  n  hnslmad 
mgmiM»mt  m  pntntlTe  wilb  to  annnl  the 
marrlnso  relntlon*  where  the  fact  of  mar- 
riage to  prima  fade  established,  and  the  hus- 
band has  means  wherewith  to  live  and  to  litigate, 
and  the  wife  to  destitute,  the  husband  must  fur- 
nish tbe  wife  the  means  of  subsistence  while  tbe 
Boit  to  pending,  and  to  enable  her  to  maintain  her 
defense.  The  allowance  In  such  a  case  upon  a 
proper  showing,  of  temporary  alimony,  counsel 
fees,  and  suit  moaey  to  tbe  wife  while  the  suit  to 
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pending  fti  tbe  appellate  court,  to  not  an  exerctoe 
of  original  jurisdiction,  but  to  essential  to  the 
proper  and  impartial  administration  of  Justice  in 
tbe  exercise  of  appellate  Jurisdiction. 
B*  In  order  tar  an  nppellnto  eonrt  to 
makoan  allowanee  of  aliaumj*  counsel 
fees,  and  suit  money  while  the  case  to  pending  In 
such  court,  tt  eboold  have  some  other  proof  than 
that  taken  in  the  court  of  original  Jurisdiction, 
when  a  similar  application  was  made  to  and 
granted  by  such  court.  8nch  relief  In  an  appel- 
late court  to  not  a  matter  of  course,  andean  only 
be  granted  upon  proof  made  in  such  appellate 
court  showing  the  continuance  of  the  neceailttos 
of  the  wtfe,  and  also  the  ability  of  tbe  husband. 
(Liddon,  J.,  agreeing  to  thto  headnote  so  far  as  it 
relates  to  counsel  fees  and  suit  money,  but  not  at 
to  alimony.) 

4*  This  court  will  not  reworae  the  deeree 
of  the  eireait  eonrt  as  being  against  the  evi- 
dence where  the  evidence  to  conflicting  upon  the 
subject  of  the  mental  capacity  of  one  who  enters 
into  a  marriage  contract,  where  there  to  sufflclens 
evidence,  if  believed,  to  show  that  tbe  party  was 
not  deprived  of  the  use  of  hto  reasoning  faculties 
at  such  time,  and  where  the  uncontradicted  evi- 
dence shows  that  the  party  has  repeatedly  sdnee 
the  marriage  ratified  the  same  by  cohabitation 
with  the  other  party  thereto. 


NoTK.~£#eet  of  intarieation  on  mdirfags^ 

The  rule  Jaid  down  In  the  principal  case,  that  a 
'marriage  by  one  who  at  the  time  Is  so  much  Intoxi- 
cated as  to  be  non  compos  mentU,  and  doea  not 
fcoow  what  he  to  doing,  and  to  for  the  time  deprived 
of  reason,  to  invalid,  but  Is  valid  if  the  intoxication 
to  of  a  leas  degree,  though  perhaps  more  strict  than 
the  doctrine  applicable  to  contracts  in  general  as 
,  affected  by  Intoxication,  to  not  unsupported  by  au- 
'tbority,  a  number  of  cases  requiring  Intoxication 
to  amount  to  or  be  equivalent  to  actual  insanity  to 
invalidate  a  marriage. 

Thus,  the  Intoxication  which  will  Invalidate  a 
marriage  must  have  been  such  as  to  deprive  tbe 
pariy  of  all  sense  of  volition  and  to  render  him  in- 
capable of  knowing  what  he  to  about.  Boblln  v. 
Boblin,  »  Grant.  Ch.  (U.  C.)  480. 

And  insanity  which  ooes  not  render  the  party  non 
compos  does  not  disquality  blm  for  marriage. 
Legeyt  v.  0*Brien,  Mllw.  Bocl.  Bep.  8SS. 

So.  insanity  fTom  delirium  tremens  at  the  time  to 
tafflcient  to  avoid  a  contract  of  marriage.  Clement 
V.  Mattlson,  8  Rich.  L.  08. 

And  the  question  whether  a  party  to  a  marriage 
was  really  insane  from  delirium  tremens,  or  only 
Intoxicated,  in  an  action  Involving  the  validity  of 
tbe  marriage,  to  a  question  of  fact  for  the  Jury. 
IMd. 

But  a  marriage  to  valid,  though  the  husband  was 
suffering  from  delirium  tremens  at  tbe  time, when 
it  took  place  during  a  ludd  Interval  and  he  was 
able  to  discuss  and  arrange  the  terms  of  tbe  mar- 
riage settlement.   Scott  v.  Paqutti  17  Low.  Oan.  B. 


And  the  drunkenness  of  a  party  to  a  marriage, 
though  induced  by  persons  having  an  Interest,  by 
dlscredttable  arts,  and  even  though  of  such  a  de- 
cree as  to  render  him  unable  to  comprehend  and 
understand  the  nature  and  obligation  of  the  en- 
.gagement  and  relation  he  was  entering  into,  to  not 
Insanity  within  the  meaning  of  the  provtoion  of  the 
Delaware  Bevised  Code,  giving  the  superior  court 
sole  cognizance  to  decree  marriages  null  and  void 
when  either  of  tbe  parties  was  at  the  time  insane. 
Bliey  ▼.  Blzey,  1  Houst.  (Del.)  908. 

80,  a  marriage  to  not  rendered  Invalid  by  the  fact 
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that  the  husband  had  been  found  an  habitual 
drunkard  by  Inquisition  and  a  committee  of  hto  es- 
tate appointed,  though  a  contract  for  the  payment 
of  money  in  consideration  of  the  marriage  would 
he  thereby  liivalhlated.  Jmhoff  v.  Witmer,  81  Pa. 
S4& 

And  an  adjudication  of  the  probate  court  that  a 
person  was  incapable  of  taking  care  of  himself  or 
of  hto  property  by  reason  of  intemperance  or  ha- 
bitual drunkenness,  appointing  a  guardton  of  hto 
person  and  property,  to  prima  facie  only,  and  not 
conclusive,  evidence  oC  hto  want  of  capacity  to  con- 
tract marriage.  MoGleary  v.  Barcalow,  8  Ohio  C 
C.48L 

And  one  who  relies  upon  Insanity  of  a  tempevary 
nature,  like  Intoxication  which  comes  and  goes 
with  the  exdtiog  cause,  to  invalidate  a  marriage, 
must  show  Its  existence  and  operation  at  the  very 
time  the  ceremony  to  pronounced.  Legeyt  t. 
0*Brien,  supra. 

In  Johnston  v.  Brown,  S  Shaw  ft  D.  487,  however, 
it  was  held  that  a  marriage  to  Invalid  and  will  beset 
aside  where  It  to  proved  that  tbe  woman  married 
was  in  such  a  state  of  stupefaction,  occasioned  by 
intoxication,  at  the  time  as  to  be  Incapable  of  giv- 
ing a  rational  consent,  or  of  understanding  what 
Fhe  did. 

But  a  marriage  enterm  into  while  the  man  was 
so  intoxicated  as  to  be  incapable  of  understanding 
what  he  was  about  to  voidable  only  and  not  void, 
and  may  be  ratified  and  confirmed.  Boblin  v.  Botv 
lin.  «8  Grant,  Ch.  (XT.  a)  480. 

And  a  memorandum  indorsed  on  tbe  record  by 
the  defendant,  in  an  .action  brought  for  necessaries 
f umtohed  to  a  woman  alleged  to  be  hto  wife,  for 
expenses  Incurred  in  the  burial  of  her  child,  in 
wbich  the  validity  of  tbe  nmrriage  was  put  in  issue, 
in  wbich  he  admitted  its  existence  and  validity  and 
condented.  to  >a.  verdict  for  tbe  plaintiff,  to  a  sufll- 
oient  ratitlgatlon  and  confirmation  of  the  marriage 
claimed  to  have  been  Invalid  on  tbe  ground  of  hto 
Intoxication  at  the  time.    Ibid. 

The  effect  of  intoxication  as  a  ground  of  divorce 
from  a  marrtoge  which  was  valid  when  made  to  not 
here  considered,  but  will  be  treated  in  a  separate 
note.  V.  H.  B. 
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6*  IfapmrtyaA  the  tlaM«ifei»Miiii^  into 
muMMimge  contract  im  so  mn«sh  Intoxlp 
cnted  as  to  be  fion  eomjtos  mentis^  and  does  not 
know  what  he  Is  doinff,  and  Is  for  the  time  de- 
prived of  reason,  the  marriage  is  invalid:  but  is 
not  invalid  if  the  intoxication  is  of  a  less  degree 
than  that  stated. 

6«   A  mmrgimge  inwalld  at  the  time  for 

want  of  mental  capacity  of  one  of  the  parties 
thereto  may  be  ratifled  and  made  valid  after- 
wards by  any  acts  or  conduct  which  amount  to  a 
reooguition  of  the  same. 

(December  19, 1895i) 

APPEAL  hv  complainaDt  from  a  decree  of 
the  Circuit  Court  for  Duval  County  in  fa- 
vor of  defendant  in  a  proceeding  to  annul  a 
marriage.    Affirmed. 
The  facts  are  stated  in  the  opinion. 
Mes9r9.  Henderson  &  Raney  for  appel- 
lant. 
Mr.  M*  C.  Jordan  for  appellee. 

Ijiddon«  J.,  delivered  the  opinion  of  the 
court: 

The  appellant  filed  bis  bill  in  chancer j 
against  the  appellee  in  the  circuit  court  to 
■et  aside  a  marriage  between  them.  The 
grounds  upon  which  the  said  marriage  was 
sought  to  be  nullified  were,  that  on  the  14th 
day  of  February,  a.  d.  1893,  tlie  day  when 
the  marriage  ceremony  was  performed,  and 
for  some  days  previous  thereto,  the  complain- 
ant was  and  had  been  in  a  state  of  intoxica- 
tion from  the  use  of  ardent  spirits ;  that  he 
was  deprived  of  his  reason,  and  in  such 
mental  condition  that  he  did  not  know  what 
he  was  about,  and  was  to  all  intents  and  pur- 
poses non  eompoB  mentU,  and  that  the  defend- 
ant took  advantage  of  his  condition  and  pro- 
ceeded to  have  the  marriage  ceremony  per- 
formed ;  that  complainant  repudiated  the 
transaction  as  soon  as  he  became  sober  enough 
to  realize  what  had  happened,  and  has  ever 
since  refused  in  any  manner,  shape,  or  form 
to  recognize  it,  and  has  never  since  lived  or 
In  any  manner  cohabited  with  the  defendant, 
and  would  never  cohabit  with  her  because 
she  had  for  years  previous  to  said  marriacre 
been  a  person  of  notorious  bad  character  and 
reputation.  The  prayer  of  the  bill  was,  that 
such  marriage  be  declared  null  and  void  ab 
initio. 

The  answer  of  the  defendant  admitted  the 
marriage,  and  emphatically  and  specifically 
denied  all  the  allegations  of  the  bill  as  to 
the  intoxication  of  complainant  and  his  men- 
tal condition  at  the  time  of  the  marriage 
ceremony,  and  that  defendant  tools  any  fraud- 
ulent or  unfair  advantage  of  him,  or  that  he 
was  in  any  such  condition  that  defendant 
could  have  taken  any  such  advantage  of  him 
in  haying  the  marriage  ceremony  performed. 
The  answer  alleges  that  at  the  time  of  the 
marriage  ceremony  the  complainant  was  per- 
fectly sober  and  eampoi  mentis;  that  she  did 
not  procure  the  performance  of  said  marriage 
ceremony,  but  remained  passive  while  the 
complainant  procured  the  same.  The  answer 
alleges  that  the  complainant  knew  before  and 
at  the  time  of  the  marriage  that  the  defend- 
ant had  not  been  of  chaste  character,  and  sets 
out  in  oonaiderable  detail  the  circumstances 
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of  the  oourtship  and  marriage  of  the  parties. 
The  answer  also  emphatically  denied  that  tho- 
complainanthad  refused  to  recognize  the  mar- 
riage, or  had  repudiated  the  same ;  but,  oik- 
the  contrary,  expressly  alleged  that  the  de- 
fendant had  in  many  ways  ratified  such  mar- 
riage and  consummated  the  same  by  cohabita- 
tion.   The  details  of  acts  constituting  such 
ratification  and  cohabitation  were  fully  set 
out  in  the  answer.    Among  other  things  upoik 
these  points  it  is  alleged  that  after  the  mar- 
riage the  complainant  took  the  wedding  party 
to  a  dwelling  house  owned  bv  him,  and  asked, 
defendant  how  she  would  like  it  for  a  home, 
and  after  her  inspection  of  the  house  and  ex- 
pressing satisfaction,  gave  her  the  kevs,  and 
instructed  her  to  move  her  household  goode^ 
at  once  to  the  same,  which  should  l>e  their 
future  home,  and  during  the  same  day  iik 
company  with  defendant  and   the  wedding 
party  of  four  persons  all  told  went  to  his  bank 
where  he  drew  $25  and  gave  to  the  defend- 
ant to  defray  the  expenses  of  such  removal ;. 
that  the  wedding  party  rode  around  in  a  car- 
riage and  enjoyed  themselves  until  it  was  too- 
late  to  remove  to  the  house  agreed  upon  oa 
the  day  of  the  marriage  but  complainant  and 
defendant  agreed  that  such  remove]  should 
take  place  the  next  day.     The  answer  alleges- 
that  the  complainant  cohabited  with  and  spent 
the  night  succeeding  the  day  of  the  marriago- 
and  the  next  afternoon  with  the  defendant, 
and  that  on  the  night  of  the  16th  of  February, 
two  days  after  the  marriage,  the  parties  co- 
habited and  spent  the  night,  or  the  greater- 
part  of  the  same,  together  in  the  house  of  one- 
Carrie  Williams.    The  answer  also  allegea 
that  the  defendant  when  she  married  "then 
and  there  resolved  and  determined  to  make- 
the  complainant  a  good  and  faithful  wife, 
and  turning  her  back  to  the  past,  to  live  %. 
better  life,"  and  that  she  is  in  destitute  cir- 
cumstances, poor  and  without  the  means  or 
subsistence,  unable  to  obtain  any  empl6yment 
or  earn  anything  by  her  own' labor,  as  all 
lawful  avenues  for  a  livelihood  are  barred 
against  her,  and  that  it  eeems  to  be  the  pur- 
pose of  complainant  to  drive   her  Into  the- 
pathsof  evil  and  vice  by  starvation,  neglect, 
and  cruelty  ;  that  complainant  was  possessed 
of  considerable  property,  both  real  and  per- 
sonal, from  which  he  derives  an  income  of 
about  $500  per  month  ;  that  defendant  has  no- 
means  of  employing  counsel  or  defraying  the 
expenses  of  maintaining  her  defense ;  that  she 
relies  upon  the  court  to  award  her  temporary 
alimony  and  suit  money,  including  counsel 
fees,  to  enable  her  to  meet  the  complainant 
upon  equal  ground. 

To  this  answer  complainant  filed  a  general 
replication.     Further  proceedings  were  had 
in  which  the  case  was  referred  to  a  master  to> 
take  testimony  and  report  as  to  the  amount^ 
proper  to  be  allowed  the  defendant  as  tem- 
porary alimony  and  counsel  fees.     The  report 
was  filed  and  exceptions  thereto  overruled, 
the  master's  recommendations  adopted,  and 
defendant  allowed  $15  per  week  alimony  pen- 
dente lite,  and  $100  counsel  fees.     No  argu- 
ment is  made  upon  this  matter,  and  greater^ 
detail  of  statement  of  it  need  not  be  giyen. 
Voluminous  evidence  upon  this  subject,  of 
reasonableness  of  attorney's  fees,  and  the  ia- 
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inefl  !n  the  case,  appear  In  th.e  record.  Tlio 
final  decree  of  the  court  disinisfled  complain- 
ant's bill  at  bis  coats,  and  directed  that  tbe 
complainant  pay  the  defendant  $300  for  the 
lerrices  of  her  solicitor  in  defendini;  said 
csuae  in  her  behalf.  From  this  decree  com- 
plainant appealed. 

After  the  case  was  brought  here  upon  ap- 
peal the  appellee  filed  her  petition  and  mo- 
tion thereon  for  an  order  requiring  appellant 
to  pay  her  the  sum  of  $15  per  week  as  tem- 
porary alimony,  as  was  decreed  in  the  lower 
court  to  be  reasonable,  and  such  other  sum  as 
the  court  should  deem  reasonable,  and  also 
to  pay  ber  costs  of  said  motion  and  other  costs 
and  solicitor's  fees.  The  petition  for  reasons 
why  tbe  relief  prayed  for  should  be  granted, 
in  substance,  alleged  that  appellee  was  with- 
out means  of  support ;  that  she  had  no  prop- 
erty or  resources  by  which  she  could  main- 
tain herself  or  employ  counsel  during  the 
pendency  of  the  cause  in  this  court ;  that  in 
the  circuit  court  an  order  was  made,  after 
testimony  taken  on  both  sides  by  a  special 
master,  allowing  her  $15  per  week  for  ali- 
mony, and  counsel  fees ;  that  by  reason  of  the 
appeal  to  this  court  only  a  portion  of  said 
alimony  and  ooansel  fees  had  been  paid ;  that 
the  appellee,  as  will  appear  by  the  testimony 
taken  in  the  cause,  and  in  the  record  in  this 
court*  is  a  man  possessed  of  large  means  and 
resources,  and  is  amply  able  to  support  ber, 
and  to  pay  a  reasonable  solicitor's  fee  to  en- 
able ber  to  maintain  her  defense  in  this  case. 
The  appellant  filed  an  answer  resisting  the 
petition  upon  the  ground  alleged,  that  the  ap- 
pellee has  ever  since  the  rendition  of  the  final 
decree  by  the  circuit  court  on  the  28d  of  Feb- 
ruary, 1893,  and  still  continues  to  lead,  a 
lewd  life,  and  has  supported  and  still  con- 
tinues to  support  herself  through  and  by 
means  of  such  lewdness.  The  answer  also  al- 
leged that  the  allowance  by  the  circuit  court 
of  alimony  and  counsel  fees  was  excessive 
and  should  not  be  taken  as  a  basis  for  allow- 
ances pending  the  appeal.  To  this  answer 
the  appellee  filed  a  replication  emphatically 
denying  all  tbe  material  allf'gations  of  the 
answer  as  to  her  lewdness.  This  replication 
also  alleged  the  great  want  and  destitution 
of  appellee,  and  contained  recriminatory  al- 
legations to  the  effect  that  the  complainant 
had,  ever  since  his  appeal  was  taken  to,  this 
court,  vigorously  endeavored  to  prevent  the 
appellee  from  living  an  honest  and  virtuous 
life,  and  constantly  pursued  her  with  designs 
of  driving  ber  into  a  life  of  prostitution. 
The  detaila  of  such  general  allegations  are 
let  out  in  tbe  replication,  but  are  unneces- 
lary  to  be  stated  here.  At  the  time  of  filing 
the  replication,  appellee  also  filed  an  aflldavit 
alleging  her  destitution,  and  denying  that 
theleaas,  or  has  lead,  a  lewd  life  as  alleged 
in  the  answer. 

The  petition  for  alimony,  being  prelim- 
inary and  ancillary  to  the  main  suit,  is 
pressed  by  appellee  so  that  it  in  natural  order 
would  come  on  for  disposition  before  the 
main  suit  is  reached  upon  the  docket.  As  it 
teemed  to  us  necessary,  in  order  to  properly 
dispose  of  this  branch  of  the  case,  to  examine 
the  whole  record,  we  have  determined  to  dis- 
pose of  the  whole  case  in  one  opinion— the 
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appeal  as  well  as  tbe  petition  for  alimony 
aud  counsel   fees.      We  are  of  opinion  that 
the  decree  of  the  court  below  should  be  af- 
firmed, but  a  majority  of  the  court  think 
that  alimony  pendsnte  lite  should   not  be 
granted  in  this  court.      Lest  there  be  some 
misapprehension  of  our  position  in  the  mat- 
ter, we  will  state  as  briefly  aa  the  novelty 
and  importance  of  the  questions  will  admit 
those  conclusions  upon  which  the  court  i» 
united,  as  well  as  those  upon  which  it  ia^ 
divided.      We  are  agreed  upon  all  proposi- 
tions announced  except  when  otherwise  ex- 
pressly qtated.     We  will  first  touch  upon, 
the  power  of  tbe  court  to  grant  alimony  in. 
a  nullity  suit.    Neither  party  to  the  record 
disputes  such  power.     Yet,  as  the  allowing 
of  alimony  in  such  cases  cannot  be  justifies 
under  our  statutes,  which,    in  proceedings^ 
where  the  wife  is  a  defendant,  refers  exclu- 
sivelv  to  cases  of  divorce,  and  as  the  ques- 
tion has  never  before  arisen  in  this  state,  we 
think  it  best  to  refer  to  the  principles  of  law 
controlling  such  cases,  and  cite  some  author- 
ities in  support  of  the  same.     In  a  number 
of  cases  it  has  been  held  that  independent  of 
statutory  authority  the  courts  have  power  to- 
grant  alimony  and  suit  money  in  such  casea 
brought  by  tbe  putative  busoand.     Where 
the  form  of  relief  prayed  for  in  such  cases, 
is  for  a  divorce  on  the  ground  of  the  nullity 
of  the  marriage,  it  has  been  held  that  stat- 
utory provisions  in  reference  to  alimony  sim- 
ilar to  ours  applied  only   to  divorces  for 
causes  arising  after  the  marriage,  but  that 
in  actions  for  divorce  on  the  ground  of  nul- 
lity, tho  power  exists  independent  of  statute 
as  an  incident  to  the  jurisdiction  of  the  court 
in  such  cases.     0*Dea  v.  O'Dea,  81  Hun,  441 ; 
Oriffln  V.  QriMn,  47  N.  Y.  184 ;  BrinkUy  v. 
BHnkley,  50  N.  Y.  184,  10  Am.  Rep.  460. 
The  case  of  Qriffln  v.  Griffin,  9upra,  in  the 
relief  sought,  was  very  much  like  the  present. 
The  courfsaid :  **  It  is  conceded  that  there  is 
no  statute  in  terms  authorizing  the  order, 
and  that,  if  sustained,  it  must  rest  upon  the 
incidental    powers    formerly   vested    in  the 
court  of  chancery,  in  cases  of  this  descrip- 
tion, and  to   which  the  supreme  court  has 
succeeded.     .     .     .     Yet  it  has  been  the  con- 
stant practice  of  the  court  of  chancery,  both 
before  and  since  the   Revised    Statutes,  te 
make  equitable  provision  for  all  these  mat- 
ters ;  and  in  so  doing,  it  has  been  guided  by 
tbe  decisions  of  the  ecclesiastical  courts  of 
England  in  similar  cases,  "citing  a  number 
of  English  authorities.     "This  has  not  been 
done  upon  the  theory  that  the  court  of  chan- 
cery of  this  state  was  vested  with  the  juris- 
diction of  the  ecclesiastical  courts  of  Eng- 
land  in  matrimonial  cases,  or  that    .     .     . 
it  ever  possessed  any  jurisdiction  in  6ases  of 
divorce  other  than  that  which  was  conferred 
by  our. own  statutes;  but  upon  the   ground 
of  the  general  equitable  jurisdiction  of  the- 
court,  and  also  that  when  our  statutes  did 
confer  jurisdiction  upon  the  court  of    chan- 
cery, in  those  actions  for  divorce  which  by 
tbe  English  law  are  solely  cognizable  in  the 
ecclesiastical  courts,  the  grant  of  that  juris- 
diction carried  with  it  by  implication  ihe 
incidental  powers  which  were  indispensable 
to  its  proper  exercise,  and  not  in  conflict  witb 
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oar  own  itatutory  reirulatioas  on  the  same 
subject. "  To  same  effect  is  Lee  y.  Lee,  W 
How.  Pr.  907.  2  Biabop.  Mar.  Div.  A  Sep. 
f^725;  note  to  Methtfin  y.  Meihvin,  60  Am. 
I>ec.  675,  citing  various  aathorities. 

The  appellant  baa  not  disputed  our  power 
to  grant  the  alimony  and  suit  money  pending 
proceedings  here,  yet,  as  this  question  is  a 
new  and  novel  one,  this  being  the  first  ap- 
plication of  the  kind  ever  addressed  to  this 
court,  and  as  there  is  conflict  in  the  author- 
ities, we  have  thought  it  best  to  give  some 
•expression  of  opinion  and  reference  to  the 
state  of  the  law  upon  the  subject.  This 
•court,  under  our  Constitution,  has  only  ap- 
pellate lurisdiction  in  cases  in  equity  origi- 
nating In  the  circuit  court.  The  question 
which  caused  us  some  difficuUv  was  whether 
the  allowance  of  alimony  in  this  court  would 
not  be  an  ezefcise  of  original,  instead  of  ap* 
pellate.  Jurisdiction,  and  beyond  our  consti- 
tutional powers.  In  examining  the  question 
we  ascertain  that  a  number  of  appellate  courts 
have  granted  alimony  and  suit  money,  while 
the  case  was  pending  in  such  courts  on  ap- 
peal. In  many  of  these  the  question  of  the 
power  to  make  the  order  was  not  discussed. 
The  court  assumed  the  power  as  a  matter  of 
•course,  and  it  seems  no  objection  was  made 
thereto.  In  other  cases  the  relief  has  been 
refused  upon  the  merits,  the  court  assuming 
that  it  had  Jurisdiction  and  power  to  grant 
the  relief  if  a  proper  case  had  been  presented, 
and  tn  some  cases  the  power  is  expressly  as- 
serted. Vanduger  v.  Vanduur,  70  towa, 
<I14 ;  KrauH  v.  Kraute,  88  Wis.  854 ;  Wag- 
ner V.  Waqner,  86  Minn.  230;  Ohaffee  v. 
•Ohajfee,  14  Mich.  468 ;  Van  Voorhie  v.  Van 
Voorhis,  00  Mich.  276 :  Day  v.  Day,  84  Iowa. 
"221 ;  Browne,  Divorce  A  Alimony,  p.  248; 
Zeigenfuu  v.  ZeigenfusB,  21  Mich.  414 ;  Lake 
T.  Lake,  16  Nev.  863;  Weitltaupt  v.  Wets- 
haupt,  27  Wis.  621 ;  DUboraugh  v.  Duboraugh, 
^\  N.  J.  Eo.  806. 

The  question  of  the  Jurisdiction  of  an  ap- 
pellate court  to  grant  the  relief  was  ex- 
pressly raised  and  decided  in  Ooldtmith  v. 
Ooldgmith,  6  Mich.  285.  The  husband  in 
that  case  objected  to  the  allowance  beine 
made  by  the  appellate  court  upon  the  ground 
that  the  Jurisdiction  of  such  court  only  au- 
thorized it  to  review  and  pass  upon  the  de- 
•cree  and  proceedings  appealed  from.  The 
•court  overruled  the  objection  and  held  that 
it  had  power  to  award  the  alimony  pending 
appellate  proceedings.  The  fullest  discus- 
sion of  the  subject  we  have  seen  is  in  Lake 
T.  Lake,  17  Nev.  280.  In  that  state  the  con- 
stitutional grant  of  Jurisdiction  to  the  su- 
preme court,  in  so  far  as  it  affects  the  point 
tinder  consideration,  is  identical  in  terms 
with  thi  section  of  our  Constitution  regulat- 
ing the  Jurisdiction  of  this  court.  An  ap- 
plfcation  for  suit  money  was  made  in  thesu- 

T^reme  court,  and  resisted  on  the  ground  that 
t  would  be  an  exercise  of  original  jurisdic- 
tion. The  court  held  otherwise  and  made  an 
allowance  for  counsel  fees  and  costs,  and  for- 
tified its  position  by  elaborate  argument  and 
citation  of  authorities.  In  that  case  the  wife 
was  defeated  in  the  court  below,  and  was  the 
•appellant.  The  gist  of  the  conclusion  of  the 
•court  is  stated  as  follows:    ^The  law  gives 
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appellant  in  this  case  the  right  to  appeal  from 
that  part  of  the  judgment  disposing  of  the 
property,  and  accords  to  her  every  privilege 
granted  to  other  litigants  in  this  oour|;.  Upon 
her  rests  the  burden  of  showing  error  in  the 
court  below.  Among  all  the  rights  to  which 
she  is  entitled,  there  is  no  one  more  import- 
ant to  her  and  the  court  than  that  of  having 
the  aid  of  counsel  learned  in  the  law  and  ac- 
quainted with  her  case.  Without  such  aid 
the  court  must  perform  the  double  and  incon- 
sistent functions  of  court  and  counsel,  or  she 
with  no  knowledge  of  the  principles,  or  ex- 
perience in  the  practice  of  the  law,  must  cope 
with  counsel  of  ability  in  a  profession  which, 
most  of  all,  reouires  a  familiarity  with  all 
knowledge,  and  most  of  all  offers  success  to 
him  who  knows  best  how  to  put  in  practical 
use  the  knowledge  he  possesses.  Without 
counsel  the  statute  of  the  state  and  the  rules 
of  the  court  cannot  be  complied  with.  With- 
out them  the  good  order  and  well  being  of  the 
court  would  be  disturbed,  and  it  would  be 
deprived  of  one  of  the  usual,  proper,  and  nec- 
essary means  of  exercising  its  appellate  jur- 
isdiction. ** 

In  the  case  before  us  the  merits  of  the  ap- 
plication are  much  greater.  Here  the  wife 
has  won  in  the  court  of  original  jurisdiction, 
and  prima  facie  the  merits  of  the  controversr 
are  with  her.  To  grant  her  alimony  and  suit 
money  would  certainly  be  in  accordance  witii 
the  principle  universally  prevalent,  that 
where  the  fact  of  marriage  is  prima  facie  es- 
tablished, and  a  suit,  especially  a  suit  bj 
the  husband,  is  brought  to  annul  the  mar- 
riage or  the  marriage  relation,  and  the  hus- 
band has  means  wherewith  to  live  and  to 
litigate,  and  the  wife  is  destitute,  the  hus- 
band must  furnish  the  wife  the  means  of 
subsistence  while  the  suit  is  pending,  and  to 
enable  her  to  maintain  her  defense.  We  do 
not  believe  it  would  be  under  such  circum- 
stances an  exercise  of  original  Jurisdiction 
for  us  upon  a  proper  showing  to  grant  the 
wife  the  means  of  subsistence,  while  her  case 
is  pending  in  this  court,  but  that  such  an 
allowance  is  essential  to  the  proper  and  im- 
partial administration  of  justice  In  the  exer- 
cise of  our  appellate  jurisdiction.  If  she  has 
not  the  means  to  live  and  to  employ  counsel 
to  present  her  case  to  the  court,  so  that  it 
may  be  fully  advised  as  to  the  merits  of  her 
side  of  the  controversy,  how  can  it  be  said 
that  there  is  a  fair,  even-handed,  impartial 
administration  of  justice  between  her  and 
the  appellant,  who  has  abundance  of  means 
of  support,  and  to  employ  able  and  ingen- 
ious counsel  to  present  his  (Saae  in  Its  most 
favorable  aspects. 

We  have  been  able  to  find  only  two  cases 
in  which  appellate  courts  have  refused  such 
applications  for  relief,  without  reference 
to  the  merits  of  the  case.  In  one  of  these 
cases,  Hunter  v.  Hunter,  100  111.  477,  no 
resson  was  given  for  refusing  to  entertain 
the  application,  except  that  it  had  not  been 
the  practice  of  the  court,  **  at  least  for  many 
years,"  to  entertain  such  applications,  and 
that  such  applications  were  left  to  the  court 
from  which  the  appeal  was  taken.  The  case, 
however,  of  SeiUy  v.  BeiUy,  60  Cal.  624,  em- 
phatically determined    that   the   appellats 
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«oart  bad  bo  jurisdiction  to  make  an  order 
for  alimony  pendine  appeal ;  that  the  Juris- 
diction inTolsed  by  uie  application  was  ori^- 
ioal  instead  of  appellate.  This  case  also 
decided  that  the  Jurisdiction  to  grant  such 
slimony,  even  pending  appeal,  was  Tested 
in  [&e  court  from  wbi(£  the  appeal  was  tak* 
«n.  As  to  the  jurisdiction  being  Tested  in 
the  court  from  which  the  appeal  was  taken, 
the  contrary  doctrine  is  established  in  this 
«tate  in  the  case  of  Stats^  Shrader,  v.  Phil- 
lija,  32  Fia.  408.  where  this  court  held  that 
peodiog  an  appeal,  with  supersedeas,  the 
circait  court  was  without  power  or  Jurisdic- 
tion to  entertain  proceedings  for  alimony 
and  suit  money.  The  reasons  giTen  for  the 
action  taken  in  Hunter  t.  Hunter,  and  BeiUy 
V.  BiiUy,  iupra,  have  no  application  to  this 
«tate.  and  we  do  not  regard  them  as  of  great 
▼eight  or  Talue  in  determining  the  matter. 
Therefore  if  this  court  has  not  the  power 
to  eDtertain  proceedings  under  such  circum- 
«taDces.  no  such  power  is  Tested  in  any  court, 
and  a  great  and  humane  principle  of  the  law 
would,  so  far  as  it  relates  to  cases  pending 
on  appeal,  be  practically  abolished  in  this 
state. 

Kecurring,  then,  to  the  merits  of  the  ap- 
plication for  alimouT,  the  majority  of  the 
«ourt  are  of  the  opinion  that  no  alimony 
and  counsel  fees  and  suit  money  can  be  al- 
lowed on  this  application,  other  than  court 
«osts.  for  the  reason  that  the  appellee  has  not 
furnished  ua  with  proof  of  her  own  necessi- 
ties for  support,  as  wel  1  as  the  means  and  abi  1  - 
ity  of  the  appellant  to  contribute  to  such  sup- 
fwrt  during  the  pendency  of  the  case  here,  the 
period  for  which  alimony  is  asked.  Neither 
has  she  offered  any  proof  as  to  the  Talue  of 
services  of  her  solicitor  in  the  necessary  pro- 
ceedings here,  or  as  to  what  would  be  reason- 
able suit  money  in  this  court.  They  are  of 
the  opinion  that  we  cannot  take  Judicial  no- 
tice of  the  Talue  of  the  seTices  of  her  solicit- 
or, nor  of  the  amount  necessary  for  suit 
money,  and  that  in  order  to  make  an  allow- 
ance for  alimony  here  we  should  bsTe  other 
proof  than  that  taken  in  the  circuit  court 
when  a  similar  application  was  made  to 
that  court  and  granted  ;  that  such  relief  is 
not  a  matter  of  course,  but  can  only  be 
granted  upon  proof  made  here  showing  the 
continuance  of  the  necessities  of  the  wife 
and  also  the  abilitv  of  the  husband. 

The  member  who  prepares  this  opinion 
agrees  with  the  other  members  in  declining 
to  allow  counsel  fees  and  suit  moncT,  but 
thinks  the  temporary  alimony  shoula  hsTo 
been  allowed.  The  reasons  impelling  him 
to  this  Tiew  are  that  the  necessary  amount  of 
sach  alimony  was  ascertained  by  a  master  and 
approTed  by  the  circuit  court  after  the  tak- 
ing of  testimony.  The  petition  sets  this  mat- 
ter ap.  The  appellant  does  not  allege  that 
there  has  been  any  change  whatever  in  the 
circumstances  of  either  party  since  the  cir- 
cuit court  made  the  order  allowing  $16  per 
week  temporary  alimouT.  The  allowance 
by  the  circuit  court  is  alleged  to  be  excess- 
ive, but  no  reasons  sre  giTen  upon  which 
the  allegation  is  predicated.  He  thinks  that 
there  is  sufficient  in  the  petition,  answer,  and 
record  to  show  what    woijld    be    a   proper 


amount  for  snch  temporary   alimony,  and 
that  an  allowance  of  same  should  be  made. 

In  this  case  an  issue  was  made  upon  the 
answer  of  appellant  to  the  petition  tor  ali- 
mony. No  testimouT  has  been  taken  or  any 
affidaTits  or  proofs  whateTer  offered  by  either 
party  except  an  affidaTit  of  appellee  referred 
to.  No  question  as  to  the  proper  practice 
as  to  taking  of  testimony  in  such  cases  has 
been  presented  to  us,  and  we  therefore  do 
not  attempt  to  decide  what  practice  should 
be  pursued  in  obtaining  and  offering  otI- 
dence  in  such  cases  in  an  aopellate  court. 

We  come  now  to  the  consideration  of  the 
merits  of  the  appeal.  Several  assignments 
of  error  are  filed,  but  the  only  one  areued 
is,  that  the  court  erred  in  rendering  the  final 
decree  in  the  case.  Wa  will  not  attempt 
to  set  out  the  testimony  taken  in  the  case. 
To  do  so  would  require  much  space,  time, 
and  labor,  and  not  greatly  subserTe  any  Tory 
useful  purpose.  Upon  the  subject  of  the 
intoxication  of  the  complainant  at  the  time 
of  the  marriage  ceremony,  the  cTidence  was 
extremely  conflicting.  There  was  certainly 
testimony  which,  if  belieTed,  proTed  that 
the  complainant  was  so  much  under  the  in- 
fluence of  intoxicants  as  to  be  wholly  incapa- 
ble of  entering  into  any  contract.  This  cTi- 
dence.  howcTer,  was  contradicted  by  other 
CTidence  which,  if  true,  showed,  if  the  com- 
plainant was  intoxicated  at  all,  it  was  to  a 
Tery  slight  extent  and  not  sufficient  to  de- 
prive him  of  the  use  of  his  reasoning  facul- 
ties. Upon  this  point  we  cannot  say  that  the 
decree  of  the  court  was  against  the  weieht 
of  evidence.  Repeated  acts  of  dbhabitatlon 
when  the  complainant  was  sober,  subsequent 
to  and  ratifying  the  marriage,  were  proved 
upon  the  part  of  the  appellant,  and  he  made 
no  effort  whatever  to  contradict  the  same. 
The  amount  of  solicitor's  fees  allowed  by 
the  decree  was  less  than  was  shown  to  be 
reasonable  and  proper  by  the  undisputed 
testimony  of  members  of  the  bar.  The  de- 
cree was'in  all  respects  in  accordance  with 
the  evidence  in  the  case.  As  to  the  law 
applicable  to  the  facts,  it  cannot  be  doubted 
that  if  the  party  at  the  time  of  entering  into 
the  contract  was  so  much  intoxicated  as  to 
be  non  eompaa  mentU,  and  does  not  know 
what  he  is  doing,  and  is  for  the  time  de- 
prived of  reason,  the  marriage  is  invalid; 
but  is  not  invalid  if  the  intoxication  is  of 
a  less  degree  than  that  stated.  1  Bishop, 
Mar.  Div.  &  Sep.  §g  607  et  §eq.;  Browne, 
Divorce  &  Alimony,  p.  197.  On  the  other 
hand,  it  is  equally  well  established  that  a 
marriage  invalid  at  the  time  fdb  want  of 
mental  capacity,  may  be  ratified  and  made 
valid  after wanls  by  any  acts  or  conduct 
which  amount  to  a  recognition  of  *its  va- 
lidity. A  lunatic  on  regaining  his  reason 
may  affirm  a  marriage  celebrated  while  he 
was  insane,  and  this  without  any  new  solem- 
nization. Cole  T.  Cole,  5  Sneed,  57,  70  Am. 
Dec.  275 ;  Sabalot  t.  PoptUue,  81  La.  Ann.  854 ; 
1  Bishop,  Mar.  DIt.  &  Sep.  §g  614,  634; 
Browne,  Divorce  &  Alimony,  pp.  206,  207. 

The  appellant,  in  view  of  what  he  calls 
his  unfortunate  situation,  asks  us  to  take  the 
most  favorable  view  which  the  law  as  ap- 
plied to  all  the  testimony  shown  by  the  record 
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will  permit  to  be  gi^en  bis  case.  This  we 
bare  been  iDclined  to  do,  but  have  DOt  been 
able  to  reacb  a  different  conclusion  from 
that  announced  by  us,  without  doing  tIo- 
lence  to  the  law  and  tbe  testimony.  The 
situation  of  tbe  appellant  is  indeed  a  pe- 
culiar one.  He  is  married  to  a  woman 
who,  the  evidence  clearly  shows,  before  her 
marriage  was  a  public  prostitute.  The  ap- 
pellant was  fully  acquainted  with  her  and 
ner  character  and  reputation.  The  large 
allowance  against  him  for  alimony  and  suit 
money,  and  the  costs  decreed  against  him. 


make  him  pay  dearly  for  his  folly.  By 
bis  own  rash  and  reckless  conduct  he  ha» 
placed  himself  in  a  position  from  which  we, 
upon  this  record,  have  no  power  to  extricate 
him.  The  appellant  is  ordered  to  pay  both 
the  costs  of  the  application  for  alimony  and 
the  costs  of  appeal. 

The  petition  for  alimony,  counsel  fees, 
and  suit  money,  except  as  to  court  costs. 
is  denied. 

the  deereei  of  the  dreuii  Court  dUmimng 
the  bill  oj  eomfiaint  and  awarding  eautuel  feee 
against  appellant  are  affirmed. 


PENNSYLVANIA.    SUPREME  COURT 


Borough  of  DU  BOIS,  Appt., 

V. 

DU   B018  CITY  WATERWORKS   COM- 
PANY «<ai. 

anFa.430J 

1.  The  eancelatioB  cf  m  contract  by  a 
■ranidpality  for  a  water  supply  will  oot 
be  made  by  a  coort  of  equity  merely  because  of 
the  ioadequaoy  of  tbe  supply,  for  which  the 
water  company  Is  not  in  fault  but  which  is  due 
to  the  inadequate  capacity  of  tbe  springs  which 
thecoDtract  requires  the  supply  to  be  obtained 
from.  ^ 

S.  A  reformatloa  of  a  contract  tar  a 
municipal  water  sapply  because  of  a  mu- 
tual mistake  of  the  parties  as  to  the  adequacy  of 
the  stipulated  source  of  supply  is  within  the 
power  of  tbe  court  under  act  of  April  29, 1874, 
•  84.  o1. 8.  frivinfr  power  on  a  bill  filed  by  any  citi- 
Ben  to  make  such  order  as  may  seem  just  and 
equitable  for  tbe  correction  of  the  alleired  im- 
purity or  deficiency  of  the  water  supply. 

(Jflly  1ft.  1890.) 

APPEAL  by  defendaots  from  a  decree  of 
tbe  Court  of  Com  men  Pleas  for  Clearfield 
County  canceliDg  a  contract  for  tbe  furnishiDg 
of  a  water  supply.     Reversed, 

Tbe  borougb  of  Du  Bois  entered  into  a  con- 
tract witb  tbe  United  States  Waterworks  Com- 
pany, Limited,  by  which  tbe  company  ai|;reed 
to  furnish  tbe  borougb  with  tbe  water  supply 
as  specified  in  tbe  contract.  This  contract  was 
assigned  to  defendant,  tbe  Du  Bois  City  Wa- 
terworks Company.  The  borough  filed  a  bill 
to  bave  tbe  contract  annulled  upon  the  ground 
that  tbe  company  bad  failed  to  carry  out  tbe 
provisions  of  its  contract. 

Further  facts  appear  in  tbe  opinion. 

Mr,  A,  L.  Cole  for  appellant. 

Messrs,  W.  C.  Penis  and  Georg^e  A. 
JenkSf  for  appellee: 

Tbe  contract  in  this  esse  is  executory. 


8o  long  as  a  contract  continues  executory^ 
it  may  not  only  be  impeached  for  fraud  or 
mistake,  but  any  invalidity  which  would  be  a. 
defense  at  law  would,  in  general,  be  ground 
for  cancelation  in  equity. 

Nace  V.  Boyer^  80  Pa.  09;  8imes  ▼.  Etawn, 
46  Pa.  804. 

A  mistake  on  one  side  may  be  a  ground  for 
rescinding  a  contract,  or  for  refusing  to  en- 
force its  specific  execution,  but  it  cannot  be  a 
ground  for  altering  its  terms. 

Sehettiger  v.  Bopple,  3  Grant,  Cas.  55;. 
Adatns,  £q.  411;  15  Am.  &  £ng.  Enc.  Law, 
p.  648. 

The  courts  are  not  powerless  to  give  relief  in- 
this  case 

Wilson  V.  Oettu,  57  Pa.  266. 

**A  defective,  neglicrent,  and  worthless  per- 
formance is  tbe  same  as  no  performance  at  all.** 

Miller  V.  PhUlips,  81  Pa.  218. 

Whenever  a  deed  or  other  instrument  exists 
which  may  be  vexatiously  or  injuriously  used 
against  a  party,  a  court  of  equity  will  afford 
relief  by  directing  the  instrument  to  be  deliv- 
ered up  and  canceled,  or  by  making  any  other 
decree,  which  justice  or  the  rights^of  the  par- 
ties may  require. 

DuWs  Appeal,  118  Pa.  510;  Kay  ▼.  Scales,  8T 
Pa.  81.  78  Am.  Dec.  899;  Steroarts  Appeal,  1^ 
Pa.  88;  Martin'^,  (;rar«»,6 Allen,  601;  8  Dan. 
Ch.  Pr.  <&  PI.  p.  1961.  note  1;  Pom.  Eq.  Jur. 
2d  ed.  vol  1,  §  221,  p.  288,  and  note  1,  also 
vol.  2,  §  870.  pp.  1218.  1214;  8  Pom.  Eq.  Jur. 
§  1809.  pp.  2148,  2149. 

Mitehell,  J.,  delivered  tbe  opinion  of  the 
court: 

Tbe  power  of  a  court  of  equity  to  compel 
the  cancelation  of  a  contract,  tboui^h  well  es- 
tablished, is  very  exceptional  in  its  character. 
Its  purpose  is  never  to  interfere  with  the  free- 
dom of  contract,  or  witb  proper  legal  liability, 
even  for  bad  bargains,  but  only  to  supplement 
tbe  powers  of  courts  of  law  where  there  is  ex- 
ceptional equity  of  a  settled  and  recogni^l 


NoTB.— As  to  the  forfeiture  of  the  charter  of  a  |     As  to  the  liability  for  loss  of  property  by  fire  oa. 


water  company  for  failure  to  make  proper  sup- 
ply of  water,  see  Capitol  City  Water  Co.  v.  State. 
Mac  Donald  (Ala.)  29  L.  K.  A.  743:  and  State.  Mylrea, 
T.  JanesvUlo  Water  Power  Co.  (Wis.)  32  L.  R.  A. 
881. 

ML.  R.  A. 


account  of  deficient  water  supply,  see  Howtmon  v. 
Trenton  Water  Co.  <Mo..«  S3  L.  R.  A.  14«,  and  naU: 
also  Springfield  F.  &  M.  Ins.  Co.  v.  KeeaevtUeCN. 

T.)aoL.R.A.eea 
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Und.  HoBce  ft  is  never  to  be  exercised  except 
io  Tery  clear  cases  and  for  definite  cause.  The 
^causes  which  will  justify  it  were  stated  aaloD^ 
ago  as  Delamatm'9  Estate,  1  Wbart.  862,  and 
experience  and  the  amplification  of  equity 
powers  in  sixty  years  have  not  furnished  any 
instance  of  their  enlargement  In  that  case 
Chief  Justice  Gibson  said:  "The  grounds  on 
which  equity  interferes  for  rescission,  are  dis- 
tinctly marked,  and  every  case  proper  for  this 
brsDch  of  its  jurisdiction  is  reducible  to  a  par- 
ticular head.  They  are  principally  fraud,  mis- 
take, turpitude  of  consideration,  and  circum- 
stances entitling  to  relief  on  the  principle  of 
quia  Umet."  In  Yard  v.  Patton,  13  Pa,  278. 
this  language  was  quoted  as  authoritatiye,  and 
it  was  add^d  that  each  of  these  causes  should 
be  established  by  positive  and  definite  proof. 
In  Graham  ▼.  Pancoast,  80  Pa.  89,  it  was  said 
by  Strong,  J.:  **Inadequacy  of  price,  im- 
providence, surprise,  and  mere  hardship,  have 
«ich  been  held  sufficient  to  stay  the  active  in- 
terposition of  a  chancellor.  Yet  no  one  of 
these,  nor  all  combined,  furnishes  an  adequate 
reason  for  a  ludicial  rescission  of  a  contract. 
For  such  action  something  more  is  demanded, 
—such  as  fraud,  mistake,  or  illegality."  In 
BoekafMno  t.  Baker,  41  Pa.  819, 80  Am.  Dec. 
<S24,  it  was  said:  "Our  interposition  is  invoked, 
not  to  carry  out  and  accomplish  what  the  par- 
ties have  begun,  but  to  undo  what  the  parties 
have  aocomplisbed.  How  narrow  the  grounds 
are  upon  which  a  court  of  equity  will  interpose 
for  such  a  purpose,  and  how  cautious  and  re- 
lactant  its  steps  will  be  in  that  direction,  were 
fully  shown  in  Qraham  y.  Pancoaet,  80  Pa.  07, 
and  Naee  v.  Boyer,  Id.  109.  Nothing  but 
fraud  or  palpable  mistake  is  ground  for  rescind- 
ing an  executed  contract."  And  in  Stephen's 
Appeal,  87  Pa.  202,  it  was  said:  "No  fraud  or 
mistake,  or  turpitude  of  consideration  and  cir- 
cumstances entitling  her  to  relief  on  the  prin- 
ciple of  quia  timet,  are  proved.  Nothing  less 
than  one  of  these  clearly  established  would  jus- 
tify the  court  in  ordering  the  rescission  of  an 
executed  contract."  No  case  has  gone  beyond 
these;  and  while  we  do  not  say  that  a  wilful 
and  obstructive  refusal  to  perform  a  contract, 
under  circumstances  which  practically  prevent 
the  party  ai;grieved  from  entering  into  another, 
may  not  afford  ground  for  equitable  cancela- 
tion, yet  some  such  special  grounds  must  ap- 
pear in  order  to  take  the  case  out  of  the  gen- 
eral rule  that  remedy  for  mere  breach  must  be 
sought  at  law. 

Tested  by  these  settled  principles,  there  is  no 
ease  here  at  all  for  the  court's  interference. 
l>Ieither  the  bill  nor  the  findings  of  fact  under 
it  charge  any  fault  to  the  defendants.  They 
show  a  want  of  strict  performance,  but  thev 
also  show  that  strict  performance  was  impossi- 
ble, not  from  any  lack  of  effort  on  the  part  of 
the  defendants,  out  because  the  contract  limits 
the  source  of  supply  to  springs  on  the  Du  Bois 
land,  and  those  springs  are  inadequate  to  fur- 
oish  the  needed  quantity  of  water.  The  utmost 
that  is  made  out  by  the  bill  and  the  evidence 
is  that  the  contract  calls  for  the  performance 
«f  an  impossibility  by  reason  of  a  mistake  of 
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fact  as  to  the  capacity  of  the  stipulated  source 
of  supply.  But  this  mistake  was  no  more  the 
fault  of  defendants  than  of  plaintiff,  and  the 
parties  cannot  be  put  back  in  statu  quo.  If 
the  defendants  have,  to  their  misfortune,  made 
a  contract  whose  full  performance  is  impossi- 
ble, they  may  be  unable  to  recover  the  stipu- 
lated rental,  either  io  whole  or  in  part.  But  this 
is  a  matter  of  defense  in  an  action  at  law,  and 
affords  no  ground  for  the  cancelation  of  the 
contract.  Certainly  there  is  no  equity  in  put- 
ting the  entire  loss  arising  from  a  mutual  mis- 
take upon  one  party,  with  no  consideration  for 
the  injury  to  its  plant  and  franchise,  and  no 
allowance  for  the  money  already  expended 
thereon  without  fault.  The  case  is  pre-emi- 
nently one  for  mutual  concession  and  amicable 
adjustment  on  a  fair  basis,  either  by  reduction 
of  the  rental  or  by  enlargement  of  the  permit- 
ted source  of  supply.  ]^ut,  failing  this  action 
by  the  parties  tht>mselves.  equity  will  not  help 
one  of  them  to  put  the  whole  loss  on  the  other, 
but  will  leave  them  to  such  remedies  as  they 
mav  have  in  a  court  of  law. 

Keference  was  made  in  the  court  below  and 
here  to  the  act  of  April  29,  1874,  g  84,  c1.  3 
(Pub.  Laws,  94;  Brightly 's  Purd.  Dig.  [12th 
ed.]  p.  955,  pi.  4).  relating  to  gas  and  water 
companies,  by  which  the  courts  of  common 
pleas  are  authorized,  on  bill  filed  bv  any  citi- 
zen using  the  water,  alleging  impurity  or  defi- 
ciency, to  compel  the  water  company  to  correct 
the  evil  complained  of,  and  to  make  "such 
order  in  the  premises  aa  may  seem  just  and 
equitable."  The  learned  judge  below  was  of 
opinion  that  this  remedy  did  not  apply  to  cases 
of  contract,  but  only  to  water  rights  acquired 
by  eminent  domain  under  the  act  of  1874,  and 
it  has  been  argued  here  by  appellees,  citing 
Lehigh  Water  Oo/s  Appeal,  102  Pa.  515,  and 
Freepcrt  WatervDorks  Co.  v.  Prager,  129  Pa, 
005,  that  this  section  applies  only  to  private 
citizens  and  does  not  Include  municipal  corpo- 
rations. Both  these  views,  however,  are  erro- 
neous. What  was  decided  in  those  cases  waa 
that  the  exclusive  privilege  of  furnishing  wa- 
ter, given  by  the  act  to  the  first  company  erect- 
ing works,  does  not  prevail  against  a  city  or 
borough  building  waterworks  in  Its  municipal 
capacity  and  under  its  general  powers.  In  the 
present  case  the  borough  is  not  the  builder  or 
owner  of  waterworks,  but  a  mere  consumer 
under  contract,  and  stands  upon  the  same 
basis  as  any  private  citizen  in  regard  thereto. 
The  remedy  given  by  the  act  is  intended- to  be 
adequate,  and  we  see  no  reason  why  it  may  not 
be  made  so.  The  whole  subject  is  put  under 
the  control  of  the  court  in  the  broadest  terms, 
and,  being  one  which  concerns  the  public  in- 
terests, may  be  treated  with  regard  thereto,  to 
the  extent  necessary,  even  to  the  reformation 
of  the  contract  upon  a  basis  just  and  equitable 
to  both  parties,  where,  as  here,  it  was  made  in 
mutual  mistake  as  to  an  essential  fact,  and  a 
remedy  for  the  difficulty  may  be  found  with- 
out violation  of  the  main  intent  of  both  partiea 
In  the  original  instrument. 

Ikcree  reversed,  and  bill  dismissed,  with  coats* 
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William  R  KLEIN,  Appt., 

UVING8T0N  CLUB, 
an  Pa.  284.) 

1.  An  ii^iinction  ag^nst  the  sale  of 
Intozicatlii^  liquors  by  an  Inoorporated 

i  cHib  to  its  memben  in  purauance  of  a  resolution 
of  the  club  may  be  Arranted  in  favor  of  a  member 
wbose  property  rifrtats  would  be  damaged  thereby, 
if  the  sale  would  be  illegal,  although  it  might  be 
punishable  by  indictment. 

£•  The  diatrlbution  of  intozicatliis  liq- 
uors by  an  incorporated  dub  to  its  mem- 
bers without  any  profit  to  the  club,  but  on  pay- 
ment by  each  member  for  what  he  receives  in  the 
same  way  as  he  pays  for  any  food  or  drink 
obtained  there,  does  not  constitute  a  sale  within 
the  meaning  of  the  license  act  of  May  13, 1887. 

Ifraitafiis,  J.,  dissentsj 
(October  fi.  1800.) 

APPEAL  by  complainant  from  a  decree  of 
ibe  Court  of  Common  Pleas  for  Lehigh 
County  refusing  to  enjoin  defendant  from  pro- 
ceeding to  procure  liquors  for  distribution 
among  its  members.    Affirmed, 

The  facts  are  stated  in  the  opinion. 

Mr.  James  B.  D^shler»  for  appellant: 

The  furnishing  of  liquor  by  the  steward  of 
aL  unlicensed  club  to  a  member  was  a  sale. 

Com,  ▼.  Tiemey,  1  Pa.  Dist  R.  17;  Com,  v. 
SUfner,  2  Pa.  Dist.  R.  162. 

The  following  authorities  maintain  that  such 
a  transaction  ia  a  sale  by  the  club  to  its  mem- 
bers* 

State,  Neieark,  t.  Eisex  Club,  53  N.  J.  L.  99; 
People  ▼.  Sinell,  84  N.  Y.  S.  R.  898;  8late  ▼. 
Eaeton  Social  L.  db  Jf.  Club,  78  Md.  97,  10  L. 
R  A.  64;  People  v.  Bradley,  88  N.  Y.  8.  R. 
662;  Kentucky  Club  v.  Ijouisnlle,  92  Ky.  809; 
Nogalee  Club  v.  StaU,  69  Miss.  218;  State  v. 
Lockyear,  95  N.  C.  633,  59  Am.  Rep.  287; 
StaU  V.  Neie,  108  N.  C.  787.  12  L.  R.  A.  412; 
PeopU  ▼.  SouU,  74  Mich.  250,  2  L.  R  A.  494; 
Martin  ▼.  StaU,  59  Ala.  84;  Hunter  t.  State, 
60  Ark.  812;  14  Crim.  L.  Mag.  541. 

If  such  transactions  are  not  sales  they  are 
gifts  and  come  within  the  prohibition  of  §  18 
of  the  act  in  question.  If  the  club  here  in 
question,  desiring  to  change  its  quarters,  should 
sell  the  club  building  to  one  of  its  members,  he 
would  be  surprised  to  find  it  suggested  that  the 
transaction  was  not  a  shIc  because  the  corpora- 
tion was  not  one  for  profit,  and  because  as  a 
Joint  owner  the  purchaser  was  also  one  of  the 
Tenders. 

Com.  ▼.  Tierney,  1  Pa.  Dist.  R  17. 

The  act  of  May  18, 1887,  has  been  construed 
strictly. 

Com.  T.  Eeybvrg,  122  Pa.  299,  2  L.  R.  A. 
415;  Com.  v.  Sellers,  180  Pa.  82;  Re  CarUon'i 
License,  127  Pa.  830;  Com.  v.  Zelt,  188  Pa. 
615,  11  L.  R  A.  602. 

The  language  of  the  act  of  May  18,  1887. 
indicates  an  intention  to  restrict  and  prohibit 
what  earlier  laws  permitted. 

Note.— For  sale  of  intoxlcatinfr  liquors  by  clubs, 
oee  also  People  v.  Adelphi  Club  (N.  Y.)  81  L.  R.  A. 
610,  and  cases  cited  in  foottiote  thereto. 
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Messrs.  Edward  Harvey,  R.  E.  Wri^ ht^. 
and  M.  L.  Kaallbian»  for  appellee: 

No  legislation  was  ever  passed  forbidding  the 
distribution  of  liquors  among  members  of  social 
clubs.  Was  it  therefore  the  intent  of  the  legis- 
lature to  prohibit  such  a  custom  when  the  act- 
of  1887  was  enacted?  The  statute  is  penal  and 
requires  a  strict  construction. 

Com.  ▼.  Carey,  151  Pa.  373;  Com.  v.  Fraim, 
16  Pa.  168;   UarVs  Appeal,  96  Pa.  855;   Big- 
Black  Creek  Imp.  Co.  v.  Com.  94  Pa.  455. 

It  is  the  nature  and  intent  of  the  act,  not  the 
place  where  it  is  done,  that  determines  its- 
character  as  lawful  or  otherwise. 

Com.  y.  Heckler,  168  Pa.  578 

The  provisions  of  the  act  of  1887  are  not 
directed  against  the  use  of  liquors  by  the  indi- 
vidual citizen,  and  they  do  not  interfere  witb 
his  right  to  supply  his  table  with  them  or  fur- 
nish them  to  his  family  or  his  guests. 

Altenburg  v.  Com.  126  Pa.  502,  4  L.  R  A. 
54a 

Graff  y  Etans,  L.  R  8  Q.  B  Div.  873,  i» 
a  leading  authority  on  the  question  involved 
here. 

If  the  liquors  really  belonged  to  the  mem- 
bers of  the  club,  and  had  been  previously  pur- 
chased by  them  or  on  their  account  of  some 
person  other  than  the  defendant,  and  if  he 
merely  kept  the  liquors  for  them  and  to  be 
divided  among  them  according  to  a  previously- 
arranged  system,  theae  facts  would  not  justify 
the  jury  in  finding  that  he  kept  and  maintained 
a  nuisance  within  the  meanmg  of  the  statute 
under  which  he  is  indicted. 

Com.  v.  Smith,  102  Mass.  144:  C^m.  v.  Pom- 
phret,  187  Mass.  564,  50  Am.  Rep.  340;  Com. 
V.  Eteig,  145  Mass.  119;  Barden  v.  Montantt- 
Club,  10  Mont.  330.  11  L.  R  A.  593;  Com.  ▼. 
Geary,  146  Mass.  139;  Tennessee  Club  v.  Dasyer^ 
11  Lea.  452;  Piedmont  Club  v.  Com.  87  Va. 
540;  Koenig  v.  StaU,  83  Tex.  Crim.  Rep.  867: 
StaU,  Bell,  v.  St.  Louis  Club,  125  Mo.  308,  2e 
L.  R.  A.  573. 

The  distribution  of  liquors  by  a  bona  fide 
club  among  its  members  is  not  a  sale  within 
the  inhibition  of  a  liquor  law,  even  though  the 
person  receiving  the  liquor  gives  money  in 
return  for  it,  and  the  law  prohibiting  the  sale 
of  liquor  on  Sunday  does  not  apply  to  such  a 
club. 

11  Am.  &  En«r.  Enc.  Law,  p.  727. 

People  V.  Andretcs,  115  N.  Y.  427.  6  L.  R 
A.  128,  belongs  to  the  class  where  the  methods 
of  the  club  are  a  device  to  evade  the  law. 

Rickart  v.  People,  79  111.  85;  StaU  v.  Mercer, 
82  Iowa,  405;  StaU,  Robinson,  v.  Bacon  Club, 
44  Mo.  App.  86;  Martin  v.  State,  59  Ala.  84. 

StaU  V.  Easton  Social  L.  A  M.  Club,  73  Md. 
97,  10  L.  R.  A.  64,  was  ruled  by  the  construc- 
tion of  the  local  option  law  in  force  in   the 
place  where  the  club  was  located. 

Dean*  J.,  delivered  the  opinion  of  the 
court: 

The  plaintiff  is  a  member  in  good  standing- 
of  the  Livin^ton  Club  of  Allen  town,  Lehigh 
county.  The  club  was  duly  incorporated 
April  7,  1890.  lU  purpose,  as  declared  by  its 
articles  of  association,  is  the  social  enjoyment 
of  its  members  by  friendly  intercourse.  It  19 
the  owner  of  a  lot  in  the  city,  on  which  i» 
erected  a  valuable  brick  building,  containinf; 
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ptf]on»  reception  room,  library  room,  btDquet 
bill,  dioiDg  rooms,  kitcbeD,  committee  rooms, 
billiard  rooms,  and  private  rooms  occapied  by 
the  club  steward  and  servaDts.    Tbe  cost  of  tbe 
balldiDCS   and    grounds  was    $28,000.    Tbe 
membenbip  is  limited  to  100  residents  of  tbe 
city,  or  resident  not  exceeding  1  mile  beyond, 
trd  sU  must  be  over  twenty- one  years  or  age. 
There  are  no  deeping  rooms  in  tbe  building 
for  members  or  guests,  but  some  of  tbe  mem- 
bers, not  baving  families,  make  tbe  ciub  tbeir 
iioine  during  club  boura.     No  games  of  cbance 
are  permitted.    Tbe  affairs  of  tbe  club  are 
coDtrolled  by  a  president,  vice  president,  secre- 
tary, treasurer,  and  twelve  governors,  known 
as  the ''governing  committee."    Immediately 
before  tbe  filing  of  this  bill,  tbis  committee 
adopted  ibis  resolution:    * 'Resolved,  that  tbe 
steward  be  directed  to  purchase  a  stock  of 
spirituous  and  malt  liquors,  etc. ,  and  f umisb 
tbe  same  to  tbe  members  of  tbis  club,  and  re- 
ceive pay  therefor  from  them,  only,  and  turn 
over  the  monevs  so  received  to  tbe  tressurer  of 
aaid  dub,  which  money  shall  be  a^ain  used  to 
replenish  the  liquors,  etc.,  so  furnished  to  its 
members,  and  in  the  purchasing  of  eatables, 
cigars,  etc,  and  also  for  the  defraying  of  the 
expenses  connected  therewith."    Plaintiff  ad- 
mits in  his  bill  that  the  club  receives  no  profit 
00  liquors  so  furnished,  but  be  avers  that  the 
steward  is  about  to  carry  out  tbe  directions  of 
tbe  resolution;  that  the  proposed  action  will  be 
a  violation  of  the  license  laws  of  tbe  common- 
wealth, thus  putting  in  peril  the  charter  of  the 
dub.  which  may  be  forfeited,  and.  in  conse- 
quence, he,  as  a  member  having  an  interest 
in  tbe  club  property,  will  be  thereby  damaged. 
He  therefore  prays  for  an  injunction  restrain- 
iug  the  steward  and  the  governors  from  carry- 
ing out  the  resolution. 

The  purpose  of  tbe  bill  is  to  enjoin  defend- 
ant from  the  commission  of  an  alleged  indict- 
able misdemeanor,  because  the  misdemeanor, 
if  committed,  will  probably  damage  his  prop- 
erty rights.  A  bill  having  for  its  sole  purpose 
an  injunction  against  crime  or  misdemeanor, 
it  is  well  settled,  does  not  lie;  but  it  is  just  as 
well  settled  that  equity  will  interfere  if  the  al- 
leged criminal  acts  go  further^  and  operate  to 
tbe  destruction  of  or  diminution  of  value  of 
property.  This  case  and  that  of  Manderson  v. 
Commercial  Bank,  28  Pa.  879,  are  alike  in 
their  essential  facts.  In  tbe  bank  case  tbe  law 
authorized  tbe  directors  to  discount  paper  at  a 
rate  not  exceeding  i  of  1  per  cent  a  month. 
Manderson,  a  stockholder,  averred  that  tbe 
president  and  cashier  were  in  the  habit  of 
meetine  after  banking  hours,  and  passing 
paper  for  discount  at  a  rate  exceeding  the 
lawful  rate;  thus  violating  the  usury  laws, 
and  subjecting  the  bank  to  the  penalty  there- 
for, and  putting  in  peril  the  bank's  charter. 
Therefore  his  property  interest  in  the  bank 
was  endangered.  It  was  decided  that  a 
stockholder  had  tbe  right  to  prevent  by  injunc- 
tion a  practice  which  might  produce  such  in- 
jnrv  to  him,  and  tbe  writ  was  awarded.  In 
Sparhauik  v.  Union  Pom.  R.  Co.  54  Pa.  401, 
tbe  writ  was  refused  by  a  majority  of  the  court, 
because  the  sole  purpose  of  the  bill  was  to 
prevent  an  alleged  violation  of  the  act  of  1794. 
in  which  question  the  complainant  had  no 
other  interest  than  that  of  the  public  gener- 
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ally.  If  either  the  commission  of  the  act  her» 
alleged  or  its  criminality  depended  on  the  evi« 
dence  of  witnesses,  we  migbt  well  leave  it  t» 
the  proper  criminal  court  for  determination. 
The  band  of  a  chancellor  would  not  be  put 
forth  to  restrain  the  commission  of  what  might 
not  be  intended  as,  or  what,  if  actually  done, 
migbt  not  be.  criminal,  because  of  tbe  absence 
of  criminal  intent.  But  here  the  declared  pur- 
pose to  commit  the  act  complained  of  is  ad- 
mitted. Whether  it  be  criminal  if  committed, 
is  a  pure  question  of  law,  for  defendant's  only 
plea  is  that  the  proposed  act  is  not  in  violation 
of  law. 

Would  the  act,  when  committed,  be  a  sale 
of  liquor?  That  is  the  only  question,  for  it  ia 
not  alleged  that  it  is  tbe  purpose  of  defendant 
to  furnish  liquor  to  persons  of  intemperate 
habits,  to  those  visibly  intoxicated,  or  ta 
minors.  The  act  of  May  18,  1887,  known  as. 
the  *'Brooks  Law,"  is  entitled  "An  Act  to  Be- 
straio  and  Regulate  the  Bale  of  Vinous  and 
8pirituous,Malt  or  Brewed  Liquors,  orJAny  Ad- 
mixture thereof."  This  is  a  license  act,  and 
prohibits  the  keeping  of  any  house,  room,  or 
place,  ion.  or  tavern  for  sale  of  liquors,  with- 
out a  license  first  had  and  obtained.  It  fur- 
ther prescribes  the  mode  of  procedure,  in  all  its 
details  to  obtain  license  to  sell,  and  prohibit* 
the  sale  or  gift  either  by  licensed  dealers  or  un- 
licensed dealers  on  certain  days  and  to  certain 
classes.  Our  Brother  Williams,  in  Com,  v. 
Carey,  151  Pa.  871,  referring  to  the  title  of  the 
act  and  the  body  of  it,  has  so  clearly  stated  its 
purpose  that  his  reasoning  and  conclusion  are 
almost  as  demonstrative  of  the  truth  as  the  so- 
lution of  a  problem  in  geometry.  He  says: 
"There  is  no  hint  of  a  purpose  to  restrain  and 
regulate  the  use  of  them  by  private  citizens  in 
their  own  dwellings.  We  look  next  into  the 
body  of  tbe  act,  and  there  we  find  a  compre- 
hensive license  system.  We  have,  first,  a  re- 
striction of  the  sale  to  persons  holding  licenses^ 
and  punishments  prescribed  for  sales  by  unli- 
censed persons;  next,  the  proceedings  to  ob- 
tain a  bcense;  third,  provisions  regulating  the 
exercise  of  Judicial  aiscretion  in  granting  or 
refusing  licenses;  fourth,  penalties  for  viola- 
tions of  the  law  by  licensed  dealers;  fifth, 
exceptions  from  the  power  to  sell  conferred 
by  a  license,  as  to  certain  days  and  certain 
classes  of  persons.  Tbe  17tb  section  belongs  to 
this  class  of  provisions.  To  tbe  excepted 
classes  and  upon  the  excepted  days  no  man  can 
lawfully  sell  or  furnish  for  use  as  a  beverage 
any  intoxicating  liquors.  The  unlicensed  can- 
not, for  tbe  traffic  is  wholly  forbidden  to  bim. 
The  licensed  cannot,  for  an  express  exception 
as  to  these  is  made  in  the  law  under  which  tbe 
license  is  granted.  If,  notwithstanding  the 
prohibition,  any  person  does  sell  or  furnish 
contrary  to  tbe  17th  section,  his  conduct  ia 
a  misdemeanor,  and  the  house,  room,  or  place 
kept  or  maintained  by  him  for  such  unlawful 
sales  or  furnishings  may  be  abated  as  a  public 
nuisance,  under  the  provisions  of  the  18th  sec- 
tion. These  provisions  are  not  applicable  to 
the  table  or  tbe  personal  habits  of  citizens 
within  the  precincts  of  their  own  homes,  and 
they  cannot  be  extended  by  any  known  rule 
of  interpretation  so  as  to  include  them.  The 
furnishing  of  liquors  on  Sunday,  or  to  any  of 
the  excepted  classes,  that  is  made  punishable,  ia 
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«  furnishing  in  evasion  of  the  law  forbidding 
^ales.  It  would  be  of  little  avail  to  close  the 
bars  on  election  days  if  candidates  might  open 
rooms  near  the  polls,  and  furnish  liquors  free 
to  voters.  It  would  not  help  the  cause  of  good 
morals  if  those  who  were  forbidden  to  sell  on 
8unday  could,  under  some  specious  pretext, 
profess  to  supply  their  customers  without 
<sharge  on  that  day.  But  if,  for  reasons  of 
health  or  habit,  one  chooses  to  supply  his  own 
table  with  his  own  liquors,  for  use  by  himself, 
his  family,  or  his  guests,  on  Sunday,  there  is 
not  now,  and,  so  far  as  I  am  aware,  there 
bas  never  been,  in  this  state,  any  statute  for- 
bidding him  to  do  so." 

The  Brooks  law  only  reduced  to  a  compre- 
hensive system  all  the  features  of  all  the  license 
laws  at  its  date  on  our  statute  books.  There 
is  not. in  it,  nor  in  any  of  the  statutes  which  it 
replaces,  a  prohibition  of  the  use  of  liquors  in 
•clubs,  any  more  than  there  is  a  prohibition  of 
its  use  in  a  family.  Ko  indictment  for  fur- 
nishing liquors  to  members  of  a  club  could 
be  sustained  unless  the  evidence  showed  be- 
yond reasonable  doubt  such  furnishing  con- 
stituted a  sale.  The  statute  being  penal^t 
must  be  subject  to  a  strict  construction.  We 
cannot  extend  it  beyond  its  letter.  If  we,  in 
construing  the  Brooks  statute,  adopted  the  set- 
tled rule  of  construction,  considered  the  old 
law,  the  mischief  and  the  remedy,  then  we 
have  these  questions:  The  old  law  regulating 
«nd  restraining  the  sale  of  liquors  was  dis- 
jointed or  fragmentary,  because  it  was  made 
up  of  separate  statutes  passed  at  intervals  of 
jears,  not  seldom  presenting  conflicting  pro- 
visions, and  often  provisions  in  conflict  with 
«pecial  local  laws.  At  the  same  time,  there 
was  a  settled  conviction  in  the  public  mind 
that  the  license  law  did  not  produce  the  rev- 
enue that  ought  to  have  been  exacted  for  the 
privilege  of  selling  liquor.  In  view  of  the  in- 
effectiveness of  the  old  law,  and  the  smnllness 
of  the  revenue  produced  by  it,  the  Brooks  law 
was  enacted.  Its  intention  was  to  stop  what, 
In  the  interests  of  good  order,  ought  to  be  un- 
lawful sales  of  liquor,  and  to  exact  a  larger 
revenue  from  those  sales  made  lawful  by  li- 
cense. Probably,  at  the  date  of  this  act,  club 
organizations  whereio  liquor  was  furnished, 
«s  here,  had  been  in  existence  in  large  towns 
«nd  cities  for  fifty  years.  The  legislature  was 
not  ignorant  of  the  fact.  If  such  use  tended  to 
disorder  or  bad  morals,  the  legislature  knew 
it  If  such  use  was  not  of  immoral  tendency, yet 
was  a  luxury  or  privilege  that  would  bear  tax- 
ation and  yield  revenue,  they  knew  that  fact. 
Yet  there  are  no  words  in  the  act  which, 
by  any  possible  construction,  can  be  stretched 
into  a  prohibition  of  the  use  of  liquor  in  clubs, 
or  that  can  be  deemed  as  requiring  they  shall  be 
licensed.  There  is,  in  fact,  no  express  legisla- 
tion concerning  this  distinctive,  open,  notori 
ous.  long  existing  use  of  liquor.  The  plain 
implication  1b  that  the  consumption  of  liquor 
in  clubs,  as  known  to  the  legislature,  was  not 
deemed  a  sale.  The  general  words  of  the  law, 
however,  make  the  sale  of  liquor  without  li- 
cense illegal  everywhere  in  the  commonwealth; 
and  whether  this  be  a  sale  is  now  a  judicial, 
«ud  not  a  legislative,  question. 

The  bill  admits  the  club  will   receive  no 
profit  on  the  liquors  bought  and  consumed  by 
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the  members,  so  that,  as  concerns  this  usual 
incident  of  a  sale,  it  is  not  present.  The  club 
buys  the  liquors,  and  distributes  them  to  the 
members.  Those  who  drink  them  pay  in  pro 
portion  to  the  Quantity  drank.  The  money  for 
the  purchase  ot  the  liquor  in  quantities  from  the 
liquor  dealer  comes  out  of  the  treasury  of  the 
club.  I^othing  in  the  shape  of  food  or  drink 
is  distributed  equally  to  the  members.  There 
is  an  equal  distribution  of  light  and  heat. 
Members  have  like  access  to  the  reading  rooms 
and  library,  but,  when  it  comes  to  food  and 
drink,  each  contributes  to  the  common  fund  In 
proportion  as  he  consumes.  Some  eat  of  ter- 
rapin and  game,  while  others  prefer  less  costly 
and  plainer  food.  The  member  who  is  fond 
of  terrapin  contributes  to  the  club  the  cost  of 
it.  It  would  be  inequitable  that  the  member 
who  does  not  touch  it  should  share  in  paying 
for  it  by  an  equal  contribution.  The  same 
rule  is  enforced  in  regard  to  liquors.  Some  do 
not  touch  them«  They  pay  nothing.  Those 
who  drink  them  pay.  The  purpose  of  the 
whole  system  is  to  distribute  the  advantagess, 
comforts,  and  luxuries  of  the  club  amoni;  the 
members,  so  that  there  shall  be  no  unequal  con- 
tributions to  the  treasury  which  purchases 
them.  They  are  all  owners  of  the  property 
when  purchased  in  equal  shares,  and,  if  a  di- 
vision were  then  made,  each  would  be  entitled 
to  an  equal  share  of  the  liquor;  but  one  con- 
sumes his  share  and  that  of  others  who  do  not 
drink  liquor,  and  he  puts  back  into  the  com- 
mon treasury  the  value  of  the  others'  shares. 
Therefore,  although  by  consumption  the  di- 
vision is  not  equal,  yet  it  is  made  equal  by  the 
contribution  to  the  treasury.  That  has  nei:her 
lost  nor  gained.  Consequently,  the  distribu- 
tion is  equitable.  Does  this  constitute  a  sale? 
We  think  not.  There  is  no  element  of  bargain, 
only  a  method  of  distribution  of  the  common 
property.  We  are  aware  there  is  and  has  been 
much  difference  of  opinion  among  courts  on 
the  question.  In  England  the  transaction  has 
been  held  no  sale.  Graff  v.  Ecans,  L.  R.  8 
Q.  B.  Div.  873.  In  a  recent  case  in  Missouri 
(State,  Bell.  v.  St,  Louis  aub,  125  Mo.  808,  26 
L.  R.  A.  578),  the  opinion  contains  a  review  of 
all  the  cases  on  the  subject,  and  it  is  held  to 
be  no  sale.  In  the  still  more  recent  case  in 
New  York  court  of  appeals  {People  v.  Adelphi 
Club,  149  N.  Y.  6.  31  L.  R.  A.  610,  decided 
7th  of  April  last,  and  not  yet  ofllcially  reported 
in  the  books),  all  the  judges  concurred  in  pro- 
nouncing it  no  sale.  The  act  then  in  force,  and 
under  which  the  indictment  was  framed  and 
conviction  had,  prohibited  the  sale  of  spirit- 
uous liquors  to  be  drank  upon  the  premises. 
There  was  no  question  as  to  the  fact  that,  under 
substantially  the  same  club  rules  as  here,  spirit- 
uous liquor  was  distributed  to  the  memi>er8, 
and  by  them  drank  upon  the  club  premises, 
those  drinking  returning  to  the  treasury  the 
cost  of  the  liquor.  Black  on  Intoxicating  Liq- 
uors (g  142),  after  citing  the  authorities  from 
many  states,  comes  to  this  conlusion:  **UpoD 
the  whole,  therefore,  notwithstanding  some 
conflicting  rulings,  the  rational  conclusion  Is 
that  the  intent  must  govern.  Ontheonehand, 
if  the  object  of  the  organization  ia  merely  to 
provide  members  with  a  convenient  method  of 
obtaining  a  drink  whenever  they  desire  it,  or 
if  the  form  of  membership  is  no  more  than  a 
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pietense,  so  thai  aoy  person,  without  discrim- 
InatioD,  can  procure  liquor  by  slgniDg  bia 
Btme  in  a  book,  or  buying  a  ticket  or  a  chip, 
thus  enabUn}^  the  buyer  to  conduct  an  illicit 
traffic,  then  it  f  alia  within  the  terms  of  the  law. 
But,  oa  the  other  hand,  if  the  club  is  or^^- 
ised  and  conducted  in  good  faith,  with  a  lim- 
ited and  selected  membership,  really  owning  its 
groperty  In  common,  and  formed  for  social, 
terary,  artlatic,  or  other  purposes,  to  which 
the  fnrniahini?  of  liquor  to  its  members  would 
be  merely  incidental,  in  the  same  way»  and  to 
the  same  extent,  that  the  supplying  of  dinners 
or  daily  papers  might  be,  then  it  cannot  be 
eoDsidered  as  within  either  the  purpose  or  let- 
ter of  the  law.**  As  before  noticed,  there 
could  have  been  no  special  intent  on  the  part 
ef  the  legialature  to  prohibit  the  act  here  com- 
plained  of.  There  was  a  general  intent  to  re- 
•train  the  use  of  intoxicating  liquor  by  prohib- 
iting unlicensed  sales  thereof.  If  this  were  an 
aslicensied  sale,  under  the  guise  of  a  club  dis- 
trihutioD,  it  would  clearly  be  unlawful.    The 


law  would  look  through  all  disguises,  and  so 
pronounce  it.  But  as.  on  the  undisputed  facts, 
we  are  of  the  opinion  the  act  apprehended 
by  plaintiff  is  not  a  sale,  there  can  be  no  vio- 
lation of  law  which  will  imperil  hia  property 
righU. 

It  has  been  argued  that  the  effect  of  our  de- 
cision, if  against  plaintiff,  will  be  to  deprive 
the  licensea  hotels  of  patronage  to  which  they 
are  impliedly  entltleal  by  payment  of  heavy 
license  fees  under  the  Brooks  law;  that  mem- 
bers of  clubs  will  consume  such  liquors  as  thev 
desire  in  their  club  rooms,  instead  of  at  li- 
censed bars.  This  is  not  without  force,  but 
it  should  be  addressed  to  the  leeistature,  who 
seem  for  fifty  years,  in  all  the  legislation  on 
the  liquor  question,  to  have  caref ull v  refrained 
from  prohibiting  the  furnishing  of  liquor  to 
club  members  by  their  clubs,  as  well  as  neg- 
lected to  impose  on  them  license  fees. 

The  decree  ie  affirmed. 

Williams.  J.,  dissents. 
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I.  The  reeommendation  of  a  eonstitu- 
tlomal  eonTeiitlon*  and  the  submissIoD  of  a 
proposal  therefor  lo  popular  vote,  are  properly 
made  hj  the  lefrislature  to  the  form  of  a  joint 
resolatlOD,  and  not  In  that  of  an  ordinary  law. 

8*  The  eubmlflaion  to  popular  vote  of  a 
propoealto  holdaoonstitiitlonal  eon- 
TentiOB  is  properly  made  by  the  leflrislature,  al- 
though the  legislature  has  the  power  to  take  the 
tnltiatiye  with  respect  to  the  calling  of  such  oon- 
▼entlOD. 

(October  8, 18B(U 

APPLICATION  for  a  writ  of  mandamuB  to 
compel  defendant,  as  Secretary  of  State,  to 
certify  to  the  coant^  auditors  of  the  various 
counties  for  submission  at  a  coming  election  of 
the  question  whether  or  not  a  constitutional 
oonyention  should  be  held  in  accordance  with 
a  joint  resolution  of  the  leo^slature.     Oranted, 

The  facts  are  stated  in  the  opinion. 

Meeare.  4.  B.  Wineman  and  Burke  Cor- 
bet for  plaintiff. 

Mr.  John  F.  Cowan*  Attorney  Gkneral, 
for  defendant 

Corliee,  J.,  delivered  the  opinion  of  the 
court: 

An  alternatlTC  writ  of  mandamus  having 
been  issued  by  this  court  in  the  exercise  of  its 
original  Jurisdiction,  the  defendant  appeared 


and  answered  the  writ  A  demurrer  having 
been  interposed  to  such  answer,  the  case  pre- 
sents to  us  only  questions  of  law.  The  object 
of  this  proceeding  is  to  compel  the  defendant, 
as  secretary  of  state,  to  certify  to  the  couuty 
auditor  of  each  county  a  certain  joint  resolu- 
tioD  adopted  nt  the  last  session  of  the  legisla- 
ture.   It  is  in  the  following  words: 

"Concurrent  Resolution.  Be  it  resolved  by 
the  House  of  Representatives  of  the  state  of 
North  Dakota,  the  Senate  concurring  therein, 
that,  in  the  opinion  of  the  legislative  assembly, 
the  best  interests  of  the  state  require  that  a 
constitutional  convention  be  called  at  some  fu- 
ture dale,  for  the  purpose  of  revising  the 
Constitution.  Therefore,  it  is  hereby  recom- 
mended to  the  electors  of  the  state  of  North 
Dakota  that  at  the  next  general  election,  to  be 
held  on  the  1st  Tuesday  after  the  1st  Monday 
in  November,  1896,  that  they  vote  for  or 
against  a  convention  to  revise  the  Constitution 
or  the  stale." 

Section  88  of  the  Constitution  declares  that 
the  powers  and  duties  of  the  secretary  of  state 
shall  be  as  prescribed  by  law.  One  of  these 
duties  is  to  certify  to  the  county  auditors 
propositions  or  other  questions  to  be  sub- 
mitted to  the  people.  Rev.  Code,  ^§  491. 
509.  It  is  obvious  that  the  body  which  is 
vested  with  power  to  designate  the  question  to 
be  submitted  to  the  people  is  the  legislature. 
This  proposition  is  not  controverted,  nor  is  it 
disputed  that  that  bodv  has  expressed  its  will 
that  there  should  be  submitted  to  the  people 
the  question  whether  a  conslituiional  conven- 
tion should  be  called  to  revise  the  Constitution. 
But  it  is  insisted  that  this  expression  of  sover- 


Nora.— For  prooeedlDgs  to  amend  Constitutions, 
flee  also  6eneoa  Hin.  Oo.  v.  Heoretary  of  State 
(Ifiob.)^  L.  B.  A.  TKk  State,  Torryeon,  v.  Grey 
(Ner.)  19  L.  B.  A.  IM;  Worman  v.  Hagan  (Md.>  21 
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812;  State,  Woods,  v.  Tooker  (MonU)  26  L.  B.  A.600; 
and  Edwards  v.  Lesueur  (Mo.)  81  L.  B.  A.  81A. 
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eign  will  is  not  in  constitutional  form,  and  is 
therefore  without  legal  effect.  That  it  did  not 
take  the  form  of  an  ordinary  law  is  too  clear 
for  controversy.  The  Joint  resolution  has  no 
title.  Its  enacting  clause  is  not  couched  in 
the  language  prescribed  by  the  Constitution  to 
be  employed  in  the  enactment  of  ordinary 
laws;  nor  was  it  ever  submitted  to  the  governor 
for  approval  Whenever  it  is  necessarv  that 
the  expression  of  sovereiirn  will  should  take  the 
form  of  ordinary  legislation,  these  require- 
ments must  be  strictly  observed.  But,  in  de- 
claring its  purpose  that  a  specific  proposition 
should  be  submitted  to  the  people  for  their  ap- 
proval or  disapproval,  the  legislature  is  not 
discharging  the  ordinary  function  of  enacting 
laws.  In  cases  of  this  kind  it  has  been  the  es- 
tablished usage  to  employ  a  joint  resolution  as 
the  mode  oi  expressing  sovereign  pleasure. 
There  is  nothing  in  our  Constitution  indicating 
a  purpose  to  abrogate  this  settled  practice.  It 
is  a  simple  and  very  satisfactorv  form  in  which 
to  embody  the  will  of  soverefgn  power;  and 
there  is  nothing  in  the  nature  of  such  an  ex- 

f>ression  of  legidative  purpose  which  renders 
t  necessary  that  the  checks  and  safeguards 
which  surround  ordinary  legislation  should  be 
applicable  in  cases  of  this  character.  No  per- 
manent general  rale  is  thereby  established. 
The  whole  force  of  the  resolution  is  spent 
upon  those  officers  whose  dutv  it  is  to  see  that 
the  proposition  therein  specified  is  submitted 
to  the  people.  When  they  have  performed, 
their  duty,  there  Is  nothing  left  but  a  mere 
recommendation  to  the  people  to  express  their 
views  on  the  particular  questions  submitted,  to 
the  end  that  the  verdict  of  the  public  upon  that 

{>ro position  may  furnish  a  guide  to  future 
egislative  action.  It  is  not  the  resolution  in 
this  case  which  imposes  any  duty  on  the  sec- 
retarv  of  state.  The  duty  be  is  required 
by  this  court  to  perform  is  imposed  upon 
him  bv  a  law  passed  with  all  the  formali- 
ties and  solemnities  essential  to  a  valid  enact- 
ment. That  law  declares  that  he  muist  certify 
to  the  county  auditors  such  question  or  propo- 
sition as  is  to  be  submitted  to  the  people;  and 
the  bodv  which  has  power  to  d^gnate  the 
proposition  or  question  to  be  submitted  Is,  as 
we  have  already  asserted,  the  body  in  which 
inheres  sovereignty.  By  the  Joint  resolution, 
that  body  has  designated  the  question  to  be 
iubmiited,  and  the  law  prescribes  what  the 
secretarv  of  state  shall  do  towards  carrying  out 
its  legally  expressed  will. 

There  is  eminent  authority  for  the  proposi- 
tloD  that  it  is  not  necessary  that  the  legislative 
will  that  the  Constitution  should  be  amended 
should  assume  the  form  of  an  ordinary  law, 
and  be  submitted  to  the  executive  for  approval. 
This  was  held  by  the  Federal  Supreme  Court 
in  HcUififfsiDorth  v.  Virginia,  8  U.  B.  8  Dall. 
878.  1  L.  ed.  644.  The  argument  in  support 
of  the  proposition  that  the  President  must  ap- 
prove a  proposed  amendment  to  the  Federal 
Constitution  is  much  stronger  than  the  argu- 
ment in  this  case  that  the  governor  must  ap- 
prove the  action  of  the  legislature  in  declaring 
that  a  particular  Question  shall  be  submitted  to 
the  people.  The  Federal  Constitution  (art.  1, 
g  7)  provides  that  "every  order,  resolution,  or 
vote  to  which  tbe  concurrence  of  the  Senate 
and  House  of  Representatives  may  be  neces- 
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sary  shall  be  presented  to  the  president  of  tbe 
United  States,"  etc.  Yet,  despite  this  provi- 
sion  of  the  Constitution,  the  court  ruled  that  the 
11th  Amendment  had  been  lawfully  adopted, 
although  tbe  resolution  embodying  tbe  amend- 
ment had  not  been  submitted  to  the  President 
for  approval.  This  was  in  1794.  The  amend- 
ments which  were  made  in  1789,  1808,  and 
1866  were  carried  through  without  the  action 
of  the  President.  In  1865  the  slavery  amend- 
ments were  inadvertently  submit  led  to  the  Ex- 
ecutive, and  approved  bv  him.  On  discovering 
this  fact,  Senator  Trumbull,  of  Illinois,  chair- 
man of  the  judiciary  committee,  introduced  a 
resolution  declaring  its  submission  to  him  U> 
have  been  an  inadvertent  act,  and  that  his  ap- 
proval was  unnecessary  and  of  no  effect  The 
resolution  also  a.<)seried  that  that  case  should 
not  constitute  a  precedent  for  the  future.  It 
was  adopted  without  division.  But  it  is  un- 
necessary to  pursue  this  line  of  discussion  any 
further.  Under  many  state  Constitutions  con- 
taining provisions  with  regard  to  the  enactment 
of  statutes  similar  to  those  found  in  the  organic 
law  of  this  state,  it  has  been,  and  is,  customary 
to  express  by  Joint  resolution  the  will  of  the 
legislature  on  matters  not  falling  within  the 
category  of  ordinary  legislation.  ~8uch  course 
has  not,  so  far  as  we  have  been  able  to  discover^ 
ever  been  successfully  challenged  as  being  re- 
pugnant to  the  supreme  law.  Our  Constitu- 
tion plainlv  recognizes  tbe  legality  of  the  ex- 
pression ox  sovereiini  will  bv  Joint  resolution. 
See  g  66.  This  section  declares  that  the  pre- 
siding officer  of  each  House  shall  si^  all  bills 
and  Joint  resolutions.  We  do  not  tbmk  tliat  it 
was  the  purpose  of  the  people  to  interfere  with 
this  settled  and  convenient  usage  of  expressing 
sovereign  pleasure  bv  Joint  resolution  in  au 
cases  not  falling  witnin  the  domain  of  ordi- 
nary legislation.  We  cannot  bring  ourselves 
to  believe  that  they  intended  to  require  all  tbe 
forms  and  procedure  essential  to  a  valid  law, 
in  cases  where  \he  legislature  merely  desires  to 
express  its  wish  that  the  people  would  at  tbe 
polls  inform  their  servants  of  their  sentiment 
touching  some  question  of  public  interest. 
Whether  aught  will  come  of  an  affirmative 
vote  on  this  question  is  immaterial.  It  is  no 
concern  of  the  secretarv  of  state  whether  it  Is 
wise  or  unwise  to  submit  to  the  people  the  prop- 
osition specified  in  the  resolution, — whether  it 
will  lead  to  practical  results  or  be  only  an  idle 
form.  The  sovereignty  of  the  people,  speak- 
ing through  its  representatives,  is  the  final 
Judge  whether  the  sense  of  the  people  on  a 
grave  issue  shall  be  taken  at  the  polls.  The 
secretary  of  state  hai;  naught  to  do  but  obey 
the  law,  and  certify  such  question  to  the  proper 
officers,  that  it  may  be  submitted  to  the  people 
for  their  approval  or  disapproval. 

Nor  can  it  be  said  that  it  is  an  empty  form 
to  leave  to  popular  vote  the  grave  question 
whether  the  people  shall  assemble  in  conven- 
tion, and  revise  their  fundamental  law.  True 
it  is  that  the  power  to  take  the  initiative 
with  respect  to  the  calling  of  a  constitutional 
convention  resides  in  the  legislature.  In  the 
absence  of  any  provision  in  the  Constitution  on 
the  subject,  that  body  alone  can  give  legality 
to  such  a  convention.  If  its  foundation  is  in 
the  spontaneous  action  of  the  people,  without 
permissive  Ic^lative  authority,  the  movement 
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ig  reTolationary,  although  do  hlood  he  spilled 
or  Tiolence  accompaDj  the  risiDg  of  the  people 
to  aaeert  their  reserve  power  of  revolution. 
There  was  a  time  in  the  earlier  history  of  this 
country  when  in  certain  quarters  the  view  was 
entertained  that  the  people  could  legally  as- 
•emble  In  convention,  and  revise  their  Const!- 
tation,  without  the  sanction  of  legislative  ac- 
tion. See  Jameson,  Const.  Conv.  pp.  883-387, 
663--666.  But  this  opinion  no  longer  prevails. 
Jameson,  Const.  Conv.  §§  219.  394-403.  570, 
571, 574A.  Judge  Jameson  says:  "  The  mak- 
ing of  provision  for  the  assembling  of  conven- 
tiona,  and  the  hedging  of  them  about  with  the 
restriciioni  needed,  as  well  for  tbeir  efficiency 
u  for  the  safety  of  the  commonwealth,  is  em- 
I^atically  a  matter  of  legislation.  It  is,  more- 
over, a  matter  of  legislation  not  fundamental 
in  character,  but  of  that  species  which  our 
Constitutions  apportion  exclusively  to  the  leg- 
islative departments  created  by  them.  The 
legislation  necessary  to  initiate  and  to  temper 
the  operations  of  a  convention  no  department 
of  the  government  is  competent  to  effect  but 
the  legislature.  The  sovereign  itself  could  not 
do  it,  nor  the  electors, — bodies  whose  organi- 
zation ia  such  as  to  make  deliberation  upon  the 
details  of  laws  impossible.  Nor  is  it  true,  as 
intimated  by  the  Judges  in  the  opinion,  that 
the  giving  to  the  legislature,  in  a  Constitution, 
express  power  to  recommend  specific  amend- 
ments to  that  instrument,  involves,  by  impli- 
cation, the  denial  to  that  body  of  power  to  call 
conventions  for  a  general  revision  of  it.  We 
ihall  see  in  a  subsequent  part  of  this  work  that 
inch  a  grant  is  applicable  only  to  disconnected 
and  unimportant  amendments.  It  is  obvious 
that  a  grant  of  power  to  propose  such  amend- 
ments m  a  summarv  manner,  and  without  the 
formalities  oidinarity  attending  the  enactment 
of  fundamental  laws,  cannot  ns  considered  as 
sn  implied  prohibition  to  effect  a  general  re- 
vision of  a  Constitution  in  the  only  appropriate 
and  practical  way, — ^by  a  convention.  If  it  be 
not  in  the  power  of  a  legislature  to  call  a  con- 
vention, that  fact  is  not  to  be  inferred  from  the 
positive  authoritv  to  effect  a  different  object  in 
a  different  way.  But  while  the  power  resides 
b  the  legislature,  and  that  body  only,  to  call  a 
constitutional  convention,  it  is  obvious  that  the 
agents  of  the  people,  who  have  not  been  se- 
l^ted  on  that  particular  issue,  should  not  take 
npon  themselves  the  responsibility  of  burden- 
ing the  people  with  the  expense  of  such  a 
movement,  without  first  submitting  to  them 
the  question  whether  they  desire  such  a  con- 
vention to  be  called.    The  argument  against 
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the  taking  of  the  initiative  by  the  legislature  in 
such  cases,  without  first  ascertaining  public 
sentiment  on  the  question,  is  so  strong,  and 
lies  so  plainly  on  the  surface,  that  in  many 
states  the  Constitution,  in  terms,  requires  the 
submission  of  the  proposition  to  popular 
vote,  and  a  majority  vote  in  its  favor,  be- 
fore the  legislature  can  legally  summon  the 
people  to  me«t  in  convention  to  revise  their  or- 
ganic law.  See  Jameson ,  Const.  Conv.  pp.  669- 
671.  In  1820  the  council  of  revision  of  New 
York  returned  to  the  assemblv  a  bill  calling  a 
constitutional  convention,  with  objections  to 
its  passage.  The  ground  of  these  objections 
was  the  fact  that  the  legislature  had  not  taken 
the  sense  of  the  people  on  the  subject.  In 
those  objections  the  conclusion  of  the  council 
was  stated  in  the  following  language:  "'The 
council  therefore  think  it  the  most  wise  and 
safe  course,  and  most  accordant  with  the  per- 
formance of  the  great  trust  committed  to  the 
representative  powers  under  the  Constitution, 
that  the  question  of  a  general  revision  of  it 
should  be  submitted  to  the  people  in  the  first 
instance,  to  determine  whether  a  convention 
ought  to  be  convened.  The  declared  sense  of 
the  American  people  throughout  the  United 
States  on  this  very  point  cannot  but  be  received 
with  great  respect  and  reverence;  and  it  ap- 
pears to  be  the  almost  universal  will,  expressed 
in  their  constitutional  charters,  that  conven- 
tions to  alter  the  Constitution  shall  not  be  called 
at  the  instance  of  the  legislature  without  the 
previous  sanction  of  the  i>eopie.  by  whom  those 
Constitutions  were  ordained.  It  was  there- 
fore a  very  proper  step  for  the  legislature  to 
take  to  declare  that  the  people  should  be  al- 
lowed to  be  heard  on  this  question  before  final 
le^slative  action. 

It  is  unnecessary  for  ua  to  express  any  opin- 
ion on  the  question  whether  g  202  of  the  Con- 
stitution, prescribing  the  mode  of  amending 
the  same,  prevents  the  lawful  assembling  of  a 
constitutional  convention  in  this  state  to  revise 
the  fundamental  law.  The  decided  weight  of 
authority  and  the  more  numerous  precedents 
are  arrayed  on  the  side  of  the  doctrine  which 
supports  the  existence  of  this  inherent  legisla- 
tive power  to  call  a  constitutional  convention, 
notwithstanding  the  fact  that  the  instrument 
itself  points  out  how  it  may  be  amended.  See 
Jameson,  Const.  Conv.  g§  670-574<f.  But  see 
Be  Constitutional  Convention,  14  R.  L  649; 
Opinion  of  the  Jmtieee,  6  Cush.  573. 

The  peremptory  torit  wiU  issue  at  prayed  fir. 

All  concur. 
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STATE  of  Yennont 

V, 

A.  B.  HARRINGTON. 

m 

1.  A  statute  requiting  itinerant  ▼end- 
ore  who  fo  ttouk  plaiOe  to  plnee  And  tem- 
porarily occupy  roonu  for  the  exhibition  and  sale 
of  goods  to  pay  a  state  license  of  ftt  and  deposit 
1600  with  the  state  treasurer  as  security,  and  then 
to  pay  tn  addition  a  local  license  fee  in  each 
place  In  which  they  sell  goods,  amounting  to  a 
tax  on  the  value  of  their  stock  of  goods  accord- 
ing to  the  rate  of  the  last  preceding  assessment 
•f  taxes  in  that  place.  Is  not  unconstitutional,  al- 
though It  la  oppreesiTe. 

8.   The  lofflelatiire  must  be  the  Jodg^ 

as  to  whether  or  not  there  is  reason  to  apprehend 
fraud  in  the  sale  of  goods  by  itinerant  yendon 
when  It  enacts  a  stringent  license  law  for  the 
prevention  of  fraud  in  such  salea^ 

8.  The  police  power  of  the  state  is  the 
power  to  irevem  men  and  things  within 
the  limits  of  its  dominion,  and  is  not  limited  to 
the  protection  of  health,  peace,  morals,  educa- 
tion and  good  order,  but  comprehends  all  those 
general  laws  or  internal  regulations  necessary  to 
secure  peace,  good  order,  the  health  and  com- 
fort of  society,  and  the  regulation  and  proteo- 
tion  of  all  property  in  the  state. 

4.  The  state  has  authority  to  make  ex- 
tensive and  ▼aried  reg^ulations  as  to  the 

time,  mode,  and  circumstances  in  and  under 
which  parties  shall  assert,  enjoy,  or  exercise  theur 
rights  without  coming  io  conflict  with  any  of 
those  constitutional  principles  which  are  estab- 
lished for  the  protection  of  private  rights  or  prl- 
yate  property. 

6.  Reqoirlnff  itinerant  Tenders  to  de- 
posit $500  with  the  state  treasurer*  to 

be  returned  on  the  surrender  of  the  license,  less 
the  amount  of  any  fines  and  costs  that  may  have 
been  Imposed,  does  not  deprive  the  licensee  of 
property  without  due  process  of  law. 

#•  A  lieense  tax  cannot  be  deemed  une- 
qual because  it  reaches  one  occupation  only.  If 
it  reaches  all  who  follow  that  occupation. 

7.  An  oppressiwe  and  unjust  law  is  not 

void  unle«s  it  contravenes  some  provision  of  the 
state  or  Federal  Constitution. 
S*  The  reasonableness  of  license  fSaes  in 

respect  to  their  amount  when  imposed,  not  by 
municipal  ordinance  without  legislative  author- 
ity, but  by  the  srate  throuirh  legislative  enact' 
ment,  is  conclusively  established  by  the  statute, 
and  cannot  be  reviewed  by  tbe  courts. 

iTaft,  J.,  dlMcnta.) 
(August  4. 18861) 

EXCEPTIONS  by  defeodant  to  a  nilnlg  of 
the  Oranpe  County  Court  overruliEg  a  de- 
murrer to  an  informatioD  chargio^  defendant 
"With  a  violation  of  tbe  law  requiring  itinerant 
vendors  to  procure  licenses.     Hnftng  affirmed. 
The  facts  are  stated  in  the  opinion. 

NOTB." For  the  numerous  authorities  on  the 
Hmit  of  the  amount  of  license  lees,  see  noU  to 
State,  Toi,  v.  French  (Mont.j  80  L.  B.  A.  416. 
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Mean,  Darlinif  Sb  Darling  for  respond- 
ent. 

Me$$rs.  D.  C.  Hjrde*  State's  Attorney,  and 
John  H«  Weston  for  the   Stale. 

Tyler*  J.»  delivered  the  opinion  of  the 
court: 

The  information  ia  based  upon  No.  09, 
Laws  1894,  in  which  the  words  "itinerant 
vendors"  are  construed  to  mean  and  include 
all  persons  who  engage  in  a  temporary  or  tran- 
dent  business,  either  tn  one  locality  or  in  tray- 
eling  from  place  to  place  selling  goods,  wares, 
and  merchandise,  and  who,  for  the  purposes  of 
carryinc  on  such  business,  hire.lease,  or  occupy 
any  bnildlDg  or  structure  for  the  exhibition 
and  sale  of  such  goods,  etc  The  law  excludes 
from  its  provisions  salea  made  to  dealers  by 
commercial  travelers  and  selling  agents  in  the 
usual  course  of  business,  and  bona  fide  sales  of 

foods,  etc.,  by  sample,  for  future  delivery:  to 
awkers  on  the  streets  and  peddlers  from  vehi- 
cles. It  requires  that  every  itinerant  vendor  who 
proposes  to  do  business  in  this  state  shall  de- 
posit $500  with  the  state  treasurer,  after  which 
deposit,  upon  application  in  prescribed  form, 
and  the  payment  of  $26  as  a  btate  license 
fee,  he  is  entitled  to  an  itinerant  vendor's 
license  from  the  state  treasurer,  authorizing 
him  to  do  business  in  this  state  for  one  year. 
He  may  then  apply  to  the  clerk  of  the  div  or 
town  where  the  goods  are  kept  for  sale  for  a 
local  license.  With  his  application  to  such 
clerk  he  must  file  a  true  statement,  under 
oath,  of  the  average  quantity  and  value  of  bis 
stock.  The  clerk  submits  the  statement  to 
the  listers  for  their  valuation.  Their  certificate 
of  valuation  is  then  submitted  to  the  board  of 
aldermen  or  selectmen,  ''who  must  forthwith 
act  upon  such  application,  and  if,  in  ttie  Judg- 
ment of  such  board,  such  application  should 
be  granted,  such  city  or  town  clerk  may  be 
authorized  to  issue  a  license  to  such  appli- 
cant," who  shall  pav  therefor  a  sum  ascer- 
tained by  the  clerk  by  a  computation  based 
upon  the  valuation  of  the  listers,  in  the  ratio 
and  at  the  rate  of  the  last  preceding  assessment 
of  taxes.  It  is  provided  that  every  itinerant 
vendor  who  sells,  exposes,  or  advertises  for 
sale,  goods,  wares,  and  merfrhandise,  without 
a  state  and  local  license,  shall  be  liable  to  fine 
or  imprisonment,  or  both.  The  local  license, 
in  any  event,  expires  on  the  last  day  of  the 
next  March.  Tbe  deposit  of  $500  is  subject  to 
tbe  payment  of  all  fines  and  penalties  that  may 
be  incurred  by  tbe  licensee  through  violations 
of  the  law.  Upon  the  expiration  of  the  state 
license  the  state  treasurer  returns  to  the 
licensee  the  remainder  of  the  deposit,  after 
deducting  all  fines  and  penalties.  The  cttse 
comes  here  upon  the  sole  question  of  the 
constitutionality  of  the  law. 

Tbe  respondent's  counsel  contend  that  the 
law  is  in  violation  of  both  the  state  and  Fed- 
eral Constitution;  that  it  is  an  encroachment 
upon  tbe  natural,  inherent,  and  inalienable 
right  of  citizens  to  acquire  and  possess  prop- 
erty through  the  agency  of  labor;  that  it  dis- 
criminates between  itinerant  vendors  and  resi 
dent  vendors,  and  between  classes  of  itiner- 
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ant  fendon,  and  thui  Tiolates  that  portioD  of 
chap.  1.  art.  7,  of  the  GoDstitutioD  which  de- 
clares that  "government  is,  or  ought  to  be,  in- 
stituted for  the  common  benefit,  protection, 
and  secnirltj  of  the  people,  nation,  or  commun- 
ity, and  not  for  the  particular  emolument  or 
advantage  of  any  single  man,  family^  or  set  of 
men,  who  are  part  of  that  community;"  that 
it  is  in  conflict  with  the  inhibition  of  the  Fed- 
eral Constitution  that  "no  state  shall,  without 
the  consent  of  Congress,  lay  any  imposts  or 
daties  on  imports  or  exports  except  what  may 
be  absolutely  necessary  for  executing  its  in- 
spection laws;"  that  the  requirement  of  a  de 
posit  of  $500  deprives  an  itinerant  vendor  of 
his  property  without  due  process  of  law;  that 
it  violates  the  14th  Amendment  of  the  Federal 
Constitution,  which  commands  that  "no  state 
shall  make  or  enforce  any  laws  which  shall 
abridge  the  OTivileees  or  immunities  of  citi- 
sens  of  the  United  States;"  that  the  require- 
ments of  the  law  are  unjust  and  oppressive, 
and  violate  the  natural  as  well  as  the  constitu- 
tional rights  of  the  citizen. 

The  legislature  bad  in  view  the  class  of 
persona  who  go  from  place  to  place,  and  tem- 
porarily occupy  rooms  for  the  exhibition  and 
sale  of  ^oods,  and  enacted  the  law  in  the  ap- 

firebension  that  there  was  fraud  in  such  sales. 
ts  title  is,  "An  Act  to  Prevent  and  Punish 
Fraud  in  the  Sales  of  Goods,  Wares,  and 
Merchandise  at  Public  or  Private  Sale  by  Itin- 
erant Vendors,  and  to  Regulate  Such  Sales." 
It  seems  to  have  been  passed  as  a  police  reg- 
ulation,  though  the  local  license  fee  is  equiv- 
alent to  taxation  upon  the  grand  list  in  each 
to'wn  in  which  such  license  is  taken.  The 
police  power  of  a  state  extends  beyond  the  pro- 
tection of  health,  peace,  morals,  education,  and 
good  order.  It  is  the  power  to  govern  men 
and  thinirs  within  the  limits  of  its  dominion. 
It  comprehends  all  those  general  laws  of  in- 
ternal regulation  necessary  to  secure  peace, 
go  d  order,  the  health  and  comfort  of  society, 
and  the  regulation  and  protection  of  all  prop- 
erty in  the  state.  Its  power  in  these  respects 
ia  supreme.  Desty,  Taxn.  1877,  and  cases 
cited;  Cooley,  Const.  Lim.  704.  "Rights  of 
property,  like  all  other  social  and  conventional 
riffhts,  are  subject  to  such  reasonable  limits- 
tiona  in  their  enjoyment  as  shall  prevent  them 
from  being  injunous,  and  to  such  reasonable 
restraints  and  regulations  established  by  law. 
aa  the  legislature,  under  the  governing  and 
controlling  power  vested  in  them  by  the  Con- 
stitotion,  may  think  necessary  and  expedient. 
.  .  .  The  power  we  allude  to  is  rather  the 
police  power,  the  power  vested  in  the  legisla- 
tare  b^  the  Constitution,  to  make,  ordain,  and 
eaiablish  all  manner  of  wholesome  and  reason- 
able laws,  statutes,  and  ordinances,  either  with 
penalties  or  without,  not  repugnant  to  the  Con- 
stitution, as  they  shall  Judge  to  be  for  the  good 
and  welfare  of  the  commonwealth,  and  of  the 
subjects  of  the  same.  It  is  much  easier  to 
perceive  and  realize  the  existence  and  sources 
of  this  power,  than  to  mark  its  boundaries,  or 
prescribe  limits  to  its  exercise."  Chief  Justice 
8baw  in  Cam.  v.  Alger,  7  Cush.  53.  The  law 
is  clearly  stated  by  Kedfleld,  Cb.  J.,  in  Thorpe 
▼.  Rutland  <fi  B.  B,  Co.  27  Yt.  140,  62  Am. 
Dec.  625.  "This  police  power  of  the  state  ex- 
tends to  the  protection  of  the   lives,  limbs, 
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health,  comfort,  and  quiet  of  all  persons  and 
the  protection  of  all  property  within  the  state. 
According  to  the  maxim,  Sic  vtere  tuo  ui 
alienum  non  Icsdas,  which  being  of  universal 
application,  it  must,  of  course,  be  within  the 
range  of  legislative  action  to  define  the  mode 
and  manner  in  which  everyone  may  so  use 
his  own  as  not  to  injure  others."  "The  power 
of  the  state  to  impose  restraints  and  burdens 
upon  persons  and  property  in  conservation  and 
promotion  of  the  public  health,  good  order, 
and  prosperity,  is  a  power  originally  and 
always  belongmgto  the  states,  not  surrendered 
by  them  to  the  general  government  nor  directly 
restrained  by  the  Constitution  of  the  United 
States,  and  essentially  exclusive."  Wilkeraon 
V.  Bahrer  {"Be  Bahref\  140  U.  8.  645.  36  L. 
ed.  672. 

The  question  ia  whether  this  law  Is  within 
the  scope  either  of  the  police  or  taxing  power 
of  the  state.  If  it  is  beyond  such  scope,  and 
unconstitutional,  it  is  in  respect  to  the  licenses, 
or  the  special  deposit  with  the  state  treasurer, 
or  the  authority  conferred  upon  the  board  of 
aldermen  or  selectmen  to  grant  or  refuse  local 
licenses  according  to  their  judgment.  Citizens 
have  not  an  inherent  and  inidienable  right  to 
acquire  and  possess  property,  without  the  legis- 
lative restraint  of  taxation.  It  is  also  true  that 
the  property  alone  is  not  liable  to  taxation.  A 
tax  may  be  assessed  on  the  privilege  of  carry- 
ing on  a  particular  business,  and,  when  it  takes 
this  form,  convenience  in  collecting  will  com- 
monly require  payment  of  a  license  fee,  as  a 
condition  to  the  right  to  carry  on  the  business. 
Cooley,  Taxn.  384  ^seg.;  Lieenee  Tax  Caeee, 
72  U.  8.  6  Wall.  472,  18  L.  ed.  601.  "The 
mode  of  levying,  as  well  ss  the  right  of  impos- 
ing taxes,  is  completely  and  exclusively  within 
the  legislative  power,  which,  it  is  to  be  pre- 
sumed, will  always  be  exercised  with  an  equal 
regard  to  the  security  of  the  public,  and  indi- 
vidual rights  and  convenience."  Coiclett  v. 
Brittain,  2  Hawks  (N.  C.)  204.  Judge  Cooley 
remarked  in  Toungblood  v.  Sexton^  82^  Mich. 
406,  20  Am.  Rep.  654,  that  while  a  statute 
might  have  revenue  for  one  object,  the  exercise 
of  the  police  power  of  the  state  might  be  an- 
other. So,  if  this  law  were  to  be  considered 
as  a  mere  revenue  law,  it  must  be  in  the  light 
of  the  settled  rule,  as  laid  down  by  all  writers 
upon  taxation,  that  everything  to  which  the 
legislative  power  extends  may  be  the  subject 
of  taxation,  whether  it  be  person,  property, 
franchise,  privilege,  occupation,  or  right;  that 
not  only  is  the  power  unlimited  in  its  reach  as 
to  subjects,  but.  in  its  very  nature,  it  ac- 
knowledges no  limits,  and  may  be  carried  to 
any  extent  which  the  government  may  find 
expedient.  It  may  therefore  be  employed 
again  and  again  upon  the  same  subjects,  even 
to  the  extent  of  exhaustion  and  destruction 
and  thus  become,  in  its  exercise,  a  power  to 
destroy.  Cooley,  Taxn.  884,  and  cases  cited 
in  notes;  NntKati  v.  Loumana,  49  U.  S.  8 
How.  78,  12  L.  ed.  903;  Lieente  Tax  Cruen, 
euprrt;  Union  P.  B.  Oo,  v.  Peniston,  85  U.  S. 
18  Wall.  6,  21  L.  ed.  787;  New  Orleans  v. 
Great  Soudiern  Teleph.  db  Teleg.  Co,  40  La. 
Ann.  41. 

No  employment  is  exempt  from  taxation. 
The  state  has  an  undoubted  right  to  determine 
what  employments  shall  be  permitted,  and  to 
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forbid  those  which  are  deemed  preiudicial  to 
the  public  f^ood.  Rules  for  the  conduct  of  the 
most  ueccssary  and  common  occupations  are 
prescribed,  when  from  their  nature  they  afford 
peculiar  opportunities  for  imposition  and  fraud. 
The  state  has  authority  to  make  extensive  and 
varied  regulations  as  to  the  time,  mode,  and 
circumstances  in  and  under  which  parties  shall 
assert,  enjoy,  or  exercise  their  rights,  without 
coming  in  conflict  with  any  of  £ose  constitu- 
tional principles  which  are  established  for  the 
protection  of  private  rights  or  private  property. 
Cooley,  Const.  Lim.  l&et  mq.  That  all  occu- 
pations may  be  taxed,  when  no  restraints  are 
imposed  by  the  Constitution,  is  settled  beyond 
controversy.  It  is  no  valid  objection  to  a  tax 
on  bosioess  that  its  operation  will  not  be  ani- 
form,  but  it  must  operate  uniformly  upon  each 
class  taxed.  Cooley,  Const.  Lim.  609,  note. 
A  license  tax  cannot  be  deemed  unequal  be- 
cause reaching  one  occupation  only,  if  it 
reaches  all  who  follow  that  occupation.  It 
would  be  only  when  individuals  of  the  class 
were  singled  out  for  exemption  that  the  ine- 
quality would  be  manifest.  Cooley,  Taxn. 
12a  It  was  said  by  Judge  Cooley  in  Taung- 
blood  T.  Sexton,  »upra,  that  occupation  taxes 
are  no  violation  of  the  rule  of  uniformity. 
Worth  V.  Petenbvtv  B,  Co,  89  N.  C.  801. 
Desty,  Taxn.  p.  1888,  says:  ''Municipal  corpo- 
rations may  tax  a  business  or  occupation  of  one 
class  and  omit  to  tax  that  of  another  class,  and 
may  classify  merchants,  and  tax  each  class  in 
its  discretion;  but  a  tax  on  any  occupation  must 
reach  all  who  follow  it, — alf  of  a  dass  of  per- 
sons or  things."  The  court  said  in  FiekUn  v. 
Shetby  County  Tax.  DUt.  145  U.  S.  1,  86  L.  ed. 
601,  4  Inters.  Com.  Rep.  70:  "No  doubt  can 
be  entertained  of  the  right  of  a  state  legislature 
to  tax  trades,  professions  and  occupations,  in 
the  absence  of  inhibition  in  the  state  Constitu- 
tion in  that  regard.  .  .  ."  Quoting  affain 
from  Toungblood  v.  Sexton:  "A  particular  busi- 
ness may  be  taxed  while  others  are  spared,  not 
only  because  for  any  reason  it  can  best  bear 
the  burden,  but  also  because  such  surround- 
ings attach  themselves  to  the  business  taxed  as 
to  render  the  discouragement  and  discipline 
of  heavy  taxation  wise  and  politic."  He  in- 
stanced the  taxing  of  state  banks  out  of  exist- 
ence, which  was  sanctioned  in  Veazie  Bank  v. 
Fenno,  75  U.  8.  8  Wall.  588, 19  L.  ed.  482.  It 
is  laid  down  in  2  Dill  Mun.  Corp.  ^  798,  that 
the  usual  provisions  in  the  Constitutions  of  the 
different  states  concerning  taxation  do  not  pro- 
hibit the  legislatures  from  imposing,  or  author- 
izing municipal  corporations  to  impose  taxes 
upon  trades,  special  professions,  and  occupa- 
tions, and  that  authority  to  tax  all  persons  exer- 
cising any  profession  may  be  executed,  to  the 
extent  of  taxing  each  member  of  a  firm  sepa- 
rately. The  right  of  the  legislature  to  impose 
a  license  tax  upon  peddlers  was  recognized  in 
State  V.  Bodgdon,  41  Vt  189.  and  Sbite  v.  Pratt, 
69  Yt.  690,  1  Inters.  Com.  Rep.  299.  In  the 
latter  case  that  part  of  %  8951,  Rev.  Laws, 
which  required  a  license  of  a  person  peddling 
tea  of  foreign  growth,  was  held  in  cooflict  with 
,the  Federal  Constitution,  as  attemptiog  to  reg- 
ulate commerce  between  the  states.  "The  leg- 
islature, if  it  does  not  make  discriminations  in 
violation  of  the  state  Constitution,  may  author- 
ize municipal  corporations  to  tax  transient 
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traders  or  itinerant  dealers  and  peddlers;  and 
such  tax  is  not  in  violation  of  the  Constitution 
of  the  United  States,  although  the  property  be 
brought  from  another  state,  provided,  it  must 
be  added,  it  does  not  unlawfully  discriminate 
in  favor  of  the  resident,  and  against  the  non- 
resident, citizen."  2  Dili.  Mun.  Corp.  §  744; 
Ward  V.  Maryland,  79  U.  8.  12  Wall.  418,  20 
L.  ed.  449;  WeiUm  v.  MiMouri,  91 U.  S.  275,  23 
L.  ed.  847;  Wetiber  v.  Virginia,  108  U.  8.  344. 
26  L.  ed.  665,  and  numerous  other  cases  cited 
in  note.  It  was  held  in  Wilmington  Comre.  v. 
Boby,  8  Ired.  L.  250,  that  a  license  may  be  im- 
posed on  all  transient  persons  keeping  "stores'* 
in  the  town,  imposing  it  as  a  police  regulation, 
though  called  a  tax  in  the  statute.  State,  Toi, 
V  French  (Mont.)  80  L.  R  A.  415,  and  StaU 
V.  Wheeloek  (Iowa)  80  L.  R  A.  429.  have  ex- 
haustive and  valuable  notes  upon  this  subject. 
In  the  former  case  the  question  was  whether 
imposing  the  payment  of  license  fees  upon 
laundry  men  violated  the  uniformity  clause  in 
the  state  Constitution  in  respect  to  taxation. 
It  was  held  that  a  license  fee  was  not  a  tax. 
within  the  constitutional  restrictions.  In  the 
latter  case  a  license  fee  of  $100  per  annum, 
charred  itinerant  vendors  of  drugs  who  pro- 
fessed to  cure  or  treat  all  diseases,  was  held 
reasonable,  and  not  an  unconstitutional  in- 
terference with  interstate  commerce,  though 
the  drugs  were  in  ori^nal  packages,  brouf^t 
from  other  states.  In  the  annotations  to 
these  cases  these  general  rules  are  deduced: 
That  **  the  power  of  a  sovereign  state  to 
fix  license  fees  at  such  figures  as  it  may 
see  fit  would  appear  to  be  unlimited,  except 
in  cases  in  which  its  exercise  would  con- 
flict with  some  constitutional  provision. 
.  .  ."  That  "statutory  and  charter  restric- 
tions upon  the  power  to  tax,  like  constitutional 
ones,  do  not  apply  to  license  fees  required  for 
the  purpose  of  regulation."  Among  the  notes 
of  cited  cases  are  the  following:  The  legisla- 
ture of  a  state  may  impose  suSi  license  taxes 
upon  privileges  as  it  mav  choose.  Columbia 
V.  Beculy,  1  Humph.  282.  And  it  may,  in 
regulating  any  matter  which  is  a  proper  sub- 
ject for  the  police  power,  impose  such  sums 
for  licenses  as  will  operate  as  a  partial  restraint 
on  the  business,  or  on  the  keeping  of  a  par- 
ticular kind  of  property.  Tenney  v.  L«iis,  16 
Wis.  566.  And  a  requirement  of  a  license  fee 
from  peddlers,  classifying  them  as  foot  ped- 
dlers, peddlers  with  one-horse  cart  or  wagon, 
and  peddlers  with  two-horse  carter  wagon, 
charging  a  different  rate  for  each,  is  a  police 
requirement,  and  a  valid  exercise  of  a  power 
to  regulate,  and  not  in  conflict  with  a  consti- 
tutional reouirement  of  uniformity  of  taxation 
upon  all  of  a  class.  Kneeland  v.  Pittsburgh 
(Pa.)  10  Cent.  Rep.  421.  The  constitutional 
requirement  as  to  uniformity  of  taxation  does 
not  prevents  municipality  from  discriminating 
in  fixing  rates  for  licenses  for  the  transaction 
of  different  classes  of  business,  and  imposing 
a  higher  rate  upon  one  class  than  upon  an- 
other. Ex  parte  Burl,  49  Cnl.  557.  A  license 
tax  upon  different  industries,  varying  in 
amount  upon  each,  but  being  the  same  upon 
the  subjects  of  tlie  same  cIhss.  is  not  unconsti- 
tutional for  want  of  uniformity.  Badtner  v. 
Williamsport,  15  W.  N.  C.  18a  And  a  license 
tax  imposed  by  a  municipality  endowed  with 
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AKietioii  on  the  subject  will  not  be  declared 
iDTeasoDable  by  the  courts  merely  because 
they  deem  it  unwisely  large.  Cooper  y,  Disiriet 
ifCoiumbia,  4  MacArth.  250.  And  when  the 
legislature  confers  upon  a  municipal  corpora- 
tion the  power  to  pass  ordinances  of  a  special 
and  defined  character,  if  the  power  thus  dele- 
gated be  not  in  conflict  with  the  Constitution, an 
ordinance  passed  in  pursuance  thereof  cannot 
be  impeached  as  invalid  because  it  would 
have  been  regarded  as  unreasonable  if  it  had 
been  passed  under  the  incidental  powers 
of  tbe  corporation,  or  under  a  grant  of  power 
general  in  its  nature.  Ex  parte  Chin  Tan, 
60  Cal.  78.  8o,  a  license  fee  of  $200,  im- 
posed upon  the  business  of  Tending  butcher's 
meats,  is  not  unauthorized,  oppressive,  or 
in  restraint  of  trade,  when  required  under 
a  statute  empowering  municipal  ties  to  fix  the 
fee  for  licenses  at  from  $5  to  $500.  Si.  Paul 
V.  ColUr,  12  Minn.  41  (Gil  16),  00  Am.  Dec. 
278.  Cases  are  cited  in  these  notes  where 
municipal  ordinances  have  been  held  unoon- 
stiluf  ioual  and  void  on  account  of  the  exces- 
sive amount  of  license  fees  Imposed,  but  few, 
if  any,  cases  are  cited  where  statutes  have 
been  declared  unconstitutional  for  this  reason. 
The  imposition  of  license  taxes  is,  upon 
abundant  authority,  within  the  constitutional 
authority  of  the  legislature,  though  it  may 
interfere,  as  the  payment  of  all  taxes  directly 
does,  with  the  acquisition  of  property.  The 
law  is  not  a  * 'class"  law,  for  all  persons  of  the 
class  of  itinerant  vendors,  whether  resident  or 
nonresident,  are  subject  alike  to  its  require- 
ments. Peddlers,  hawkers,  and  drummers  are 
not  of  this  class.  The  occupation  of  itinerant 
vendors,  from  the  manner  in  which  it  is  con- 
ducted, is  88  distinct  from  that  of  resident 
vendors  as  is  that  of  peddlers  and  auctioneers. 
Ii  imposes  no  burden  upon  interstate  commerce, 
as  the  occupation  licensed  is  not  directly  con- 
cerned therein.  It  makes  no  discrimination 
between  our  own  citizens  and  citizens  of  other 
slates,  and  therefore  does  not  violate  the  com- 
mand of  the  Federal  Constitution  that  "no 
state  shall  make  or  enforce  any  laws  which 
shall  abridge  the  privileges  or  immunities  of 
citizens  of  the  United  States."  The  law  could 
not  be  deemed  oppressive  in  respect  to 
licenses  if  onl7  the  state  and  one  local  license 
fee  were  required  for  tbe  year,  but  it  must  be 
remembered  that  each  local  license  fee  is  for 
the  privilege  of  doing  business  in  tbe  town  in 
which  it  is  payable. 

The  money  deposited  with  the  state  treas- 
urer is  returnable  to  the  licensee,  upon  his  sur- 
render of  the  license,  less  the  amount  of  fines 
that  may  have  been  imp<Med  and  costs,  so  it 
cannot  be  held  that  he  if  deprived  of  property 
without  the  process  of  law.  The  requirement 
of  this  deposit  is  not  more  oppressive  than  a 
requirement  of  a  statute  of  Illinois  that  opera- 
ton  of  butter  and  cheese  factories  on  the  co- 
operative plan  shall  file  with  the  circuit  clerk 
a  bond  in  tbe  sum  of  $6,000,  with  two  sureties, 
conditioned  that  the  company  shall  make 
monthly  statements  of  tbe  amount  of  the  pro- 
duct and  sales,  prices  received,  and  dividends 
earned.  This  was  held  to  be  a  proper  exercise 
•f  police  power;  that  the  fact  that  the  law  regu- 
lates trade,  or  in  some  degree  operates  as  a 
restraint  upon  trade,  does  not  render  it  obnox- 
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ions  to  any  constitutional  provision;  that  a 
statute  is  not  subject  to  the  objection  that  it  is 
not  general,  because  it  applies  to  a  class  of  per- 
sons, if  it  applies  to  all  persons  similarly  en- 
gai^ed.  An  ordinance  of  tbe  city  of  Chicago 
which  requires  auctioneers  to  pay  an  annual 
license  fee  of  $200  and  to  give  a  bond  in  the 
penal  sum  of  $1,000,  with  two  sureties,  to  be 
approved  by  the  mavor,  conditioned  for  the 
due  observance  of  the  ordinance,  was  held 
reasonable  and  valid  as  a  police  regulation. 
Wigginev,  Chicago,  68  111.  872.  Tbe  statute 
of  a  state  relating  to  oleomargarine,  its  manu 
facture  and  sale,  was  held  to  belong  to  the 
police  power  of  the  state  for  the  prevention  of 
fraud,  in  Povodl  v.  PennsyUania,  127  U.  8. 
678.  82  L.  ed.  253.  See  notes  to  State  ▼.  Good- 
will  (W.  Va.)  26  Am.  St.  Rep.  870. 

Our  statute  is  nearly  an  exact  transcript  of 
the  Massachusetts  act  of  1890.  The  only 
material  difTerence  is  that  under  the  latter  the 
city  or  town  clerk,  on  application,  after  ascer- 
taining the  value  of  the  stock  of  goods,  and  the 
amount  to  be  paid  for  tbe  license  according  to 
the  rate  of  the  last  preceding  tax  levy  in  his 
city  or  town,  "shall  issue"  a  license  upon  pay- 
ment to  him  of  the  amount  so  'ascertained. 
Tbe  supreme  court,  in  Com,  ▼.  Crotoell,  156 
Mass.  215,  upheld  th6  law  as  a  proper  police 
regulation.  Connecticut  has  a  statute  provid- 
ing that  city  and  town  authorities  may  issue 
licenses  to  such  persons  as  they  find  proper  to 
engage  in  a  temporary  or  transient  business, 
for  the  sale  of  goods,  wares,  and  merchandise, 
for  a  term  not  exceeding  a  year,  on  the  appli- 
cant paying  a  fee  not  less  than  $1,  nor  more 
than  $100,  as  the  authorities  may  direct,  except 
in  the  sale  of  farm  and  sea  products,  making  it 
a  misdemeanor  to  engagie  in  such  business 
without  a  license.  The  supreme  court,  in 
State  V.  Corthn,  65  Conn.  478,  81  L.  R  A.  55. 
declared  the  act  void  because,  as  it  said,  "it 
permits  the  local  authority  to  grant  a  license 
to  one,  and  to  refuse  it  to  another,  in  pursu- 
ance of  a  discretion  unguided  and  unrestrained 
by  law,"  and  ".  .  .  the  absolute  power  to 
fix  the  license  fee  at  $1  for  one  year,  or  $100 
for  one  day,  .  .  ."  thus  msking  it  nominal 
or  prohibiiive  at  pleasure.  Tick  Wo  v.  Hop- 
kins, 118  U.  S.  856,  80  L.  ed.  220,  is  authority 
for  this  holding,  though  it  is  not  cited  in  the 
opinion.  In  that  case  an  ordinance  conferred 
upon  supervisors  arbitrary  power,  at  their  own 
will,  and  without  the  exercise  of  discretion,  in 
the  legal  sense  of  the  term,  to  give  or  withhold 
consent  to  the  carrying  on  of  laundry  business 
within  the  limits  of  the  city  and  county  of  San 
Francisco,  and  make  it  unlawful  to  carry  on 
such  business  without  such  consent.  This  was 
held  unconstitutiohaL  The  court  said  that 
"the  very  idea  that  one  man  may  be  com- 
pelled to  bold  his  life,  or  the  means  of  living, 
or  any  material  right  essential  to  the  en  jojment 
of  life,  at  the  mere  will  of  another,  seems  to  be 
intolerable  in  any  country  where  freedom  pre- 
vails. .  .  ."  The  Connecticut  court  states 
the  general  rule  that  "the  legislature  has  power 
to  require  a  license  for  tbe  transaction  of  any 
business,  either  for  the  purpose  of  raising  a 
revenue,  or  for  tbe  purpose  of  regulating  the 
conduct  of  such  business,  as  public  interests 
mav  demand."  It  admits  tbe  power  in  the 
legislature— "First,  to  regulate  the  conduct  of 
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■11  busfness,  or  of  aoy  particular  business, 
harmless  in  its  nature  and  wbich  every  citizen 
nas  the  right  to  carry  on;  and  second  to  regu- 
late, even  to  the  extent  of  prohibition,  any  busi- 
ness in  its  nature  injurious  to  the  public.  But 
the  court  says  that  *'.  ,  .  the  exercise  of 
that  power  in  the  two  cases  is  governed  by 
different  principles.  In  the  latter  case  the  con- 
trolling object  IS  giving  to  the  public  that  pro- 
tection from  danger  which  the  state  Is  bound 
to  give,  and  ordinarily  the  legislature  must  be 
the  judge  of  the  degree  of  danger,  and  of  the 
required  protection.  It  may  restrict  the  busi- 
ness by  requiring  large  license  fees,  or  by  other 
protective  regulations."  The  court  mases  the 
point  that  the  act  draws  no  line  of  distinc- 
tion, except  between  a  business  that  is  tempo- 
rary, and  a  business  that  is  not  temporary, 
without  defining  the  former  or  showing  that 
it  is  more  dangerous  to  the  public  than  the 
latter.  The  information  was  for  the  sale  of 
boots  and  shoes  without  license,  and  the  court 
construed  the  act  to  deal  with  temporary  or 
transient  business,  for  the  purpose  of  regulating 
an  ordinary  and  lawful  business,  in  which  all 
citizens  have.a  right  to  engage,  and  held  the 
act  to  be  in  violation  of  Bill  of  Rights,  §  1, 
declaring  all  men  equal  in  rights,  and  that  no 
man  or  set  of  men  is  entitled  to  exclusive 
privileges,  which  is  substantially  like  the  con- 
stitutional provision  of  MassacbusettA  and  of 
this  state.  The  court  conceded  the  full  legisla- 
tive power  to  license  and  regulate  a  lawful  busi- 
ness, as  well  as  a  business  wbich  in  its  nature  is 
dangerous  to  the  public,  though  its  regulations 
must  be  governed  by  different  principles  in  the 
two  cases.  Therefore,  had  the  Connecticut  stat- 
ute, like  ours,  defined  "temporary  or  transient 
business,"  granted  no  exclusive  privileges  to 
any  persons  of  the  class  of  transient  dealers, 
and  referred  the  granting  of  licenses  to  the 
legal  discretion,  instead  of  the  mere  caprice,  of 
the  local  authori  les.  possibly  it  might  have 
been  held  constitutional.  At  all  events,  that 
statute  differs  from  ours  in  important  particu- 
lars. Section  6  provides  that,  upon  such 
vendor's  filing  his  sworn  application,  depositing 
$500.  and  paying  |25,  the  state  treasurer  shall 
issue  a  license  to  him;  and  §  9  provides  that 
the  city  or  town  clerk,  when  authorized  by 
said  board,  and  upon  payment  of  the  license 
fee,  shall  issue  a  license.  But  it  provides  that, 
though  such  vendor  has  complied  with  every 
reonirement  of  the  law  down  to  the  time  the 
aldermen  or  selectmen  "act  upon  such  appli- 
cation," they  may  then  refuse  the  license,  if  in 
their  Judgment  It  should  not  be  granted 
The  act  does  not  confer  upon  this  board 
authority  to  grant  of  refu^  licenses  at  their 
mere  option,  as  in  TU^k  Wo  v.  Eopldvi,  and  in 
State  y.  Conlon,  mpra.  Here  the  board  are  re- 
quired to  act  forthwith  upon  the  application, 
and  to  exercise  their  judgment  whether  a  license 
should  or  should  not  be  granted.  If  they 
should  refuse  to  act  in  any  case,  they  could 
doubtless  be  moved  by  mandamus.  When 
they  have  acted,  and  passed  their  judgment 
upon  the  application,  resort  to  mandamus  can- 
not be  had,  because  they  are  invested  with 
quasi  judicial  power,  and  the  legal  presumption 
U  that  they  have  acted  judiciously.  No  point 
is  made  in  the  respondent's  brief  that  it  is  not 
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competent  to  leave  the  granting  of  licenses  to 
the  judgment  of  the  board  of  aldermen  or 
selectmen.  Discretion  should  be  reposed  in 
some  person,  otherwise  books,  pictures,  and 
other  merchandise  of  an  immoral  character 
might  be  offered  for  sale.  Whether  there  is 
reason  to  apprehend  that  vendors  who  go 
about  from  place  to  place,  disposing  of  goods 
by  auction  and  private  sale,  will  deceive  and 
defraud  the  public  as  to  the  quality  of  the 
goods  sold  the  legislature,  as  was  said  by  the 
court  in  State  v.  Conlon,  must  be  the  judge. 

It  must  be  conceded  that  the  requirements 
of  this  law  are  oppressive  upon  the  class  of 
persons  known  as  "itinerant  vendors,"  in 
respect  to  the  deposit  of  $500,  and  in  the  pay- 
ment of  a  license  fee  in  each  town  where  busi- 
ness is  transacted.  But  the  question  is  not 
whether  the  law  is  oppressive  or  unjust,  but 
whether  it  contravenes  any  provision  of  the 
state  or  Federal  Constitution.  If  it  does  not, 
the  court  has  no  right  to  declare  the  act  void, 
for  the  Constitution  alone  is  the  boundary  of 
the  power  of  the  legislature.  Cooley,  Const. 
Lim.  10,  says:  "The  government  of  the 
United  Stales  is  one  of  enumerated  powers; 
the  national  Constitution  being  the  instrument 
which  specifies  them,  and  in  which  authoritj 
should  be  found  for  the  exercise  of  any  power 
which  the  national  government  assumes  to 
possess.  In  this  respect  it  differs  from  the 
Constitutions  of  the  several  states,  which  are 
not  grants  of  powers  to  the  states,  bat  which 
apportion  and  impose  restrictions  upon  the 
powers  which  the  states  inherently  possess.** 
It  is  not  su£9cient  to  say  that  the  law  violates 
the  spirit  of  the  Constitution.  .  "Courts  are  not 
at  liberty  to  declare  a  statute  unconstitutional 
because  in  their  opinion  it  is  opposed  to  the 
fundamental  principles  of  republican  govern- 
ment, unless  those  principles  are  placed  beyond 
legislative  encroachment  by  the  Constitution; 
or  because  it  is  opposed  to  a  spirit  supposed  to 
pervade  the  Constitution,  but  not  expressed  !& 
words."  State  v.  Ck^rhett,  67  Minn.  846.  24  L. 
R.  A.  498,  4  Inters.  Com.  Rep.  094.  It  was 
said  in  ToungUood  v.  Seiton  that  courts  can- 
not annul  tax  laws  because  of  their  operating 
unequally  and  unjustly;  that,  if  they  could^ 
they  might  defeat  all  taxation.  See  Cooley, 
Const.  Lim.  200.  587,  706,  and  notes. 

We  are  unable  to  find  that  the  law  in  qaea- 
tion,  as  a  police  regulation,  lain  contravention 
of  any  constitutional  provision.  We  have  in- 
cidentally considered  the  authority  of  the  legis- 
lature in  respect  to  taxation,  but  it  will  be 
borne  in  mind  that  this  law  imposes  a  license 
fee,  and  not  a  tax.  The  distinction  will  also 
be  observed  between  the  cases  where  license 
fees  have  been  imposed  by  municipal  ordi- 
nances without  charter  or  other  legislative 
authority,  and  those  where  such  fees  are  im- 
posed by  the  state  through  legislative  enact- 
ment, in  the  latter  case  the  reasonableness  of 
the  fees,  in  respect  to  their  amount,  must  be 
left  wiih  the  sovereign  state. 

The  jvdffment  oterrtiUfiff  the  demurrer  and 
adjudging  the  information  eujfleient  is  affirmed. 
The  judgment  that  the  respondent  is  guilt jf  is 
pro  forma  reversed,  and  cause  remanded. 

Tait»  J.,  dissents. 
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U  A  train  eompoaod  of  empty  eoal  cmrm* 

■ithouirb  destloed  for  a  point  in  another  state  to 
procure  a  load*  la  not  engaged  In  tranaportinff 
iitloies  of  InterMate  oommeroe  lo  as  to  be  beyond 
tbe  ooDtrol  of  state  laws. 

i.  State  l»ws  proUbitiaif  the  nmiiliiip 
of  railway  tralno  on  Svndayt  it  enacted 
Id  good  faith  for  tbe  preservation  aod  protection 
of  tlie  healtb  and  morals  of  the  people,  and  with- 
out diMriminatlon  against  Interstate  or  foreign 
eommeroe,  are  not  in  conflict  with  the  Constitu- 
tion of  Che  United  States. 

aunellflML)' 

ERROR  to  the  GIrcait  Court  for  Appomat- 
tox Ck>UDty  to  review  a  judgment  couvict- 
ing  defendant  of  ruuning  trains  on  Sunday  in 
▼iolation  of  a  statute.    Affirmed, 

Tbe  facta  are  stated  in  tbe  opinion, 

Mettrs,  Thomas  J.  Kirkpatriok,  Will- 
iam H«  Mann*  snd  F«  S*  Kirkpatriek* 
for  plaiDtifF  in  error: 

It  has  been  held  by  this  court  that  Just  such 
a  train  on  ita  way  to  Lambert's  Point,  loaded 
with  coal,  was  encaged  in  interstate  commerce. 

Norfolk  dt  W.M.  Co.  ▼.  Com.  88  Va.  95,  13 
L.  R  A.  107. 

To  forbid  the  return  of  these  empty  cars  on 
any  given  dav  in  the  week  will  impose  a  bur- 
den which  will  not  simply  diminish  defendant's 
capacity  to  do  its  business  by  one  seventh,  but 
it  will  cause  a  disarrangement  and  congestion 
of  tbe  whole  system  which  will  cripple  de- 
fendant in  its  coal  trade  to  a  much  larger  ex- 
tent. This  coal  trade  as  a  whole  and  complete 
transaction  is  an  interstate  matter. 

Commerce  in  the  aenie  employed  in  the  Con- 
stitution of  the  United  States  certainly  includes 
tbe  transportation  and  all  the  instrumentalitiei 
of  shipment  or  carriage  between  states. 

Gibbons  ▼.  (^n,  23  U.  B.  9  Wheat  1,  6  L. 
ed.  23;  Ptnmcoia  TeUg.  Co.  ▼.  Western  U, 
Teieg.  Oo.  96  U.  S.  1.  24  L.  ed.  708;  United 
States  V.  B.a  Knight  Co,  156  U.  8.  1,  89  L. 
ed.  826. 

The  Virffinia  statute-  prohibiting  the  run- 
oing  of  Sunday  trains  cannot  Sb  defended 
upon  tbe  ground  that  it  ia  within  the  police 
power  reserved  by  tbe  state. 

Hannibal  d  8t.  J.  B,  Co.  t.  Husen,  96  U.  a 
466,  24  L.  ed.  627:  Lei^  v.  Hardin,  186  U.  8. 
100.  84  L.  ed.  128,  8  Inters.  Com.  Rep.  86; 
Brimmer  v.  Bebman.  188  U.  8. 78,  84  L.  ed. 
863, 8  Inters.  Com.  Rep.  486;  VoightY.  Wright^ 
141  U.  8  62,  85  L.  ed.  688;  Bowman  v.  Chi^ 
tagodiN.  W.  B.  Co.  125  U.  8.  466,  81  L.  ed. 
700, 1  Inters.  Com.  Rep.  828;  Minnesota  ▼. 
Barber,  186  U.  8.  818,  84  L.  ed.  466,  8  Inters. 


Com.  Rep.  185;  Oioucfster  Ferry  Co.  ▼•  Penn- 
sylvania, 114  U.  8.  196  29  L.  ed.  158;  C&cing 
ton  A  C.  Bridge  Co.  y.  Kentucky,  154  U.  8.  304, 
88  L.  ed.  963:  Norfolk  d  W.  B.  Co.  v.  Penn- 
sphania,  186  U.  8.  114,  84  L.  ed.  894.  8  Inters. 
Com.  Rep.  178;  T^  Daniel  BaU  v.  United 
Statee  CThe  Daniel  BalT'},  77  U.  8.  10  Wall. 
ri57,  19  L.  ed.  999;  BaU  ▼.  De  Ouir,  95  U.  & 
486.  24  L.  ed.  547. 

Mr.  R.  Taylor  Scott*  Attorney  General, 
for  defendant  in  error: 

The  statute,  belonging  to  tbe  class  called  by 
tbe  courts  and  text-writers  "8unday  laws,"  was 
enacted  by  the  legislature  in  the  exercise  of  ita 
police  power.  This  power  is  unaffected  by 
the  Federal  courts  over  and  above  it.  and  can- 
not be  taken  from  the  state  or  exercised  in 
whole  or  in  part  by  Congress. 

United  Spates  ▼.  De  Witt,  76  U.  8.  9  Wall. 
41.  19  L.  ed.  598;  Cooley,  Const.  Lim.  725; 
MugUr  v.  Kansas,  128  U.  8.  628, 81 L.  ed.  205; 
Bueher  v.  Cheshire  B.  Co.  125  U.  8.  555,  81  L. 
ed.  795. 

There  is  no  doubt  that  the  state  mav  control 
the  operation  of  railroads  running  only  witbin 
itsliiintft;  but  whether  a  statute  prohibiting 
the  running  of  all  trains  within  the  state  on 
8unday  can  be  upheld  is  a  question  on  which 
courts  have  taken  opposing  views. 

24  Am.  &  Eng.  Enc.  Law,  p.  581;  PiiUman's 
Palace  Car  Co,  v.  Pennsylvania,  141  U.  8.  18, 
85  L.  ed.  618, 8  Inters.  Com.  Rep.  595;  Western 
U.  Teleg.  Co.  v.  Atty.  Oen.  of  Massachusetts, 
141  U.  8. 40, 85  L.  ed.  628;  State  v.  Baltimore 
d  0.  B,  Co,  24  W:  Va.  788. 

Laws  enacted  to  prevent  desecration  of  the 
Sabbath  are  not  unconstitutional  as  a  restraint 
upon  trade  and  commerce. 

8uch  laws  may  be  supported  as  regulations 
(A  police. 

Cooley,  Const.  Lim.  725;  Speeht  v.  Com. 
8  Pa.  812, 49  Am.  Dec.  518;  Bloom  v.  Biehards, 
2  Ohio  8t.  887.  Ez  parte  Andrews,  18  Cal. 
678:   Mt  parte  Bird,  \9Ch].  180. 

The  states  of  tbe  Union  may  tax  common 
carriers  engaged  in  interstate  commerce,  and 
although  the  Taw  incidentally  may  and  does  af- 
fect oommeroe  and  ita  agencies  tbe  law  is 
valid. 

Fieklen  v.  Shelby  County  Taxing  Diet.  146 
U.  8.  1.  86  L.  ed.  601,  4  Inters.  Com.  Rep.  79; 
PuUman*s  Palace  Car  Co,  v.  Pennsylvania,  and 
Western  U.  Teleg,  Co.  v.  Atty.  Gen.  of  Massa- 
chusetts, supra:  Ptstal  TeUg.  Cable  Co.  v. 
Adams,  166  U.  8.  688.  89  L.  ed.  811. 

Buchanan,  J.,  delivered  the  opinion  of  the 
court: 

Tbe  plaintiff  in  error  was  indicted  in  the 
county  court  of  Appomattox  county  for  vio- 
lating $  8801  of  the  Code,  which  is  as  follows: 

'*No  railroad  company,  receiver,  or  trustee 
controlling  or  operating  a  railroad,  shall,  by 
any  agent  or  employee,  load,  unload,  run.  or 
transport  upon  such  road  on  a  Sunday,  any 
car,  train  of  cars,  or  locomotive,  nor  permit  the 


Kon.-Thl8  case  overrules  the  case  of  tbe  same 
Qsme  in  IS  li.  B.  A.  107.  Tbe  present  decision  ao- 
oords  witb  tbat  of  the  United  States  Supreme 
Oourt  in  Henninfton  v.  Georgia,  188  U.  &  299, 41  L. 

34L.aA. 


ed.  108.  Btnoe  the  qnestion  Involved  arises  under 
theGonstitutiooof  tbe  United  States,  the  decision 
of  the  Federal  Supreme  Oourt  is,  of  course,  oon- 
troilinff. 
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tame  to  be  done  by  kuy  such  agent  or  em- 
ployee,  except  where  such  cars,  trains,  or  lo- 
comotives are  used  exclusively  for  the  relief  of 
wrecked  trains,  or  trains  so  disabled  as  to  ob- 
struct the  main  track  of  the  railroad;  or  for  the 
transportation  of  CJnited  Slates  mail;  or  for 
the  transportation  of  passengeis  and  their  bag- 
gage; or  for  the  transportation  of  livestock;  or 
For  the  transportation  of  articles  of  such  perish- 
able nature  as  would  be  necessarily  impaired 
in  value  by  one  day's  delay  in  their  passage; 
provided,  however,  that  if  it  should  be  neces- 
sary to  transport  live  stock  or  perishable 
articles  on  a  Sunday  to  an  extent  not  sufficient 
to  make  a  whole  train-load,  such  train-load 
may  be  made  up  with  cars  loaded  with  ordi- 
nary freight." 

Sec.  3b03:  "The  word  'Sunday*  In  the  pre- 
ceding section  shall  be  construed  to  embrace 
only  that  portion  of  the  day  between  sunrise 
and  sunset;  and  l  rains t/i  /raimYu  having srurted 
prior  to  12  o'clock  on  Saturday  night,  may,  in 
order  to  reach  the  terminus  or  shops  oi  the 
railroad,  run  until  0  o'clock  the  following  Sun- 
day morning,  but  not  later." 

The  case  was  tried  upon  the  following 
agreed  state  of  facts:  ''That  the  train  com- 
posed of  empty  coal  cars,  which  are  used  ex- 
clusively in  the  coal  business,  as  described  be- 
low, passed  through  Appomattox  county,  and 
ty  Appomattox  station,  between  9  o'clock  a. 
M.  and  8  o'clock  p.  m.  of  Sunday,  April  3, 
1803,  going  from  Crewe  to  Roanoke;  said 
points  being  divisional  terminal  points  on  the 
X^orfolk  &  Western  Railroad.  That  when  the 
train  arrived  at  Roanoke  it  would  be  broken 
up  in  the  company's  yard,  and,  as  soon 
as  practicable,  would  lie  put  into  another 
train,  with  another  engine  and  crew,  and  sent 
by  way  of  Bluefleld,  in  West  Virginia,  to  the 
coal  mines  at  Pocahontas,  in  Virginia,  and  to 
others  in  West  Virginia.  At  these  mines  the 
cars  would  be  loaded,  and  sent  by  way  of 
Bluefleld,  in  West  Virginia,  to  liambert's  Point, 
in  Virginia.  The  coal  so  shipped  would  be 
coal  sold  to  parties  out  of  the  si  ate  of  Virginia 
before  it  leaves  Bluefleld,  and  to  be  conveyed 
to  the  purchasers  outside  of  Virginia  by  way 
of  Bluefleld,  West  Virginia,  and  Lambert^s 
Point,  Virginia." 

*'Tbat  said  train  was  not  one  of  those  in- 
cluded in  the  exemptions  in  §  8801,  Va.  Code 
18«7." 

The  plaintiff  company  was  found  guilty  and 
fined,  and  the  Judgment  of  the  county  court 
was  affirmed  by  the  circuit  court.  The  action 
of  the  circuit  court  in  affirming  the  Judgment 
is  complained  of,  and  is  before  us  for  review 
in  this  case. 

In  the  case  of  Norfolk  d  W,  R.  Ch.  v.  Com., 
reported  in  88  Va.  05,  13  L.  R.  A.  107,  this 
court  held  that  the  sUitute  under  which  the  in- 
dictment in  this  case  was  made  was  inconsist- 
ent with  the  commerce  clause  of  the  Consticu 
tion  of  the  United  Stntrs,  in  so  far  as  it  applied 
to  trains  running  t)eiweeQ  dilTcrent  f^tates,  or 
en^at;ed  in  trunsportiug  interstate  commerce, 
and  therefore  void. 

The  counsel  for  the  plsin tiff  company  insists 
that  the  principle  decided  in  that  case  is  the 
same  that  is  involved  in  this,  and  conclusive 
of  it.  On  the  other  hand,  the  attorney  general, 
for  the  commonwealth,  contends  that  the  ques- 

84  L.  R.  A. 


tions  involved  in.  the  two  cases  are  different, 
and,  if  they  were  the  same,  that  the  decision 
relied  on  as  controlling  this  is  erroneous,  and 
ought  not  to  be  followed. 

The  train  which  the  plaintiff  company  was 
indicted  for  running  in  violation  of  §  3801  of 
the  Code  was  made  up  entirely  of  empty  cars, 
which,  it  is  agreed,  were  used  exclusively  in 
carrying  articles  of  interstate  commerce. 

The  fact  that  they  had  been  so  used  in  the 
past,  and  were  intended  to  be  so  used  in  the 
future,  does  not  show  that  they  were,  at 
the  time  when  the  act  was  done  for  which  the 
plaintiff  company  was  indicted,  engaged  in  in- 
terstate commerce. 

It  was  held  by  the  Supreme  Court  of  the 
United  States  in  Coe  v.  Errol,  116  0.  8.  517, 
635,  20  L.  ed.  715,  718,  that  '*when  the  pro- 
ducts of  the  farm  or  the  forest  are  collected  and 
brought  in  from  the  surrounding  country  to  a 
town  or  station  serving  as  an  entrepdt  for  that 
particular  region,  whether  on  a  river  or  line  of 
railroad,  such  products  are  not  yet  exports, 
nor  are  they  in  process  of  exportation,  nor  is 
exportation  begun  until  they  are  committed  to 
the  common  cairier  for  transportation  out  of 
the  state  to  the  state  of  their  destination,  or 
have  started  on  their  ultimate  passage  to  that 
state.  Until  then  it  is  reasonable  to  regard 
them  as  not  only  within  the  state  of  their  ortgin, 
but  as  a  part  of  the  general  mass  of  property 
of  that  state,  subject  to  its  Jurisdiction,  and  It- 
able  to  taxation  there,  if  not  taxed  by  reason  of 
their  being  intended  for  exportation,  but  taxed 
without  any  discrimination,  in  the  usual  way 
and  manner  in  which  such  prope^y  is  taxed 
in  the  state." 

If  this  be  the  true  rule  by  which  to  determine 
when  the  products  of  the  mine  become  articles 
of  interstate  commerce,  and  cease  to  be  con- 
trolled entirely  by  the  laws  of  the  state,  why  is  it 
not  the  correct  rule  to  determine  when  the  car- 
rier of  such  products  becomes  engaged  in 
transporting  interstate  commerce,  and  is  pro- 
tected and  governed  by  the  laws  of  the  United 
States?  In  the  one  case  the  miner  may  intend 
to  ship  a  particular  product  to  another  state, 
and  may  be  preparing  the  article  for  shipment, 
yet  it  is  not  an  article  of  interstate  commerce 
until  it  starts  upon  its  final  destination  to  that 
state,  and  until  that  time  is  subject  to  the  laws 
of  the  state  alone,  and  has  none  of  the  rig^hts 
of  an  article  of  interstate  commerce.  In  the 
other  case  the  carrier  may  be  preparing  certain 
cars  upon  which  to  transport  the  products  of 
the  miner  to  the  foreign  state,  and  they  may  be 
on  their  journey  to  the  place  from  which  they 
are  to  be  shipped,  yet  why  should  those  cars 
be  considered  as  engagea  in  interstate  com- 
merce until  they  are  loaded  with  articles  com- 
mitted to  the  carrier  to  be  transported  to  an- 
other state? 

The  reason  given  for  the  rule  that  goods  do 
not  become  an  article  of  interstate  commerce 
until  actually  put  in  motion  for  some  place  oat 
of  the  state,  or  committed  to  the  carrier  for 
such  transportation,  is  that  until  that  time  the 
article,  though  intended  for  exportation,  jmay 
never  be  exported,  as  the  owner  has  the  perfect 
right  to  change  his  mind  at  any  time. 

The  common  carrier  has  the  same  right  to 
change  his  mind,  and  ship  on  other  cars  thac 
those  which  he  may  have  provided  for  that 
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parpoee,  aad  the  cars  which  were  intended  for 
that  purpose  may  never  be  lued. 

The  rule  fixed  by  the  enpreme  coort  in  the 
eoe  case  seems  equally  applicable  to  tbe  other. 
Applying  that  rule  to  the  facts  of  this  case,  it 
would  seem  that  the  train  which  the  plain- 
tiff company  was  indicted  for  running  was  not 
when  so  running  engaged  in  transporting  ar- 
ticles of  interstate  commerce,  and  was  there- 
fore controlled  exclusively  by  the  laws  of  the 
state. 

But  if  this  be  not  the  correct  view,  and  it  be 
held  that  the  plaintiff,  in  running  the  train, 
was  engaged  in  the  business  of  interstate  com- 
merce, was  the  legislation  in  question  within 
tbe  powers  reserved  to  the  state,  and  not  in 
conflict  with  the  Constitution  of  the  United 
States? 

The  ri||^ht  of  the  state  to  enact  laws  to  pro- 
tect the  lives,  health,  and  property  of  its  citi 
zens,  and  to  preserve  ffood  order  and  the  public 
morals,  is  a  matter  or  so  much  consequence, 
sad«o  fsr-wacbiBg  io  its  effects,  that  its  courts 
ought  not  to  hold  that  the  statutes  made  for 
that  purpose  are  inconsistent  with  the  Consti- 
tution of  the  United  States,  unless  they  are 
plainly  and  clearly  sa 

''Questions  of  this  nature,**  as  was  said  bv 
Mr.  Justice  Story  in  SousUm  y.  Jtoare,  18  U. 
8.  5  Wheat.  1, 5  L.  ed.  19,  at  an  early  day  in 
our  judicial  histoiy,  "are  alwsys  of  g[reat  im- 
portance and  delicacy.  They  involve  interests 
of  so  much  magnituoe,  and  of  such  deep  and 
permanent  public  concern,  that  they  csnnot 
but  be  approached  with  uncommon  anxiety. 
The  sovereigntv  of  a  state  in  the  exercise  of 
its  legislation  is  not  to  be  impaired,  unless  it 
be  clear  that  it  has  transcended  its  legitimate 
authority;  nor  ought  any  power  to  be  sought 
much  less  to  be  adjudged  in  favor  of  the  United 
States,  unless  it  be  clearly  within  the  reach  of 
its  constitutional  charter.^ 

And  in  the  very  recent  case  of  IHutnlep  v. 
MasBachtueUi,  decided  at  the  last  term  of  the 
same  court,  and  reported  in  165  U.  S.  461,  89 
L.  ed.  228,  the  court,  speaking  through  Mr. 
Justice  Harlsn  (at  pages  479,  480,  165 U.S., 
and  psges  229,  280,  89  X.  ed.),  said:  "We  are 
not  unmindful  of  the  fact — indeed,  this  court 
has  often  had  occasion  to  observe— that  the  ac- 
knowledged power  of  the  states  to  protect  the 
morals,  tbe  health,  and  safety  of  their  people, 
by  appropriate  legislation,  sometimes  touches, 
in  its  exercise,  the  line  separating  the  respect- 
ive domains  of  national  and  state  authority. 
But  in  view  of  the  complex  system  of  govern- 
ment which  exists  in  this  country,  'present- 
ing,' as  this  court,  speaking  by  Chief  Justice 
Marshall,  has  said,  'the  rare  and  difficult 
scheme  of  one  general  government  whose  ac- 
tion extends  over  the  whole,  but  which  pos- 
sesses only  certain  enumerated  powers,  and  of 
enumerated  state  governments  which  retain 
and  exercise  all  powers  not  delegated  to  the 
Union,'  the  Judiciary  of  the  United  States 
should  not  strike  down  a  legislative  enactment 
of  a  state,— especially  if  it  has  direct  connec- 
tion with  the  social  order,  the  health  and 
morals  of  its  people, — unless  such  legislation 
plainly  and  palpably  violates  some  right 
granted  or  secured  by  the  national  Constitu- 
tion, or  encroaches  upon  the  authority  dele- 
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gated  to  the  United  States  for  the  attainment 
of  objects  of  national  concern." 

As  the  Supreme  Court  of  the  United  States 
is  the  final  arbiter  of  questions  of  this  nature, 
we  must  look  to  its  decisions  for  guidance  in 
determining  the  question.  Neither  the  counsel 
nor  the  court  have  been  able  to  find  any  de- 
cision of  that  court  upon  the  particular  ques- 
tion involved  in  this  case;  in  fact,  counsel 
admit  that  there  Is  no  such  decision. 

Numerous  decisions  have  been  made  by  that 
court,  however,  in  which  the  powers  delegated 
to  the  United  States  by  the  commerce  clause 
of  the  Constitution,  and  the  police  powers  re- 
served bv  the  states,  have  been  considered; 
and,  while  these  decisions  are  not  altogether 
consistent  and  harmonious,  yet  from  them  are 
to  be  gathered  the  principles  which  must  gov- 
ern us  in  the  decision  of  this  case. 

Chief  Justice  Marshall,  in  the  leading  ca.«e 
of  OiNkmi  v.  Ogden,  22  U.  8.  9  Wheat.  208,  6 
L.  ed.  71,  which  involved  the  inspection  laws 
of  one  of  the  states  said:  "Thev  form  a  por- 
tion of  that  immense  mass  of  legislation  which 
embraces  everything  within  the  territory  of  a 
state  not  surrendered  to  the  general  govern- 
ment, all  of  which  can  be  most  advantageously 
exercised  by  the  states  themselves.  Inspection 
laws,  quarantine  laws,  health  laws  of  every 
description,  as  well  as  laws  for  regulating  the 
internal  commerce  of  a  state,  and  those  which 
respect  turnpike  roads,  ferries,  etc.,  are  com- 
ponent parts  of  this  mass.  No  direct  general 
power  over  these  objects  is  granted  to  Congress; 
and  consequently  they  remain  subject  to  state 
legislation/' 

Mr.  Justice  Grier,  in  the  Pasienger  Case$,  48 
U.  S.  7  How.,  at  page  467,  12  L.  ed.  775,  in 
discussing  the  police  power  of  the  state  of 
Massachusetts,  said:  "This  right  of  the  stiites 
has  its  foundation  in  the  sacred  law  of  self- 
defense,  which  no  power  granted  to  Congress 
can  restrain  or  annul.  It  is  admitted  by  all 
that  those  powers  which  relate  to  merely  mu- 
nicipal legislation,  or  what  may  be  more  prop- 
erly called  internal  police/  are  not  surrendered 
or  restrained;  and  that  it  is  as  competent  and 
necesssry  for  a  state  to  provide  precautionary 
measures  against  tbe  moral  pestilence  of  pau- 
pers, vagabonds,  and  convicts  as  it  is  to  guard 
against  physical  pestilence  which  may  arise 
from  unsound  and  infectious  articles  im- 
ported." 

In  the  SHavghter-Sbute  CiMes,88U.S.  16  WaU., 
at  page  62,  21  L.  ed.  404,  Mr.  Justice  Miller, 
speaking  fur  the  court,  said: 

*'The  power  [police]  here  exercised  by  tbe 
legislature  of  Louisiana  is,  in  its  essential  na- 
ture, one  which  has  been,  up  to  the  present 
period  in  the  constitutional  history  of  this 
country,  always  conceded  to  belong  to  the 
states,  however  it  may  now  be  questioned  in 
some  of  its  details."  Again  he  says:  "This 
power  is,  and  must  be,  from  its  very  nature, 
incapable  of  an^  very  exsct  definition  or  limi- 
tation. Upon  it  depends  the  security  of  social 
order,  tbe  life  and  health  of  the  citizen,  the 
comfort  of  an  existence  in  a  thickly  populated 
community,  the  enjoyment  of  private  and  so- 
cial life,  and  the  beneficial  use  of  property." 
He  then  quotes  with  approval  the  language  of 
Chief  Justice  Bedfleld  in  the  case  of  Thorpt  v. 
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Euiland  db  B.  R  Co.  27  Yt  140,  62  Am.  Dec. 
625,  as  follows:  "  'It  extends/  says  another 
eminent  judge,  *to  the  protection  of  the  lives, 
limbs,  health,  comfort,  and  quiet  of  all  per- 
sons, and  the  protection  of  all  property,  within 
the  state;  .  .  .  and  persons  and  property 
are  subjected  to  all  kinds  of  restraints  and  bur- 
dens in  order  to  secure  the  general  comfort, 
health,  and  prosperity  of  the  state.  Of  the 
perfect  right  of  the  legislature  to  do  this,  no 
question  ever  was,  or,  upon  acknowledged 
general  principles,  ever  can  be.  made,  so  far  as 
natural  persons  are  concerned/" 

It  was  said  by  Mr.  Justice  Davis  in  Pests  v. 
Morgan,  86  U.  8.  10  Wall.  581,  582,  22  L.  ed. 
201,  202:  "That  the  power  to  establish  quar- 
antine laws  rests  with  the  states,  and  has  not 
been  surrendered  to  the  general  government,  is 
settled  in  Qitibora  v.  Ogden.  The  source  of 
this  power  is  in  the  acknowledged  right  of  a 
state  to  provide  for  the  health  of  its  people,  and 
although  this  power,  when  set  in  motion,  may, 
in  a  ereater  or  less  degree,  affect  commerce, 
yet  die  laws  passed  in  the  exercise  of  this 
power  are  not  enacted  for  such  an  object. 
They  are  enacted  for  the  sole  purpose  of  pre- 
serving the  public  health,  and,  if  they  injuri- 
ously affect  commerce,  Congress,  under  the 
power  to  regulate  it,  may  control  them.  Of 
necessity,  they  operate  on  vessels  engaged  in 
commerce,  and  may  produce  delay  or  mcon- 
venience;  but  they  are  still  lawful,  when  not 
opposed  to  any  constitutional  provision,  or  any 
act  of  Congress  on  the  subject.'* 

In  Sherlock  v.  AUing,  98  U.  8.  99,  108, 23  L. 
ed.  819,  820,  Mr.  Justice  Field,  in  delivering 
the  unanimous  opinion  of  the  court,  said:  **In 
conferring,  upon  Congress  the  regulation  of 
comm«(rce  it  was  never  intended  to  cut  the 
states  off  from  legislating  on  all  subjects  relat- 
ing to  the  health,  life,  and  safety  of  their  citi- 
zens, though  the  legislation  might  indirectly  af- 
fect the  commerce  of  the  country.  Legislation 
in  a  great  variety  of  ways.majr  affect  commerce, 
and  persons  engaged  in  it,  without  constituting 
a  regulation  of  it,  within  the  meaning  of  the 
Constitution."  Approved  in  Kidd  y.  Fearson, 
128  U.  8..  at  page  23.  32  L.  ed.  851,  and  Nath- 
tiOe,  C.  Jt  St.  £.  R,  Co.  v.  Alabama,  128  U. 
8.,  at  page  101,  82  L.  ed.  864,  2  Inters.  Com. 
Rep.  238. 

It  was  said  in  BaU  ▼.  Ds  Ouir,  95  U.  8..  at 
page  488.  24  L.  ed.  548,  as  quoted  with  ap- 
proval by  that  court  in  128  U.  8..  at  page  23, 
32  It:  ed.  851 :  "As  has  been  often  said,  legis- 
latioD  [by  a  state]  may  in  a  great  variety  of 
ways  affect  commerce,  and  persons  engaged  in 
it,  without  constituting  a  regulation  of  It, 
within  the  meaning  of  the  Constitution.'"  un- 
less, under  the  guise  of  police  regulations,  it 
imposes  a  direct  burden  upon  interstate  com- 
merce, or  interferes  direcily  with  its  function. 

In  Bannibal  d  St.  J.  R.  Co.  v.  Busen,  9511. 
8.  465,  470, 471,  24  L.  ed.  527,  529.  580,  it  was 
said  by  Mr.  Justice  Strong,  that  "we  admit 
that  the  deposit  in  Congress  of  the  power  to 
regulate  foreign  commerce  and  commerce 
among  the  states  was  not  a  surrender  of  that 
which  may  properly  be  denominated  police 
power.  What  that  power  is,  is  difficult  to  de- 
fine with  sharp  precision.  It  is  generallv  said 
to  extend  to  making  regulations  promotive  of 
domestic  order,  morals,  health,  and  safety." 
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In  the  same  case  (p.  472.  L.  ed.  p.  5''1).  it  ia 
said:  "While  we  unhesitatingly  admit  that  a 
state  may  pass  sanitary  laws,  and  laws  for  the 
protection  of  life,  liberty,  health,  or  property 
within  its  borders;  while  it  may  prevent  per- 
sons and  animals  suffering  under  contagious  or 
infectious  disorders,  or  convicts,  etc.,  from 
entering  the  state;  while,  for  the  purpose  of 
self-protection,  it  may  establish  quarantine  and 
reasonable  inspection  laws,  it  may  not  inter- 
fere with  transportation  into  or  through  the 
state,  beyond  what  ia  absolutely  necessary  for 
its  self  protection.  It  may  not,  under  the 
cover  of  exerting  its  police  powers,  substan- 
tially prohibit  or  burden  either  foreign  or  in- 
terstate commerce.'* 

In  the  case  of  NashvilU,  C.  dkSt.  L.B,  Co. 
y.  Alabama,  128  U.  8.  96,  83  L.  ed.  852,  t 
Inters.  Com.  Rep.  238,  it  was  held  that  "a 
state  statute  which  requires  locomotive  en- 
gineers, and  other  persons  employed  by  a  rail- 
road company  in  a  capacitv  which  calls  for  the 
ability  to  distinguish  and  discriminate  between 
color  signals,  to  be  examined  in  this  respect 
from  time  to  time  by  a  tribunal  established  for 
the  purpose,  and  which  exacts  a  fee  from  the 
company  for  the  service  of  examination,  does 
not  deprive  the  company  of  its  property  with- 
out due  process  of  law,  and,  so  far  as  it  affects 
interstate  commerce,  is  within  the  competency 
of  the  Ftate  to  enact,  until  Congress  legislates 
on  the  subject." 

And  in  that  case  the  court  cites  (page  101, 128 
XT.  8..  and  page  854,  32  L.  ed.)  with  approval 
Sherlock  v.  Ailing,  93  U.  S.  99,  104,  23  L.  cdL 
819.  820,  in  which  it  was  held  that  state  legis 
lation  of  that  character,  "relating  to  the  righta. 
duties,  and  liabilities  of  citizens,  and.  only  in- 
directly and  remotely  affecting  the  operations 
of  commerce,  is  of  obligatory  force  upon  citi- 
zens within  ita  territorial  jurisdiction,  whether 
on  land  or  water,  or  engaged  in  commerce, 
foreign  or  interstate,  or  in  any  other  pursuit.'* 

In  Kimmish  v.  BaU,  129  U.  8.  217.  32  L.  ed. 
695,  2  Inters.  Com.  Rep.  407,  the  court  held 
that  a  statute  of  the  state  of  Iowa  which  pro- 
vided that  any  person  having  m  his  possession 
* 'Texas  cattle,"  under  certain  circumstancea. 
should  be  liable  for  damages  which  might  ac- 
crue from  allowing  them  to  run  at  l&rge  and 
therebv  spread  the  disease  known  as  'nTexaa 
fever,"  was  not  in  conflict  with  the  commerce 
clause  of  the  Constitution  of  the  United  8tate8. 
although  the  necessarv  effect  would  be  to  in- 
terfere with  the  introduction  into  that  state  of 
the  class  of  cattle  to  which  the  statute  applied 

And  the  court  in  referring  to  the  case  of 
Hannibal  d  St.  J.  B.  Co,  y.  Btisen,  05  U.  8. 
465.  24  L.  ed.  527,  in  which  the  statute  of 
Missouri,  in  a  somewhat  similar  though  a  much 
broader  statute,  was  held  to  be  in  violation  of 
the  interstate  commerce  clause  of  the  Conati- 
tution,  said  that,  while  that  was  true,  yet  that 
the  court  in  that  case  said:  "At  the  same  time 
the  court  admitted  unhestitatingly  that  a 
state  may  pass  laws  to  prevent  animals  Buffering 
from  contagious  or  infectious  diseases  from 
entering  within  it." 

In  Wilkerson  r.Bahrer  {"Re  ifciAirr").  140 
U.  8.  545,  554.  35  L.  ed.  572, 574.  Chief  Justice 
Fuller  said,  in  delivering  the  opinion  of  the 
court,  that  "the  power  of  the  state  to  im- 
pose restraints  and  burdens  upon  persons  and 
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property  Id  oonserTation  aod  promotion  of  the 
public  health,  eood  order,  aDd  prosperity  is  a 
power  origiDaliy  and  always  beloDgiog  to  the 
states,  not  surrendered  by  them  to  the  general 
goyerament,  nor  directly  restrained  by  the 
Constitution  of  the  United  States,  and  essen- 
tially exclusive. 

**And  this  court  has  uniformly  recognised 
stste  legislation,  legitimately  for  police  pur- 
looses,  as  not,  in  the  sense  of  the  Conslitulion, 
'lecessarfly  infringing  upon  any  rh^ht  which 
iias  been  confided  expressly  or  oy  unplication 
to  the  national  government.'' 

In  PtunOey  ▼.  Mas8aehu8etU,  lOB  U.  8.  461, 
471,  89  L.  ed.  d38,  226,  after  discussing  former 
decisions  of  the  court,  Mr.  Justice  Harlan, 
speaking  for  the  court,  said:  "While  in  each 
of  those  cases  it  was  held  the  reserved  police 
powers  of  the  states  could  not  control  the  pro- 
hibitions of  the  Federal  Constitution,  nor  the 
powers  of  the  government  (JV^ntf  Orleans  Oaslight 
Co,  V.  Ixmisiana  L.  db  H.  P,  d  Mfff.  Co.  115 
U.  8.  650,  29  L.  ed.  516),  it  was  distinctly  stated 
that  the  grant  to  Congress  of  authority  to  reg- 
ulate foreign  and  interstate  commerce  did  not 
iovolve  a  surrender  by  the  states  of  their  police 
powers.     •    .     . 

"In  none  of  the  above  cases  is  there  tc  be 
found  a  suggestion  or  intimation  that  the 
Constitution  of  the  United  States  took  from 
the  states  the  power  of  preventing  deception 
and  fraud  in  the  sale,  within  their  respective 
limits,  of  articles,  in  whatever  state  manu- 
factured, or  that  that  instrument  secured  to 
sDTone  the  privilege  of  committing  a  wrong 
against  society.** 

Id  United UtatMV.B.  0,  Knight  Co.  156 U.  8. 
1,  11.  89  L.  ed.  825,  828,  Chief  Justice  Fuller 
said:  "It  cannot  be  denied  that  the  power  of  a 
state  to  protect  the  lives,  health,  and  property 
of  its  citizens,  and  to  preserve  good  order  and 
the  public  morals,  'the  power  to  govern  man 
and  things  within  the  limits  of  its  dominion,' 
is  a  power  originally  and  always  belonging  to 
the  states,  not  surrendered  by  them  to  tbe  gen- 
eral government,  nor  directly  restrained  by  the 
Constitution  of  the  United  States,  and  essen- 
tially exclusive.**  Again,  at  page  18, 156  U. 
S.,  and  page  829, 89  L.  ed.  in  the  same  opinion, 
be  says:  *  'It  is  vital  that  the  independence,  of 
the  commercial  power  and  of  the  police  power, 
and  the  delimitation  between  them,  however 
sometimes  perplexing,  should  always  be  recog- 
Dized  and  observed,  for  while  the  one  furnishes 
(he  strongest  bond  of  union,  tbe  other  is  essential 
to  tbe  preservation  of  tbe  autonomy  of  the  states 
as  required  by  our  dual  form  of  government." 

I  think  from  the  decisions  of  the  Supreme 
Court  of  the  United  States  in  the  cases  referred 
to  above,  and  others  not  cited,  this  conclusion 
may  be  drawn:  that  the  state  may,  in  order  to 
secure  and  protect  the  lives  or  health  of  its  citi- 
zens, or  to  preserve  good  order  and  the  public 
morals,  legislate  for  such  purposes,  in  good 
faith,  and  without  discrimination  against  in- 
terstate or  foreign  commerce,  without  violating 
the  commerce  clause  of  the  Constitution  of  the 
United  States,  although  such  legislation  may 
sometimes  touch,in  its  exercise, tbe  line  separat- 
iofT  the  respective  domains  of  national  and 
state  authority,  and  to  some  extent  affect  for- 
eifD  and  interstate  commerce. 

Was  the  statute  which  we  are*  considering 
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passed,  in  good  faith,  for  the  purpoae  of  pro- 
tecting tbe  health  and  of  preserving  the  morala 
of  tbe  people  of  the  state? 

The  experience  of  mankind  has  shown  the 
wisdom  and  necessity  of  having,  at  stated  io- 
tervals,  a  day  of  rest  for  man  and  beast  from 
their  customary  labors.  It  is  necessarv  both 
for  the  physical  and  moral  nature  of  man. 
The  government  of  the  United  States,  as  well 
as  the  government  of  the  states  of  the  Union, 
recognise  this  requirement  for  rest  in  man's 
nature,  and  provide  for  it  in  their  respective 
JuriadictioDs. 

In  Bf  parte  Nmtman,  reported  in  9  Cal.,  at 
Mga  619,  Judge  Field,  now  of  the  Supreme 
Court  of  tbe  United  States,  in  bis  dissentinc 
opinion,  which  afterwards  became  the  law  oi 
that  sUte  {BxparU  Andrew,  18  Cal.  678),  dis- 
cussing the  necessity  and  propriety  of  such  a 
law  with^much  force  and  learning,  says,  among 
other  things,  that  the  legislature,  in  the  enact- 
ment of  such  a  statute,  "has  given  tbe  sanction 
of  law  to  a  rule  of  conduct  which  the  entire 
civilized  world  recognizes  as  essential  to  the 
physical  and  moral  well-being  of  society.  Upon 
no  subject  is  there  such  a  concurrence  of  opin- 
ion among  philosophers,  moralists,  and  states- 
men of  all  nations,  as  of  tbe  necessity  of  peri- 
odical cessations  from  labor.  One  day  in  seven 
is  tbe  rule  founded  in  experience, and  sustained 
by  science.  Tbere  is  no  nation  possessing  any 
degree  of  civilization  where  the  rule  is  not  ob- 
served, eitber  from  the  sanctions  of  the  law, 
or  the  sanctions  of  religion.  This  fact  has  not 
escaped  the  observation  of  men  of  science,  and 
distioguisbed  philosophers  have  not  hesitated 
to  pronounce  the  rule  founded  upon  the  law  of 
our  race.  ...  Its  sim  is  to  prevent  the 
physical  and  moral  debility  which  springs  from 
uninterrupted  labor,  and  in  this  anpect  it  is  a 
beneflcient  and  merciful  law.  It  gives  one  day 
to  the  poor  and  dependent  from  the  enjoyment 
of  which  no  capital  or  power  is  permitted  to 
deprive  them.  It  is  theirs  for  repose,  for  so- 
cial intercourse,  for  moral  culture*  and,  if  they 
choose,  for  divine  worship." 

Judge  Thurman,  in  Bloom  v.  Biehards,  2 
Ohio  St.,  at  page  891,  says  that  "wisdom 
requires  that  men  should  refrain  from  labor  at 
least  one  dav  in  seven,  and  tbe  advantages  of 
having  the  day  of  rest  fixed,  and  so  fixed  as  to 
happen  at  regularly  recurriiig  intervals,  are 
too  obvious  to  be  overlooked. 

Tbe  Supreme  Court  of  the  United  States  said 
in  Soon  Uing  v.  Crowley,  118  U.  8.  708,  710, 28 
L.  ed.  1145,  1147,  that  '*laws  setting  aside  Sun- 
day as  a  day  of  rest  are  upheld,  not  from  any 
right  of  the  government  to  legislate  for  the 
promotion  of  religious  observances,  but  from 
its  right  to  protect  all  persons  from  the  physi- 
cal and  moral  debasement  which  comes  from 
uninterrupted  labor.  Such  laws  have  always 
been  deemed  beneficient  and  merciful  laws, 
especially  to  the  poor  and  dependent  to  the 
laborers  in  our  factories  and  workshops  and  in 
the  heated  rooms  of  our  cities:  and  their  valid- 
ity  has  been  sustained  by  tbe  highest  courts  of 
the  states." 

"There  can  no  lonirer  be  any  question,"  says 
Mr.  Cooley,  "if  any  there  ever  was,  that  such 
[Sunday]  laws  may  be  supported  as  regulations 
of  police."    Cooley,  Const.  Lim.  6th  ed.  725 
note  8,  and  cases  cited. 
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It  caoDot  be  doubted  that  such  laws  are 
police  regulations  of  the  greatest  utility  for 
the  physical  and  moral  wefi-being  of  society. 
Neither  is  there  any  question  that  the  statute 
under  discussion  was  enacted  in  good  faith  for 
the  preservation  and  protection  of  the  health 
and  morals  of  the  people  of  this  state,  and 
without  any  discrimination  whateyer  against 
interstate  or  foreign  commerce,  and  that  its 
only  effect  upon  such  commerce  would  be  to 
delay  it  a  few  hours  in  its  Journey  from  the 
point  of  shipment  to  its  destination.  The  stat- 
ute provides  for  the  uninterrupted  shipment  of 
articles  of  commerce  of  such  a  perishable  char- 
acter that  one  day's  delay  in  their  shipment 
would  impair  iheir  value.  There  is  nothing  in 
the  character  of  coal,  and  other  articles  of  com- 
merce which  are  not  injured  b}  short  delays, 
or  in  fact  of  any  article  of  commerce,  that  re- 
quires that  the  laws  of  the  state  enacted  and 
necessary  for  the  preservation  and  promotion 
of  the  health  and  morals  of  its  people  should 
be  struck  down  in  order  that  they  may  have  a 
more  rapid  shipment 


I  am  of  opinion  that  the  statute  which  the 
plaintiff  company  was  indicted  for  violating 
IS  not  in  coiiflict  with  the  commerce  clause  of 
the  Constitution  of  the  United  States,  and  thai 
the  jvdgmeni  €f  the  Circuit  Court  ttae  right, 
and  ihautd  be  affirmed.  And  the  case  between 
the  same  parties,  hereinbefore  referred  to,  and 
reported  in  88  Ya.  and  18  L.  R.  A.,  in  which  a 
different  conclusion  was  reached,  was  not  cor- 
rectly decided,  and  should  be  overruled. 

EEarrlson*  J.,  who  sat  in  the  argument  of 
this  case,  but  was  absent  when  the  opinion  was 
delivered,  expressed  his  concurrence  by  letter. 

Since  this  opinion  was  written  the  Supreme 
Court  of  the  United  States  has  decided  that  a 
statute  of  the  state  of  Georgia,  similar  to  the 
one  under  consideration,  was  not  in  conflict 
with  the  commerce  clause  of  the  Constitution 
of  the  United  States,  but  was  a  valid  exercise 
of  the  police  power  of  the  state.  Hennington 
V.  Georgia  (decided  Maj  1^  188<0  168  U.  8. 
299,  41 L.  ed.  1«6. 
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Rachel  B.  GREENE,  Afpt.. 
Charles  GREENE. 
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.Neti.. 


•1.  AMmotkj  majr  be  defined  to  he  snoh 
sum  as  is  ordered  1^  the  court  to  be  paid  to  the 

^HeadDotes  bj  HABBHOir,  J. 


wife  hy  the  husband  for  ber  support  during  Ifea 
tbne  she  lives  separate  from  him,  or  to  be  paid 
by  her  late  piasband  for  her  maiotenaooe  after 
divorce  from  the  marriage  tie.  This  latter  Is  a 
Great  too  of  modem  law,  and  Is  what  It  knowo  as 
^'permanent  alimony.** 

8.  A  hnalMUid  cannot,  in  this  state,  whether 
he  or  the  wife  be  rranteid  the  divorce,  reoover 
alimony,  to  be  paid  oat  of  the  divorced  wlfe*» 
separate  estate. 


KOTB.— ^Soioanee  Co  ItuaMiiA  from  property  held  by 
the  wife  in  divoru  coses. 

L  Permanent  aOowaneem 
XL  StatuUe, 

m.  Mimony vendenuhte, 
IV.  Englitheaaee. 

L  Permanent  dUovxmee, 

Where  the  title  to  property  derived  through 
the  husband  has  been  plaoed  in  the  wife^  name, 
courts  in  granting  a  divorce  have  aUowed  the  hus- 
band*s  claim  to  a  part  of  the  same,  and  this  on  the 
ground  of  equity,  and  some  on  the  oonstruotlon 
of  statutes  authoridog  such  relief;  and  some  have 
denied  such  relief  where  the  equity  was  not  es- 
tablished. The  oonduot  of  the  parties  in  the  pro- 
curement of  the  title  and  treatment  of  each  other, 
•s  well  as  statutes  which  are  mandatory  or  per- 
mlnive,  enters  largely  into  the  propriety  of  such 
a  decree. 

The  claim  of  the  husband  against  property  held 
in  the  name  of  his  wife  should  properly  be  called 
an  equity,  though  it  has  been  denominated  by  some 
courtB  a  division  of  property,  and  by  some  alimony 
or  a  divorce  of  property.  Alimony,  techoioally  so 
called,  as  a  support  In  favor  of  a  husband  out  of 
the  wif e*8  property  without  regard  to  its  source,  is 
geoeraUy  denied;  but  the  tendency  seems  to  be  to 
place  the  husband  and  wife  on  ao  equality  on  this 
iuestion,  as  the  rights  and  powers  of  a  wife  expand, 
and  the  respective  rights  and  powers  of  the  hus- 
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band  contract;  and  alimony  has  been  given  to  the 
husband  in  some  cases.  See  aUmony  pendente  Hte* 
infra,  Ul. 

Most  of  the  cases  in  this  note,  like  the  case  of 
OBBunB  V.  GBBmra,  are  attempts  by  the  husband  fa 
obtain  property  held  in  the  name  of  the  wife  on 
the  granting  of  the  divorce. 

The  case  of  Gsmnia  v.  GBBma  holds  that  Neb. 
Oomp.  Stat  160S,  chap.  Sft,  f  10,  providing  that  a  petk- 
tion  or  bill  for  divoroe,  aUmony,  and  maintenanoe 
may  be  exhibited  by  a  wife  In  her  own  name  as 
well  as  by  the  husband,  does  not  authorize  a  decree 
for  alimony  and  maintenanoe  in  favor  of  a  husband 
in  an  action  of  divorce,  but  was  mteaded  to  allow 
the  wife  to  sue  in  her  own  name  Instead  of  by  *iiext 
fnend." 

The  husband  claimed  alimony,  but  the  court 
held  that  there  was  no  authority  under  the  statute 
for  any  allowance  of  alimony.  This  was  a  dleUun,  aa 
it  was  not  allowed  in  the  decree  and  the  appeal  by 
the  wife  was  on  soother  queption. 

The  lower  court  allowed  his  claim  for  property 
the  title  of  which  was  in  his  wife,  and  this  was  af- 
firmed because  the  record  did  not  contain  all  of  ttie 
evidence. 

A  decree  of  divorce  for  fault  of  the  wife  gave  to 
the  husband  land  held  in  her  name  but  tbe  title  to- 
whlch  was  ''derived  through  him.**  under  Wla. 
Bev.  Stat  1 2364,  providing  for  a  division  of  th» 
husband's  property,  and  so  much  of  the  estate  of 
the  wife  as  shall  have  been  derived  from  the  hue- 


IBML 


Obbbnb  y.  Urebnb. 


Ill 


&  flactiou  10,  chap.  S6,  Comp.  State* 

wMcdi  reads  as  foUows:  **A  petition  or  bill  of 
dfToree,  slimony,  and  mafoteoanoe  may  be  eX' 
liiblted  by  a  wife  in  her  own  name,  as  well  as  a 
husband;  and  in  all  cases  the  respondent  may 
answer  such  petition  or  blU  without  oath;  and  In 
all  cases  of  divorce,  alimony,  and  malntenanoe, 
when  personal  service  oaanot  be  had,  service  by 
pabUoatlon  may  be  made  as  is  provided  by  law  in 
other  dTll  cases  under  the  Oode  of  Civil  Pro- 
oedure,**— Held,  to  confer  upon  the  wife  the  right 
to  commence  an  action  of  divorce  in  her  own 
name,  and  without  the  interrention  in  the  suit  of 
a  **nezt  friend,**  as  was  formerly  required,  snd 
not  to  authorise  the  ffranting  of  alimony  or  main* 
teoanoe  to  the  husband,  to  be  paid  from  the  estate 
of  the  former  wife. 


U  When  it  appears  fi?om  atatements  la 
tlie  bill  of  exceptions  that  it  does  not  con- 
tain all  the  evidence  introduced  at  the  trial  of 
tbe  case,  such  must  be  taken  to  be  the  fact,  In 
the  absence  of  any  other  or  further  proof  on  the 
eubject  than  the  oertlflcate  to  the  blU  to  the  effect 
that  it  contains  all  the  evidence. 


5.  Where  a  bill  of  exceptions  does  not 
eon  tain  all  the  evidence  adduced  at  the 
trial,  the  evidence  will  not  be  examined  by  this 
court  to  ascertain  whether  it  was  sufficleot  to 
support  the  finding  and  decree  of  the  trial  court. 

6.  The  record  presented  to  this  court 

did  not  disclose  that  any  objections  were  made  in 
the  district  court  to  its  trial  and  adjudication 
in  this,  an  action  for  divorce,  of  the  alleged  rights 
of  a  husband  in  real  estate,  the  title  to  which 
rested  in  the  wife.  Held,  that  the  questions  wiU 
not  be  considered  in  this  court. 

(Novembers,  1801) 

APPEAL  by  defendant  from  a  decree  of 
the  District  Court  for  York  County  grant- 
ing^ plaintiff  a  portion  of  the  property  standing 
in  his  wife's  name  in  an  action  by  him  for 
divorce.  Affirmed, 
The  facts  are  stated  in  the  opinion. 
MeMTi.  Harwoodt  Ames*  A  Pettis  and 
Sedgwick  A  Power  for  appellant. 


band,  and  •  2872  proyldlng  that  no  Judgment  of 
divorce  shall  affect  the  right  of  the  wife  in  her 
sepcuate  iiroperty,  **ezcept  as  proTlded  in  this 
efaaptsr.**  It  was  said  that  the  wife*s  separate 
property  cannot  be  touched  unless  the  property  In 
her  luime  can  be  properly  said  to  have  been  derived 
f!roai  her  husband.   Gallagher  ▼.  Gallagher,  80  Wis* 


a  deoree  of  dlToree  to  favor  of  a  wife  di- 
sced her  to  convey  to  her  husband  land  wliich  she 

icered  with  tlie  proceeds  of  property  which  she 
•old  belonging  to  him,  and  she  was  allowed  to 
tetatn  land  which  he  had  entered  in  her  name  with 
mcKDey  which  she  had  brought  to  him  on  her  mar- 
KiasKe.   Stewartson  v.  Btewartson,  IS  SI.  IM. 

So,  on  a  divorce  for  fault  of  the  husband  he  was 
aeerfUMl  one  half  of  the  real  estate  the  title  of  which 
was  held  by  her.  And  Wash.  Code,  •  8007,  providing 
t€iar  an  equitable  division  of  property  on  a  divorce, 
applies  to  her  separate  property.  Webster  v. 
^rebster,  2  Wash.  417. 

^nd  a  husband  was  decreed  an  equitable  share  in 
tibe  property,  where  he  obtained  a  divorce  on  ao- 
eount  of  the  wifto^s  misconduct,  and  she  had  oIk 
calned  the  title  to  all  his  personal  and  real  eatate, 
nod  drove  him  from  the  premises  an  old  man, 
liouMeless,  homeleSB,  moneyless,  without  property 

id  among  strangers.   Snodgross  v.  8nodgraBi,40 


.And  the  husband,  on  a  divorce  for  the  ftmlt  of 
lite  wife,  was  awarded  the  rents  and  profits  as  well 
ea  the  possessioo  of  certain  property  part  of  the 
^rtfe^  general  estate,  and  the  costs  of  the  esse. 
ICiJUken  ft  V.  (Tenn.)  Code,  •  8829,  provided  that 
-vrliere  a  marriage  was  dissolved  at  the  suit  of  the 
liusband,  and  the  husband  was  the  owner  of  lands, 
liJfl  toterest  to  the  land  should  not  be  taken  away 
Ivy  the  dissolution,  but  should  remain  as  though 
tlie  marriage  had  continued.  This  statute  did  not 
oreate  a  technical  separate  estate  in  the  wife,  and 
did  not  prevent  the  deoree  that  was  made  in  this 
ease.    Brasfleld  v.  Brasfield  (Tenn.)  86  8.  W.  884. 

80,  on  a  divorce  for  the  fttult  of  the  husband,  he 
'«rse  awarded  one  fifth  of  the  income  of  slaves  dur- 
ing Ills  life,  and  a  share  in  the  land,  which  slaves 
and  laad  had  been  conveyed  to  a  trustee  for  the 
'Wife  by  the  husband  subsequent  to  the  marriage. 
Although  Tez.  Btat^  Hart's  I>ig.  art.  818,  authoriz- 
ing a  division  of  property  on  a  divorce,  provided 
that  nothing  shall  be  construed  to  compel  either 
party  to  devest  him  or  her  self  of  the  title  to  real 
estate  or  slaves.  The  cotirt  said  this  case  is  an  ez- 
oepiion  to  the  general  rule.  The  wife  derived  her 
property  from  her  husband*   By  law  he  was  en- 
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titled  to  the  management  of  the  sepsrate  property 
of  the  wife,  and  to  the  support  out  of  its  proceeds. 
The  husband  in  this  case  had  stripped  himself  of 
everything,  and  this  decree  does  not  Infringe  the 
title  to  the  slaves.    Fitts  v.  Fltts,  14  T^z.  44& 

In  Meidrum  v.  Meldrum,  15  Oolo.  478, 11 L.  B.  A. 
86i,  where  the  wife  had  by  protestations  of  love  and 
affection  obtained  a  large  amount  of  property  by 
gift  from  her  husband,  through  firand  and  deceit* 
and  thereafter  procured  a  divorce  from  him,  in  a 
subsequent  suit  by  him  to  set  aside  the  deed  the 
conveyance  was  set  aside  and  be  was  not  precluded 
by  the  divorce  proceedings  In  the  county  court, 
the  court  saying,  thereto  no  question  of  alimony 
here,  the  wife  alone  can  maintain  such  an  action, 
and  the  husband  was  not  required  to  setup  In  ha 
cross-complaint  in  divorce  this  cause  of  aotioiL 

In  Oliver  v.  Oliver,  5  Ala,  re,  where  a  husband 
asked  on  appeal  for  an  allowance  out  of  the  estate 
of  tlie  wife  for  having  paid  off  her  debts  before 
marriage  to  him,  and  a  divorce  was  granted  to  her 
for  this  fault,  it  was  held  he  could  not  have  such  af- 
firmative relief  without  a  cron  bill;  but  it  was  said 
that  a  court  of  chancery  could  properly  refuse  re- 
lief unless  the  complainant  should  do  equity.  In 
this  case  after  the  dl  voroe  she  released  all  her  ioter- 
est  in  a  fund  settled  by  the  husband  on  her  as  sepa- 
rate eatate,  and  the  deoree  of  the  chancellor  was 
then  afllrmed. 

And  on  a  divorce  a  vinculo  matrlmoniU  there- 
after, **by  the  agreement  of  the  parties,*'  it  was 
further  decreed  that  0.  should  have  the  custody  of 
the  three  elder  children,  and  that  for  the  support 
and  education  of  the  children  0.  should  receive  one 
third  of  the  rents  and  profits  to  which  Mrs.  C.  wss 
entitled.  Cheever  v.  Wilson,  78  U.  &  106, 10  L.  ed. 
804. 

In  Wetmore  v.  Wetmore,  5  Or.  480,  it  was  said 
that  Or.  avll  €k)de,  •  488,  provides  that  whenever  a 
marriage  sliaU  be  declared  void  or  dissohed,  the 
party  at  whose  prayer  such  decree  sbsU  be  made, 
shall  in  all  cases  be  entitled  to  the  undivided  one- 
third  part  in  his  or  her  individual  right  in  fee  of 
the  whole  of  the  real  estate  owned  by  the  other  at 
the  time  of  such  decree,  in  addition  to  the  further 
decree  for  maintenance  provided  for  in  I  487. 

In  Small  v.  Small,  42  Iowa,  111,  it  was  said  that 
under  Iowa  Code,  12228,  the  court  may  order  either 
party  to  pay  the  clerk  a  sum  of  money  for  the  sep- 
arate support  and  maintenance  of  the  adverse 
pcurty  and  the  children,  and  to  enable  such  party 
to  prosecute  or  defend  the  action. 

But  where  a  husband  asked  for  a  decree  of  land 
as  alimony,  it  was  held  that  an  action  for  alimony 


119 


KbBRABKA  SUFBKiai  COITRT 


Not.. 


Muan,  George  B.  Franee  and  V«  V. 
Hjtrlaiif  for  appellee: 

The  court  has  Jurisdiction  to  decree  and 
make  a  finding  upon  the  dissolution  of  the 
marriage  contract  adjusting  the  property  rights 
and  protecting  the  husband's  equitable  interests 
In  the  real  property  and  his  curtesy  in  the 
homestead. 

Cochran  ▼.  Ooehran,  42  Neb.  612. 

It  is  not  unusual  for  the  courts  to  grant  all- 
looDv  to  the  wife  when  the  husband  is  granted 
the  dlTorce. 

Brandon  ▼.  Brandon,  14  Kan.  842;  Graves 
T.  Orates,  108  Mass.  814. 

If  the  husband  is  entitled  to  alimony  the  fact 
that  the  divorce  is  granted  to  the  wife  would 
not  govern  the  court's  action  in  adjusting  the 
•ame. 

A  petition  or  bill  of  divorce,  alimony,  and 
maiDtenance  may  be  exhibited  by  the  wife 
in  her  own  name  as  well  as  the  husband. 


Neb.  Comp.  Stat  1885.  §  2865. 

The  foregoiuff  statute  is  sufficient  authority 
for  sustaining  the  action  of  the  court  without 
anyother  precedent. 

Where  lands  are  held  by  the  wife,  who  ap- 
plies for  a  divorce,  the  court  mav,  upon  de- 
creeing alimony,  direct  that  sucn  lands  be 
divided  between  the  parties,  and  that  they 
execute  to  each  other  conveyances  to  perfect 
such  decree. 

Stewartson  v.  Stewartson,  15  Bl.  14A;Wheeler 
V.  Wheeler,  18  111.  89;  2  Bishop,  Mar.  A  Div. 
S  469;  dmaU  v.  SmaU,  28  Neb.  848;  Brandon 
V.  Brandon,  supra;  OdU  v.  Cole,  28  Iowa,  488; 
amithY,  Smith,  19  Neb.  715;  Shqfer  v.  Shqfer, 
10  Neb.  472;  OaXlagher  v.  Gallagher,  89  Wis. 
461;  Johnston  v.  Johnston,  54  fan.  726;  Lov- 
eren  v.  Loteren,  106  Cal.  509;  Alexander  v. 
Alexander,  140  Ind.  ^dOiFerry  v.  Ferry,  9 
Wash.  289;  Van  Brunt  v.  Van  Brunt,  53  Kan. 
880;  Bnodgrass  v.  Bnodgrass,  40  Kan.  494. 


cannot  be  maintained  by  the  husband  against  the 
wife.   Somen  v.  Somers,  80  Kan.  18ES. 

And  a  husband  on  a  divorce  for  cruel  treatment 
by  him,  was  refused  all  daim  affslnst  land 
boutrht  by  him  and  conveyed  to  bis  wife  to  prevent 
confiscation  by  the  government  during  the  last 
rebellion.    Goodrich  v.  Goodrich,  44  Ala.  070. 

8o,  on  a  divorce  for  the  fault  of  the  husband, 
property  conveyed  to  the  wife  by  the  husband 
dunnflr  marriage  (to  defraud  bis  creditors,  where 
he  claimed  that  she  held  It  on  trust  and  that  the 
conveyance  was  to  be  void  on  a  divorce,  was  de- 
creed to  the  wife  as  her  separate  property,  and  a 
decree  giving  the  same  to  her  husband  was  re- 
versed.   Stafford  V.  Staiford,  41  Tex.  IIL 

So,  a  husband  was  refused  a  revocation  of  a  set- 
tlement of  property  made  by  him  upon  his  wife, 
where  a  divorce  was  decreed  to  her  on  account  of 
his  misconduct,  although  Ind.  Rev.  Stat.  1881, 
•  1045,  provided  that  in  considering  **alimony**  for 
the  wife  a  settlement  made  by  the  husband  might 
be  considered  to  determine  what  would  be  a  fiilr 
award;  but  In  this  case  the  wife  abandoned  all 
claim  to  alimony.  In  this  case  the  huaband  claimed 
that  his  wife  had  artfully  secured  possession  of  his 
propertyby  protestations  of  reconciliation,  and 
then  abandoned  him  and  sued  for  a  divorce.  This 
decree  was  on  the  ground  that  a  husband  should 
not  be  awarded  a  premium  for  his  misconducts 
StultB  V.  Stulta,  107  Ind.  40a 

A  husband  on  a  divorce  was  refused  a  deoree  for 
a  convesrance  of  property  held  by  the  wife,  where 
the  in  vestment  was  made  with  her  money,  although 
the  common  law  in  force  vested  such  money  in 
the  husband.  Hie  m vestment  in  her  name  was  re- 
garded as  a  settlement  upon  her,  and  he  was  guilty 
of  cruel  treatment  which  was  the  ground  of  the  di- 
vorce. Jackson  v.  Jackson,  91  U.  8.  US,  28  L.  ed. 
258,  Reversing  Jacksou  V.  Jackson,  IMacArth.  84, 
where  the  husband  was  allowed  a  division  of 
property  held  as  separate  estate  by  the  wife,  pro- 
cured by  Joint  earnings,  and  where  the  divorce  was 
granted  on  original  bill  by  the  wife,  and  cross  btll 
for  divorce  was  refused,  but  the  cross  bill  prayed 
for  the  restoration  of  title.  Although  alimony  was 
not  asked,  it  was  germane  to  the  subject-matter  of 
the  petition  and  presented  by  the  cross  bill,  aud 
D.  C.  Stat,  regulating  divorces,  •  9,  provided  that 
the  court  allowing  a  divorce  may  awnrd  alimony 
to  the  wife,  and  dower  and  reasonable  property. 
When  the  statute  directed  an  allowance  of  prop- 
erty to  the  wife  the  power  was  given  to  divorce 
the  property  as  well  as  the  parties. 

A  husband  was  refused  a  claim  against  property 
settled  on  his  wife  bought  with  joint  means,  where 
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a  divorce  was  granted  the  wife  for  his  faolt.  The 
District  of  Oolumbia  statute  relating  to  mar- 
ried woman's  estate  was  changed  and  now  takes 
away  the  power  claimed  in  Jackson  v.  Jackson, 
supra.  A  husband  cannot  rescind  a  settlement  and 
take  back  property  by  procuring  a  divorce  for  his 
fault.    Hinds  v.  Hlndbi,  7  USckey,  8Bu 

And  a  husband  was  refused  a  deoree  setting 
aside  a  deed  of  trust  to  his  wife  which  was  con- 
firmed by  a  decree  of  court  on  a  divorce  from  bed 
and  board,  where  there  was  a  subsequent  decree  of 
divorce  a  vinoulo  mataimonii  and  the  husband 
brought  suit  to  set  aside  the  first  decree  and  to  have 
the  property  restored.  2  Stant.  (Ky.)  Rev.  Stat.  21, 
providing  that  all  property  remaining  in  kind  ob- 
tained by  one  party  through  the  other  during  mar- 
riage by  reason  thereof,  shall  be  restored  on  grant- 
ing a  divorce,  did  not  apply  becanse  the  property 
came  to  her  on  account  of  the  separation  and  be- 
cause she  could  not  live  with  him  and  It  was  In 
place  of  alimony.   Flood  v.  Flood,  6  Bush,  169. 

And  a  husband  was  refused  the  reetoradon  of 
title  of  laud,  conveyed  in  trust  for  the  sole  and  • 
separate  use  of  his  wife  after  they  were  married, 
where  a  divorce  a  vincvio  mofrimewK  was  granted 
to  him.  Ky.  Bav.  Stat.  chap.  47,  art.  8,  •  a.  provid- 
ing that  upon  final  deoree  of  divorce  from  the  bond 
of  matrimony,  the  party  shall  be  restored  to  such 
property,  not  disposed  of,  obtained  from  or  through 
the  other  before  or  during  marriage,  *in  ooosidera- 
tlon  or  by  reason  thereof,**  did  not  authorlae  the 
restoration  of  this  property.  The  mere  existence 
of  the  marital  relation  did  not  oonstltute  the  con- 
sideration for  the  conveyance  in  the  sense  In  which 
that  term  was  used  In  the  sutute.  Phillips  v.  Phil- 
lips, 9  Bush,  188. 

Where  a  trustee  holding  land  for  the  Inisband 
after  conviction  and  sentence  of  the  husband  to 
the  penitentiary,  conveyed  the  land  to  a  third 
party,  whoreconveyed  a  part  to  the  wife  for  her 
support  and  that  of  a  child,  and  she  obtained  a  de- 
cree of  divorce  which  directed  that  she  should 
enjoy  for  her  support  the  land  conveyed  to  her,  the 
husband  oould  not  set  aside  this  oonveyanoe  and 
this  decree,  after  he  was  pardoned,  as  the  decree 
only  gave  her  what  the  statute  gave  her,  and  the 
breach  of  trust  of  the  trustee  in  conveying  lands 
to  her  could  not  be  tried  in  a  motion  to  set  aside 
the  divorce  decree.  Johnson  v.  Johnson,  Walk. 
Ch.  (Mich.)  309. 

In  a  suit  by  the  wife  for  divoroe  ftom  bed  and 
board,  where  the  husband  on  croes  petition  asked 
to  be  restored  to  real  estate  which  he  had  given  to 
her  in  consideration  that  sheshould  deport  herself 
as  an  affectionate  and  dutiful  wife,  and  which  ah« 
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Harrifloiif  J.,  dellTered  tbe  opinion  of  the 
eoort: 

This  action  was  instUuted  in  the  distiict 
court  of  York  county  by  the  appellee  against 
ihe  appellant;  tbe  objects  aouebt  being  to  ob- 
tain a  divorce  from  her,  and  other  relief  In 
regard  to  certain  property  rights.  Appellant's 
desertion  of  bim  was  afleged  by  appellee  as 
the  grround  for  the  ckim  of  divorce.  It  was 
pleided  in  tbe  petition  that  tbe  parties  were 
married  at  Johnson  burg,  New  Jersey,  Oc- 
tober 18,  1869,  and  that  on  or  about  No- 
Tcmber  1, 1888,  the  appellant  deserted  appel- 
lee, and  for  more  than  two  years  had  been 
wilfully  absent  from  him,  without  Just  cause 
or  reason.  The  petition  also  contained  a 
somewhat  extended  account  of  the  beginning 
aod  course  of  their  married  life,  and  more  par- 
ticularly tbe  business  and  financial  transac- 
tions engaged  in  by  the  appellee,  and  reyerses 
therein,  and  the  consequent  changes  in  loca- 


tion, etc.  And  it  is  of  the  statements  that  ap- 
pellee purchased  a  certain  tract  of  40  acres  of 
land  in  York  county,  and  near  York,  and  also 
a  lot  in  York,  upon  which  he  claims  to  haye 
erected  a  store  building;  that  this  property  be- 
longed to  appellee,  but  had  been  placed  in  the 
name  of  Robert  Blair,  contrary  to  the  wishes, 
and  against  or  in  fraud  of  the  rights,  of  ap- 
pellee; that  Robert  Blair,  deceased  at  the  time 
of  this  action,  made  a  will  in  which  he  devised 
tbe  aforementioned  land  and  lot  to  bis  three 
daughters, — tbe  undivided  one-half  interest 
therein  to  appellant,  and  the  undivided  one- 
half  to  the  other  two.  It  Is  pleaded  in  the 
answer  and  shown  by  the  evidence  that  the 
two  sisters  of  appellant  afterwards  conveyed 
to  her  the  title  which  they  acquired  to  the 
aforesaid  property.  It  was  furtner  set  forth 
in  the  petition  that  there  were  four  children, 
issue  of  the  marriage,  with  the  care,  custody, 
and  education  of  whom,  it  was  alleged,  tbe 


had  failed  to  do,  a  decree  In  oooformity  wiib  the 
petltJon  was  reversed,  as  be  oouJd  not  olaim  that 
tbe  consideration  had  failed,  because  the  promise 
ofthe  wife  was  no  legal  obligation,  and  Ky.  Rev. 
StMi.chapi.  47,  IS. providing  for  the  restoration  of 
property  on  a  decree  from  the  bonds  of  matii- 
iDony.  did  not  apply  to  a  decree  of  divorce  from 
tMd  and  board.  A  decree  whs  made  giving  ber  a 
divorce  from  bed  and  board  and  that  she  sbould 
Iw  protected  In  the  use  of  the  property.  Orr  v. 
Orr.  8  BiMh.  IBS. 

Kentucky  Code,  •  48S.  providing  that  every  judg- 
ment of  divorce  shall  contain  an  order  of  restoration 
of  property,  otytained  by  one  party  from  or  through 
tbe  other,  in  consideration  of  and  durlog  marriage* 
did  not  aathorlae  theenforoementof  anorder  of 
restoration  to  the  husband,  where  the  decree  for 
tbe  restoration  was  made  after  an  order  was  en- 
tered discontinuing  his  claim  to  tbe  property  in 
the  divorce  suit.    Bennett  v.  Bennett,  96  Ky.  6IBw 

Aod  ft  wife  was  allowed  a  recovery  of  her  land 
vbtcb  the  husband  had  sold  after  he  had  obtained 
a  divorce  from  her.  It  was  held  that  his  title  re- 
sulting from  the  marriage  ceased  with  the  legal 
^i^tsolutlon  of  that  union,  tbe  same  as  though  he 
was  deiid.    Hays  v.  Sanderson,  7  Buab.  48Ql 

So,  where  a  wife  obtained  a  divorce  a  men&a  et 
thoro,  and  the  husband  denied  her  rigbtto  recover 
•Dd  enjoy  possession  of  her  land,  except  on  condi- 
tion that  she  retnm,  she  was  entitled  to  recover 
from  him  the  possession  and  use  of  her  land.  Tay- 
lor V.  Taylor,  lU  N.  a  134. 

Massachusetts  Gen.  Stat.  ohap.  lOi,  •  44,  author- 
izing tbe  court  to  grant  a  share  of  the  wife's  estate 
in  the  nature  of  alimony  to  the  huslwnd,  only  ap- 
plies to  a  decree  of  divorce  from  tbe  bond  of  mat- 
rimony absolutely  and  finally  severing  the  mar- 
risfre  tie,  and  does  not  apply  to  a  divorce  iiteC  in  his 
favor.    Gamett  v.  Oamett,  114  Mass.  847. 

In  Highley  v.  Allen,  8  Mo.  App.  fiSl,  it  was  said 
that  the  court  in  its  decree  oould  not  give  to  the 
bustwnd  any  portion  of  the  property  of  tbe  wife. 

In  Abel  v.  Abel,  SS  Iowa,  800,  it  was  held  that 
'*the  answer  of  the  defendant  asln.  In  case  of  a  de- 
cree of  divorce,  that  a  part  of  the  property  be 
irranted  to  him.  The  district  court  correctly  denied 
such  relief.  It  Is  not  a  case  wbere  the  party  in 
fault  is  entitled  to  alimony.**  Tbis  was  because  tbe 
merits  of  the  case  did  not  justify  sucb  a  decree,  as 
tbe  Iowa  Oode  autboriaes  alimony  to  the  husband. 
See  SmaU  v.  Small,  4ai  Iowa,  lU. 

A  decree  of  divorce  giving  the  wife  aO  the  hos- 
band*8  property,  and  '^directlna  ber  to  pay  bis 
debts.**  was  unwarranted.  There  was  no  precedent 
for  such  a  decree.    Boss  y.  Boss,  78  ilL  402. 
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In  Ex  parte  Spencer,  88  Oal.  468,  it  was  said  that  it 
is  true  that  ^^allmony  **  in  its  strict  technical  aense 
proceeds  only  from  husband  to  wile, 

Ttie  following  additional  statutes  give  to  the 
husband  certain  rigbts  m  the  wlfe^  property,  and 
some  of  them  allow  him  alimony  aod  maintenance. 

New  Hampshire  Pub.  Stat.  188L,  cbap.  176.  1 17, 
provides  that  upon  a  decree  of  nullity  or  divorce 
the  court  may  decree  that  the  husband  shall  have 
a  part  of  the  estate  of  the  wife  in  the  nature  of  ali- 
mony, as  justice  may  require. 

Batt.  (N.  0.)  Bev.  chap.  87,  •  8,  provides  that  on  a 
divorce  from  bed  and  l>oard  the  court  may  decree 
to  the  party  on  whose  application  it  was  granted 
alimony  not  to  exceed  one  third  of  the  net  annual 
income  of  the  other  party.  Section  14  provides 
that  on  a  divorce  for  adultery  or  impotency  tbe 
guilty  party  sball  lose  all  right  to  curtesy  or  dower, 
or  to  share  In  the  personal  property  of  tbe  other. 
Section  18  provides  that  a  wife  eloping  with  an 
adulterer  shall  forfeit  all  right  to  property  of  her 
busband  settled  upon  ber  on  the  sole  consideration 
of  marriage,  before  or  after  marriage,  if  the  hus- 
band shall  have  commenced  an  action  for  divorce 
during  his  lifetime. 

Bhode  Island  Pub.  Stat  1888,  cbap.  107, 1 18,  pro- 
vides that  in  a  case  of  divorce  the  court  may  as- 
sign to  the  petitioner  a  separate  mainteoance  of 
the  estate  or  property  of  tbe  busband  or  wife,  as 
may  be  neceraary  or  proper. 

Bbode  Island  Pub^  Stat  1888,  chapb  187,  •  4,  pro- 
vides that  on  a  divorce  for  aflBnity,  consanguinity, 
impotency.  idiocy,  lunacy,  or  crime,  the  wife  shall 
have  restored  to  her  all  her  lands,  tenements,  and 
hereditaments,  and  may  have  restoration  of  her 
personal  property.  Section  6  provides  tbat  on  a 
divorce  for  adultery  by  the  wife,  the  huslwnd  shall 
hold  her  personal  property  forever,  and  ber  real 
estate  not  secured  to  ber  by  law  durina  bis  natural 
life,  if  issue  is  bom  alive  of  her  body  during  mar- 
riage, otberwlae  during  her  natural  life  only,  if  he 
survives  ber. 

Vermont  Oen.  Stat  1870.  chap.  70.  •  88.  provldea 
tbat  on  a  divorce  for  adultery  by  the  wife,  the 
busband  sball  bold  ber  personal  estate  forever,  and 
be  shall  bold  ber  real  estate  so  long  aa  tbey  both 
shall  live,  and  shall  have  tenancy  by  curtesy  tf  he 
survives  ber. 

Tennessee  Code,  1 8329,  provides  that  when  a  mar- 
riage is  dissolved  at  tbe  suit  of  the  busljand.  and 
tbe  defendant  is  tbe  owner  in  ber  own  rlgbt  of 
lands,  bis  rigbts  to  tbe  rents  and  profits  of  tbe  same 
sball  not  be  impaired  by  the  dissolution.   And  be 
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•ppellaot  W88  wholly  unqualified  to  be  trusted; 
that  by  the  will  of  appellant's  father  the  sum 
of  $l&,000wa8  bequeathed  in  such  manner 
that  she  was  entitled  to  receive  the  income 
therefrom,  amounting  to  $6,000  per  annum; 
that  appellant  '*lsthe  owner  of  a  large  amount 
of  property,  as  hereinbefore  alleged,  and  the 
plaintiff  is  possessed  of  but  little  means  and 
nas  but  little  annual  income,  and  he  is  unable 
to  perform  manual  labor,  as  be  is  afflicted 
with  what  is  commonly  known  as  *  hip- joint 
disease,'  and  is  unable  to  support  himself  by 
reason  thereof,  and  the  defendant  absolutely 
refuses  to  convey  that  which  is  justly  due  him, 
or  to  contribute  anything  to  his  support" 
The  prayer  of  the  petition  was  as  follows: 
' '  The  plaintiff  therefore  prays  that  be  may  be 
divorced  from  the  defendant,  and  that  he  may 
be  given  the  custody  of  the  said  minor 
children,  and  that  the  defendant  be  decreed  to 

gay  him  reasonable  alimony,  and  to  convey  to 
im  ead)  and  every  part  of  the  lands  herein, 
before  described,  and  fot  such  other  and 
further  relief  as  equity  may  require."  In  her 
answer  the  appellant  set  forth  the  purchase  of 
the  properties  in  and  near  York  as  bavins  been 
made  with  money  furnished  by  her  father; 
that  they  were  so  purchased  for  ner,  but  that 


the  title  was  taken  in  the  name  of  her  father; 
that  after  his  death  it  was  discovered  that  in 
his  will  she  had  been  given  the  one  half  interest 
in  them,  and  her  two  sisters  one-half  interest; 
that  the  two  sisters  afterwards  conveyed  to  her 
all  title  or  interest  they  had  in  the  properties  in 
York  county.  And  the  answer  continued: 
"  That  prior  to  the  be^nning  of  this  action 
.  .  .  the  said  plaintiff,  by  a  certain  inden- 
ture, duly  executed,  signed,  witnessed,  ac- 
knowledged, and  delivered  with  and  to  one 
Thomas  Kays  as  the  trustee  and  agent  of  this 
defendant,  for  a  good  and  valuable  considera- 
tion,released,  relinquished. and  conveyed  to  and 
for  the  use  of  this  defendant  all  his  claim,  right, 
title,  or  interest,  or  pretended  claim,  riirbt,  title, 
or  interest,  in  or  to  several  tracts  of  land,  and 
every  of  them,  and  thereby,  upon  considera- 
tion as  aforesaid,  expressly  admitted  and  ac- 
knowledged that  this  defendant  was  the  true 
and  only  owner  of  all  the  same,  as  her  own 
separate  estate  and  property,  free  from  all  in- 
terest, title,  or  control  of  said  plaintiff,  whereby 
this  defendant  avers  that  this  plaintiff  is  es- 
topped to  assert  or  maintain  that  he  has,  or  has 
had  since  the  24th  day  of  July,  188^^,  any  right, 
title,  claim,  lien,  or  interest  in  or  to  said  lands, 
or  any  of  them.    All  of  which  matters  were 


shall  also  l>e  entitled  to  her  personal  estate  in  pes- 
eesslon  or  in  aotion.  Seotlon  3331  provides  that  on 
divorce  for  adultery  of  the  wife  she  cannot  alienate 
any  of  her  lands,  and  at  her  death  they  shall  he  dis- 
tributed  as  though  she  had  died  intestate. 

New  York  Bev.  Stat.  a896,  Birdseye)  p.  80B,  •  18, 
■abs.  8,  provides  that  where  an  action  for  divorce 
is  brouffht by  the  wife,  and  the  plaintiff  is  the  owner 
of  any  real  or  personal  property,  or  has  in  her  pos- 
■eeslon  any  personal  property  left  with  her  by  the 
defendant  or  acquired  by  her  own  Industry,  or 
irlven  to  her,  or  if  she  may  become  entitled  to  any 
property  by  the  decease  of  a  relative  intestate,  the 
defendant  shall  not  have  any  interest  therein. 
Section  19,  subs.  2,  provides  that  when  an  action  is 
brought  by  the  hustuind  the  judgment  dissolving 
the  marriage  does  not  affect  the  plaintiff's  Interest 
In  and  to  any  real  or  personal  property  which  the 
defendant  owns  or  possesses  when  the  Judgment  is 
rendered. 

Maine  Kev.  Stat.  1888,  chap.  00,  •  10,  provides  that 
when  a  divorce  is  decreed  to  the  husband  for  adul- 
tery of  the  wife,  he  may  hold  her  personal  estate 
of  which  she  was  seised  during  marriage,  during 
his  life,  if  they  had  children  bom  alive  during  mar- 
riage, otherwise  during  her  life  only  if  he  survives 
hen  but  the  court  may  make  an  allowance  out  of 
her  property  as  is  necessary  for  her  subsistence. 
This  does  not  apply  to  the  wife's  property  held 
under  chap.  81,  which  chapter  provides  for  the 
rights  of  married  women  to  obtain,  acquire,  and 
dispose  of  property  in  their  own  name. 

Sayles's  Tex.  Civ.  Stat.  art.  2864,  provides  that  on  a 
decree  of  divorce  the  court  shall  order  a  division  of 
the  estate  of  the  parties  as  shall  seem  just^  but 
nothing  herein  contained  shall  be  construed  to 
compel  either  party  ^i»  devest  him  or  her  self  of 
the  title  to  real  estate.*'! 

Arisona  Bev.  Stat.  •  2114,  provides  that  the  court 
to  a  decree  of  divorce  from  the  bonds  of  matri- 
mony, shaU  order  a  division  of  the  estate  of  the 
parties  in  such  a  way  as  to  the  court  shall  seem 
Just  and  right,  having  due  regard  to  the  rights  of 
eadi  party  and  their  children,  if  aDy,pro vided,  how- 
ever, that  nothing  herein  contained  shall  be  con- 
strued to  compel  either  party  to  devest  him  or  her- 
■eir  of  the  title  to  separate  property. 

The  following  statutes  provide  for  restoration  of 
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property,  and  also  flz  the  status  of  the  wife's  prop- 
erty, thus  impliedly  denying  that  any  claim  may 
be  made  by  the  hueband  against  the  wife's  estate. 

Starr  A  C  Illinois  Statutes,  chap.  4fK  •  17,  provides 
that  when  a  decree  of  divorce  is  granted,  and  it 
shall  appear  that  either  party  holds  the  title  to 
property  equitably  belonging  to  the  other,  the 
court  may  compel  conveyance  thereof  to  be  made 
to  the  party  entitled  to  the  same. 

Arkansas  Dig.  Rev.  Stat.  1884,  S  2568,  provides  that 
in  every  final  judgment  for  divorce  from  the  bond 
of  matrimony  an  order  Shall  be  made  that  each 
party  be  restored  to  all  property  not  disposed  of  at 
the  commencement  of  the  action,  which  the  other 
party  obtained  from  or  through  the  other  during: 
the  marriage  and  in  consideration  or  reason 
thereof. 

Maine  Rev.  Stat.  1888,  chap.  00, 1  ft,  providea  that 
when  a  divorce  Is  decreed  for  impotenoe,  or  is  de- 
creed to  the  wife  for  the  fault  of  the  husband,  the 
wife's  real  estate  shall  be  restored  to  her,  and  the 
court  may  enter  judgment  for  her  for  so  much  of 
her  personal  property  as  came  to  her  husband  by 
marriage,  as  is  reasonable. 

Maryland  Pub.  Laws,  art.  16,  •  87.  provides  that 
In  all  cases  where  a  divorce  is  decreed*  the  court 
shall  have  full  power  to  award  to  the  wife  auoh 
property  or  estate  as  she  bad  when  married,  or  the 
value  of  the  same,  or  of  such  as  may  have  been 
sold  or  converted  by  the  husband,  having  regard 
to  the  circumstances  of  the  husband. 

Howell's  Mich.  Stat  1882,  i  6240,  provides  that  on 
a  divorce  from  the  bonds  of  matrimony,  except 
that  of  adultery  by  the  wife,  and  when  the  husband 
shall  be  sentenced  to  imprisonment  for  life,  and  on 
a  decree  from  bed  and  board,  the  wife  shall  be  en- 
titled to  the  immediate  possession  of  all  her  real 
estate,  as  If  her  husband  were  dead.  Section  ft887 
provides  that  upon  a  divorce  from  bed  and  board 
the  wife  shall  have  the  same  rights  In  respect  to  her 
real  and  personal  property  as  an  unmarried 
woman. 

Minnesota  Stat.  1894  provides  whenever  a  decree 
is  made  of  a  nullity  of  marriage  or  a  divorce  from 
the  t)ond  of  matrimony,  for  any  cause  except  adul- 
tery by  the  wife,  and  when  the  husband  is  sen- 
tenced to  imprisonment  for  life,  and  upon  every 
divorce  from  bed  and  board,  the  wife  shall  be  ei>- 
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and  are  at  taue  between  these  same  parties  in 
in  actioD  pending  in  the  district  court  of  York 
eounty,  Nebraska,  between  the  same  parties 
as  ill  thia  action,  which  other  action  was  pend- 
\Dg  at  the  time  this  action  was  commenced, 
and  bas  eyer  since  been  snd  is  now  so  pending, 
as  hereinbefore  set  forth."  One  portion  of  the 
aoawer  was  in  the  nature  of  a  cross-petition, 
and  contained,  among  others,  allegations  of  ap- 
pellee'a  cruelty  toward  appellant  and  his  fam- 
fly,  and  his  unfitness  to  haye  the  custody  and 
control  of  (he  children.  Appellant  asked  that 
she  be  granted  a  divorce,  that  she  be  awarded 
the  custody  of  the  children,  and  that  the  title 
to  the  properties  in  controyersy  be  quieted  snd 
confirmed  in  her,  and  some  other  relief,  which 
need  not  be  particularly  noticed.  To  this  an- 
swer and  crosa-petition  the  appdlee  filed  a  de- 
nial of  eadk  and  every  allegation  of  new  mat- 
Vtr  therein  contained.  The  appellant  filed  a 
sqpplemental  answer.  In  wliich  it  was  pleaded 
that  of  the  action  to  which  reference  was  made 
ia  the  former  answer  as  pending  in  the  district 
court  of  York  county  between  the  parties  here- 
to, and  in  regard  to  the  title  of  the  lands  and 
property  herein  involved,  there  had  been  a 
trial,  and  a  judgment  therein  favorable  to  ap- 
pellanty  by  which  she  had  been  awarded  the 


ownership  and  title  of  the  real  estate  drawn 
into  controversy,  and  that  the  cause  of  action 
in  that  case  was  the  same  as  in  the  case  at  bar. 
To  this  supplemental  pleading  the  appellee  re- 
plied, admitting  the  other  action,  and  that  it 
nad  run  its  course  to  judgment,  but  aliened 
that  the  sole  issue  in  that  case  was  whether  a 
contract  upon  which  it  was  predicated  had 
been  made  by  appellant  under  duress.  This 
reply  was  further  a  general  denial  of  the  alle- 
gations of  the  supplemental  answer,  except 
such  as  were  specifically  admitted.  Of  the  is- 
sues joined  there  was  a  trial.  Appellant  was 
granted  a  divorce  and  the  custody  of  the 
children.  There  were  further  findings  and 
decree  as  follows:  **The  court  further  finds 
that  the  plaintiff  has  an  eaui table  interest  in 
the  following  described  real  estate,  which  real 
estate  appears  on  the  records  as  the  property 
of  the  defendant,  to  wit,  has  an  interest  in- 
lot  11,  block  68,  in  the  dty  of  York,  York 
county,  Nebraska,  according  to  the  original 
plat  of  the  town  of  York,  and  that  said  inter- 
est is  of  the  value  of  $1,400.  The  plalntiif  has 
also  an  equitable  interest  in  the  8.  ^¥'.  i  of  the 
8.  B.  i  of  Sec.  81,  T.  11  N,  of  R.  2  W.,  6th 
P.  M.,  in  York  county,  the  title  to  which  also 
appeaiB  of  record  in  the  name  of  defendant. 


titled  to  tbe  Immediate  pooscoBJon  of  all  her  real 
estate  and  personal  property  as  if  her  husband 
was  dead. 

Indtana  Oode  Cly.  JProc.  1048,  provides  that  a  di- 
vorce decreed  on  acoount  of  the  misconduct  of  the 
bneband  shall  entitle  the  wife  to  the  same  ri^bta, 
■o  far  as  her  real  estate  is  conoemed,  as  she  would 
have  been  entitled  to  by  his  death. 

Wyominir  Bev.  Stat.  1887, 1 1666,  provides  that  on 
a  diToroe,  except  for  the  wife*s  adultery,  tbe  wife 
shall  be  entitled  to  tbe  whole  or  a  reasonable  part 
of  her  personal  estate  that  shall  have  oome  to  the 
hnstMind  by  marriaere,  or  the  value  thereof. 

1  Mo.  Rev.  Stat.  1880,  •  4S0B,  provides  that  when 
the  wlte  shall  obtain  a  divorce  from  the  bonds  of 
matrimony  all  property  which  oame  to  the  hus- 
band by  means  of  the  marria^,  that  is  undisposed 
of  at  the  tune  of  flliog  the  petition,  shall  revert  to 
the  wife  and  ohildren. 

Ohio  Bev.  Stat.  (Oiauque),  7th  ed.  M  6009,  6700, 
provide  t^at  when  a  divorce  Is  granted  for  fault  of 
t|ie  husband  or  wife  the  effect  of  the  judgment 
shall  be  to  restore  to  her  the  whole  of  her  lands, 
tenements,  or  herlditaments  not  previously  dis- 
posed of.  Okla.  Code,  •  4660,  is  to  the  same  ef. 


Taylor>  Kan.  Stat^  •  4786,  provides  that  on  a  di- 
voroe  for  fault  of  the  wife  the  court  shall  order  res- 
toration to  her  of  tbe  whole  of  her  property  owned 
by  her  before  marriage,  or  separately  acquired  by 
her  after  marriage,  and  not  previously  disposed  of; 
snd  the  oourt  may  set  apart  suob  portion  of  the 
wife^s  property  as  is  necessary  for  the  support  of 
tiie  children.  Section  4767  provides  that  a  divorce 
ihall  bar  the  party  for  whose  fault  it  was  granted 
asBinst  any  claim  in  or  to  tbe  property  of  the  other, 
except  for  fraud. 

Alabama  Giv.  Oode,  1 2837,  provides  that  a di voroe 
deprtves  the  huslMnd  of  all  control  over  the  sepa- 
rate estate  of  his  wife. 

Qay^s  Alabama  IMg.  170,  •  8,  providing  that  on  a 
decree  of  divorce  tbe  oourt  shall  order  a  division 
of  the  estate  of  the  parties,  providing  that  noth- 
ing shall  be  construed  to  compel  either  party  to  de- 
vest him  or  her  self  of  the  title  to  real  estate,  evi- 
dently was  repealed,  aa  the  same  does  not  appear 
In  the  present  Ooda. 
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m.  Alimony  pendente  lite. 

There  are  but  few  decisions  directly  on  the  ques- 
tion of  alimony  pendente  lUe  to  the  husband,  al- 
though in  some  of  the  oases  tupra  alimony  gener- 
ally was  claimed.  Under  some  of  the  statutes 
a/pra  it  seems  that  on  a  proper  showing,  alimony 
pendente  Hte  would  be  granted  to  the  husband.  In 
an  'Illinois  lower  oourt  case,  and  in  an  Iowa  case, 
alimony  pendente  lite  was  allowed,  although  there 
was  no  statute  to  that  effect  in  Illinois,  but  there 
was  in  Iowa. 

An  order  was  made  directing  the  wife  to  pay  into 
eourt  for  the  use  of  the  plaintiff,  to  pay  his  attor- 
ney, $26.  This  was  affirmed  although  tbe  court 
upon  flual  hearing  found  against  the  plaintiff,  and 
in  favor  of  the  defendant  on  her  cross-petition, 
and  that  she  was  entitled  to  a  divorce  from  the 
plaintiff.  The  lower  oourt  allowed  him  |800,  which 
Included  $60  in  attorney  fees  altogether,  but  this 
was  set  aside  on  appeal  ezoept  as  to  the  allowance 
of  $26.  Barnes  v.  Barnes,  60  Iowa,  460.  (The  Iowa 
Ctode  authorises  suoh  an  allowance.  See  Small  y. 
Snuil1,42Iowa,lll.) 

In  the  circuit  court  of  Oook  coonty,  Illinois,  in 
the  absence  of  any  statute,  and  admitting  there 
was  no  precedent,  an  allowance  of  alimony  pen- 
dents lite  was  made  to  the  husband  where  he  was 
old  and  a  confirmed  invalid,  unable  to  support 
himself,  and  his  wife  had  an  estate  from  which  she 
derived  an  income,  and  she  had  brought  suit  for  a 
divorce  for  his  misconduct,  the  court  holding  that 
since  the  status  of  married  women  has  been 
changed,  the  same  rule  should  be  applicable  to  the 
wife  as  to  the  husband,  and  both  should  be  placed 
upon  an  equality.  Oroth  v.  Groth,  28  Chicago  Leg. 
News.  848. 

TV,  EngHiUti  eoMe, 

Under  the  various  BngUsh  statutes  the  court  has 
power  to  alter  settlements  on  granting  divorce, 
and,  where  the  wife  bas  been  guilty  of  adultery,  to 
give  such  part  of  the  wlfe*s  income  to  the  husband 
as  the  court  shall  see  proper. 

On  a  decree  nisi  dissolving' the  marriage  on  ai^ 
count  of  tbe  wife*s  adultery*  where  the  wife*s  in- 
come was  £1,140  a  year  from  property  under  the 
will  of  her  father,  and  the  husband's  income  was 
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Not.. 


and  that  the  interest  of  said  plaintiff  in  said 
premises  is  of  the  value  of  $8,000,  and  the  said 
sum  of  f  1,400  is  a  valid  lien  on  said  lot,  and 
the  said  sum  of  $3,000  is  a  valid  lien  on  said 
8.  W.  i  of  8.  E.  i.  Sec.  81,  T.  11.  R.  3  W. 
.  .  .  It  is  further  ordered  and  adjudged  by 
the  court  that  the  plaintiff  have  and  recover 
of  the  defendant,  Rachel  B.  Greene,  the  sum 
of  $4,400.  the  vidue  of  his  equimble  interest 
in  the  property  hereint)efore  descrit>ed,  aod 
that  said  sum  be  a  lien  on  said  premises  in  the 
order  named/'  From  this  latter  portion  of 
the  decree  thig  appeal  has  been  prosecuted. 

One  of  the  questions  presented  is,  Can  ali- 
mony be  allowed  to  the  husband?  "Ali- 
mony "  is  defloed  in  g  861,  vol.  2.  Bishop, 
Mar.  A  Div.  6th  ed.  as  follows:  "Alimony, 
in  divorce  law,  is  the  allowance  which  a 
husband  pays,  by  order  of  court,  to  his  wife, 
while  living  separate  from  him,  for  her 
maintenance;  or  it  may  be  a  like  provision 
ordered  for  the  sustenance  of  a  woman  di- 
vorced from  the  bond  of  matrimony,  out  of 
her  late  husband's  estate— the  latter  branch 


of  the  definition  denoting  a  form  of  alimony 
known  only  to  the  modern  law,  not  to  the 
ancient.  It  may  be  for  the  wife's  use  dur- 
ing the  pendency  of  a  suit,  called  alimony 
pendente  lite,  or  after  its  termination, 
known  as  permanent  alimony."  8ee  also 
further  definition  in  note  1  on  same  page. 
In  §  469.  in  the  same  volume,  the  au- 
thor ob*«erve8:  "  If  a  husband  is  obliged  to 
seek  divorce  from  bis  wife,  and  the  prop- 
erty of  the  two  is  mainly  or  entirely  vested 
for  her  separate  use,  it  will,  under  special 
circumstances,  be  impossible  to  do  justice 
without  transferring  to  him  some  of  this 
property.  And  perhaps  there  may  be  stat- 
utes in  some  of  our  states  under  which  some- 
thing approximating  this  can  be  done.  But  it 
cannot  generally.  Nor,  where  the  common- 
law  rules  of  property  prevail,  are  the  circum- 
stances numerous  in  which  it  ought  to  be;  be- 
cause these  rules  put  what  Justly  belongs  to  the 
wife  as  well  as  to  the  husband  into  his  hand% 
to  be  used  by  him  for  the  family  support  »a 
well  as  his  own.    Yet  legislation  in  some  of 


£880  derived  from  his  business,  the  conrt  ordered 
her  to  settle  jBSfiO  for  life  on  her  husband,  and  £00 
on  each  child,  and  refused  to  make  the  ailowanoe 
variable  aeoordlnff  to  the  possible  raloatlon  of  the 
wife*B  property.  SO  ft  21  Viot.  •  tfi,  provided  that 
on  dlvoroe  for  adultery  of  the  wife,  where  she  had 
property,  tbe  court  could  order  such  settlement  of 
such  property  for  tbe  beoeflt  of  tbe  Innocent 
party  and  their  children.  Midwinter  v.  Midwinter 
[1808]  P.  n. 

And  under  this  statute,|  where  the  wife  was 
guilty  of  adultery,  tbe  oourt  allowed  to  the  hus- 
band on  divorce  such  a  portion  of  her  settled  prop- 
erty as  would  plaoe  him  somewhat  in  the  status  in 
which  he  would  have  been  had  the  union  contin- 
ued.   Marph  v.  March,  L.  H.  1  Prob.  ft  Div.  489. 

So,  a  husband  who  had  accepted  an  allowance 
under  a  deed  of  teeparntion,  and  subsequently  had 
grounds  for  dissolution  of  marriage,  was  allowed 
an  increased  provision  out  of  his  w1fe*8  income  un- 
der 2S  ft  28  Viot.  chap.  81, 1  S.  providing  that  tbe 
court  after  a  final  decree  of  nullity  of  marriage 
may  inquire  into  settlements  and  make  such  or- 
ders as  to  the  court  shall  mem  fit.  Benyon  v.  Ben- 
yon,  L.  B.1  Prob.  ft  Div.  447,  45  L.  J.  P.  88, 24  Week. 
Bep.  950. 

On  a  motion  subsequently  made  in  this  case  to  re- 
duce the  allowance  on  account  of  the  depreciation 
of  tbe  securities  and  eetate  of  the  respondent,  the 
court  refused  to  make  any  change.  An  order  made 
is  not  liable  to  change  on  account  of  subsequent 
oiroumstanoes.  Benyon  v.  Benyon,  K  fi.  15  Prob. 
Div.  29, 54. 

Under  22  ft  28  YVb/L  chap.  St  1 5.  the  conrt  had 
power  to  order  a  variation  of  the  settlement,  where 
a  decree  of  diasolution  of  marriage  was  granted  on 
the  hueband*8  petition  and  there  bad  been  a  settle- 
ment in  contemplation  of  marriage  under  the 
Scotch  law.  Kunneley  v.  Nunneley,  L.  B.  15  Prob. 
Div.  186. 

And  where  a  wife  refused  to  obey  a  decree  of  res- 
titution of  conjugal  rights  the  oourt  ordered  her 
to  settle  a  permanent  maintenance  on  her  husband 
under  Mat.  Causes  Act  1884,  •  8,  providing  that 
where  tbe  application  for  restitution  of  conjugal 
rights  is  by  the  husband,  and  the  wife  is  entitled  to 
property  or  earnings,  the  conrt  may  order  a  settle- 
ment for  tbe  benefit  of  the  petitioner  and  their 
children.    Swif)  v.  Swift,  L.  B.  15  Prob.  Div.  118. 

A  marriage  settlement  was  varied  allowing  tbe 
husband  £800  a  year  during  the  Joint  lives  of  the 
busband  and  wile,  where  tbe  wife^  income  under 
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a  settlement  amounted  to  £1,060  a  year.    Flarrlngw 
ton  V.  I^rrington,  L.  B.  11  Prob.  Div.  84. 

And  a  husband  was  awarded  a  settlement  out  of 
the  wlfe*s  income  to  be  held  for  him  and  his  chil- 
dren, where  she  was  guilty  of  adultery,  but  tbe 
oourt  held  that  It  could  only  deal  with  property  to 
which  ibe  was  entitled  in  possession  or  reversion. 
Mdne  v.  Milne,  L.  B.2  Prob.  Div.  286. 

And  a  husband  was  awarded  half  tbe  wlfe^  pres- 
ent and  reversionary  income,  for  himself  and  hia 
children,  where  the  marriage  was  dissolved  for 
adultery  of  tbe  wife.  Noel  v.  Noet  L.  B.  10  Prob. 
Div.  179. 

But  the  oourt  refused  to  award  the  husband  tbe 
money  due  to  a  wife  on  a  settlement  out  of  her 
father*s  estate,  and  gave  the  property  to  their 
children  on  account  of  her  adultery.  After  a  final 
decree  the  court  could  not  make  a  retrospective 
order  under  22  ft  23  Vict.  chap.  8L  •  6,  as  to  divi- 
dends due  and  payable  before  the  date  of  the 
order.    Paul  v.  Paul,  L.  B.  2  Prob.  Div.  93. 

And  the  court  refused  to  change  an  order  of  set- 
tlement so  as  to  give  the  busband  use  of  tbe 
property  settled  on  tbe  wife,  until  she  should 
produce  their  child,  which  She  had  abducted, 
having  been  permitted  access  to  tbe  child  by  an 
order  of  the  court.  22  ft  28  Vict.  chap.  81.  •  6i,  was 
not  intended  to  be  used  for  a  collateral  purpoee. 
Symonds  v.  Symonds,  L.  B.  2  Prob.  Div,  447. 

As  to  varying  marriage  settlements  where  there 
are  no  children,  22  ft  28  Viot.  chap.  81,  •  ft,  was 
amended  (41  Vict.  chap.  19, 1  8),  and  under  the 
amendment  they  may  be  varied*  Ygleslas  v.  Tg^les- 
las,  L.  R.  4  Prob.  Div.  71«  40  L.  T.  N.  8. 87,  27  Week. 
Bep.  488. 

The  court  refused  to  vary  a  settlement  by  amend- 
ing the  clause  giving  to  the  wife  an  income  of  tbe 
settled  property,  and  adding,  should  be  received 
by  tbe  petitioner  dumaota  et  e^sfa  vixeriL  Gladstone 
V.  Gladstone,  L.  B.  1  Prob.  Div.  442,  45  L.  J.  Prob. 
82, 85  L.  T.  N.8. 880,  24  Week.  Bep. 789. 

And  under  22  ft  28  Vict.  chap.  81.  1 6,  providing 
that  after  a  final  decree  of  dissolution  of  marriage 
tbe  court  may  make  such  orders  in  regard  to  the 
property  settled,  either  for  the  benefit  of  the  chU- 
dren  of  the  marriage  or  t^eir  respective  parents,  as 
to  the  court  shall  seem  fit,  tbe  court  cannot  make 
an  order  favorable  to  tbe  husband  as  to  such  settle- 
ment, where  tbe  cbildren  are  all  dead,  as  when 
there  a  re  no  children  there  can  be  no  parents.  Ck>r- 
ranoe  v.  Corranoe,  L.  B.  1  Prob.  Div.  485. 

L  T. 
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tbe  fltetes  If  setting  strongly  in  a  direction  uiti* 
■uitely  to  exhibit  the  spectacle  of  rich  wives 
•uppoiting  poor  husbands;  and  of  husbands 
defraading  tbeir  creditors  whUe  wealth  em- 
braces them  in  the  arms  of  their  wives.  This 
condition  of  thines  is  for  the  legislatures,  not 
the  courts;  but  the  courts,  seeing  these  things, 
oiay  also  see  a  reason  why  they  should  not  feel 
cumptiDction  when,  in  a  proper  case,  they 
withhold  all  allowance  of  alimony  to  the  wife. 
"Alimony  is  allowed  the  wife  in  recognition  of 
tbe  husband's  common-law  liability  to  support 
her.  Therefore,  in  tbe  absence  of  legislation 
rea'ljusting  domestic  relations  and  allowing  it, 
ibere  being  no  corresponding  liability  on  the 
wife's  part  to  support  her  husband,  alimony 
cannot  be  granted  to  him.  In  several  of  the 
states,  however,  alimony,  or  an  allowance  from 
tbe  wife's  estate  in  the  nature  of  alimony,  is 
allowed  the  husband  by  statute."  1  Am.  & 
Eog.  Enc.  Ijaw,  2d  ed.  p.  02.  **An  action  for 
alimoDV  cannot  be  maintained  by  the  husband 
against' the  wife."  Somert  v.  Samen^  89  Kan. 
132;  Nelson.  Div.  ft  Sep.  ^  904. 

I^nless  allowed  by  our  statute,  the  hasband 
could  recover  no  alimony.  It  is  argued  that 
by  virtue  of  the  provisions  of  g  10,  chap.  25, 
Comp.  Stat.  1895,  entitled  JHvoree  and  Ali- 
mony, the  right  to  recover  alimony  was  con- 
ferred upon  tbe  husband.  The  section  reads 
as  follows:  **  A  petition  or  bill  of  divorce,  ali- 
mony, and  maintenance  may  be  exhibited  bv 
a  wife  in  her  own  name,  as  well  as  a  husbana; 
and  in  all  cases  the  respondent  may  answer 
sQch  petit ioD  or  bill  without  oath;  and  in  all 
cases  of  divoroa.  alimony,  and  maintenance, 
when  personal  service  cannot  be  had,  service 
by  publication  may  be  made  as  is  provided  by 
law  in  other  civil  cases  under  the  Code  of  Civil 
Procedure."  Before  the  enactment  of  this  sec- 
tion a  wife  was  obliged  to  commence  the  ac- 
tion by  a  representauve,  by  her  next  friend, 
and  tbe  evident  intent  of  the  enactment  was  to 
allow  her  to  commence  the  suit  in  her  own 
name,  without  the  interposition  of  a  "next 
friend,"  and  the  addition  of  the  words  "as  well 
as  a  husband"  was  meant  to  and  does  convey 
DO  other  meaning  than  that  the  wife  may  com- 
mence an  action  m  the  same  manner  as  a  hus- 
band; and  they  do  not  reach  back  and  connect 
wiih  the  words  "alimony  and  maintenance," 
and  confer  upon  the  husband  tbe  right  to  ali- 
mooy  and  maintenance  in  an  action  of  divorce, 
either  of  which,  unless  given  by  this  section, 
be  could  not  obtain  in  the  action.  Tbe  words 
were  but  used  as  a  part  of  tbe  description  of 
tbe  action  which  the  lawmakers  gave  the  wife 
tbe  right  to  institute  in  her  own  name.  It 
would  be  a  strained  construction  which  would 
give  them  the  force  of  raising  in  the  husband 
ibe  new  right  to  obtain  alimony  and  mainte- 
oaoce  in  an  action  of  divorce.  Wood  v.  Wood^ 
B  Wend.  857.  The  rights  of  the  appellee  to  re- 
ceive any  of  the  property,  then,  could  not  be 
predicated  upon  his  claim  for  alimony  and 
maintenance,  but  must  be  derived  from  such 
unities  as  accrued  in  his  favor  from  tbe  man- 
ner of  the  original  purchase  of  tbe  property 
and  the  subseouent  improvement  thereof,  and 
bis  participation  therein  and  contributions 
thereto.  In  relation  to  this  branch  of  the  case, 
it  Is  ssserted  by  appellant  that  there  is  no  evi- 
deDce,  or  at  least  not  sufficient  evidence,  to 
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support  the  findlncrs  and  decree  of  the  court. 
To  this  attorneys  for  appellee  answer  that  there 
was  testimony  offered  and  received  at  tbe  trial 
in  tbe  district  court  which  was  not  made  a  part 
of  the  bill  of  exceptions,  snd  is  not  presented 
in  this  court,  and  that  it  is  the  established  rule, 
when  such  is  the  existent  condition  of  the  rec- 
ord, that  the  question  of  the  sufficiency  of  the 
evidence  to  sustain  the  findiogs  and  Ju<lgment 
will  not  be  examined.  The  record  in  this  case 
discloses  that  the  bill  of  exceptions  was  pre- 
pared and  presented  to  the  attoroeys  for  ap- 
pellee for  examination  and  amendment,  and 
was  returned  to  the  attorney  for  appellant  in- 
dorsed, "I  herewith  return  this  draft  of  a  bill 
of  exceptions  in  the  case  of  Charles  Greene  v. 

Haeftel  B,  Oreene,  submitted  to  me  on  the 

day  of— ^,1898,  and  propose  no  amend  menta 
thereto."  It  was  said  bv  this  court  In  deciding 
the  Qase  of  Cattle  v.  Saddox,  reported  in  14 
Neb.  59:  "Where  a  bill  of  exceptions  pur- 
porting to  contain  all  tbe  testimony  is  sub- 
mitted to  tbe  adven^e  party  for  amendment, 
and  such  party  certifies  that  he  has  no  amend- 
ments to  propose  to  the  same,  the  court  will 
presume  that  such  bill  contains  all  the  evi- 
dence, notwithstanding  tbe  certiricate  may  not 
fully  so  certify."  But  in  Missouri  P»  R.  Co.  v. 
Says,  15  Neb.  281.  it  was  stated:  '^Where  all 
of  the  evidence  used  on  a  trial  Is  not  befure  us 
we  cannot  say  that  the  finding  was  unsup- 
ported. It  is  true  that  the  certificate  to  tne 
bill  of  exceptions  is  to  the  effect  that  it  is  com- 
plete and  contains  all  the  evidence  produced 
on  the  trial.  But  we  find  witbin  tbe  bill  itself,, 
in  the  questions  and  answers  especially,  incon- 
testable proof  that  it  does  not  Where  such 
is  the  case  the  certificate  will  not  be  taken  aa 
conclusive  on  that  point"  In  the  bill  of  ex- 
ceptions we  find  the  following  statement: 
"Plaintiff  now  reads  in  evidence  depositions  of 
Aaron  Kisselbach,  Euphrennia  Cramer,  Fanny 
C.  Wldenor,  Nicholas  Harris,  Howard  Bar- 
ron •  .  ."  The  depositions  which  the  rec- 
ord refers  to  are  not  in  the  bill  of  exceptions, 
and  wbefe  the  fact  that  evidence  was  used 
which  is  not  incorporated  in  the  record  ap- 
pears, as  it  does  here,  it  must  be  noticed,  not- 
withstanding the  certificate  to  tbe  bill  and  the 
presumption  arising  from  the  indorsement  of 
counsel  hereinbefore  quoted,  and,  where  the 
bill  does  not  contain  all  the  evidence  used  on 
the  trial,  the  objection  that  the  finding  and 
decree  of  the  trial  court  are  not  supported  by 
the  evidence  cannot  be  oonsiderea.  That  it 
would  not  be  fair  or  right  to  do  so  is  too  appar- 
ent to  need  argument  in  its  support  C'Aam- 
herlain  y.  Brown,  25  Neb.  484;  AspintoaU  y. 
8abin,  22  Neb.  78;  I^elson  v.  Jenkins,  42  Neb. 
188.  The  record  before  us  does  not  disclose 
any  objection  made  to  the  litigation  of  the 
question  of  the  appellee's  rights,  if  any,  in  the 
property,  in  this,  an  action  of  divorce.  The 
question  was  presented  by  the  pleadings,  and, 
as  shown  in  the  record,  was  fully  suoniitted 
to  the  Ixial  court;  hence  we  need  express  no 
opinion  on  it  at  present.  Somers  v.  tinmers,  89 
Kan.  182;  Sherwin  v.  Qaghagen,  89  Neb.  288, 
and  cases  cited. 

It  is  urged  by  counsel  for  tbe  appellee  that 
the  appeal  from  tbe  branch  of  the  case  in  re- 
spect to  tbe  property  by  tbe  appellant  presents 
the  whole  decree  here,  and  that  the  action  of 
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the  trial  ooinl^  in  any  and  all  particulars,  is 
open  to  examination  and  reversal  or  modifica- 
UoD  at  the  instance  of  either  party  to  the  cause; 
and  be  further  contends  that  there  was  not 
sufficient  evi<  eoce  to  sustain  the  findings 
made,  on  which  is  based  the  decree  of  divorce 
in  favor  of  appellant.  Without  discussion  or 
def'ision  of  the  presentation  of  this  subject  at 
this  time,  in  an  appeal  which  in  terms  was 
limited  to  one  brancli  of  the  case  by  the  patty 


successful  in  the  portion  of  the  decree  sought 
to  be  attacked  by  the  opposing  party,  it  will 
suffice  to  say  that  it  has  develop  that  the  cti- 
dence  is  not  all  contained  in  the  bill  of  excep- 
tions, and  hence  the  question  of  the  sufficiency 
of  the  evidence  to  support  the  findings  of  the 
trial  court  is  not  open  to  consideration. 

It  follows  from  the  views  hereinbefore  ex- 
pressed, and  the  conclusions  reached,  that  tAs 
decree  if  the  DUiria  Court  triU  be  ajfirm^ 


MISSOURI  SUPREME  COURT  (In  Banc). 


Agnes  FUCH8,  Appt,, 

e. 

City  of  ST.  LOUIS  et  at.,  BespU. 

ass  Mo.  168.) 

1.  The  flust  that  gmmeB  form  fi?om  erode 
petroleum  oil  upon  its  subjection  to  heat  will 
be  JadioiaUy  notioed  by  the  courts. 

2*  The  flust  that  a  sewer  blows  up  is  enti- 
tled to  oonBideratioD  upon  the  question  of  care 
on  the  part  of  a  muniolpallty  in  respect  to  Its 
management. 


3.  The  Jury  must  be  permitted  to  p 
upon  the  qaestion  of  due  eare  by  a  muni- 
cipal corporation  which  in  midsummer  turns  a 
large  quantity  of  crude  petroleum  into  a  public 

I  sewer  the  natural  outlet  of  which  is  obstructed, 
and  leaves  tt  four  days  without  takinip  any  pre- 
cautions to  avoid  a  resulting  explosion. 

4.  Aa  oil  company  fi?om  whose  premi- 
ses cmde  petroleum  escapes  during  a 
oonflngratlon  not  shown  to  be  due  to  its  negli- 
gence is  not  liable  for  injuries  caused  by  an 
explosion  of  a  public  sewer  into  which  the  oil 
was  turned  by  the  municipal  authorities  after  it 
had  left  the  premfses  of  the  oil-  company  and 
without  its  Icnowledge,  for  the  purpose  of  check- 
ing the  spread  of  the  conflagration. 

(Shenooodt  Bwrgees^  and  BoMmon,  JJ^  dinenm 

(May  S8,  ink) 

APPEAL  by  plaintiff  from  a  Judgment  of 
the  Circuit  Court  for  the  City  of  St. 
Louis  in  favor  of  defendants  in  an  action 
brought  to  recover  damages  for  the  death 
of  plaintiff's  husband,  which  was  alleged  to 
have  been  caused  by  defendant's  negligence. 
nef>eraed  ae  to  the  city.  Affirmed  ae  to  the 
other  defendant. 
^  The  facta  are  stated  in  the  Qpinion. 

Meesra.  Lubke  Si  Muenchy  for  appellant: 

Tbe  state  has  recognized  tbe  business  of 
hundliog  petroleum  and  its  products  to  be  dan- 
gerous to  human  life,  and  has  put  it  under 
regulation  by  providinfi:  for  tbe  appointment 
of  inspectors  commonly  known  as  coal  oil 
inspectors. 

Key.  Stat.  1889,  chap.  8.  §  1823;  8t,  Louie 
County  CL,  Jenke,  ▼.  Faesett,  66  Mo.  418. 

When  the  safety  of  human  life  is  in  question 
a  high  degree  of  care  is  required  in  conducting 
a  business  in  itself  lawful.  And  when  in  that 
business  pipes  are  used  to  carry  oil  there  is  a 

NoTK.— As  to  negligence  in  the  manufacture  or 
storage  of  explosives,  see  Judson  v.  Oiant  Powder 
Co.  (Cal.)  29  L.  B.  A.  718,  and  nots. 
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constant  duty  of  inspection  so  that  the  pipea 
may  be  kept  in  proper  condition. 

Lee  ▼.  Vacuum  Oil  Co.  54  Hun,  167. 

The  chief  of  the  fire  department  is  an  officer 
of  the  city  designated  by  the  charter,  and  is 
the  agent  of  the  city  in  nil  matters  connected 
with  his  department,  including  the  inspection 
of  all  buildings  which  are  in  the  course  of  con- 
struction. 

Scheme  and  Charter,  Rev.  Stat  1889,  art 
4,  §SS  11,2184. 

There  is  also  a  sewer  commissioner  of  the 
city. 

Id.  Rev.  Stat  1889,  art.  4,  gg  86,  2109. 

Both  of  these  officers  were  required  by  the 
charter  to  devote  their  entire  time  to  the  duties 
of  their  respective  positions. 

Id.  Rev.  Stat  art  4,  ^g  11,  2184. 

Tbe  municipality  is  liable  like  any  individual 
for  tbe  negligent  use  of  its  property. 

Flan  V.  6Y.  Louie,  8  Mo.  App.  231,  69  Mo. 
841, 88  Am.  Rep.  504;  Carrington  t.  8t.  Louie, 
89  Mo.  212,  53  Am.  liep.  108. 

The  duty  of  a  city  to  keep  its  aewera  in 
proper  condition  ia  a  ministerial  one,  and  for 
its  breach  an  action  will  lie  at  the  instance  of 
the  injured  party. 

2  Dill.  Mun.  Corp.  8d  ed.  g  1049,  and  cases 
cited:  Thureton  v.  8t.  Joeeph,  51  Mo.  610,  11 
Am.  Rep.  463;  Fink  y.  St.  Louie,  71  Mo.  52; 
Smith  ▼.  A>t0  York,  66  N.  T.  295;  Oittulp  ▼. 
Madieon,  68  Wis.  518, 52  Am.  Rep.  299:  Kram 
▼.  Baltimore,  64  Md.  491;  Hitchine  JSro§.  ▼• 
Froetburg,  68  Md.  100. 

A  sewer  having  been  constructed,  the  duty 
of  maintaining  it  and  keeping  it  in  proper  con- 
dition and  repair  is  ministerial,  and  an  v  viola- 
tion or  negligent  performance  of  this  duty 
will  render  the  city  liable  for  damages  result^ 
ing  therefrom. 

6  Am.  &  Eog.  Enc.  Law,  p.  28^  and  caaea 
cited  in  note  1. 

There  was  sufficient  evidence  to  connect  the 
Waters- Pie  roe  Oil  Company  as  a  principal  with 
the  wrong  here  complained  of.  That  com- 
pany owned  the  dangerous  article  and  knew  it 
was  being  carried  off  into  tbe  sewer  for  the 
better  protection  and  preservation  of  the  com- 
pany's other  property.  It  received  directly 
the  benefit  of  the  wrong  done  and  is  a  joint 
tortfeasor  with  the  city. 

Cooley,  Torts.  Ist  ed.  127,  186;  Canifax  ▼. 
Chapman,  7  Mo.  175;  Page  v.  Freeman^  19 
Mo.  421;  Aflred  v.  Bray,  41  Mo.  484,  97  Am. 
Dec.  283;  McMannue  v.  Lee,  43  Mo.  206,  97 
Am.  Dec.  886;  Murphy  v.  Wileon,  44  Mo.  318, 
100  Am.  Dec.  290. 


im. 
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Jfo*r&  C«  P.  JoliiMoift  and  J.  D.  John- 
fon,  for  respondent,  Waters-Pierce  Oil  Com- 
paDv: 

The  instruction  for  a  nonsuit  in  favor  of 
the  Waters-Pierce  Oil  Company  was  correct, 
because: 

1.  There  was  no  evidence  that  it  was  guilty 
of  the  negligence  charged  in  the  petition. 

E9ag  ▼.  Lake  Share  d  M,  8.  R.  Co.  85  Pa. 
293,  27  Am.  Bep.  658:  Bita  v.  WabaOi  R.  Co, 
115  Mo.  127;  Wabaah,  8t,  L,  d  P.  H.  Co.  v. 
Locke,  112  Ind.  404;  Ck>o1ey.  Torts.  2d  ed.  78. 

2.  It  does  not  appear  that  the  oil  which  was 
run  into  the  sewer  occasioned  the  explosion. 

Mr,  W.  C.  Marslutll  for  respondent,  city 
of  St  Louis. 


t  J.,  delivered  the  following  opin* 


100 : 

This  action  was  brouj^ht  under  the  damage 
act  (Rev.  Stat.  1889.  chap.  49,  §^  4426,  4427)  to 
recover  for  the  death  of  Mr.  Carl  E.  Fuchs. 
Plaintiff  is  his  widow,  and  charges  that  his 
death  was  oroasioned  by  the  wrongful  act  or 
oeglect  of  the  defendants,  which  charge  the  de- 
feodaots  denv.    The  defendants  are  the  city  of 
St.  Louis  and  the  Waters- Pierce  Oil  Company. 
The  case  came  to  trial  in  the  circuit  court  in 
St.  Louis.     At  the  close  of  the  testimony  in- 
stractious  were  given  to  the  effect  that  plaintiff 
could  not  recover  against  either  defendant. 
Plaintiff  took  a  nonsujt,  with  leave,  etc.,  and 
haviDg,  without  result,  duly  moved  to  set  it 
aside,  brought  the  case  here  by  appeal,  after 
the  customary  exceptions  preserving  her  case 
for  review.     The  plaintiff's  husband  was  killed 
by  the  explosion  of  a  public  sewer  which  was 
io  the  possession  and  control  of  the  city.    The 
question  presented  by  this  anp<;al  is  whether 
the  facts  tend  to  show  a  liability  for  that  mis- 
fortune, as  to  either  one  of  the  defendants. 
Mr.  Fuchs  bad  for  many  years  owned  a  buUd- 
iDg  on  the  east  side  of  Fourth  street,  between 
Chouteau  avenue  and  Convent  street.    In  July, 
1892,  he  occupied  the  lower  floor  and  cellar  of 
this  building  as  a  place  of  business,  where  he 
conducted  a  saloon.    The  bouse  stood  over  a 
public  sewer,  built  there  by  the  city  before  he 
ac(}ulred  the  property  in  18nS4.    The  house  was 
built  in  that  year.    The  sewer  was  called  the 
"Mill  Creek  Sewer."    It  was  a  large  one,  con- 
structed and  maintained  by  the  city.    It  was 
used  to  drain  an  extensive  territory,  as  well  as 
to  carry  off  the  surface  water  and  sewage  from 
the  public  buildings  in  the  central  part  of  the 
city,  including  the  city  hall,  the  "Four  Courts," 
and  the  jail.    The  sewer  extended  from  the 
west  beneath  and  across  Broadway  (or  Fifth 
street)   and    Fourth  street,    underneath  and 
across  Mr.  Fuchs'  lot;  and  thence  eastward ly, 
a  distance  of  about  four  blocks,  to  the  Missis- 
sippi  river,  its  outlet.    The  sewer  was  pro- 
vided with  several  closely  covered  openings  or 
manholes,  which  were  available  for  ventilating 
it.    Several  of  these  manholes  were  located 
along  the  line  of  the  sewer  near  the  saloon 
property,  one  of  them  a  short  distance  west  of 
it.    The  sewer  was  about  14  feet  in  diameter, 
liad  an  arched  top  and  was  built  chiefly  of 
masonry.    July  22,  1892,  about  noon,  a  fire 
broke  out  oif  the  premises  of  the  Waters-Pierce 
Oil  Company,  located  some  ten  blocks  west, 
and  two  or  three  blocks  north,  of  the  saloon. 
While  the  flre  was  in  progress,  and  the  city  fire 
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engines  were  throwing  streams  of  water  on  the 
burning  buildings,  Isrge  quantities  of  oil  and 
water  ran  from  the  premises  of  the  oil  com- 
pany, and  spread   out   among   the  railroad 
tracks  adjoining.    Then  a  gans  of  laborers  un- 
der direciioft  of  the  chief  of  the  St.  Louis 
flre  department,  dug  a  trench  among  the  rail- 
road tracks,  and  by  that  means  conducted  the 
oil  and  water  into  a  drain  leading  to  the  Mill 
Creek  sewer.    This  oil  was  not  burning  st  the 
Ume.    The  men  who  did  this  were  not  on  the 
premises  of  the  oil  company,  and  no  olBoer  of 
that  company  present  was  seen  or  beard  to 
give  them  any  airections  concerning  the  prose- 
cution of  the  work,  nor  was  it  shown  that  the 
workman  were  in  the  employ  of  ihn  oil  com- 
pany.   Nor  was  the  sewer  inlet  into  which  this 
oil  was  conducted  on  the  premises  of  the  oil 
company.    How  much  oil  ran  into  the  sewer 
does   not   clearlv   appear.    But   the  amount 
was,  at  least,  800  or  ^  gallons.    Four  days 
after  the  fire  the  explosion  occurred,    short- 
ly after  4  f.  m.    The  immediate  cause  wu 
the  act  of  an  employee  of   a  shop   on  the 
opposite  side  of  the  street  from  the  saloon,  who 
went  into  the  cellar  in  the  course  of  his  busi- 
ness,   taking   a  lighted   candle.    As   he  ap- 
proached the  drain  or  sewer  inlet,  there  was  a 
puff  of  flame,  and  an  explosion,  which  knocked 
bim  off  his  feet,  stunned  him,  and  set  flre  to 
his  clothes.     He  remembered  nothing  more  for 
some  time  thereafter,  but  another  man  near 
him  took  up  the  story  at  that  point,  and  testi- 
fled  that  the  big  explosion  (which  demolished 
part  of  the  saloon)  occurred  before  you  could 
count  ten,  after  the  mi»hap  to  the  man  with 
the  candle.    The  final  explosion  made  a  noise 
like  a  cannon,  as  one  witness  described  it.    It 
tore  open  the  lop  of  the  sewer  for  a  long  dis- 
tance, and,  among  other  damage,   blew  out 
part  of  the  saloon  building,  and   killed   the 
plaintiffs  husband.    The  drain  opjening  into 
the  cellar  where  the  explosion  originated  con- 
nected with  the  Mill  Creek  sewer.    The  pres- 
ence of  a  large  body  of  oil  in  the  sewer  at  the 
time  and  place  of  the  catastrophe  was  estab- 
lished by  the  testimony  of  a  witness  who  was 
sitting  at  a  table  in  the  saloon  with  Mr.  Fuchs 
when  the  explosion  took  place.    This  witness 
was  thrown  into  Che  sewer,  and  swept  dowu  in 
it  a  distance  of  several  hundred  feet,  but  was 
fortunate  enough  to  escape  alive.    His  evidence 
showed  the  presence' also  of  much  coal  oil  gas 
in  the  sewer  while  he  was  in  it.    There  was 
evidence  that  the  conflagration  at  the  oil  works 
was  large,  and  attracted  general  public  atten- 
tion.   A  gas  engineer,  of  many  years'  experi- 
ence in  manufacturing  gases  from  petroleum 
and  its  products,    testified  for  plaintiff   that 
crude  petroleum,  exposed  to  a  temperature  of 
60  degrees  Fahrenheit,  in  a  confined   space, 
gives  off  inflammable  vapors  or  gases,  which 
will  explode  when  brought  into  contact  with 
flame;  that  naphtha  is  one  of  the  first  products 
of  the  distillation  of  the  crude  petroleum,  and 
is  lighter,  and  the  like  vapors  will  form  from 
it  speedier  than  from  the  crude  oil  in  the  same 
temperature;  that  these  vapors  or  gases  are 
lighter  than  the  air,  and  rise,  and,  although 
not  combustible  spontaneously,  will  explode  so 
soon  as  a  flame  comes  in  contact  at  any  point 
with  the  gas.    The  evidence  also  indicated  that 
the  outlet  of  the  sewer  at  the  river  was  stopped 
up  by  reason  of  the    high  stage   of   water. 
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There  was  evIdeDce  to  sbow  that  some  of  the 
lar^e  manholes  or  inlets  to  this  sewer  in  the 
vicinity  of  the  saloon  were  not  opened  after 
the  oti  ran  into  the  sewer,  and  that  the  cover 
of  a  manhole  in  the  street  west  of  the  saloon 
was  thrown  Into  the  air  by  the  explosion,  and 
broken  in  pieces.  The  death  of  the  plaintiff's 
husband  occurred  Jul^  20, 1893,  the  day  of  the 
liiKuster.  and  this  suit  was  instituted  on  Sep- 
tember 16th  following. 

1.  The  first  question  is  whether  the  case 
should  have  gone  to  the  jury  on  the  issue  of 
negligence  on  the  part  of  the  city.  Irrespecti  ve 
of  any  inquiry  as  to  the  capacity  or  construc- 
tion of  the  sewer,  it  is  settled  law  in  Missouri 
that  a  cit  V  is  liable  for  any  omission  of  reasona- 
ble or  ordinary  care  in  the  management  of  such 
a  property.  What  is  ordinary  care  depends 
very  greatly  on  the  facts  and  circumstances  of 
each  particular  case.  In  determining  what 
care  of  property  is  reasonable,  its  situation  and 
the  objects  of  its  use  should  be  considered. 
Here  was  a  large  sewer,  which  ran  under  busi- 
ness buildings  in  a  populous  part  of  the  city, 
and  tbe  sewer  exploded  in  the  circumstances 
described.  There  is  not,  bv  the  wa^,  the 
slightest  claim  or  suggestion  of  any  negligence 
on  the  part  of  the  deceased.  That  a  large  body 
of  inflammable  oil  had  entered  the  sewer,  be- 
en use  of  the  fire  at  the  oil  works,  was  a  fact 
wbich  the  Jury  might  naturally  have  inferred 
the  city  had  notice  of,  after  a  lapse  of  four  days, 
as  also  of  the  high  water  in  the  Mississippi 
river  prevailing  at  that  time,  preventing  a  free 
discharge  of  the  contents  of  the  sewer  in  that 
direction.  The  fact  that  gases  form  from  such 
oils  upon  subjection  of  the  latter  to  heat  is  a 
mailer  of  ordinary  scientific  knowledfi;e,  of 
which  courts  will  take  Judicial  notice,  ft  was, 
moreover,  testified  to  as  a  fact  in  the  case  be- 
fore us.  In  view  of  the  conditions  existing  at 
the  time  of  the  disaster,  what  was  the  duty  of 
the  city,  or  rather,  what  fair  inferences  mav  be 
drawn  (from  the  fact  of  the  explosion  and  its 
circumstances)  as  to  the  performance  or  non- 
performance by  the  city  of  the  duty  of  ordinary 
care  towards  its  citizens  living  along  the  line 
or'  the  sewer?  It  is  in  evidence  that  the 
large  vent  or  manhole  in  the  street.  Just  west 
of  the  saloon,  was  tightly  covered  during 
the  four  days  from  the  fire  to  the  explosion, 
and  that,  when  the  latter  occurred  the 
iron  cover  of  that  opening,  about  8  feet 
in  diameter,  was  thrown  a  great  distance 
by  the  force  of  the  shock.  The  time  was 
summer,— the  latter  part  of  July;  yet 
nothing  whatever  appears  to  have  been  done 
by  the  city  authorities,  so  far  as  this  evidence 
indicates,  towards  averting  the  eflfects  likely  to 
follow  the  escape  of  such  a  large  body  of  vola- 
tile oils  into  a  sewer  whose  natural  ouUet  was 
tbstructed  by  the  high  water  in  the  river,  as 
stated.  All  the  facts  which  made  the  sewer 
dangerous  might  fairly  have  been  found  to  be 
wiihin  the  knowledire  of  the  city  officials  after 
the  lapse  of  time  following  the  fire.  Vander- 
alice  ▼.  Philadtlphia{lS8S)  103  Pa.  102.  Care 
fully  managed  sewers  do  not,  according  to  the 
common  experience  of  men,  usually  blow  up 
and  scatter  destruction  and  death.  Such  a 
performance  is  of  itself  entitled  to  considera- 
tion, on  the  iuue  of  care  in  respect  of  such 
property;  or,  as  some  jurists  have  said,  *'the 
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thing  it^pii  speaks."  Koelsch  v.  Philadelphia 
Co.  152  Pa.  355,  18  L.  R.  A.  769,  25  Atl.  522. 
Had  the  cover  of  the  large  opening  west  of 
the  saloon  been  removed,  so  as  to  allow  the 
direct  escape  of  the  gas  at  that  (point,  it  may 
be  that  the  disaster  would  have  been  avoided. 
It  was  not  removed;  nor  do  any  other  steps 
appear  to  have  been  taken  in  regard  to  the 
care  of  the  sewer  by  the  city  authorities  aft- 
er the  How  of  the  oil  into  it  on  the  22d  of 
July.  It  is  not  always  consistent  with  com- 
mon prudence  to  await  a  catastrophe  before 
taking  precautions  against  it.  Nor  is  it  con- 
clusive of  careful  management  that  a  partic- 
ular disaster  has  never  before  occurred.  It  is 
often  an  essential  part  of  reasonable  care  to 
guard  against  those  perfornmnces  which  men 
of  ordinary  prudence  would  naturally  and 
reasonably  anticipate  in  dealing  with  such 
dangerous  agencies  as  science  has  contribut- 
ed to  our  highly  complex  civilization.  To 
what  extent  such  foresight  is  demanded  by 
the  dtity  to  use  oordinary  care  it  would  be 
very  difficult  to  say.  We  shall  not  attempt 
to  generalize  on  that  topic  now;  and,  as  the 
cause  at  bar  should  be  brought  to  another 
trial,  we  do  not  propose  to  so  into  any  fur- 
ther comment  on  the  facts  than  seems  need- 
ful to  indicate  our  general  view  as  to  their 
probative  fOroe  and  tendency.  It  appears  to 
us,  on  the  testimony  submitted,  that  it  can- 
not be  declared  as  a  conclusion  of  law  that 
the  city  fully  perf<Mined  the  full  measure  of 
its  duty  in  respect  of  the  sewer  property; 
and  henoe  that  the  learned  trial  judge  erred 
in  giving  the  instruction  which  denied  plain- 
tiff the  right  to  go  to  the  jury  for  a  finding 
of  fact  as  to  the  alleged  negligence  of  the  dty . 

2.  Touching  the  charge  against  the  oil 
company,  there  is  no  evidence  as  to  the  ori- 
gin of  the  fire  at  the  works,  nor  any  evidence 
of  any  want  of  care  on  the  part  of  the  com- 
pany in  regard  to  the  flow  of  oil  into  the 
sewer.  That  flow  was  caused  by  the  direction 
of  the  chief  of  the  city  fire  department  for  the 
purpose  of  averting  the  danger  of  spreading 
the  conflagration.  The  oil  company  was  not 
responsible  for  that  action  on  the  facts  shown, 
nor  was  it  responsible  for  the  care  of  the 
public  sewer  which  exploded  four  days  later. 

We  conclude  that  the  ruling  and  finding  oa 
to  the  oU  company  should  he  affirmed;  hut 
as  to  the  city  the  judgment  ie  reversed  and 
the  cause  remanded*  for  a  new  trial. 

Braoe*  Ch.  J.,  and  Bobiiisony  J.,  ooncur. 
SCaof arlane,  J.,  concurs  in  the  result. 

The  cause  having  been  transferred  to  the 
court  in  banc  on  March  3,  1896,  the  follow- 
ing opinion  was  handed  down: 

Per  Ovxiant 

The  foregoing  opinion  of  Barclay,  J.,  hand- 
ed down  in  division  No.  1,  is  adopted  as  the 
opinion  of  the  court  in  banc,  Brace,  Ch.  J., 
land  Gantt  and  Macfarlane,  JJ.,  concurring 
therein  with  him;  8herwood,  Burgess,  and 
Robinson,  JJ.,  dissenting.  Aocordingly  the 
judgment  of  the  circuit  court  is  affirmed  ae 
to  the  Watere-Pieroe  Oil  Oomf^ny,  and  is 
reversed  and  remanded  for  new  trial  as  to 
the  city  of  St.  Louis. 

Bherwoody  J.,  dissenting: 

Action  by  plaintiff,  the  widow  of  Oarl  B. 
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Fncha^  deceased,  to  recover  damages  for  the 
death  of  her  husband,  caused  by  the  explosion 
of  Mill  Creek  sewer.  The  petftion,  after  for- 
mal and  preUminary  statements,  alleges  that 
the  defendant  city  had  built  the  sewer,  and 
then  proceeds  to  state  that  a  fire  broke  out  on 
the  premises  of  defendant  the  Waters-Pierce 
Oil  Company  on  the  22d  of  Ju1y«  1892,  where 
a  large  slock  of  oils  was  stored  by  that  com- 
pany; and  that  such  company  did  cause  and 
permit  said  oik  to  escape  and  run  into  the 
above-mentioned  sewer,  fill  the  same  with  oil, 
and  generate  gases  therein,  etc  Having  made 
these  allegations,  the  petition  then  avers  that 
"under  a  license  from  the  then  owners  of  said 
lot  [referring  to  the  lot  afterwards  bought  by 
Carl  £.  Fuchs  in  May,  1884]  the  said  sewer 
was  by  said  city  constructed  and  carried  under- 
neath said  lot  eastwardly  towards  the  said 
river,  and  that  said  sewer  was  located  below 
the  cellar  afterwards  caused  to  be  built  upon 
laid  lot  by  said  deceased,  Carl  £.  Fuchs;  that 
when  defendant  the  city  of  8t.  Louis  obtained 
said  license  from  said  owners  it  assumed  and 
agreed  with  the  then  owners  of  said  lot  and 
their  assigns,  and  became  bound,  to  keep  and 
maintain  said  sewer  in  good  order,  and  to  care 
for  the  said  sewer,  so  that  said  lot  and  any  im- 

Srovementa  which  might  be  put  thereon  would 
e  free  from  danger  of  injutr  on  account  of 
said  sewer  and  the  use  thereof."  The  peti  ion 
then  concludes  thus:  "Plaintiff  further  alleges 
that  said  sewer  was  provided  with  openings 
eapecially  designed  to  carry  off  any  eases 
which  mifrht  arise  in  said  sewer  and  be  liable 
to  combustion  and  explosion,  and  that  said 
sewer  and  the  openinsn  thereof  aforesaid, 
on  and  prior  to  the  add  26th  day  of  July. 
18$^,  were  in  the  sole  care  and  control 
of  defendant  the  dty  of  St.  Louis,  its  agents 
and  servanta,  yet  the  said  city,  its  agents  and 
servants,  knowing  that  said  defendant  the 
Waters-Pierce  OilGompany  bad  flooded  said 
sewer  with  oil,  neglected  to  open  said  vents, 
and  carelessly  and  negligently  failed  to  take 
measures  and  precautions  to  prevent  gases 
arising  and  accumulating  in  said  sewer  so  as 
to  endanger  the  same;  and  that  between  the 
said  22d  and  26tb  days  of  July,  1892,  gases 
did  arise  and  accumulate  in  said  sewer  in  great 
and  very  dangerous  quantities,  and  on  the 
date  last  named,  and  within  six  months  next 
before  the  commencement  of  this  suit,  ignited 
and  exploded  with  great  force,  throwing  open 
said  sewer  underneath  the  property  of  said 
Csrl  E.  Fuchs,  shattering  his  said  building, 
and  also  then  and  there  causing  the  death  of 
said  Carl  £.  Fuchs,"  etc.    The  answer  was  a 

Seneral  denial  by  defendant  dty  as  well  as  by 
efendant  company. 

The  evidence,  in  substance,  so  far  as  neces- 
sary to  state  iL  was  to  this  effect:  Carl  E. 
Fuchs,  deceased,  owned  the  building  on  the 
east  side  of  Fourth  street,  seven  or  eight  doors 
louth  of  Chouteau  avenue,  and  about  four 
blocks  from  the  river.  This  section  of  the 
dty  is  a  vallev,  and  the  sewer  in  question  is 
known  as  "Mill  Creek  Sewer.*'  This  sewer 
was  formerly  a  creek,  and  conRtituted  the  nat- 
ural drainage  of  a  large  portion  of  the  city, 
into  which  very  numerous  smaller  sewers 
emptied,  and  it  drained  the  property  in  Mill 
Creek  valley  from  Grand  avenue  eastwardly, 
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and  also  drained  the  City  Hall  and  Four 
Courts.  Fuchs'  building  was  located  over  this 
sewer,  which  was  built  in  1858  or  1850,  in  the 
most  solid  and  substantial  manner,  the  stones 
composing  it  being  very  massive,  and  it  ran 
through  the  lot  on  which  the  store  building  of 
Fuchs  was  situate  in  a  northwesterly  and  south 
«»asterly  direction  and  crossed  Fourth  street  and 
Broadway,  which  converged  at  that  point,  and 
were,  in  conseouence  of  such  convergence, 
some  200  to  800  feet  wide  at  that  point!  On 
July  26, 1892,  the  sewer  exploded  about  4:25 
p.  M.,  and  in  consequence  of  which  Carl  £. 
Fuchs  died  on  that  day.  The  explosion  tore 
out  the  front  of  the  store,  except  the  iron  pil- 
lars; also  the  rear  wall  of  the  entire  building, 
and  the  floor  of  the  store;  and  opened  the 
sewer  through  the  whole  length  of  the  build- 
ing, and  extended  eastwardly  between  Second 
and  Main  streets,  where  the  entire  top  arch  of 
the  sewer  was  thrown  out  for  a  distance  of 
about  400  or  500  feet  The  street  west  of  the 
store  was  not  disturbed,  but  the  sidewalk  on 
the  west  side  of  Broadway  was  torn  up,  and 
also  the  property  next  to  it  There  were 
covers  for  the  sewer  in  the  middle  of  the  street 
(where  Broadway  and  Fourth  street  join)  op- 
posite the  store,  and  another  on  the  west  side 
of  Broadway,  about  150  feet  from  the  store. 
This  cover  was  blown  off,— the  one  in  the 
strr  et  wast  of  the  store, — an  ordinarv-siased  man- 
hole,  8  feet  in  diameter,  with  a  solid  cast-iron 
lid,  abotit  f  of  an  inch  thick.  After  the  ex- 
plosion this  lid  waa  found  broken  in  piecea, 
and  the  contents  of  the  store,  barrels,  boxes, 
bottles,  shelving,  and  woodwork,  wood  floors. 
Joists,  plaster,  and  wainscoting  were  in  the 
sewer,  through  which  the  water  was  rushing. 
There  was  a  substance  in  the  cellar  whicn 
looked  like  an  oily  mass,  and  had  a  gaseous 
smelL  The  Waters- Pierce  Oil  Company's 
place  of  business  was  between  Gratiot  street  on 
the  south.  Twelfth  street  on  the  OHSt,  the  rail- 
road tracks  on  the  north,  and  Fourteenth  street 
on  the  west,  and  was  ten  blocks  west  and  two 
or  three  blocks  north  of  the  Fuchs  store,  and 
was  dose  to  the  Mill  Creek  sewer,  where  the 
company  had  large  iron  tanks  for  storing  oils, 
from  which  they  filled  sheet- iron  wagona  for 
distributing  oils  to  retail  dealers  in  the  city, 
etc.  The  loor  of  the  cellar  of  the  Fucns 
house  was  oompoaed  of  a  layer  of  2  or  8  incbea 
of  dndera  with  a  cement  top,  constructed  on 
the  arch  of  the  sewer.  The  sewer  was  14  feet 
wide,  12  feet  high,  and  with  walls  20  to  24 
inches  thick.  At  the  time  of  the  explosion  the 
river  was  very  high,  and  filled  the  cellara  and 
first  floors  of  the  buildings  on  the  levee.  A 
fire  occurred  at  the  defendant  company's  works 
on  July  22d,  four  days  prior  to  the  explosion. 
The  witness  giving  the  foregoing  testimony 
was  Dr.  Fuchs.  a  son  of  the  deceased.  On  his 
cross-examination  this  witness  stated:  Qener- 
ally  ordinary  sewage  is  dark  and  greasy-look* 
ing.  That  he  could  not  tell  whether  any  pe- 
troleum oil  was  mixed  with  the  water  in  the 
sewer,  but  that  it  had  an  odor  like  gas;  not  like 
ordinary  lighting  gas,  but  a  greasy  smell  like 
petroleum  or  gasoline;  something  like  that; 
though  he  was  not  sufficiently  versed  in  chem- 
istry to  tell  what  kind  it  was.  That  the  smell 
was  not  like  that  emanating  from  the  black 
liquid  which  he  had  seen  taken  from  sewers. 
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That  the  tmeU  wm  different  from  theordloary 
gases  from  the  gaa  works.  That  the  manhole 
at  the  intersectioD  of  Broadway  and  Fourth 
street  was  about  100  Co  160  feet  west  of  the 
store.  That  he  knew  of  no  maoboles  in  the 
sewer  east  of  FourUi  street.  That  after  the 
the  explosion  he  saw  fiat  cars,  which  had  fal 
len  into  the  opening  of  the  sewer  which  was 
constructed  under  the  property  before  his 
father  bought  it  or  built  on  it,  and  since  that 
time  no  repairs  on  the  sewer  east  of  Broadway 
bad  been  neoessaiy.  That  there  was  a  slight 
current  to  the  water  in  the  sewer  the  day  of 
the  accident,  but  the  month  of  the  sewer  was 
blocked  up  by  the  river.  That  there  was  only 
one  sewer  inlet  at  the  north  end  of  Market  at 
the  Junction  of  Fourth  and  Fifth  streets,  and 
one  at  the  southwest  comer  of  Broadway  and 
Chouteau  avenue.  That  the  one  at  the  north 
end  of  the  Market  was  reconstructed,  and  it  was 
made  of  clay  pipe,  with  a  goose  neck  to  it,  to 
prevent  the  escape  of  gases  into  the  open  air. 
This  was  done  at  the  instance  of  the  people  in 
the  neighborhood,  who  complained  of  the  ^ases 
and  odors  thus  escaping.  That  the  inlet  at 
the  comer  of  Chouteau  avenue  and  Broadway 
is  intended  to  drain  the  surface  water  from  the 
streets. 

Follenius,  whose  marble  works  were  located 
at  608  and  610  Chouteau  avenue,  and  who  had 
occupied  those  premises  for  about  tmnty-two 
years,  and  who  had  been  familiar  wBi  tne  lo- 
cality for  some  twenty-eight  years,)^ testified 
that  be  remembered  the  fire  which  occurred 
at  the  oil  company's  works  on  Thursday,  the 
22d  of  July.  There  was  a  manhole  at  the  cor- 
ner of  Broadway  and  Chouteau  avenue,  on  the 
west  side  of  the  latter.  That  on  Sunday  (next 
before  the  Monday,  the  26th  of  July,  on 
which  the  explosion  occurred),  his  place  hav- 
ing connection  with  the  sewer  he  observed  a 
peculiar  smell  from  the  sewer.  That  it  seemed 
as  though  mixed  with  sewer  gas  and  roal  oil, 
which  was  different  from  the  sewer  gas  smells 
which  were  there  most  all  the  time.  That  he 
was  seated  at  his  desk  when  the  explosion  oc- 
curred, and  after  that  went  out  into  his  yard, 
which  looked  as  if  it  had  been  plowed  up  with 
a  large  plow.  That  large  holes  were  blown 
in  the  top  of  the  sewer  8  or  4  feet  over,  from 
which  issued  an  odor  like  he  had  noticed  the 
day  before.  That  the  shock  threw  the  lid  oil 
the  manhole  at  the  corner,  and  on  going  east- 
ward he  noticed  the  same  kind  of  odor  issuing 
at  the  southeast  comer  of  Broadway  and 
Chouteau  avenue;  also  east  of  the  Fachs 
building;  and  that  the  smell  was  unlike  coal 
gas,  and  different  from  any  smell  that  had 
come  from  the  sewer  before.  That  the  odors 
that  came  from  the  manhole  at  the  southeast 
corner  of  Broadway  and  Chouteau  ^ere  there 
before  the  sewer  was  built,  but  since  its  build- 
ing could  only  be  detected  on  a  cloudy,  ralnv 
day.  He  further  testified  that  he  saw  a  col- 
ored mass  mixed  with  the  dirty  water  that  was 
flowing  down  the  sewer,  of  a  kind  of  violet 
color,  but  could  not  say  whether  it  was  oil. 

Tunstal,  another  witness,  was  in  the  back 
room  of  the  building  when  the  explosion  took 
place,  and  Fuchs  and  Eriebanm  were  in  there 
with  him,  and  by  that  explosion  he  was  cast 
into  the  sewer,  and  from  which  he  got  out 
after  struggling  in  the  stream  a  distance  of 
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about  800  feet  There  he  encountered  water 
from  6  to  6  or  7  or  8  feet  deep.  That  in  the 
sewer  were  "sawdust  and  muck  and  petroleum 
and  coal  oil,  and  everything  else  that  you  could 
think  of  that  was  nasty."  That  there  was  a 
little  current,  enough  to  carry  him  alonr,  but 
none  right  where  the  d^>n$  from  the  nouse 
dammed  up  the  sewer.  That  there  was  a  large 
amount  of  sawdust  in  solution,  and  general 
muck,  more  like  molasses  or  tar  or  something 
of  that  kind.  That  petroleum  is  a  thick  fluid, 
like  tar;  and  that  there  was  coal  oil  on  top  of 
the  water.  This  he  recognized  in  the  dark- 
ness  of  the  sewer.  That  there  was  "gas,  either 
from  petroleum  or  whatever  it  was  that  blew 
up  the  sewer."  "That  the  explosion  didn't 
ignite  all  the  gas  in  the  sewer.  That  there 
were  other  odors  there  besides  that  of  gaa. 
That  witness  was  compelled  to  hold  his  noee, 
and  get  under  the  water,  to  keep  from  being 
asphyxiated  with  the  gas,  which  was  Just  like 
needles  going  up  into  bis  nose."  That  the  de- 
fendant oil  company's  works  were  located 
alongside  of  the  Mill  Creek  sewer,  between 
Twelfth  and  Fourteenth  streets,  on  the  Pacific 
Railroad;  and  that  this  was  the  only  oil  mill 
on  that  sewer. 

Two  hours  after  the  occurrence  of  the  explo- 
sion, another  witness.  Dr.  Bowler,  who  was  in 
the  second  story  of  the  Fachs  building  when 
it  occurred,  states  that  a  characteristic  pungent 
smell  was  noticeable  arising  from  the  opening 
in  the  sewer,  such  as  usually  arises  from 
sewers;  that  after  the  explosion  there  was 
smoke  or  vapor  arising  from  the  sewer,  indi- 
cating that  there  had  been  fire  or  combustion 
in  the  sewer,  and  that  the  gas  had  been  con* 
sumed;  that  the  ordinary  gas  which  accumu- 
lates in  sewers  from  decaying  vegetable  or 
animal  matter  is  explosive  when  ignited  under 
certain  conditions;  that  the  density  of  the  gaa 
would  have  to  be  sufficient,  and  also  su£Qcient 
heat  to  produce  the  explosion;  that,  if  all  the 
conditions  were  favorable,  you  would  get 
spontaneous  combustion  or  explosion  by  igni- 
tion,— that  is,  applying  a  light  to  the  accumu- 
lated gas;  that  sewer  gas  may  explode,  under 
certain  conditions,  without  the  presence  of  pe- 
troleum; that  he  understood  the  process  of 
manufacturing  gas  from  crude  petroleum, 
which,  and  coal  oil,  are  explosive  when  sub- 
ject to  a  certain  degree  of  heat;  and  that  under 
favorable  conditions  either  of  the  gases  men- 
tioned might  explode  spontaneously. 

Schneider,  who  lived  in  the  next  door  south 
of  Fucbs,  testified:  That  there  were  two  man- 
holes in  the  Mill  Creek  sewer  at  the  junction 
of  Fourth  and  Fifth  streets  (the  latter  of  which 
is  usually  called  Broadway), — one  in  the  mid- 
dle of  the  street  and  the  other  on  the  sidewalk 
on  the  west  side  of  the  street, — and  they  were 
kept  closed  with  solid  covers.  That  there 
were  two  other  openings  to  the  sewer. — one  on 
the  corner,  and  one  right  in  front  of  the  Mar- 
ket,— which  were  made  for  water  to  fiow  into; 
and  two  openings  of  usual  size  to  the  sewer, 
also  open,  covered  with  grates,  in  the  alley, 
144  feet  east  of  the  Fuchs  property,  right  be- 
hind the  property  of  witness.  These  openings 
in  the  alley  are  to  a  sewer  connected  with  the 
main  sewer.  That  on  the  evening  of  the 
day  of  the  fire  (which  occurr^  just  a 
little  after  noon)  the  smell  from  the  sewer  ot 


18^. 


PucHB  ▼.  St.  Louu. 


Itt 


cod  oil  was  80  stronff  Id  his  house  that  tbey 
had  lo  doae  the  windowa.  That  hia  sewer 
oonnects  with  the  Mill  Creek  aewer.  That 
each  auooeeding  night  it  waa  the  aame  way, 
and  they  ocmld  not  stand  it  in  the  rear  of  the 
house,  ud  bad  to  go  to  the  front,  because  of 
this  smdl  of  coal  ofl.  There  was  always  some 
odor  coming  from  the  sewer,  but  not  so  strong 
as  at  tiw  time  mentioned.  That  the  odor  was 
mneb  stnmcer  after  tba  flre  than  before. 
That  ainee  Uie  manholes  on  Foortb  and  FIf  tli 
ttreets  bad  coTered  tops  they  did  not  suffer  so 
mncb  from  the  odor.  That  the  branch  sewers 
affording  connection  from  his  house  with  the 
Mill  Cnek  sewer  had  no  self-acting  safety 
cocka  to  abut  off  odors  from  the  sewer  in  the 
yard. 

Eontz,  a  plumber,  testified  that  seven  or 
eightyears  ago  he  connected  the  premises  of 
the  Waters-Pierce  Oil  Company  with  the  Mill 
Creek  sewer  at  a  point  on  Gratiot  street  op- 
posite Thirteenth,  to  drain  their  yard;  that  there 
was  a  grating  at  the  Junction  of  Fourth  and 
Fifth  streets  over  the  main  sewer,  to  let  the 
water  flow  in. 

HartuDg,  reporter,  testified:  That  he  was 
present  at  the  time  the  fire  of  the  oil  company's 
works  occurred,  and  was  there  some  three 
hours.  That  he  saw  men  who  wore  overalls, 
and  were  laborers,  who  were  acting  under  the 
command  of  Lindsay,  chief  of  the  fire  depart- 
ment, digginff  trenches  in  among  the  railroad 
tracks,  and  tnus  conductiog  the  oil  and  water 
(which  waa  in  large  quantities  in  the  ground, 
from  6  to  12  inches  deep)  tp  the  public  sewers. 
That  these  men  at  work  were  about  15  feet 
north  of  the  oil  company's  plant.  That  it  was 
impossible  to  tell  the  proportions  of  the  fiow- 
ing  water  and  oil.  That  the  meu  were  not 
firemen.  That  while  the  works  of  the  oil  com- 
pany were  furiously  burning,  the  oil  from  the 
works  ran  out  on  the  ground  and  among  the 
railroad  tracks  on  which  the  cars  were  stand- 
ing. That  he  asked  Chief  Lindsay  "whether 
there  was  any  danger  from  that  oil  that  was 
scattered  among  the  tracks  catching  fire  and 
damaging  the  railroad  property,  and  he  said, 
*No,' be  thought  not;  that  the  men  were  lead- 
ing it  into  those  inlets;  and  I  beard  him  aay, 
'MoTe  along,'  *Is  it  botf  and  questions  of  that 
sort."  That  there  was  no  way  to  prevent  the 
oil,  etc.,  from  escaping  and  going  northward 
into  the  Union  I>epot  yards,  where  there  were 
cars  standing,  except  by  turning  it  into  the 
sewers.  That  the  fire  department  was  playing 
on  the  fire  at  the  time  the  works  were  burniog. 
That  one  of  the  officers  of  defendant  company 
stated  to  him  that  there  was  naphtha  in  some 
of  the  company's  tanks.  This  witness  also 
testified  that  there  were  800  or  400  gallons  of 
oil  flowed  into  the  sewers,  and  then,  after  that, 
8,000  or  4,000  gallons;  and  then  said  he  could 
not  estimate  the  quantity,  as  he  could  not  tell 
how  thick  the  oil  was  on  the  surface  of  the 
water. 

Wilson,  a  policeman,  testified  that  just  as  he 
passed  the  Fuchs  place  the  explosion  occurred; 
that  a  dense  smoke  came  out  of  the  building; 
which  resembled  the  scent  which  arises  after 
the  extinguishment  of  a  gaosline  stove. 

Enger,  a  |;as  engineer,  who  had  twenty-one 
years'  expenence  in  makine  gas  from  petro- 
leum  and  its  products,  had  not  studied  the 
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matter  of  how  gases  originate  that  are  formed 
in  a  sewer.  That  gases  arise  by  evaporation. 
They  are  not  made  that  way,  but  are  produced 
that  way  by  simple  evaporation.  That  some 
of  the  constituents  of  the  oil  would  evaporHte. 
That  thia  was  the  case  with  all  kinds  of  oil 
from  crude  petroleum  down  to  naphtha,— gaao- 
line.  That  illuminating  oil  that  is  sold  aa 
keroaene  would  not  give  off  any  vapor  under 
ordinary  temperature,  nor  would  it  produce 
•aygaa.  I  hava  tried  that  may  timea.''  That 
if  yon  poured  aoeh  oil  on  the  floor,  with  a 
lighted  candle  In  the  room,  the  oil  would  not 
take  fire.  That  it  only  explodea  or  burna  by 
contact.  That  crude  petroleum  gives  off  a 
vapor  under  ordinary  temperature;  that  la,  any 
temperature  over  fiO  Fahrenheit,  which  is  in- 
flammable 1^  coming  in  contact  with  fire. 
That  it  cannot  be  called  a  gas,  bat  is  a  vapor. 
That  if  you  filled  a  large  veasel  with  crude 
petroleum,  and  put  it  in  a  closed  room,  after  a 
time,  depending  on  the  atmosphere,  there 
would  be  gas  enough  in  the  room  to  make  it 
dangerous  to  go  in  there  with  a  light.  That 
there  would  have  to  be  a  great  deal  of  ventila- 
tion in  a  room  to  prevent  it  being  danger- 
oua.  *'  I  would  be  afraid  of  it  even  in  any 
case."  That  he  had  given  the  question  of  the 
construction  of  sewers  in  a  city  no  attention. 
That  naphtha  is  one  of  the  first  products  of 
distillation  of  petroleum,  and  is  a  very  liirht 
oil,  and  vapors  form  from  it  much  quicker 
than  they  would  from  petroleum  alone. 
That  gasoline  is  the  same  as  naphtha  only  a 
little  lighter  grade.  Asked  whether  sewer  gas 
or  marsh  gas  would  not  ignite  or  bum  spon- 
taneously, witness  said  that  the  former  would 
not,  and  that  ordinary  gas  would  not,  to  his 
knowledge.  That  it  would  take  a  very  large 
quantity  of  crude  petroleum  to  generate  enough 
vapor  to  cause  Mill  Creek  sewer  to  explode. 
Thst  when  be  spoke  of  oil  evaporating  at  a 
temperature  of  fiO*,  he  referred  to  oil  in  an 
open  vessel:  such  a  one  as  would  admit  of  air. 
That  from  his  general  reading  he  knew  that 
there  was  a  constant  generation  of  gases  from 
animal  and  vegetable  matter,  and  was  called 
"sewer  gas,"  which  is  a  mixture  of  gases. 
That  there  is  a  mixture  of  solphureted  hydro- 
gen, and  maybe  some  marsh  gas.  That  marsh 
gaa  emanates  frem  decaying  vegetable  matter. 
That  witness  believed  that  it  was  common  in 
sewers.  That  the  conditions  were  favorable  to 
it,  and  that  the  conditions  were  more  favorable  . 
to  sulphureted.  hydrogen  being  in  sewer  gas, 
and  more  so  than  ordinary  marsh  gas.  That 
gas  is  generated  in  sewers  from  human  excre- 
ments, rotting  vegetables,  and  animal  matter. 
That  Explosions  from  sulphureted  hydrogen  or 
marsh  gas  would  be  about  the  same  in  their 
violence  as  gas  from  petroleum  vapors.  That 
In  the  opinion  of  witness,  if  the  explosion  had 
resulted  from  crude  petroleum  or  other  cause, 
such  sudden  ignition  would  have  raised  the 
temperature  to  about  2.200"*,  and  the  heat 
would  have  ignited  and  burned  any  petroleum 
in  the  sewer  at  the  time,  and  would  have  ig- 
nited the  petroleum  more  readily  on  the  sur- 
face of  the  water  than  if  lying  on  a  dry  sur- 
face. This  witness  could  not  state  what  the 
temperature  of  the  sewer  was.  That  tank  cars 
containing  hundreds  of  barrels  of  oil  are  con- 
stantly \mng  transported  all  over  the  country 
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without  any  protection  from  the  sud,  and  hav- 
ing on  the  top  of  each  a  cupola  top  with  a 
manhole  in  it,  and  by  means  of  such  holes  the 
cars  are  filled. 

Hum  pert,  who  did  business  for  Peters  at 
French  Market,  across  the  street  from  Fuchs* 
place,  testified:  That  on  the  26th  of  Julv  be 
went  down  in  th^  afternoon,  with  a  lighted 
caudle,  to  put  some  watermelons  away  in  an 
ice  chest  in  the' cellar,  when  a  cloud'of  fire 
came  right  in  hfrfnce  and  knocked  him  on  his 
knees,  etc.  Hi?  place  is  about  150  feet  from 
Fuchs'  place.  And  that  there  was  a  sewer  in 
the  cellar  which  coDuected  with  that  one  in  the 
alley.  That  there  was  a  manhole  in  the  alley, 
over  the  sewer,  which  is  covered  by  a  grate. 
This  was  Just  bark  of  Peters'  building. 

Eern  next  testified  that  he  was  in  front  of 
Peters'  place  when  the  explosion  happened; 
that  he  saw  Humpert.  who  bad  Justcomefrom 
the  cellar  with  his  clothing  on  fire;  that  wit- 
ness took  Humpert's  shirt  off,  the  fire  from  his 
clothes;  and  in  about  the  time  a  person  could 
count  ten,  a  loud  report  was  heard,  and  the 
front  of  Fuchs'  building  came  out. 

At  the  conclusion  of  the  testimony  the  cotirt, 
at  the  instance  of  defendants,  gave  instruc- 
tions in  the  nature  of  demurrers  to  the  evi- 
dence, whereupon  plaintiff  took  a  nonsuit, 
etc. 

1.  It  will  have  been  inferred  from  the  fore- 
going quotations  from  the  pleadings  and  the 
evidence  that  this  cause  requires  consideration 
from  two  points  of  view;  one  relative  to  the 
pleadings,  the  other  to  the  evidence. 

In  the  first  place  there  is  no  evidence  to 
show  that  the  city  contracted  with  the  grantors 
and  their  assigns  or  Fuchs  to  "keep  and  main- 
tain said  sewer  in  good  order,  and  to  care  for 
the  said  sewer,  so  that  said  lot  and  any  improve- 
ments which  might  be  put  thereon  would  be 
free  from  danger  of  injury  from  or  on  account 
of  said  sewer  and  the  use  thereof."  This 
being  the  case,  there  Is  no  right  arising  out  of 
contract  which  could  hold  the  city  liable  in 
the  premises. 

2.  And  it  Is  patent  of  record  that  the  other 
portions  of  the  petition  do  not  state  that  it  was 
the  duty  of  the  city  to  keepMill  Creek  sewer  free 
from  noxious  or  dangerous  gases,  or  free  from 
fluids  and  substances  which  would  generate 
such  gases.  Unless  the  duty  of  the  city  to  do 
this  is  alleged  in  the  petition,  it  states  no  negli- 
gence: for  duty  unperformed  is  the  sole  pr«li- 
cate  of  negligence,  and  without  it  the  latter  can- 
not exist  Oooley,  Torts,  2ded.  791,  793;  Flint 
d  P.  M.  R,  Go.  V.  Stark,  88  Mich.  714;  CMe  v. 
MeK&y,  66  Wis.  500,  67  Am.  Rep.  298;  1 
Shearm.  &  Redf.  Neg.  4th  ed.  §  8;  Hallihan 
V.  Hannibal  A  8t,  J,  R.  Co,  71  Mo.  118.  The 
petition  therefore  states  no  facts  sufficient  to 
constitute  a  cause  of  action, — a  fatal  defect, 
which  may  be  noticed  in  this  court  for  tlie first 
time  {Smith  v.  Bvrrus,  106  Mo.  loc.  cit.  97,  18 
L.  R.  A.  59,  and  cases  cited),  or  on  wliich  ac- 
count objection  could  have  been  taken  in  the 
lower  court  to  the  introduction  of  any  evidence 
{Butler  V.  Lamon,  72  Mo.  227).  Other  matters 
in  regard  to  the  petition  will  receive  comment 
in  asub>equeut  parac^raph. 

8.  Inasmuch  as  the  trial  court  granted  in- 
structions in  the  nature  of  a  demurrer  to  the 
evidence,  it  has  been  thought  proper  to  make 
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exhibition  and  profert  of  that  evidence  some- 
what at  large.  In  cases  of  this  sort,  as  must 
be  obvious,  facts  are  indispensable  factors  in 
determining  the  correct ne.«s  of  the  aonoo  of 
the  trial  court  in  nonsuiting  the  plaintiff  since 
those  facts  must  constitute  the  n  ov  a  t  u  of 
plaintiff's  action  and  of  the  defendant's  defense. 

From  the  facts  in  evidence  it  appears  illu- 
minating oil  that  is  sold  as  kerosene  (coal  oil) 
will  not  give  off  vapor  nor  produce  gas  under 
ordinarv  temperature;  that  it  only  explodes  or 
bums  oy  contact;  that  crude  petroleum,  if 
placed  in  a  large,  open  vessel  in  a  closed  rooni^ 
would  after  a  short  time,  if  subjected  to  a  tem- 
perature of  about  60^  Fahrenlteit,  give  off  suf- 
ficient vapor — ^not  gas — to  cause  an  explosion 
if  the  room  were  entered  with  a  light.  There 
was  no  evidence,  however,  as  to  what  the  tem- 
perature of  the  sewer  was,  nor  as  to  what  the 
effect  would  be  in  the  way  of  generating  gas 
or  vapor  in  the  sewer,  where,  according  to  the 
testimony,  the  proportion  of  the  crude  petro- 
leum, etc.,  must  have  been  exceedingly  small 
when  contrasted  with  the  vast  quantities  of 
water  contained  in  a  sewer  16  feet  wide,  12  feet 
high,  and  from  6  to  6,  7  and  8,  feet  deep,  even 
if  we  adopt  the  bare  conjecture  that  there 
was  as  much  as  8,000  or  4,000  gallons  of  oil 
turned  into  the  sewer.  It  is  true  that  the  tes- 
timony shows  that  naphtha,  etc.»  would  give 
off  vapor  at  a  much  lower  temperature  than 
crude  petroleum,  but  there  is  no  testimony 
showing  what  the  temperature  of  the  sewer  was 
nor  that  anv  naphtha,  etc.,  was  turned  into  the 
sewer  on  the  day  pf  the  fire.  80,  that,  under 
the  testimony,  we  must  put  out  of  view  aa 
constituents  of  the  litigated  injury  naphtha 
and  gasoline,  because  not  shown  to  have 
escaped  from  the  tanks,  nor  to  have  been 
conducted  into  the  trenches  leading  into  the 
sewer;  and  besides,  conceding  such  escape  and 
such  conducting  of  those  fluids,  no  temperature 
of  the  sewer  was  shown.  So  that,  under  the 
testimony,  kerosene  or  coal  oil  and  crude  petro- 
leum must  also  be  excluded  from  consideration 
as  injurvproducing  ingredients,  because  the 
former  does  not  generate  either  gas  or  vapor 
under  ordinary  temperature.  60",  nor  the  1  sitter 
generate  anything  but  vapor — not  gas — ^under 
that  temperature;  and  no  testimony  as  to  what 
degree  of  heat  or  cold  existed  in  the  sewer,  and 
gases — not  vapors— are  alle^^  in  the  petition 
as  the  cause  of  the  explosion.  These  things 
alone  would  certainly  seem  to  warrant  the  rul- 
ing of  the  dial  court  in  giving  the  instructions 
complained  of. 

4.  But  other  inferences  are  to  be  drawn  from 
the  facts  in  evidence  alreadv  related,  which,  if 
possible,  even  more  strong] v  tend  to  support 
the  conclusion  reached  by  that  court  It  can- 
not be  known  with  any  plausible  de^e  of 
probability  from  the  facts  developed  m  evi- 
dence what  was  the  cause  of  the  explosion. 
No  one  can  carefully  read  the  testimonv,  and, 
after  due  deliberation  upon  it,  be  enabled  u> 
say  what  gas  or  combination  or  commingling 
of  gases  produced  the  unfortunate  result  which 
gave  origin  to  this  action.  The  conditions 
were  favorable,  as  the  evidence  shows,  to  the 
generation  of  several  gases,  tiz.:  Methane,  or 
marsh  gas;  or  carburetra  hydrogen,  formed  by 
the  decomposition  of  vegetable  matter  under 
water,  also  known  as  fire  damp,  colorless  and 
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inodorous,  which  te  the  caiue  of  the  ez- 
plorioDB  which  so  frequently  take  place  in 
coal  mines,  and  is  given  oH  when  the  mud  in 
tta^ant  pools  and  marshes  is  stirred;  and  the 
indications  are  of  the  possibility  of  making 
this  gas  from  the  elements,  since  its  constitu- 
ents may  be  thus  formed  (Remsen,  Organic 
Obem.  &  et  $eq.)^  and  which  constitutes  the 
most  abundant  ingredient  of  coal-gas  (Flownes, 
Elem.  Chem.  2d9).  Sulpbureted  hydrogen,  or 
hydrogen  sulphide,  also  a  colorless  gas,  but  by 
no  means  inodorous,  having  the  odor  of  putrid 
eggs,  and  being  the  frequent  product  of  the 
putrefaction  ox  organic  matter,  both  animal 
and  vegetable.  lof.  178.  Now,  if  we  say 
nothing  of  a  gas  or  gases  which  might  result 
from  an  admixture  of  those  aforesaid,  and  if 
we  admit  that  the  conditions  were  also  favor- 
able to  the  generation  of  gas  in  the  sewer  from 
the  oils  introduced  therein,  as  one  of  the  inci- 
dents of  the  fire,  still  we  are  confronted  by  the 
rule  which  declares  that  where  an  action  is 
brought  for  damages  which  are  occasioned  by 
one  of  two  causes,  for  one  of  which  defendant 
is  responsible  and  for  the  other  not,  the  plain- 
tiff is  fated  to  failure  if  his  evidence  fails  to 
show  that  the  damages  were  produced  by  the 
former,  or  if,  from  &e  evidence,  the  probabil- 
ities are  equally  strong  that  the  damages  were 
caused  by  the  one  as  hj  the  other.  SearUs  v. 
Manhattan  R.  Co.  101  N.  Y.  Ml.  This  prin- 
ciple finds  recognition  in  Prie&t  ▼.  Nichols,  116 
Mass.  401,  and  Smith  y.  Firvt  NaJL  Bank,  W 
Mass.  606,  47  Am.  Dec.  09. 

5.  Recurring  for  a  moment  to  the  petition, 
preparatory  to  a  further  discussion  of  the  evi- 
dence from  other  points  of  view,  we  find  that 
it  charges  that  '*said  sewer  was  provided  with 
openings  especially  desifned  to  carry  off  any 
gases  which  might  arise  In  said  sewer,  and  oe 
liable  to  combustion  and  explosion,  etc.,  vet 
laid  citv.  Its  agents  and  servants,  knowing  that 
said  defendant  the  Waters  Pierce  Oil  Company 
had  flooded  said  sewer  with  oil,  neglected  to 
open  said  vents  [and  carelessly  and  negligently 
to  take  measures  and  precautions  to  prevent 
gases  arising  in  said  sewer  so  as  to  endanger 
the  same"],  etc.  The  words  not  included  in 
the  brackets  are  those  which  allege  plaintiiTs 
cause  of  action,  because,  where  a  particular  act 
of  negligence  is  specified  as  a  cause  of  action, 
there  evidence  will  not  be  received  to  support 
a  general  allegation  of  negligence,  but  the 
plaintiff  will  be  confined  to  the  act  of  negli- 
gence specifically  assigned  {Schneider  y.  Mit' 
wuri  P.  B.  Co.  76  Mo.  206;  Waldhier  v.  Han- 
nibal  d8t.J.R  Co.  71  Mo.  614);  from  which 
premise  it  results  that  no  evidence  was  prop- 
erly aHmissible  in  regard  to  the  words  in 
brackets.  Besides,  those  words  were  but  the 
statement  of  a  legal  conclusion,  something  not 
traversable,  ^o  issue  of  fact  could  be  raised 
upon  them.  Bliss,  Code  PI.  8d  ed.  g§  212, 
213,  418.  Under  our  Code,  the  facts  in  plead- 
ing are  constitutive,  and  in  order  to  be  proved, 
must  be  disilnctly  alleged.  Pier  v.  Heinrichof- 
fen,  62  Mo.  838;  Firet  Nat.  Bank  v.  Hatch,  78 
No.  18;  MeKinzie  v.  Mathewe,  60  Mo.  09; 
liicloU  Y.  Larkin,  70  Mo  264;  Laniiz  v.  King, 
93  Mo.  618.  Taking,  then,  the  facto  specific- 
ally assigned  as  negligence,  and  contrasting 
them  with  those  offered  in  evidence  in  their 
support,  we  find  that  within  a  radius  of  260 
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feet  from  Fuchs'  place  of  business  there  were 
four  openings  through  which  the  gases  in  the 
sewer  could  escape,  saying  nothing  of  the  sewef 
connections  at  Peters'  store,  and  at  Follenius* 
marble  works;  and  so  the  only  thing  that  re- 
mains of  plaintiff's  claim  of  the  city's  negli- 
gence in  this  regard  is  as  to  the  manhole  in  the 
center  of  the  street  where  Fourth  and  Fifth 
streets  intersect  each  other,  and  that  at  the 
sidewalk  on  the  west  side  of  Fifth  street.  Re- 
specting the  first  one.  Dr.  Fuchs'  testimony 
shows  that  it  was  constructed  with  a  goose 
neck,  so  as  to  prevent  the  escape  of  gases,  hav- 
ing been  changed  from  a  straight  pipe,  because 
the  people  in  the  locality  complained  of  the 
odors  formerly  coming  from  it;  so  that,  even 
if  the  covering  had  been  removed  from  this 
manhole,  no  gases  could  have  escaped,  and  it 
will  not  be  presumed  that  plaintiff  intended  to 
include  in  her  petition  this  manhole,  but  only 
those  whose  covers,  if  removed,  would  have 
given  ventilation  to  the  sewer, — that  is  to  say, 
egress  for  the  gases  therein.  As  to  the  second 
manhole  cover,  it  was  the  only  one  which 
could  have  been  removed  that  was  not  re- 
moved. But  did  the  nonremoval  of  this  one 
so  retard  or  prevent  the  escape  of  gases  as  to 
cause  the  acddent?  If  It  did,  then  the  burden 
is  on  plaintiff  to  show  that  it  did.  It  devolved 
upon  her  to  "prove  facto  sttd  circumstances^ 
from  which  it  can  be  ascertained  with  reason- 
able certainty  what  particular  precaution  the 
defendant  ought  to  have  taken  but  did  not 
take"  (1  Shearm.  ft  Redf.  Neg.  4th  ed.  §  67), 
which  of  course  would  inclode,  as  a  legitimate 
corollaij  therefrom,  that,  had  such  particular 
precaution  been  taken,  tbs  reasonable  prob- 
ability is  that  the  accident  would  not  have  oc- 
curred. Thus,  in  Daniel  v.  Metropolitan  JS. 
a>.  L.  R.  8  C.  P.  216,  601,  Willes,  J.,  said: 
"It  is  necessary  for  the  plaintiff  to  establish  by 
evidence  circumstances  from  which  it  may 
fairly  be  inferred  that  there  is  reasonable  prob- 
ability that  the  accident  resulted  from  the  want 
of  some  precaution  which  the  defendants 
might  and  ought  to  have  resorted  to;  and  I  go 
further,  and  say  that  the  i)laintiff  should  also 
show  with  reasonable  certainty  what  particular 
precaution  should  have  been  taken."  Though 
the  Judgment  in  this  case  was  reversed  on  an- 
other ground,  this  doctrine  was  distinctly  af- 
firmedin  the  same  Yolume  (page  601)  and  in 
the  house  of  lords  (L.  R.  6  U.  L.  Cas.  46);  and 
the  language  employed  by  Willes,  J.,  has  been 
frequently  cited  and  quoted  with  approval 
Hayei  v.  MieJiigan  0.  R.  Co.  Ill  U.  S.  228,  28 
L.  ed.  410;  Philadelphia,  W.  dt  B.  R.  Co.  v. 
subbing,  62  Md.  604;  WiUianu  v.  Great  Went- 
ern  B.  Co.  L.  R.  0  Ezch.  157;  Sioux  City  d  P. 
B.  Oo.  V.  Stout,  84  U.  8.  17  Wall.  667,  24  L. 
ed.  746;  RandaU  y.  Baltimore  d  0.  B,  Co.  100 
U.  8.  478,  27  L.  ed.  1008;  Lovearow  y.  £m^ 
don,  B.  d  S.  0.  B.  Co.  16  0.  B.  N.  8.  660. 

In  the  case  at  bsr  there  was  no  attempt  to 
make  the  proof  here  indicated  as  necessaiy;  in 
short,  to  connect  the  neglect  to  remove  the 
cover  of  the  single  manhole  with  the  accident. 
In  illustration  of  this  principle  it  has  been 
ruled,  where  the  jury  are  told  that,  if  all  the 
evidence  satisfied  them  that  there  had  been 
negligence  on  the  part  of  the  defendant,  al- 
though they  might  not  be  able  to  satisfy  them- 
selves in  what  that  negligence  consisted,  they 
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would  be  Authorized  to  find  a  Terdict  for 
plaintiff,  that  such  a  charge  was  erroneous; 
that,  if  the  jury  could  not  find  anv  rational 

ground  upon  which  to  impute  neeli^ence  to 
efendant,  they  should  give  a  verdict  in  its 
favor.  MeCaig  v.  Erie  R.  Co,  8  Hun,  599; 
SearleB  v.  Mtwhattan  R.  Co.  wpra. 

6.  Again,  if  the  city  is  to  be  held  responsi- 
ble for  failing  to  keep  open  the  vents  to  the 
sewers  within  its  jurisdiction,  is  it  to  be  held 
liable  also  if  some  person  passinsr  while  the 
vents  are  open  casts  a  lifrhted  match  into  one 
of  them,  or  the  gas  from  it  rises  and  catches 
fire  from  a  street  lamp,  thereby  causing  an  ex- 
plosion? Is  it  possible  that  the  city  can  be  thus 
held  responsible  whether  it  does  or  does  not 
open  vents?    And  yet,  if  the  position  taken  by 

glaintiff  as  ground  for  recovery  in  this  action 
e  correct.— that  the  city  is  responsible  for  the 
gases  which  breed  in  its  sewers,— then  the 
spectacle  will  soon  be  presented  of  actions  for 
damages  against  the  city  because— First,  it  does 
not  open  its  sewers,  and  thereby  allow  the 
gases  therefrom  to  escape,  thereby  causing  an 
explosion;  because,  second,  it  does  open  its 
sewers,  and  thereby  an  explosion  is  caused; 
because,  third,  it  opens  its  sewers  to  allow  the 
gases  to  escape,  and  thereby  becomes  liable  for 
disease  and  death  scattered  by  reason  of  the  es- 
cape of  such  gases;  because,  fourth.  It  does 
not  pump  out  the  sewage  from  the  sewers,  or 
at  least  does  not  use  a  liberal  quantity  of  dis- 
infectanu  so  as  to  deodorize  the  contents  of 
the  sewer  and  thus  render  them,  if  not  sweet, 
at  least  innocuous.  Such  are  the  possibilities  of 
municipal  liability  which  present  themselves 
if  the  present  action  can  be  maintained.  And 
if  it  can,  it  might  be  well  to  sugirest  that,  if 
the  city  is  thus  to  be  made  an  insurer,  it  oueht. 
at  least,  as  some  compensation,  to  be  allowed 
to  issue  accident'  policies,  and  take  premiums 
on  the  multitudinous  risks  it  is  thus  compelled 
to  assume.  Hitherto  it  had  been  supposed  that 
it  was  the  peculiar  and  exclusive  purpose  and 
function  of  sewers,  and  that  they  were 
adapted,  devised,  and  designed,  to  conceal  and 
carry  oil  the  foulness  which  accumulates 
where  great  bodies  of  people  congregate,  and 
not  to  disseminate  mephitic  odors  and  gases, 
thus  poisoning  the  atmosphere  throughout  the 
city. 

7.  Furthermore,  Mill  Greek  sewer,  as  was 
conceded  at  the  trial,  was  constructed  in  a 
manner  that  left  nothing  to  be  desired.  It  had 
been  built  some  thirty-four  years,  and  no  acci- 
dent of  the  nature  now  presented  had  ever  oc- 
curred In  it  Indeed,  it  does  not  appear  that 
an  oocnrrenoe  of  such  sort  had  ever  before 
happened.  Now,  it  is  settled  by  abundant  au- 
thorities, and  by  numerous  and  frequent  ad- 
judications, that  it  is  not  negligence  to  omit  a 
precaution  which,  if  taken,  would  have  pre- 
vented the  injury,  when  the  injury  could  not 
reasonably  have  been  anticipated,  and  would 
not,  unless  in  exceptional  circumstances,  have 
happened  because  of  the  omission.  Such  in- 
stances are  assigned  to  the  domain  of  inevita- 
ble accident,  for  which,  no  one  being  neeli- 
gent,  no  one  is  responsible.  Thus  in  Dougan 
V.  Chfimplain  Tramp,  Co,  66  N.  Y.  1,  D., 
plaintiff's  intestate,  was  a  passenger  upon  de 
fenriant's  boat  on  Lake  Chsmplain.  The  for- 
ward   deck  was   surrounded  by  bulwarks  8 
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or  4  feet  high,  with  gangways  upon   each 
side,  closed  by  rails  hinged  to  the  bulwarks,  and 
of  the  same  height,  and  coming  down  upon  stan- 
chions in  the  center  of  the  gangway,  leaving  the 
space  beneath  open.    This  deck  was  not  de- 
signed for  passengers,  but  they  were  permitted 
to  come  upon  it  with  knowledge  of  defendant's 
employees.   D.  came  out  thereon.  His  hat  blew 
off.    He  sprang  to  recover  it,  slipped  under 
the  gangway  rail,  fell  overboard,  and  was 
drowned,    it  appeared  that  all  the  boats  upon 
the  lake  were  constructed  in  the  same  manner; 
that  they  had  been  so  run  for  many^ears;  and 
there  waa  no  proof  tending  to  show  that  anv 
one  had  ever  before  gone  overboard  in  thia 
way,  or  that  such  danger  had  been  appre- 
hended.   Held,  that   the  evidence  failed  to 
show  negligence  on  the  part  of  defendant, 
and  thatplaintifl  was  properly  nonsuited.    8o. 
too,  in  HvhbeU  v.  Tonkers,  plaintiff  was  riding 
along  one  of  defendant's  streets,  the  roadbed 
of  which  was  SO  feet  wide,  macadamized,  and 
in  good  condition.    On  one  side,  where  the 
street  was  graded  up  about  12  feet,  there  waa 
a  sidewalk  10  feet  wide,  separated  from  the 
roadbed  by  a  curbstone  8  inches  high.     There 
was  no  fence,  wall,  or  other  obstruction  to 
guard  the  outer  edge  of  the  aide  walk.    The 
horse  attached  to  the  wagon  in  which  plaintiff 
was  riding  became  frightened  and  commenced 
to  shy,  and,  spite  of  the  efforts  of  the  driver, 
went  over  the  curbstone  and  aidewalk,  and 
down  the  embankment,  carrying  the  wagon 
and   plaintiff   with   him.    In   an   action    to 
recover   damages   for   injuries   received    by 
plaintiff  it  appeared  that  the  atreet  had  been 
in  the  same  condition  since  its  opening,  over  ten 
years  before,  and,  so'far  as  appeared,  no  simi- 
lar accident  had  occurred.    Held,  that  defend- 
ant was  not  liable,  that  the  accident  waa  one 
of  a  class  so  rare,  unexpected,  and  unfbreseen. 
defendant  could  not  be  charged  with  negli- 
{renre  for  a  failure  to  guard  agaiust  it.    104  N. 
Y  484,  68  Am.  Rep.  622.     A  mule  caught  iia 
foot  in  a  hole  in  a  railroad  track  so  small  that 
no  one  could  have  foreseen  sueh  result     Held, 
no  liability.    Nehon  v.  Chicago,  M.  db  St,  /*. 
R.  Go,  80  Minn.  74.     Similar  nonliability  was 
announced  where  a  workman  waa  painting  by 
lamplight  the  inside  of  a  tank  with  an  ap- 
proved and  long- used  paint,  bouj^ht  ready  for 
use,  and  tbe  benzine  in  the  pamt  caused  an 
explosion,    Allison  Mfg,   Co.  v.   McCormick^ 
118  Pa.  619.    From  some  unexplained  cause  a 
telegraph  wire  across  a  track  sagged,  and,  hit- 
ting a  brakeman  on  top  of  a  car,  broke,  at  the 
same  time  becoming  fastened  to  the  car  brake. 
The  end  caught  a  man  engaged  in  bosinean 
near  the  depot,  and,  the  wire  being  drawn 
along  by  the  moving  train,  the  man  was  killed* 
Held  to  be  an  accident    "Negligence,"  saya 
Mitchell,  Ch.  J.,  'is  not  to  be  presumed  from 
the  fact  of  an  occurrence  like  that  involved  in 
the  present  case,  the  statement  of  which  sug- 
gests its  anomaloua,  exceptional,  and  extraordi- 
nary character."     Wabaih^  St,  L.  db  P.  R.  Go, 
V.   Loeke,  112  Ind.  404.     Like  rulings  have 
been  announced  where  accidents  have  hap- 
pened from  machinery,  where  their  liability  to 
happen  is  proved  only  by  their  actual  happcn- 
ine.      Richards    v.    Rough,    68    Mich.    212« 
^<>gren  v.  UaU,  Id.  274.    In  &MaUey  v.  jlfas- 
souri  P,  R,  Co,  118  Mo.  819,  the  tunnel  hn^l 
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been  osed  for  thirteen  years,  and  in  an  action 
bioagfat  for  the  death  of  the  plaintiff's  husband, 
employed  in  the  defendant's  tunnel,  tbrouffh 
nhkk  it  operated  looomotires  and  cars,  tne 
petitfon  dtarired  that  the  tunnel,  because  the 
fan  that  ^enAated  it  was  out  of  repair,  was  in 
i  dangerous  oonditioo,  being  filled  with  steam, 
imoke,  and  poisonous  gases;  and  that  defend- 
ant,  well  knowing  this  fact,  which  was  un- 
known to  the  deceased,  neiarli^ntly  ordered 
kirn  to  go  into  the  tunnel,  whereby  he  was 
choked,  strangled,  and  killed.  Held  that  as 
there  was  total  failure  of  the  evidence  to  show 
that  the  smoke  in  the  tunnel,  when  dece<ient 
entered,  was  dangerous  to  human  life,  or  to 
ihow  that  defendant  could  haye  anticipated  a 
condition  of  the  tunnel  dangerous  to  human 
fife,  plaintiff  could  not  recover.  To  the  like 
effect,  see  Cooley,  Torts,  91  et  mq,;  Withen  v. 
North  Sent  18L  &.  27  L.  J.  Exch.  417;  L^iu9 
?.  Union  Ferry  €0.  84  N.  T.  456,  88  Am.  Rep. 
588;  CletelandY.  New  Jersey  8,  B.  0?.  68  N. 
T.  806:  SuUon  ▼.  New  York  0.  ^  H.  R.  R  Co. 
66  N.  Y.  248:  Bishop,  Non-Cont  L.  f%  182. 
447:  BMop  ▼.  Union  R  Go.  UK  I.  814.  61 
Am.  Rep.  886;  Wriffht  ▼.  Wilmingftan,  02  N. 
C.  166.  The  same  principle  is  recognized  in 
Fieri  v.  8i.  Louie,  68  Mo.  841,  88  Am.  Rep. 
504«  where  the  ci^  was  held  not  liable  to  a 
person  for  injuries  inflicted  by  the  fall  of  a 
market  house,  caused  hy  a  wind  storra  of  un- 
precedented force  and  violeoce.  It  is  unneces- 
aaiy  to  say  here  whether  the  case  might  not 
ba?e  rested  on  another  ground.  It  is  certainly 
opposed,  in  any  event,  to  a  recovery  by  plain- 

8.  Moreover,  the  defendant  citj,  in  the  onn- 
itraction  of  Mill  Creek  sewer  and  in  its  main- 
tenance, was  and  is  eneraged  as  a  governmental 
agencv  in  the  performance  of  a  puolic,  sanitary 
duty  lor  the  public  good,  and  not  for  its  own 
private  advantage  or  emolument.  In  sucb  cir- 
comatances  it  is  well  settled  in  this  state,  as 
well  as  in  many  other  lurisdictionst  that  a  mu* 
nicipality  is  not  liable  in  damsges  for  the 
wrongful  or  negligent  acts  of  its  officers  and 
servants,  unless  made  thus  liable  by  positive 
law  or  by  inevitable  implication.  Murtaugh 
V.  A.  UmU,  44  Mo.  479;  HtOer  v.  8edaUa,  68 
Mo.  160,  14  Am.  Rep.  444;  MeKenna  v.  8t, 
Ln/ii,  6  Mo.  App.  820;  Armeironff  ▼.  Bmne- 


i,  79  Mo.  819;  Carringtcn  v.  8t.  Lome,  89 
Mo.  212,  68  Am.  Rep.  106;  MawmiUan  r.  Nem 
TorK  62  N.  T.  160,  20  Am.  Rep.  468;  BiU  t. 
Boeton,  122  Mass.  844,  28  Am.  Rep.  882;  De- 
ireit  V.  BUuMy,  21  Mich.  84, 4  Am.  Rep.  460; 
2  Dill.  Mun.  Oorp.  4tb  ed.  Sg  966.  966a.  976- 
077,  980,  and  cases  died.  Carrington  ▼.  8$. 
Lottin,  eupra,  while  it  correctly  states  the  prin* 
dple  applicable  to  this  class  of  cases,  yet  its 
application  in  that  instance  sngsests  an  inter- 
rogation point,  as  to  which  see  i§  68,  60.  210, 
974,  976.  DiU.  Mun.  Corp.  4th  ed.  Besides,  if 
the  theory  contended  for  by  plaintiff  is  to  pre- 
fail,  it  would  result  in  easting  on  defendant 
dty  a  task  impossible  of  performance,  as 
ilready  indicated,  and  one  which.  If  it  could 
he  peiiormed,  would  subject  the  city  to  fresh 
liabilities  by  reason  of  such  performance,  and, 
in  addition  thereto,  would  defeat  and  destroy 
the  very  purpose  and  function  which  a  sewer 
is  obviously  designed  to  accomplish,  to  wit,  to 
prevent  the  air  of  the  municipality  from  being 
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contaminated  by  fool  odors  and  other  contu- 
ffious  and  infectious  gases  and  emanationa. 
When  a  dty  has,  as  in  this  instance,  built  a 
sewer  in  a  most  admirable  manner,  and  has 
kppt  such  health-preserving  conduit  free  from 
obstructions,  its  complete  duty,  whether  con- 
sidered a  public  or  a  corporate  one,  has  been 
entirely  discharged. 

9.  It  onlv  remains  to  say  that  there  is  notb 
ing  in  the  facts  in  evidence  which  by  any  pos 
sibilitv  casts  any  blame  or  liability  on  defend- 
ant oil  company.  It  cannot  be  considered  as 
having  permitted  the  oils  to  escape  and  run 
into  the  sewer,  merdy  because  it  did  not  forbid 
the  oils  which  ran  from  its  premises  into  the 
streets  and  on  the  railroad  tracks  from  being 
turned,  by  means  of  trenches  dug,  into  the 
sewer,  nor  because  it  did  not  use  force  to  pre- 
vent this  from  being  done.  For  the  foregoing 
reasons  the  judgment  should  be  affirmed;  and 
for  which  reasons  I  dissent  from  the  majority 
opinion. 

Biir|pe«i  and  Bobi]i«oii«  JJ.,  concur. 


(Division  S). 
BTATB  of  Missouri,-  AppL^ 

Alexander  McCABB  ei  al.,  Beepte. 
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1.  The  luune  and  aii^iiatiire  of  a  elaiaa- 
ant  WLf^nej  subscribed  to  tbreiitenfnflr  lettera 
and  drculara  which  are  sent  in  violation  of  Bev- 
Stat.  ISM,  I  tRHB,  is  entirely  immaterial  to  the 
offense  of  the  persons  who  sent  them. 

8.  The  eonstltnti.onal  rightsi  of  property 
do  BOt  Include  the  right  to  eei&d  lettera 
or  oircniars  to  a  debtor,  threatenlnir  to  advertise 
a  claim  against  him  for  aUe.  which  oonstltates 
an  offense  under  Rev.  Stat.  188B,  I  8782,  as  a  threat 
to  injure  bis  credit  or  reputation. 

8«  The  o<MietltiitloiiaI  guaranty  of  the 
right  to  speak*  write,  or  pnbllahon  any 

subject,  does  not  extend  to  the  sending  of  letters 
or  olroulan  to  a  debtor,  threatemna  to  advertise 
a  claim  against  him  for  tale,  which  is  a  threat  to 
injure  his  credit  or  reputation*  In  violation  of 
Bev.Stat.]M,l87aBL 

<Oetoberr,UBD 

APPEAL  by  the  state  from  a  Judgment  of 
the  St  Louis  Court  of  Criminal  Correction 
quashing  an  indictment  for  sending  threatening 
letters  contrary  to  the  provisions  of  the  statute. 
SewreecL 

The  facts  are  stated  in  the  opinion. 

Mesen,  Thomae  E«  HnlTihill*  Jaaiea 
L.  Hopkinst  and  Howe  A  Howe»  for  ap 
pellant: 

The  information  is  drawn  under  §8782,  Bev. 
Stat  1889,  and  is  in  proper  and  approved 
form. 

Kellev,  Crim.  Law  ft  Pr.  S  019;  autie  v 
Barr,  28  Mo.  App.  84. 

Non.— For  libel  by  bad-deht  collection  agency. 
see  also  State  v.  Armstrong  (Mo.)  11  L.  B.  A.  419: 
Mnetae  v.  Tuteur  (Wis.)  9  L.  B.  A.  Sft. 
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This  is  an  unlawful  threat  and  was  made  for 
the  purpose  of  extorting  mooev  through  fear 
that  could  not  he  collected  hy  legal  proc- 
ess. But  if  the  threat  were  even  ambiguous 
the  state  is  entitled  to  introduce  parol  evidence 
to  explain  its  contents  or  meaning,  and  whether 
it  contained  the  alleged  threat  as  charged  is  a 
question  for  the  jury. 

Kelley,  Crim.  Law  &  Pr.  §  919;  BtaU  v, 
Lint/tieum,  68  Mo.  66;  People  v.  Braman,  80 
lAich.  463:  State  ▼.  Barr,  supra. 

Mr.  Willis  H.  Clark,  for  respondents: 

Penal  statutes  are  always  to  he  strictly  con- 
strued for  the  henefit  of  the  citizens.  A  stat- 
ute ought  to  be  so  construed  that  no  man  who 
is  innocent  can  be  punished  or  endan/^ered. 

8taU  y.  McLain,  49  Mo.  App.  898;  StaU  y. 
MeCanee,  110  Mo.  898;  StaU  r.  Bryant,  90  Mo. 
684. 

On  an  indictment  for  robbery  In  the  first  de- 
gree, the  prosecuting  witness  Rsye  evidence 
tending  to  prove  the  offense,  and  the  defendants 

gave  evidence  admitting  taking  money  from 
Im  by  force  and  yiolence,  but  showing,  if 
true,  that  he  owed  one  of  them  $3,  that  they 
demanded  it  of  him,  forcibly  took  a  $5  bill 
and  some  silver  from  him.  and  offered  to  give 
him  his  change  over  the  |2,  which  he  refused. 
The  act  committed  was  within  the  letter 
of  the  statute  ($  8680),  but  was  it  within  ito  in- 
tention  and  spirit?  This  court  ruled  that  if  the 
eyidenoe  of  defendants  was  true  there  was  no 
offense  committed  and  defendants  should  be 
acquitted. 

State  y.  Brawn,  104  Mo.  865;  Brawn  v.  State, 
28  Ark.  126;  DriscoU  y.  PeopU,  47  Mich.  418. 

One  does  not  commit  robbeiy  who  by  yio- 
lence compels  a  debtor  to  pay  him  what  he 
owes. 

Bishop,  CrinL  L.  g  1162;  Beg.  ▼.  Hemmings, 
4  Post.  &  F.  60;  Beg.  y.  Johnson,  14  U.  C.  Q. 
B.  569. 

The  statute  against  sending  threatening  let- 
ters with  a  view  of  extorting  money,  etc.,  was 
intended  to  embrace  only  cases  where  the  in- 
tent is  to  obtain  that  which  in  Justice  and 
equity  the  writer  of  the  letter  is  not  entitled  to 
receive 

People  y.  Ortffln,  2  Barb.  427;  Mann  y.  StaU, 
47  Ohio  St.  556,  11  L.  R.  A.  656;  PeopU  y. 
Thomas,  8  Hill,  169;  Bex  y.  Williams,  7  Car.  & 
P.  854:  State  y.  Hammond.  80  Ind.  80,  41  Am. 
Hep.  791;  Com.  y.  Jones,  121  Mass.  57,  28  Am. 
Rep.  257;  United  States  v  Elliott,  61  Fed,  Hep. 
807;  Embry  v.  Com.  79  Ky.  489. 

An  injury,  legally  speaking,  consists  of  a 
wrong  done  to  a  person,  or  in  other  words  a 
yiolation  of  his  right 

Parker  y.  Griswold,  17  Conn.  803,  42  Am. 
Dea  7JJ9;  Victor  Min.  Co.  y.  Morning  Star 
Min.  Co.  50  Mo.  App.  525;  C7iarless  y.  Ban- 
kin,  22.  566,  66  Am.  Dec.  642;  Cooley,  Torts, 
2d  ed.  880. 

Where  a  party  has  a  legal  right  to  do  a  par- 
ticular act  the  motive  with  which  he  may  as- 
sert his  right  will  not  give  a  right  of  action 
even  where  malice  prompted  the  act. 

Maftan  y.  Brown,  18  Wend.  261, 28  Am.  Dec. 
461;  Auburn  A  C.  PI.  Road  Co.  y.  Douglass,  9 
N,  Y.  444;  ChatfieldY.  Wilson,  28  Vt.  49;  Oc- 
cum  Co,  V.  A.  A  W.  Sprague  Mfg,  Co.  34  Conn. 
680;  Stevenson  y.  Newnham,  18  C.  K  285;  1 
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Wait,  Act.  &  Del.  86,  86:  Cooley,  Torts,]  2d  ed. 
832. 

The  letters  sent  out  in  the  information  show 
that  the  claimant  agency  held  for  a  creditor  a 
claim  against  Post  the  existence  and  yalidity 
of  which  claim  are  not  negatived  in  the  in- 
formation, and  is  therefore  confessed. 

StaU  V.  Hammond,  80  Ind.  80,  41  Am.  Rep. 
791;  Embry  Y,  Com.  79Ky.439. 

The  unpaid  and  valid  claim  against  Post  in 
the  hands  of  the  creditor  or  his  agent  or 
attorney  was  and  is  as  much  property  as  a 
horse  or  a  house.  Its  owner  pobsessed  every 
right  and  attribute  of  ownership  over  it  includ- 
ing the  right  to  demand  and  receive  payment 
or  to  advertise  and  sell  it,  as  he  might  sell  any 
other  property  and  as  accounts  are  daily 
bought  and  sold. 

H^.  r.  Coghian,  4  Foet  ft  F.  816;  MeCtair  v. 
Wilson,  18  Colo.  82;  Wilson  Sewing  Maeh,  Co. 
▼.  Curru,  126  Ind.  161. 

Depriving  an  owner  of  property  of  one  of 
its  essential  attributes  is  depriving  him  of  bis 
property  within  the  meaning  of  the  constitu- 
tional provision  that  no  person  shall  be  de- 
prived of  life,  liberty,  or  property  without  due 
process  of  law. 

StaU  y.  Julow,  129  Ma  168.  29  L.  R  A. 
267. 


Gaiitt»P.  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  appeal  by  the  state  from  a  Judg- 
ment of  the  Bt.  Louis  court  of  criminal  cor- 
rection, quashing  an  information  against  the 
respondents.  On  January  17,  1896,  an  infor- 
mation was  filed  in  said  court  charging  de- 
fendants with  the  offense  of  sending  a  threats 
ening  letter.  It  was  quashed  on  motion  of 
defendants.  On  January  28th  an  amended 
information  was  filed  by  the  assistant  prose- 
cuting attorney,  in  words  and  figures  as  fol- 
lows: 

State  of  Missouri.  Plaintiff,  fw.  Alexander  Mo- 

Cab(\  Henry  B.  McCabe,  and  H. 

M.  Tileston,  Defendants. 

lo  the  Bt.  Louis  Court  of  Criminal  Correo- 

tion. 

Richard  M.  Johnson,  assistant  prosecuting 
attorney  of  the  St.  Louis  court  of  criminal 
correction,  now  here  in  court  on  behalf  of  the 
state  of  Missouri,  amended  information  makes 
as  follows: 

That  Alexander  McCabe,  Henry  B.  McCabe» 
and  H.  M.  Tileston,  in  the  city  of  St  Louis 
aforesaid,  on  the '8th  day  of  January,  1896» 
unlawfully,  knowingly,  and  maliciously  did 
send  and  deliver  to  one  James  Post,  by  United 
States  mail,  inclosed  in  one  envelope,  certain 
letters,  writings,  printings,  circulars,  and  cards, 
with  the  name  and  signature  of  "The  Claimant 
Agency"  subscribed  thereto,  directed  to  the 
said  James  Post  by  the  name  and  description 
of  Mr.  James  i'ost,  signed  on  the  back  thereof, 
then  and  there  anH  thcn'in  threatening  to  in- 
Inre  the  credit  and  repuUition  of  the  said  James 
Post,  which  said  letters,  writings,  printings, 
circulars,  Hud  cards  were  and  are  in  words  and 
fl^ur(*9  as  follows.  ihHt  is  to  say: 

"The  (  iHi'iiant  Ag(.ncy  (Incorporated),  Room 
120.  Laclede  Building.  St.  Louis,  Mo.,  1-18, 
1896.     We  are  authorized  to  publirii  in  out 
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For  Sale^  oolunms  tba  claim  we  hold  against 
jou.  Too  hmvt  ignond  it  so  long,  the  palieoce 
of  TOUT  creditor  has  become  exhausted.  The 
GlaimaDt  will  contain  the  same  in  its  next  is- 
sne.  We  must  also  place  every  month  lo  the 
booses  opposite  and  adjacent  to  your  residence 
fifty  of  the  inclosed  circulars  directed  to  your 
address.  If  you  are  unable  to  settle  in  full,  a 
payment  will  stop  proceedings  against  you,  as 
wul  ss  publication  of  the  debt. 

Bespectfidly, 

The  Claimant  Agency. 

"Make  settlement  direct  with  tbis  office. 

'The  claim  of  |^ we  hold  against  tou 

is  Tet  unpaid.     'Honesty  is  the  best  polu^.' 
Gall  and  make  arrangements  to  settle  the  debt 

* 'Complimentary.  The  Claimant  Agency, 
Publishers,  Boom  120,  Laclede  Building,  St 
Louis.  Fill  out  the  coupon,  and  return  to  us 
with  list  of  accounts.  We  will  offer  for  sale 
ten  ^ims  complimentary,  and  mail  copy  of 
the  Claimant  containing  same  to  each  debtor. 
Before  publishing  we  will  endeavor  to  obtain 
some  money  for  you  on  the  accounts.  The 
Claimant  Agency. 

* 'Collection  Department  Our  regular  mem- 
berahip  fee  is  $10.00  per  year,  including  sub- 
scription to  the  Claimant  Claims  'For  Sale' 
can  be  inserted  therein  at  the  rate  of  25  cents 
per  name,  per  month,  by  nonmembers. 

"FOB  SALE— The  following  Judgments: 
Against  Leon  D.  Boucher,  lOfi  De  Hodia- 
moDt  avenue,  $24.88.  for  unpaid  grocery  bilL 
Against  Gteorge  W.  Ferguson,  5036  Bell  ave- 
nue»  $64.26,  for  unpaid  grocery  bill.  Against 
JohD  J.  McCann,  1710  Chestnut  street^  $29.95, 
for  unpaid  grocery  bill. 

"The  Claimant  Agency  (Incorporated),  Pub- 
lisb#''rs  and  Collectors,  Boom  V40,  Laclede 
Building,  St  Louis,  Mo." 

Whi<^  said  letters,  writings,  printings,  cir- 
cnlars,  and  cards  were  sent  out  and  defiyered 
through  the  Doited  States  mails  to  the  said 
James  Post  by  said  defendants,  unlawfully, 
knowingly,  and  maliciously,  for  the  purpose 
of,  and  therein  threatening  to,  injure  the  credit 
and  reputation  of  the  said  James  Post,  by 
brlDging  him  into  disrespect  and  disrepute 
witb  his  friends,  neighbors,  and  associates, 
contrary  to  the  form  of  the  statute  in  such 
case  made  and  provided,  and  against  the  peace 
and  dignity  of  the  state. 

Bichard  M.  Johnson. 
Aast.  Pros.  Atty.  for  St  Louis  Court  of  Crimi- 
nal Correction. 

Subscribed  and  sworn  to  by  James  Post 
Jany.  28,  1896,  before  the  clerk  of  said  court 


On  the  same  day  the  defendants  filed  their 
nK>tion  to  quash,  in  the  following  words:  *\l) 
Iteid  information  is  not  sufficient  in  law.  (2) 
Said  information  is  not  sutflcient  in  substance. 
(8)  Said  information  is  yaf!:ue,  indefinite. 
and  uncertain.  (4)  Several  distinct  charges 
against  these  defendants  are  alleged  in  said 
information  in  one  count.  (5)  The  acts 
charged  against  these  defendants  in  said  in- 
formation are  such  as  these  defendants  have 
an  inherent  right  to  do,  which  right  is  guar- 
anteed to  them,  and  each  of  them,  under  and 
by  the  Constitution  of  the  state  of  Missouri,  and 
under  and  by  the  Constitution  of  the  United 
States  of  America.    (6)  Said  information  fails 
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to  inform  these  defendants  with  certainty 
as  to  the  nature  and  cause  of  tbe  accusation 
against  them,  therein  violating  the  provi- 
sions of  the  Constitution  of  the  state  of 
Missouri  and  the  Constitution  of  the  United 
States  of  America.  (7)  Said  information  is  in 
violation  of  tbe  provisions  of  the  Constitutions 
of  the  state  of  Missouri  and  of  the  United 
States  of  America  with  reference  to  the  depri- 
vation of  life,  lit)erty,  and  property  without 
due  process  of  law.  (8)  Said  information  af- 
firmatively shows  that  neither  of  these  defend- 
ants is  guilty  of  any  offense  against  the  laws 
of  the  state  of  Missouri  such  as  is  chsreed 
against  them  therein.  (9)  Said  information 
affirmatively  shows  that  neither  of  these  de- 
fendants is  guilty  of  any  offense  against  the 
laws  of  tbe  state  of  Missouri  (10)  The  names 
of  all  material  witnesses  are  not  indorsed  upon 
said  information."  This  motion  also  was  sus- 
tained, and  tbe  prosecuting  attorney  took  all 
proper  steps  to  have  said  ruling  of  the  court 
reviewed  in  this  court,  on  the  ground  that  tba 
decision  of  tbe  cause  involved  the  construction 
of  the  Constitutions  of  the  United  States  and 
of  tbis  sUte.    Mo.  Const,  art.  6,  g  12. 

The  information  was  intended  to  charge  an 
offense  under  §  8782,  Bev.  Stat.  1889,  which 
provides  that  "every  person  who  shall  know- 
ingly send  or  deliver  any  letter,  writing,  print- 
ing, circular,  or  card,  with  or  without  a  name 
subscribed  thereto  or  signed  with  a  flctitioua 
name,  or  any  letter,  marK,  or  device,  threaten- 
ing to  accuse  any  person  of  a  crime,  or  to  kill, 
maim,  or  wound  any  person,  or  to  do  any  in- 
jury to  the  person,  property,  credit,  or  reputa- 
tion of  another,  though  no  money  or  property 
be  demanded  or  extorted  thereby,  shall,  on 
conviction,  be  adjudged  guilty  of  a  misde- 
meanor. "  It  will  be  observed  that  tbis  section, 
which  was  numbered  1526,  Bev.  Stat.  1879,  has 
been  amended  by  inserting  the  words  "credit 
or  reputation."  The  St  Louis  court  of  ap- 
peals, in  Staier.  Barr,  28 3Io.  App.  84,  in  1887 
held  that  the  sending  of  a  letter  threatening  to 
publish  a  person's  name  in  a  "dead-beat"  book, 
whereby  his  credit  would  be  ruined,  was  not 
an  offense  under  §  1526,  Bev.  Stat  1879,  be- 
cause "credit  and  reputation"  were  not  prop- 
erty, within  the  meaning  of  the  section  as  It 
then  read.  It  is  obvious  that  the  insertion  of 
"credit  and  reputation"  in  tbe  next  revision 
after  the  promulgation  of  that  decision  was  in- 
tended to  cover  threats  of  injury  to  the  credit 
or  reputation,  as  well  as  to  property  or  person 
The  information  sufficiently  charges  that  the 
defendant  sent  a  letter  to  the  prosecuting  wit- 
ness which  contained  circulars  and  writings 
threatening  to  injure  his  credit  among  ms 
neicfhbors,  and  fufly  set  out  the  means  and  the 
character  of  the  agencies  which  would  be 
adopted  and  employed  to  effectually  destroy 
his  credit  and  reputation,  to  wit,  by  placing 
every  month  in  the  houses  opposite  and  adja- 
cent to  his  residence  fifty  of  the  circulars  in- 
closed, directed  to  his  address. 

The  point  made  that  there  is  no  allegation  as 
to  what  tbe  "Claimant  Agency"  was,  or  how 
defendants  were  connected  with  it,  is  without 
force,  for  the  reason  that  it  is  wholly  immate- 
rial whether  it  is  a  corporation  or  a  firm  name, 
or  wholly  fictitious.  The  offense  charged  is 
that  defendants  sent  these  threatening  circulars 
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■nd  writingi.  They  aiv  gofltr  in  leDdin^ 
Uienuelvefl  to  this  scheme  of  destroying  the 
credit  And  reputation  of  the  proeecnting  wit- 
nen.  They  were  folly  advised  in  the  mior- 
mation  of  the  oature  and  character  of  the 
offeDse  with  which  the^  were  ctiarged. 

They  raise  the  question  of  the  constitution- 
ality o'f  the  law  itself.  They  assert  that,  con- 
oediog  they  did  threaten  to  ruin  the  credit  and 
reputation  of  the  prosecuting  witness  as  a 
business  man,  they  were  guilty  of  no  offense 
under  the  laws  of  this  state,  hecause  they  sav 
they  bad  a  right  to  do  so.  Let  us  examine  thfs 
contention.  Can  it  be  maintained  that  the 
guaranty  in  the  Federal  and  state  Constitutions 
of  life,  liberty,  and  property  Justifies  any  citi- 
zen in  threatening  to  destroy  the  credit  or 
reputation  of  anoUier  citizen?  If  it  can,  then 
it  amounts  to  this:  that  not  only  are  the  courts 
open  to  him  to  obtain  a  Judgment  for  any  sum 
due  him,  and  the  process  of  the  law  is  awarded 
him  to  enforce  that  Judsment,  but  in  addition 
thereto  he  has  the  rif  ht  to  threaten  the  publi- 
cation of  a  criminal  libel  whereby  he  may 
destroy  his  debtor's  credit  and  reputation. 
More  than  this,  he  may  avoid  the  courts  alto- 
gether, deprive  his  debtor  of  all  Just  credits  and 
setoffs,  all  lawful  pleas  in  defense,  and, 
thruui^h  fear  of  the  ruin  of  his  credit,  he  may 
even  collect  an  unjust  debt,  or  obtain  an  un- 
conscionable advantage.  The  law  will  not 
countenance  or  tolerate  this  method  of  collect- 
ing debts.  The  state  has  provided '  every 
needed  remedy,  both  ordinary  and  extraordi- 
nary, to  enforce  the  pavment  of  all  Just  debts 
through  the  agency  of  her  courts  of  justice, 
and  among  these  remedies  is  not  included  Uie 
right  to  threaten  to  destrov  credit  and  reputa- 
tion. Such  a  course  is  wdl  calculated  to  pro- 
duce a  breach  of  the  peace.  If  once  permitted 
and  sanctioned  by  the  courts,  it  will  soon 
degenerate  into  an  intolerable  and  oppressive 
wrong.  Unjust  claims  will  be  extorted 
from  timid  debtors.  Honest  and  deserving 
men  will  be  held  up  to  scorn,  and  published 
as  dishonest,  merely  because  they  have  not  the 
means  with  which  to  meet  their  obligations. 
The  position  of  counsel  that,  because  a  man  is 
too  poor  or  unable  to  meet  all  his  oblisrations 
as  soon  as  due,  no  wrong  can  come  to  him  by 
publishing  his  inability  to  do  so,  in  the  most 
offensive  manner,  cannot  be  countenanced  by 
this  court.  It  is  alike  unsound  in  law  and 
morals.  The  law  does  not  authorize  the  col- 
lection of  Just  debts  even  by  the  midicious 
threatening  to  injure  the  debtor  in  his  person, 
property,  credit,  or  reputation.  To  deny  him 
the  privilege  of  so  doing  in  no  sense  deprives 
him  of  the  protection  of  his  property  rights 
under  the  Bill  of  Rights  or  Constitution. 

Does  it  trench  upon  that  other  constitutional 
right,  securing f reborn  of  speech,  which  guar- 
antees "that  every  person  shall  he  free  to  say, 
write,  or  publish  whatever  he  will  on  any 
subject,  being  responsible  for  all  abuse  of  that 
liberty f'  Judge  Cooiey,  in  bis  great  work  on 
Constitutional    Limitations,  6th    ed.  p.  618, 
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says;  'The  constitutional  liberty  of  speech 
ani  of  the  press,  as  we  understand  it,  implies 
a  right  to  freely  utter  and  publish  whatever  the 
citizen  may  please,  and  to  be  protected  against 
any  responsibility  for  so  doing,  except  so  far 
as  such  publications,  from  their  blasphemy, 
obscenity,  or  scandalous  character,  may  be  a 
public  offense,  or  as  by  their  falsehood  and 
malice  they  may  injuriously  affect  the  stand- 
ing, reputation,  or  pecuniary  interests  of  indi- 
viduals." The  Constitution  grants  no  immu- 
nity from  punishment  for  criminal  libels. 
*'L'iber'  is  defined  by  our  law  as  follows:  "A 
libel  is  the  malicious  defamation  of  a  person 
made  public  by  any  printing,  writing,  sign, 
picture,  representation  or  etllgy,  tending  to 
provoke  him  to  wrath  or  expose  him  to  public 
hatred,  contempt,  or  ridicule,  or  to  deprive  him 
of  the  benefits  of  public  confidence  and  social 
intercourse;  any  malicious  defamation  made 
public  as  aforesaid  designed  to  biarken  and 
vilify  the  memory  of  one  who  is  dead,  and 
tending  to  scandalize  or  provoke  his  surviving 
relatives  and  friends."  Rev.  Btat.  1889.  t^  8869 
As  was  said  in  State  v.  Arm»trong,  106  Mo  ^^ 
18  L.  R.  A.  419,  **The  erident  purpose  and 
design  of  the  defendant  and  the  association  be 
employed  .  .  •  was  to  publish  the  prosecutrix 
as  a  bad  debtor,  a  dishonest  person,  who  would 
not  pay  her  honest  debts,  and  to  degrade  her 
in  the  eyes  of  the  public  and  her  employers, 
and  as  such  was  clearly  libelous,  and  within 
the  meaning  of  the  statute."  The  proposed 
mode  of  publishing  the  threatened  libel  clearly 
indicates  that  it  was  actuated  by  malice.  There 
is  nothing  in  the  Bill  of  RighU  which  would 
exonerate  defendants  from  responsibilitv  for 
such  a  criminal  libel,  if  actually  uttered  and 

Sublished,  nor  to  shield  them  from  the  offense 
enounced  against  sending  a  letter  threatening 
to  so  libel  him.  The  reason  why  libelous  pub- 
lications are  public  offenses  is  their  direct  ten- 
dency to  provoke  breaches  of  the  public  pesce 
by  the  injured  parties,  and  their  friends  and 
families  to  acts  of  revenge,  and  the  same  reason 
underlies  statutes  against  letters  which  threaten 
extortion  by  means  of  libel.  Such  statutes  do 
not  infringe  the  constitutional  right  of  any 
law-abiding  citizen.  Communications  of  this 
character,  with  the  intention  of  extorting 
money,  have  been  the  common  subjects  of 
legislation  both  in  England  and  the  states  of 
this  Union.  2  Archbold,  Crim.  Pr.  &  PI. 
p.  1060,  and  notes.  And  such  laws  have  never 
been  supposed  to  be  obnoxious  to  freedom  of 
speech,  as  understood  in  our  free  institutions. 
On  the  contrary,  it  is  a  libel  on  the  Bill  of 
Rights,  which  guarantees  free  speech,  to  assert 
that  it  was  intended  to  protect  anyone  in  such 
despicsble  practices.  Aate  v.  Qoodinn,  87  La. 
Ann.  718. 

Without  further  elaboration,  we  hold  that 
the  court  of  criminal  correction  erred  in  quash 
ing  the  information,  and  iX»  judgment  is  reverted 
and  the  cause  remanded. 

Sherwood  and  Burgeamf  JJ.,  concur. 
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Isaac  LUND,  Betpt., 

V. 

CHIPPEWA  COUNTY  et  al.,  AppU. 


.Wta.. 


.) 


1.  Counties  are  inaiiici]>aliiies  within  the 
meaning  of  Iaws  18B5,  ohap.  138,  authorizing 
mnniolpaiitlea  to  make  doDations  to  the  state 
home  for  the  feeble-minded. 

8.  Implied  power  to  issue  bonds  to  irlven 
to  a  oounty  by  authority  to  make  a  donation  **of 
money  or  other  securitfee**  for  the  benefit  of  a 
•tate  home  for  the  feeble-minded. 

8.  Donations  by  a  eonnty •  made  merely 
to  secore  a  site  for  a  state  institution  for  the 
feeble-mioded,  and  io  no  way  affectlnir  the 
efficiency  and  suooessf  ul  operation  of  the  insti- 
tntion  when  establishedi  are  not  ajralnat  publlo 
Dohoy. 

4.  The  eonstitntioaal  rule  of  nniform- 
ity  in  taucation  ia  not  yiolated  by  a  statute 
amborlzlofr  a  county  to  make  a  donation  to  se- 
flure  the  location  of  a  state  institution  within 
the  ooanty,  although  that  county  as  well  as 
others  will  be  taxed  for  its  maintenance. 

6.  The  use  of  county  ftinds  to  make  a 
dcmation  to  a  state  institntion  for  the 

feeble-minded  in  order  to  secure  its  location 
within  that  county  is  for  a  publlo  purpose,  and 
may  be  authorised  by  the  legislature. 

(Junel«,18ML) 

APPEAL  by  defendants  from  an  order  of 
ihe  Circait  Court  for  Chippewa  County 
OTerruling  a  demnrrer  to  the  complaint  in  an 
action  brought  to'enjoin  the  issuance  and  sale 
of  certain  county  bonds.    Bevened, 

Statement  by  Cassoday»  Ch.  J.: 

It  appears  from  the  complaiDt,  and  chapter 
138,  Lawa  1895,  therein  referred  to,  entitled 
**An  act  to  Eatablish  a  Home  for  the  Custody, 
Trainlnff,  and  Education  of  the  Feeble-Minded, 
Epileptic,  and  Idiotic,  and  to  Appropriate  Cer- 
tain bums  of  Money  therein  Named,"  and 
which  was  published  and  went  into  effect 
April  9,  1896,  and  which  act,  amonff  other 
thiogs,  provided  In  effect  that  there  is 
hereby  created  and  established,  for  the  care, 
custody,  and  training  of  the  feeble-minded, 
epileptic,  and  idiotic  of  this  state,  an  institu- 
tion to  be  known  as  "The  Wisconsin  Home 
for  tbe  Feebie  Minded:"  (1)  That  the  state 
board  of  control  select  a  suitable  site  for  such 
a  home,  and  have  power  to  receive  proposals 
for  a  donation  of  land  to  tbe  state  for  such 
ate,  and  to  receive  the  same  by  gift,  or  to  pur- 
chase such  site;  that  they  may  receive  pro- 
posals for  donations  of  monev  or  other  securi- 
ties, in  behalf  of  this  state,  for  the  benefit  of 
inch  home;  that  they  may  locate  the  same, 
by  and  with  the  consent  of  the  governor  of 
the  state,  at  such  point  as  they,  together  with 


the  ffoyemor,  sbal]  deem  for  the  best  interests 
of  this  state,  and  receive  donations  or  be- 
quests which  may  be  made  for  its  mainte- 
nance and  support:  that  the  site  selected  shall 
comprise  not  less  than  200  acres  of  land  pos- 
sessing good  facilities  for  drainage  and  sew- 
erage, and  an  abundant  supply  of  ptu^e  water; 
that  monicipalitiea  of  this  state  are  hereby 
empowered  to  make  the  donations  herein  men- 
tioned for  tbe  establishment  and  building  of 
such  a  home.  (2)  That  the  general  super- 
vision and  government  of  the  home  shall  be 
Tested  in  the  state  board  of  control,  pursuant 
to  the  law  creating  and  defining  tbe  duties 
of  said  board,  and  they  shall  establish  a  sys- 
tem of  government  for  the  institution,  and 
shall  make  all  necessarv  rules  and  regula- 
tions for  enforcing  discipline,  imparting  in- 
stJiiction.  preserving  health,  and  for  the  proper 
care  and  training  of  the  persons  in  said  home; 
that  they  shall  appoint  a  superintendent,  a 
matron,  and  such  other  ofiScers,  teachers,  and 
employees  as  shall  be  necessary,  who  shall  sev- 
erally hold  their  offices  or  places  during  the 
pleasure  of  the  board.  (8)  That  all  feeble- 
minded, epileptic,  and  idiotic  persons,  resi* 
dents  of  the  state,  or  any  such  persons  found 
therein  whose  residence  cannot  be  ascertained, 
may  be  admitted  to  said  home,  and  receive 
the  benefit  thereof,  free  of  charge,  subject  to 
such  rules  and  regulations  as  may  be  made  by 
the  said  board  of  control;  that  they  shall  adopt 
and  publish  a  schedule  of  maximum  charges 
and  expenses  for  such  patients  as  may  be 
placed  in  the  home,  but  who  shall  not  be  enti- 
tled to  be  admitted  or  kept  free  of  charge; 
provided,  that  all  provisions  of  chap.  82,  Rev. 
btat  relating  to  the  support  of  insane  persons, 
and  the  liability  of  counties  therefor,  shall  also 
apply,  as  far  as  practicable,  to  persons  admit- 
ted to  the  home  for  feeble-minded.  (4)  That 
said  home  shall  be  organized  into  three  de- 
partments, as  follows:  First,  a  school  de- 
partment for  the  educable  grades  or  classes; 
second,  a  custodial  department  for  the  helpless 
and  lower  types;  third,  such  other  depart- 
ments or  colonies  as  the  needs  of  the  institu- 
tion may  require.  (6)  That  as  soon  as  practi- 
cable such  trades  and  manual  industries  as  are 
adapted  to  these  several  departments  shall  be 
introduced  and  established  by  the  state  board 
of  control.  (6)  That  some  time  prior  to  No- 
vember 19,  18^,  the  state  board  of  control  lo- 
cated said  home  at  Chippewa  Falls;  that  the 
place  of  said  location  is  tbe  extreme  southerly 
end  of  the  county;  that  the  board  of  super- 
visors for  Chippewa  county  at  its  regular  an- 
nual meeting  held  November  19,  1895,  passed 
an  ordinance  entitled  *'An  ordinance  to  pro- 
vide for  the  donation  of  certain  money  to  the 
Wisconsin  Home  for  the  Feeble-Minded,  and 
to  provide  for  the  issue  of  county  bonds  there- 
for;" that  the  ordinance  was  duly  published  as 
required  by  law  November  20,  1895;  that  pur- 


Non.— Tbe  effect  of  a  fg\tt  to  the  pubHo  as  brib- 
ery, when  made  to  obtain  tbe  location  of  ooanty 
bnildings  or  to  obtain  some  other  public  improve- 
meot,  is  the  subject  of  a  note  to  State,  North  Orange 
Baptist  Churoh«  y.  Oraoffe  (N.  J.)  14  L.  B.  A.  82* 
See.  in  addition^  Ayxea  v.  Moan  (Neb.)  15  L.  B.  AJiOI- 

34  L.  H.  A. 


What  are  public  purposes  for  which  public  money 
may  properly  be  used  is  the  subject  of  a  noU  to 
Dagnrett  v.  Colfran  (Cai.)  14  L.  R.  A.  474.  See,  on 
the  same  question,  Baltimore  y.  Keeley  Institute 
(MdJ27L.B.A.<Ma. 
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suant  to  and  by  virtue  of  that  ordinance  the 
defendants  Firth  and  Sharp*  as  county  clerk 
and  chairman  of  the  board  of  supervisors, 
threatened  to,  and  were  about  to  issue  and  ex- 
ecute, in  their  official  capacity  as  such  clerk 
and  chairman,  in  behalf  of  the  county,  twelve 
negotiable  bonds  of  the  face  value  of  $1,000 
each,  and  one  negotiable  bond  of  the  face 
value  of  $700,  bearing  interest  at  the  rate  of  5 
per  cent  per  annum,  payable  annually,  and  the 
principal  sums  to  be  evidenced  by  such  bonds 
to  be  made  payable  five  vears  from  that  date, 
and  that  the  treasurer  of  the  county,  Henry 
Gk>etz,  has  advertised  for  sale,  and  threatened 
to  sell,  said  bonds,  December  5, 1896,  at  public 
auction,  to  the  highest  bidder;  that  December 
4,  1895,  the  plaintiff,  a  resident  and  freeholder 
and  taxpayer  of  Chippewa  countv,  com- 
menced this  action  in  behalf  of  himself  and  all 
other  taxpayers  of  that  county,  against  the 
county,  its  treasurer,  clerk,  and  chairman  of 
its  board  of  supervisors,  and  in  his  complaint 
alleged,  in  effect,  the  facts  stated,  and  giving  a 
copy  of  said  ordinance,  and  also  alleged,  in 
effect,  that  the  county  clerk  threatened  to  and 
would  insert  $3,750  annually  in  the  tax  roll  of 
the  county  for  five  years,  beginning  with  1896, 
and  would,  unless  restrained,  levy  the  same 
against  all  the  taxable  proi)erty  of  the  county 
for  the  purpose  of  paying  said  bonds;  that  said 
ordinance  was  and  is  illegal  and  void;  that  the 
appropriation  therein  contained  for  the  pay- 
ment of  said  bonds  was  and  is  wholly  without 
authoritv  of  law,  in  that  the  county  board 
had  no  legal  authoritv  to  create  an  indebted- 
ness of  the  county  for  the  purposes  men- 
tioned; that  the  plaintiff's  taxes,  and  the 
taxes  of  all  other  taxpayers  of  the  county, 
would  be  largely  increased  by  reason  of 
such  illegal  appropriation;  and  that  they 
would  thereby  suffer  irreparable  loss  and 
injury.  The  plaintiff  prayed  Judgment  that 
the  ordinance,  and  all  proceedings  under  and 
by  virtue  thereof,  be  set  aside  and  declared 
null  and  void;  that  the  defendants  named  and 
their  successors  in  office,  be  perpetually  re- 
strained and  enjoined  from  enforcing  the  same. 
To  such  complaint  the  defendants  demurred 
on  the  ground  that  it  did  not  state  a  cause  of 
action.  From  the  order  overruling  that  de- 
murrer, the  defendants  bring  this  appeal. 

Mewn.  W.  R.  Hoyt  and    L«  J.  Rusk, 

for  appeUants: 

The  countv  is  a  municipality  within  the  act. 

Norton  v.  Peck,  8  Wis.  714;  tkilon  v.  Manito- 
woc County  Super*,  44  Wis.  489;  State  v.  Hogue, 
71  Wis.  384;  BooUout  v.  State,  66  Wis.  415. 

The  county  board  of  supervisors  had  au- 
thority to  issue  bonds. 

Mills  V.  Gleason,  11  Wis.  470.  78  Am.  Dec. 
721;  Clark  v.  Janesmlle,  10  Wis.  136;  State  v. 
Madison,  7  Wis.  688;  1  Dill.  Mun.  Corp.  4th 
ed.  §  118;  Beach.  Mun.  Corp.  ^885;  La  Points 
Supers.  V.  (yMalUy,  47  Wis.  332. 

The  unconstitutionality  of  the  act  is  sus- 
tained by  only  two  decisions. 

Livingston  County  Supers,  v.  Weider,  64  111. 
427;  Wasson  v.  Wayne  County  Comrs,  49  Ohio 
8t.  622,  17  L.  R.  A.  795. 

Livingston  County  Supers,  v.  Weider,  supra, 
has  been  overruled  in  Burr  v,  Carbondale,  76 
111.  455,  and  Livingston  County  v.  Darlington, 

84  L.  R.  A. 


101  U.  8.  407,  25  L.  ed.  1015;  mnsUy  Twp.  ▼. 
PeopU,  84  111.  544. 

In  Wasson  v.  Wayne  County  Comrs.  supra, 
the  court  cites  as  authority  to  sustain  its  de- 
cisions the  cases  of  State,  Board  of  ISdu.,'  v. 
Haben,  22  Wis.  661;  Livingston  County 
Supers.  T.  Weidor,  supra;  SlHght  v.  PsopiU, 
Wetter  Twp.  74  HI.  47. 

The  constituiionality  of  this  act  is  sustained 
by  Livingston  County  v.  Darlin^n,  101  U.  8. 
407, 25  L.  ed.  1015;  Brodhead  v.  Mawukee.  19 
Wis.  625,  88  Am.  Dec.  711;  Speer  v.  Btairs- 
viOe  School  Directors,  50  Pa.  150;  8taU,  Me- 
Ourdy,  v.  Tappan,  29  Wis.  664,  9  Am.  Rep. 
622;  Curtis  v.  WhippU,  24  Wis.  350;  Enoui' 
ton  V.  Rock  County  Supers,  9  Wis.  410;  Soens 
T.  Baeins,  )0  Wis.  271;  Hasinrouek  v.  MO- 
toaukee,  13  Wis.  88,  80  Am.  Dec.  718;  Whit- 
ing V.  Skeyhoygan  <&  F,  du  L,  B.  Co.  25  Wis. 
167,  8  Am.  Rep.  80. 

Mr.  T.  F.  Frawley*  with  Mr,  C.  T. 
Bandit  for  respondent: 

The  court,  at  the  instance  of  a  taxpayer, 
will  enjoin  the  issue  and  sale  of  bonds  for  an 
illegal  or  unlawful  purpose  or  when  issued 
without  authority  of  law;  and  will  enjoin  the 
levy  of  a  tax  not  authorized  by  law,  or  one 
which  violates  a  constitutional  provision. 

High,  Inj.  8^  1283,  1299;  Wright  v.  Bishop, 
88  Ul.  302;  Curtenius  v.  Hoyt,  37  Mich.  588; 
Foster  v.  Kenosha,  12  Wis.  617;  Lawson  v. 
SehneUen,  88  Wis.  288;  Willard  ▼.  Comstock. 
58  Wis.  566,  46  Am.  Rep.  657. 

Chapter  138  of  the  Laws  of  1895,  authoris- 
ing '*  the  municipalities  of  this  state  to  make 
the  donations  therein  mentioned,"  does  not 
authorize  a  county  to  make  such  donations;  a 
county  is  not  a  municipality. 

£nc.  firittanica.  Municipality,  1  DilL  Mun. 
Corp.  §1  22-27;  1  Desty,  Taxn.  §|  97-99; 
Cooley,  Const  Lim.  §§240,  241;  WcUtham  v. 
Kemper.  55  HI.  846,  8  Am.  Rep.  652;  Loril- 
lard  ^.Monroe,  11  N.T.  892,  62  Am.  Dec.  1^0; 
WiUianuport  v.  Com.,  Bair,  84  Pa  499,  24 
Am.  Rep.  208;  Norton  v.  PM,  8  Wis.  714; 
Eaton  V.  Manitoufoe  County  Supers,  44  Wu. 
489;  Chicago  di  If,  W.  B.  Co.  v.  Oconto,  50 
Wis.  195,  86  Am.  Rep.  840;  Smith  v.  Sherry, 
50  Wis,  218;  Catheart  v.  Comstock,  66  Wis. 
609;  State,  Riles,  v.  Wood  County  Supers.  61 
Wis.  280. 

Chapter  188,  Laws  of  1895,  contravenes  g  1, 
art.  8^  of  the  Constitution  of  Wisconsin,  and 
is  void. 

The  legislature  has  no  power  to  levy  a  tax 
on  the  property  of  Chippewa  county  sepa- 
rately from  the  taxable  property  of  the  rest  of 
the  state,  for  a  state  purpose,  without  the  con- 
sent of  the  people  of  Chippewa  county. 

Cooley,  Const.  Lim.  2^;  Cooley,  Taxn. 
140,  142;  Dorgan  v.  Boston,  12  Allen,  223; 
Hammett  v.  Philadelphia,  65  Pa.  146,  8  Am. 
Rep.  615;  Ex  parte  Marshall,  64  Ala.  266: 
State,  McCurdy,  v.  Tappan,  29  Wis.  664,  9 
Am.  Rep.  622;  State,  Board  cfEda.,  v.  Edben, 
22  Wis.  660. 

The  entire  taxing  power  is  vested  in  the 
legislature,  which  can,  in  proper  cases  and  for 
certain  purposes,  delegate  such  power  to  the 
political  subdivisions  of  the  state.  Such  polit- 
ical subdivisions  have  no  inherent  power  to 
levv  a  tax  for  any  purpose,  but  have  such  only 
as  is  delegated  to  them  by  the  legislature. 
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1  Desty,  Taxn.  958.  47(M7B;  Cooley,  Taxn. 
329;  8  Dill.  Mun.  Corp.  §  821;  United  BtaUt 
T.  Hew  OHean$,  98  U.  8.  881,  25  L.  ed.  225; 
JuMiee  ▼.  Logan^port^  101  Ind.  826;  25  Am.  A 
ISng,  Edc.  Law.  p.  18;  KnawlUm  y.  Bock 
Chuniy  Supers,  9  Wis.  411. 

The  legislature  has  no  power  to  delegate  its 
tazin|(  power  to  a  muDicipal  corporation  or 
political  subdivision,  except  for  local  or  corix)- 
imte  porposes. 

1  Deaty,  Taxn.  26.  258,  259,  274;  Cooler, 
CoDSt.  Lim.  260;  P^ple  v.  Parku,  58  Cal.  641; 
fatter  t.  Kenonha,  12  Wis.  618:  Slinper  v. 
ffenneman,  38  Wis.  510;  Taylor  ▼.  Chandler, 
9  Heisk.  849;  Washington  Atenve,  69  Pa.  852. 
8  Am.  Rep.  255;  8iaU,  McOurdy,  ▼.  Tappan, 
29  Wis.  684^  9  Am.  Rep.  622;  Const,  art.  2, 
S  22;  Jensen  ▼.  PM  County  Supers,  47  Wis. 
918. 

The  legislature  cannot  delegate  any  greater 
power  than  the  state  itself  possesses,  and  it 
must  obserre  the  restrictions  of  the  organic 


Cooley.  Const  Lim.  240;  2  Dill.  Mun.  Corp. 
g§  740,  778;  1  Desty,  Taxn.  259;  (TDonneU  v. 
Bailey,  24  Miss.  386;  Primm  y.  BelfeviUe.  59 
m.  142;  Weightman  ▼.  Clark,  103  U.  S.  256, 
26  Lk  ed.  892;  Wasson  y.  Wayne  County  Comrs. 
49  Ohio  St.  622,  17  L.  R  A.  795;  PeopU,  De- 
troit A  n,  R,  Co.,  y.  8alem  Tup.  Board,  20 
Micb.  474.  4  Am.  Rep.  400;  Anderson  ▼.  BtU, 
54  Mich.  487. 

The  rule  of  uniformity,  provided  by  §  1, 
art.  8,  of  the  Constitution,  requires  that  taxa- 
tion shall  be  uniform  within  and  for  the  district 
for  which  the  tax  is  levied. 

26  Am.  &  Eng.  Enc.  Law,  p.  60:  Cooley, 
Const  lim,  494;  Cooley,  Taxn.  140,  148,  244; 
1  I>e8ty,  Taxn.  175,  176;  Livingston  County 
Supers.  V.  Weider,  64  111.  427;  Wasson  y.  Wayne 
County  Comrs.  supra;  New  Orleans  y.  Fourrhy, 
90  JjtL  Ann.  912;  Dyar  v,  Farmtngton,  70  Me. 
515;  PteuUr  v.  StnU,  11  Neb.  547;  East  Port- 
land y.  Multnomah  County,  6  Or.  62;  Weight- 
man  y.  Clark,  108  U.  8-  ^6,  26  L.  ed.  892; 
KnofoUon  v.  Rock  County  Supers,  9  Wis.  411; 
Hale  y.  Kenosha,  29  Wis.  603. 

A  rale  of  taxation  that  requires  a  county  to 
contribute  twice  to  the  same  burden,  while 
other  counties  are  required  to  contribute  but 
ODoe,  yiolates  §  1,  art  8,  of  the  Constitution 
and  is  yoid. 

Cooley,  Taxn.  222;  StaU,  Nunnemacher,  y. 
Mann,  76  Wis.  498. 

If  chapter  188  of  the  Laws  of  1895  yiolates 
the  rule  of  uniformity  it  is  unconstitutional  and 
yoid,  and  the  consent  of  the  board  of  super- 
yJaora  cannot  yalldate  the  tax  leyied  under  it. 

Cooley,  Const  Lim.  240;  Cooley,  Taxn.  148; 
1  Desty,  Taxn.  259,  481;  O^Donnell  y.  Bailey, 
Primm  y.  Belleville,  People,  Detroit  A  H.  R. 
Co.,  y.  Salem  Twp,  Bwird,  and  Wasson  v. 
Wajfns  County  Comrs,  eupra;  Whiting  y.  She- 
hoygan  db  F.  du  L.  R,  Co,  W  Wis.  178,  8  Am. 
Bep.  80;  Anderson  y.  ffiU,  54  Mich.  491. 

Under  chapter  186  of  the  Laws  of  1895,  the 
oonnty  board  of  Chippewa  county  had  no  au- 
thority to  issue  the  bonds  in  question. 

Mere  political  bodies,  constituted  as  counties, 
are  for  the  purpose  of  local  police  administra- 
tion, and,  having  the  power  of  levying  taxes 
for  the  purpose  of  paying  all  county  charges 
created,  have  no  power  to  make  commercial 
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paper  of  any  kind,  unless  such  power  is  ex- 
preaaly  conferred  upon  them  or  clearly  implied 
from  some  other  power  expressly  given. 

1  Dill.  Mun.  Corp.  §§  123,  507;  Clailforne 
County  V.  Brooks,  111  U.  a  400.  28  L.  ed.  470; 
Police  Jury  v.  Brition,  82  U.  8.  15  Wall.  566, 
21  L.  ed.  251;  NashriUe  y.  Ray,  86  U.  8.  19 
Wall.  468. 22  L.  ed.  164. 

The  Constitution  is  a  limitation,  and  not  a 
grant  of  power. 

BushneU  v.  Beloit,  10  Wis.  196. 

The  benefits  to  be  derived  hj  Chippewa 
county  from  the  location  of  this  mstitution  at 
Chippewa  Falls,  are  not  such  as  to  make  a 
tax  levied  to  establish  and  maintain  it  a  tax 
levied  for  a  corporate  purpose. 

Livingston  County  Supers,  v.  Weider,  64  111. 
427;  Wasson  V.  Wayne  County  Comrs.  49  Ohio 
St  622,  17  L.  R.  A.  795;  State,  BoardofJSdu  , 
y.  Eaben,22WiB.  664;  State,  McCurdy,  v.  Tap 
pan,  29  Wis.  664,  9  Am.  Rep.  622. 

The  legislature  cannot  do  indirectly  (by  del- 
egation) what  it  cannot,  under  the  Constitu- 
tion, do  directly. 

Cooley,  Const.  Lim.  240;  Nevil  v.  Clifford, 
63  Wis.  447;  La  Pointe  Supers,  v.  aMaUey,  47 
Wis.  887. 

A  tax  cannot  be  apportioned  to  the  benefits 
or  supposed  benefits  received.  *  This  can  only 
be  done  by  "  assessments"  in  cities  and  in  in- 
corporated villages. 

Wis.  Const  art  11,  §  8;  Weeks  v.  Miltcau- 
kee,  10  Wis.  256. 

On  rehearing^ 

All  the  power  of  taxation  is  vested  in  the 
legislature;  all  taxes  levied  by  a  political  sub- 
division are,  in  legal  effect,  levied  by  the  state. 
The  power  of  the  legislature  to  tax  is  limited 
by  the  Constitution. 

Any  single  individual  has  a  right  to  insist 
that  the  public  does  not  own  or  control  his 
property  for  the  purpose  of  donation. 

People,  Detroit  db  H,  R.  Co.,  v.  Salem  Twp. 
Board,  20  Mic)i.  487,  4  Am.  Rep.  400. 

Taxes  levied  by  municipal  corporations, 
which  are  for  this  purpose  instruments  or 
the  state,  are,  in  legal  effect,  levied  by  the 
state. 

Justice  y.  Logansport,  101  Ind.  826;  Knowl- 
ton  v.  Rock  County  Supers.  9  Wis.  411. 

Can  the  state,  by  its  legislature  or  its  infe- 
rior agents,  apportion  a  tax  for  a  state  pur- 
pose? 

A  tax  levied  for  a  state  purpose  must  be 
levied  upon  all  the  taxable  property  within 
the  state,  and  cannot  be  apportioned. 

Weeks  v.  Milwaukee,  10  Wis.  256. 

If  this  money  was  not  voted  for  a  local 
purpose,  but  for  a  state  purpose,  the  rule  of 
uniformity  was  broken. 

Wesson  y.  Wayne  County  Comrs.  49  Ohio  St 
622,  17  L.  R.  A.  795;  State,  Board  of  Edu.,  v. 
Haben,  22  Wis.  664;  State,  MeCurdy,  v.  Tap- 
pan,  29  Wis.  679, 9  Am.  Rep.  622;  Desty,  Taxn. 
274;  Cooley,  Taxn.  140;  Enowlton  y.  Rock 
County  Supers.  9  Wis.  411,  Approved  in  Bale 
v.  Kenosha,  29  Wis.  664. 

In  respect  of  public  or  quasi  corporations, 
such  as  counties,  as  distinguished  from  munic 
ipal  corporations  proper,  the  general  current 
of  authority  is  against  the  proposition  that  as 
ordinarily  recognized  they  possess  any  power 
to  issue  negotiable  instruments. 


184 


WlSCONBIN  SUPBBICB  COUBT. 


JUHB, 


1  Dill.  Mud.  Corp.  507;  Cooley,  Const.  Lim. 
240,  241;  Cooley.  Taxn.  143;  Cflark  v.  Jana- 
ville,  10  Wis.  170;  Merrirk  v.  AmherBt,\%  Allen, 
500;  State,  Board  of  Edu,,  v.  Hahen,  22  Wis. 
660;  State,  McOurdy,  ▼.  Tappan,  29  Wis.  664, 9 
Am.  Rep.  622;  Whiting  y.  Cheboygan  A  F,  du 
L,  R.  CB.  26  Wis.  167.  8  Am.  Rep.  80;  EUU  v. 
Northern  P.  R  Co,  77  Wis.  118. 

A  town  cannot  assume,  nor  can  the  state 
compel  it  to  assume,  as  a  town  charge,  a  bur 
den  which  should  properly  be  borne  by  the 
whole  state.    A  local  assessment  for  a  general 
benefit  is  unconstitutional. 

Desty,  Taxn.  274;  Fatter  t.  Kenoeha,  12 
Wis  618;  Gordon  y.  Cornee,  47  N.  Y.  608; 
Liffingston  County  y.  Darlington,  101  U.  8. 
407,  25  L.  ed.  1015:  State  y.  NeUon  County,  1 
N.  D.  88. 

C»00od»y»  Oh.  J.,  delivered  the  opinion  of 
the  court: 

It  is  contended  by  counsel  for  the  plaintiff 
that  a  county  is  not  a  municipality,  within  the 
mearing  of  chap.  188,  Laws  1895.  Properly 
speaking,  municipal  corporations  are  brought 
into  existence  at  the  instance  or  request  of  the 
persons  residing  therein,  for  their  own  local 
advancement  and  convenience.  On  the  other 
hand,  counties  are  local  subdivisions  of  the 
state,  created  by  its  own  sovereign  power  and 
will,  without  the  particular  solicitation,  con- 
sent, or  concurrent  action  of  the  citizens 
thereof,  and  almost  exclusively  with  a  view  to 
the  policy  of  the  state  at  large,  for  purposes  of 
political  organization  and  civil  administration. 
1  Dill.  Mun.  Corp.  %  28.  The  same  learned 
author  says:  "The  phrase  'municipal  corpora- 
tion' is  used  with  us,  in  general,  in  the  strict 
and  proper  sense  just  mentioned;  but  some- 
times it  IS  used  in  a  broader  sense,  that  includes 
also  public  or  quasi  corporations,  the  principal 
purpose  of  whose  creation  is  as  an  instrumen- 
tality of  the  state,  and  not  for  the  regulation 
of  the  local  and  special  affairs  of  a  com- 
pact community."  Id.  g  20.  We  are  con- 
strained to  hold  that  counties  are  municipalities, 
within  the  meaning  of  the  provision  of  the  act 
which  declares  that  ''municipalities  of  this 
state  are  hereby  empowered  to  make  the  do- 
nations herein  mentioned  for  the  establishment 
and  building  of  such  a  home."  Laws  1895, 
chap.  188.  §  2.  Thus  in  Eaton  v.  Manitowoc 
County  Supen.  44  Wis.  498,  it  is  said:  "Towns 
are  often  called  in  common  parlance,  and 
sometimes,  unguardedly  in  statutes,  'munic- 
ipal corporations,'  in  connection  with  counties, 
cities,  and  villages;  but  when  so  called  it  ia  in 
the  sense  of  mere  corporations,  or  quasi  cor- 
porations, or  corporations  tub  modo,  only,  and 
not  in  the  sense  of  municipalities  proper." 
Cathcart  v.  Cometoek,  56  Wis.  606,  608.  The 
site  to  be  selected  was  to  comprise  not  less  than 
200  acres  of  land,  with  good  drainage  and 
sewerage  facilities,  and  an  abundant  supply  of 
pure  water.  It  would  haidlv  be  expected  to 
find  such  a  site  in  a  city  or  incorporated  vil- 
lage. Besides,  the  act  makes  all  the  provisions 
of  chap.  82.  Rev.  Stat.,  relating  to  the  support 
of  insane  persons  and  the  liability  of  counties 
therefor,  applicable,  as  far  as  practicable,  to 
persons  admitted  to  the  home  for  the  feeble- 
minded, g  4.  Since  the  chapter  of  the  Re- 
vised Statutes  so  made  applicable  has  little  or 
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no  reference  to  cities  or  villages,  but  deals 
throughout  with  counties,  we  must  conclude 
that  by  the  word  "municipalities,"  as  used  in 
the  act  in  question,  the  legislature  intended  to 
include  counties. 

2.  It  is  contended  that  the  language  of  the 
statute  is  not  broad  enoueh  to  authorize  the 
proposed  issue  of  the  bonds.  It  is  not  con- 
tended that  the  county  board  would  have  had 
such  power  in  the  absence  of  chap.  188,  Laws 
lb95.  By  that  act  the  state  board  of  control 
was  expressly  empowered  to  "receive  proposals 
for  donations  of  money  or  other  securities  in 
behalf  of  this  state  for  the  benefit  of  such 
home."  and  may  also  "receive  any  donations 
or  bequests  which  mav  be  made  for  its  main- 
tenance and  support,''^ and  the  "municipalities 
of  this  state"  were  thereby  expressly  "em- 
powered to  make  the  donations  herein  Uherein] 
mentioned  for  the  establishment  and  building 
of  such  a  home."  g  2.  The  words,  "other 
securities"  are  certainly  broad  enough  to  in 
elude  bonds.  If  the  county  board  had  power 
to  issue  such  "securities,"  then,  under  the  de- 
cisions of  this  court,  they  had  the  implied 
power  to  put  them  in  the  form  of  bonds. 
MiUi  y.  Oleaton,  11  Wis.  470.  78  Am.  Dec. 
721;  State  v.  Jiadieon,  7  Wis.  688;  State, 
Prieit,  v.  RegenU  of  Wi$.  VniverHttLf^  Wis. 
170:  Oilman  y.  Milwaukee,  61  Wis.  5d2. 
1  Reid,  Corporate  Finance,  i  & 

8.  "The  legislature  may  confer  upon  tbe 
botfds  of  supervisors  of  the  several  counties  of 
the  state  sueh  powers  of  a  local,  legislative,  and 
administrative  character,  as  they  shall  from 
time  to  time  prescribe."  Wis.  Const,  art  4. 
g  22.  In  construing  this  provision  of  our  Con- 
stitution, this  court  has  held  "that,  when  any 
subject  of  legislation  is  intrusted  to  said  county 
boards  b^  general  words  in  a  statute,  they  ac- 
quire a  nght  to  pass  any  ordinance  necessary 
or  convenient  for  the  purpose  of  disposing  of 
the  whole  subject  so  committed  to  them,  and  for 
that  purpose  have  all  the  powers  of  the  state 
le^lature  over  that  sublect.  unless  the  statute 
restricts  the  power,  or  directs  its  exercise  in  a 
certain  way.''  La  Pointe  Supere.  y.  C^MaUey, 
47  Wis.  882;  Knight  v.  Aihland,  61  Wis.  238. 
The  county  was  expressly  empowered  bv  stat 
ute  "to  apportion  and  order  the  levymg  of 
taxes,  as  provided  by  law,  and  direct  the  raising 
of  such  sums  of  money  as  may  be  necessary 
to  defray  the  county  charges  and  expenses, 
and  all  necessary  charges  incident  to  or  aris- 
ing from  the  execution  of  their  Uiwful  author- 
ity."   Rev.  Stat.  §  669,  snbd.  6. 

4.  Itia  contended   that  the  authority  thus 

Siven  to  the  county  by  tbe  act  in  question  to 
onate  to  the  state  "money  or  other  securities 
for  the  establishment  and  building  of  such 
home"  was  contrary  to  public  policy,  and 
therefore  void.  This  court  has  held  that  "tbe 
legislature  may  impose  conditions  precedent 
to  the  removal  of  a  county  seat,  in  addition  to 
those  imposed  by  the  state  Constitution.'* 
State,  Park,  v.  Portage  County  Supere,  24 
Wis.  49.  In  that  case  the  act  which  was  held 
valid  provided,  in  effect,  that,  after  a  majority 
of  the  votes  should  be  cast  in  favor  of  remov- 
ing the  county  seat  to  the  city  of  Stevens  Point, 
yet  it  should  not  be  so  removed  until  that  city 
should  first  place  at  the  control  of  the  county 
board  $10,000.    with  which  to  build  county 
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iRifldings  it  that  place.  To  the  same  effect  is 
P^n  Vounty  t.  Prindle,  01  Wis.  811-314. 
Such  dooations  have  been  sanctloDed  in  several 
states.  -  Id.,  and  coses  there  cited;  BeJtam  y. 
&hio,  75  Tex.  87.  The  donation  here  author- 
ized was  merely  to  secure  a  site  for  the  home, 
and  in  no  way  affected  the  efficiency  and  suc- 
cefflfol  operation  of  the  institution  when  estab- 
lished. iFpon  the  authorities  cited,  we  roust 
bold  that  the  authorizing  of  such  donation 
was  not  against  public  policy. 

5.  The  principal  contention  is  that  the  au- 
thorization of  such  donations  was  repugnant 
to  that  clause  of  our  Constitution  which  de- 
dares  that  "the  rule  of  taxation  shall  be  uni- 
form, and  taxes  shall  be  levied  upon  such 
nropertyaa  the  legislature  shall  prescribe." 
§  1,  art  8.  This  provision  manifestly  re- 
quires such  uniformity,  in  case  of  a  slate  tax, 
to  extend  throughout  the  state;  in  case  of  a 
county  tax,  to  extend  throughout  the  county; 
in  case  of  a  city  tax,  to  extend  throughout  the 
dty;  and.  in  case  of  a  town  tax,  to  extend 
throuffhout  the  town.  In  other  words,  the 
rule  or  uniformitv  Is  not  broken  merely  be- 
cause a  town  or  city  or  county  raises  a  special 
tax  for  local  purposes.  If  the  proposed  tax  to 
pay  the  $12,700  in  securities  donated  by  Chip- 
pewa county  may  properly  be  regarded  as  a 
county  tax,  then  the  question  of  uniformity  is 
Dot  involved,  since  there  is  no  pretense  that, 
in  levying  that  tax  upon  the  taxable  property 
in  that  county,  any  other  than  such  uniform 
rule  is  to  be  followed.  It  is  sought  to  bring 
the  case  within  the  condemnation  of  the  con- 
ititutional  provision  quoted,  on  the  theory  that 
the  proposed  home  is  to  be  a  state  institution; 
that  it  is  to  be  governed,  controlled,  and  man- 
aged wholly  by  state  officers  and  agencies;  that 
it  is  to  be  established,  built,  and  maintained 
by  all  the  taxpayers  and  taxable  property 
throughout  the  state,  including  such  property 
sod  taxpayers  in  Chippewa  county;  that  the 
itatewould  have  had  no  power,  by  direct  action, 
to  compel  one  or  more  counties  of  the  state, 
less  than  the  whole,to  pay  an  additional  amount 
for  such  establishment,  building,  and  mainte- 
nance; and  hence  that  the  legislature  could  not, 
hy  delegating  such  authority  to  such  munici- 
palities, do  indirectly  what,  under  the  Consti- 
tution, it  could  not  have  done  directly.  It  is 
certainly  to  be  a  state  institution;  to  he  gov- 
erned, eoDtrolled,  and  managed  by  the  state; 
sod  to  be  established,  built,  and  maintained 
by  the  state.  But  it  does  not  follow  that  the 
Mate  could  not  authorise  a  municipality  in 
which  it  should  be  located  to  do  what  the  state 
itself  could  not  do  directly.  In  speaking  of 
the  twofold  character  of  such  municipalities, — 
as  agencies  of  the  state  government,  and  as 
"corporations  endowed  with  capacities,  and 
permitted  to  hold  property  and  enjoy  peculiar 
privileges  for  the  benefit  of  their  corporators 
exclusively,'*— Mr.  Cooley  says:  "The  legisla- 
tTiie  may  permit  the  incurring  of  ezpenne,  the 
contracting  of  obligations,  and  the  levy  of  taxes 
which  are  unusual,  and  which  would  not  be 
admissible  under  the  powers  usually  conferred. 
Instances  of  the  kind  may  be  mentioned  in  the 
offer  of  military  bounties,  and  the  pnymeDt  of 
a  disproportionate  share  of  a  state  burden  in 
consideration  of  peculiar  local  benefits  which 
are  to  spring  from  it.    But  it  is  believed  the 
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legislature  has  no  iK)wer.  against  the  will  of  a 
municipal  corporation,  to  compel  it  to  contract 
debts  for  local  purposes  in  which  the  state  has 
no  concern,  or  to  assume  obligations  not  within 
the  ordinary  functions  of  municipal  govern- 
ment. .  .  .  The  state  in  such  cases  may 
remove  restrictions  and  permit  action,  but  ft 
cannot  compel  it."  Cooley,  Const.  Lim.  230. 
231.  We  have  a  good  illustration  in  tbis  state. 
Our  Constitution  provides  that  "the  state  shall 
never  contract  any  debt  for  works  of  internal 
improvement,  or  be  a  party  in  carrying  on 
such  works."  g  10.  art.  8.  Nevertheless  the 
legislature  has.  from  time  to  time,  commenc- 
ing with  the  early  history  of  the  state,  author- 
ized such  municipalities  to  contract  such  debts, 
if  not  to  be  a  party  in  carrying  on  such  works, 
and  such  lecidation  has  frequently  been  held  to 
be  valid.  Masbrouek  v.  Milioaukec,  18  Wia 
42, 80  Am.  Dea  718.  Cases  to  such  effect  are 
numerous.  Atty.  Gen,  v.  Eau  Ctoffv,S7Wis. 
400.  That  the  legislature  may  authorize  mu- 
nicipalities to  levy  taxes  for  purpoees  for  which 
it  cannot  compel  them  to  levy  taxes  might  be 
illustrated  by  the  citation  of  numerous  m) Judi- 
cations, but  it  is  unnecessary.  See,  however, 
BrodhMd  v.  Milwaukee,  19  Wis.  625,  88  Am. 
Dec.  711:  Stoie,  MeGurt^,  v.  Tappan,  29  Wis. 
654,  9  Am.  Rep.  622.  This  court  has  held 
that  le^lation  to  the  effect  that  where  the  cost 
of  a  bridge  in  a  town  exceeds  a  certain  per  cent 
of  all  the  taxable  property  of  the  town,  the 
county  may  be  required  to  pay  one  baif  of 
the  cost  thereof,  is  valid,  and  does  not  break 
the  rule  of  uniformitv.  State,  Baraboo,  v. 
Bank  Qmnty  Supers.  70  Wis.  486. 

6.  Since  the  securities  authorized  to  be  do- 
nated in  the  case  at  bar  are  securities  issued  by 
the  county,  and  since  the  proposed  taxes  in 
payment  of  the  same  are  to  be  county  taxes, 
the  precise  question  presented  is  whether 
the  purpose  for  which  such  securities  were 
donated,  and  for  which  such  taxes  are 
to  be  raised,  is  such  as  to  Justify  the  pro- 
visions of  the  enactment  in  question.  This 
court  has  sustained  the  validity  of  acts  of 
the  legislature  authorizing  municipalities 
to  raise  moneys  by  taxation  to  pay  bounties 
to  volunteers  In  the  United  States  army. 
Brodhead  v.  Milwaukee,  and  State,  McOurdy,  v. 
Tappan,  tupra.  In  those  cases  it  was.  among 
other  things,  in  effect,  held  that  while  *'the 
legislature  cannot  create  a  public  debt,  or  levy 
a  tax,  or  authorize  a  municipal  corporation  to 
do  so,  in  order  to  raise  funds  for  a  mere  pri- . 
vate  purpose,"  and  while  "the  objects  for 
which  money  is  raised  by  taxation  must  be 

f public,  and  such  as  submrve  the  common 
nterest  and  wellbeing  of  the  community  re- 
quired to  contribute,"  yet  '*to  Justify  a  court 
in  declaring  a  tax  void,  and  arresting  proceed- 
ings for  its  collection,  the  absence  of  all  possi- 
ble public  interest  in  the  purposes  for  which 
the  funds  are  raised  must  be  so  clear  and  pal- 
pable as  to  be  immediately  perceptible  to  every 
mind:"  that  "claims  founded  in  equity  and 
Justice,  in  the  largest  sense  of  those  terms,  or 
in  gratitude  or  charity,  will  support  a  tax:" 
that  "ihe  legislature  may  authorize  a  town  or 
other  municipality  to  levy  taxes  therein  for 
public  purposes  not  strictly  of  a  municipal 
character,  but  from  whicb  the  public  have  re- 
ceived, or  will  receive,  some  direct  advantage, 
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or  where  the  tax  to  to  he  expended  in  defraying 
the  expenses  of  the  government,  or  in  promote 
iog  the  |>eace,  good  order,  and  welfare  of  so- 
ciety, or  in  paying  claims  founded  upon  nat- 
uraf  justice  and  equity,  or  upon  gratitude  for 
public  services  or  expenditures,  or  in  discharg- 
ing the  obligations  of  charity  and  humanity." 
True,  in  Wniting  ▼.  Sheboygan  dt  F.  du  L,  R. 
ro.  25  Wis.  167,  8  Am.  Kep.  30,  two  of  the 
three  members  of  this  court,  as  then  constitut- 
ed, held  that  an  act  authorizing  a  county  to 
is«iiie  its  orders  in  aid  of  the  construction  of  a 
railroad  therein,  and  to  levy  a  tax  to  pay  such 
orders,  without  becoming  a  stockholder  in  the 
company,  was  invalid,  on  the  ground  that  such 
orders  and  tax  were  for  a  private  purpose. 
But  that  case  was  expressly  overruled,  and  the 
same  act  of  the  legislature  was  held  yalid,  by 
the  Supreme  Court  of  the  United  States,  on  the 
ground  that  such  railroad  was  a  public  high- 
way, and  hence  the  purpose  of  such  county  or- 
ders and  county  taxes  in  aid  of  its  construction 
was  for  a  public  purpose.  OleoU  v.  Fond  du 
Lac  County  Supen.  88  U.  8.  16  Wall.  678,  21 
L.  ed.  882.  That  decision  has  steadily  been 
adhered  to  since,  and  seems  to  be  in  harmony 
with  the  rule  established  in  most  of  the  states. 
Uumbird  y.  Jackson  County  Supers.  154  U.  8. 
592.  88  L.  ed.  1080;  EoberU  y.  Northern  P.  R. 
Co.  158  U.  8.  17,  89  L.  ed.  879,  Affirming 
Northern  P.  R,  Go.  y.  Roberts,  42  Fed.  Repi 
734;  Folsom  v.  Toums^iip  Ninety  Six,  159  U.  S. 
628,  40  L.  ed.  284,  and  cases  there  cited.  What- 
ever force  may  be  giyen  by  this  court  to  the  de- 
cision of  Whiting  v.  Sheboygan  db  F,  du  L.  R. 
Co.  it  is  manifest  that  it  ought  not  to  be  extend- 
ed. Counsel  cite  State,  Board  of  Edu. ,  v.  Hdben, 
22  Wis.  660,  where  it  was  held  that  "money 
raised  in  a  city,  by  taxation,  for  the  purpose  of 
erecting  a  high-school  building,  cannot  be  di- 
verted bv  an  act  of  the  legislature,  without  the 
assent  of  the  city  or  its  inhabitants,  to  the  pur- 
chase of  a  site  for  a  normal  school  in  said  city." 
That  decision  does  not  tend  to  inyalidate  the 
act  in  question,  but  rather  tends  to  support  it. 
This  is  apparent  from  two  extracts  from  the 
opinion  of  Dixon,  Ch.  J.,  in  that  case,  where 
he  said:  "To  say  that  the  legislature  can, 
without  the  assent  of  the  proper  municipal  au- 
thorities or  of  the  inhabitants,  take  the  money 
of  the  city  of  Oshkosh,  and  appropriate  it  to 
the  establishment  of  a  state  normal  school.  Is 
to  say  that  it  can  take  the  money  of  any  mu- 
nicipal corporation,  and  apply  it  to  any  gen- 
eral state  purpose.  .  .  .  The  advantsges 
incidentally  accruing  to  the  citizens  of  Osh- 
kodi  from  the  estaClishment  of  a  state  nor- 
mal school  at  that  place,  though  sufficient, 
with  the  consent  of  the  legislsture,  to  Justify 
the  citizens  themaeWei^  or  the  proper  munici- 
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I  pal  officers,  in  levying  a  tax  to  aid  in  the  pur- 
chase of  a  site  or  the  erection  of  buildings,  do 
not  change  the  nature  of  the  question  here  pre- 
sented." See  Gordon  v.  Ofmes,  47  N.  Y.  608. 
In  OuHie  vi  Whipple,  24  Wis.  850,  the  act  to 
empower  the  town  to  raise  money  by  taxation 
for  the  benefit  of  Jefferson  Liberal  tnstitute,  a 
private  corporation,  was  held  invalid  by  two 
members  of  the  court  on  the  ground  that  it  wss 
^'essentially  a  private  educational  institution," 
and  by  the  other  member  of  the  court  "mainly 
on  the  ground  that  the  constitutions!  provi- 
sions for  public  schools  of  eyery  grade"  were 
exclusive.  To  the  same  effect.  Cole  v.  £a 
OranM,  118  U.  8. 1,  28  L.  ed.  896.  In  Living^ 
ston  County  y.  Darlington,  101  U.  8.  407,  25 
L.  ed.  1015,  an  act  of  the  legislature  of  Illi- 
nois establishing  a  state  reform  school,  and  au- 
thorizing municipal  corporations  to  donste 
money  to  secure  the  location  of  the  same  within 
their  limits,  was  sustained  and  held  valid, 
there  being  no  settled  or  uniform  decision  to 
the  contrary  by  the  supreme  court  of  that  state. 
In  Indiana,  legislation  authorizing  counties  to 
make  donations  for  the  purpose  of  securing  the 
location  of  an  agricultural  college  within  their 
Jurisdiction  was  held  valid;  and  it  was  there 
further  held  that  an  obligation  by  the  county 
for  such  purpose  was  "solely  a  county  pur- 
pose, local  in  its  nature,  and  properly  assessed 
and  collected  as  are  taxes  for  other  county  pur- 
poses." Marks  v.  Purdue  University,  87  Ind. 
155,  Id.  56  Ind.  288.  So  it  has  been  held  in 
Massachusetts  that  the  le^slature  have  power 
to  pass  an  act  authorizing  a  town  to  raise 
money  for  the  establishment  of  an  agricultural 
college  therein.  MerriekY.  Amherst,  12  Allen, 
500.  See  also  State  v.  Nelson  Countff,  1 N.  D. 
88;  Cooley,  Const.  LinL  230,  281. 

In  the  case  at  bar  it  must  be  conceded  that 
the  establishment  and  building  of  the  Wiscon- 
sin Home  for  Feeble-Minded  was  and  is  a  pub- 
lic purpoee.  It  must  also  be  conceded  that 
there  are  peculiar  and  special  benefits  which 
will  naturally  spring  from  such  location.  This 
is  manifest  from  the  fact  that  numerous  such 
municipalities,  by  a  tender  of  such  donations, 
entered  into  competition  for  such  location. 
The  right  of  conyenient  yisitation  by  friends 
of  the  unfortunate  inmates  is  of  itself  a  valu- 
able right.  Without  further  specification  or 
discussion,  we  must  hold  the  provisions  of  the 
act  in  question  to  be  yalid. 

The  order  of  the  Circuit  Court  is  reversed,  and 
the  cause  is  remanded,  with  diiectiou  to  sot- 
tain  the  demurrer,  and  for  farther  prooeediogi 
according  to  law. 

Rehearing  denied. 
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ANNISTON  TRANSFER  COMPANY, 
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9. 

a  M.  GURLEY. 

(107  AUuttNH) 

Tlia  eontrmet  of  m  iMinra*^  transfer 
company  to  transport  baggaffe  from  a  resi- 
dence to  a  railroad  depot  Is  fully  performed  so 
that  its  responsibility  oeases  when  the  bagmure  is 
delivered  to  the  agent  of  the  imllroad  company 
at  the  depot. 

(Jiniett,18gBJ 

APPEAL  by  defendant  from  a  Judgment  of 
the  Citj  Court  of  Anoiston   In  favor  of 


plaintiff  in  an  action  brought  to  recover  the 
value  of  a  trunk  and  conienls  wbieb  had  been 
delivered  to  defendant  for  transportaiioo.  lU- 
verted. 

Defendant  was  eo^ired  as  a  transfer  com- 
pany in  transporting  baggage  about  the  city  of 
Anniston.  It  was  employed  by  plaiutiff's 
a^ent  to  take  a  trunk  from  a  residence  to  the 
Georgia  Pacific  Railway  depot.  The  trunk 
was  delivered  to  a  driver  of  one  of  defendant's 
wagons  and  carried  to  the  depot. 

Further  facto  appear  in  the  opinion. 

Messrs.  Knoz,  Bowie*  *  Pelham  for  ap- 
pellant. 
Messrs,  HethTin  *  Kelly  for  appellee. 


HOKa-~X4ahaiev  <tf  haggaos  tmmtfsr  sompaniss. 

L  As  ecmmon  earrisys. 

TL  When  UattU, 
m.  lAmUaUon  nf  HaiMHtg, 
TV.  WhennotWMe. 

V.  Tks  egsU  of  a  stisCom. 

Tb»  q^estlon  of  the  liability  of  baavage  transfer 
companies  rests  upon  the  same  principles  as  that 
of  other  common  carriers,  and  Is  determined  in 
like  manner.  They  are  liable  according  to  the 
manner  In  which  they  hold  themselves  out  and 
ttaosaet  their  business. 

The  holding  of  the  court  in  the  principal  case  of 
AnrmoH  Taanbtsb  Go.  v.  Gmtuar,  is  in  har- 
ly  with  the  prior  decisiona. 


L  As  common  earrCera 

The  question  whether  a  baggage  transfer  oom- 
pany  is  or  is  not  a  common  carrier  must  be  deter- 
mined by  the  following  general  principles  laid 
down  in  cases  wherein  the  question  has  been  dls- 


A  person  who  makes  it  a  business  to  soliQit  from 
the  public  the  carriage  of  trunks  and  packages 
from  place  to  place  for  hire  is  to  all  intents  and 
purposes  a  common  cairier.   BoUnson  v.  OonUsh, 

The  test  is,  whether  he  holds  out,  either  expressly 
or  by  a  conrw  of  conduct,  that  he  wiU  carry  for 
hire  the  goods  of  all  persons  indifferently  who 
send  them  to  him.   IMcL 

A  truckman  who  transfers  from  plaoe  to  place 
the  goods  of  ail  choosing  to  employ  him  is  a  com- 
Bson  carrier,  even  though  his  charges  be  not  taed 
as*  to  tiie  amount.  Jackson  Architectural  Iron 
Works  V.  Horlburt,  U  Miso.  sa  In  this  case  the 
court  foUowed  the  ruling  in  the  earlier  cases  of 
Bioiiards  ▼.  Westcott,  S  Bosw.  680,  and  Allen  v. 
Baokrider,  87  N.  T.  841,  and  although  it  was  not  one 
io  which  baggage  was  transported,  yet  it  is  here 
elt0d  as  slkowing  a  bearing  upon  the  question  in 


Butif  the  defendant  or  party  hired  to  carry  does 
Mvt  follow  such  calling  as  a  general  or  habitual 
business,  but  carries  the  articles  in  question  under  a 
special  contract!  he  will  not  be  liable  as  a  common 
carrier,  but  only  upon  his  contracts  Vish  v.  Chap- 
man,  £  Ga.  S48, 46  Am.  Dea  aoa 

In  BJchards  v.  Westoott,  supra,  it  was  proved 
that  the  trunk,  was  delivered  to  the  defendant  com- 
pany, who  canied  trunks  for  hire  between  the  de- 
pou  in  the  dty,  to  be  carried  to  the  passenger 
depot  of  the  railroad  company  to  accompany  the 
plaintiff  *s  agent  on  his  journey,  and  that  by  reason 
of  the  defendantiB  negligence  the  trunk  was  not  de- 
livered at  the  depot.  It  was  held  that  the  defend- 
ants were  common  carriers  and  liable  as  such. 

34  L.  R.  A. 


In  Botrtnson  v.  Oomish,  nipra.  the  defendant^va 
city  expressman  having  a  license  to  carry  on  such 
business  in  the  city  of  New  Tork,  had  a  parcel  do- 
livered  to  him  by  the  plaintiff  for  carriage  bet  ween 
points  in  said  dty,  which  package  was  received  by 
his  driver  and  was  lost  or  stolen  from  his  wagon. 
Upon  suit  brought  to  recover  Ito  value  it  was  held 
that  he  was  liable  as  a  common  carrier,  or  if  not  as 
such,  he  was  still  liable  as  a  private  carrier,  or  as  a 
bailee  for  hire,  on  the  theory  of  negligence. 

Where  a  railroad  passenger  on  arriving  at  his  des- 
tination entered  into  a  contract  with  a  transporta- 
tion company  for  an  agreed  price  to  procure  his 
bagirage  from  the  railroad  companyls  depot  and 
haul  It  to  his  residence,  and  surrendered  his  bag- 
gage  checks  to  such  company,  it  was  held  that  the 
transportation  company  was  liable  for  the  safer 
keeping  of  the  baggage  and  for  its  safe  delivery,  a 
contractual  relation  existing  between  the  partiea 
which  the  passenger  might  enforce  by  action  and 
sequestration.  Be  Ponte  v.  New  Orleans  Transfer 
00.42  La.Ann.mw 

The  case  of  Parmelee  v.  Lowita,  74  lU.  ue,  84  Am. 
Bep.  878,  was  an  action  to  recover  the  value  of 
articles  in  a  trunk  delivered  by  the  appellee  to  the 
appellant  to  be  carried  for  hire  from  the  depot  to 
the  appelleelB  residence.  In  affirming  the  judg- 
ment of  the  court  below  in  favor  of  the  appellee, 
the  court  held  that  the  appellant  was  a  common 
carrier  and  as  such  was  bound  to  carry  the  trunk 
and  Ito  contents  safely,  though  it  wss  not  such  ss 
was  usually  carried  by  him  as  baggage,  there  being 
no  fraud  or  deception  practiced  by  the  appellee  as  to 
theoontents  of  the  trunk,  the  appellant  not  inquir- 
ing as  to  such  contents,  and  the  appellee  not  being 
under  a  special  obligation  to  make  the  contents 


And  although  hotel  proprietors  and  innkeepers 
are  not  generally  carriers,  yet  in  cases  where  they 
have  engaged  to  carry  or  transport  the  baggage 
of  their  ^esu  from  their  premises  to  the  depots 
the  courts  have  looked  upon  them  as  such. 

In  Dickinson  v.  Winchester,  4  Cuiih.  114. 60  Am. 
Dea  18QI,  an  innkeeper  who,  biy  public  notloe,  en- 
gaged to  carry  all  guests  and  their  bagguge  free 
from  the  depot  to  his  house,  and  vice  versa,  was 
held  liable  for  the  baggage  of  a  guest  lost  by  the 
negligence  of  the  driver  of  the  hack,  the  court 
basing  its  opinion  upon  the  principles  of  the  doc- 
trine of  estoppel,  the  innkeeper  by  reason  of  his  no- 
tice being  looked  upon  ss  making  the  driver  his 
agent  or  servant.  In  this  case,  however,  the  ques- 
tion ss  to  whether  or  not  the  innkeeper  was  to  be 
held  responsible  by  reason  of  bis  having  engaged 
in  such  business,  or  whether  he  was  responsible  m 
a  common  carrier,  was  mooted  but  not  decided  by 
the  court. 

In  Dibble  v.  Brown,  18  Ga.  217, 66  Am.  Dea  480, 
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Head.  J.,  delivered  the  opinion  of  the 
court: 

We  are  satisfied,  from  the  testimony, which  is 
practically  without  dispute  on  this  point,  that 
the  contract  between  the  parties  was  that  the 
defendant  company  should  carry  the  plaintiff's 
trunk  to  the  depot,  and  deliver  it  there  to  the 
baggage  agent  of  the  railroad  company.  The 
plaintiff  herself  testified  tnat  the  trunk  was  de* 
uvered  to  the  defendant's  driver,  "to  be  deposit- 
ed in  the  baggage  room  of  the  Ga.  Pacinc  R. 
R  ;"and  her  son  in-law, Robinson,who  acted  for 
her,  says  he  informed  the  defendant's  general 
manager  that  he  wanted  the  trunk  carried  to 
the  (Georgia  Pacific  depot,  and,  furthermore, 
that,  when  he  accompanied  the  plaintiff  to  the 
train,  the  next  morning,  he  inquired  for  the 
trunk  of  the  baggage  agent  of  the  Gkorgia  Pa^ 


cific  Railroad,  at  the  depot  in  Anniston  where 
he  had  ordered  the  trunk  to  be  taken.  We 
have  only  to  decide  whether  the  defendant 
performed  that  contract:  and  we  are  clearly  of 
the  opinion  that  it  did  perform  it  fully,  both 
in  its  letter  and  spirit.  The  testimony  shows, 
without  conflict,  that  the  driver,  Joe  Lindsay, 
immediately  upon  receiving  the  tmnk,  carried 
it  to  the  depot,  and  put  it  on  the  covered  plat- 
form between  the  passenger  and  baggaj^  de- 
partments, in  front  of  the  door  of  the  oaggan^ 
room,  at  the  place,  and  only  place,  set  apart 
and  especially  designated  by  the  baggage  agent 
for  the  deposit  of  baggage  to  be  received  by 
him  for  the  railroad,  and  where  the  railroad 
company  had,  for  a  long  time  been  accus- 
tomed to  receive  baggage.  The  driver,  Lind- 
say, testifies  that  he  called  the   attention  of 


the  defendant wasa  proprietor  of  an  omnibus  whiob 
tmn  from  his  betel,  at  wbioh  the  plaintiff  stopped, 
to  tbe  railroad  depot.  The  baggage  for  the  Ices  of 
which  tbe  action  was  brought,  was  received  by  the 
defendant  at  his  hotel  and  brought  out  by  his  serv- 
ants to  be  sent  to  the  depot  with  tbe  plaintiil.  It  was 
beid  that  the  proprietor  was  liable  as  a  common 
carrier  for  sucb  baggage,  be  being  a  oommon  car- 
rier of  passengera. 

And  the  case  of  Dickinson  v.  Winchester,  tupnu 
established  the  doctrine  that  the  keeper  of  a  public 
house,  giving  notice  that  he  will  furnish  free  con- 
veyances to  and  from  the  depot  to  aU  passengers 
with  tbebr  twggage  who  stay  at  his  house,  and  who 
for  that  purpose  engages  the  proprietors  of  car- 
riages to  carry  such  passengers  free  of  charge  to 
^em.  will  be  held  liable  for  tbe  Loss  of  a  paasengerls 
higgage  incurred  through  tbe  negligence  of  the 
carriage  proprietors,  their  drivers  or  servants. 

In  that  case  the  court  stated  that  the  question 
whether  tbe  defendant  was  to  be  considered  liable 
either  as  an  innkeeper  or  as  a  common  carrier  was 
Immaterial,  as  be  was  liable  in  either  capacity. 

As  to  who  are  common  carriers,  see  naU  toStaub 
V.  Kendrlck  ( Ind.)  6  L.  B.  A.  619;  and  to  Browning 
V.  Goodrich  Transp.  Go.  (Wis.)  10  L.  B.  A.  411 

IL  WhenJiahU. 

Inasmuch  as  bagfrage  transfer  companies  are 
considered  as  common  carriers,  it  follows  that  their 
responsibility  is  tbe  same.  They  are  bound  to  de- 
liver the  baggage  intrusted  to  their  care  according 
to  tbe  terms  of  their  contract,  and  will  be  liable  for 
negliftenoe  In  case  of  a  neglect  of  sucb  duty. 

In  Southern  Exp.  Go.  v.  Armstead,  60  Ala.  860,  tbe 
express  company  was  held  liable  as  a  common  car- 
rier for  a  trunk  taken  for  hire  and  delivered  by 
them  upon  tbe  railroad  company  Is  platform,  with- 
out leaving  it  in  charge  of  any  person,  such  an  act 
being  coosidered  gross  negligence. 

In  the  above  case  tbe  express  company,  who  at 
first  declined  to  receive  the  articles,  as  it  had  no 
agent  to  receive  them  at  tbe  depot  and  tbe  railroad 
company  bad  refused  the  use  of  its  depot,  subse- 
quently took  the  goods  and  marked  them  at  ^own- 
er*8  risk"  without  the  knowledge  or  consent  of  tbe 
consifrDor,  but  the  consignee  bad  knowledge  of 
such  facts.  It  was  held  that  such  facts  did  not  r^ 
lieve  it  from  responsibility. 

A  student's  manuscript  books  are  baggage  for 
wbioh  an  expressman  will  be  lial^le  as  a  common 
carrier  when  lost  through  his  negliironce,  if  con- 
tained in  such  student's  trunk.  Hopkins  v.  Wcst- 
eote,  6  Blatcbf.  64. 

In  Verner  v.  Sweltzer.  88  Pa.  206,  the  defendant's 
•gent,  whose  business  it  was  to  t)oard  all  trains  at 
the  depot  and  collect  passengers*  baggage  checks, 
took  from  the  plaintiff  his  checks  for  baggage 
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upon  the  train,  handing  him  a  tioket  In  return 
therefor.  The  baggage  lieing  lost,  it  was  held 
in  an  action  to  recover  damages  for  the  same,  UuU 
the  defendant  was  liable  no  matter  whether  he  was 
a  common  or  a  private  carrier,  there  being  proof  of 
want  of  ordinary  care  on  his  part  without  anr 
proof  of  ordinary  negligence  on  plaintiff's  part. 

In  Springer  v.  Westcott,  S  App.  Div.  2BS,  tbe 
plaintiff,  while  a  passenger  by  railroad,  delivered 
the  check  for  her  trunk  to  the  defendant's  agent, 
with  instructions  to  procure  her  baggage  and  de- 
liver it  at  a  certain  address,  taking  the  usual  re- 
ceipt. Tbe  trunk  was  delivered  to  her  soiled, 
broken,  and  empty,  and  had  the  defendants  usual 
yellow  label  thereon.  On  tbe  trial  in  tbe  court  be- 
low verdict  was  rendered  for  the  defendant,  bot 
upon  appeal  it  was  reversed  and  a  new  trial  oiv 
dered,  the  court  stating  that  it  was  for  tbe  defend- 
ant to  show  that  the  trunk  was  in  sucb  a  conditloii 
when  received  by  him  from  tbe  railroad  company* 
and  that  in  the  absence  of  such  a  showing  the  pre- 
sumption was  that  it  was  in  good  condition  when 
received  by  him,  the  case  being  one  for  the  Jury 
upon  Uie  evidence. 

Under  1883,  N.  Y.  Bev.  Ord.  1881,  a  person  who 
has  a  license  from  the  mayor  to  use  and  employ 
express  wairons  in  the  conveyance  and  trans- 
portation of  goods  from  place  to  place  in  a  city  for 
hire,  wages,  or  pay,  upon  conforming  to  and  obey- 
ing in  all  respects  the  ordinances  of  the  common 
council,  is  responsible  for  all  articles  intrusted  to 
tbe  drivers  of  his  wagons.  Bobinson  ▼•  Oomish,  84 
N.  Y.  8.  B.  696. 

See  also  supra,  L 

m.  lAmUation  (if  NaMZttv. 

The  question  whether  or  not  sucb  companies  oan 
limit  their  liability  would  seem  to  depend,  as  In 
other  cases  of  common  carriers,  upon  the  question 
of  assent  on  tbe  consignor's  part,  for  when  a  lim- 
itation of  liability  is  indiscriminately  made,  no  pre- 
sumption of  assent  oan  or  ought  to  be  Indulged. 
Southern  Bxp.  Go.  v.  Armstead,  60  Ala.  880. 8B2. 

An  express  company,  or  a  baggage  transfer  com- 
pany, cannot  by  the  use  of  a  general  printed  re- 
ceipt, limit  Its  liability  so  as  to  relieve  Itself  from 
responsibility  beyond  a  certain  amount    l^nML 

In  Woodruff  v.  Sherrard,  9  Hun,  888,  the  faots 
showed  that  the  plaintiff  gaveacbeck  for  her  bag- 
gage to  defendants  and  engaged  tiiem  to  transfer 
the  same  from  the  depot  to  her  house,  taking  the 
company's  receipt  therefor,  which  unknown  to 
her  contained  a  special  contract  limiting  defend- 
ants' liability.  In  an  action  to  recover  for  theU 
of  the  goods  it  was  held  that  the  company 
liable,  as  there  was  nothing  to  show  that  plaintiff 
assented  to  tbe  terms  of  the  special  contract. 

So,  in  Grossman  v.  Dodd,  68  Hun,  SMk,  Affirmed 
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Onibtree,  the  agent,  to  the  tnink,  telling  hfm 
who  had  sent  it  to  the  train,  and  when  it  was 
goiD^oir,  and  that  Grabtree  said.  "All  right." 
or  something  of  that  sort.  It  is  tme  that  Crab- 
tree  testified  that  the  trunk  was  not  deliyered 
to  him,  and  that  he  did  not  receive  it,  yet,  on 
cross-examination,  he  shows,  by  station  that 
he  so  swears  because  he  did  not  check  the 
trunk,  that  he  was  merely  expressing  an  erro- 
oeouB  kgal  conclusion.  His  further  statements 
that  *'the  trunk  was  deposited  at  the  proper 
place  set  apart  and  designated  by  me,  as  the 
railroad  company's  baggage  agent,  for  the  de* 
liveiy  of  baggage  to  me  as  baggage  agent,  and 
at  tbe  place  at  which  I  check  all  baggage,  and 
have  received  and  checked  all  baggage  continu- 
ously for  the  railroad  for  the  last  three  years;" 
and  thai  '"when  Joe  Lindsay  pot  the  trunk  on 


the  covered  platform,  near  the  baggage-room 
door,  he  called  my  attention  to  it,  and  told  me 
whose  trunk  it  was.  and  what  train  it  was  go- 
ing off  on.  I  do  not  remember  what  reply  I 
made  to  him,  but  I  did  not  object  in  any  way 
to  his  leaving  it  there,"^leave  no  room  to 
doubt  that  there  was  a  good  delivery  to  and  ac- 
ceptance by  him  of  the  truck,  which  com- 
pleted the  perfofmance  of  the  defendant's  con- 
tract. It  was  expressly  made  known  and  un- 
derstood, at  the  time  of  the  making  of  the  con- 
tract of  carriage,  that  the  trunk  could  not  be 
carried  the  next  morning  to  meet  the  8  o'clock 
train,  on  which  the  plaintiff  expected  to  take 
passage,  for  the  reason  that  the  driver  bad  to 
go  at  that  time  to  another  depot  to  take  the 
mail;  and.  in  view  of  this,  it  was  expressly 
agreed  that  he  should  go  at  once,  that  af  ter- 


VB  N.  T.  Ml  the  court  reached  a  similar  oonclu- 
atoo,  the  plaintiff  not  havlna  anented  to  the  terms 
of  tlie  8i>eolal  oontraot  Hmltioff  the  defendant's 
liabilitj,  no  sooh  oontract  arising  as  a  matter  of 
law  from  the  mere  aooeptanoe  of  snob  a  leooipt. 
In  tliat  case  the  plalntffTi  trunk  and  baggage  were 
dellTered  to  the  company  to  be  trantferred  from 
the  peer  at  wbioh  plaintiff  had  landed  to  the  olt7« 
and  were  damaged  tj  falling  Into  the  river  through 
tiie  defendants  negligence. 

Again,  In  Blossom  v.  Dodd.  tf  N.  T.  SBA,  8  Am. 
Bep.  701,  the  question  of  limitation  of  liability  en 
tbe  part  of  tbe  express  oompany  arose,  and  wasde- 
efded  against  the  defendants,  no  assent  to  or  knowl- 
edge of  tbe  restriction  being  shown  on  the  plaintiff^ 
part.  The  facts  showed  that  plataitifl  delivered  his 
baggage  check  to  the  agent  of  the  defendant  com* 
pany  on  the  oar,  which  was  badly  lighted  and  .re- 
ceived a  receipt  wbieh  contained  a  limitation  of 
liability,  and  was  badly  printed.  The  company 
was  held  liable  for  the  baggage  which  was  lost  or 
stolen  in  transit. 

In  Madan  v.  Sherard,  T8  N.  T.  flBS,  SB  Am.  Bep. 
isa,  the  facts  and  circumstances  were  very  shnUar 
to  those  in  the  case  of  Blossom  v.  Dodd,  except  that 
the  receipt,  which  the  plaintiff  neglected  to  read 
but  folded  up  and  put  in  his  pocket,  was  printed  in 
large  type  and  upon  larger  paper.  The  court  held 
that  the  mere  fact  that  he  did  not  read  tbe  paper 
was  not  fier  se  evidence  of  negligence,  and  no  as- 
aent  being  proved  on  the  part  of  tbe  plaintiff  to  the 
•pedal  contract,  the  defendant  was  liable  for  the 
loss  of  the  trunk  In  queatlon,  the  plaintiff  having 
a  right  to  regard  the  paper  as  a  voucher  to  enable 
him  to  follow  and  Identify  the  goods,  no  notice  to 
the  contrary  being  given  him. 

And  In  Stanb  v.  Kendrlck,  121  Ind.S8B,  6  L.  B.  A. 
61S,  where  the  appellant,  engaged  in  the  transporta- 
tion of  trunks  and  baggage  to  and  from  the  various 
hotels  and  depots  In  his  town,  was  sued  by  the  ap- 
pellee for  tbe  value  of  a  valise  and  its  contents, 
and  damages  resulting  from  its  loss.  In  afflrmiog 
the  decision  of  the  court  below,  it  was  held  that 
one  engaged  in  the  business  of  transporting  bag- 
gage was  liable  for  the  value  of  articles,  necessary 
for  use  in  travehng,  contained  in  a  valise  delivered 
to  his  agent  for  transportation,  and  lost  solely 
through  such  agent's  negligence,  even  though  the 
defendant  posted  notices  that  he  would  not  be  re- 
sponsible for  valises,  and  Instructed  his  agents  not 
to  receive  the  same,  the  owner  of  the  valise  t}eing 
ignorant  of  such  notice. 

The  contrary  view  would  appear  to  have  been 
taken  by  the  courts  in  some  cases. 

In  Hopkins  v.  Westcott,  6  Blatehf.  84,  the  facts 
showed  that  upon  receipt  of  the  haggage  check  by 
defendants  they  handed  plaintiff  a  paper  contain- 
ing the  number  of  the  check  and  also  a  notice  ex- 
empting them  from  liability  for  jewelry,  and  for 
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loss  by  fire,  and  alao  for  an  amount  exceeding  that 
apedfled  **upon  any  articles  unless  specially  agreed 
in  writing  on  this  check  receipt,  and  the  extra  risk 
paid  therefor.**  The  notice  was  not  read  by  plain- 
tiff until  after  notice  from  defendant  that  hia 
trunk  was  lost  The  oourt  held  that  the  plaintiff 
was  to  be  considered  as  having  notice  of  the  terms, 
the  same  lielng  printed  in  large  type,  and  that  the 
same  was  therefore  to  be  taken  as  a  qoaliflcatlon 
of  such  liability. 

In  the  above  case  the  question  arose  as  to  whether 
upon  tbe  construction  of  such  notice  the  carrier 
was  only  liable  for  the  amount  speolded  therein, 
or  whether  he  was  liable  for  such  amount  upon 
every  article  lo^  except  those  expressly  exempted, 
provided  it  was'  of  snoh  value.  The  court  held  tbe 
latter  to  be  the  just  construction  of  the  notice, 
upon  the  ground  that  the  notice,  not  being  clear, 
was  to  be  oonstmed  strictly  against  the  carrier,  the 
terms  used  being  **any  article**  thus  Indicating  a 
liability  to  such  extent  upon  any  article  contained 
in  the  trunk  aa  baggage. 

TV.    WhennathabU. 

Before  the  oompany  or  defendant  can  be  held 
liable,  tbe  baggage  must  be  delivered  to  him,  and 
there  most  be  a  breach  of  the  contract  to  deliver 
on  his  part. 

Such  a  company  is  not  liable  for  tbe  Jewelry  of 
a  third  person  carried  in  a  travelerls  trunk  as 
merchandise,  where  it  la  not  made  known  to  the 
oompany,  the  same  not  being  baggage  in  the  ordi- 
nary sense.    Blcharda  v.  Westcott,  S  Bosw.  6SQ. 

In  ICanhelm  v.Garr,  tt  Me.  478,  the  plaintiff  sued 
to  recover  for  value  of  baggage  alleged  to  have 
been  lost  through  the  defendants  negligence  in 
delivering  the  same  to  the  express  company  at  the 
depot,  to  be  forwarded  by  an  early  morning  train, 
pursuant  to  plaintllfS  instructions  given  to  the 
hotel  proprietor  upon  leaving  his  boteL  It  was 
held  that  the  defendant,  having  taken  and  left  the 
baggage  at  tbe  depot,  with  other  baggage  pursuant 
to  bis  contract,  to  be  forwarded  as  instructed,  was 
not  liable  for  its  loss. 

Tbe  direct  question  of  the  liability  of  dty  ex- 
pressmen or  baggage  transfer  agents  arose  in  tbe 
case  of  Henshaw  v.  Bowland,  64  N.  Y.  Z42,  Tbe 
facts  showed  that  the  plamtiff  delivered  a  trunk  to 
the  defendant  to  be  taken  to  the  depot  and  de> 
llvered  there  for  the  plaintiff  by  a  certain  time*, 
the  plaintiff  Intending  to  take  a  train  later  in  tbe 
day.  Tbe  baggage  was  duly  delivered  by  the  de- 
fendant at  the  depot,  but  upon  plaintiff*s  calling 
for  same  it  could  not  be  found.  It  was  held,  in  an 
action  against  the  expressman  to  recover  tbe 
value  of  the  trunk  and  its  contents,  that  he  having 
fulfUled  hla  contract,  which  was  to  deliver  the 
trunk  at  the  depot,  and  not  to  deliver  it  there  to 
the  plaintiff,  the  latter  could  not  recover. 
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Dooo,  and  take  the  tnibk  to  the  depot.  The 
idea  that,  after  then  taking  it,  the  defendant 
was  to  keep  it  in  its  cust^y  until  the  next 
morning,  and  then  deliver  it  to  the  plaintiff,  at 
the  depot,  where  she  was  ready  to  take  the 
train,  is  expressly  excluded  hy  the  yery  fact 
which  rendered  necessary  its  immediate  car- 
riage. The  plaintiff's  agent  and  witness,  Rob- 
inson, testifies  that  he  knew  the  defendant  had 
no  place  to  store  ba^gaee,  that  it  had  no  ware- 
house, and  that  storing  baggage  was  not  a  part 
of  its  business,  so  that  we  are  convinced  that 
the  plaintiff  received  the  very  performance  of 
the  contract  which  the  parties  understood 
would  be  made.  Sautft  d  Ncrth  Ala,  JR.  Co, 
y.  Wood,  60  Ala.  167,  41  Am.  Rep.  749.  This 
case  if  essentially  unlike  that  of  Southern  Bam. 
Co.  r,  Armsteaa,  60  Ala.  850,  relied  upon  by 


appellee.  There,  the  ez  press  com  pany's  agent 
knew  that  the  railroad  agent  had  refused  to  al- 
low the  express  company  to  deposit  goods  in 
its  depot  at  the  point  of  destination,  and  yet  he 
left  the  package  on  the  platform,  merely  calling 
the  attention  of  the  depot  agent  to  it,  as  the 

Eroperty  of  the  plaintiff.  The  railroad  agent 
ad  no  duty  to  perform  in  regard  to  it,  and. 
under  the  circumstances,  the  action  of  the  ex- 
pressman was  held  to  be  gross  carelessness,  en- 
titling plaintiff  to  recover  for  the  loss.  The 
loss  of  the  trunk  in  this  case  cannot  be  at- 
tributed to  any  fault  of  the  defendant.  The 
plaintiff  was  not  entitled  to  recover,  and  hence 
the  judgment  of  the  city  court  must  be  re- 
versed, and  a  judgment  here  rendered  for  the 
defendant. 
Mever$ed  and  rendered. 


In  Aikin  v.  Westcott,  128  N.  Y.  868,  the  only  ques- 
tion was  whether  the  defendant  oompany  aotuaJly 
received  into  its  custody  the  plaintilTs  trunk.  It 
was  assumed  that  the  trunk  in  question  reached 
the  railroad  oompanyls  depot  in  advance  of  an 
employee  and  affent  of  the  plaintiff,  who  checked 
them  on  the  Journey  and  stopped  over.  The 
trunks  were  taken  off  the  train  on  its  arrival  by 
employees  of  the  defendant  company  and  left  at 
the  depot  at  the  incominfl:  ba^fraffe  room,  under 
the  railroad  company*s  controL  The  plaintiff's 
affents  still  had  the  checks,  of  which  the  defend- 
ants became  possessed  the  f oUowinir  day  for  the 
purpose  of  delivering  the  trunks  at  the  plalntlff^s 
place  of  busineas.  The  bagiraffe  was  not  forthcom- 
ing. The  court,  in  an  action  airainkt  the  defendant 
company,  held  that  the  trunk  was  not  formally  de- 
livered to  the  defeodaot  nor  was  it  in  its  control 
and  that  the  fact  that  the  can  were  unloaded  by 
the  defendant*s  a^rent  did  not  alone  render  him 
liable,  as  the  ffoods  never  passed  out  of  the'  con- 
trol of  the  railroad  oompany. 

The  case  of  Patten  v.  Johnson,  181  Mass.  207,  was 
one  in  which  the  defendants  were  proprietors  of  a 
hack  stable  and  owners  of  hacks,  which  they  fur- 
nished with  horses  and  drivers  for  the  transporta- 
tion of  persons  with  their  bair^affe  from  one  part 
of  the  city  to  another.  The  plaintiff,  whose  bair- 
gage  was  heavy,  hired  of  defendant  a  hack  and 
driver  for  transportation  purposes  and  refused 
other  help,  taking  only  the  hack  driver  along.  The 
facts  showed  that  he  assisted  in  the  delivery  of  the 
baggage  and  assented  to  the  method  of  delivery 
employed  by  the  driver.  In  an  action  to  recover 
damages  for  the  loss  of  a  trunk  the  court  held  the 
carrier  was  not  liable. 

See  also  oases  infra,  Y.*  and  Hopkins  v*  West- 
aott,  6  BUitchf .  64,  tuvm^  III> 

V.  T)ls€#eeto/aeitteom. 

It  often  becomes  a  question  whether  a  baggage 
transfer  company  which  receives  baggage  to  be 
carried  and  delivered  at  a  railroad  depot,  in  ad- 
vance of  the  Intended  passenger.  Is  liable  for  the 
loss  of  such  baggage  when  the  same  is  lost  or  stolen 
from  the  depot  before  such  passenger  applies  for 
It. 

Upon  this  point  it  would  seem  that  such  compa- 
nies are  free  from  responsikyility  for  the  loss  of 
tMggage,  where  they  deliver  it  aooordinir  to  their 
contract  and  to  the  usual  custom. 

In  Lake  Shore  ft  M.  &  B.  Co.  v.  Foster,  104  Ind. 
203, 54  Am.  Rep.  819,  the  appellee  sent  a  trunk  to 
appellaat*B  railroad  by  an  expressman  the  night 
before  she  took  her  ticket  and  traveled  over  the 
appellant^s  railroad,  and  on  her  producing  her 
ticket  to  the  kMgguge  master  and  demanding  her 
trunk  to  be  sent  upon  the  train,  found  that  it  had 
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been  lost  or  stolen.  In  an  action  to  recover  its 
value,  wherein  the  railroad  company  sought  to  free 
itself  from  liability  on  the  ground  that  they  had 
adopted  a  rule  that  a  person  intending  to  become 
a  passenger  should  purchase  a  ticket  or  pay  a  fare 
befon»4he  company  could  receive  baggage  and 
become  responsible,  the  court  held  that  the  com- 
pany might  make  siich  a  rule,  but  that  if  It  did  not 
adopt  it,  or  if  having  adopted  it,  it  pursued  a  differ- 
ent practice  by  accepting  baggage  relying  upon  the 
good  faith  of  the  owner,  St  would  be  liable  whether 
the  loss  occurred  before  or  after  the  arrival  and 
departure  of  the  train,  or  before  or  after  the  pur- 
chase of  a  ticket  or  fare,  if  the  owner  intended  to 
become  a  pasBcnger,  and  that  the  tMggage  agent 
was  the  company^s  agent  tor  the  receipt  of  such 
baggage.  In  that  case  the  agent  had  received  the 
baggage  in  the  same  manner  as  on  previous  occa- 
sions, and  the  expressman  or  transfer  company 
had  fulfilled  his  contract  by  delivering  the  bag- 
gage at  the  depot  pursuant  to  his  contract  and 
the  custom. 

So,  in  Green  v.  Milwaukee  ft  St.  P.B.  Go.  88  Iowa, 
lOQ,  where  the  plalntiff^s  baggage,  according  te 
custom,  was  sent  by  her  through  a  drayman  to  de- 
fendant's depot  the  evening  before  her  departure, 
and  was  left  in  the  company*s  waiting  room  by  the 
carrier,  it  was  held  that  the  railroad  company  was 
liable  for  its  loss,  the  custom  t>eing  established  and 
the  baggage  accepted  by  them. 

And  In  the  case  of  Hecshaw  v.  Bowland,  64  K.  T. 
248,  the  court  also  recognized  the  custom  in  suob 
cases,  which  showed  that  it  was  the  usage  to  send 
baggage  to  the  depot  ahead  of  the  owner,  to  be  left 
there  until  the  owner  thereof  should  call  for  the 
same  to  be  placed  on  the  train  on  which  he  had 
taken  his  passage,  and  therefore  the  transfer  com- 
pany having  delivered  according  to  the  custom 
was  free  from  liability. 

In  Rogers  v.  Long  Island  E.  Oo.  1  Thomp.  ft  C. 
896,  Aflirmed  66  N.  Y.  680,  action  was  brought 
against  defendant  as  a  common  carrier  to  recover 
the  value  of  a  trunk  and  its  contents  alleged  to 
have  been  lost  by  its  negligence  at  ^e  depot. 
The  tacts  showed  that  an  expressman  took  the 
trunk  to  the  depot  at  the  plainttiTs  request  and 
placed  It  beside  a  baggage  crate  at  the  same  time 
informing  the  agent  In  charge  of  the  depot  where 
the  trunk  was,  such  agent  saying  It  was  all  right 
and  instructing  two  men  In  the  depot  to  take  charge 
of  it,  whereupon  the  expressman  left.  On  plaln- 
tUTs  arriving  later  in  the  day  and  purchasing  his 
ticket  and  applying  for  a  check  for  his  bag'gage, 
the  trunk  was  missing.  The  court  held  that  under 
the  evidence  the  company  was  responsible  for  the 
safe  delivery  of  the  property,  there  having  been  a 
suflScient  delivery  thereof  to  it  by  the  expressman- 
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1*  Hm  fkilnre  cf  »  earrler  to  ftimidi  m 

aomt  for  a  peMenger  does  not  Justify  blm  In 
gfOng  to  a  place  of  peril  on  the  platform  when 
there  to  plenty  of  standing  room  In  the  oar. 


8*  Q€ing  flpom  »  ear  la  wliieh  there  Is 
plenty  of  standing  room  to  the  lower 
■top  of  the  ear  platfvrm  in  order  to  yomit 
when  the  train  Is  runalng  at  the  rate  of  0  miles 
per  hoar  constitutes  such  contributory  negU- 
genoe  on  the  part  of  a  boy  fifteen  years  of  age  ss 
to  preclude  any  recovery  from  the  carrier  for  his 
Injuries  when  thrown  off  by  a  Jerk  of  the  tndn. 

(October  21,  IMJ 

APPEAL  bj  defendant  from  a  Judgment  of 
the  Superior  Court  for  Madison  County  in 
favor  of  plaintiff  in  an  action  brought  to  recover 
damages  for  personal  injuries  alleged  to  have 
been  caused  Dj  defendant's  negligence.    B^- 


The  facts  are  staled  in  the  opinion. 

JfesfTi.  John  T.  Dye  and  Lowett  A 
Byam  with  Me88r$,  Byron  K.  Elliott  and 
William  F.  Elliott,  for  appellant: 

Such  actions,  ai  a  general  rule,  can  be  brought 
only  in  the  name  of  the  infant  by  bis  next 
friend. 

1  BeT.  Stat  18M,  %%  256,  257;  Speneer  t. 
BcbHng,  106  Ind.  m;  Wilmm  t.  Oalw,  108 
Ind.  267. 

The  f  ailnre  to  find  any  one  of  a  number  of 
facts  which  is  necessary  for  the  plaintiff  to 
prove  in  order  to  entitle  him  to  recover  is 
equivalent  to  a  finding  against  him  thereon, 
and  the  verdict  will  not  support  a  Judgment  in 
his  favor. 

2  Elliott,  Qen.  Pr.  g  088;  Okteland,  O.  0.  db 
at.  L,  R.  Ch.  V.  Jfar^'n.  18  Ind.  App.  485: 
MiteMi  T.  Brattley,  140  Ind.  216;  NMenHUe 
Qa9  d  L  €h.  V.  Loehr,  124  Ind.  79;  Eausworth 
T.  Bioomhuf,  54  Ind.  487;  Buchanan  v.  MilU- 
gan,  106  Ind.  488;  Album  v.  Eetriek,  90  Ind. 
545, 46  Am.  Rep.  280;  Dixon  v.  Dffke,  85  Ind. 
484;    Vinton  v.  Baldtoin,  95  Ind.  488. 

Where  negligence  and  contributory  negli- 
cenoe  are  in  question,  and  more  than  one 
uiference  can  reasonably  be  drawn,  the  special 
verdict  must  find  both  the  specific  facts  and 
the  inference  or  ultimate  fact  of  negligence 
and  freedom  from  contributory  negligence. 

Cincin  nati,  I.  St.  L.  d  0,  A  Qo,  v.  Qrame$, 
186  Ind.  89;  Smith  v.  Wabaih  R.  Oo.  141  Ind. 
92;  Bloominfftan  v.  Roaen,  18  Ind.  App.  121; 
LouiniOe,  N.  A.  d  0.  B.  Oo,  t.  CoiteOo,  9 
Ind.  App.  462. 

The  fact  that  there  are  Jerks  and  sudden 
starts  in  the  movement  of  the  train  does  not 

Nora.— For  contributory  ne^llflrence  of  a  passen- 
ger, see  Mitchell  v.  Southern  P.  B.  Oo.  (Cal.)  11  L. 
B.  A.  18U;  also  a  considerable  number  of  other 
cases  in  the  fioCs  thereto;  likewise  see  Upham  v. 
Detroit  City  EL  Oo.  (Mich.)  t»  L.  B.  A.  19. 
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constitute  negligence  on  the  part  of  the  com- 
pany. 

Baltimore  d  Jl  Tump.  Road  t.  Oaaon,  72 
Hd.  877;  Binor  v.  Great  Weetern  B.  Co.  L.  R. 
4  Exch.  128:  Dublin,  W.  d  W.  B,  Oo.  v.  SM- 
tery,  L.  R  8  App.  Gas.  1155;  Boekfwd,  B.  I. 
d  St.  L.  B.  Oo.  V.  OouUae,  67  HI.  898:  lUinoio 
0.  B.  Oo.  V.  Qreen,  81  SI.  19, 25  Am.  Rep.  255; 
Maleom  v.  Biehmmd  d  D.  B.  Oo.  106  N  C.  68; 
Ohieaffo,  B.  d  Q.  &  Oo.  v.  Hazard,  26  Dl.  878; 
Bemiee  v.  Sew  Orleane  Oity  d  L.  EL  Oo.  4tllj^. 
Ann.  1671. 

Appellee's  ward  wai  guilty  of  contributory 
negligence. 

Ooodwin  v.  BoeUm  d  M.B.  Oo.Qi  Me.  208; 
Worthington  v.  Central  Vermont  B.  Oo.  64  Vt. 
107,  15  L.  R.  A.  826;  Oamden  d  A.  B  Oo.  v. 
Baoeey,  99  Pa.  492,  44  Am.  Rep.  120:  FUlter 
V.  Weet  Virginia  d  P.  B.  Oo.  89  W.  Va!  866, 
28  L.  R.  A.  758. 

It  is  negligence  to  stand  and  ride  upon  the 

glatform  of  a  commercial  railroad  car  while  it 
;  in  rapid  motion. 

Alabama  d  O.  S.  B.  Oo.  v.  Hawk,  72  Ala. 
112,  47  Am.  Rep.  403;  Jaekson  v.  CriUy,  16 
Colo.  108;  Patereon  t.  Central  B.  d  Bkg.  Co.  85 
Ga.  658;  .S^isi  v.  New  Orleans  Oity  d  L.  R. 
Oo.  tupra. 

The  appellee's  ward  at  the  time  be  was 
injured  had  reached  the  a^  when  an  infant  is 
presumed  to  understand  danger  as  well  as  an 
adult. 

Hagle  t.  Allegheny  Valley  B.  Oo.  dS  Pa.  85, 
82  Am.  Rep.  418;  Tucker  v.  New  Fork  0.  d  H. 
BB.  Oo.m  N.  Y.  808;  WendeUy.  New  York 
0.  d  II.  R  B.  Oo.  91  N.  Y.  42i>;  Ilayci  v.  \or- 
croBi,  162  Mass.  546;  Wallace  v.  New  Fork,  N. 
H.  dH.R  Co.  165  Mass.  286;  Lewie  v.  Balti- 
more  d  0.  B.  Oo.  88  Md.  588, 17  Am.  Rep  521; 
Krenzer  v.  Pitteburgh,  0.  0.  d  St.  L.  B.  Co. 
(Ind.)  48  N.  £.  649;  Shirk  t.  WahaOi  B  Co. 
(Ind.)  42  N.  £.  656;  Bmmolde  v.  New  Fork  O. 
d  H.  B.  R  Co.  58  N.  Y.  248;  Lcfdalil  v.  Minr 
neapolis,  St.  P.  d  S.  S.  M.  B  Oo.9S  Wis.  421; 
Butler  V.  Pittsburgh  d  B.  B.  Oo.  189  Pa.  195; 
Belifr.  Wabash,  Si.  L.  d  P.  R  Co.  ti  Mich. 
195. 

Mesere.  Ckiodj'koonta  4h  Ballard  for 
appellee. 

JorcUuit  J.,  delivered  the  opinion  of  the 
court: 

This  action  was  commenced  and  prosecuted 
in  the  lower  court  by  appellee,  William  T. 
Moneyhun,  as  guardian  of  C^barles  Moneyhun, 
a  minor  under  the  age  of  twenty-one  years. 
The  action  arises  out  of  injuries  sustained  by 
said  ward,  while  a  passenger  upon  a  train  of 
cars  operated  by  the  appellant,  by  reason  of  the 
alleged  negligence  of  the  latter.  Upon  the 
trial  there  was  a  special  verdict  returned  by 
the  Jury^  and  upon  the  facts  therein  found  the 
court  adjudged  that  appellee  was,  as  such 
guardian,  entitled  to  recover  damages  for  the 
said  injuries  for  the  benefit  of  the  ward,  and 
rendered  judgment  accordingly  against  appel 
lant  for  $5,000,  the  amount  mentioned  in  the 
verdict.  The  legal  proposition  submitted  by 
the  parties  to  this  appeal  arise  under  the  facts 
embraced  in  the  special  finding  of  the  Jury. 
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The  following  facts  are  all  which  we  deem  it 
necessary  to  set  out  in  order  to  present  the 
mooted  questions  of  law  herein  Involved: 
Appellee  18  the  father  and  the  duly  appointed 
guardian  of  Charles  Monevhun;  the  latter  hav- 
ing no  estate,  either  real  or  personal.  This 
ward  at  the  time  he  sustained  the  injuries  in 
question  was  a  boy  of  average  size,  intelligence, 
and  education  for  one  of  his  age,  being  at  the 
time  nearly  fifteen  years  of  age.  On  June  9, 
1895,  after  advertising  the  same,  the  railroad 
company  (appellant  herein)  ran  an  excursion 
train  over  its  road  from  Anderson,  Indiana,  to 
BeDton  Harbor.  Michigan,  and  return;  the 
train  being  composed  of  two  sections,  and  the 
cars  thereof  being  vestibuled.  Appellee's  ward, 
Charles  Money hun,  with  the  knowledge  and 
consent  of  his  father,  purchased  a  ticket  and 
boarded  said  train  as  a  passenger,  at  Anderson, 
for  the  purpose  of  being  carried  as  such  to 
Benton  Harbor.  He  entered  one  of  the  coaches 
of  the  second  division,  and  seated  himself 
therein.  When  said  train  arrived  at  Alexan- 
dria, a  station  about  12  miles  from  Ander- 
son, the  coach  in  which  said  Moneyhun  was 
seated  was  detached  from  the  train,  and  left 
upon  a  side  track,  because  of  a  hot  box,  which 
was  occasioned  by  reason  of  the  box  being  worn 
and  not  properly  packed.  The  passengers  In 
this  coach,  including  young  Moneyhun,  were 
informed  by  the  conductor  in  charge  of  the 
train  that  they  must  leave  this  car  and  go 
into  others.  On  entering  the  oar  to  which  he 
and  other  passengers  had  been  transferred,  he 
found  all  of  the  seats  occupied  and  the  aisle 
thereof  and  other  placet  therein  filled  with 
passengers  who  were  standing,  and  he  was 
unable  to  find  a  seat  upon  the  train,  and  for 
this  reason  accepted  standing  room  in  the  car 
which  he  entered.  After  detaching  the  car 
from  the  train  for  the  reason  stated,  appellant 
did  not  replace  it  by  another  in  oi^er  to 
accommodate  the  passengers  on  the  train  with 
seats.  Moneyhun,  after  standing  in  the  aisle 
of  the  car  until  the  train  was  near  the  city  of 
Warsaw,  Indiana,  became  sick.  What  made 
him  sick,  however,  is  not  disclo^  by  the 
verdict.  Believing  that  he  would  be  com- 
pelled to  vomit,  by  reason  of  nausea,  and  In 
order  to  avoid  soiling  the  car  and  persons  stand- 
ing near  him,  he  voluntarily  left  the  car  in  which 
he  was  riding,  and  passed  out  through  the  door 
of  the  vestibule,  and  went  down  on  the  lower 
step  of  the  steps,  leading  from  the  ground  to 
the  car,  and  stood  upon  this  lower  step  for 
a  short  time,  holding  to  the  railing.  While  so 
standing  upon  this  step  his  back  was  towards 
the  platform  of  the  car,  and  his  head  was  lean- 
ing forward  and  outward.  The  train  at  the 
time  he  left  the  car,  and  while  he  was  standing 
upon  said  step  was  running  at  a  speed  of 
25  miles  per  hour;  and  while  so  standing 
he  was  thrown  off  the  train,  by  reason  of 
the  engineer  suddenly,  unnecessarily,  and  with- 
out warning,  applying  steam,  which  caused  the 
car  to  give  a  sudden  Jerk.  By  being  thrown 
from  the  train  in  the  manner  stated,  Money- 
hun was  severely  injured,  being  the  same  in- 
jury complained  of  by  appellee.  The  Jury 
also  find  that  there  was  ample  room  in  the  car 
where  he  was  f<»r  him  to  ride,  without  going 
upon  the  platform  or  steps,  and,  had  he  re- 
mained upon  the  inside  of  the  coach  in  which 
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he  was  riding,  he  would  not  have  been  injured; 
that  it  was  not  safe,  but  dangerous,  for  him  to 
leave  the  car  and  "go  onto  and  stand  upon  the 
car  step,"  as  he  did  while  the  train  was  run- 
ning at  the  rate  of  25  miles  per  hour.  The 
Jury  further  found  that  "it  was  not  safe  for  a 
person  to  stand  where  he  did,  even  if  the  ran 
smooth  and  did  not  jerk."  The  cars  were  so 
vestibuled  as  to  render  it  safe  for  a  passenger 
to  pass  from  one  car  to  another,  and  on  the  car 
door  there  was  a  printed  notice  forbidding  pas- 
sengers to  ride  upon  the  platform  of  the  car, 
but,  owing  to  the  door  being  at  the  time  swung 
back,  it  was  thereby  obscured  from  view. 
The  injuries  sustained  by  appellee's  ward  con- 
sisted of  several  fractures  of  both  the  right  and 
left  leg,  and  dislocation  of  his  left  ankle. 
These  injuries  are  found  to  be  permanent 

The  inquiries  arising  under  the  above  facts 
embraced  in  the  special  verdict  are  those  which 
usually  arise  under  the  issues  in  actions  based 
upon  negligence:  First,  is  the  injury  in  ques- 
tion the  result  of  the  negligence  of  appellant? 
Second,  is  the  ward  of  appellee  chargeable 
with  contributory  negligence?  At  the  very 
threshold  of  these  questions  counsel  for  appel- 
lant challenge  the  right  of  the  guardian  to 
maintain  thfi  action  upon  the  ground  that  it 
could  be  brought  only  in  the  name  of  the  in- 
fant by  his  next  friend,  under  gg  256, 267,  Rct. 
Stat  1894.  RttT.  Stat.  1881,  ^255,  256.  Sec- 
tion 2^  of  the  Code  of  1881,  Rev.  Stat  1894, 
§  267,  and  Rev.  Stat  1881,  §  266,  provides  that 
*'a  father,  or  in  case  of  his  death  or  desertion  of 
his  family,  or  imprisonment,  the  mother  may 
maintain  an  action  for  the  injury  or  death  of 
a  child,  and  a  guardian  for  the  injurv  or  death 
of  his  ward.  But  when  the  action  is  brought 
by  the  guardian  for  an  injury  to  his  ward,  the 
damages  shall  inure  to  the  benefit  of  his  ward." 
In  the  case  of  Louisvilie,  H,  A,  dbO.  R.  Co.y. 
OoodykoonU,  119  Ind.  Ill,  this  court  on  page 
118  interpreted  this  section  as  follows:  **If  a 
minor  under  guardianship  sustains  an  injury 
to  his  person  from  the  wrongful  conduct  of 
another,  his  guardian  may  maintain  an  action 
and  recover  for  the  benefit  of  the  ward  pre- 
cisely as  the  latter  might  have  recovered 
through  the  intervention  of  a  proeMn  ami  in 
esse  he  had  not  been  under  guardianship. 
This  is  so  whether  the  ward's  father  or  mother 
be  living  or  not.  The  pain  and  suffering  en- 
dured and  the  permanent  injury  resulting  from 
the  wounding  or  maiming  of  a  minor  are  per- 
sonal to  himself,  and  damsges  for  such  pain 
and  injuries  are  always  recoverable  for  his 
benefit."  We  yield  adherence  to  the  above 
interpretation  of  the  statute,  and  are  of  the 
opinion  that  it  clearly  authorizes  a  guardian  of 
an  infant  who  has  received  a  personal  injury 
as  the  result  of  a  wrongful  act  of  omission  or 
commission  by  another  to  sue  and  recover 
from  the  wrongdoer  such  damages  as  are  per- 
sonally sustained  by  his  ward.  The  conten- 
tion of  appellant  upon  thia  proposition  must 
therefore  be  denied,  and  the  action  of  the  ap- 
pellee in  instituting  this  suit  as  the  guardian  of 
the  injured  minor  is  sustained. 

The  special  verdict  does  not  find  that  the 
ward  of  appellee  was  without  fault,  or  free 
from  contributory  negligence  upon  his  part,  at 
the  time  the  injury  occurred.  A^  freedom  from 
fault  or  negligence  at  the  time  of  the  accident 
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upon  the  pari  of  the  latter  te  an  eflsendal  factor 
which  mast  exist  In  order  to  entitle  the  appel- 
lee to  recover  in  thU  action,  we  may  therefore 
assume,  without  deciding,  that  appellant,  under 
the  drcamstances,  is  chargeable  with  actiona- 
ble negligence,  and  address  our  inquiry  first  to 
the  quesuon  of  contributory  negligence,  which 
counsel  for  appellant  so  strenuously  insist, 
under  the  facts,  must  be  imputed  to  appellee's 
ward.  It  is  conceded  by  appellee  that  under 
the  facts  his  ward  must  be  deemed  to  have 
been,  at  the  time  he  sustained  the  injury,  capa- 
ble of  being  guilty  of  contributory  negligence. 
The  absence  of  contributory  negligence  upon 
the  pari  of  the  injured  party  at  the  lime  he  re- 
odved  bis  in  Junes  was  in  issue,  as  weU  as 
the  alleged  negligence  of  the  appellant,  and 
the  burden  rested  upon  the  appellee  to  eatab- 
lish  inter  alia  both  of  these  requisite  facts  be- 
fore he  would  be  entitled  to  a  recovery.  The 
rule  is  firmly  settled  that,  if  the  special  verdict 
of  the  Jury  or  a  special  finding  of  the  court 
omits  to  find  any  fact  essential  to  support  tbe 
judgment  below,  the  latter  cannot  be  sustained. 
Ko  presumptions  or  intendments  are  aTailable 
in  faTor  of  a  special  verdict,  and  the  omission 
to  find  a  fact  in  favor  of  the  party  upon  whom 
the  ontis  of  proving  it  is  cast  is  equivalent 
to  finding  such  fact  against  him.  As  a 
legal  rale,  that  which  is  not  proved  Is  the 
same  as  that  which  does  not  exist.  See  Hou»- 
iBortK  ▼.  Bloomliuf,  54  Ind.  487;  Buchanan  v. 
MHUgan,  106  Ind.  488:  Albion  v.  HetHek,  dO 
Ind.  54J,  46  Am.  Bep.  280:  Dixon  v.  Duke, 
86  Ind.  434;  VinUm  v.  Baldwin,  95  Ind.  488; 
NcUeemUe  Oa%  d  L  Co.  v.  Loehr,  124  Ind. 
79:  MUrheU  v.  Brawley,  140  Ind.  216;  2 
Elliott,  Gen.  Pr.  g  988.  It  is  also  a  well- 
settled  proposition  in  this  state  that  whenever, 
under  the  facts  disclosed  by  a  special  verdict, 
the  question  is  presented  either  as  to  the  negli- 
gence of  the  d<»endant,  or  as  to  whether  the 
plaintiff  was  without  fault,  and  two  inferences 
ma.j  reasonably  be  drawn  as  to  either  of  said 
ultimate  factSf—one  in  favor  and  the  other 
against, — then  the  determination  of  such  fact 
is  within  the  province  of  the  Jurors,  and  their 
finding  will  be  accented  by  the  court  as  con- 
trolling. Ohio  <£  if.  R.  Oo.  V.  CoUam,  78 
Ind.  261,  88  Am.  Rep.  134;  Oineinnati,  L  St. 
L.  d  0.  R.  Co,  V.  Qramee,  136  Ind.  89;  Ruih 
V.  Coal  Blvf  Min,  Oo.  181  Ind.  185;  WooUry 
V.  LouiicUle,  N,  A.  A  O  R.  Oo.  107  Ind.  881, 
57  Am.  Bep.  114;  Smith  ▼.  WabaOi  R  Go. 
141  Ind.  92:  LouisviUe,  N.  A.  d  C  R.  Co.  y. 
Ooetello,  9  Ind.  App.  462;  Bloomington  v. 
Boigen,  18  Ind.  App.  121.  But  if  the  facts 
found  are  such  that  the  court  can  adjudge  as 
a  matter  of  law  that  the  injured  par^  was  or 
was  not  guilty  of  contributory  negligence, 
then  the  finding  of  such  ultimate  fact,  what- 
ever it  ma^  be,  will  be  disregarded  by  the 
court.    BmxHi  v.  Wabaah  R,  Co.  tupra. 

In  the  case  at  bar,  however,  there  is  but  one 
reasonable  inference  to  be  deduced  from  the 
facts  relative  to  the  acts  of  appellee's  ward  at 
tbe  time  he  sustained  his  injuries,  and' that  is 
to  the  effect  that  his  own  neglij^enoe  contrib- 
uted to  said  injuries;  hence  a  finding  by  the 
Inry  that  he  was  free  from  fault  could  not 
have  affected  the  legal  result.  It  is  manifest, 
we  think,  from  the  facts  shown,  that  the  ward 
of  appellee  was  thereunder  chargeable  with 
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contributory  negligence.  While  it  Is  true  that 
it  was  a  du^  incumbent  upon  the  railroad 
company  to  furnish  a  seat  within  its  car  for 
each  passenger  taken  aboard  of  its  train,  and 
not  merely  standing  room  in  the  aisle  of  the 
car,  the  mere  fact,  however,  that  he  was  com- 
pelled to  accept  standing  room  would  not 
jusify  him  in  voluntarily  leaving  a  place  of 
safety  and  going  to  one  of  peril.  The  jury 
found  that  there  was  ample  room  in  the  car  in 
which  he  was  riding,  and  in  other  cars  upon 
the  train,  and  that  there  was  no  necessity  for 
him  to  go  upon  the  platform  or  car  steps,  and 
that,  had  he  remained  inside  of  the  car,  he 
would  not  have  sustained  the  .injuries  which 
he  did;  that  it  was^unsafe  and  dangerous  for 
him  to  leave  the  cur  when  the  train  was  run- 
ning at  the  rate  of  25  miles  an  hour,  and  stand 
upon  the  steps  as  he  was  doing  when  the  acci- 
dent happened.  The  Jury  further  found  that 
the  place  where  Money  bun  stood  when  iniured 
was  not  a  safe  place  to  stand,  '*even  if  the 
train  ran  smooth  and  did  not  Jerk. "  He  was  not 
content  to  step  on  the  platform,  but  went  upon 
tbe  lower  step,  and  stood  there  with  his  back 
towards  the  platform  and  his  head  leaning 
outward,  as  it  is  expressly  shown  by  the  ver- 
dict. We  are  of  the  opinion  that  the  facts  dis- 
close a  clear  and  undoubted  case  of  contribu- 
tory negligence  upon  the  part  of  appellee's 
ward,  which  cannot  be  controverted  from  any 
legal  standpoint  While  it  may  be  !»aid,  in  the 
sense  of  decency,  that  it  was  proper  for  this  boy. 
when  admonished  of  the  fact  that  he  was  about 
to  vomit,  to  make  an  effort  to  avoid  befoul- 
ing his  fellow  passengers,  yet  even  under  this 
view  the  law  would  not  Justify  htm  in  expos- 
ing himself  to  peril,  or  excuse  or  mitigate  bis 
neglhrence  when  he  seeks  redress  in  an  action 
for  injuries  sustained.  The  authorities  cited 
by  the  learned  counsel  for  appellee  are,  under 
the  facW.  distinguishable  from  the  case  at  bar, 
and  lend  but  little  if  any  support  to  his  conten- 
tion upon  the  question  involved.  The  con- 
clusion reached  Is  in  harmony  with  and  sup- 
ported by  the  following  authorities:  Qooditun 
V.  Boiton  d  M.  R  Q>.  Bi  Me.  208;  Worth 
ington  v.  Central  Vermont  R,  Co.  ^  Vt.  107, 
15  L.  R.  A.  826;  Camden  d  A.  R  Co.  v. 
BooMjf,  99  Pa.  492,  44  Am.  Rep.  120;  Figher  v. 
We$t  Virginia  d  P.  R.  Co.  89  W.  Va.  866, 
28  L.  R  A.  758;  Alabama  O.  &  R.  Oo.  v. 
Hawk,  72  Ala.  112.  47  Am.  Rep.  408;  Jackson 
V.  Orilly,  16  Colo.  108;  Patereon  v.  Central  R. 
d  Bkg.  Co.  85  Oa.  653;  Bemies  v.  Nem  Orleans 
City  d  L.  R.  Co.  47  La.  Ann.  1671;  Wendell  v. 
New  Fork  0.  d  H.  R.  R.  Co.  91  N.  Y.  420: 
Hayes  v.  Norcross,  162  Mass.  546;  Wallace  v. 
New  York,  N  H.  d  H.  R.  Co.  165  Mass.  286; 
Krenzer  v.  Pittsburg,  C.  0.  d  St.  L.  R.  Co 
(Ind.)  48  N.  E.  649;  Lewis  v.  BaUimore  d  0. 
R.  Co.  88  Md.  588, 17  Am.  Rep.  521;  Shirk  v. 
Wabash  R.  Co.  (Ind.)  42  N,  B.  656;  Reynolfh 
▼.  New  York  0.  d  H.  R.  B.  Co.  68  N.  Y 
248;  LofdaM  v.  Minneapolis,  St.  P.  d  S.  S.  M. 
R.  Co.es  Wis.  421:  Bvtler  v.  Pittsbmgh  &  B. 
R.  Co.  189  Pa.  195;  Eclif  v.  Wabash,  St.  L.dP 
R.  Co.  64  Mich.  196;  Patterson,  Railway  Ace. 
Law.  %  272:  Cincinnati,  I.  St.  L.  d  C  R. 
Co.  V.  McClain  (Ind.)  44  N.  E.  806;  St.  Louis 
S.  W.  R  Co.  V.  Rice,  9  Tex.  Civ.  App.  609; 
Sclieiher  v.  Chicago.  St.  P.  M.  d  0.  R  Co.  61 
Minn.  499;  Chicago  d  N.  W.  R  Oo.  t.  O&r- 
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roU,  6  m.  Am).  801;  Toledo,  8t.  L.  A  K.  0.  & 
Cb.  ▼.  WingaU,  148  Ind.  125,  and  184. 

It  follows  that  the  court  erred  in  deoving  the 
appellant's  motino  for  Judgment  in  its  favor  on 
the  special  Terdict. 


The  judgment  is  therefore  reeened  and 
cause  remanded,  with  instructions  to  tbm 
lower  court  to  sustain  this  motion  and  render 
judgment  upon  the  special  verdict  in  faTor  of 
appellant. 


YIROIKIA   ST7PREME   COURT  OF  APPEALS. 
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!•  So  maeh  of  tho  records  of  the  oloet- 
oral  boflurd  as  relates  to  the  appoiDtment 
and  remoyal  of  judges  and  oommissioners  of 
eleotion  and  registers  or  the  ordering  of  a  new 
reffistratlon  may  be  inspected  and  oopied  by 
citizens. 

8«  BIand»miia  will  not  llo  to  oompol  the 
■ecretarj  of  the  electoral  board  to  per- 
mit memoranda  to  be  taken  from  records  in  his 
possession  which  may  be  properly  copied,  until  It 
is  shown  that  such  rtffht  has  been  denied. 

8.  No  dtiaeii  other  than  the  proper  olll- 
dalfl  has  a  rlg^ht  to  inspect  and  take  memo- 
randa  from  so  much  of  the  records  of  the  electoral 
t)oard  as  relates  to  the  preparation  and  printing  of 
the  official  ballots,  certification  of  the  same,  and 
their  dint rlliution  to  the  judges  of  election  of  the 
several  precincts. 

iAnguMt  4.  UMd 

PETITION  for  a  writ  of  mandamos  to  com- 
pel defendant  to  permit  petitioners  to  take 
memoranda  from  records  in  defendant's  pos- 
session.   Denied, 

The  facts  are  stated  in  the  opinion. 

Mr.  James  A*  Walker*  for  petitioners: 

A  public  record  is  a  memorandum  made  by 
a  public  olBcer  authorized  to  perform  that 
function. 

When  by  express  direction  of  statute  a  mem- 
orandum is  re<^oired  to  be  kept  the  memorial 
made  in  compliance  with  the  statute  is  a  public 
record. 

A  book  or  memorandum  kept  by  persons  in 
public  office  because  required  or  made  useful 
by  the  nature  of  the  office  or  expressly  required 
to  be  kept  by  statute  is  a  public  record. 

2()  Am.  &  £ng.  Enc.Law,  pp.  605,  511;  1 
Oreeni.  St.  g§  471-478;  Clay  y.  BaUard,  87 
Va.  790. 

Being  a  public  record  the  right  of  inspection 
by  any  partT  having  an  interest  therein  exists 
at  common  law  ahd  is  sustained  by  an  unbroken 
line  of  decisions. 

Clay  y.  Ballard,  87  Ya.  701;  1  Qreenl.  Ev. 
gg  471-478. 


The  right  to  take  memoranda  of  a  public 
ord  is  an  incident  to  the  light  of  inspection. 

Clay  y.  Ballard,  87  Va.  790;  2  Dill,  Man. 
Corp.  §  684;  High,  Extr.  Legal  Rem.  §  880;  3 
Starkie,  £v.  415;  20  Am.  &  Sng.  Enc.  Law. 
p.  528,  and  notes;  1  OreenL  £y.  §§  471-478. 

Petitioners  are  citizens  and  registered  Toten 
and  have  an  interest  in  common  with  every 
citizen  of  Wythe  county  in  knowing  who  are 
the  registrars  and  Judges  of  election  when  they 
were  appointed,  etc.  They  have  the  right  to 
this  information  because  they  are  interested  in 
having  only  honest  and  capable  officers  chosen, 
and  in  knowing  to  whom  th^  shall  apply  for 
registration,  transfers,  etc  It  is  not  necessary 
that  he  should  have  any  special  or  private  in- 
terest in  the  record. 

2  Dill.  Mun.  Corp.  g  884;  High,  Extr.  Legal 
Bern,  g  330;  Brouwer  ▼.  Cotheal,  10  Barb.  219; 
20  Am.  &  Eng.  Enc.  Law,  pp.  521-528,  and 
notes;  Clay  yJBaUard,  87  Va.  795. 

Mr,  4.  H.  Fulton  for  respondent 

Cardwell*  J.,  delivered  the  opinion  of 
the  court: 

The  petitioners  represent  that  they  are  cit- 
izens and  voters  of  Wythe  county ;  that  they 
have  applied  to  F.  H.  Terry,  secretary  of 
the  electoral  board  of  the  county,  at  his  offloe 
in  Wytheville,  and  demanded  the  right  to 
examine  and  inspect  the  records  kept  by  the 
secretary  of  the  proceedings  of  the  electoral 
IxMud,  and  to  take  written  memoranda  there- 
from; and  that  said  Terry,  while  allowing 
them  to  inspect  the  records  in  his  presence, 
refused  to  permit  petitioners  to  copy  the  rec- 
ords or  to  take  memoranda  therefrom.  The 
prayer  of  the  petition  is  for  a  mandamus  com- 
manding Terry  to  allow  petitioners  to  ex- 
amine tne  records  of  the  electoral  board  of 
Wythe  counW,  end  to  take  memoranda  or 
copies  thereof.  The  respondent  answers  the 
petition,  and  says  that  it  is  true  that  he  la 
a  public  officer  of  this  state :  that  he  is  a 
member  of  the  electoral  board  of  Wythe 
county,  and  its  secretary,  duly  qualified  ai 
such  by  takins  the  oath  to  perform  the  du- 
ties of  his  office  according  to  law ;  that  he 
has  faithfully  performed  his  duties  as  such, 
and  has  always  looked  to  the  statute  creat- 
ing the  office  for  bis  duties  and  the  manner 
of  performini;  them.  Respondent  further 
says  that,  while  it  is  also  true  that  the  peti- 


Nora— The  above  decision  Is  of  muoh  interest 
as  a  determioation  of  the  extent  to  which  election 
reoords  may  be  Inspected  by  Individuals.  As  to 
the  power  of  courts  to  require  ballot  boxes  to  be 
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opened  or  produced  In  proceedinirs  other  than  eleo- 
tion contests,  see  Ex  parte  Arnold  (MoJ  88  L.  B.  A. 
886,  and  note. 
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doner  J.  L.  Oleayea  bM  witbtD  the  past  six 
weeks  made  frequent  Tisits  toreepondent's  of- 
lloe,  with  first  one  and  then  another  of  the  peti> 
tionera,  demanding  an  inspection  of  the  rec- 
oidB  of  the  electoral  board,  asserting  the  right 
to  take  extracts  from  and  to  bring  a  clerk 
to  make  copies  of  them,  respondent  has  not 
refused  to  allow  the  records  which  were  un- 
der his  control  to  be  inspected  in  his  presence, 
IS  far  as  proper,  bj  petitioners,  or  any  citi- 
sen  who  wished  to  do  so,  and  offered  to  al- 
low all  of  the  petitioners  to  inspect  the  same, 
although  respondent  does  not  consider  it  his 
duty  to  do  so ;  bat,  knowing  that  these  rec- 
ords were  under  his  authority  and  in  his 
cmtody,  and  being  responsible  for  same, 
has  ever,  and  will  ever,  unless  compelled  by 
ftiithority  of  law,  refuse  to  allow  the  records 
to  betaken  otit  of  his  presence,  or  memoranda 
to  be  taken,  or  copies  of  same  to  be  made. 
He  responds,  further,  that  he  told  petition- 
en  that  he  was  only  a  member  of  the  electoral 
boftrd  of  Wythe  county,  and  that,  if  peti- 
tioners would  get  the  consent  of  the  electoral 
board,  respondent  would  cheerfully  allow, 
not  only  an  inspectiou,  but  a  copy,  of  the 
records  of  the  proceedings  of  the  board  to 
be  made   etc. 

Section  67  of  chap.  8  of  the  Code  provides 
for  the  appointment  of  registrars  by  the  elec- 
toral board  in  the  several  counties  and  cities 
of  the  commonwealth;  ^  69,  for  the  filling 
of  yacancies  in  the  office  of  registrar,  and  for 
the  removal  of  judges  of  election  who  fail 
to  discharffe  thefr  duties  according  to  law ; 
§  7t,  for  the  ordering  of  a  new  registration 
under  certain  contingencies;  g  llf,  for  the 
appoiotmentof  judges  of  election,  and  ^  183. 
for  the  desiguution  by  the  electoral  board  of 
five  persons  to  act  as  commissioners  to  can- 
vass the  election  returns.  By  an  act  of  the 
membly  (Sess.  Acts  1893-94,  p.  730),  amend- 
ing §  68  of  the  Code,  the  secretary  of  each 
bsard  is  required  to  keep  in  a  book,  to  be 
provided  for  the  purpose,  an  accurate  ac- 
count of  all  the  proceedings  of  the  board, 
including  all  appointments  and  removals  of 

iodgesand  resristrars ;  and,  by  an  act  approved 
larch  4,  1898  (Sess.  Acts  1896-96,  pp.  768- 
770),  amendatory  of  the  act  of  March  6,  1894. 
entitled  "  An  Act  to  Provide  for  a  Method  of 
Voting  by  Ballot."  the  printing  of  the  bal- 
lots, the  certification  of  the  same  as  the  offi- 
cial ballots,  and  their  distribution  to  the 
Judges  of  election  of  the  several  precincts  of 
their  county  or  city,  are  delegated  to  the 
electoral  board  of  each  county  and  city.  So 
far  as  the  appointment  or  removal  of  regis- 
ters, judges,  and  commissioners  of  elections 
is  concerned,  or  the  ordering  of  a  new  regis- 
tration of  voters,  the  Isw  enjoins  no  secrecy. 
Therefore,  the  inspection  bv  the  public  of 
this  part  of  the  board's  acts  is  not  in  conflict 
vith  any  provision  of  law ;  but  the  duties 
of  the  board  as  to  the  preparation  of  the 
^llot,  its  verification,  and  the  stamping  of 
the  seal  of  the  board  thereon,  as  required  by 
^  9  and  10  of  the  act  of  March  4,  1896.  sii- 
Jfa,  are  required  to  be  performed  in  secret ; 
ftod  it  is  manifest  that,  if  this  were  not  so, 
the  whole  object  of  the  law,  vis, ,  to  provide 
w  the  voter  a  legal  ballot,  verified  In  such 
inannor  as  to  preclude  its  being  counterfeited, 
34  L.  R.  A. 


and  to  frustrate  as  far  as  possible  the  use  of 
unofficial  and  illegal  ballots,  would  lie  de- 
feated. The  vote  by  ballot  ez  vi  termini  im- 
plies a  secret  ballot.  JPearaan  v.  BruMwiek 
Omnty  Supers,  91  Va.  834.  And  the  pro- 
visions of  the  statutes  referred  to,  for  the  use 
of  an  official  ballot,  are,  we  think,  plainly 
in  furtherance  of  the  constitutional  provision 
for  the  eiercise  of  the  right  of  the  voter  to 
cast  a  secret  ballot. 

^To  Justify  the  issuance  of  a  writ  to  en- 
force the  performance  of  an  act  by  a  public 
officer,  two  things  must  concur:  The  act 
must  be  one  Uie  performance  of  which  the 
law  specially  enjoins  as  a  duty  resulting 
from  an  office,  and  an  actual  omission  on  the 
part  of  the  respondent  to  perform.  It  is  in- 
cumbent on  the  relator  to  show,  not  only 
that  the  respondent  has  failed  to  perform  tbie 
required  duty,  but  that  the  performance 
thereof  is  actually  due  from  him,  at  the  time 
of  the  application."  "The  office  of  tlie  writ 
of  manaamus,  when  addressed  to  a  public 
officer,  is  to  compel  him  to  exercise  such 
functions  as  the  law  confen  upon  him." 
"But  the  writ  neither  creates  nor  confers 
power  upon  the  officer  to  whom  it  is  di- 
rected. It  can  do  no  more  than  to  command 
the  exercise  of  powers  already  existing." 
"The  writ  of  mandamus  lies  to  compel  a 
public  ofQcer  to  perform  a  duty  concerning 
which  he  is  vested  with  no  discretionary 
power  and  which  is  either  imposed  upon  him 
by  some  express  enactment  or  necessarily  re- 
sults from  the  office  which  he  holds."  14 
Am.  &  Eng.  Enc.  Law,  pp.  105,  180,  140, 
and  authorities  there  cited  in  notes.  That 
the  recrvd  of  the  proceedings  of  the  electoral 
board  of  Wythe  county,  required  by  Inw  to 
be  kept  by  its  secretary  aud  custodian,  is  a 
public  record,  and  open  to  inspection  by  the 
public,  except  in  so  far  as  secrecy  is  enjoined 
by  law,  there  can  be  no  doubt;  but  where 
tlie  disclosure  of  their  contents  would  be 
injurious  to  the  public  interest,  an  inspec- 
tion will  not  be  granted.  1  Greenl.  Ev. 
^^  476,  476;  4  Minor,  Inst.  p.  714.  The 
law,  however,  does  not  reouire  of  the  secre- 
tary of  the  board,  expressly  or  by  fair  im- 
plication, the  duty  of  making  copies  when 
demanded,  or  provide  compensation  to  him 
for  doing  so,  as  is  the  case  with  all  public 
records,  so  far  as  we  now  recall ;  nor  does 
the  law  by  express  enactment  require  him 
to  allow  copies  to  be  made :  and  the  granting 
of  the  writ  of  mandamus  applied  for  in  this 
case  must  therefon;  depend  upon  whether  or 
not  the  duty  to  allow  copies  to  be  taken  of 
the  record  of  the  proceedings  of  the  electoral 
board  necessarily  results  from  the  office  of 
secretary  to  the  board,  held  by  the  respond- 
ent.  It  has  already  been  observed  that  there 
are  portions  of  these  records  the  disclosure  of 
which  would  be  injurious  to  the  public  in- 
terests; and  by  law,  if  there  be  a  disclosure 
of  anv  part  of  the  record  b^  the  secretary  as 
to  which  secrecy  is  enjoined,  he  is  sub- 
jected to  a  penal  y  for  his  neglect  or  viola- 
tion of  duty.  Therefore,  if  copies  of  these 
records  are  to  be  made  by  any  citizen  who 
demands  the  right,  to  avoid  a  disclosure  of 
that  part  as  to  which  secrecy  is  enjoined 
the  secretary  would  necessarily  have  to  be 

10 


146 


YlBGINIA  SiTPBlUCB  GOUBT  OF  AFFEAL& 


AUQ., 


coDstantlj  in  attendance  while  the  oopies  are 
being  made,  and  in  the  performance  of  a  duty 
not  prescribed  by  law,  and  for  which  no 
compensation  is  provided.  If  copies  can  be 
made  by  one  person,  no  one  could  be  refused ; 
and  it  well  might  be  asked,  Is  it  reasonable  to 
assume  that  the  secretary  is  to  be  required  to 
devote  an  unreasonable  portion  of  his  time 
to  allowing  copies  to  be  made  of  the  records 
in  hiH  custody,  and  that  this  duty  necessarily 
results  from  the  oflSce  he  holds?  When,  in 
point  of  time,  are  these  copies  to  be  made? 
And  what  discretion  is  to  be  exercised,  and 
by  whom,  as  to  the  length  of  time  to  be 
consumed  in  making  the  copies?  If  the  sec- 
retary is  clothed  with  discretion  as  to  when 
the  copies  may  be  made,  or  the  lenirth  of 
time  ^at  is  to  be  consumed  in  making  the 
copies  of  the  records,  or  as  to  what  portions 
thereof  may  be  inspected  or  copied  without 
injury  to  the  public  interests,  and  without 
violation  of  his  duties,  a  mandamus  must  be 
denied.  The  statement  is  not  made  that  re- 
spondent has  denied  petitioners  the  right  to 
inspect  the  records.  On  the  contrary,  the 
statement  Is  that  respondent  did  not  deny 
them  this  right.  Nor  is  the  statement  made 
as  to  what  memoranda  or  notes  from  the  rec- 
ords petitioners  desired  to  make,  or  the 
length  of  time  that  would  have  been  required 
to  make  the  memoranda  or  notes;  but  the 
complaint  is  merely  that  respondent  refused 
to  allow  copies  or  memoranda  to  be  made 
of  the  records.    The  court  is  of  opinion : 

1.  That  so  much  of  the  record  of  the  pro- 
ceedings of  the  electoral  board  of  Wythe 
county,  contained  in  the  book  provided  by 
law,  and  committed  to  the  custody  of  the 


respondent  as  secretary  of  the  board,  as  re- 
lates to  the  appointment  and  removal  of 
Judges  and  commissioners  of  election  and 
registrars,  or  the  ordering  of  a  new  registra- 
tion, is  a  public  record,  open  to  inspection 
by  any  citizen  and  voter  of  Wythe  county, 
and  that  he  may  take  therefrom  memoranda 
or  notes  of  the  proceedings  of  the  electoral 
board  as  to  which  secrecy  is  not  enjoined  by 
law,  which  memoranda  or  notes  may  be  made 
at  and  within  a  reasonable  lime,  in  the  pres- 
ence of  the  secretary  ;  but,  until  it  is  shown 
that  the  right  to  inspect  these  records,  or  to 
make  memoranda  or  notes,  proper  to  be  made 
as  8 foresaid,  has  been  denied,  a  mandamus 
should  not  issue  requiring  respondent  to  al- 
low such  memoranda  or  notes  to  be  made. 

2.  That  so  much  of  the  record  of  the  pro- 
ceedings of  the  electoral  board  of  Wythe 
county,  in  the  custody  of  its  secretary,  as 
relates  to  the  preparation  and  printing  of 
the  official  ballots  prescribed  by  law,  certi- 
fication of  the  same,  and  their  distribution 
to  the  judges  of  election  of  the  several  pre- 
cincts in  the  county  of  Wythe,  is  not  a  pub- 
lic record,  that  is  open  to  inspection  by  any 
one.  other  than  the  officers  of  the  county  to 
whom  the  duties  of  preparing,  printing,  cer- 
tifying, and  distributing  the  ballots  is  dele- 
gated by  law,  and  that  the  respondent  can- 
not be  compelled  to  allow  petitioners  to  make 
memoranda  or  notes  of  these  proceedings,  or 
to  inspect  them. 

8.  That  the  petition  of  the  applicants  here, 
Gl eaves  and  others,  does  not  make  a  case  upoQ 
which  the  mandamus  prayed  for  should  is- 
sue, and  it  must  therefore  pe  danM, 
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V. 

W.  E.  EDWARDS,  Secretary  of  State. 


.Kan.. 


*!•  After  the  he»rln§^  and  overruling 
by  the  tribunal  provided  for  by  1 10  of 
the  Australian  ballot  law»  of  all  objeo- 
tlons  to  the  nomination  certificate  filed  by  au- 
tbority  of  mBtate  conyention  of  a  political  party, 
the  further  duties  of  the  Secretary  of  State  as  to 
certiflcatloo  under  1 18  of  said  law  are  ministe- 
rial only:  and  he  has  no  ri^bttoohallenfre,  and 
the  courts  have  no  authority  to  consider,  the 
motives  actuating  any  political  party  oon- 
veotion  in  f ts  cuurpe,  and  be  should  certify  any 
proper  and  requisite  matter  duly  appearing  on 
the  nomination  certificate. 

0.  A  Tice-presldential  candidate  whose 
name  (together  with  that  of  his  associate  presi- 
dential candidate)  has  been  certified  by  author- 

*Head notes  by  MAsmr,  Gh.  J. 


ity  of  a  state  convention  of  Ms  party  as  an  addi- 
tion to  the  party  appellation,  and  who  has  not 
declined  the  national  nomination,  nor  withdrawn 
as  a  candidate  in  Kansas,  has  nq  right,  under  •  9 
of  said  Australian  ballot  law,  to  forbid  soch  use 
of  his  name  on  the  electoral  ticket  nominated  by 
his  partj  In  this  state. 

iJdhiuiUm^  J^  diawfitsj 
(October  27,1800.) 

PETITION  for  a  wilt  of  mandamus  to  com- 
pel defendant  to  certify  to  the  county- 
clerks  the  name  of  Thomas  E.  Watson  as 
candidate  for  Vice  President  upon  the  People's 
ticket  among  the  names  which  were  to  be  certi- 
fied as  candidates  at  a  coming  election. 
QranUd, 

Statement  by  Martiat  Ch.  J.  : 

The  following?  facts  appear  from  the  alter- 
native writ  of  mandamus  and  the  answer 
thereto:    At  a  national  convention  of  dele- 


Nora. -This  ease  is  believed  to  have  no  prece- 
dent. The  modem  statutes  providlnir  for  oflicial 
ballots,  have  given  rise  already  to  a  variety  of 
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questions,  but  this  is  the  first  time  in  which  a  ques- 
tion has  been  raised  as  to  use  thereon  of  the  names 
of  candidates  for  President  or  Vice  President. 


1896. 
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nftesof  the  People's  party  held  in  July,  1896, 
William  J.  Bryan  was  Dominated  for  Presi- 
dent and  Thomas  E.  Watson  for  Vice  Presi- 
dent ;  that  afterwards  in  Aa/cust,  1896,  a  state 
convention  of  said  party,  held  at  Abilene, 
indorsed  said  national  nominations,  and  ten 
candidates  were  nominated  as  electors  for 
President  and  Vice  President,  to  be  TOted 
for  at  the  ensuing  general  election ;  that  in 
due  time  and  form  there  was  filed  in  the  office 
of  the  Secretary  of  State  a  certificate,  signed 
and  Terifled  by  the  presiding  officer  and  the 
secretary  of  said  convention,  setting  forth 
the  names  and  residences  of  said  candidates 
forelectors,  giving  the  name  **  People's  Party" 
as  the  party  represented  by  said  candidates, 
and  naming  William  J.  Bryan  and  Thomas 
E.  Watson  as  its  candidates  for  President  and 
Vice  President  respectively, as  an  addition  to 
be  made  to  the  party  appellation  **The  Peo- 
ple's Party;"  that  oblections  in  writing  to 
said  certificate  were  filed,  and,  after  due  no- 
tice, were  censldered  by  the  Secretary  of 
State,  the  auditor  of  state,  and  the  attorney 
general,  and  on  October  17,  1896,  were  de- 
cided not  to  be  valid,  and  said  certificate  was 
held  to  be  valid  and  effectual,  and  no  other 
or  further  objections  have  been  filed  or  con- 
sidered ;  yet  on  the  same  day  the  Secretary 
of  State  received  from  Abe  Steinberger,  sec- 
retary of  the  Middle  of  the  Road  Populist 
committee  of  the  state  of  Kansas,  a  telegram 
in  the  following  words  and  figures,  to  wit : 

Thompson,  Ga.,  Oct.  16. 
Abe  Steinberger,  Topeka,  Kansas :  Hand 
this  request  to  Secretary  of  State.  Do  not 
certify  niv  name  on  Abilene  ticket  to  county 
derka.  My  affidavit  withdrawing  my  name 
liaabeen  mailed  to  you.    Thomas  E.  Watson. 

And  accompanying  said  telegram  was  the 
affidavit  of  said  Steinberger,  as  follows,  to 
wit: 

Statb  of  Kansas,  } 
SHAwifKB  County.  J 

I.  Abe  Steinberger,  being  duly  sworn  ac- 
cording to  law,  depose  and  say  that  I  am  the 
duly  authorized  agent  and  representative  in 
the  state  of  Kansas  of  Thomas  £.  Watson, 
the  Populist  nominee  for  Vice  President,  and 
that  I  am  fully  empowered  and  have  been 
authorized,  as  evidenced  by  telegram  filed 
herewith,  and  as  such  agent  and  representa- 
tive, and  with  the  further  knowledge  that  the 
9aid  Thomas  £.  Watson's  refusal  to  permit 
his  name  to  appear  on  such  ticket,  accom- 
panied by  required  affidavit,  has  been  mailed 
to  the  Secretary  of  the  State  of  Kansas.  I 
hereby  protest  against  the  certification  by  the 
%cretary  of  Slate  of  the  name  of  the  said 
Thomas  E.  Watson  on  the  so-called  "  People's 
Party  Ticket, "  over  the  names  of  the  Bryan 
ind  Sewall  electors  named  at  the  Hutch inflon 
Democratic  convention,  and  pretended  to  have 
been  named  at  the  Abilene  People's  Party 
convention,  and  I  request  that  tlie  Secretary 
of  State  omit  the  name  of  Thomas  £.  Watson 
from  the  heading  of  such  ticket. 

A.  Steinberger. 

Subscribed  an4  sworn  to  before  me,  this 
17th  day  of  October,  1896. 

T.  8.  Stover,  Assistant  Secretary  of  State. 
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And  on  October  19,  1896,  the  Secretary  of 
State  received  by  mail  a  notice  from  said 
Thomas  £.  Watson  as  follows,  to  wit : 

Statb  of  Geongia,        } 
County  of  McDuffib.  )  ^ 

I  withdraw  as  candidate  for  Vice  President 
on  ticket  nominated  at  Abilene,  Kansas,  and 
decline  to  have  my  name  used  upon  official 
ballot  upon  that  ticket ;  it  being  placed  there 
to  deceive  Populist  voters  to  vote  for  Demo- 
cratic electors. 

Thos.  £.  Watson. 

Sworn  to  and  signed  before  me,  this  Oct. 
16th,  1896.    .  John  A.  Faucett, 

Ordinary  of  McDuffle  CounU,  Georgia. 
[Seal.] 

The  electors  named  in  the  certificate  of 
nomination  of  the  People's  party  are  the  same 
as  those  certified  as  electors  of  the  Demo- 
cratic party,  whose  national  nominees  for 
President  and  Vice  President  are  William  J. 
Bryan  and  Arthur  Sewall,  respectively,  and 
said  electors  are  members  of  tne  Democratic 
party.  It  is  further  alleged  in  the  answer 
that,  if  said  electors  are  chosen,  they  will 
not  vote  for  Thomas  £.  Watson  for  Vice  Presi  - 
dent,  and  that  it  is  desired  to  use  his  name 
at  the  head  of  said  ticket  to  mislead  the  vot- 
ers of  the  state,  and  to  induce  them  to  vote  for 
said  electors  under  the  belief  that  they  were 
voting  for  electors  belonging  to  the  People's 
party,  and  who  would  vote  for  said  Thomas 
E.  Watson  for  Vice  President  if  chosen.  The 
allegations  In  the  answer  not  included  in  the 
foregoing  relate  only  to  matters  of  law.  The 
plaintiff  moved  for  a  peremptory  writ  of 
mandamus,  notwithstanding  the  answer. 

Mr.  O*  C«  Clamens  for  plaintiff. 

Messn,  F.  B.  Dawest  Attorney  General. 
A.  A.  Oodard*  Assistant  Attorney  General, 
and  Wagfl^ner,  Horton,  A  Orr»  for  de- 
fendant. 

Martia*  Ch.  J.,  delivered  the  opinion  of 
the  court: 

1.  This  case  involves  certain  of  the  duties 
of  the  Secretary  of  State  under  the  Australian 
ballot  law,  being  chap.  78,  Sess.  Laws  1893. 
Section  6  relates  to  the  form  of  the  certifi- 
cate, and  provides  that,  **in  case  of  electors 
for  President  and  Vice  President  of  tlie  United 
States,  the  names  for  the  candidates  for  Pres- 
ident and  Vice  President  may  be  added  to 
the  party  or  political  appellation."  And 
^14,  relating  to  the  printing  of  the  names 
of  the  candidates  under  the  proper  party  ap- 
pellation or  group,  enacts  that  "the  ballot 
shall  contain  no  other  names,  except  that, 
in  case  of  electors  for  President  and  Vice 
President  of  the  United  States,  the  names  of 
the  candidates  for  President  and  Vice  Presi- 
dent may  be  added  to  the  party  or  political 
organization."  Section  18  reads  as  follows  : 
**Not  less  than  fifteen' days  before  an  election 
t4>  fill  any  public  office,  the  Secretary  of  State 
shall  certify  to  the  county  clerk  of  each 
county  within  which  any  of  "the  electors  may 
by  law  vote  for  the  candidates  for  such  office, 
the  name  and  residence  of  each  person  nomi  - 
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Dated  for  such  office,  m  specified  in  the  cer- 
tificates of  Domination  or  nomination  papers 
filed  with  the  Secretary  of  State. **  It  will 
be  observed  that  §  18  does  not  expressly  pro- 
Tide  for  the  certification  of  the  names  of 
presidential  candidates,  nor  even  of  the  party 
appellation;  but,  m  the  certification  woald 
be  unintelligible  without  the  latter  we  think 
it,  and  also  any  proper  addition  of  the  names 
of  presidential  and  vice-presidential  candi- 
dates, to  be  fairly  included  within  the  phrase 
*as  specified  In  the  certificates  of  nomina- 
tion or  nomination  papers."  In  these  re- 
spects a  certificate  of  nomination  Is  the  euide 
to  the  Secretary  of  State,  and  he  shoula  fol- 
low it  in  giving  directions  to  the  county 
clerk  as  to  Uie  making  up  of  the  official  bal- 
lot. We  think  it  plain  that  he  has  no  right 
to  omit  the  party  appellation,  nor  the  names 
of  the  presidential  and  vice-presidential  can- 
didates added  to  the  party  appellation  by 
authority  of  law,  and  properly  appearing  in 
the  certificate. 

The  motion  for  a  peremptory  writ  of  man- 
damus DotwithstandiDg  the  answer  is  in  the 
nature  of  a  demurrer,  and,  for  the  purposes 
of  this  hearing,  admits  every  allegation  of 
fact  well  pleaded  in  the  answer.  It  does  not 
admit  conclusions  of  law,  nor  prophesies, 
nor  general  allegations  of  fraud  unaccom- 
panied by  any  statement  of  fact  on  which 
fraud  is  based,  nor  matters  which  the  defend- 
ant has  no  right  to  plead  nor  the  court  juris- 
diction to  entertain.  The  allegation  in  the 
answer  that  the  electors  named  in  the  certifi- 
cate will  not  vote  for  Thomas  E.  Watson  for 
Vice  President  is  clearly  not  one  of  fact,  and 
the  court  should  not  be  guided  by  the  pre 
tense  of  anyone  to  the  powers  of  divination. 
In  such  cases  courts  must  deal  with  facts,  not 
with  prophesies.  Besides,  if  these  electors 
shoula  be  chosen,  they  will  be  under  no  legal 
obligation  to  support  Sewall,  Watson,  or 
any  other  person  named  by  a  political  party, 
but  they  may  vote  for  any  eligible  citizen 
of  the  United  States.  Article  12  of  Amend- 
ments to  the  Constitution  of  the  United  States. 
And  neither  the  Secretary  of  State  nor  any 
court  may  interfere  with  them  in  the  per- 
formance of  their  duties.  The  charge  made 
by  the  Secretary  of  State  that  it  is  desired 
to  use  the  name  of  Watson  at  the  head  of 
the  People's  party  ticket  to  mislead  the  voters 
must  be  disregarded  for  several  reasons: 
First.  As  to  his  separate  ofilcial  duties  under 
this  statute  he  is  a  mere  ministerial  officer, 
and  not  a  censor  of  political  parties,  nor  a 
t^uardian  of  the  public  morals,  and  it  fol- 
lows that  he  has  no  authority  to  make  such 
a  charge.  Secondly.  The  only  facts  upon 
whicli  nny  claim  of  fraud  is  based  are  that 
the  certificate  gave  the  party  appellation  as 
the  **  People's  Party, "  and  named  tlie  national 
candidates  as  an  aiddition  thereto,  and  then 
stateti  the  names  and  residences  of  the  can- 
didates nominated  by  the  convention  as  pres- 
idential electors,  and  these  were  Democrats, 
and  the  same  men  who  were  nominated  for  a 
like  place  by  the  Democratic  party,  but  this 
must  be  held  admissible,  under  Simpson  v. 
Osbom,  52  Kan.  828.  Thirdly.  This  court 
has  no  authority  to  Investigate  and  pass 
judgment  upon  the  motives  which  actuate 
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any  political  party  convention  in  its  oonrae. 
for  this  is  not  jurisprudence,  but  politics. 
Fourthly.  AUhou/rh  the  record  does  not  show 
the  nature  of  the  objections  made  to  the  cer- 
tificate before  the  Secretary  of  State,  the 
auditor  of  state,  and  the  attorney  general, 
and  overruled  by  that  tribunal  on  October 
17,  1896,  yet  It  is  presumable  that  all  proper 
matters  of  objection  were  then  heard  and  de- 
cided. After  the  bearlne  and  overruling  of 
all  objections  by  the  tribunal  provided  for 
by  §10  of  said  act,  it  was  the  plain  doty  of 
the  Secretary  of  State  to  certify  the  names  of 
the  presidential  and  vice-presidential  candi- 
dates of  the  People's  party  as  specified  in 
the  nomination  certificate,  unless  the  papen 
emanating  from  Watson  and  Steinberger  re- 
lieved him  from  It. 

2.  What,  if  any,  effect  should  be  Kiren  to 
the  communications  and  documents  signed 
by  Watson  and  Steinberger?  Section  8  of 
said  act  provides  that  ''any  person  whose 
name  has  been  presented  as  a  csmdidate  may 
cause  his  name  to  be  withdrawn  from  nomina- 
tion by  his  request  In  writing,  signed  by 
him  and  acknowledged  before  au  officer  quali- 
fied to  take  acknowledgment  of  deeds,  and 
filed  with  the  Secretary  of  State  not  less  than 
fifteen  days  .  .  .  previous  to  the  day  of 
election,  and  no  name  so  withdrawn  shall  be 
printed  upon  the  ballot."  The  telegram  and 
tlie  affidavit  of  Steinberger  should  be  disre- 
garded, and  it  is  doubtful  If  the  affidavit  of 
Watson,  filed  October  19,  was  in  due  time 
or  in  proper  form.  The  certificate  of  the 
ordinary  (an  officer  in  (Georgia,  nearly  an- 
swering to  a  probate  judge  in  Kansas)  is  in 
form  a  iurat,  and  not  an  acknowledgment. 
But,  waiving  these  questions  as  to  time  and 
form,  we  think  that  the  document  is  entirely 
ineffectual.  Watson  was  not  nominated  by 
the  Abilene  convention,  and  how  shall  a  man 
withdraw  from  a  nomination  which  has  never 
been  conferred?  That  convention  bad  no 
right  to  nominate  a  candidate  for  Vice  Presi- 
dent to  be  voted  for  at  the  next  election.  It 
did  nominate  ten  electors  to  be  voted  for  at 
that  election.  Doubtless,  any  one  of  them 
might  have  withdrawn  by  complying  with 
said  §8.  A  Vice  President  is  not  elected  at 
the  general  election  held  in  November.  He 
should  be  elected  on  the  1st  Wednesday  in 
December,  and  only  ten  citizens  of  Kansas 
will  have  a  voice  in  the  matter.  In  a  legal 
sense,  the  people  of  this  state  vote  for  no 
candidate  for  President  or  Vice  President, 
that  duty  bein^  delegated  to  ten  citizens, 
who  are  authorized  to  use  their  own  judg 
ment  as  to  the  proper  eligible  persons  to  till 
those  high  offices.  Again,  Mr.  Watson  doe^ 
not  attempt  to  decline  the  national  nominu 
tion,  nor  even  withdrawn  as  candidate  in 
Kansas,  if  such  a  thing  can  be  done ;  but  he 
says  he  declines  to  have  his  name  used  upon 
a  certain  official  ballot.  He  does  not  !f  with- 
draw from  nomination,"  within  the  meaning 
of  said  §8.  No  national  candidate  for  Presi- 
dent or  Y  ice  President  residing  elsewhere  has 
as  much  authority  as  the  humblest  voter  in 
this  state  to  dictate  how  his  name  shall  be 
used  on  an  official  ballot  here. 

The  order  of  the  court  is  that  the  Secretary 
of  State  shall  forthwith  duly  owtify  to  the 
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eoiuity  clerks  of  this  state  the  names  sad 
lesidenees  of  said  nominees  for  electors  of 
President  and  Vice  President,  and  that  be 
•dd  to  the  party  appellation  of  the  ^  People's 
P&rty"  the  name  of  William  J.  Brjan  as 
aid  party's  candidate  for  President,  and  the 
name  of  Thomas  £.  Watson  as  said  party's 
csndidate  for  Vice  President. 

Allen.  J.,  concurs 

Johnston,  J.,  dissenting : 

Thomas  E.  Watson  is  enaeayoring  to  pre- 
TODt  the  use  of  his  name  as  a  candidate  for 
Vice  President  upon  what  has  been  designated 
IS  the  '^Abilene  Ticket,"  because,  as  he  states 
npon  oath,  it  was  ** placed  there  to  deceive 
Populist  Toters  to  vote  for  Democratic  elect- 
ors "  In  obedience  to  his  request  and  with- 
drawal, the  Secretary  of  State,  in  certifying 
the  names  of  candidates  to  county  clerks, 
proposed  to  omit  the  name  of  Watson  from 
that  ticket.  The  extraordinarv  remedy  of 
mandamus  has  been  employed  to  compel 
Watson  to  be  a  candidate  upon  the  ticket, 
against  his  protest,  and  to  compel  the  Secre- 
tary of  State  to  certify  him  as  a  candidate 
thereon,  notwithstanding  his  withdrawal. 
It  was  argued  that  the  withdrawal  of  Wat- 
con  is  informal,  and,  further,  that  he  is  not 
a  candidate  who  can  withdraw,  within  the 
meaning  of  our  election  statute.  The  with- 
drawal IS  not  exactly  formal,  but  it  appears 
to  be  a  substantial  compliance  with  the  stat- 
ote.  In  §  8  it  is  provided  that  the  request 
shall  be  in  writing,  signed  by  the  candidate, 
aod  acknowledged  before  a  competent  officer. 
Watson's  request  was  executed  in  the  pres- 
ence of  an  ordinary,  a  Judge  of  one  of  the 
courts  of  Georgia;  and  at  the  same  time,  and 
before  the  same  officer,  Watson  verified  the 
facts  stated  in  the  withdrawal  by  his  oath. 

Is  Watson  a  candidate,  and,  under  our 
»Utute,  is  he  entitled  to  withdraw?  The 
aominees  for  President  and  Vice  President 
are  recognized  and  spoken  of  as  candidates 
in  the  same  statute  which  authorizes  the 
withdrawal  of  candidates.  In  g§  6  and  14 
thev  are  specifically  named  as  candidates; 
and  then,  in  §  8,  It  is  provided  that  ''any 
person  whose  name  has  been  presented  as  a 
candidate  may  cause  his  name  to  be  with- 
drawn from  nomination  by  his  request,  in 
writing,*  etc.  It  will  be  observed  that  the 
language  is  general,  authorizing  ''any  per- 
son* who  has  been  presented  as  a  candidate 
to  withdraw ;  and  the  high  rank  of  the  office 
should  not  preclude  the  candidate  from  avail- 
ing himself  of  the  right  of  withdrawal.  It 
is  true,  we  do  not  vote  directly  for  President 
and  Vice  President,  but,  according  to  the 
asage  which  has  prevailed  for  many  years, 
personal  selections  are  made  by  the  electors, 
with  almost  the  same  certainty  that  could  be 
accomplished  by  a  direct  vote.  It  is  well 
known  that  the  preliminary  steps  to  a  national 
election  are  taken  by  political  parties,  and 
the  candidates  for  President  and  Vice  Presi- 
dent are  chosen  by  them.  After  nominations 
ire  made,  the  adherente  of  the  several  parties 
is  the  several  states  put  forward  electors  of 
the  same  political  faith  as  the  candidates, 
and  these  electors,  if  chosen,  are  in  honor 
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bound  to  vote  for  such  candidates.  Although 
there  is  no  other  obligation  than  that  of  honor 
resting  upon  electors  so  chosen,  it  is,  as 
counsel  for  plaintiff  remarked,  impressive 
and  noteworthy  that  in  all  our  history  no 
elector  has  ever  violated  his  honor  or  betrayed 
the  trust  of  those  who  elected  him.  It  wui;}d 
seem  to  be  proper,  therefore,  to  treat  them 
as  candidates,  within  the  statute;  and  the 
legislature  of  Kansas,  as  we  have  seen,  has 
so  recognized  them.  It  is  strange,  indeed, 
if  there  is  no  way  for  a  national  candidate  to 
retire  from  a  ticket  if  his  name  should  be 
placed  there  with  a  sinister  purpose,  and  that 
be  should  be  denied  the  right  of  withdrawal 
where  his  name  is  merely  used  to  cast  a 
stigma  upon  him,  or  to  defeat  the  principles 
for  which  he  stands.  Apart  from  the  ques- 
tion of  formality,  however,  and  granting 
that  there  is  a  chance  for  division  of  opinion 
as  to  whether  national  nominees  for  Presi- 
dent and  Vice  President  are  candidates,  with  in 
the  meaning  of  the  statute,  I  am  still  flrmlv 
of  the  opinion  that  the  peremptory  writ 
should  not  be  allowed.  The  right  to  this 
remedy  depends  upon  the  averments  of  the 
defendant's  answer.  As  the  case  was  submit- 
ted, the  facta  stated  in  the  answer  stand  con- 
fessed ;  and  taking  them  to  be  true,  as  we 
must,  the  plaintiff  is  not  entitled  to  the  writ. 
It  is  admitted  that  the  purpose  of  using  Wat- 
son's name  at  the  head  of  the  ticket  is  to  mis- 
lead the  voters  of  Kansas,  and  induce  them  to 
vote  for  the  electors  on  that  ticket  under  the 
t)elief  that  they  are  voting  for  electors  who 
would  vote  for  Watson  for  Vice  PreRident. 
It  is  admitted  that  the  electors  on  the  ticket 
in  question  are  the  same  as  those  on  the  Demo- 
cratic ticket,  who  have  been  certified  as  elect- 
ors to  vote  for  the  Democratic  nominees  for 
President  and  Vice  President.  It  is  further 
admitted  that  the  electors  so  named  are  not 
members  of  the  People's  party,  to  which  Wat- 
t^on  belongs,  but  are  members  of  the  Demo- 
cratic party,  and,  if  chosen,  will  not  vote 
for  Thomas  R.  Wataon  for  Vice  President  of 
the  United  States.  If  these  facta  are  true, 
the  placing  of  Watson's  name  upon  the  ticket 
will  be  a  palpable  deception  of  the  voters  of 
the  state  and  a  great  injustice  to  him.  Shall 
the  Secretary  of  State  be  compelled  to  partici- 
pate in  the  deception  and  wrong  and  should 
the  solemn  manaate  of  the  court  oe  employed 
to  compel  such  participation?  Mandamus  is 
the  highest  judicial  writ  known  to  the  law, 
and  the  court  is  vested  with  large  discretion 
in  granting  or  withholding  It.  It  is  not  al- 
ways awarded  where  the  court  has  power  to 
do  so,  but,  in  the  exercise  of  this  discretion- 
arv  power,  the  court  is  controlled  by  con- 
sideration of  justice  and  equity.  It  is  funda- 
mental in  the  law  of  mandamus  that  the  writ 
never  will  be  (granted  where  it  will  prove 
unavailing,  effect  a  deception,  or  accomplish 
injustice.  It  is  clear  that  the  court  is  not 
required  to  compel  action  that  will  mislead 
the  voters  of  the  state,  or  become  an  instru- 
ment in  carrying  out  an  injustice.  One  of 
the  leading  ideas  in  our  Australian  ballot  law 
is  the  prevention  of  deception  and  fraud  in 
the  elections,  and  to  obtain  a  free  and  intel- 
ligent expression  of  the  voters.  This  pur- 
pose will  be  frustrated,  and  the  aim  of  the  law 
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defeated,  by  the  proposed  writ,  if  the  aver- 1  in  a  deception  of  the  voters.    The  Secretary 


ments  of  the  answer  be  true.  That  the  state 
ments  of  deception  and  wrong  would  be  dif- 
ficult to  prove  if  denied  is  no  longer  a  matter 
of  concern.  Proof  is  dispensed  with  by  the 
admissions  in  the  pleadings.  Watsun  has  at- 
tempted in  good  faith  to  withdraw.  He  bases 
his  withdrawal  on  the  fact  that  it  will  result 


of  State  has  yielded  to  his  request ;  and,  since 
it  is  admitted  that  the  certification  and  plac- 
ing of  the  name  on  the  ballot  will  operate  to 
mislead  and  deceive  voters,  the  court,  in  the 
exercise  of  a  wise  Judicial  discretion,  should 
refuse  the  writ. 


MICHIGAN  SUPREME  COURT. 


Charles  F.  STERLING 

V, 

REGENTS  OP  THE   UNIVERSITY   OF 

MICHIGAN. 

C liich. ) 


!•  Mandamm  to  compel  tho  state 
board  of  reireiitd  to  comply  with  the  pro- 
visions of  a  statute  as  to  the  looation  of  a  de- 
partment of  the  state  unlveraity  does  not  lie  at 
the  suit  of  a  private  citizen  who  has  not  ob- 
tained permission  from  the  court  to  apply  for 
the  writ. 

8.  Clauaee  la  a  Gonstitation  proTidlni^ 
Ibr  a  boflurd  of  resr^nti  to  be  elected  by  the 
people,  and  to  have  general  supervision  of  the 
state  university  and  the  control  of  all  expendi- 
tures from  the  university  mterest  fund,  will  ex- 
clude the  legislature  from  power  to  designate 
where  departments  of  the'  university  shall  be 
located. 

auly  28. 1896.) 

APPLICATION  for  a  writ  of  mandamus  to 
compel  respondents  to  comply  with  a  stat- 
ute requiring  them  to  remove  the  branch  of 
the  state  university  known  as  the  Homoeo- 
pathic Medical  College  from  Ann  Arbor  to  De- 
troit.   Denied, 

Statement  bv  Grant*  J.  : 

In  1895  the  legislature  passed  act  No.  257, 
Laws  1895,  the  material  part  of  which  reads 
as  follows:  ''That  the  board  of  regents  of 
the  University  of  Michigan  are  hereby  au- 
thorized and  directed  to  establish  a  homceo- 
pathic  medical  college  as  a  branch  or  depart- 
ment of  said  university,  which  shall  be  located 
in  the  city  of  Detroit,  and  the  said  board  of 
regents  are  hereby  authorized  and  directed 
to  discontinue  the  existing  homceopathic  col- 
lege now  maintained  in  the  city  of  Ann  Arbor 
as  a  branch  of  said  university  and  to  trans- 
fer the  same  to  the  city  of  Detroit."  The 
title  of  the  act  is  "  An  Act  to  Amend  §  One 
of  an  Act  Entitled,  'An  Act  for  the  Establish- 
ment of  a  Homoeopathic  Medical  Department 
of  the  University  of  Michigan,'  Approved 
April  27,  1875,  being  g  4982  of  How.  Anno. 
Stat."  The  regents  of  the  university  de- 
Nora.— As  to  the  nature  of  universities  or  other 
incorporated  institutions  belonging  to  the  state, 
see  State,  Little,  v.  Board  of  Regents  of  University 
<Kan.)2QL.K.A.878L 
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dined  to  comply  with  said  act  The  relator 
thereupon  presented  this  petition  for  the  writ 
of  mandamus  to  compel  the  regents  to  com- 
ply with  the  act.  The  grounds  for  such  re- 
fusal are  (1)  that  it  was  not,  in  their  judg- 
ment, for  the  best  interests  of  the  university ; 
(2)  that  the  legislature  has  no  const ituiional 
right  to  interfere  with  or  dictate  the  maoage- 
ment  of  the  university.  Among  other  things 
in  their  answer,  they  say :  "  A  large  part  of 
the  course  of  instruction  required  to  be  given 
in  the  other  medical  department  of  the  uni- 
versity, and  in  the  homoeopathic  medical 
college,  is  common  to  the  two  schools.  This 
fact  has  enabled  the  regents  to  provide  for 
such  common  instruction  at  the  expense,  to 
that  extent,  of  the  support  and  maintenance 
of  a  single  department ;  thus  saving  to  the 
benefit  of  the  university  and  to  the  people  of 
the  state  a  large  sum  of  money  annually, 
which  otherwise  would  be  required  for  the 
continuous  support  of  two  medical  depart- 
ments, which  would  be  wholly  separate 
throughout  their  several  courses  of  instruciion 
in  case  both  departments  of  medicine  were  not 
located  in  the  city  of  Ann  Arbor.  It  appears  to 
the  regents  that  great  advantage  arises  to  the 
university  as  a  whole,  and  to  the  students  in  the 
various  departments  of  the  university;  that  all 
the  various  branches  of  the  university  are  loca- 
ted and  maintained  at  the  proper  seat  of  the 
university,  at  Ann  Arbor.  It  appears  also  to 
the  regents  that  whatever  suggestions  mav  be 
made  for  the  advantages  to  be  derived  or  the 
homoeopathic  medical  college  as  a  department 
of  the  university,  by  the- removal  of  such  de- 
partment to  a  larger  city,  or  to  any  other 
locality  than  the  city  of  Ann  Arbor,  are  sug- 
gestions which  may,  perhaps,  be  used  for  the 
removal  of  the  other  medical  department  of 
the  university  and  other  departments  of  the 
universitv  to  some  other  location  than  the  city 
of  Ann  Arbor,  by  parties  or  interests  desiring 
to  secure  such  removal.  It  further  appears  to 
the  regents  that  the  removal  of  one  of  the 
established  departments  of  the  university  sug- 
gests a  movement  for  an  entire  chani^e  in  that 
policy  of  concentration  of  the  departments  of 
the  university  at  Che  proper  seat  of  the  univer- 
sity which  has  hitherto  promoted  the  growth 
and  advancement  of  the  university  to  its  pres- 
ent place  among  the  great  schools  of  the  world. 
The  claim  which  is  made  under  the  applica- 
tion of  the  relator,  that  the  provisions  of  act 
No.  257  command  the  discontinuance  and  re- 
moval of  the  homoeopathic  medical  department 
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of  the  uDivenitv  by  the  regents,  without  any 
reference  to  their  power  of  superyision  of  the 
unlTersity,  suggests  to  the  regents  the  question 
whether  such  provisions  do  not  curtail  and 
impair  the  power  of  supervision  and  control  of 
the  university  which  has  been  vested  in  the  re- 
gents by  the  Constitution  of  the  state.  It  is 
the  purpose,  as  well  as  the  plain  duly,  of  the 
regents,  to  exercise,  according  to  their  l)est 
Judgment,  the  supervision  and  control  of  the 
university,  which  has  been  vested  in  them  by 
the  state  Constitution,  to  promote  both  the  in- 
terests of  the  university  and  the  interests  of  the 
people  of  the  state,  which  are  involved  in 
the  welfare  of  the  university.  The  regents 
have  not  undertaken  to  decide  for  themselves 
upon  the  wisdom  or  unwisdom  of  the  purpose 
of  the  provisions  of  said  act  No.  257,  under 
which  the  relator's  application  is  made.  They 
have  been  advised  that  ^rave  doubts  exist  in  re- 
spect to  the  validity  of  said  act.  They  have  also 
been  advised  that  to  the  extent  that  the  provi- 
sions of  the  act  are  a  foundation  for  the  applica- 
tion for  a  writ  to  compel  action  on  the  part  of 
the  regents,  denying  their  right  to  exercise 
judgment,  supervision,  or  control  in  relation 
to  the  subject  of  the  discontinuance  of  an  ex- 
isting department  of  the  university,  there  are 
grave  doubts  in  respect  to  the  validity  of  tbe 

ML" 

Mewr9.  Oeer  *  Williams,  for  relator: 

The  laws  locating  the  university  upon  a 
specified  tract  of  land  were  not  designated  to 
localize  all  of  its  educational  operations  but 
simply  to  make  that  the  great  center,  as  state 
buildings  and  county  buildings  or  corporation 
offices  are  made  centers  for  corporate  pur- 
poses, while  many  functions  may  be  performed 
elsewhere. 

People,  Regents  of  UnitersUy,  ▼.  Auditor 
General,  17  Mich.  161, 191. 

In  that  case  the  regents  wefe  contending?  that 
they  had  the  power  to  change  the  location  of  a 
branch  of  the  university  without  being  au- 
thorized to  do  so  by  tbe  le^slature. 

Mr.  Justice  Chrlstiancy,  in  speaking  of  this 
contention,  at  page  170  says:  "While  I  do  not 
concur  in  this  view,  but  hold  that,  tbe  uni- 
versity, having  been  located  at  Ann  Arbor  by 
the  act  of  1887  (Bess.  Laws,  p.  103),  however 
desirable  it  may  be  to  establish  a  department 
or  professorship  elsewhere,  a  lejzislative  per- 
mission to  that  effect  must  first  be  obtained. 
See  Underwood  v.  Waldron,  12  Mich.  78;  Peo- 
ple V.  Geneva  College,  6  Wend.  211;  People, 
Piatt,  V.  Oakland  County  Bank,  1  Dougl. 
(Mich.)  282;  Comp.  Laws,  §  2192.  Though 
doubtless  the  re^nts  may  perform  their  func- 
tions anywhere  m  the  state,  and  all  the  powers 
of  the  several  faculties  are  not  necessarily  con- 
fined to  that  locality,  yet  I  do  not,  for  the  pur- 
poses of  this  case,  consider  it  necessary  to 
discuss  this  question  of  power  in  any  way." 

The  question  whether  the  legislature  has  the 
power  to  require  or  compel  the  regents  to  move 
tbe  Homceopathic  college  from  Ann  Arbor  to 
Detroit  has  been  before  this  court  several  times, 
and  because  of  an  equal  division  of  the  court 
each  time  the  question  is  still  an  open  one. 

People,  Drake,  v.  Regents  of  University^  4 
Mich.  98;  People.  Regents  of  University,  v. 
Ahdilor  General,  17  Mich.  161;  People  v.  Re- 
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gents  of  University,  18  Mich.  469;  TVop^,  AUy. 
Gen.,  T.  Regents  of  University,  80  Mich.  473. 

The  regents  of  the  University  of  Michigan 
constitute  a  public  corporation  created  for 
public  purposes  alone,  and  like  all  other  public 
corporations  it  ia  subject  to  legislative  control 
unless  it  has  been  placed  by  tbe  Constitution 
beyond  tbe  control  of  tbe  legislature. 

Messenger  v.  Teagan,  2  Det,  L.  N.  485; 
Cooley,  Const.  Lim.  88;  Peopie,  Wood,  v. 
Draper,  15  N.  Y.  533. 

There  is  nothing  in  §  8,  art.  18,  of  the  Con 
stitution  which  was  intended  to  remove  the 
university  from  legislative  control. 

If  it  had  been  the  intention  to  give  tbe 
regents  any  power  inconsistent  with  legislative 
control  different  language  would  have  been 
used. 

It  certainly  was  not  tbe  intention  of  the 
framers  of  the  Constitution  that  the  regents 
should  be  given  al)sulute  power.  The  legis- 
lature of  1851,  which  met  soon  after  the  Con- 
stitution was  adopted,  was  composed  in  part 
of  members  of  tbe  constitutional  convention. 
Act  151  of  the  Laws  of  1851  gives  the  regents 
minute  directions  and  Instructions  aa  to  the 
course  to  be  pursued  by  them  in  the  super- 
vision of  the  university,  and  in  so  far  as  these 
provisions  have  not  been  amended  by  subse- 
quent acta  of  the  legislature,  the  regents  from 
that  day  to  this  have  proceeded  to  harmony 
with  tbe  provisions  of  that  act. 

The  fact  that  "the  regents  of  the  University 
of  Michigan"  is  mentioned  and  recognized  in 
tbe  Constitution  makes  it  a  constitutional  cor- 
poration, but  that  alone  does  not  give  it  powers 
beyond  the  control  of  tbe  legislature. 

1  Dill.  Mun.  Corp.  181;  Beach,  Pub.  Corp. 
g  719;'  15  Am.  &  Eng.  Enc.  Law,  p.  572;  Bal- 
timore  v.  State,  Board  of  Police,  15  Md.  376, 74 
Am.  Dec.  572. 

Mr.  B.  F.  OraTes,  with  Messrs,  H»ii- 
ehett  A  Hanchett,  for  respondent: 

To  tbe  extent  that  authority  is  granted  to  the 
regents  by  the  provisions  of  the  Constitution, 
their  authority  is  not  subject  to  limitation, 
diminution,  or  control  by  the  legislature. 

People,  Drake,  v.  Regents  of  University,  4 
Mich.  98;  Regents  of  University  v.  Detroifs 
Young  Men's  Soe.  12  Mich.  188;  Alpin  v. 
I^gents  of  University,  88  Mich.  467,  10  L.  R. 
A.  876;  Weinberg  v.  Regents  of  University,  97 
Mich.  246. 

It  was  not  the  Intention  of  the  Constitution 
to  abrogate  the  principle  of  government  of  tbe 
university  by  the  people.  That  principle  is 
fully  preserved. 

People,  Drake,  v."  Regents  of  University, 
supra;  People,  Regents  cf  University,  v.  Auditor 
General,  17  Mich.  161. 

Instead  of  the  university  being  governed  bv 
tbe  legislature  elected  by  the  people  it  is  gov 
erned  by  the  board  of  regents,  who  are  elected 
by  tbe  people. 

The  question  whether  the  legislature  has 
power  under  the  Constitution  to  govern  the 
action  of  tbe  regents  in  matters  relating  to  their 
supervision  of  the  university  has  been  pre 
sen  ted  to  this  court  in  the  following  cases, 
with  the  result  that  the  court  has  each  time 
refused  to  enforce  statutes  in  which  such  gov- 
ernment was  attempted: 

People,  Drake,  v.  Regents  of  University,  4 
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Hicb.  98;  Fe<fpU  v.  IUgent$  qf  Uniternty,  10 
Mich.  4e0;  People,  Attj/.  Oen.,  t.  Begentt  qf 
Vnitereitp,  80  Mich.  47a 

GraAt*  J.,  deliTcied  the  opinion  of  the 
court: 

1.  The  petitioner  does  not  in. his  petition 
show  any  interest  in  the  matter,  or  the  rifiht 
to  question  the  action  of  the  board  of  regents. 
The  attorney  general  is  the  proper  party  to 
move  in  such  a  case,  and  a  private  citizen  does 
not  possess  the  right,  without  permission  of 
the  court,  to  apply  for  this  writ  to  compel  a 
public  board  to  perform  an  omitted  duty. 
FiBople^  Drake,  v.  Regents  of  University,  4 
Mich.  08.  The  petition  in  this  case  does  not 
set  forth  that  the  petitioner  is  a  citizen  of  the 
state,  or  that  he  is  in  any  manner  injured  by 
the  action  of  the  board.  This  point  is  not 
raised  in  the  briefs  of  counsel,  probably  be- 
cause it  is  desired  to  obtain  a  decision  upon 
the  merits.  We  think  that  such  proceedings 
should  be  instituted  by  proper  pMartics,  and 
that  relators  should  show  themselves  compe- 
tent to  bring  them  into  court.  Inasmuch, 
however,  aa  the  question  has  not  been  raised, 
we  shall  do  aa  we  have  sometimes  done  be- 
fore,— dispose  of  the  case  upon  the  main 
issue. 

3.  The  Universitv  of  Michigan  was  founded 
under  an  act  of  Congress  making  an  appro- 
priation of  lands  for  the  support  of  a  uni- 
versity in  this  state,  approved  May  20,  1826. 
In  1830  an  act  of  Congress  was  passed  in  which 
it  was  provided  "that  the  72  sections  of  laud  set 
apart  and  reserved  for  the  use  and  support 
of  a  university  by  an  act  of  Congress  ap- 
proved May  20,  1826,  are  hereby  granted  and 
conveyed  to  the  state,  to  be  appropriated-  solely 
for  the  use  and  support  of  such  universitv." 
6  U.  8.  Stat,  at  L.  59.  This  grant  of  lands 
was  accepted  by  the  state  by  an  act  of  legisla- 
ture approved  July  25,  1886.  By  the  Consti- 
tution of  1885  (art.  10,  §5)  It  was  provided: 
*'The  legislature  shall  take  measures  for  the 
protection,  improvement,  or  other  disposition 
of  such  lands  as  have  been  or  ma^  hereafter  be 
reserved  or  granted  by  the  United  States  to 
this  state  for  the  support  of  a  university,  and 
the  funds  accruing  from  the  rents  or  sale  of 
iuch  lands,  or  from  any  other  source,  for  the 
purpose  aforesaid,  shall  be  and  remain  a 
permanent  fund  for  the  support  of  said  uni- 
versity, with  such  branches  as  the  public  con- 
venience may  hereafter  demand  lor  the  pro- 
motion of  literature,  the  arts  and  sciences,  and 
as  may  be  authorized  by  the  terms  of  such 
grant.  And  it  shall  be  the  duty  of  the  legisla- 
ture, aa  soon  as  may  be,  to  provide  effectual 
means  for  the  Improvement  and  permanent 
security  of  the  funds  of  said  university."  By 
subsequent  acts  of  the  legislature  the  lands 
were  sold  and  the  state  received  the  proceeds, 
and  they  were  made  a  permanent  fund  for  the 
support  of  the  university.  In  1837  the  uni- 
versity was  located  at  Ann  Arbor,  upon  a  tract 
of  land  donated  for  that  purpose.  Laws  1887, 
p.  142.  The  same  legislature  passed  an  act 
establishing  the  university,  providing  for  a 
hoard  of  regents  of  twelve  members,  for  three 
departments,  and  for  the  establishment  of 
professorships.  It  also  provided  that  the  re- 
gents, together  with    the    superintendent    of 
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public  instruction,  should  establish  such 
branches  of  the  universinr  in  the  different 
parts  of  the  slate  as  should  from  time  to  time 
be  authorized  by  the  legislature;  also,  for  the 
establishment,  in  connection  with  each  branch, 
of  an  institution  for  the  education  of  females 
in  the  higher  branches  of  knowledge,  when- 
ever suitable  buildings  should  be  prepared: 
and  also  for  a  department  of  agriculture. 

Under  the  Constitution  or  1835,  the  legisla- 
ture had  the  entire  control  and  management 
of  the  university  and  the  university  fund. 
They  could  appoint  regents  and  professors, 
and  establish  depsrtments.  The  university 
was  not  a  success  under  this  supervision  by  the 
legislature,  and,  as  some  of  the  members  of 
the  constitutional  convention  of  1850  said  in 
their  debates,  "some  of  the  denominational 
colleges  had  more  students  than  did  the  uni- 
versity." Such  was  the  condition  of  affairs 
when  that  convention  met.  It  is  apparent  to 
any  reader  of  the  debates  in  this  convention  in 
regard  to  the  constitutional  provision  for  ihe 
university  that  they  had  in  mind  the  idea  of 
permanency  of  location,  to  place  it  bevond 
mere  political  influence,  and  to  intrust  it  to 
those  who  should  be  directly  responsit)lc  and 
amenable  to  the  people.  After  those  con- 
stitutional provisions,  substantially  in  their 
present  form,  had  been  presented  to  the  con- 
vention, and  the  question  arose  as  to  how  they 
should  be  selected,  whether  by  election  or  ap- 
pointment, Mr.  Whipple  said:  "If  we  select 
eight  (and  I  should  prefer  twelve),  your  reeenta 
will  be  distributed  over  every  part  of  the  state, 
and  the  public  will  thus  obtain  a  knowledge  of 
this  institution;  for  the  convention  will  ob- 
serve that  the  concerns  of  this  university  are 
to  be  placed  in  the  hands  of  the  regents. 
They  will  obtain  verv  important  knowledge 
in  regard  ti>  the  establishment,  and  the  peo- 
ple among  whom  they  live  will  become  in- 
formed as  to  the  nature  of  this  institution, 
and  will  become  interested  in  it"  Const. 
Debates,  782.  The  public  men  of  those 
times  were  greatlv  interested  in  the  uni- 
versity. Methods  for  its  mana|;ement  were 
discussed  by  governors  in  their  messages, 
by  reports  of  the  board  of  regents  to  the 
legislature,  and  by  committees  of  the  legis- 
lature. The  general  consensus  of  opinion  was 
that  it  should  be  under  the  control  and  manage- 
ment of  a  permanent  board,  who  should  be  re- 
sponsible for  its  management.  The  regents,  in 
March,  1840.  in  obedience  to  a  Joint  resolution 
of  the  legislature,  reported  that  "the  first 
change  in  the  oreanic  law  deemed  essential  ia 
the  proper  restriction  of  responsibility  to  the 
board  of  regents.  At  present  the  responsibility 
is  divided,  and  the  board  would  be  greatlv 
facilitated  in  their  action  were  such  amend- 
ments made  as  would  throw  entire  responsibil- 
ity on  them."  In  the  same  report  they  also 
urged  that  the  trust  and  management  of  the 
funds  of  the  university  should  be  placed  in  the 
regents.  A  select  committee  was  appointed  bv 
the  legislature  in  1840  to  inquire  into  the  condi- 
tion of  the  university.  No  more  forcible  argu- 
ment could  well  be  made  than  is  found  in  that 
report  for  placing  the  entire  control  of  the  uni- 
versity in  the  hands  of  a  permanent  board,  and 
takin?  it  away  from  the  legislature.  House 
Documents    1840,    p.  470.      I    quote    from 


18M. 


fiTKBLWe  T.  BbGEHTS  OV  THE  UhITBIUITT  OV  MiCHIGAK. 


168 


tliat  report  as  follows:    *'No  Btate  iDstitution 
in  America  has  prospered  as  well  as  indepeDd- 
ant  colleges,  wiib  eqaal,  aod  often  with  less, 
means,     w'by  tbey  have  not  may  be  ascribed, 
in  part,  to  tbe  following  causes:    Tbey  bave 
not  been  guided  by  that  oneness  of  purpose  and 
ringleneas  of  aim  (essential  to  tbeir  prosperity) 
that  others  haTe  whose  trustees  are  a  perman- 
ent body, — men  chosen  for  their  supposed  fit- 
ness for  that  very  oflBce,  and  who  having  be- 
come acquainted  with  tbeir  duties,  can  and  are 
di9p(«ed  to  pursue  a  steady  course,  which  in- 
spires ooDfldence  and  insures  success,  to  tbe 
extent  of  tbeir  limited  means.     State  institu- 
tions, on    the   contrary,  have  fallen  into  the 
hands  of  tbe  several  legislatures,  fluctuating 
bodies  of  meo,  chosen  with  reference  to  tbeir 
supposed   qualifications  for  other  duties  than 
cherishinic  literary  institutions.    When  legis- 
latures have  legi^ted   directly  for  colleges, 
their  measures  have  been  as  fiui-tnating  as  the 
changing  materials  of  which  the  legislatures 
were    composed.     When    they    have  acted 
tbrougb  a  board  of  trustees,  under  the  show  of 
giving  a  representation  to  all.  thev  bave  ap- 
pointed men  of  such  dissimilar  and  discordant 
character  and  views  that  they  never  could  act 
in  concert;  so  that  whilst  supposed  to  act  for 
aod  represent  everybody,  tbey,  in  fact,  bave 
not  and  could  not  act  for   anybody.     Again, 
legislatures,  wishing  to  retain  all  the  power  of 
the  state  in  their  own  hands,  as  if  tbey  alone 
were  competent  or  disposed  to  act  for  the  gen- 
eral good,  bave  not  been  willing  to  appoint 
trustees  for  a  sufBcient  length  of  time  for  them 
to  become  acquainted    with    their  duties,  to 
become  interested  in   the  cause  which  they 
were  appointed  to  watch  over,  and  feel  the  deep 
responsibility  of  the  trust  committed  to  them. 
A  new  board  of  trustees,  like  a  legislature  of 
new  members,  not  knowing  well  what  to  do, 
generally  begin  by  undoing  and  disorganizing 
al)  that  bas  been  done  before.    At  first  they 
dig  up  tbe  seed  a  few  times,  to  see  that  it  is 
going  to  come  up;  and.  after  it  appears  above 
the  surface,  they  must  pull  it  up,  to  see  that 
the   roots   are   sound;   and  they  pull   it  up 
again,  to  see  if  iheT9  is  sufficient  root  to  sup- 
port so  vigorous   bran^brs;  then  lop  off  tbe 
branches,  for  fear  tbey  wilC  exhaust  the  root, 
and  theu  pull  it  upon  again,  to  see  why  it  looks 
10  ^ckly  and  pining,  and  finally  to  see  if  they 
can  discover  what  made  it  die.    And,  as  these 
several  operations  are  performed  by  successive 
hands,  do  one  can  be  charged  with  tbe  guilt  of 
distroying  tbe  valuable  tree.     Whilst  state  In- 
stitutions have  been,  through  the  jealousy  of 
state  legislatures,  thus  sacrfficed  to  the  impa- 
tience and  petulance  of  a  heterogenous  and 
changeable  board  of  truste^^s,  whose  term  of 
office  is  so  short  that  they  have  not  time  to  dis- 
cover tbeir  mistakes,  retrace   their  steps,  and 
correct   their  errors,  it  is  not  surprisinir  that 
state  uuiversities  have  hitherto,  almost  without 
eiception,  failed  to  accomplish,  in  proportion 
to  their  means,  the  amount  of  good  that  was 
expected  from  them,  much  less  than  colleges 
in  their  neighborhood,  patronized  by  tbe  re- 
ligious public,  watched  over  by  a  board  of 
trustees  of  similar  qualifications  for  duty,  and 
holding  tbe  office  permanently,  that  they  mav 
profit  by  experience.    The  argument  by  which 
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legislatures  have  hitherto  convinced  themselves 
that  it  was  their  duty  to  legislate  universities 
to  death  is  this:  'It  is  a  state  institution,  and 
we  are  the  direct  representatives  of  the  people, 
and  therefore  it  is  expected  of  us;  it  is  our 
right  The  people  bave  an  interest  in  this 
thing,  and  we  must  attend  to  it'  As  if ,  be- 
cause a  nniversity  belongs  to  tbe  people,  that 
were  reason  why  it  should  be  dosed  to  death 
for  fear  it  would  be  sick,  if  left  to  be  nursed, 
like  other  institutions,  by  its  immediate  guard- 
ians. Thus  bas  state  after  state,  in  this  An^er- 
ican  Union,  endowed  universities,  and  then,  by 
repeated  contradictory  and  over  legislation, 
torn  them  to  pieces  with  tbe  same  facility  as 
they  do  the  statute  book,  and  for  the  same 
reason  because  tbey  bave  the  right"  All  these 
reports  and  discussions  were  undoubtedly 
known  to  the  members  of  the  convention,  and 
their  action  should  be  construed  In  the  light  of 
such  knowledge.  I  am  unable  to  find  a  single 
utterance  by  any  member  of  that  con  vent  u>n 
from  which  it  could  be  inferred  that  the  mem- 
bers believed  or  supposed  that  tbey  were  leav- 
ing tbe  control  of  that  institution  to  the  legis- 
lature. The  result  has  proved  tbeir  wisdom, 
for  the  university,  which  wAs  before  practically 
a  failure,  under  tbe  guidance  of  this  constitu- 
tional body,  known  as  the  "Board  of  Regents," 
has  grown  to  be  one  of  tbe  most  successful,  the 
most  complete,  and  the  best  known  institutions 
of  learning  in  tbe  world.  That  such  was  tbe 
understanding  of  the  meaning  of  the  Constitu- 
tion of  1850  is  shown  by  the  report  of  the  su- 
perintendent of  public  instruction,  published  in 
1852,  in  which  he  refers  to  "the  additional  and 
general  interest  created  by  a  change  of  tbe 
organic  law  in  1850,  in  placing  the  university 
under  the  control  of  regents  elected  by  the 
people/'    Report,  Pub.  Inst  1852,  p.  26. 

Tbe  provisions  of  the  Con!»titution  of  1850  in 
regard  to  tbe  university  are  these  (art  18): 

"Sec.  2.  The  proceeds  from  the  sales  of  all 
lands  that  have  been  or  hereafter  may  be 
granted  by  the  United  States  to  this  state,  for 
educational  purposes,  and  the  proceeds  of  all 
lands  or  other  property  given  by  individuals, 
or  appropriated  by  the  state  for  like  purposes, 
shall  be  and  remain  a  pjerpetual  fund,  the  in- 
terest and  income  of  which,  together  with  the 
rents  of  all  such  lands  as  may  remain  unsold, 
shall  be  inviolably  appropriated  and  annually 
applied  to  the  specific  objects  of  the  originiu 
gift,  grant  or  appropriation." 

"Sec.  6.  There  shall  be  elected  in  tbe  year 
1868,  at  tbe  time  of  tbe  election  of  a  Justice  of 
the  supreme  court,  eight  regents  of  the  uni- 
versity, two  of  whom  shall  hold  their  office  for 
two  years,  two  for  four  years,  two  for  six  years 
and  two  for  eight  years.  They  shall  enter 
upon  the  duties  of  their  office  on  the  first  of 
January  next  succeeding  their  election.  At 
every  regular  election  or  a  Justice  of  the  su- 
preme court  thereafter,  there  shall  be  elected 
two  Tegents,wbo8e  term  of  office  shall  be  eigbt 
years.  When  a  vacancv  shall  occur  in  the  office 
of  regent,  it  shall  be  filled  by  appointment  of 
the  governor.  The  regents  thus  elected  shall 
constitute  the  board  or  regents  of  the  Univers- 
ity of  Blicbigan. 

'^Sec.  7.  Tbe  regents  of  tbe  university,  and 
their  successors  in  office,  shall  continue  to  coa- 
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•titate  the  body  corporate,  known  by  the  name 
and  title  of  the  'Regents  of  ibe  University  of 
MichijraD.' 

"Sec.  8.  The  regents  of  the  university  shall, 
at  their  first  annual  meeting,  or  so  soon  there- 
after as  may  be,  elect  a  president  of  the  uni- 
versity, who  shall  be  ex  officio  a  member  of 
their  board,  with  the  privilege  of  speaking  but 
not  of  voting.  He  shall  preside  at  the  meet- 
ings of  the  regents,  and  be  the  principal  ex- 
ecutive oflScer  of  the  university.  The  board 
of  regents  shall  have  the  general  supervision  of 
Uie  university,  and  the  direction  and  control  of 
all  expenditures  from  the  university  interest 
fund." 

The  board  of  regents  elected  under  the  new 
Constitution  Immediately  took  control  of  the 
university,  interpreted  the  Constitution  in  ac- 
cordance with  its  plain  provisions,  denied  the 
power  of  the  legislature  to  interfere  with  its 
manaeement  or  control,  and  for  forty-six 
years  nave  declined  obedience  to  any  and  every 
act  of  the  legislature  which  they,  upon  mature 
reflection  and  consideration,  have  deemed 
against  the  best  interests  of  the  institution. 
This  court  has  sustained  them  in  that  position, 
and  has  on  every  otocasion  when  asked  denied 
its  writ  to  interfere  with  their  action.  In  Jan- 
nary,  1856,  in  the  case  of  People,  Drake,  v. 
RegenU  of  Vnivereity,  4  Mich.  98.  this  court, 
in  denying  the  writ  of  mandamus  to  compel 
the  regents  to  establish  a  professorship  au- 
thorizad  by  the  lei^islature.  said:  "Thev  [the 
regents]  aver  that  they  have  acted  in  good  faith, 
but  at  the  same  time  under  the  influence  of 
much  uncertainty  as  to  the  constitutionality  of 
the  law,  and  we  are  compelled  to  recognize  in 
this  question  what  mieht  well  suggest  doubts 
of  the  binding  force  of  the  law,  and  occasion 
some  hesitation  in  their  action."  Obviously,  it 
was  not  the  intention  of  the  framers  of  the 
Constitution  to  take  away  from  the  people  the 
government  of  this  institution.  On  the  con- 
trary, they  designed  to,  and  did,  provide  for 
its  management  and  control  by  a  body  of  eight 
men  elected  by  the  people  at  large.  They 
recognized  the  necessity  that  it  should  be  in 
charge  of  men  elected  for  long  terms,  and 
whose  sole  official  duty  it  should  be  to  look 
after  its  interests,  and  who  should  have  the  op- 
portunity to  investigate  its  needs,  and  carefully 
deliberate  and  determine  what  things  would 
best  promote  its  usefulness  for  the  benefit  of 
the  people.  Some  of  the  members  of  the  con- 
vention of  1850  referred  in  the  debates  to  two 
colleges  (one  in  Virginia  and  the  other  in  Mass- 
achusetts) which  had  been  failures  under  the 
management  by  the  state.  It  is  obvious  to 
every  intelligent  and  reflecting  mind  that  such 
an  institution  would  be  safer  and  more  certain 
of  permanent  success  in  the  control  of  such  a 
body  than  in  that  of  the  legislature,  composed 
of  182  members,  elected  every  twoyeafs,  many 
of  whom  would,  of  necessity,  know' but  little  of 
its  needs,  and  would  have  little  or  no  time  to 
intelligently  invesiicate  and  determine  the 
policy  essential  for  the  success  of  a  great  uni- 
versity. 

Now,  in  the  face  of  the  facts  that  the  regents 
have  for  forty-six  years  exercised  such  con- 
trol, and  openly  asserted  its  excluMve  right  to 
do  so;  that  tbe  courts  have  refused  to  compel 
them  to  comply  with  the  acts  of  the  legislature; 
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that  this  court  held  in  Weinberg  v.  RegenU  cj 
University,  97  Mich.  246,  that  they  were  a  cod- 
stitutiooal  body ,  upon  whom  was  conferred  thia 
exclusive  control;  and  in  tbe  face  of  this  plain 
constitutional   provision, — this  court  is    now- 
asked  to  hold  that  tbe  regents  are  mere  minis- 
terial officers,  endowed  with  the  sole  power  to 
register  the  will  of  the  legislature,  and  to  su- 
pervise such  branches  and  departments  as  any 
legislature  may  see  fit  to  provide  for.    By  the 
power  claimed,  the  legislature  may  completely 
dismember  tbe  university,  and  remove  every 
vestage  of  it  from  the  city  of  Ann  Arbor,     tt 
is  no  argument  to  say  that  there  is  no  danger 
of  such  a  result.    The   question    is   one    of 
power,  and  who  shall  say  that  such  a  result 
may  not  follow?  The  legislature  did  once  enact 
that  there  should  be  a  branch  of  the  univer- 
sity  in  every  judicial  circuit.    If  the  regents 
comply  with  the  present  act,  the  next  letrisla- 
ture  may  repeal  it,  and  restore  that  de|Nirt- 
ment  to  the  university  at  Ann  Arbor,  or  place 
it  elsewhere.     Some  legislatures  have  attached 
conditions,  and  they  have  the  undoubted  right 
to  do  80,  to  appropriations  for  the  support  of 
the  university,  and  a  subsequent  legislature 
has  removed  the  conditions.    Some  legislat urea 
have  attached  to  appropriations  the  condition 
for  the  establishment  of  a  homceopathic  pro- 
fessorship in    the   old    medical    department. 
Other  legislatures  have  refused  to  attach  any 
such  condition.  What  permanency  would  there 
be  in  an  institution  thus  subject  to  the  caprice 
and  will  of  every  legislature?     Under  thia 
power,  the  legislature  could  remove  the  law 
department  from  the  university  at  Ann  Arbor 
to  Detroit,  and  provide  that  the  law  library,  to 
which  one  citizen  of  Michigan  has  donated 
$20,000,  could  also  be  removed.     It  might 
scatter  the  great  library  (to  the  collection  of 
which  private  citizens  have  contributed  nearly 
or  quite  one  half),  and  also  its  great  museums, 
laboratories, and  mechanical  appliances.    Other 
results  will  readily  suggest  themselves.    It  ap- 
pears to  us  impossible  that  such  a  power  was 
contemplated.     Furthermore,  it  renders  nu^- 
tory  the  express  provision  of  the  Constitution 
that  "the  regents  shall  have  the  direction  and 
control  of  all  expenditures  from  the  university 
interest  fund."    It  is  signidcant  that,  at  tbe 
time  of  the  adoption  of  the  Constitution,  this 
fund  constituted  the  sole  support  of  the  uni- 
versitv,  aside  from  fees  which  might  be  re- 
ceived from  students.    The  state  had  made  no 
appropriations   for  its  support,  and  there  is 
noibiDg  to  indicate  that  any  such  appropria- 
tions were  contemplated.     It  is  unnecessary  to 
argue  that  the  above  provision  means  what  It 
says,  and  that  it  takes  away  from  the  legisla- 
ture all  control  over  the  income  from  that 
fund.    The  power  therein  conferred  would  be 
without  force  or  eflfect  if  the  legislature  could 
control  these  expenditures  by  dictating  what 
departments  of  learning  the  regents  shall  e8> 
tablish,   and  in   what   places    they    shall   be 
located.    Neither  does  it  need  any  argument 
to  show  that  the  power  contended  for  would 
take  away  from  the  regents  tbe  control  and 
direction  of  the  expenditures  from  the  fund. 
Tbe  power  to  control  these  expenditures  can- 
not be  exercised   directly  or  indirecilv  by  the 
legislature.    It  is  vested  in  the  board  of  regents 
in  absolute  and  unqualified  terms.    This  act, 
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in  express  terms,  prohibits  the  regents  from 
itsio^  aoy  of  this  fund  to  support  a  hooiooo- 
pstbic  department  at  the  university  at  Ann 
ArboT.since  it  prohibits  them  from  maintaining 
such  a  department  there.  This  power  cannot 
be  sustained  without  overruling  the  case  of 
WHnberg  ▼.  BegenU  of  Unitersity,  The  basis 
of  the  majority  opinion  in  that  case  is  that  the 
board  of  regents  is  a  constitutional  liody, 
charged  by  Uie  Constitution  with  the  entire 
oootrol  of  that  institution.  The  result  could 
could  not  bave  been  reached  upon  any  other 
basis.  It  was  held  not  to  be  a  state  institution 
onder  the  control  and  management  of  the  legis- 
lature, as  were  the  other  corporations  enume- 
rated in  the  statute  then  tinder  discussion.  We 
there  said:  "Under  the  Constitution,  the  state 
eannot  control  the  action  of  the  regents.  It 
cannot  add  to  or  take  away  from  its  property 
without  tbe  consent  of  the  regents."  We 
might  with  proprietv  rest  our  decision  upon 
that  case,  and  should  be  disposed  to  do  so 
were  It  not  for  the  urgent  contention  of  the 
counsel  on  the  part  of  the  relator  that  that  case 
does  not  apply.  We  are  therefore  constrained 
to  state  some  further  reasons  to  show  that  the 
legislature  has  no  control  over  the  university 
or  the  board  of  regenta. 

(1)  The  board  of  reeenta  and  the  legislature 
derive  their  power  from  the  same  supreme 
authority,  namely  the  Constitution.  In  so  far 
as  the  powers  of  each  are  defined  by  that  instru- 
ment, limitations  are  imposed,  and  a  direct 
power  conferred  upon  one  necessarily  excludes 
its  existence  in  the  other,  in  the  absence  of 
language  showing  the  contrary  inten  t.  Neither 
the  university  nor  the  board  of  regents  is  men- 
tioned in  article  4,  which  defines  the  powers  and 
duties  of  the  leioslature;  nor  in  the  article  re- 
lating to  the  university  and  the  board  of  regents 
is  there  any  language  which  can  be  construed 
into  conferring  upon  or  reserving  any  control 
over  that  institution  in  the  legislature.  They 
are  separate  and  distinct  constitutional  bodies, 
with  tbe  powers  of  the  regents  defined.  By  no 
rule  of  construction  can  It  be  held  that  either 
can  encroach  upon  or  exercise  the  powers  con- 
ferred upon  the  other. 

(2)  The  board  of  regents  Is  the  only  corpo- 
ration provided  for  in  the  Constitution  whose 
powers  are  defined  therein.  In  every  other 
corporation  provided  for  in  the  Constitution  it 
is  expressly  provided  that  its  powers  shall  be 
luch  as  the  legislature  shall  give.  In  the  case 
of  townships  (art  11,  §  2),  and  in  counties  (art. 
10»  §  1),  and  boards  of  supervisors  (art.  10, 
§  11),  It  is  expressly  provided  that  each  corpo- , 
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ration  shall  have  such  powers  and  Immunities 
as  shall  be  prescribed  by  law.  Tbe  same  Is 
true  of  other  officers,  aside  from  the  regents, 
provided  for  in  the  Constitution.  Justices  of 
tbe  peace  (art.  6,  g  18),  the  sheriff,  the  county 
clerk,  the  county  treasurer,  the  register  of 
deeds,  and  prosecuting  attorney  (art.  10,  §  8). 
and  township  officers  (art.  11,  §  .1),  can  exer 
else  such  powers  as  shall  be  prescribed  by  law, 

(8)  Let  us  apply  another  test.  It  is  a  rule  of 
construction  that  where  a  general  power  over 
one  subject  Is  conferred  upon  one  iXHiy  In  one 
clause  of  an  instrument,  without  anv  restrict- 
ing or  qualifying  language,  and  the  like  power 
over  another  subject  Ts  conferred  upon  another 
body  In  another  clause  of  the  same  instrument, 
with  restricting  or  qualifying  lanc^uage.  the 
restrictions  or  qualifications  of  the  second 
clause  cannot  be  read  into  the  first  clause.  On 
the  contrary,  they  must  be  excluded.  By 
article  18,  §^1,  the  superintendent  of  public  in- 
struction is  clothed  with  "the  general  super- 
vision of  public  instruction";  but  it  is  added, 
"His  duties  shall  be  prescribed  by  law."  By 
article  18,  §  9,  the  board  of  education  Is  given 
"the  general  supervision  of  the  state  normal 
school:"  but  it  is  added,  "Their  duties  shall  be 
prescribed  by  law."  Tlius,  in  every  case  ex- 
cept that  of  the  regents  the  Constitution  care- 
fully and  expressly  reposes  in  the  legislature 
the  power  to  legislate  and  to  control  and  define 
the  duties  of  those  corporations  and  officers. 
Can  it  be  held  that  the  f  ramers  of  the  Consti- 
tution, and  the  people.  In  adopting  It,  had  no 
purpose  in  conferring  this  power,  Hm.,  the 
''general  supervision,"  upon  the  regents  In  the 
one  instance,  and  in  restricting  It  in  the  others? 
No  other  conclusion,  in  my  judgment,  is  pos- 
sible than  that  the  intention  was  to  place  this 
institution  in  the  direct  and  exclusive  control 
of  the  people  themselves,  through  a  constitu- 
tional body  elected  by  them.  As  already 
shown,  the  maintenance  of  this  power  in  tbe 
legislature  would  give  to  It  the  sole  control 
snd  general  supervision  of  the  institution,  and 
make  the  regents  merely  ministerial  officers, 
with  no  other  power  than  to  carry  into  effect 
the  general  supervision  which  the  legislature 
may  see  fit  to  exercise,  or.  In  other  words,  to 
register  Its  will.  We  do  not  think  the  Consti- 
tution can  bear  that  construction. 

The  writ  is  denied. 

liongf,  Ch.  J.,  and  Montg^mevy  and 
Hookerv  JJ.,  concurred  with  Ckernnt,  J. 
Moore,  J.,  concurred  in  the  result 
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V, 

Manassah  L.  QOLDMAN,  Impleaded,  etc., 
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1«   AmanwhoindiieesaJiotliertoiDarry 

a  £^1  by  false  represeotatlODS  that  she  is  vlr- 
taous  when  in  fact  she  has  been  seduoed  by  him- 
self and  has  become  preiniant  is  liable  for  dam- 
ages in  an  action  by  the  husband  for  fraud. 

8*  Exemplary  damaifo*  '^'^  recoverable 
for  fraud  in  inducing  a  man  to  marry  a  woman 
who  is  pregnant  by  aoother. 

8*  A  direct  nreeedent  tor  the  action  Is  not 
necessary  to  give  a  right  of  action  for  a  wrong. 

4*  liOes  of  the  comfort  ftranded  upon 
afliactlOB  and  respect  derived  from  conju- 
gal society  is  sutBcient,  irrespective  of  any  pecu- 
niary damages,  to  sustain  an  action  by  a  hus- 
band against  one  who  has  fraudulently  induced 
him  to  marry  a  woman  who  la  pregnant  by 

another. 

(October  8. 1800.) 

APPEAL  by  defendant  from  a  Judgment  of 
the  General  Term  of  the  Court  of  Com- 
moD  Pleas  for  the  City  of  New  York  in  favor 
of  plaintiff  in  an  action  brought  to  recover 
damages  for  the  alleged  seduction  of  plaintiff's 
wife.    A  firmed. 

Statement  by  Vamiy  J.  : 

Prior  to  January  17,  1891,  the  defendant 
Katie  Eujek,  then  named  Eatie  Morltz,  was 
an  unmarried  woman  employed  as  a  domestic 
in  the  family  of  the  defendant  Qoldman,  by 
whom  she  had  become  pregnant.  Upon  dis- 
covering the  fact,  the  defendants,  as  it  is  al- 
leged in  the  complaint,  conspired  to  conceal 
their  disgrace  and  to  induce  the  plaintiff  to 
marry  the  said  Katie,  and  to  that  end  repre- 
annted  to  him  that  she  was  a  virtuous  and 
respectable  woman,  and  he,  believing  the 
tame,  did  marry  her  on  the  day  last  named. 
The  plaintiff,  aa  it  was  further  alleged, 
would  not  have  contracted  said  marriage  if 
he  had  known  the  facts.  Sub<iequently,  and 
on  July  29,  1891,  owing  to  such  pregnancy, 
she  gave  birth  to  a  child  of  which  said  Gold- 
man was  the  father. 

The  answer  of  Goldman  was,  in  aubatance, 
a  general  denial.  No  answer  was  served  by 
the  Other  defendant,  and  no  judgment  was 
taken  against  her. 

The  evidence  tended  to  sustain  the  allega- 
tions of  the  complaint. 

Mr,  Wheeler  H«  Peckham,  with  Mr, 

Altma^er,  for  appellant: 
Assuming  that  the  appellant  perpetrated  or 
conspired  to  perpetrate  a  legal  fraud  upon  the 

Slain  tiff,  the  fraud  was  condoned  and  ratified 
y  the  conduct  of  the  plaintiff  subsequent  to 
bis  discovery  of  the  facts. 

MvUer  v.  Muller,  21  N.  Y.  Week.  Dig. 
287;  ReynoUU  v.  Reynolds,  8  A]len,'.606;  Bige- 

Note.— The  above  case  is  one  of  first  impression. 
It  is  worthy  of  notice  that  the  opinion  plainly  rec- 
ognizes that  there  is  no  precedent  for  the 
action,  and  holds  that  none  is  necessary  to  give  a 
right  of  action  for  a  wrong. 
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low,  Fr.  668,  note  6;  RdberUon  v.  Cole,  '12 
Tex.  866;  Bak^  v.  Baker.  18  Cal.  98;  SeoU  v. 
Shufeldt,  6  Paige,  48;  Montffomery  v.  Mont- 
goTMry,  8  Barb.  Ch.  182. 

The  plaintiff  did  not  rely  on  the  alleged 
misrepresentations  of  the  appellant,  and  aa  a 
reasonable  man  he  had  no  right  to  rely. 

A  representation. of  chastity  is  to  be  taken 
and  is  taken  by  the  person  to  whom  it  is  made 
as  an  expression  of  opinion. 

No  cause  of  action  was  proved,  and  the 
motion  to  dismiss  should  have  been  granted. 

Moral  culpability  is  nOt  always  legal  culpa- 
bility,  any  more  than  legal  culpability  is  neces- 
sarily moral  culpability. 

Oooley,  Torts,  chap.  1,  pp.  8,  4. 

The  woman's  allegro  premarital  Inconti- 
nence with  the  appellart,  and  the  concealment 
of  the  fact  from  the  plsiniiff.  were  certainly  a 
moral  wrong  upon  the  husband,  but  it  would 
not.  even  if  the  woman  herself  had  represented 
herself  as  chaste,  been  ground  even  for  a 
divorce  or  an  annulment  of  the  marriage,  or 
of  any  contract  made  in  anticipation  or  oon- 
sideration  of  marriage. 

Btans  V.  Carrinf/ton,  2  De  G.  P.  &  J.  481; 
Beynolde  v.  Beynolds,  supra. 

Her  concealment  of  premarital  pregnancy  la 
a  fraud  which  will  avoid  the  marriage. 

Montgomery  v.  Montgomery,  and  Scott  t. 
Shufeldt,  supra;  Orehore  v.  Orehore,  97  Mass. 
880i  68  Am.  Dec  98;  Beynolds  v.  BeynOds, 
and  Haker  v.  Baker,  supra. 

Mere  concealment  by  the  appellant  of  such 
facts  affecting  Eatie  iCujek's  chastity  or  preg- 
nancy as  were  within  his  knowledge  could  not 
render  him  legally  liable.  He  was  under  lio 
dutv  to  disclose. 

There  was  no  proof  of  damage. 

Where  a  woman  Is  inveigled  Into  a  void 
marriage  and  then  abandoned  by  a  wealthy 
man,  her  damage  plainly  appears  in  the  loss 
of  her  services,  her  defilement  under  the  mock- 
ery of  empty  legal  forms,  her  loss  of  reputar 
tion  and  support. 

Withee  v.  Brooks,  66  Me.  14;  I^riee  v.  l^iee, 
76  N.  Y.  244.  81  Am.  Rep.  468. 

But  what  damage  does  the  evidence  show  to 
the  plaintiff. 

The  testimonv  is  insufficient  to  sustain  a 
verdict  for  the  plaintiff. 

The  presumption  of  law  is  that  a  child  born 
in  wedlock  is  the  child  of  the  father  though 
begotten  prior  to  the  marriage,  and  where  the 
facts  show  abundant  opportunity  to  the  father 
prior  to  the  marriage  this  presumption  is  a 
verv  strong  one. 

Montgomery  v.  Montgomery,  and  Baker  t. 
Baker,  supra. 

The  plaintiff  had  but  one  remedy,  if  any, 
the  annulment  of  the  marriage. 

Montgomery  v.  Montgomery,  supra;  Cooley, 
TorU,  2d  ed.  288,  279;  Freelhy  v.  F^eethy^ 
42  Barb.  641;  Jjongendyke  v.  Longendyke^  44 
Barb.  866;  Wdlington  v.  dmaU,  8  Gush.  145. 
60  Am.  Dec.  719;  Parker  v.  Huntington,  2 
Gray,  124;  Bowenv.  Mat/ieson,  14  Allen,  499. 

The  highest  considerations  of  morality  and 
sound  public  policy  forbid  the  upholding  of 
the  action. 
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Mr*  August  P.  Wai^ner*  for  respond- 
cDt: 

The  law  of  marriairo  as  administered  bj 
courts,  so  far  as  property  interests  are  con- 
cerned^ is  founded  upon  business  principles, 
in  which  the  utmost  good  faith  is  required 
from  all  parties,  and  the  lea^t  fraud  in  regard 
thereto  is  the  subject  of  judicial  cognizance. 

Piper  V.  Boar,  107  «•  Y.  78;  NevOle  ▼. 
WHJrinmm,  1  £ro.  Ch.  648;  Baderti  v.  BoberU, 
5P.Wm8.66. 

The  persons  who  bj  acts  of  speech  repre- 
lent  property  as  belonging  to  the  proposed 
hnsband  when  the  possession  thereof  forms 
an  inducement  to  the  marriage  shall  be  bound 
to  make  good  the  thing  in  the  manner  repre- 
sented. 

McnUifiofi  ▼.  Mant^fhri,  1 W.  Bl.  863. 

Vanii*  J.,  delivered  the  opinion  of  the 
court: 

The  verdict  of  the  jury  has  established  as 
the  facts  of  this  case,  Mvond  our  power  to 
review,  that  the  plaintiif  married  Katie 
Moritz  in  the  belief  that  she  was  a  virtuous 

Sirl,  induced  by  the  representations  of  the 
efendant  to  that  effect,  when,  in  fact,  she 
was  at  the  time  pregnant  b^  the  defendant 
himself.  The  case  was  submitted  to  the  jury 
upon  the  theory  that  if  Goldman,  knowing 
that  Katie  was  unchaste,  by  false  represents- 
tinns  that  she  was  virtuous  induced  the  plain- 
tiff to  marry  her,  he  was  entitled  to  recover 
damasres,  and  the  jury  found  a  verdict  in 
his  favor  for  $2,000.  While  no  precedent 
is  cited  for  such  an  action,  it  does  not  fol- 
low that  there  is  no  remedy  for  the  wrong, 
because  every  form  of  action  when  brought 
for  the  first  time  must  have  been  without  a 
precedent  to  support  it.  Courts  sometimes 
of  necessity  abandon  their  search  for  prece- 
dents and  yet  sustain  a  recovery  upon  legal 
principles  clearly  applicable  to  the  new  state 
of  facts,  although  there  was  no  direct  prece- 
dent for  it,  because  there  had  never  b^n  an 
occasion  to  make  one.  In  remote  times,  when 
actions  were  so  carefully  classified  that  a 
mistake  in  name  was  generally  fatal  to  the 
case,  a  form  of  remed]|  was  devised  by  the 
courts  to  cover  new  wrongs  as  they  might 
occur  so  as  to  prevent  a  failure  of  justice. 
This  was  called  an  ** action  on  the  case,* 
which  was  employed  where  the  right  to  sue 
resulted  from  the  peculiar  circumstances  of 
the  case  and  for  which  the  other  forms  of  ac- 
tion gave  no  remedy  (26  Am.  &  Eng.  Enc. 
Law,  p.  604).  For  instance,  the  action  for 
enticing  away  a  man's  wife,  now  well  es- 
tablished, was  at  first  earnestly  resisted  upon 
the  ground  that  no  such  action  had  ever  been 
brought.  In  an  earl  v  case  the  court  answered 
this  position  bv  saying :  ** The  first  general 
objection  is,  tnat  there  is  no  precedent  of 
any  such  action  as  this,  and  that  therefore 
it  will  not  lie ;  and  the  objection  is  founded 
OD  Litt.  g  108,  and  Co.  Litt.  81  b,  and  sev- 
eral other  books.  But  this  general  rule  is 
not  applicable  to  the  present  case ;  it  would 
be  if  there  had  been  no  special  action  on  the 
case  before.  A  special  action  on  the  case 
wtM  introduced  for  this  reason,  that  the  law 
will  never  suffer  an  injury  and  a  damage 
without  a  remedy,  but  there  must  be  new 
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facts  in  every  special  action  on  the  case.* 
Winsmore  v.  Greenback^  Willes,  Rep.  577, 
580.  As  was  recently  said  by  this  court  in 
an  action  then  without  precedent:  '*If  the 
most  that  can  be  said  is  that  the  case  is  novel 
and  is  not  brought  plainly  within  the  limits 
of  some  adjudged  case,  we  think  such  fact 
not  enough  to  call  for  a  reversal  of  this  judg- 
ment** IHper  V.  Board,  107  N.  Y.  78,  76. 

The  question,  therefore  Is  not  whether 
there  is  any  precedent  for  the  action,  but 
whether  the  defendant  inflicted  such  a  wrong 
upon  the  plaintiff  as  resulted  in  lawful  dam- 
ages. The  defendant,  by  deceit  induced  the 
plaintiff  to  enter  into  a  marriage  contract 
whereby  he  assumed  certain  obligations  and 
became  entitled  to  certain  rights.  Among 
the  obligations  assumed  was  the  duty  of  sup- 
porting his  wife  in  sickness  and  in  health, 
and  he  discharged  this  obligation  by  expend- 
ing money  to  It  up  rooms  for  housekeeping, 
in  keeping  house  with  his  wife  and  caring 
for  her  during  confinement,  when  she  bore 
a  child,  not  to  him,  but  to  the  defendant. 
Among  the  rights  acquired  was  the  right  to 
his  wife's  services,  companionship,  and  so- 
cietv.  By  the  fraudulent  conduct  of  the  de- 
fenciant  he  was  not  only  compelled  to  expend 
money  to  support  a  woman  whom  he  would 
not  otherwise  have  married,  but  was  also 
deprived  of  her  services  while  she  was  in 
child- bed.  He  thus  sustained  actual  dam- 
ages to  some  extent,  and  as  the  wrong  in- 
volved not  only  malice  but  moral  turpitude 
also,  in  accordance  with  the  analogies  of  tlie 
law  upon  the  subject,  the  jury  had  the  right 
to  make  the  damages  exemplary.  By  thus 
applying  well  settled  principles  upon  wliich 
somewhat  similar  actions  are  foiinded,  this 
action  can  be  sustained,  because  there  was  a 
wrongful  act  in  the  fraud,  that  was  followed 
by  lawful  damages  in  the  loss  of  money  and 
services.  The  fact  that  the  corruption  of 
the  plaintiff's  wife  was  before  he  married  her 
does  not  affect  the  right  of  action,  as  the 
wrong  done  to  him  was  not  by  her  defile- 
ment, but  by  the  representation  of  the  de- 
fendant that  she  was  pure  when  he  knew  that 
she  was  impure,  in  order  to  brine  about  the 
marriage.  It  is  diflicult  to  see  why  a  fraud, 
which,  if  practiced  with  reference  to  a  con- 
tract relating  to  property  merely,  would  sup- 
port an  action,  should  not  be  given  the  same 
effect  when  it  involves  a  contract  affecting 
not  only  property  rights,  but  also  the  most 
sacred  relation  of  life.  Fraudulent  represen- 
tations with  reference  to  the  amount  of  prop- 
erty belonging  to  either  party  to  a  proposed 
marriage,  made  by  a  third  person  for  the 
purpose  of  bringing;  about  the  marriage,  are 
held  to  constitute  an  actionable  wrong  and 
the  usual  remedy  is  to  require  the  person 
guilty  of  the  fraud  to  make  his  representa- 
tions good.  Piper  v.  Board,  supra;  Monte- 
flori  V.  Monteflori,  1  W.  Bl.  353;  Atherly, 
Marriage  Settlements,  484.  In  such  cases 
the  injury  is  more  tangible  and  the  measure 
of  damages  more  readDy  applied  than  in  the 
case  before  us,  but  both  rest  upon  the  prin 
ciple  that  he  who  by  falsehood  and  fraud 
induces  a  man  to  marry  a  woman,  is  guilty 
of  a  wrong  that  may  be  remedied  by  an  ac- 
tion, the  amount  of  damages  to  be  recovered 
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depending  upon  the  oircumstances  of  the 
particular  case. 

We  have  thus  far  considered  the  right  of 
action  as  resting  upon  some  pecuniary  loss, 
which,  although  trifling  in  amount,  mav  be 
recovered  as  a  matter  oi  right,  leaving  it  to 
the  jury  in  their  sound  discretion,  as  In  the 
case  for  the  seduction  of  a  child  or  servant, 
to  amplify  the  damages  by  way  of  punish- 
ment and  example.  We  think,  however, 
that  the  action  can  be  maintained  upon  a 
broader  and  more  satisfactory  ground,  and 
that  is  the  loss  of  eonsf/rtium,  or  the  right 
of  the  husband  to  the  conjugal  fellowship 
and  society  of  his  wife.  The  loss  of  eoruar- 
tium  through  the  misconduct  of  a  third  per- 
son has  long  been  held  an  actionable  injury, 
without  proof  of  any  pecuniary  loss.  Ben- 
nett V.  Bennett,  116  N.  Y.  584,  6  L.  R.  A. 
553 ;  Eutcheson  v.  Peck,  6  Johns.  196 ;  Her- 
mance  v.  James,  82  How.  Pr.  142.  As  has 
been  well  said  by  a  recent  writer :  **  To  en- 
tice away,  or  to  corrupt  the  mind  and  affec- 
tions of  one's  consort  is  a  civil  wrong  for 
which  the  offender  is  liable  to  the  injured 
husband  or  wife.  .  .  .  The  gist  of  the 
action,  however.  Is  not  the  loss  of  assist- 
ance, but  the  loss  of  the  eontortium  of  the 
wife  or  husband,  which  term  implies  an  ex- 
clusive right  against  an  invader,  of  affection, 
companionship,  and  aid."  Bigelow,  Torts, 
p.  158.  The  damages  are  caused  by  the 
wrongful  deprivation  of  that  to  which  the 
husband  or  wife  is  entitled  by  virtue  of  the 
marriage  contract.  They  rest  upon  the  loss 
of  a  right  which  the  marriage  relation  gives 
and  of  which  it  is  an  essential  feature. 
Whether  that  right  Is  wrongfully  taken 
away  after  it  is  acquired,  or  the  person  en- 
titled to  it  is  wrongfully  prevented  from 
acquiring  it,  does  not  change  the  effect  or 
lessen  the  injury.  While  the  plaintiff  has 
not  been  actuaflv  deprived  of  the  society 
of  his  wife,  he  has  been  deprived  of  that 
which  made  her  society  of  any  value,  the 
same  as  if  she  had  been  seduced  after  mar- 
riage. Although  the  formal  right  to  eonsor- 
tium  may  remain,  the  substance  has  been 
taken  away.  In  other  words,  when  he  en- 
tered into  the  marriage  relation  he  was  en- 
titled to  the  company  of  a  virtuous  woman, 
yet  through  the  fraud  of  the  defendant  that 
right  never  came  to  him.  He  has  never  en- 
joyed the  chief  benefit  springing  from  the 
contract  of  marriage,  which  is  the  comfort, 
founded  upon  affection  and  respect,  derived 
from  conjugal  society.  If  the  aefendant  had 
deprived  the  plaintiff  of  his  right  to  consor- 
tium after  marriage,  the  law  would  have 
afforded  a  remedy  by  the  award  of  damages. 
Yet  the  plaintiff,  through  the  fault  of  the 
defendant,  has  suffered  a  loss  of  tlie  same 
nature  and  to  the  same  extent,  except  that 
instead  of  losing  what  he  once  had,  ne  has 
been  prevented  from  getting  it  when  he  was 
entitled  to.it.  This  is  a  difference  in  form 
only  and  is  without  substantial  foundation. 
The  injury,  although  affected  by  fraud  be- 
fore marriage  instead  of  by  seduction  after 
marriage,  was  the  same,  and  why  should  not 
the  remedy  be  the  same?  While  the  method 
of  inflicting  tiie  injury  is  not  the  same,  as 
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it  is  tortious  in  character,  has  substantially 
the  same  effect  and  causes  damages  of  the 
same  nature  and  to  the  same  extent,  why 
should  damages  be  recovered  in  the  one  case 
if  not  in  the  other?  Where  false  representa- 
tions are  wilfully  made  as  to  a  material  fact 
for  the  purpose  of  inducing  another  to  act 
upon  them  and  be  does  so  act  to  his  injurv. 
he  may  recover  such  damages  as  proximately 
result  from  the  deception.  The  representa- 
tions in  this  case,  as  the  jury  has  found, 
were  made  to  promote  the  marriage,  and  they 
were  false,  as  the  defendant  well  knew. 
They  were  clearly  material.  The  plaintiff 
acted  upon  them  and  was  thereby  injured, 
for  he  made  a  contract  entitling  him  to  cer- 
tain rights,  which  he  has  not  received  aud 
which  uie  defendant  knew  he  could  never  re- 
ceive. Here  are  all  the  elements  of  a  good 
cause  of  action  founded  upon  fraud  resulting 
in  damage.  The  contract  induced  by  the 
fraud  was  of  a  peculiar  nature,  but  it  was 
in  law  simply  a  contract,  conferring  certain 
rights  and  imposing  certain  obligations. 
While  It  is  not  agreeable  to  treat  a  subject 
of  sacred  importance  upon  this  narrow  basis, 
it  is  necessarv  to  do  so,  for  our  law  consid- 
ers marriage  in  no  other  light  than  as  a  civil 
contract.  If  the  defendant  had  induced  the 
plaintiff  to  enter  into  any  other  contract  by 
making  false  statements  of  facts,  which,  if 
true  would  have  made  the  contract  more 
valuable,  he  would  have  been  liable  for  all 
the  damages  that  naturally  resulted.  If  he 
had  induced  the  very  marriage  coiitract  un- 
der consideration  by  representing  to  the  plain- 
tiff that  he  owed  his  proposed  wife  a  certain 
sum  of  monev,  according  to  the  common  law, 
which  entities  the  husband  to  the  personal 
property  of  his  wife,  he  could  have  been 
compelled  to  make  his  representations  good 
by  the  payment  of  that  sum.  MonteJioH  v. 
Montefiori,  supra;  Redman  v.  Redman,  1 
Vem.  848;  NemlUy,  Wilkinstm,  1  Bro.  Ch. 
548;  Scott  v.  Seott,  1  Cox,  Ch.  Cas.  878. 
These  cases,  as  well  as  the  more  important 
case  of  Hper  v.  Board,  supra,  rest  upon  the 
principle  that  fraudulent  representations  as 
to  the  pecuniary  coniytion  of  one  party  to  a 
proposed  marriage,  made  by  a  third  person 
to  the  other  party  thereto,  is  order  to  pro- 
mote the  marriage,  are  actionable  and  au- 
thorize the  recovery  of  such  damages  as  may 
be  proved.  In  this  case  we  have  a  represen- 
tation that  did  not  relate  to  property  di- 
rectly, although  it  involved  rights  in  the 
nature  of  property,  but  did  relate  to  char- 
acter, and  so  vitally  that  its  falsity  was  de- 
structive of  all  happiness  belonging  to  the 
plaintiff  by  virtue  of  his  marriage.  The 
injury  was  not  merely  sentimental,  for,  as 
has  been  shown.  It  extended  to  a  right  which 
the  law  recognizes  as  of  pecuniary  value, 
and  for  the  wrongful  destruction  of  which  it 
awards  damages. 

We  think  that  the  facts  found  warrant  the 
recoverv,  and,  after  examining  all  the  ex- 
ceptions, are  of  the  opinion  that  the  judgment 
should  he  affirmed,  with  costs. 

All  concur,  exoept  BarUett*  J.,  not  TOC- 
ing. 
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Logan  A.  MARSHALL  I 

V. 

FRANKLIN    FIRE    INSURANCE   COM- 
PANY  OF  PHILADELPHIA,  Appi. 

a7BPa.«B8.) 

1.  An  lasaranee  eompaay  whieb  !•- 
■lies  a  policy  of  '"permaneBt  insur- 
ance** by  which  it  agrees  to  be  and  remain 
'forever**  liable  to  the  assured  his  betnand  ae- 
fligns,  and  which  provides  that  any  assignment  of 
the  policy  sball  be  brought  to  the  company^s 
office  to  be  entered  and  '•allowed,"  cannot  re- 
fuse to  enter  and  allow  an  assiirnnient  solely  be- 
cause it  hsa  decided  not  to  consent  to  the  trans- 
fer of  old  policies. 

8.  The  holder  of  a  lire  insurance  policy 
InsurlnflT  '^forerer"  the  lusured  and  his  assigns 
may,  where  the  insurer  wroufffully  terminates 
the  policy,  secure  a  new  policy  In  another  com- 
pany and  recover  from  the  old  company  the  costs 
thereof. 

8.  The  aaslf^ee  of  a  policy  of  perma- 
neat  iasnrance  providlnjr  that  the  insurance 
company  shall  be  ''forever"  liable  to  the  assured 
and  his  assliais,  may  maintain  in  his  own  name 
an  action  for  damaaes  resulting  from  the  com- 
pany's refusal  to  enter  and  allow  tbe  assignment 
of  the  policy  as  provided  for  therein. 

(Jnly  lA,  U08.) 

APPEAL  bj  defendant  from  a  judraent  of 
the  Coart  of  Common  Pleas  for  York 
Connty  in  favor  of  plaintiff  In  an  action 
brooght  to  recover  the  amount  alleged  to  be 
due  on  a  policy  of  fire  insurance.    Afirmed. 

The  facts  are  stated  in  the  opinion. 

M€9ir9.  Jere  8.  Black*  Arthur  Biddle, 
and  Geori^e  W«  Biddle*  for  appellant: 

Policies  in  respect  of  fire  are  personal  con- 
tracts with  the  insured  in  which  there  is 
idways  a  deleetus  pertona. 

Lineh,  v.  DaVuU,  4  Bro.  P.  C.  481;  SadUnf 
Co,  T.  Badcock,  2  Aik.  664;  ./SJtna  F.  Ins,  Co. 
T.  TyUr,  16  Wend.  886,  80  Am.  Dec.  90. 

A  policy  of  fire  insurance  is  not  assignable 
and  does  not  run  with  the  land;  and  on  a  total 
alienation  of  the  property  the  policv  is  at  an 
end  unless  the  insurer  consents  to  its  assign- 
ment. 

Park,  Ins.  6th  ed.  696;  Porter,  Ins.  *801; 
May.  Ins.  6,  842;  1  Wood,  Ins.  696,  698;  2 
Wood,  Ins.  768;  Biddle.  Ids.  §§  202.628. 

Defendant  was  entitled  to  decline  to  trans- 
fer in  this  case.  The  word  "allow,"  in  tbe 
sense  in  which  it  is  used  here  is  defined  as  "to 
grant  permission  to,  to  permit,  to  assent  to,  to 
yield,"  etc. 

A  perpetual  policy  of  flre  insurance,  like 
the  present,  does  not  differ  in  its  legal  effect 
from  a  time  or  annual  policy  with  regard  to 
sssign ability;  and  the  former  is  not  assienable 
on  an  slienation  of  the  property  insured  with- 
out the  consent  of  the  insurer  any  more  than 
the  latter;  nor  does  the  former  run  with  the 
land. 


BoynUm  v.  Farmfnf  Mut.  F.  In$.  Co,  48  Vt. 
266,  5  Am.  Rep.  276. 

Policies  of  fire  insurance  are  not  assignable 
in  equity  any  more  than  in  law  witboui  the  as- 
sent of  the  insurer,  so  as  to  permit  the  alienee 
of  the  property  to  recover  in  an  action  at  law 
as  in  the  present  one,  where  such  assignment 
has  never  been  completed  by  its  entry  and 
allowance  by  the  insurer. 

State  Mut.  F.  Ins.  Co,  v.  Roberts,  81  Pa. 
441;  Lync/i  v.  DoUeU,  4  Bro.  P.  C.  431;  Bid- 
die,  Ins.  §§  262, 268;  May,  Ins.  ed.  1891,  §877. 

Messrs.  Georm  E.  Neff  and  Henry  C. 
Nilesy  for  appeflee: 

An  assignment  of  a  perpetual  policy  carries 
with  it  every  right  essential  to  its  use  and 
enjoyment. 

jRafsnpder^s  Appeal,  88  Pa.  486;  Stats  Mut, 
F,  Ins.  Co  V.  RoberU,  81  Pa  488:  Buckley  v. 
Garrett,  60  Pa.  888,  100  Am.  Dec.  564. 

An  insurance  company  cannot  arbitrarily 
and  without  cause  refuse  to  allow  and  approve 
an  assignment 

Boynton  v.  Farmer^  Mut,  F.  Ins,  Co,  48 
Vl.  256;  6  Am.  Rep.  276;  May,  Ins.  ed.  1873, 
469,  g  887. 

Williams,  J.,  delivered  the  opinion  of  the 
court: 

We  think,  with  the  learned  Judge  of  the 
court  below,  that  this  case  presenu  some  ques- 
tions that  are  new,  and  must  be  determined 
without  much  aid  from  our  own  decided  cases. 
The  plsin  tiff's  right  to  recover  is  based  upon 
a  contract  which  describes  itself  as  a  policy 
*'of  permanent  insurance."  In  tbe  caption  at 
the  head  of  the  policy  it  is  also  called  * 'perpet- 
ual." It  was  issued  bv  the  defendant  to  John 
Hartman  in  May.  1889;  and  it  undertakes,  in 
consideration  of  a  deposit  of  $120,  and  certain 
charges  for  the  policy,  and  the  survey  of  the 
insured  premises,  "to  be  and  remain  forever 
liable  to  the  said  assured,  his  heirs,  executors, 
administrators,  and  assitrns,"  for  anjr  loss  that 
may  be  sustained  by  fire  to  the  buildings  in- 
sured, not  exceeding  |4,000.  This  contract, 
unconditional  and  perpetual  in  its  terms,  is 
followed  by  a  statement  of  the  conditions  upon 
which  it  is  made,  and  of  the  manner  in  which 
the  holder  of  the  policy  may  at  any  time  sur- 
render it  and  reclaim  his  deposit,  less  5  per 
cent,  and  so  terminate  the  contract.  Tbe  only 
prov'sion  for  the  termination  of  the  policy  by 
the  action  of  the  defendant  company  must  be 
gathered  from  tbe  third  of  these  conditions, 
which  is  in  these  words.  ''In  case  any  assured 
shall  assign  or  transfer  his  or  her  policy,  such 
assignment  or  transfer  shall  be  brought  to  the 
otfice  of  the  company,  to  be  entered  and  al- 
lowed, within  thirty  days  next  after  such  as- 
signment or  transfer,  and  in  default  thereof 
the  benefit  of  the  insurance,  and  all  claims 
upon  tbe  company  shall  be  lost.  For  every 
transfer  of  a  policy,  there  sball  be  paid  56 
cents."  This  stipulation  recognizes  tbe  per- 
manent character  of  the  insurance,  and  tbe 


NOTB.— The  questions  decided  in  the  above  case 
ue  helleved  to  he  new.  This  Is  the  first  decision 
ve  have  found  respectlDir  perpetual  lesurance. 
Wbilelt  is  ffeneraUy  said  that  Insurance  policies 
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are  not  asslirnable  without  consent  of  the  assureik 
It  will  be  seen  tbat  in  tbe  above  case  the  insur- 
ance is  made  to  the  assured  "his  heirs,  executors, 
administrators,  and  asslffns,** 
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Hability  of  tbe  compaDy  to  the  holder  of  the 
policy,  beiDg  also  the  owner  of  the  property 
insured.    Ail  that  la  required  of  aach  holder 
la  that  he  present  the  policy  within  thirty  days 
after  he  acquires  it,  at  the  oflSce  of  the  com- 
pany, to  have  the  transfer  entered  and  allowed, 
and  pay  the  fee  of  50  cents  for  such  entry  and 
allowance.    This   had   been   done   with  the 
policy  now  in  question  on  three  different  oc- 
casions; but  when  the  plaintiff  presented  his 
assignment  and  transfer  within  the  time  re- 
quired, and  tendered  the  fee  for  the  entry  of 
the  transfer  upon  the  books  of  tbe  company, 
ba  was  met  with  a  flat  refusal.    This  action 
was  brouffht  to  recover  damans  for  such  re 
fusal.    The  question  tbus  raised  is  whetlier  the 
company  may  refuse   to  enter  and   allow  a 
^ansfer  of  a  perpetual  policy,  or  is  bound, 
upon  the  tender  of  the  fee,  to  allow  the  transr 
fer,  and  enter  the  name  of  the  transferee  upon 
its  books  as  the  holder.    This  depends  upon 
the  construction  of  the  word  * 'allow."    This 
word  is  ordinarily  equivalent  to  the  word  "per- 
mit," or  to  the  words  "consent  to."    Its  use  in 
any  given  case   assumes  the  existence   of   a 
power  to  refuse  to  allow,  permit,  or  consent 
to,  and  the  right  to  elect  whether  to  grant  or 
withhold  the  allowance  or  permission  asked 
for.    But  the  nature  of  tbe  contract,  and  its 
express  recognition  of  the  right  of  the  insured 
to  sell  his  policy  with  the  property  to  which  it 
relates,  requires  us  to  hold  that  this  right  to 
elect  must  be  exercised,  not  arbitrarily  and  at 
will,  but  for  cause,  and  in  harmony  with  the 
purpose  and  spirit  of  the  contract.    If  the  pur- 
chaser and  transferee  is  a  person  whose  finan- 
cial condition,  habits  of  life,  or  moral  character 
are  such  as  to  increase  the   hazard    against 
which  the  company  has  undertaken  to  indem- 
nify the  original  policy  holder,  so  that  if  the 
rislk  was  now  offered  for  the  first  time  it  would 
be  refused,  it  would  not  be  reasonable  to  deny 
to  the  company  the   right  to  refuse   the  in- 
creased risk  to  which  the  transfer  has  exposed 
the  insured  property.    But,  on  the  other  band, 
if  the  situation,  habits,  and  moral  character  of 
the  transferee   are  unobjectionable,    and    do 
not   increase    the    hazard   of  loss,  it  would 
not  be  reasonable  to  permit  one  party  to  a 
contract  to  terminate  .it  without  cause,  and 
against  tbe  protest  of  the  other  party.    In  this 
case  the  defendant  company  gave  a  reason  for 
its  refusal  to  enter  and  allow  the  transfer,  and 
the  validity  of  that  action  must  depend  on  the 
validity  of  the  reason  on  which  it  was  based. 
When  the  plaintiff  presented  himself  at  the 
office  of  the  company  with  the  transfer  of  the 
policy,  and  the  fee  for  its  entry  and  allowance, 
in  his  hand,  he  was  told  that,  as  a  matter  or 
business  policy  affecting  its  own  interests,  the 
company  had  decided  not  to  consent  to  the 
transfer  of  old   policies,    like   that   he   had 
brought,  bat  to  terminate  them,  as  fast  as  a 
transfer  became  necessary,  by  refusing  to  en- 
ter and  allow  such  transfer.     Was  this  a  valid 
reason?    It  was  an  attempt  by  one  party  to  a 
contract  to  terminate  its  liability  at  its  own 
election,  and  for  its  own  advantage,  a^aiust 
the  protest  of  the  other  party  to  it.    It  was 
the  exercise  of  a  power  reserved  for  its  protec- 
tion against  risks  it  had  not  undertaken  to  in- 
sure against,  in  a  purely  arbitrary  manner  to 
relieve  itself  from  risks  it  had  undertaken  toin- 
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sure  against  in  violation  of  its  contract^  and  to 
the  injury  of  the  holder  of  the  policy.  It  was 
therefore  not  a  valid  reason  for  the  action 
taken,  and  the  action  of  tbe  company  in  re- 
fusing to  enter  and  allow  the  transfer  cannot 
be  sustained.  It  was  a  violation  of  the  con- 
tract for  "permanent  insurance,"  of  which  the 
plaintiff  had  a  right  to  complain,  and  it  af- 
forded him  a  cause  of  action  against  the  com- 
panv. 

The  next  question  preaented  relates  to  the 
measure  of  damages.  We  see  no  reason  for 
distinguishing  this  from  any  case  in  which  the 
plaintiff  sues  on  a  broken  contract  He  may 
elect  whether  he  will  acquiesce  io  the  action  of 
the  defendant,  treat  the  contract  as  at  an  end, 
and  recover  back  the  consideration  paid,  or 
whether  he  will  refuse  to  recognize  tbe  action 
of  the  defendant  as  terminating  the  contract, 

?;o  into  the  market,  and  purchase  what  the  de- 
endant  has  refused  to  provide  in  the  manner 
contemplated  by  the  contract,  and  call  upon 
the  defendant  to  indemnify  him  against  what 
it  mav  cost  when  so  obtained.  The  plaioiiflT 
has  chosen  to  stand  upon  the  latter  of  these 
positions,  if  the  court  shall  be  of  opinion  that 
he  has  the  legal  right  to  do  so,  and  has  sub- 
mitted the  facts  upon  which  that  question  may 
be  determined  in  the  case  stated  agreed  upon 
in  the  court  below.  We  hold  that  he  has  a 
right  to  stand  upon  the  poaition  he  has  chosen , 
and  to  say  to  the  defendant:  "You  terminated 
niy  policy  in  your  own  company  in  violation 
oi^its  terms.  You  compelled  me  to  buy  insur- 
ance elsewhere.  You  mu^  now  indemnify  me 
against  the  loss  I  have  suffered  in  conseauence 
of  your  own  wrongful  repudiations  of  your 
contract."  This  point  is  ruled  by  Amertean 
L,  Ins.  Co.  V.  MeAden,  109  Pa.  899.  The  in- 
jury sued  for  was  sustained  by  the  plain liflf. 
The  loss  was  his.  As  the  purchaser  of  the 
property,  and  the  polic]^  of  perpetual  insurance 
upon  it,  he  had  the  right,  under  the  express 
terms  of  the  contract,  to  present  the  policy  for 
entry  and  allowance  by  the  company.  Its  re- 
fusal was  not  supported  by  any  valid  reason. 
The  damtuB^es  resulting  from  such  refusal  may 
be  sued  for  by  the  plain  tiff ,^  who  was  com- 
pelled to  suffer  them,  without  using  tbe  name 
of  the  party  originally  insured  as  legal  plain- 
tiff. It  is  not  necessary  to  go  into  equity,  for 
the  cause  of  action  is  one  enforceable  at  law. 
It  grows  out  of  a  violation  of  a  contract,  and  ia 
properly  redressed  by  the  recovery  of  damages 
by  way  of  compensation.  The  contract  does 
not  run  with  the  land  in  the  common-law 
sense  of  that  phrase,  but  it  is  in  express  terms 
a  contract  to  indemnify  the  owner  of  the  prop 
erty  insured,  he  being  also  the  holder  of  the 
policy.  It  is  a  contract  for  the  permanent  or 
perpetual  insurance  of  the  property,  subject  to 
the  implied  condition  that  the  hazard  shall  noi 
be  materially  increased;  and,  both  by  the  na- 
ture of  the  contract  and  by  its  express  word^. 
it  is  made  with  the  owner,  whether  be  becomes 
such  by  operation  of  law,  or  by  the  act  of  him 
who  was  the  owner  at  [the  time  the  contrnct 
was  made.  In  this  respect  it  is  clearly  distin- 
guishable from  the  ordinary  policy  of  insur- 
ance. 

Tbe  assignments  of  error  aie  ovennled,  and 
the  judgment  is  afflrmetL 
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ICary  A.  MOHLSR 

V. 

of  AnthoDy  SHANK,  Deoeued  ei.ml,, 

AppU. 

SHANK  H  al.,  Apptt., 

9. 

Mary  A.  MOHLEH  et  oL 
(98  Iowa, — ^J 


1.   ^iirlfldletlon  of  a  dlToroe  suit  cannot 
be  obcalned  om  a  complaint  by  the  guardian  of 
inaane  man,  altbouirh  tha  wife  is  properlj 
and  appears  to  contest  tbe  Jurisdiction. 

8.  JL  iiroasMi  Is  estopped  to  elalm  a 
elimre  la  aa  estate  as  widow*  althouirb  a 
divorce  obtained  from  ber  in  a  salt  brougbt  by 
tbe  ffuardian  for  tbe  Insane  bueband  was  abso- 
lutely void,  wbere  sbe  bas  accepted  alimony  un- 
der tlie  decree  and  contracted  asubsequent  mar- 


(January  U,  IML) 

APPEALS  by  the  repreaentativet  of  Anthony 
Shank,  deceased,  from  decrees  of  the  Dis- 
trict Court  for  Montgomery  Ck>unty  in  favor 
of  the  dower  riirht  of  one  claiming  to  be  the 
widow  of  said  Shank  and  refusing  to  qpiet  the 
title  of  the  heirs  against  such  claim.    Bevened, 

Statement  br  Rothroek*  J.: 

The  first  of  the  aboye-en  titled  actions  is  a  pro- 
ceeding in  probate,  by  which  Mary  A.  Mohler 
demands  that  her  dower  or  distributive  share  be 
set  oif  to  her,  as  the  widow  of  Anthonv  Shank, 
deceased.  The  other  case  is  a  suit  in  equity 
bv  the  heirs  of  AntbooT  Shank,  and  against 
Mary  A.  Mohler  and  others,  to  quiet  the  title 
of  said  heirs  against  any  claims  of  Mary  A. 
Mohler  in  the  estate  of  said  Shank.  Both  of 
said  actions  were  tried  by  the  court.  The  ap- 
plication for  the  admeasurement  of  dower  was 
sustained,  and  the  petition  to  quiet  title  was 


NovB.—JHoores  when    huaband  cr  wtU  beeomm 

ifiMine. 

L  IfuanUifaiaiiroundfordivoret, 
II.  twtBomiUiy  OM  of  eeting  adultery, 

a.  A$  a  ground  for  divorce, 

b.  Aaa  dtfense  to  a  daim  for  alimony. 
m.  Tneanity  <w  aSeeling  abandonment  and  faXLure 

to  auvport. 
TV.  Tn/^TMyaeafeeUnaerueUy, 
▼.  UitdttenBe. 
VI.  jketUmeonbehaifofineane  persons; 

I.  JnmMUy  aa  a  ground  for  divorce, 

iDsenfty  occorrinir  after  marrisire  is  no  ground 
fordlBBolatloa  wben  the  rtatute  does  not  make  ft 
one  of  tbe  grounds  of  divorce.  Lloyd  v.  Uoyd,  W 
IlL  87;  Baker  v.  Baker,  80  Ind  1411;  Tiifany  v.  Tif- 
fany. 84  Iowa,  IS;  Werts  y.  Werta,  48  Iowa,  684; 
Powell  V.  Powell,  18  Kan.  871, 88  Aul  Bep.  774;  Pile 
V.  File.  94  Ky.  808. 

Aod  statutes  making  insanity  a  ground  for  dl- 
▼oroe  are  not  of  frequent  occurrence,  and  do  not 
seem  to  liave  been  favored,  being  found  to  bave 
existed  tn  four  states  oaXy, 

Tlkoa.  In  Arkansas  It  is  prorided  that  a  df  yorce 
may  be  granted  wbere  either  party  shall  subse- 
qnent  to  marriage  bave  become  permanently  and 
iocuimbly  insane. 

And  in  Washington  tt  is  provided  by  sutute  that 
t  ooart  may  in  its  discretion  grant  a  divorce  in 
case  of  iDourable,  chronic  mania  or  dementia  of 
Hciser  party  having  existed  for  ten  years. 

So,  tn  Wisconsin  an  act  previously  existed  au- 
thorizing divorce  on  the  ground  of  Incurable  in- 
noity,  but  this  was  repealed,  except  as  to  pending 
acuoiia,  by  Wis.  act  March  28, 18892,  chap.  S80. 

And  Ky.  Bev.  Stat.  chap.  47,  art.  8,  provides  for 
divorce  for  lunacy  and  unsound  mind  of  a  con- 
flimed  and  incurable  character,  and  not  less  than 
three  years  continuance,  to  be  established  by  the 
testimony  of  persons  skilled  in  mental  maladies 
■ad  etber  proof,  providing  for  the  protection  of 
the  iiroperty  interests  of  the  person  of  unsound 
mind  and  for  provision  for  tbe  wife  if  she  is  of  un- 
fooiMl  mind  out  of  tbe  husband^  means,  and  for 
the  appointment  of  a  guardian  ad  Utem  for  the 
lonatle,  with  the  proviso  that  divorce  shall  only  be 
rraoted  where  tbe  lunacy  or  unsoundness  of  mind 
was  sbe  result  of  intemperance  or  hereditary  taint 
of  insanity  which  wsa  concealed  from  the  other 

i«fty  at  the  time  of  the  marriage,  and  that  the 
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questions  of  fact  shall  be  tried  by  Jury.  Kewoomb 
V.  Ne  wcomb,  18  Bush,  644, 88  Am.  Bep.  288. 

The  constitutionality  of  suoh  statutes  has  been 
upheld. 

Thus,  the  act  of  the  territorial  leglalatore  of 
Washington  of  December  88,  188S.  making  Incur- 
able, chronic  mania  or  dementia  one  of  the  grounds 
on  which  divorce  might  be  granted,  where  the  af- 
fliction had  existed  for  ten  years  or  more,  is  not 
contrary  to  public  policy  and  therefore  unconstitu- 
tional   Hickman  v.  Hickman,  1  Wash.  887. 

But  they  would  seem  to  have  been  aubjeoted  to  a 
strict  construction. 

Thus,  Ky.  Rev.  Stat.  dhap.  87,  art  8.  providing 
for  divorce  for  lunacy,  and  unsound  mind  of  a 
confirmed  and  incurable  character,  is  only  an 
amendment  of  the  original  statute  on  tbe  subject 
giving  additional  causes  for  a  divorce,  and  does 
not  change  the  practice  in  such  cases  or  dispense 
with  the  necessity  for  bringing  in  tbe  defendant 
by  service  of  citation.  Newcomb  y.  Newcomn, 
stti^ro. 

And  a  wife  who  waa  never  ascertained  to  be  a 
lunatic  by  any  Judicial  finding,  and  was  confined 
in  an  asylum  in  another  state  by  her  husband,  and 
was  there  in  obedience  to  his  commands  and  sub- 
ject alone  to  bis  control  at  the  time  of  the  institu- 
tion of  tbe  action  for  divorce  by  him,  and  when 
the  Judgment  was  rendered,  is  not,  as  to  him,  an 
absent  or  nonresident  defendant  in  contemplation 
of  the  statute  authorising  constructive serrioe,  and 
such  service  in  such  case  is  void.   IMd. 

Bo,  a  Judcmeot  for  divorce  on  tbe  ground  of  the 
incumble  insanity  of  the  wife  under  the  Wisconsin 
statute  is  not  final  under  Wis.  Laws  1881,  chap.  887. 
•  8,  providing  that  the  court  may  at  any  time  after 
rendering  Judirment  therein  revise  and  alter  such 
Judgment  so  far  as  tbe  custody,  support,  and  main- 
tenance of  the  insane  person  are  concerned,  and 
may  provide  for  such  maintenance  by  the  plaintiff 
out  of  property  or  earnings  acquired  by  him  sub- 
sequent as  well  as  previous  to  the  decree  of  divorce, 
so  far  as  it  affects  such  custody  and  support,  and 
the  action  remains  pending  so  far  as  the  custody 
and  support  of  the  lunatic  are  concerned  within  the 
saving  clause  of  tbe  repealing  act  of  March  88, 
1882.  chap.  880,  declaring  that  it  shall  not  affect 
pending  actions,  leaving  the  court  which  rendered 
the  judgment  full  power  to  alter  and  revise  the 
same  in  respect  to  such  custody,  support,  and  main- 
tenance.   Hicks  V.  Hicks,  79  Wis.  466. 

And  a  guardian  ad  litem  tor  tbe  Insane  wife,  ap- 
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dismiflfled.    The  hefra  and  the  administrator 
of  Anthony  Shank,  deceased,  appealed. 

Mtstn,  C.  E.  Rich&rds  and  Smith  Me- 
PhersoB  for  appellanta. 
Mestn.  J.  M.  Junkin  and  Harl  A  Me- 

Oabe  for  appellees. 

Rothrock*  J.,  dellTered  the  opinion  of  the 
court: 

The  two  causes  involve  the  same  questions, 
and  they  will  he  disposed  of  in  one  opinion. 
The  facts  are  not  the  subject  of  dispute,  and 
are,  in  substance,  as  follows:  Anthony  Shank 
and  Mary  A.  Temple  (now  Mohler)  were  mar- 
ried on  the  Ist  day  of  January,  1865,  at  the 
city  of  Red  Oak,  in  Montgomery  county. 
They  lived  together  as  husband  and  wife,  m 
said  county,  noUl  the  year  1873,  when  said 
Anthony  Shank,  upon  inquest  duly  held,  was  ad- 
judged to  be  insane,  and  was  placed  in  theiosane 
hospital  at  Mt  Pleasant,  in  this  state,  where  he 
was  under  treatment  as  a  patient  ustil  theyear 
1881,  when  he  was  removed  to  Meroey  Hos- 


pital, at  Davenport,  where  he  renmtned  ufttil 
his  death,  which  occurred  in  181^2.  He  was 
insane  from  the  time  he  was  so  adjudged  until 
his  death.  Soon  after  his  removal  to  Mt. 
Pleasant,  his  wife  was  appointed  his  guardian 
by  the  circuit  court  of  Montgomery  county. 
Afterwards,  and  in  1881,  she  was,  by  order  of 
the  proper  court,  removed  from  said  guardian- 
ship, and  another  guardian  was  appointed.  Her 
removal  was  ordered  on  the  nround  that  she 
mismanaged  the  property  oi  her  ward.  A 
ludgment  for  some  $200  waa  rendered  against 
her  and  the  sureties  on  her  bond,  as  money 
due  from  her  in  the  matter  of  said  guanlian- 
ship.  In  the  month  of  January,  1884,  T.  H. 
Alexander,  then  guardian  of  said  Anthony 
Shaok,  commenced  a  suit  for  divorce  in  the 
circuit  court  of  Montgomery  county  against 
the  said  Mary  A.  Shans,  in  behalf  of  his  said 
ward,  based  upon  the  ground  of  adultery.  An 
original  notice  was  duly  served  upon  the  de- 
fendant in  that  suit,  and  she  appeared  to  the 
action,  and  filed  a  demurrer,  one  irrouod  of 
which  was  that  the  court  had  no  jurisdiction 


pointed  hj  the  olroult  ooort  in  aaoh  action,  con- 
tinues to  be  snob  guardian  until  removed  by  the 
appolntiniir  court,  bto  functions  not  being  sus- 
pended by  the  subsequent  appointment  of  a 
(Tuardlan  by  the  county  oourt,  and  he  remains  the 
proper  person  to  prosecute  a  petition  for  a  modifl- 
oatlon  ot  the  judgment  as  to  her  support.   UML 

8o,  statutes  preeoribing  other  grounds  for  di- 
vorce, of  a  general  or  kindred  nature,  have  been 
uniformly  oonstrued  so  as  to  exdude  insanity  after 
marriage* 

Thu9,  a  divorce  will  not  be  granted  upon  the 
ground  that  the  wife  had  become  insane,  under  IlL 
Bev.  8iat.  184ft,  chap.  28, 1 8,  providing  that  in  addi- 
tion to  the  cause  therein  before  provided  for,  courts 
of  obanoery  shall  have  power  to  hear  and  determine 
all  causes  for  a  divorce  not  provided  for  by  any 
law  of  the  state.    Lloyd  v.  Lloyd,  86 IJL  87. 

And  divon  e  will  not  be  granted  on  the  ground 
that,  the  wife  is  hopelessly  aod  incurably  insane  un- 
der the  Indiana  divorce  act  (2  Oavin  A  H.  8fil,  •  7), 
authorising  the  granting  of  a  divorce  for  any  other 
oause  than  those  previously  enumerated,  for  which 
the  court  shall  deem  it  proper  that  a  divorce  shall 
he  granted.   Curry  v.  Curry,  1  Wils.  Super.  Ct.  (Xnd.) 

Or  under  a  discretionary  power  to  be  exercised 
upon  application  of  the  Injured  party  on  that 
grouDd,  where  the  insanity  resulted  from  no  mis- 
oondnot  on  her  part,  as  there  would  be  in  no  legal 
sense  an  injured  party.   IMcL 

Nor  will  mental  disease  upon  the  part  of  a  wife, 
such  as  to  prevent  her  from  discharging  her  con- 
jugal duties,  warrant  a  divorce  upon  the  ground  of 
impotency  where  her  mind  was  diseased  without 
her  fault  aod  she  lived  happily  with  her  husband 
for  several  years  after  marriage,  and  discharged  all 
the  obligations  and  duties  pertaining  to  the  mar- 
irlage  relation.    Pile  v.  Pile,  94  Ky.  808. 

Bo,  to  mafatain  an  action  to  annul  a  marriage  on 
the  ground  that  the  defendant  was  a  lunatic,  un- 
der the  New  York  Code,  it  must  appear  that  cause 
existed  at  the  time  of  the  marriage.  For  man  v. 
Forman,  08  N.  Y.  S.  R.  688. 

And  a  divorce  upon  the  ground  of  Insanity  of 
one  of  the  parties  at  the  time  of  marriage  is  not 
warranted  by  proof  of  occasional  spells  of  insanity 
before  marriage  and  ultimate  nnd  permanent  in- 
sanity several  years  afterwards  to  rether  with  evi- 
dence of  hereditary  taint  in  the  fumily.  Smith  v. 
Smith,  47  Mfss.  211. 

And  occasional  paroxysms  of  hereditary  insanity 
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upon  the  part  of  a  wife  before  marriage  and  there- 
after, unknown  to  che  husband  until  after  nuir- 
riage,  is  not  a  ground  for  a  divorce  or  a  decree  of 
nullity  on  account  of  fraud,  mistake,  or  inade- 
quacy. Hamaker  v.  Hamaker,  18  Hi.  137,  65  Am. 
Dec  706.  , 

Q.  InKuMu  09  affteting  aduUery* 

a.  AMaffrrmndforMoorec 

The  general  and  almost  universal  rule  la  that 
adultery  oommltted  while  insane  and  not  during  a 
lucid  interval  is  not  a  ground  for  a  divorce.  Wray 
V.  Wray,  19  Ala.  622;  Nichols  v.  Nichols,  81  Vt.  88L. 
78  Am.  Deo.  868:  Yarrow  v.  Yarrow  p8BS]  P.  92. 

And  an  action  for  divorce  will  be  dismissed  go 
proof  to  the  satisfaction  of  the  court  of  the  Insan- 
ity of  the  defendants  Broadstreet  v.  Broadstreet, 
7  Mass.  474. 

And  where  the  evidence  open  the  part  of  a  peti- 
tioner for  a  disaoiution  of  marriage  by  reason  of 
cruelty  and  adultery  discloses  facts  from  which  the 
respondent's  insanity  may  be  inferred,  the  court 
will  require  to  be  satisfied  that  such  facts  admit  of 
a  different  explanation  before  it  will  make  a  de- 
cree in  favor  of  the  petitioner,  though  such  ques- 
tion was  not  raised  on  the  pleadings.  Hall  v.  Hall« 
8 Swab.  AT. 849. 

In  Matchln  v.  Matohin,  6  Pa.  332, 47  Am.  Deo.  4m, 
however,  it  was  held  that  a  wife's  insanity,  though 
so  absolute  as  to  have  effaced  from  her  mind  the 
first  lines  of  conjugal  duty,  would  not  be  a  defense 
to  a  libel  for  divorce  for  adultery. 

This  ruling  was  twsed  on  the  paramount  purpose 
of  marriage,  the  protection  of  legitimate  children* 
the  institution  of  families,  and  the  creation  of  nat- 
ural relations  among  mankind  from  which  proceed 
all  civilization,  virtue,  and  happiness  to  be  founil 
in  the  world. 

But  in  Nichols  v.  Nichols,  supra,  the  court  criti- 
cised Matchin  v.  Matchin,  Mipro,  saying  that  the 
reason  for  the  decision  in  that  case  is  one  which 
will  have  no  appiicarlon  to  similar  acts  commuted 
by  the  husband,  and  as  applied  to  a  wife  seems  ut- 
terly revolcmg  to  all  Just  sense  of  propriety  and 
decency. 

And  in  Hansell  v.  Hansell,  8  Pa.  Dist.  R.  7S4, 
which  was  an  action  for  divorce  for  cruelty,  the 
court  in  distinguishmg  Matchin  v.  Matchin,  suprck, 
avoided  the  expression  of  an  opinion  '^whether  that 
decision  would  be  sustained  by  the  spirit  and  ten- 
dency of  later  Jui  isprudenoe.^* 

Evidence  of  depravity  of  character  and  abas- 
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of  the  rabject-matter  of  the  suit,  for  the  reason 
that  the  alleged  adultery  occurred  after  the 
plaintiff  hecanie  insane,  and  that  a  guardian 
conld  not  procure  a  divorce  for  an  insane  per- 
100.  The  demurrer  was  duly  submitted  to  the 
circuit  court,  and  was  overruled.  The  def end- 
tot  excepted  to  the  ruling,  and  elected  to  stand 
00  her  demurrer.  A  default  was  entered 
IgaiDSt  her,  for  want  of  an  answer,  and  evi- 
deoce  was  introduced,  and  a  decree  of  divorce 
was  entered  of  record.  Before  the  decree  was 
entered,  the  parties  to  that  suit  made  and 
ligoed  tbe  following  agreement: 

Anthony  Shank,  by  Quardian. 

Mary  A.  Shank. 

Action  for  Divorce. 

The  parties  hereto  agree  a«  follows:  (1)  That 
)f  said  court,  or  the  supreme  court  on  appeal, 
«bBll  bold  or  decree  tuat  plaintiff,  Anthony 
Sbaok,  is  entitled  to  a  decree  of  divorce  from 
the  bonds  of  matrimony  between  ihe  said  Au- 


dooed  bahits,  however,  is  not  suflloleat  to  establish 
itnan  ity  as  a  defense  In  a  divorce  oasa.  HiU  v.  HU1« 
aN.J.Rq.a4. 

Aod  a  divorce  wlU  he  granted  where  tbe  evldenoe 
Mitoractonijsbowe  that  tbe  defendant  was  sane  at 
(hetuneabe  c«>inniittpd  the  adultery,  notwltbstand- 
log  tbe  fact  that  she  bad  been  adjudioeted  a  lunatio 
•one  two  or  three  jreaza  before,  which  adjodicarton 
remained  unreversed.    Cook  v.  Oook,  Si  Barb.  180L 

floi.  taiaanlty  la  no  defense  to  an  action  for  a  dl- 
Toroe  upon  tlie  ground  of  adultery  wbere  at  tbe 
time  of  tbe  commission  of  the  act  the  party  waa 
cipableof  appreolatlnir  tbe  nature  of  the  act  and 
Id  probable  oonaequences.  Yarrow  t.  Yarrow 
[lOZlF.aB. 

And  a  wife  who  leaves  her  home  under  a  delusion 
that  ber  husband  was  administering  or  attemptinar 
to  admiolster  poison  to  ber,  aod  wbo  commits  adulp 
terr  wltb  tbe  Idea  that  It  mlgbt  probably  be  the 
Deaoa  of  bUnirtng  about  a  divoroe.  Is  responsible 
therefor,  the  fact  furnishing  a  good  ground  for 
(Hvoroe.    JMd. 

lo  Yarrow  ▼.  Yarrow,  supra.  It  was  sucrgested« 
bat  not  decided,  tbat  insaotty  which  will  entitle  an 
accmed  to  an  acquittal  on  an  Indictment  for  a 
crime  would  constitute  a  valid  defense  to  a  suit  for 
a  divorce  on  the  ground  of  adultery. 

Hm  question  of  Insanity  at  the  time  of  the  oom- 
miaion  of  an  act  of  adultery  should  be  put  in  issue, 
bat  a  divorce  will  not  be  denied  wbere  tbia  is  not 
done  and  evidence  ia  received  aatisfaotorily  sbow- 
iDff  nolty  at  thai  time.   CXx>k  v.  Cook,  mtpra. 

Bote  record  adjudicating  the  defendant  in  a  di- 
vorce case  a  lunatic  some  two  or  three  yci.  oefore 
the  act  for  which  the  divoroe  waa  demanded,  es- 
taUhhes  tbe  fact,  and  cannot  be  contradioted,  and 
iochtDaanity  is  presumed  to  have  continued  until 
tbp  Mme  of  such  act.  but  the  presumption  of  con- 
tiDoancemay  be  rebutted  by  showing  thatsbe  was 
lue  at  the  ttme  of  the  adultery,  the  burden  of 
proving  aanity  at  the  time  of  its  commission  being 
thereby  cast  upon  the  party  alleging  it.    Ibid. 

So,  it  la  thought  tbat  njrmpbomaoia,  consisting  of 
1  morbid,  uncontrollable,  aexual  deelre.  would  not 
he  deemed  inch  Insanity  as  would  excuse  adultery 
•u  a  ground  for  divorce. 

Tboa.  in  Hill  v.  Hill,  gupra^  insanity  as  an  excuse 
for  adultery  as  a  ground  for  divoroe  was  held  not  to 
have  hecni  established  tbouirh  tbe  evidence  showed 
that  tbe  mind  of  the  accused  was  weair,  and  that  ber 
<Mipo6ittoa  to  llcentiousneBB  was  pronounced  aod 
aocortona,  and  that  abe  was  unrestrained  and 
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thony  Shank  and  Mary  A.  Sbaok,  then  tbe 
plaintiff  shall  immediately  pay  to  the  defenl- 
ant  $400,  and  shall  also  pay  off  and  discharge 
the  bills  of  Mohler,  Brown,  &  Co..  for  $331. 
and  H.  Roberta  A  Son,  for  $70,  against  said 
Mary  A.  Shank,,  and  shall  fully  release  and 
discbarge  defendant  and  her  bondsmen  by  rea> 
Bonofall  acts  of  tbe  defendant;  aod  during  the 
pendency  of  this  action  in  this  court,  or  the 
supreme  court,  the  said  Judgment  in  circuit 
court  against  defendant  and  her  bondsmen 
shall  bear  no  interest,  and  a  final  decree  in  this 
case  in  favor  of  plaintiff  shall  cancel  said  judg- 
ment, of  itself.  (2)  Said  payments  so  made 
shall  be  in  full  of  any  and  all  claims,  ef  any 
and  every  kind,  /or  alimony,  both  temporary 
and  permanent,  and  said  decree  of  divorce, 
and  tbe  decree  for  said  payments  aforesaid, 
shall  be  a  bar  absolute  against  defendant,  bar- 
ring and  estopping  defendant  from  ever 
claimiog  any  dower  or  other  interest  in  the 
property  or  estate  of  Anthony  Shank,  either 
while  he  is  living,  or  after  bis  decease,  and 
shall  also  fully  settle  all  allowanoaa  made  by 


ahameless  in  ber  abandonment  to  the  gratiflcatioa 
of  her  sensuality,  and  that  she  did  not  seem  to  know, 
what  morality  meant,  aod  was  lost  to  shame,  and' 
her  vicious  tastes  aod  inclinations  were  too  power- 
ful to  be  controlled  by  the  demanda  of  duty  or  the 
restralntiof  society. 

8o,  by  some  of  the  earlier  flngliah  dacisions,  in- 
sanity after  an  act  of  adultery  was  held  to  be  a  de- 
fense to  an  action  for  divorce  on  that  ground  on 
tbe  theory  that  tbe  alleged  guilty  party  was  thereby 
incapacitated  to  make  a  defense. 

Tbia  was  so  held  in  Bawden  v.  Bawden,  XSwab.  h 
T.  417,  81  L.  J.  Mat.  N.  8.  M,  8  Jur.  N.  8. 157,  f  Xa.  Y. 
N.  8. 27, 10  Week.  Bep.  2B2, 

And  in  King  v.  King,  set  forth  in  L.  B.  S  Frob. 
Ik  Di  V.  lA,  a  doubt  was  expressed  by  tbe  court  as  te 
whether  a  decree  a  menaa  et  thoro  could  l>e  made 
against  a  lunatic  respondent,  taking  time  to  con- 
sider, and  no  Judgment  Is  known  to  have  been 
given,  nor  is  there  any  trace  of  any  such  deoree 
having  been  made. 

tto  In  Nordaunt  v.  Mordaunt,  L.  B.  SProb.  k  Div. 
128, 18  Week.  Bep.  84ft,  an  order  was  made  to  stay  a 
suit  against  an  insane  wife  for  prior  adultery  ao 
long  as  a  reasonable  hope  remained  that  she  might 
recover. 

But  two  years  after  (SO  Week.  Bep.  fiS8)  on  the 
ground  tbat  there  was  no  hope  of  ber  recovery 
the  husband  got  the  petition  diamlased  wttheut 
prejudice  to  an  appeal,  aod  appealed. 

And  in  llordaunt  v.  Monorieffe,  48  L.  J.  Mat.  N.  8. 
48,  ao  L.  T.  N.  8. 648,  »  Week.  Kep.  U,  L.  B.  8  U. 
L.  (8c.)  874,  it  was  bold  tbat  tbe  lunacy  of  a  wife 
after  tbe  commiasion  of  adultery  Is  no  ground  for 
staying  proceedings  brought  by  ber  husband 
against  ber  for  divorce,  under  88  Viet.  chap.  8S,  I  at 
absolutely  entitling  tbe  husband  to  a  deoree  dls- 
aolving  the  marriage  upon  adultery,  unless  certain 
acts  mentioned  tberein  are  proved  against  him, 
Beversing  Mordaunt  v.  Mordaunt,  tuprcu 

In  Mordaunt  v.  Moncrieffe,  a«pra,  tbe  court  rec- 
ognized and  admitted  the  welgbt  of  the  opinion  ef 
Sir  0.  Cresswell  in  Bawden  v.  Bawden,  mpra^  but 
refused  to  follow  tbat  decision. 

And  Pamell  v.  Parnell,  8  Hagg.  Ck>nsist.  Bep.  188, 
infra,  VI.,  was  distinguished  upon  tbe  irround  tbat 
it  was  a  suit  for  Judicial  separation  before  the  act 
was  passed,  and  could  have  no  application  to  a  pro> 
ceedlng  for  diaaolutlon  of  marriage,  which  Is  alto- 
gether tbe  creation  of  tbe  statute. 

Tbe  doctrine  of  the  later  Bnirlisb  decisions  seei 
to  bave  been  adopted  m  America. 
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thto  eonrt  heretofore  to  Mary  A.  Shank  or  her 
•ttomeys,  and  the  same  shall  be  canceled.  (8) 
1  his  case  shall  he  prosecuted  with  the  utmost 
diiisence  to  a  coQclusion,  and,  if  said  decree 
of  oiTorce  shall  be  denied,  then  this  airreement 
sfaal  I  be  Toid.  TV  itoess  our  hands,  January  80, 
1884. 
[Signed.]  Anthony  Shank, 

by  T.  H.  Alexander,  Guardian. 
Mary  A.  Shank. 

The  decree  of  dirorce  recognised  this  airree- 
ment, and  it  contained  the  following  provisions 
in  reference  to  the  property  rights  of  the  par- 
ties: **It  is  further  decreed  that  the  defendant 
is  hereby  forever  barred  and  estopped  and  cut 
off  from  having  or  claiming  any  right  to  dower 
or  other  estate,  or  to  any  part  of  the  property, 
either  real  or  personal,  of  the  said  Anthony 
Shank,  that  he  now  has  or  may  hereafter  ac- 
quire, or  to  his  said  estate  or  property,  or  any 
part  thereof,  that  he  may  own  at  the  time 
of  his  death;  that  plaintiff  has  all  the  rights  of 
an  unmarried  man.    It   Is   further   ordered 


that,  as  alimony,  both  temporair  and  perma- 
nent. In  full  therefor,  that  plaintiff  pay  in  caah 
to  defendant  $400;  that  plaintiff  pay  a  bill  con- 
tracted by  defendant  with  Mohler,  Brown,  A 
Co  ,  of  $m,  and  a  like  bill,  of  $70,  to  H.  Rob- 
erts &  Son,  and  that  a  judgment  of  $211  ren- 
dered by  this  court  at  late  January,  lb84,  term, 
in  a  case  wherein  T.  H.  Alexander,  guardian 
of  Anthony  Shank,  was  plaintiff,  and  MaryA. 
Shank.  E.  Temple,  William  Painter,  and  Wtl- 
liam  Archer  were  defendants,  be,  and  the  same 
Is  hereby,  satisfied  in  fuU,  and  canceled,  and 
alt  other  claims  of  defendant  for  support  are 
hereby  barred;  and  that  execution  issue  there- 
for." The  amounts  provided  for  in  the  agree- 
ment and  decree  were  promptly  paid  to  the 
defendant,  and  the  judgment  satined  in  full. 
so  that  the  defendant  was  allowed  and  received 
something  more  than  $1,000.  There  is  no 
claim  made  that  there  was  not  sufficient  cause 
for  a  divorce.  On  the  contrarv,  it  is  conceded 
that  Mrs.  Shank  (now  Mrs.  Mohler)  was  de- 
livered of  a  bastard  child  on  the  7th  day  of 
August,  1881,  more  than  two  yefin  before  the 


Tfaun,  adultery  oommitted  hj  a  party  to  a  mar- 
riage while  of  sound  mind  is  a  irround  for  divorce 
though  he  Rubeequently  becomes  insane  and  oon- 
tlDues  to  be  so  until  the  time  of  the  commencement 
of  the  action  and  the  granting  of  the  decree.  Bath- 
bun  y.  Barhbun,  40  How.  Pr.  888. 

An6  subsequent  Insanity  of  a  permanent  and  in- 
curable character  on  the  part  of  the  wife  will  oot 
deprive  the  husband  of  his  right  to  have  the  mar- 
riage relation  dissolved  for  an  act  of  adultery 
committed  by  the  wife  when  sane  and  responsible 
for  her  acta.   Btratf  ord  v.  Stratford,  98  N.  C.  807. 

In  Rathbunv.  Batbbun,  supra,  Broadstreet  y. 
Broadstreet,  7  Mass.  474,  was  diatlnguished  upon  the 
ground  that  in  that  case  the  defendant  was  Insane 
at  the  time  of  the  alleged  adultery,  and  so  contin- 
ued. 

Aod  Mordaunt  ▼•  Mordaunt,  L.  B.  S  Prob.  k  Div. 
108,  was  critlolsed  and  distinguished,  the  oourt 
saying  that  the  opinion  was  hosed  mainly  upon  the 
ana  logy  of  the  ease  to  a  criminal  proceeding,  and 
that  the  law  of  divorce  in  Bogland  is  very  diiferent 
from  the  law  on  tbat  subject  in  this  state,  and  that 
it  is  not  a  uthorlty  here,  nor  applicable  to  the  system 

of  law  touching  divorce  existing  in  this  state. 

• 

y^  JjBa  defenae  to  a  dcOmfor  olfmony. 

Adultery  oommitted  by  a  wife  while  insane  is  no 
bar  to  her  claim  against  her  husband  for  alimony 
upon  the  ground  that  he  had  abandoned  her. 
Mims  V.  MIms,  88  Ala.  96;  Wray  v.  Wray,  Id.  187. 

And  the  insanity  of  the  wife,  proved  to  have  ex- 
isted at  the  time  of  the  commission  of  an  act  of 
adultery  by  her,  will  t>e  presumed  in  an  action  by 
her  for  alimony  to  continue  until  the  contrary  is 
proved.   Wray  v.  Wrify,  suprck 

And  where  a  wife  suing  by  her  next  friend  flies 
her  bill  for  alimony  against  her  husband,  ailegiag 
insanity  on  berpart  and  cruelty  and  abandonment 
on  thepartof  her  husband  and  the  husband  an- 
swers denying  all  of  the  allegations  of  the  bill  but 
f  ailing  to  object  to  its  form,  he  cannot  procures 
reversal  of  the  decree  rendered  therein  on  the 
ground  that  the  wife  if  insane  should  have  sued 
by  committee  and  not  by  next  friend.  Mims  v. 
Mims,  itupra. 

flL  ItuanUy  a»  affecting  aibandonment  and  failure 

to  support. 

Failure  to  provide  for  and  support  a  wife  by  her 
husband  is  not  a  ground  for  divorce,  though  made 

84  L.  R.  A. 


so  by  statute,  where  such  failure  arises  from  in- 
sanity.   Baker  v.  Baker,  82  Ind.  140. 

But  a  husband  who  wilfully  deserts  bis  wife  while 
sane,  and  remains  away  for  the  statutory  period 
required  to  warrant  a  divorce  in  her  favor,  cannot 
excuse  himself  on  the  ground  tbat  before  the  ex- 
piration of  the  statutory  period  he  became  insane. 
Douglass  V.  Douglass,  81  Iowa.  4SBL 

So,  the  failure  of  a  husband  to  provide  a  auHI. 
dent  maintenance  and  support  for  bis  wife,  suit- 
able to  her  condition  and  circumstanres,  while  slie 
is  separated  from  him  without  her  fault  and  con-> 
fined  ia  a  lunatic  asylum,  entitles  her  to  a  decree 
for  alimony.    Wray  v.  Wray,  88  Ala.  187. 

And  the  fact  tbat  the  wife  was  oonfloed  to  an 
asylum  for  lunatics  by  her  husband*s  oonaent  and 
direction  does  not  establish  an  abandonment  of  the 
husband  which  wiU  entitle  him  to  a  dlvoroe.  Pile 
V.  Pile,  94  Ky.  806. 

The  sbortcomings  of  the  wife,  who  had  been  in- 
sane but  had  at  least  partially  recovered,  and  er- 
ratic acts  on  her  part,  are  to  be  viewed  ebarltabiy 
by  the  court  In  determining  whether  her  subse- 
quent abandonment  of  her  husband  is  a  sufficient 
ground  for  divorce.  I^nklin  v.  Franklin,  58  Kan. 
148. 

And  a  divorce  will  not  be  granted  a  busband 
asrainst  his  wife  for  her  abandonment  on  acoount  of 
a  quarrel  growing  out  of  his  punishing  one  of  the 
children,  wbere  she  had  been  insane  but  had  been 
at  least  partially  cured,  and  be  was  not  at  all  times 
as  considerate  as  he  might  have  been  in  view  of  bis 
wife*s  infirmity  and  weakness.   Ibid, 

lY .  ItuanUy  as  affecting  cnisMy; 

Gruel  and  inhuman  treatment  do  not  warrant 
a  divorce  when  such  treatment  is  the  result  of  in- 
sanity. TlflTany  v.  Tiffanf ,  84  Iowa,  122;  Powell  ▼. 
Powell,  18  Khu.  871,  S6  Am.  Bep.  774. 

Wbere  an  Insane  man  is  dangerous  to  bis  wife*s 
personal  safety  the  remedy  lies  in  the  reetraint  of 
the  husband  and  not  in  a  release  of  the  wife.  Hall 
V.  Hall,  8  Swab,  ft  T.  849. 

And  a  divorce  granted  against  a  wife  for  acts  of 
cruelty  which  were  the  result  of  a  diseased  mind 
on  her  part  culminating  in  her  insanity,  in  which 
condition  she  remained  at  the  time  of  the  service  of 
tbe  summons  upon  her,  will  be  set  aside  on  motion 
of  her  guardian.    Cohn  v.  Cohn,  86  Gal.  106. 

And  cruelty  and  Inhuman  treatment  by  a  wife  of 
her  husband  endangering  bis  life  is  not  a  ground  for 
a  divorce  wbere  the  inhuman  treatment  relied 
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for  diTorce  was  commenced;  and  on  the 
Sdd  day  mf  July,  1884,  a  marriage  Ucenw  waa 
duly  iaaiied  lo  Mary  A.  Shank  and  J.  JU  Moh- 
ier,  sod  tbey  were  married  on  the  same  da^. 
Mrs.  Bhank-Mobler  testified  as  a  witness,  m 
part,  as  follows:  "There  were  no  children 
horn  to  Anthony  Shank  and  me.  There  was  a 
child  bom  August  7, 1881.  That  child  was 
■ot  Anthony  Shank's  child.  This  child  that 
I  haye  just  spoken  of  was  the  child  of  my 
present  husband,  J.  L.  Mohler." 

3.  The  appellee  founds  her  claim  to  a  dis- 
tributfye  abare  of  the  estate  upon  the  ground 
that  wftien  Anthony  Shank  died  she  was  his 
lawful  widow.  In  other  words,  the  conten- 
tion in  ber  behalf  is  that  the  deciee  of  divorce 
is  absolutely  yoid,  because  the  circuit  court 
had  no  jurisdiction  to  entertain  the  divorce 
proceeding  and  enter  a  decree;  the  husband  in 
whose  behalf  the  Jurisdiction  of  the  court  was 
inw>ked  being  at  the  time  insane,  and  his  guar- 
dian baying  no  lawful  power  or  authority  to 
oommenre  or  maintain  uie  action  for  divorce. 
It  is  conceded  that  the  suit  was  commenced  in 


the  proper  county,  that  service  of  the  original 
notice  was  duly  had,  and  that  the  defendant 
therein  appeared.  No  question  is  made  as  to 
the  form  of  the  decree,  and  as  to  the  reason- 
ableness of  the  amount  of  alimony  allowed  the 
defendant;  and,  although  the  defendant  en- 
tered into  marital  relations  with  Mohler  long 
before  the  death  of  Shank,  she  insists  that 
she  is  the  widow  of  Shank.  She  does  not  at- 
tack the  decree  directly,  and  demand  that  it  he 
set  aside  and  vacated;  but  she  insists  that  it  is 
void,  and  should  be  disrfgarded  bv  the  court, 
because  no  right  can  be  predicated  thereon  by 
the  lawful  heirs  of  Shank.  The  heirs  of  Shank 
maintain  that  the  decree  is  not  void,  that  there 
was  no  defect  as  to  the  party  plaintiff,  and  that 
the  guardian  had  the  legHl  right  to  maintain 
the  action  for  divorce.  The  statutes  of  thb 
state  on  the  subject  of  divorce  and  guardian- 
ship are  referred  to  in  ar^ment  as  sustaining 
this  view.  It  is  unnecessary  to  cite  the  sec- 
tions of  the  Code  relied  upon  by  counsel  They 
contain  no  such  authority,  neither  expressly 
nor  by  implication.    On  the  contrary,  we  think 


upon  oooarred  while  the  defendant  was  insane  and 
nentailj  tncapuble  of  knowing  what  she  did. 
Wertx  V.  Wens,  43  Towa,  834.     * 

In  Worts  V.  Wert  a,  Mtpro.  Douglass  v.  Doufflass, 
n  Iowa«  4231,  MtprtL,  III,,  wasdistlnirulflhed  upon  the 
ground  that  there  the  cause  for  divorce  was  deser- 
tiOD  which  oommenced  during  the  time  the  de- 
fendant waa  sane. 

The  Intent  and  motive  of  a  party  are  a  necessary 
Ingredient  of  the  oflFense  of  cruelty  and  barbarous 
treatment  and  indignities  to  the  person  endanger- 
ing life  or  health  as  a  ground  for  divorce,  and  such 
latent  cannot  be  held  to  exist  where  legal  insanity 
to  establtahMl.   Hansen  v.  Hansell,  8  Fa.  Diet.  B. 

m. 

And  proof  of  insanity  at  the  time  of  the  oommls- 
lioo  of  the  acta  Is  admissible  as  a  defense  to  an  ac- 
tion for  divoroe  by  a  wife  against  her  husband  for 
cruelty  and  barbarous  treatment  and  indignities 
to  the  person.   Ibid. 

In  HaneeU  v.  HanselL  sifpfo,  Ifatchin  v.  Matohln, 
€  Pa.  332,  aupro,  CL,  a,  was  distinguished  upon  the 
rruond  that  in  that  ease  the  divorce  was  sought  for 
idultery  of  the  wife  and  the  relief  granted  was 
baaed  solely  upon  the  nature  of  the  offense  and  the 
pnbllo  neoewity  of  preserving  the  purity  of  iasue. 

8o,  the  fact  that  the  wife  Is  Insane  and  Intends  to 
io  bodily  violence  to  her  husband  furnishes  no  an- 
swer to  a  claim  on  her  part  for  a  reatitution  of 
conjugal  rights,  aa  the  husband  la  not  enutled  to 
torn  her  out  of  doora  because  insane,  but  is  rather 
bound  to  place  her  in  proper  custody  and  under 
proper  eaze.  Hay  ward  v.  Hayward,  1  Swab,  ft  T.  81. 

And  a  responsive  allegation  on  the  part  of  a  wife 
la  a  pvooeeding  for  restitution  of  ooojugal  rights, 
admfttttaiff  that  she  had  been  insane  but  asserting 
her  recovery,  and  denying  the  facts  upon  which 
the  husband  relied  to  show  eontinuance  of  insan- 
Hy,  noay  be  admitted  to  proof  where  the  husband 
lUeges  the  wife*S  insanity  and  a  morbid  hatn^ 
toward  him  whleh  rendered  oohabitation  unsafe. 
IMd. 

And  a  divoroe  wfl]  not  be  granted  against  a  wife 
M  tke  ground  of  omel  treatment  because  of  the 
•barge  against  her  husband  that  be  was  attempting 
to  poison  ber  where  there  was  no  evidence  that  the 
abarge  was  prompted  by  any  desire  to  injure  btro, 
lod  from  the  evidence  tbe  theory  tbat  the  fears  of 
poifonlng  expressed  by  her  were  tbe  result  of  a 
temporary  aberration  of  tbe  mind  produced  by 
sickness  was  aa  reasonable  sa  any  other.  Bapp  v. 
Siipp.71Tez.a48. 

So,  acta  of  vlolenoe  oommitted  by  a  husband  to- 
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ward  his  wife,  provoked  by  and  coDslsdng  mainly 
of  resistance  on  his  port  of  attempts  by  ber  to  take 
morphine  from  him  while  he  was  in  a  state  of  total 
or  partial  delirium  produced  by  ita  use,  does  not 
constitute  extreme  or  repeated  cruelty  wlttaia  1 
HL  Rev.  Btat.  chap.  40,  •  1.  making  it  a  ground  for 
divorce,  especially  where  the  divoroe  was  originally 
sought  on  the  ground  of  habitual  drunkenness  and 
speoiflo  charges  of  cruelty  were  added  only  when 
It  became  apparent  that  the  divorce  would  not  be 
granted  on  the  ground  of  drunkennesa.  Youngs 
V.  Youngs,  laom.  280,  SL.  B.  A.  548. 

And  m  Avery  v.  Avery,  88  Kan.  U  K  Am.  Bep. 
688.  a  divoroe  granted  for  extreme  cruelty  of  the 
husband  was  upheld  up<m  the  ground  that  there 
was  no  excuse  for  his  oonduct  unleas  he  waa  non 
compos  men/Is,  and  that  the  trial  court  from  the 
findings  must  have  considered  htm  of  sound  mind. 

But  to  estabUsh  insanity  aaa  defense  in  an  action 
for  divoroe  for  oruel  and  barbarous  treatment  and 
radignlties  to  the  person  endangering  life  or  health, 
the  defendant  must  have  been  In  such  a  mental 
condition  as  to  deprive  him  of  the  use  of  his  reason 
to  the  extent  tbat  he  did  not  know  right  from 
wrong  and  waa  incapable  of  willing  the  one  or  the 
other.    Hansen  V.  Han8ell,8Fa.I>ist.R.78C 

And  violent  acts  upon  tbe  part  of  a  husband  to- 
ward his  wife  while  laboring  under  a  state  of  oere- 
braJ  excitement  arising  from  tbe  fatigues  and  anx- 
let  lea  of  business  while  he  waa  not  an  irresponsible 
agent,  attended  with  a  liability  of  a  reoqcurrenoe 
of  ungovernable  passion  and  cerebral  excitement, 
which  would  render  cohabitation  unsafe  for  his 
wife,  is  a  sround  for  a  deoree  of  Judicial  aepara- 
tlon.    Martin  v.  Martin,  8  Week.  Bep.  807. 

The  exiffteooe  of  a  mere  Insane  delusion  wonM 
not  appear  to  be  suiBcient  aa  an  excuse  for  cruelty 
as  a  ground  of  divoroe. 

Thus,  a  wife  is  entitled  to  alimony  and  a  aeparate 
aupportout  of  the  estate  of  her  husband  where 
he  maltreats  her  because  of  an  insane  delusion  sa 
to  her,  rendering  living  with  him  insupportable 
and  unsafe,  where  he  la  oapable  of  managing  Us 
estate  and  discharging  all  of  hia  dutlea  towards 
everyone  else.   Smith  v.  Smith,  83  N.  J.  Bq.  468. 

And  the  accusation  by  a  husband  that  hia  wift 
had  been  guilty  of  the  crime  of  incest,  togethoi 
with  slight  acts  of  violence  though  nut  very  hurt- 
ful, is  sufficient  to  constitute  cruelty  and  inhuman 
treatment  which  will  Justify  a  divoroe,  and  the 
fact  that  the  accusation  waa  prompted  by  an  in- 
sane delufffon  on  bis  part  is  no  defense.    IIML 

So,  in  Soolaod  v.  Sooland,  4  Wash.  118,  a  divoroe 
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that  they  plainly  imply  that  such  a  proceediiig 
18  Dot  authorized.  Section  223d  of  the  Code 
requires  that  the  petition  for  divorce  ''mast  be 
verified  bv  the  oath  of  the  plaintiff."  It  is 
true  that  this  requirement  is  not  jurisdictional. 
See  McCravey  T.  MeCraney,  5  Iowa,  282,68 
Am.  Dec.  702:  Elii8  y.  White,  61  Iowa.  644. 
But  the  fact  that  the  statute  requires  the  oath 
of  the  plaintiff,  and  provides  for  no  substituted 
verification,  as  in  other  cases,  tends  strongly 
to  show  that  the  legislative  intent  was  that  an 
action  for  divorce  should  be  prosecuted  by  the 
injured  party,  in  his  or  her  personal  capacity. 
Other  features  of  the  statute  are  called  to  our 
attention,  which,  it  is  urged,  indicate  the  legis- 
lative intent  that  the  guaraian  of  an  insane  per- 
son may  maintain  an  action  for  divorce.  We 
do  not  regard  it  as  necessary  to  discuss  that 


line  of  argument.    We  think  that  th«  want  i*t 
such  authority  is  so  apparent  as  to  leave  no  ren 
sonable  ground   for  debate.    It  was  held  in 
DougloM  V.  Dovglass,  31  Iowa,  421,  that,  where 
a  husband  wilfully  df'serted  bis  wife  while  he 
was  sane,  she  was  entitled  to  a  divorce,  not  with 
standing  he  became  insane  during  the  statutorv 
period  of  two  years.    And  in  Wertz  v:  Werfz 
43  Iowa,  587,  it  was  held  that  insanity  occur 
ring  after  marriage  does  not  constitute  ground 
for  divorce.    These  cases  do  not  control  the 
question  now  under  consideration.    It  is  true 
that  in  the  Zkmglass  Case  a  divorce  was  allowed 
against  a  party  who  was  insane  when  the   de 
cree  was  entered.    But  the  cause  for  divorce 
had  its  inception  while  the  party  was  sane.     It 
may  further  be  said  that  the  question  whether 
the  action  may  be  maintained  where  the  deieud  - 


was  sustained  on  a  charyre  ainilnst  a  husband  of 
oruelty  In  malioionslj  and  publicly  charginer  bis 
wife  with  adultery  and  other  offenses,  notwith- 
standlnir  that  the  oourt  had  the  ImpresBlon  from 
his  actions  and  testlmonj  that  he  was  perhaps  nn- 
hidanoed  In  his  mind  on  the  two  subjects  of  religion 
an^  the  unfaithfulness  of  his  wife. 

The  question  whether  the  Insanity  of  a  husband 
will  excuse  acts  of  cruelty  for  which  a  divorce  is 
asked  depends  upon  whether  be  is  capable  of  un- 
derstandinir  the  nature  and  consequences  of  the 
acts  charged,  at  the  time  when  they  were  com- 
mitted, and  whether  be  committed  them  in  a  fit  of 
mental  aberration  not  directly  or  immediately 
caused  by  drink.   Hanbury  v.  Hanbury  £1899^  P. 

▼.  The  tefenae. 

The  rule  was  adopted  by  some  of  the  early  Bng- 
lish  cases  that  an  action  for  divorce  could  not  be 
allowed  to  proceed  against  an  insane  person.  Bee 
Bawden  ▼.  Bawden,  Mordaunt  v.  Mordaunt,  and 
King  V.  King,  au^rm  IL,  a.  But  these  cases  were 
either  reversed  or  overruled,  and  the  practice 
would  now  eeem  to  be  universal  to  permit  the  ac- 
tion to  proceed  under  inroper  restrictions,  leaving 
the  defense  to  the  guardian  committee  or  the  next 
friend  of  the  lunatic  respondent. 

Thus,  an  action  for  a  divorce  or  separation  Is  a 
civil  action,  and  not  a  criminal  suit  or  proceeding 
wblch  cannot  be  instituted  or  carried  on  while  the 
accused  Is  a  lunatic  Mordaunt  v.  Moncrelfle,  48  L. 
J.  Mau  N.  S.  40, 80  L.  T.  N.  &  840, 22  Week.  Sep.  12, 
L.  R.  2  H.  L.  (8c.)  874. 

And  the  fact  that  Insanity  may  preclude  an  ef- 
fectual defense  in  an  action  for  divorce  must  be 
regarded  as  a  misfortune  resulting  from  the  re- 
spondent's condition,  and  not  as  affecting  the  pe- 
titioner's right  to  sue.  Baker  v.  Baker,  L.  R.  6 
Prob.  Div.  142,  49  L.  J.  Prob.  N.  &  48, 42  L.  T.  N.  & 
888. 28  Week.  Rep.  680. 

See  also  Rathbun  v.  Ratbbun,  and  Stratford  v. 
Stratford,  supra,  IL.  a. 

Defense  by  guardian  is  provided  for  by  statute  In 
ICassachusetts  and  Rhode  Island. 

Thus,  if  at  any  time  during  the  pendency  of  a 
suit  for  divorce  the  respondent  is  insane,  wbether 
such  insanity  began  before  or  since  the  filing  of  the 
Ubel,  the  defense  may  be  conducted  by  a  guardian 
appointed  by  the  probate  court  under  the  Massa- 
chusetts statute,  or  if  there  is  no  such  guardian  by 
one  appointed  by  the  oourt  In  wblcb  the  libel  is 
pending,  and  if  upon  the  hearing  a  sufflofent  cause 
ia  shown  a  divorce  may  be  decreed.  Garnett  v. 
Gamett,  114  Mass.  870, 19  Am.  Rep.  808. 

And  the  appointment  of  a  guardian  oA  Wem  to 
appear  and  answer  for  the  respondent  in  a  divorce 
case,  under  Ifass.  Rev.  Stat.  chap.  76,  I  18,  provid- 
ing, that  it  the  respondent  is  insane  at  any  time 

34  Ix  R.  A . 


during  the  pendency  of  the  suit  the  court  shall  ap- 
point some  snltable  person  as  a  guardian,  is  in  <h9 
nature  of  an  Interlocutory  decree  or  judgment,  and 
is  prima  fade  evidence  of  tbe  fact  of  Insanity  in 
any  subsequent  stage  of  the  case.  Little  v.  Little, 
18  Gray,  264. 

And  the  complainant  in  a  divorce  case  Is  ren- 
dered incompetent  as  a  witness  under  the  exi-ei*- 
tion  to  Mass.  Stat.1867,  chap.  306, 1 1,  providing  that 
when  one  of  the  original  parties  to  a  cause  of  ac- 
tion is  shown  to  be  insane  the  other  shall  not  be 
admitted  to  testify  in  his  own  favor  where  a  guHr- 
dian  has  been  appointed  for  the  other  party  and 
there  is  no  proof  to  rebut  the  prima  facie  ease  of 
insanity  thereby  established.    Ibid, 

So,  the  counsel  for  the  defendant  in  an  action  for 
divorce  may  be  admitted  to  plead  In  her  name  upi  ui 
his  suggestion  that  she  was  insane.  Broadstz^et  v. 
Broadstreet,  7  Mass.  474. 

As  to  the  Rhode  Island  statute,  see  Thayer  v. 
Thayer,  9  R.  L  877,  infra,  VL 

An  action  for  divorce  should  not  be  tried,  how- 
ever,  against  one  whose  reason  has  been  dethroned, 
and  who  ia  thus  rendered  incapable  of  making  an- 
swer to  a  charge  or  aiding  counsel  In  the  conduct 
of  her  defense,  until  at  least  a  reasonable  time  Is 
allowed  for  her  recovery  and  restoration.  Strat- 
ford  V.  Stiatford,  92  N.  C.  207. 

And  a  default  in  an  action  for  divorce  on  the 
ground  of  adultery  will  t>e  opened  and  further  pro- 
ceedings stayed  on  suggestion  that  since  the  com- 
mtfision  of  the  offense  the  defendant  had  become 
insane,  unless  the  appointment  of  a  guardian  for 
him  is  procured,  who  might  appear  for  him  in  tbe 
action.    Mansfield  v.  Mansfield,  18  Mass.  412. 

Parol  evidence  to  establish  that  the  wife  was 
never  ascertained  to  be  a  lunatic  by  judicial  find- 
ing, and  that  she  was  confined  In  an  asylum  by  her 
husband  m  a  state  other  than  that  of  his  residence, 
and  that  she  was  there  in  obedience  to  his  com- 
mand and  subject  to  his  control  at  the  time  of  th** 
institution  of  the  action  for  divorce  by  him  and 
when  tbe  Judgment  was  rendered,  is  admissible  in 
a  collateral  proceeding  for  tbe  purpose  of  avoid- 
ing the  effect  of  the  Judgment.  Newoomb  v.  New  ■ 
oomb,  18  Bush,  644, 26  Am.  Rep.  282. 

VX  Actions  on  behalf  of  insane  persons. 

Tbe  rule  adopted  by  the  American  cases  in  wbicti 
the  question  is  not  affected  by  statutes  fs  tbat  or 
the  principal  case,  that  the  marrlMge  relation  de- 
pends on  the  free  and  voluntary  consent  and  tbe 
active  and  affirmative  will  of  the  parties,  and  n 
guardian  of  an  insane  person  has  no  more  right  to 
maintain  an  action  to  dissolve  the  marriage  rela- 
tion of  his  ward  than  he  has  to  manage  and  control 
his  will  in  tbe  matter  of  entering  into  the  relatloo. 

Thus,  tbe  right  to  sue  for  a  divorce  is  strictly  a 
personal  one  of  the  party  aggrieved,  and  tbe  guar- 
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ant  is  iDsane  invoWes  materiany  differeDt  cod- 
siderations  than  in  a  case  where  the  person  in 
whose  behalf  the  action  is  sought  to  oe  main- 
tained  is  a  guardian  of  an  insane  person.  The 
marriage  contract,  hv  which  two  persons  as- 
sume the  relation  of  husband  and  wife  for  their 
joint  liTea,  is  a  personal  status  or  condition  en- 
tered into  by  the  parties  alone.  No  guardian 
or  parent  or  next  friend  can,  by  any  means 
known  to  the  law,  effectuate  a  marriage  be- , 
iween  his  ward  or  child  and  another.  The  re- 
lation depends  upon  the  free  and  voluntary 
consent,  and  the  active  and  aflQrmative  will,  of 
the  parties.  And  it  appears  to  us  that  a  guar- 
dian of  an  insane  person  has  no  more  right  to 
maintain  an  action  to  dissolve  Uie  marriage  re- 
lation of  his  ward  than  he  has  to  manage  and 


control  his  will  in  the  matter  of  entering  into 
the  relation.  The  wrongs  which  may  be  com- 
mitted by  a  husband  or  wife  are  not,  of  them- 
selves, sufficient  to  dissolve  the  bonds  of  matri- 
mony. The  injured  party,  if  insane,  may. 
upon  recovering  his  or  her  reason,  condone  the 
wrong,  or  conunue  the  marriage  relation  not- 
withstanding the  delinquencies  of  the  other 
party.  If  Anthony  Shank  had  recovered  his 
reason,  and  upon  returning  to  his  home  found 
that  his  wife  had  committed  adultery,  and  was 
the  mother  of  an  illegitimate  child,  it  would 
have  been  his  right  to  condone  i  he  wrong,  or 
put  her  away  by  an  action  for  divorce.  In  the 
absence  of  some  statutory  authority,  no  other 

Cerson  could  exercise  that  right  for  him.    As 
e  was  insane,  and  never  restored  to  sanity. 


dian  or  next  friend  of  the  insane  wife  without  In- 1 
eld  intervals  cannot  of  his  owd  will  institute  such  | 
•  suit  which  can  only  be  maintained  by  the  exercise 
of  ber  intelllffent  will.    Worthy  v.  Worthy,  85  Ga. 
45,  91  Am.  Dec  768. 

A  diroroe  will  not  be  granted  on  a  bill  Hied 
•cainst  the  busband  in  the  name  of  his  wife  by  an- 
other, where  she  was  insane  at  the  time  and  inoa- 
pable  of  fflvlnsr  any  consent  to  the  fiiingr  of  the  bill, 
whether  It  was  advised  and  done  by  friends,  rela- 
tiTes,  or  othecB.  Bradford  v.  Abend,  80  111.  78,  81 
Am.  Hep.  67. 

And  an  action  for  divorce  and  alimony  or  for 
fdimony  alone  cannot  be  brought  and  maintained 
by  the  iruardian  of  an  Insane  woman  against  her 
husband.  Bhrdiell  v.  Birdsell,  88  Kan.  483,  S8  Am. 
Ben.saBl. 

Whether  a'  party  who  is  entitled  to  a  divoroe 
■hall  <xnnmenoe  proceedings  to  procure  it  or  not 
is  a  personal  matter  resting  solely  with  the  injured 
party,  and  it  requires  an  intelligent  reoolieotion  on 
the  part  of  such  party  to  commence  tne  proceed- 
inga.  which  cannot  be  had  from  an  insane  person. 
Ibid. 

Ad  insane  wife  having  lucid  intervals,  who  dur- 
ing such  an  interval  directs  suit  for  a  divorce  to  be 
brought,  should  bring  it  io  her  own  name  without 
appearance  by  next  friend.  Worthy  v.  Worthy, 
mipra. 

And  evidence  that  a  woman  was  an  Inmate  of  an 
Insane  asylum  for  nearly  two  years,  when  she  was 
discharged  in  an  improved  condition  but  not  well, 
does  not  establish  that  she  was  so  insane  as  to  be 
iocompetent  to  maintain  an  action  for  divorce 
com  inenoed  nearly  four  years  after.  JSllis  v.  White, 
a  Iowa,  644. 

So,  the  rule  that  the  question  of  insanity  can 
only  be  raised  by  a  plea  in  alMtemeitt  in  the  origi- 
nal aaiit  does  not  apply  in  proceedings  brought 
by  •nothOT  in  the  name  of  the  wife  against  her 
busband  for  divorce  where  there  were  grounds 
upoo  which  fraud  would  be  presumed  and  her 
mental  condition  was  snch  that  she  could  not  know 
that  the  bfll  had  been  exhibited  in  her  name.  Brad- 
ford ▼.  Abend,  tuprom 

And  fraud  will  be  presumed  where  a  bill  was 
died  for  dlTorce  In  the  name  of  the  wife  by  a  per- 
son claimed  to  be  her  next  friend  when  she  was  in- 
lane  and  incapable  of  giving  consent  to  the  filing 
of  the  bill  and  confined  in  an  asylum  in  another 
state  and  on  thesame  day  the  defendant  entered  his 
appearance  and  his  answer  was  filed  and  the  cause 
tried  and  a  decree  of  divorce  pronouuced,  whether 
there  was  any  fraud  in  fact  or  not.    ItHd. 

Under  Mass.  Bev.  Stat.  chap.  7S,  1 12.  however,  a 
libel  for  divoroe  may  be  filed  and  prosecuted  in 
behalf  of  an  insane  person,  either  by  the  truardian 
of  the  party  or  by  a  next  friend  appointed  by  the 
court  for  tbat  purpose.  Gamett  v.  Qarnett,  lU 
Mass.  879. 69  Am.  Bep.  800. 
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And  the  court  may  properly  grant  a  divoroe  on 
a  petition  of  the  guardian  of  an  insane  person  in  a 
case  of  desertion,  where  there  Is  no  suggestion  that 
the  insanity  of  the  pUlotiflf  is  temporary  or  that 
she  Is  likely  at  any  time  to  k>e  io  such  a  condition  of 
mind  that  her  wishes  and  feelings  can  be  ascer- 
tained, and  there  are  no  children,  and  the  defend- 
ant does  not  appear.  Cowan  v.  Gowan,  180  Mass. 
877. 

The  court,  upon  a  representation  made  to  H  In  a 
divoroe  case  either  by  a  party  thereto  or  another, 
that  the  plaintiff  is  Insane,  may  take  notice  of  such 
representation,  and  make  the  neceeaary  prelimi- 
nary examination  aa  to  such  fact  in  such  manner 
as  it  may  deem  proper,  and  dedde  in  its  discretion 
whether  a  preliminary  inquiry  aa  to  sanity  is  re- 
quired, with  a  view  to  secure  a  proper  administra- 
tion of  Justice  and  the  rights  of  ail  the  parties,  and 
direct  what  mode  shall  be  adopted  to  asoertam  the 
facts  as  to  the  alleged  incapacity,  and  if  wich  in- 
capacity ia  established  to  the  satisfaction  of  the 
court  it  will  appoint  a  guardian  ad  HUm  to  conduct 
the  case.    Denny  v.  Denny,  8  Allen.  811. 

And  no  person  should  be  selected  as  guardian  ad 
Utem  for  an  insane  person  in  an  action  for  divorce 
who  may  tw  adverse  in  feeling  or  interest  to  the 
party,  but  one  should  be  selected  who  will  faithful- 
ly protect  such  party's  rights  and  interests.    Ibid. 

But  the  difficulty  of  ascertaining  the  real  facts  in 
a  divorce  case  when  either  party  is  incapable  of 
testifying  or  of  instructing  counsel  because  of  in- 
sanity requires  the  court  to  proceed  with  the  ut- 
most caution,  especially  when  the  object  of  the 
suit  is  to  obtain  a  complete  dissolution  of  the  mar- 
riaflre  without  the  intelligent  consent  of  the  oom^ 
plainant.    Garnett  v.  Garnet^  tupnu 

And  the  agreement  of  guardians  or  of  counsel  in 
a  divoroe  case  in  which  the  parties  are  insane  to 
submit  the  case  for  a  final  determination  upon  an 
imperfect  statement  of  the  facts  cannot  relleye  the 
court  of  the  responsibility  of  considering  what 
course  public  policy  and  the  best  Interests  of  the 
parties  require  to  be  pursued,    /hid. 

And  the  fact  that  while  both  parties  were  of 
sound  mind  a  divorce  nisi,  which  is  substantially 
equivalent  to  a  divorce  from  bed  and  board,  was 
obtained,  does  not  require  the  court  as  a  matter  of 
course  to  enter  an  absolute  decree  of  divorce  from 
the  bonds  of  matrimony  after  either  or  both  of  the 
parties  have  become  insane.    Ibid. 

And  the  fact  that  a  married  woman  consulted 
counsel  with  reference  to  a  divorce  previous  to  her 
commitment  to  an  insane  asylum  by  her  husband, 
and  afterwards  brought  an  action  therefor,  does 
not  entitle  her  to  a  discharge  on  habeas  corpus, 
where  it  appears  that  the  asylum  was  well  man- 
aged and  that  she  was  subject  to  no  unnecessary  or 
unusual  restraint  or  improper  treatment,  and  her 
remaining  there  would  tend  to  promote  her  re- 
covery.   Denny  v.  Tyler,  8  Allen,  225. 
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the  circuit  court  had  do  Jnrisdietton  to  enter- 
tain an  action  for  divorce,  commeDced  in  his 
behalf  by  bis  guardian.  Birdull  v.  BirdxeU, 
S8  Kan.  438,  62  Am.  Rep.  1589;  W<yrihy  v. 
Worthy,  96  Gb.  45,  91  Am.  Dec.  758;  Brad- 
fird  V.  Abend,  89  lU.  78,  81  Am.  Bep.  67;  2 
Bishop,  Mar.  &  Div.  g  806a. 

Counsel  for  appellants,  so  far  as  the  question 
of  jurisdiction  depends  on  authority,  rely 
mainly  on  the  case  of  Baker  ▼.  Baker,  L.  K.  6 
Prob.  Div.  12.  It  is  to  be  conceded  that  the 
English  law  of  divorce  is  much  like  our  own 
statute,  and  that  in  the  cited  case  it  was  held 
that  a  guardian  of  an  insane  person  might  main- 
tain an  action  for  divorce  in  behalf  of  his 
ward.  We  have  given  the  case  a  careful  ex- 
amination, and  have  to  say  that  we  chl  ot 
bring  ourselves  to  approve  the  rale  therein  an- 
nounced. 

8.  We  come  now  to  a  consideration  of  the 

?[ue8tion  as  to  the  elTect  or  force  of  the  decree 
or  divorce,  under  the  admitted  facts  of  the 
case.  We  have  found  that  the  decree  was 
void.  It  has  often  been  said  that  a  void  judg- 
ment is  no  judgment:  that  it  may  be  attacked 
directly  or  collaterally.  Freeman,  in  his  work 
on  Judgments,  uses  this  language:  '*A  void 
iudgMient  is,  in  legal  effect,  no  judgment.  By 
it  no  rights  are  devested.  From  it  no  rights 
can  be  obtained.  Being  worthless  in  itself,  all 
proceedings    founded   upon   it    are   equally 


worthless.  It  neither  binds  nor  bars  anyone. 
All  acts  performed  under  it,  and  all  claims  flow- 
ing out  of  it,  axe  void."  This  is  true,  in  a 
general  sense;  yet,  notwithstanding,  a  party,  to 
such  a  judgment  may  voluntarily  perform  it, 
by  paying  uie  amount  adjudged  against  him, 
and,  when  paid,  no  inquiry  wifl  be  made 
as  to  the  validity  of  the  judgment;  or  be 
may  perform  the  acts  required  oy  a  void  de- 
cree, or  accept  its  benefits,  and  thereby  estop 
himself  from  questioning  the  decree.  In  other 
words,  a  party  to  a  void  judgment  or  decree 
may  be  estopped  from  attacking  it  either 
directly  or  indirectly.  Suppose  a  judgment  is 
for  a  money  demand,  jusrly  due,  and  the  record 
shows  that  it  was  rendered  without  having 
jurisdiction  of  the  person  of  tbe  defendant  by 
the  service  of  process  upon  him,  and  he  voluo 
tarilv  satisfies  tbe  judgment.  That  is  an  end 
of  the  controversy.  In  tbe  case  of  Arthur  "7 
lerael,  15  Colo.  147, 10  L.  R.  A.6t>8,  tbe  wife, 
without  cause,  deserted  her  husband  and  home, 
and  lived  for  years  in  adultei^,  and  afterwards 
learned  that  a  divorce  had  been  procured  by 
her  deserted  husband;  and  she  caused  a  mar- 
riage ceremony  to  be  performed  with  her 
paramour,  and  continually  lived  and  cohabited 
with  him  until  the  death  of  her  husband.  It 
was  held  that  she  could  not  take  advantage  of 
the  fact  that  the  decree  of  divorce  wns  void 
for  want  of  service  of  process,  and  successfully 


An  action  for  divorce  oannot  be  maintained  by 
tbe  flniardfan  of  a  speodtbrift  on  his  behalf,  bow- 
ever,  affalnst  the  spendthnft^s  wife.  Wlnslow  v. 
Winslow,  7  Mass.  98. 

So,  under  the  Rhode  Island  statute  a  lunatic  or 
a  persoD  rum  compos  mentis  is  duly  represented  In 
a  petition  for  divorce  by  the  person  who  beingr  au* 
tborized  by  statute  petitions  In  his  behalf,  and  per- 
sonal notice  to  bim  of  the  pendency  of  the  petition, 
though  sometimes  expedient,  is  not  necessary 
where  he  is  a  minor  without  means  and  tbe  peti- 
tion is  preferred  by  his  father.  Thayer  v.  Thayer, 
•  &  I.  8n. 

And  an  application  for  an  order.  In  an  action  for 
divorce  prosecuted  by  a  next  friend  of  tbe  lunatic, 
to  produce  such  lunatic  In  court  at  the  time  of  the 
trial  of  the  petition,  will  be  refused,  at  least  untU 
tbe  court  can  determine  upon  tbe  trial  whether  his 
presence  is  desirable  or  necessary.   Ibid. 

And  an  aliowance«under  R.  I.  Rev.  Stat,  chap* 
187, 1 10,  empowering  tbe  supreme  court  to  make 
an  allowance  to  tbe  wife  out  of  the  estate  of  tbe 
husband  to  prosecute  or  defend  a  petition  for 
divorce  or  separate  maintenance  where  she  has  no 
property  of  her  own,  must  be  made  out  of  the  es- 
tate of  the  husband,  and  not  out  of  that  of  bis  next 
friend,  where  he  Is  insane  and  prosecutes  his  peti- 
tion by  next  friend.    Ibid. 

In  Bnffland  the  contrary  rule  has  been  adopted 
trrespeotive  of  statutory  provisions. 

Thus,  proceedings  for  dtvoroe  are  dvll,  and 
though  no  provision  for  the  case  of  lunatics  is  con- 
tained in  the  statute,  recourse  must  be  bad  In  tnoh 
case  to  the  ordinary  forms  of  dvll  courts  wbere 
lunatics  are  litigants.  Baker  v.  Baker,  L.  R.  6 
Prob.  Div.  142,  49  L.  J.  Prob.  N.  8.  «).  42  L.  T.  N.  & 
as,  28  Week.  Hep.  680. 

There  is  nodltference  between  cases  of  lunatic 
petitioners  and  Inoatlo  respondents  In  actions  for 
divorce,  on  the  question  of  the  right  to  prosecute 
9T  defend  by  committee.   IbUL 

And  the  argument  that  the  right  to  sue  for  di- 
vorce is  personal  and  cannot  be  exercised  by  any- 
one but  the  person  wronged  is  equally  applicable 
to  suits  for  jndlolaJ  separation,  which  it  is  oon- 
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ceded  may  be  maintained  on  behalf  of  lunatics. 
IbUJU  dictum. 

And  tbe  Insanity  of  a  husband  or  wife  is  not  a 
bar  to  a  suit  by  the  committee  of  one  of  them  who 
is  a  lunatic  for  tbe  dissolution  of  tbe  marriage. 
Baker  v.  Baker,  L.  R.  5  Prob.  Div.  142,  49  L.  J.  Prob. 
N.  &  49. 42  L.  T.  N.  8. 882. 28  Week.  Rep.  880,  Affirmed 
in  L.  R.  6  Proh.  Div.  12,  49  L.  J.  Prob.  N.  8. 88. 

It  Is  not  neceMaiy  to  resort  to  a  lord  cbanoellor 
for  the  purpose  of  permission  to  institute  proceed- 
ings by  the  committee  of  a  lunatic  on  his  behalf 
against  the  lunations  wife  for  divorce  In  tbe  con- 
sistory court  which  is  bound  to  entertain  the  suit 
when  the  committee  has  determined  to  bring  it. 
Pamell  v.  Pamell,  2  Phllllm.  168. 

And  an  allegation  in  an  action  for  divorce 
brought  by  the  committee  of  a  lunatic  that  there 
Is  no  present  prospect  of  bis  recovery,  issulBdent, 
though  it  was  not  alleged  that  he  was  incumbly 
insane  or  that  he  could  not  recover  within  a  rea- 
sonable time.  Baker  v.  Baker,  L.  R.  5  Prob.  Div. 
142, 49  li.  J.  Prob.  K.  a  48, 42  L.  T.  N.  &  882. »  Week. 
Rep.  830. 

So,  tbe  committee  of  a  lunatic  may  institate  pro- 
ceedings on  bis  behalf  against  his  wife  for  divorce 
for  adultery.  Pamell  v.  Pamell,  supra;  Woodgate 
V.  Taylor,  2  Swab.  *  T.  612, 80  L.  J.  Mat.  N.  8. 197,  ft 

L.T.  N.ans. 

And  tbe  committee  of  a  lunatic  plalntilf  may  sue 
for  adultery  though  the  wife  might  In  snob  soift 
plead  recrimination  by  way  of  defense,  thus  pot- 
ting tbe  lunatic  husband  in  the  condition  of  the 
respondent.  PameU  v.  Paroetl,  2  Hagg.  Consist 
Rep.  109. 

Tbe  question  whether  an  action  for  divorce  on 
behalf  of  the  lunatic  should  be  brought  by  the 
committee  of  bis  estate  or  the  committee  of  his 
person  is  within  Uie  discretion  of  tbe  lords  Justices, 
and  as  the  litigation  involves  the  liability  to  oosts 
tbe  suit  may  well  be  instituted  by  the  committee 
of  the  estate.  Baker  v.  Baker.  L.  R.  6  Prob.  Dtv. 
142.  49  L.  J.  Prob.  N.  8.  49,  42  L.  T.  N.  8.  882,  28 
Week.  Rep.  880,  Affirmed  in  L.  B.  6  Prob.  Div.  12,  49 
L.J.Prob.N.8.8& 
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agftinflt  the  beira  her  right  trndeT  the 
rtatate  to  the  estate  of  the  deceased  hDS- 
band,  as  bis  widow.  The  case  at  bar 
presents  more  cogent  reasons  for  the  ap- 
plicatioD  of  the  doctrine  of  estoppel  In  this 
case  the  wife  was  not  ignorant  of  the  applica- 
tion for  divorce,  when  it  was  made.  8be 
was  made  a  party,  and  appeared  in  the  action; 
and  after  the  decree  was  entered  she  accepted 
the  alimony  which  she  agreed  to  rectfive,  and 
procured  a  license,  and  marrinl  her  paramour, 
loni;  before  the  death  of  Anthony  Shank.  Sbe 
tccepied  all  the  benefits  of  tbe  decree,  without 
reserve,  and  recognized  its  validity  by  contract- 
ing and  consummating  a  marriace  with 
Mohier.  There  could  have  been  no  more  com- 
plete accept  an  oe  of  tbe  benefit  of  tbe  decree. 
Id  the  cited  case,  the  court  said:  *'We  discover, 
open  principle,  no  sufl9cient  reason  why  peti- 
tioner's conduct  in  the  premises  should  not  pro- 
duce just  as  effective  an  estoppel  as  if  she  had 
received  tbe  proceeds  of  a  void  ludement  for 
money.  Bt  her  subsequent  marriage  with  Isra- 
el during  Arthur's  lifetime,  she  accepted  so  far 
as  was  w  thin  her  power  the  benefits  or  privi- 
leges of  the  divorce  decreed.  I1ie  fact  that  sbe 
did  not  then  know  that  those  decrees  were  void 
is  a  matter  of  no  more  cod  sequence  than  is  the 
ignorance,  in  this  respect,  of  one  who,  know- 
ingly in  all  other  |Mirticu1ars  receives  the  fruits 
of  an  ordinary  void  Judgment  at  law.  That 
St  tbe  time  of  her  marriage  with  Israel  sbe 
onderstotxl  the  decrees  to  be  valid,  is,  if  true, 
only  an  additional  earnest  of  her  acquiescence 
in  tbe  result,  and  sincerity  in  accepting  and 
taking  advantage  of  the  benefits  supposed  to 
ioUow.  Besides,  had  she  believed  them  void, 
ber  obliquity  would  be  even  deeper  than  it  is; 
because  to  her  other  alleged  offenses  would  be 
added  that  of  intentional  fraud  upon  Israel, 
who  may  bave  thought  that  he  waa  contract- 
ing a  valid  marriage."  In  BUi$  v.  White,  61 
Iowa,  644,  where  plaintiff  procured  a  divorce 
snd  alimony  upon  a  petition  which  she  after- 
wards clainied  did  not  give  the  court  jurisdic- 
tion, it  was  held  that,  whether  the  court  bad  or 
bad  not  jurisdicrion,  abe,  having  accepted  the 
benefits  of  the  decree,  could  not  be  beard  to 
gnesUon  tbe  Jurisdiction  of  tbe  court  to  render 
A    Xbeaame  principle  is  announced  in  Prater 


T.  Prater,  87  Tenn.  78,  and  in  Odiorne^s  Ap- 
peal, 54  Pa.  176,  98  Am.  Dec.  688.  And  a  like 
rule  is  to  be  found  in  tbe  cases  of  i^tephem  v. 
Stephens,  51  Ind.  54*2;  Teretan  v.  Yarston,  82 
N.  J.  Eg.  495;  Rirheeon  v.  Simmons,  47  Mo. 
aO:  Raify  v.  Baily,  44  Pa.  274;  Bourne  v. 
Simpson,  9  B.  Mon.  454. 

This  exception  to  the  doctrine  that  a  Judg- 
ment or  decree  entered  without  jurisdiction 
is  absolutelv  void  is  founded  upon  tbe  plain- 
est principles  of  justice.  As  applied  to  the 
case  at  bar,  it  is  out  the  enforcement  of  the 
legal  maxim  that  the  law  will  not  permit  a  per- 
son to  take  advantage  of  bis  own  wrong.  We 
can  discover  no  reason  why  Mrs.  Mobler  should 
be  allowed  to  masquerade  in  a  court  of  Justice 
as  tbe  widow  of  Anthony  Shank,  and  at  the 
same  time  claim  that  she  was  tbe  wife  of 
Mohier  for  about  eight  yeara  before  Shank  died. 
Both  the  law  and  good  morals  forbid  it  Hav- 
ing accepted  tbe  divorce  as  valid,  in  the  way 
sbe  did.  sbe  should  be  held  to  be  estopped 
from  maintaining  any  claim  to  any  part 
of  the  estate  of  ber  former  husband,  liie  con- 
clusion we  have  reached  in  this  case  on  the 
question  of  estoppel  is  not  dirertly  supported 
by  decisions  of  this  court,  but  it  an{)eara  to  ua 
that  it  is  in  harmony  wiib  modem  legisla- 
tion upon  the  relation  of  hcsliand  and  wife. 
See  chap.  2,  title  15,  of  tbe  Code.  Tbe  rights 
of  a  wife  in  ber  property,  and  her  capacity  to 
contract  with  reference  thereto,  are  plainlv 
conferred  upon  her.  Section  2218  is  as  fol- 
lows: "Contracts  may  be  made  by  a  wife,  and 
liabilities  incurred,  and  the  same  enforced 
by  or  against  ber  to  tbe  same  extent  and  in  the 
same  manner  as  if  sbe  were  unmnrried."  Sbe 
cannot  enter  into  a  contract  to  divorce  herself 
from  her  husband.  But  we  discover  no  reason 
why  the  law  of  estoppel  may  not  be  applied  to 
her  acts  in  a  case  like  this. 

The  decree  in  the  suit  in  equitv,  and  thu 
order  sustaining  the  claim  for  a  distributive 
share  in  the  estate,  are  reversed, 

Deemerp  J.,  took  no  (part  in  the^dedsloB 
of  this  case. 

Rehearing  denied. 
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1.  A  BMjorlty  of  the  membem  of  an  abao- 
hitely  IndependoBt  eoncTVi^tlOB  cannot 
trerdoe  tbe  authority  to  remove  offloers  whose 
temu  are  indefinite,  ezoept  by  aotlnir  in  oompli- 
anoewith  the  rales  and  dlsclpUne  of  the  church. 

2.  A  meeting  held  by  a  majority  of  the 

Ron.— As  to  the  power  of  a  local  church  society 
to  withdraw  from  the  ireneral  IxKlyof  a  church, 
lee  Fucfaa  v.  MeiseKlflch.)  82  Lb  B.  A  88, 
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members  of  an  independent  conereffa* 
tion  of  the  '^Disciples  of  Chrlat»^  which 
was  presided  over  by  a  cierfryman  ot  another  con- 
gregation and  held  under  a  call  directed  by  a  trU 
bunal  of  the  elders  of  sister  congregations  to 
whom  the  majority  appealed,  and  which  was  heM 
in  front  of  the  church  because  the  elders  belong- 
ing to  the  minority  had  closed  and  locked  its 
doors,  when  the  laws  or  rules  of  the  ch  urch  do  not 
provide  for  such  proceeding,  was  wholly  without 
authority  to  depose  the  old  offloera  or  elect  new 
ones,  but  their  remedy  is  by  assertion  <^  their 
rights  as  membexa  of  tbe  congregation. 

(October  6,  ISOtJ 
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APPEAL  bj  defendants  from  a  judgment  of 
the  Court  of  Common  Pleas  for  Centre 
County  in  favor  of  plaintiffs  in  an  action 
brought  to  enjoin  defendants  from  exercising 
the  offices  of  trustees  and  elders  of  the  Church 
of  the  Disciples  of  Christ  at  Howard  and  from 
interfering  with  plaintiffs'  right  to  control  the 
property.     Betersed, 

The  facts  are  stated  in  the  opinion. 

Meisrs,  Ira  C.  Vitcsliell  and  C.  P.  Hewes* 
for  appellants: 

The  laws  of  the  ecclesiastical  body  will  be 
recognized  and  enforced  by  the  civil  courts 
when  not  in  conflict  with  the  Constitution  and 
laws  of  the  state. 

Tuigg  v.  Treacy,  104  Pa.  498;  Kreeker  ▼. 
Shirey,  168  Pa.  651»  20  L.  R.  A.  476. 

In  church  organizations  those  who  adhere 
and  submit  to  the  regular  order  of  the  church 
are  the  true  congregation. 

Winebrenner  v.  Colder,  43  Pa.  244;  Schnarr^i 
Appeal,  67  Pa.  188,  6  Am.  Rep.  415;  Kerr  v. 
Trego,  47  Pa.  292;  Sashfe  Appeal,  69  Pa.  462, 
8  Am.  Rep.  275. 

■  The  power  of  the  majority,  as  well  as 
that  of  the  minority,  is  bound  by  the  disci- 
pline. 

Kreeker  Y.  Shirey,  168  Pa.  547,  29  L.  R  A. 
476;  AfeAttley'e  Appeal,  77  Pa.  897;  Landis'e 
Appeal,  102  Pa.  467;  (THara  v.  Stack,  90  Pa. 
477;  ScfiliehierY,  Keiter,  156  Pa.  119,  22  L.  R. 
A.  161. 

The  right  of  possession  of  church  property 
is  joint  only. 

Liederkrane  Singing  Soe,  ▼.  Oermania  Turn- 
Verein,  168  Pa.  265. 

Mr.  Wilbur  F.  Reeder»  for  appellees: 

In  a  church  or  other  unincorporated  associa- 
tiop  where  a  meeting  is  duly  announced  for  a 
oerUiin  purpo8e,and  the  congregation  assembled 
io  their  associate  capacity  in  pursuance  of  such 
an  announcement,  a  majority  of  those  present 
may  act  and  the  action  or  decision  of  those 
present  by  a  majority  vote  shall  be  binding  and 
conclusive  on  the  society  or  association. 

Trustees  of  a  church  hold  their  possession  as 
a  fiduciary  possession  for  the  benefit  of  all  the 
members,  and  they  may  be  dispossessed  by  the 
election  of  others  in  their  places. 

Where  there  is  no  rule  or  by-law  fixing  the 
term  of  office  the  tenure  thereof  is  subject  to 
the  will,  control,  and  discretion  of  the  appoint- 
ing power,  and  the  power  that  appoh^ts  or 
elects  may  depose  or  remove  at  will. 

i^liortz  V.  Unangst,  8  Watts  &S.  45;  Uhangst 
V.  Shortz,  5  Whart,  506;  Henry  v.  DeitrieJi,  84 
Pa  286;  Craig  v.  Firet  Pre^y.  Church,  88  Pa. 
42.  82  Am.  Rep.  417. 

Those  who  remain  away  cannot  complain. 

Sluntz  V.  Unangst,  8  Watts  &  S.  52. 

A  majority  may  control  and  direct  any  other 
matters  consistently  with  the  particular  and 
general  laws  of  the  organism  or  denomination 
to  which  they  belong. 

JMcOinnie  v.  Watson,  41  Pa.  9;  Sutter  ▼. 
First  Reformed  Dutch  ChurcJi,  42  Pa.  503. 

The  memters  in  good  standing  before  the 
difficulty  arose  who  are  desirous  of  adhering 
to  the  congregation  and  order  are  entitled  to 
vote. 

Winebrenner  Y,  Colder,  48  Pa.  244. 

The  only  constitutional  method  by  which  » 
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congregation  can  expreia  itself  la  by  congrega- 
tional meetings  regularly  held. 

McAulejfs  Appeal,  77  Pa.  397. 

There  is  a  distihction  between  a  corporate 
act  to  be  done  by  a  definite  or  indefinite  num- 
ber of  persons.  In  the  former  a  majority  of 
the  whole  body  must  be  present  to  act;  in  the 
second  a  majority  of  those  who  appear  may 
act. 

Craig  ▼.  First  PreOy,  Church,  88  Pa.  42,  83 
Am.  Rep.  417. 

The  decision  of  ecclesiastical  tribunals  in  all 
cases  on  doctrine,  order,  and  discipline  are 
conclusive  on  the  common-law  courts. 

Skilton  V.  Webster,  Brightly  (Pa.)  208;  Oer- 
man  Ueformed  Dutch  Church  v.  Cam,,  Seihert, 
8  Pa.  282;  Hendeison  v.  Hunter,  59  Pa.  885; 
Watson  V.  Jones,  80  U.  8.  18  Wall.  679.  20  L. 
ed.  666;  MeOinnis  y.  Watson,  supra;  Bauldin 
V.  Alexander,  82  U.  &  15  Wall.  181,  21  L.  ed. 
69. 

Where  a  charter  of  a  society  provides  for  an 
offense  it  directs  the  mode  of  proceeding  and 
authorizes  the  society  on  conviction  of  a  mem- 
ber to  expel  him;  this  expulsion  if  the  proceed- 
ings are  not  irregular  is  conclusive  and  cannot 
be  inquired  into  collaterally  by  mandamus  ac- 
tion or  other  mode. 

Com,,  Bryan,  ▼.  Pike  Beneficial  Soe,  8WatU 
A  S.  247. 

Deaji*  J.,  delivered  the  opinion  of  the 
court: 

The  plaintiffs'  bill  in  this  case  avers  as  fol- 
lows: In  1832  a  religious  association  or  con- 
gregation was  organized  at  Howard,  Centre 
County,  Pennsylvania,  denominated  *'Disci- 
pies  of  Ohrisi.^'  At  the  commencement  of 
these  proceedings,  it  numbered  sixty  persons, 
and  was  not  incorporated.  One  R.  C.  Leathen 
made  a  report  to  the  Pennsylvania  conferenoa 
for  the  year  1889,  that  there  were  but  fifteen 
members  in  good  standing  composing  the  con- 
gregation. That  this  report  dropped  from  the 
roils  of  the  congregation  a  majority  of  its 
members,  without  notice  or  hearing,  and  with- 
out warrant.  On  February  7,  1890,  the  ma- 
jority appealed  to  an  impartial  tribunal  (not 
named),  and  asked  the  elders  to  join  in  choos- 
ing said  tribunal,  which  they  (the  elders)  re- 
fused to  do.  Then  a  majority  of  the  congre- 
gation, acting  through  a  committee,  ap|)ealed 
to  the  ciders  of  a  sister  church  at  Eagleville, 
to  hear  and  determine  the  complaint  which 
created  schism.  The  elders* of  the  Eaglevilla 
church  entertained  the  appeal,  and  called  in 
elders  of  the  sister  congregations  of  Lock 
Haven  and  Williamsport,  and  together  they 
heard  the  complaint  on  June  18, 1^0,  and  ren- 
dered a  decision,  recommending  the  oallinff  of 
a  meeting  of  the  congregatio*)  at  Howara  on 
June  25,  1890,  following:  Due  notice  of  the 
meeting  was  given.  On  the  day  named,  de- 
fendants closed  and  locked  the  doors  of  the 
church,  and  prevented  ameetingin  thechuich. 
Those  members  who  had  complained  and  ap- 
pealed then  organized  a  meeting  outside  and 
in  front  of  the  church,  presided  over  by  Rev. 
Ryan,  of  Williamsport.  At  this  meeiin^,  J. 
Z.  Long,  one  of  plaintiffs,  was  elected  tniNtee 
in  place  of  H.  L.  Unrvey,  then  a  trustee  and 
one   of   these    defendants.    N.  G.   Pleicher. 
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theretofore  and  then  a  tnutee,  and  one  of 
plaint! ffa»  was  appro ved,  as  waa  also  A.  J. 
Gardner,  one  of  defendaDta.  A.  J.  Qardner, 
and  R.  G.  Leathers  were  deposed  as  elders,  and 
tbe  congregation,  for  the  time  beingj  was 
placed  under  the  supervision  and  Jurisdiction 
of  the  elders  at  Eagleville  and  Lock  Haven. 
Notwithstanding  their  deposition,  the  old 
hoard  of  trustees  continued  to  act,  and  the  old 
board  of  elders  persisted  in  holding  on  to  their 
offices,  and  by  force  and  violent  demeanor, 
prevented  the  elders  of  Eagleville  and  Lock 
Maven  churches  from  assuming  and  exercis- 
ing the  jurisdiction  and  supervision  conferred 
upon  them  by  the  25th  of  June  meeting,  and 
persisted,  bv  force  and  threats,  to  debar  a  ma- 
jority of  the  congregation  from  engaging  in 
worship  in  the  church.  That  the  25th  of  June 
meeting  was  constituted  and  held  by  compe- 
tent authority  of  the  denomination,  and  all 
its  proceedings  were  regular  under  the  usages 
of  the  church,  and  that  the  exercise  of  author- 
ity by  defendants  was  wrongful.  The  prayers 
for  relief  were  that  Harvey,  the  two  Gardners, 
and  Leathers  be  enjoined  from  acting  as  trus- 
tees or  elders,  and  from  preventing  Long  and 
Fletcher  from  assuming  the  offices  to  which 
they  had  been  elected,  and  that  they  be  further 
enjoined  firom  preventing  the  elders  of  Eagle- 
ville and  Lock  Haven  from  assuming  super- 
vision of  the  congregation;  and.  further,  that 
they  and  each  of  them  be  enjoined  from  ex- 
cluding a  majority  of  the  congregation  from 
worshipinff  in  the  church.  The  answer  of  de- 
fendants denies  that  those  who  appealed,  called 
on  the  elders  of  the  Eagleville  and  Lock 
Haven  churches,  and  held  the  meeting  of  25th 
of  June,  are  a  msjority  of  the  congreeation;  on 
the  contrary,  they  aver  that  they  compose  but 
a  smaU  mipority;  that  O.  T.  Noble  and  A.  M. 
De  Haas,  neither  of  them  members  of  the  con- 
gregation, but  acting  aa  a  committee  for  the 
meeting,  attempted  to  take  possession  of  the 
church  property,  and  turn  it  over  to  the  minor- 
ity composing  the  meeting  thus  oustins  the 
regular  organization,  and  putting  a  wholly  ir- 
regular one  in  control.  They  admit  they  re- 
sisted this  unauthorized  interference.  They 
further  aver  that  one  Rev.  W.  L.  Hayden,  of 
Bellefonte.  came  with  the  sheriff  at  the  hour 
of  public  worship,  on  the  10th  of  August 
following  the  meeting,  and  read  a  lecture  or 
proclamation  to  them,  commanding  them  to 
surrender  possession  of  the  church  to  the 
minority,  which  they  refused  to  do.  They 
further  aver  that  the  action  of  the  25th  of 
Jane  meeting,  with  the  elders  of  the  churches 
of  Eagleville  and  Lock  Haven,  and  clergymen 
from  other  congregations,  was  wholly  unau- 
thorized, and  unknown  to  the  rules  and  disci- 
pline of  the  church:  that  there  exists  no  other 
power  to  adjust  differences  in  a  Disciples  con- 
gregation than  the  elders  Hnd  I  lie  congregation, 
and  the  congregation  alone  can  depose  oflirers 
duly  elected;  that  this  was  a  regular  and  fully 
organized  congregation,  with  a  duly  elected 
pastor,  Rev.  G.  W.  Headlpy;  that  the  defend- 
ants, the  duly  elected  oflicers,  representing  a 
majority  of  the  congrc^anoo,  do  not  exclude 
any,  but  invite  all  the  members  to  worship  in 
raid  church.  They  thertfo.e  pray  that  the 
bill  be  dismissed,  at  phtintiff's  costs.  The 
court  appointed  the  late  D.  S.  Keller,  Esq., 
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master  to  report  facts  and  suggest  a  decree. 
He  took  much  testimony,  and  heard  full  argu- 
ment by  counsel,  but  died  before  reporting  to 
the  court.  Clement  Dale,  Esq.,  was  appointed 
in  his  stead,  who,  without  bearing  the  argu- 
ment, made  report.  He  suggested  for  decree 
that  defendants  be  enjoined  from  acting  as  of- 
ficers, or  otherwise  interfering  with  the  occu- 
pation of  the  church,  and  that  some  person  be 
appointed  to  give  two  weeks'  notice  of  a  con- 
gregational meeting  of  the  members  now  in 
good  standing,  for  uie  purpose  of  electing  two 
elders,  three  deacons,  and  three  trustees,  to 
serve  for  two  years,  and  thereafter  the  elec- 
tions to-  be  conducted  sccording  to  the  usages 
of  the  church ;  the  same  person  app>ointed  to 
give  notice  to  preside  at  the  election,  after 
the  election,  the  terms  of  present  incumbents' 
office  to  end.  The  president  judge  approved 
the  report  of  the  master,  made  in  substance 
the  decree  suggested  by  him,  and  appointed 
one  A.  M.  De  Haas,  one  who  sided  with  plain- 
tiffs, to  give  notice  and  preside  at  the  meeting 
of  the  congregation.  The  two  associate  judges 
filed  a  dissenting  opinion,  dismissing  the  bill, 
at  the  costs  of  plaintiffs.  We  have  before 
us  now  the  appeal  from  the  decree  of  Uie  presi- 
dent judge  awardine  the  injunction. 

Our  power  of  adjudication  in  disputes  be- 
tween warring  church  parties  is  limited.  In 
such  cases  we  can  look  into  the  rulea  of  a 
church  organization  only  to  ascertain  the 
church  law,  and,  if  that  be  not  in  conflict  with 
the  law  of  the  land,  all  we  can  do  is  to  protect 
the  rights  of  parties  under  the  law  they  have 
made  for  themselves.  Our  Brother  Williams 
has  so  fully  discussed  this  subject,  and  so 
clearly  stated  the  rules  that  must  govern  courts 
in  such  litigation,  in  the  late  case  of  Kreeker 
V.  ShirUy,  103  Pa.  551,  29  L.  R  A.  476,  that 
we  need  not  repeat  them. 

Each  party  here  claims  to  be  a  majority. 
When  this  trouble  arose,  the  defendants  were 
in  office.  Presumably,  they  were  pat  there  bv 
a  majority,  and  there  is  no  evidence  even  of- 
fered to  rebut  this  presn m  ption.  It  is  ad mitted 
that  their  term  of  office  was  indefinite,  and 
they  could  only  be  deposed  by  a  majority  of 
the  members.  Assuming  that  a  majority  of 
the  members  demand  the  removal  of  these  of- 
ficers, what  method  should  they  legally  adopt 
to  effect  their  purpose?  The  law  is  settled 
that  it  must  be  done  in  compliance  with  the 
rules  and  discipline  of  the  church.  '*A  ma- 
jority of  the  church  organization  may  direct 
and  control  church  matters  consistently  with 
the  particular  and  general  laws  of  the  organism 
or  denomination  to  which  it  belongs,  but  not 
in  violation  of  them."  Sutter  y.  Fint  £U 
formed  Dutch  Church,  42  Pa.  508.  The  mas- 
ter finds  as  a  fact  that  every  Disciples  congrega- 
tion is  practically  independent.  Other  congre- 
gations of  the  same  denomination  may  advise. 
t)iu  there  is  no  superior  tribunal  of  appeal. 
Both  parties  concede  that  they  recognize  no 
rule  of  conduct  in  cases  of  dispute  except  the 
New  Testament.  Alexander  Campbell,  the 
Disciples'  greatest  preacher,  if  not  their 
founder,  says:  "It  [the  church]  knows  noth- 
ing of  superior  or  inferior  church  judicatures, 
and  acknowledges  no  laws,  no  canons  or  gov- 
ernment., other  than  that  of  the  Monarch  of 
the  universe  and  its  laws."    Daniel  Sommer 
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to  tntborfty  in  the  church,  dlRcusses  the  whole 
subject;  and  while  he  fayors  an  appeal  to  other 
churches  for  advice  and  aid  in  allaying  church 
dissenpiona,  he  comes  to  this  conclusion:  '*The 
question  is  often  asked,  Have  we  no  right  to 
appeal  from  the  decision  of  a  church f  Cer- 
tainly the  right  of  appeal  is  as  free  as  the  air 
we  breathe.  For  our  own  justification ,  we  may 
appeal  to  one  church  or  a  dozen,  to  one  man 
or  a  hundred.  But  among  religious  people 
who  are  strictly  congregational  in  their  church 
government,  there  is  no  authority  in  any  tri- 
.  bunal  that  may  be  thus  selected,  especially  a 
tribunal  chosen  by  only  one  party.  The  de- 
cinon  of  such  a  tribunal  may  have  a  moral 
weight,  but  it  has  no  legal  authority.  There 
is  nothing  oflQcial  about  committees,  even  if 
mutually  chosen.  ...  As  each  family  is 
a  separate  government  by  itaelf,  so  is  each  con- 
gregation. No  other  family  on  earth  has  a 
right  to  come  in  and  dictate  to  me  and  my 
family,  and  no  other  congregation  on  earth  has 
the  right  to  come  in  and  dictate  with  reference 
to  the  affairs  of  the  congregation  where  I  hold 
my  membership."  Many  other  authorities 
were  put  in  evidence  before  the  master.  The 
decided  weight  of  them  tends  to  establish  the 
rule  in  this  particular  denomination  that  each 
congregation  is  absolutely  independent  of  any 
legal  control  by  any  other  congregation,  or  by 
the  clergv  or  officers  of  such  other  congrega- 
tion. What  are  the  admitted  facts  here? 
Against  the  protests  of  defendants,  delegations 
f ronl  the  Eagleville  and  Look  Haven  churches, 
two  ministers,  one  from  Bellefonte  and  one 
from  Williarosport,  met  with  members  of  this 
congregation  outside  the  church,  and,  bv  a 
vote,  deposed  these  defendants,  and  elected  in 
their  places -part  of  these  plaintiffs,  and  ap- 
proved and  continued  in  office  part  of  them. 
Where,  in  the  rules  of  the  church  organization, 
eziftts  the  semblance  of  authority  for  this  pro- 
ceeding? The  master  does  not  point  it  out, 
and  we  have  failed  to  find  it  in  the  evidence. 
It  is  said  that  Lesthers  and  one  of  the  Qard- 
ners  were  present  at  one  of  the  hearings  be- 
fore the  25th  of  June,  and  had  notice  of  the 
meeting.  This  is  denied.  But  assume  it  to  be 
true;  both  objected  to  the  meeting  when  held, 
and  refused  to  take  part.  We  decline  to  consider 
the  arguments  bearing  on  the  fairness  and  de- 
sire for  peace  displayed  by  the  respective  par- 
ties. Discussion  of  this  subject  would  neither 
determine  the  existence  of  authority  in  the 
meeting,  nor  the  want  of  it.  In  the  exercise 
of  such  a  high  authority  ai  was  attenipted  here, 
parties  must  point  us  to  a  clear,  "Thus  saith 
our  church  law."  We  are  of  opinion  that  the 
meeting  of  25th  of  June  was  wholly  without 
authority  to  depose  the  old  officers,  or  to  elect 
new  ones. 

But  it  is  aftked:  ''If  the  membera  represented 
by  these  plaintiffs  be  in  a  majority,  how  shall 
they  obtain  the  ri^hu  of  a  majority?"  We 
reply:  **By  exercising  them  as  members  of 
the  congregation,  and  as  the  majoritv  for  more 
than  sixty  years  has  exercised  them.''  The  re- 
ply to  this,  perhaps,  is:  "Those  in  possession 
will  exclude  us  from  lawful  participation  in 
congregational  government."  We  are  adverse 
to  assuming  that  any  of  the  members  of  this 
congregation,  now  that  their  lawful  course  of 
action  la  pointed  oat  to  them,  will  act  with 
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lawlessness;  but,  if  pe^ce  among  membera  of  a 
Christian  church  beimpossii>]e,  then  the  courts 
are  open  to  the  wronged  members,  aa  mem- 
bers, and  such  remedy  as  the  law  wairanta  will 
be  afforded.  But  the  courts  cannot  sustain 
wholly  unlawful  attempts  to  right  even  wrongs. 
T/te  decree  of  the  court  below  is  reversed  aod 
set  aside,  and  the  bill  la  dismissed,  at  ooaU  of 
plaintiffs. 


P.  C.  WIE8T  COMPANY 
r. 

William  H.  WEEEB  ei  al,.  Appts. 
an  Fa.  412.) 

1.  The  letters  **W.  H.  W.»**  prl**^ed  to 
script*  to  white,  in  a  hortzontal  line,  upon  a  red 
backflrrouod,  on  boxes  of  confectionery,  do  not 
Infringe  a  trademark  which,  as  registered  In  tlia 
Uoited  States  patent  office,  is  described  aa  the 
letters  *T.  0.  W.'*  generally  arranged  to  appear 
as  script  printed  in  a  horizontal  line  upon  a  baok- 
ground  of  **any  suitable  color,*'  distinctly  stating 
that  other  forms  of  letters  may  be  employed  or 
that  they  may  be  differently  arranged,  and  that 
the  essential  feat  area  are  the  letters  **F.  C  W.** 

8.  SImllaritgr  la  the  sUe  and  shape  of 
boxes  for  eoiifeetloiierj'»  wblcb  are  ob- 
tained from  box  manufacturers  and  are  sold  to 
the  trade  without  discrimination  and  known  aa 
'*stock  boxes,'*  will  not  justify  a  finding  in  a 
trademark  case  that  they  were  selected  for  an 
improper  or  fraudulent  purpose. 

8*  The  use  of  the  same  names  for  warle- 
tles  of  eand^t  by  one  who  is  charged  with  in- 
frinaring  a  trademark,  on  the  boxes  of  which 
such  names  do  not  form  a  part,  does  not  sustain 
a  charge  of  infringement  of  such  tradeoiark,  but 
it  can  be  complained  of  only  as  an  attempt  to 
represent  the  goods  as  those  of  the  other  party. 

iMitchsU,  Dean,  and  FOl,  JJ^  dteenU 
(October  &.  IBMl) 

APPEAL  by  defendants  from  a  decree  of  the 
Court  of  Common  Pleas  for  Luzerne  County 
in  favor  of  complainant  in  a  suit  brought  to 
enjoin  defendants  from  alleged  infringement 
of  a  trademark  alleged  to  belong  to  puintiff. 
Reversed, 

The  facts  are  stated  in  the  opinion. 

Messrs.  O.  L.  Halsey»  Alexander  Fam- 
ham,  and  Strawbridf^  A  Taylor  for 
appellants. 

ilesirs.  H.W.  Palmer  and  HUesAHefl^ 
for  appellee: 

The  facta  found  by  the  master  are  briefly: 
(a)  The  labels  were  calculated  to  deceive:  (b) 
people  were  in  fact  deceived;  (c)  the  defend- 
ant s  design  was  to  deceive  buyers  and  pur- 
chasers, and  to  enable  them  to  sell  their  manu> 
factures  on  the  strength  of  the  popularity  of 
the  goods  of  the  plaintiffs. 

The  resemblance  between  two  trademarks 
must  be  such  that  an  ordinary  purchaser  of 
the  goods  would  be  deceived  by  the  similaii^ 
between  them. 

Gilman  v.  HvnnetoeU,  122  Mass.  ISO;  Des- 
mond^s  Appeal,  108  Pa.  126,  49  Am.  Bep.  118; 

NOTB.— For  infringement  of  trademarks  by  simi- 
larity of  the  names  of  articles,  see  note  to  Mimra 
V.  Touaey  (N.  Y.)  14  L.  B.  A.  M& 
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McLean  t.  Fteming,  96  U.  8.  945,  84  L.  ed. 
028;  TaUcti  ▼.  Moore,  6  Hus,  106;  i^^amy. 
Orie.  66  N.  Y.  69.  28  Am.  Rep.  22;  Merrimack 
Mfg.  Co.  T.  Qamer,  4  B.  D.  Smitli.  887:  Diton 
OrutOU  Co.  T.  Guggenheim,  7  Pbila.  406; 
BeinM  y.  BHiMihiiaiiA,  184  Pk  406;  Jf^M  y. 
irorfir/;,  10  Phila.  168. 

It  ie  BO  answer  to  t  soft  on  a  label  of  this 
deecfiption  to  anert  that  the  lodifidual  parts 
of  the  derign  when  separately  considered  are 
old  or  of  common  right  to  use. 

McLean  ▼.  Fteminjg,  mtpra;  Sawyer'w,  Ebm^ 
1  Fed.  Rep.  24;  Dixon  Onsdbfe  Co.  y.  Ouggen-^ 
^Uim,  7  Phila.  406. 2  Brewst  (Pa.)  881;  OarMic 
Soap  Co.  y.  Thomveon,  26  Fed.  Rep.  625; 
Ijeclanehc  Battery  Co.  ▼.  Fstfam  BUetfic  Co. 
23  Fed.  Rep.  276:  /Veis  y.  Baehof,  14  Blatcbf. 
482,  Price  ft  8.  Trademark  Cas.  81;  Landreth 
y.  Landreth,  K  Fed.  Rep.  41;  Wellman  dk  D. 
Tobacco  Co.  y.  Ware  Tobaceo  Worke,  46  Fed. 
Rep.  280;  Shaw  Stocking  Co.  y.  Mack^  21 
Blatchf.  1;  American  Solid  Leather  Button 
Co.  T.  Anthony,  15  R.  L  888. 

The  test  of  infringement  is  similarity  in  gen* 
era!  appearance  such  as  would  be  ukely  to 
mislead  one  in  the  ordinary  course  of  purchas- 
ing the  goods. 

McLean  y.  Fleming,  eupra;  Atlantic  Mill 
Co.  y.  BMnoon,  20  Fed.  Rep.  217;  QUlott  y. 
Eoterhrc^k,  48  N.  T.  874,  8  Am.  Rep.  558; 
Dixon  Crucible  Co.  y.  Ougmen/icim.  eupra;  Lig- 
gcU  d  M.  Tobacco  Co.  y.  Hynee,  20  Fed.  Rep. 
888. 

A  defendant  cannot  ayoid  infrinsrement  by 
using  different  words  and  names  {Dixon  Cru- 
dbU  Co.  y.  Guggenheim,  and  Sawyer  y.  Horn, 
eupra;  Hegeman  y.  Q Byrne,  9  Daly,  264);  or  by 
substituting  his  own  name  for  that  of  the  plain- 

tur. 

Prattle  Appeal,  117  Pa.  401;  MenendeeT.  Holt, 
128  U.  8.  521. 82  L.  ed.  528;  Leonard  ▼.  IFAtVs 
Goiden  Lubricator  Co.  3S  Fed.  Rep.  922. 

Defendant  will  be  adjudged  an  infringer  if 
the  genera]  eifecthas  been  copied,  e?en  tboueh 
the  particular  trade  symbol  or  trademark  be 
omitted  and  the  defendant's  own  markorsym- 
bol  be  substituted. 

B^fol  Baking  Powder  Co.  y.  Datfie,  26  Fed. 
Rep.  2vi8;  Moxie  Nerte  Food  Co.  y.  Beaeh,  38 
Fed.  Rep.  248;  Heine  v.  Brueckmann,  184  Pa. 
495;  Conrad  y.  Joeeph  Uhrig  Brewing  Co.  8  Mo. 
App.  277;  Southern  WhUe  Lead  Co,  ▼.  Cary,  25 
Fed.  Rep.  125;  WeUman  dt  D,  Tobaceo  Co.  y. 
Ware  Tobacco  Works,  eupra. 

It  need  not  be  shown  that  there  has  been 
any  actual  intent  to  deceiye  (McLean  y.  Fle- 
ming, eupra);  or  that  there  has  been  any  actual 
deception. 

Dixon  Crucible  Co.  y.  Guggenheim,  eupra; 
Johneton  y.  Orr  Ehcing.  L.  R.  7  App.  Cas. 
219. 

Williams*  J.,  deliyered  the  opinion  of  the 
court: 

Monopolies  of  any  sort  haye  never  been  fayor- 
ites  with  the  law.  They  were  held  by  the  com- 
mon law  to  be  a^inst  public  policy  because 
against  common  right  The  grants,  charters, 
letters-parent,  or  other  form  of  device  or  assur- 
ance by  the  sovereign  for  their  creation  were 
dechired  by  the  act  of  Parliament  of  21  Jac. 
I.,  chap.  8,  to  be  "utterly  void  and  of  none  ef* 
feet,  and  in  no  wise  to  be  put  in  use  and  opera- 

34  L.R.A. 


tion."  Nothing  short  of  the  ''omnipotence  of 
Parliament"  is  able  to  exclude  a  subject  from 
trade  in  England.  7  Bacon,  Abr.  p.  28.  Two 
exceptions  to  this  general  rule  were  given  by 
the  early  text- writers:  First.  "It  seemeth  clear 
that  the  King  may,  for  a  reasonable  time,  make 
a  good  grant  to  an j one  of  tlie  sole  use  of  any 
art  invented  or  first  brought  into  the  realm  by 
the  grantee."  Second.  The  King  may  grant 
to  particular  persons  the  sole  use  of  some  par- 
ticular employments,  as  ''of  printing  the  Holy 
Scriptures  and  law  boolcs,"  etc.  The  some- 
what curious  reason  given  for  the  second  ex- 
ception la  that  an  unrestrained  liberty  to  print 
the  books  to  which  it  relates  might  be  *'of  dan- 
gerous consequences  to  the  public."  To  these 
exceptions  a  third  must  now  be  added,  n»., 
the  right  of  a  tradesman  to  the  exclusive  use 
of  Sttcn  rimis,  words,  or  svmbols  as  be  may 
have  adopted  and  used  in  Dis  business  to  diih 
tingnish  articles  of  his  own  production  from 
all  similar  articles  produced  by  other  persons. 
These  exceptions  do  not  impair  the  force  of 
the  general  rule,  Breeptio  probai  regulam  de  re- 
bue  non  ereeptie.  The  rule  is  unrestricted  lib- 
erty in  the  practice  of  all  aita  and  trades,  and 
in  the  use  of  the  methods  hy  which  they  are 
conducted.  He  who  asserts  the  right  to  an 
exclusive  privilege  in  any  department  of  busi- 
ness must  brinff  himseli  under  the  protection 
of  some  recognized  exception  to  the  rule.  The 
plaintiff  in  this  case  claims  an  exclusive  priy- 
ilege  under  the  third  exception,  eta.,  the  right 
to  the  sole  use  of  a  certain  trademark  adopted, 
used,  and  registered  by  tbem;  and  they  allege 
that  the  defendants  have  adopted  and  are  now 
using  a  trademark  which  is  an  imitation  of, 
and  an  infringement  upon,  their  own.  It  be- 
comes important,  therefore,  to  learn  Just  what 
the  plaintiffs'  trademark  is,  and  then  to  deter- 
mine whether  it  tias  been  linproperiy  imitated 
by  the  defendants. 

In  the  bill  filed  in  this  case  the  plaintiffs' 
trademark  is  fully  described,  and  tlie  precise 
form  in  which  it  is  registered  in  the  United 
States  patent  ofl9ce  is  given  as  follows:  "Our 
trademark  consists  of  the  letters  'P.  0.  W.' 
These  letters  have  generallv  been  arranged  as 
shown  in  the  accompanying  fac  simile,  in 
which  they  appear  as  script,  printed  in  a  hori- 
zontal line,  upon  a  background  of  any  suiiable 
color;  but  other  forms  of  letters  may  be  em- 
ployed, or  they  may  be  differently  arranged, 
without  materially  altering  the  character  of  our 
trademark,  the  essential  features  of  which  ava 
the  letters  'P.  G.  W.' "  The  business  of  the 
plaintiffs  was  the  manufacture  of  confectionery 
goods,  and  particularly  of  that  kind  of  confec- 
tionery known  as  "caramels."  The  caramels, 
when  finished,  were  put  up  in  boxes  of  various 
sizes  and  forms,  which  are  manufactured  by  box 
makers  and  sold  to  the  public  generally.  The 
plaintiffs  had  no  exclusive  right  to  their  use. 
They  were  what  is  known  as  "stock  boxes." 
When  the  boxes  were  filled  the  particular  kind 
of  caramel  they  contained  was  indicated  by 
printed  slips  or  labels  pasted  upon  them  in 
some  suitable  position,  and  another  slip  or  label 
was  placed  on  each  box  having  the  trademark 
"P.  C.  W.,"  which  indicated  tbat  the  caramels 
were  the  genuine  production  of  the  plaintiffs' 
factory.  These  letters  were  the  initials  of  the 
name  of  P.  C.  Wiefit,  and  no  one  but  the  owner 
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of  tbe  name  could  rightfully  use  them  without 
authority  from  him.  The  trademark  of  the 
defendantB  consisted  also  of  the  initials  of  the 
founder  of  tbe  t)usines8  done  by  them,  W.  H. 
Weeks,  and  it  is  described  in  tbe  answer  and 
in  tbe  statement  registered  in  the  United  States 
patent  office  hs  consisting  of  tbe  letters  "  'W. 
H.  'W./  made  in  script,  in  white,  on  a  dark 
ground."  Tbe  defendants  are  engaged  In  the 
manufacture  of  confectionery,  and  state  in 
answer  that  their  goods  include  stick  candies, 
toy  forms,  caramels,  and  plain  confections, 
candied  fruilA,  leaves,  nuts,  and  tbe  like. 
These,  when  prepared  for  use,  are  packed  in 
boxes  of  various  sizes  and  forms,  each  of 
which  bears  a  slip  or  label  indicating  the  vari- 
ety of  confectionery  it  contains,  and  another 
slip  or  label  displaying  tbe  trademark,  which 
affords  to  tbe  purchaser  an  assurance  that  tbe 
goods  one  is  about  to  buy  are  the  genuine  prod- 
uct of  the  defendants'  establishment. 

As  a  general  proposition,  the  right  of  W. 
H.  Weeks  to  tbe  use  of  his  name  or  initials  as 
a  trademark  is  as  clear  as  that  of  P.  G.  Wiebt  to 
the  use  of  his  name  or  initials.  Hoyt  v.  Bayt, 
148  Pa.  628, 13  L.  R  A.  848.  They  are  not  tbe 
same.  They  do  not  even  bear  a  close  resem- 
blance to  each  other.  And  the  master  reached 
the  correct  conclusion  that  there  was  neither 
imitation  nor  infringement  shown  by  tbe  evi- 
dence. If  tbe  Initials  had  been  the  same,  we 
do  not  see  bow  tbe  defendants  cOiild  have  been 
restrained  from  using  his  own;  although  in 
that  case,  we  think,  there  should  have  been 
something  in  tbe  manner  of  use  to  distinguish, 
and  enable  the  public  to  distinguish,  the  prod- 
uct of  the  rival  ettabllsbments  from  each 
other;  and  it  is  probable  that  without  it  a 
court  of  equity  would  have  restrained  tbe  sec- 
ond comer.  But  in  a  recent  case  in  New  York 
{Chas.  8.  Bikini  Co,  v.  ffiggint  Soap  Co,  144 
N.  T.  462,  27  L.  R.  A.  42),  it  was  held  that 
the  prior  use  of  one's  name  by  other  persons 
in  the  same  business  does  not  destroy  the  right 
of  him  whose  name  it  is  to  use  it.  The  right 
to  use  one's  name  seems  to  have  been  held  to 
be  a  personal  right,  as  clear  in  business  as  in 
personal  correspondence.  We  have,  however, 
no  such  question  here.  Tbe  master  has  rec- 
ommended, and  the  court  below  has  issued,  an 
injunction  against  the  defendants  restraining 
them  from  tbe  use  of  tbe  letters  ••  'W.  H.  W./ 
printed  In  script.  In  white,  in  a  horizontal  line, 
npon  a  red  background."  This  decree  says  to 
the  defendant,  "Tou  have  a  right  to  your 
trademark,  and  may  lawfully  use  it;"  but  go- 
ing beyond  the  claim  of  tbe  plaintiffs  as  stated 
in  tbe  bill,  it  adds,  ''Tou  must  not  use  tbe 
same  kind  of  letters  or  mode  of  arrangement 
or  colors  used  by  the  plaintiffs."  Now,  these 
accessions  constitute  no  part  of  the  plain- 
tiffs' trademark.  Tbe  description  filed  in  the 
United  States  patent  office  states  that  the  let- 
ters are  generally  used  in  script,  but  may  be 
ui^ed  in  any  other  way.  They  are  put  upon  a 
background  of  "any  suitable  color,"  no  color 
whatever  being  named.  If  this  injunction  can 
be  sustained  on  the  ground  on  which  it  was 
put  in  tbe  court  below,  there  is  no  stvle  of  let- 
ter, no  mode  of  arrangement,  no  color  in  tbe 
*olar  spectrum,  to  which  tbe  plaintiffs  cannot 
lay  equal  claim.  But,  as  the  plaintiffs  tbem- 
feives  say  in  the  description  from  which  we 
nave  auot^,  **tbe  essential  characteristic  of 


our  trademark  Is  the  letters  'P.  C.  W/  "  Theme 
are  what  indicate  the  ownership  and  origin  of 
the  goods,  and  they  carry  their  assurance  to 
tbe  public  without  regard  to  their  own  shape, 
arrangement,  or  color.  A  tradesman  can  have 
no  exclusive  right  to  mathematical  lines,  to 
styles  of  printing,  or  colors. 

The  master  finds  that  tbe  defendants  have 
adopted  boxes  and  packages  quite  like  those 
used  by  tbe  plaintiffs.  The  same  is  no  doubt 
true  of  most  of  the  confectioners  in  tbe  com 
mon  wealth.  Tbe  boxes  and  packages  are  made 
by  box  manufacturers  to  contain  an  even  num 
ber  of  pounds,  or  fractions  of  a  pound,  and 
are  necessarily  uniform  in  size  and  general  ap 
pearance.  They  are  made  for  the  trade,  and 
are  sold  to  the  trade,  without  discrimination. 
Tbe  plaintiffs  and  the  defendants  have  an 
equal  right  tp  buy  from  the  manufacturers, 
and  they  must  buy  bozea  of  the  sizes  and 
shapes  made  for,  and  in  use  by,  confectioners 
ffenerally.  Tbe  similarity  in  size  and  shape  of 
the  boxes  does  not,  therefore,  justify  tbe  mas- 
ter in  finding  that  they  were  selected  for  an 
improper  or  fraudulent  purpose;  for  tbe  size 
and  shape  of  tbe  boxes  are  determined  by  the 
makers,  and  fixed  upon  with  a  view  to  tbe  ac- 
commodation of  the  largest  number  of  pur- 
chasers. 

Tbe  other  circumstance  to  which  the  mas- 
ter refers  as  Justifying  his  decree  is  the  use  of 
the  same  names  for  varieties  of  candies  that 
tbe  plaintiffs  bad  previously  used,  and  perhaps 
devised.  But  one  who  invents  a  machine  or  a 
new  combination,  or  devises  a  new  article,  con 
tributes  tbe  result  of  bis  skill  and  bis  inventive 
powers  to  the  public  if  be  does  not  take  tbe 
necessary  step  to  secure  himself  an  exclusive 
right  to  use  and  vend  bis  invention.  If  he 
does  not  do  this,  he  must  not  complain  if  his 
neighbor  appropriates  bis  invention  or  device 
to  his  own  use,  and  enters  into  competition 
with  him  in  its  production  and  sale.  The 
ground  on  which  the  courts  will  interfere  in 
such  cases  is  to  protect  the  inventor  from  the 
attempt  of  bis  neighbor  to  sell  his  own  work 
as  and  for  the  work  of  the  inventor.  This 
would  be  enjoined  as  a  fraud  upon  both  the 
inventor  and  the  public;  but,  so  long  as  he 
sells  his  own  work  as  bis  own,  any  man  may 
imitate  tbe  unprotected  work  of  any  other  man 
as  closely  as  he  is  able.  We  think  the  injunc* 
tion  awarded  in  this  case  cannot  be  sustained 
upon  tbe  findings  of  the  learned  master,  and 
should  be  set  aside.  If  the  defendauts  are 
really  attemping  to  sell  their  own  confectionery 
by  representing  it  to  the  public  as  tbe  produc- 
tion of  the  plaintiffs,  this,  and  not  animitatioD 
or  Infringement  of  tbe  trademark,  should  be 
charf2:ed  in  the  bill  as  tbe  ground  of  relief. 

The  decree  is  reversed. 

No  order  is  made  in  relation  to  costs. 

Mitchell*  J.,  dissenting: 

This  is  a  perfectly  clear  case  of  fraudulent 
effort  of  appellants  to  get  a  part  of  plaintiff's 
trade,  by  such  imitation  of  his  boxes,  labels, 
lettering,  coloring,  etc.,  as  will  deceive  and 
mislead  intending  purchasers.  It  is  an  effort 
which  equity  ought  to,  and  usually  does,  en- 
Join,  without  reference  to  the  strict  doctrine  of 
trademarks.  For  this  reason  I  would  affirm 
tbe  decree. 

Dean  and  Fell*  JJ.,  concur. 
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Peter  B.  MYERS,    Impleaded,   et&,  Retpt. 

(UON.  T.90B^ 

1.  The  rl^htofa  wife  to  aMdcrna  policy 
of  insarajieo  on  tho  lifo  of  hor  husband* 

oDder  Laws  1B79,  chafi,  218,  wben  the  policy  is 
hnied  for  her  beoeflt  and  the  husbaod  irives  his 
written  oonsent.  is  not  limited  to  poJioies  Issued 
or  delivered  wlthla  the  state,  but  ezieudB  to 
those  issued  by  a  foreign  oompaoy  iQ  another 
state. 

S.  Stipolartionfl  in  an  inanraneo  policy 
against  aasi^niBenta  cannot  avail  an  as- 
ilynor  whon  the  insurer  declines  to  take  advan- 
tage of  tbem  and  pays  the  money  into  court. 

(October  18. 1808.) 

APPEAL  by  plaintiff  from  a  Jadgment  of 
the  General  Term  of  the  Supreme  Court. 
Fourth  Department,  reversiDf  a  Judgment  of 
the  Oneida  County  Circuit  in  favor  of  plaintiff 
in  an  action  brought  to  recover  the  proceeds 
of  a  life  insurance  policy  which  defendant 
claimed  under  an  assignment.    Afflrmed, 

The  facta  are  stated  m  the  opinion. 

Mr,  S*  BL  Iiindaley,  for  appellant: 

The  foundation  for  the  assignment  of  the 
policy  was  the  agreement  made  October  24, 
Ifkil,  between  the  husband  and  wife,  that  the 
wife  would  upon  demand  execute  a  transfer  of 
the  policy. 

That  agreement  being  a  contract  directly  be- 
tween husband  and  wife  was  void. 

EendriekM  t.  Jmocs,  117  N.  Y.  411,  6  L.  R 
▲.650. 

Prior  to  the  legislatiTe  acts  (Laws  1878, 
chap.  S21.  and  Laws  1879,  chap.  248),  a  mar- 
ried woman  was  incapsble  of  assigning  a  pol- 
icy of  insurance  issued  upon  the  life  of  her 
husband  for  her  benefit. 

Eadie  t.  Slimmon,  26  N.  Y.  0,  83  Am.  Dec. 
885;  Briek  ▼.  Campbell,  123  N.  Y.  848,  10  L. 
R.  A.  259:  Bomaine  y,  Chauneey,  129  N.  Y. 
674,  14  L.  R  A.  712;  ift7^  T.  OampbeU,  140 
N.  Y.  457. 

Laws  of  1878,  cbap.  821,  wbicb  provided 
that  a  married  woman  might  dispose  of  sucb 
policy  'in  case  sbe  have  no  cbild  or  children 
bom  of  ber  body,"  has  no  application  bere, 
because  this  plaintiff  has  a  child  bom  of  ber 
body  yet  living. 

liawB  1879,  chap.  248,  is  by  its  express  terms 
applicable  to  no  policies  of  insurance  except 
those  and  those  only  wbicb  were  ''issued 
within  the  state  of  New  York." 

This  policy  was  not  ''issued  within  the  state 
of  New  York."  It  was  issued  at  the  office  of 
the  company  in  Hartford,  Connecticut,  and 
immediately  became  an  effective  and  binding 
contract. 

Cooper  ▼.  Pacife  Mat  Int.  Oa.  7  Ney.  116,  8 
Am.  Rep.  705. 

By  its  own  terms  it  is  a  Connecticut  con- 


tract, executed,  delivered,  and  to  be  performed 
in  that  state. 

9  Herman,  Estoppel,  710;  7  Am.  &  Eng. 
Enc.  Law,  p.  7;  Maetier  v  Frith,  6  Wend  10«; 
Eailock  T.  Commercial  In$.  Co.  26  N.  J.  L  268; 
JSouthem  L.  Int.  Co,  v.  Kempcon,  56  Ghi.  889: 
Tonge  v.  BquitahU  L.  Attur  Co,  80  Fed.  Rep. 
902;  ShaUuek  y  Mutual  L.  Int.  Co.  4  Cliff. 
598;  Cooper  v.  Pacific  Mut  Int.  Co.  7  Key.  116, 
8  Am.  Rep.  705;  Lortcher  r.  Supreme  Ijodge 
K.  qfH,  72  Mich.  816,  2  L.  R  A.  206;  Byde 
T.  Ooodnaw,  8  N.  Y.  266;  Western  v.  Genettee 
Mut,  Int.  Co,  12  N.  Y.  '-?58;  MiUiout  v.  John- 
ton,  21  N.  Y.  8.  R  882;  1  May,  Ins.  8d  ed. 
§  66;  Cooke.  Life  Ins.  48;  1  Bacon,  Ben.  Soc. 
&  Life  Ins.  new  ed.  538:  Bliss.  Ufe  Ins.  ^  870; 
1  Biddle.  Ins.  g  149;  Niblack,  Ace.  Ins.  &  Ben. 
8oc.  2d  ed.  ^§  188,  189. 

The  statute  (Laws  1879,  chap.  248).  which 
provides  for  assignment  by  wives  of  policies  of 
insarance  for  their  benefit  upon  the  lives  of 
their  husbands,  covers  by  its  terms  none  but 
policies  "issued  within  the  state  of  New  York," 
and  it  should  be  strictly  construed. 

Brick  y.  Campbdl,  122  N.  Y.  848,  10  L.  R. 
A.  269;  Miller  r.  CampbeU,  140  N.  Y.  460; 
Travtlerif  Int.  Co.  y.  Healey,  86  Hun,  580. 

Statutes  conferring  powers  and  riehts  upon 
married  women  are  in  derQffation  of  common 
law,  and  are  to  be  construed  strictly. 

28  Am.  &  Eng.  Enc.  Law,  p.  889;  BertUt  y. 
yvnan,  92  N.  Y.  157,  44  Am.  Rep.  861;  F^U 
gerald  v.  Quann,  109  N.  Y.  441. 

The  courts  have  strictly  limited  the  scope  of 
the  act  of  1878  to  its  precise  wording. 

SmilUe  y.  Q^inn,  90  N.  Y.  497;  Brick  v. 
CampbeU,  122  K.  Y.  848,  10  L.  R  A.  259; 
Brummer  y.  Cohn,  88  N.  Y.  17,  40  Am.  Rep. 
608. 

The  laws  of  Connecticut  have  nothing  to  do 
with  the  assignment  which  was  executed  in 
this  state. 

MiUer  y.  OampMl,  140  N.  Y.  457. 

The  policy  was  created  without  any  assign- 
able quality. 

Bacon,  Ben.  Soc.  A  Life  Ins.  §  295;  Unitf^ 
Mut.  L.  Attur.  Atto.  v.  Dugan,  118  Mass. 
219;  Knickerbocker  L.  Int.  Co.  y.  Weitz,  W» 
Mass.  157;  Sterent  v.  Warren,  101  Mass.  564 ; 
Wamock  y.  Damt,  104  U.  8.  775,  26  L.  ed. 
924;  Fittpatrick  y.  Hartford  Life  db  A.  Inn. 
Co.  66  Conn.  188. 

Restrictions  in  policies  as  to  transfers  or  at^ 
sign  men  ts  are  always  upheld. 

New  York  L.  Int,  Co.  v.  Flacky  56  Am.  Dec. 
749,  note,  citing  1  Phillips.  Ins.  §§  107,  207; 
Smith  y.  Saratoga  County  Mut.  F,  In*.  Co.  1 
Hill,  497,  8  Hill,  508;  Ferree  v.  Oxford  F.  <k  L 
Int.  Co.  67  Pa.  878, 5  Am.  Rep.  486:  WaUrhotiM 
y.  Gloucester  F.  Int,  Co,  69  Me.  409;  Lazarut 
y.  Commonwealth  Int.  Co.  5  Pick  76;  Stolle  v. 
jEtna  F,  A  M,  Int.  Co.  10  W.  Va.  546,  T* 
Am.  Rep.  593;  Lyndt  t.  Newark  F,  Int.  Co. 
139  Mass.  57. 
'Equitable  considerations  are  of  no  moment 

Milhout  y.  Johnton,  21  N.  Y.  S.  R.  382 


NOTB.— As  to  assignments  of  life  insurance  pol- 
icies made  payable  to  a  wife,  see  a  considerable 
namher  of  cases  In  a  nou  to  Johnson  v.  Alexander 
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and.)  9  L.  H.  A.  663;  also  Briok  v.  Campbell  (N.  T. 
10L.B.A.aie,and  note. 
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Fhtnk  T.  MuHud  L.  Im.  Co.  102  N.  T.  266, 56 
Am.  Rep.  807;  Brummer  t.  Cohn,  86  N.  Y. 
11,  40  Am.  Rep.  608;  Brick  t.  Campbdl,  122 
N.  Y.  887.  10  L.  R.  A.  259;  Champlin  y.  Uy- 
Hn,  18  Weed.  412,  81  Am.  Dec.  882;  Weed  t. 
Weed,  04  N  Y.  248. 

Mr.  WiUiajB  Kenuiii»  for  respoDdent: 

Tbe  asKignment  of  the  policy  by  the  plaiotiff, 
with  the  written  coDsent  of  her  bascMiDd,  to 
tbe  defeDdant,  Myera,  was  valid,  and  the  de- 
fendant,  Myers,  was  entitled  to  the  policy  and 
is  entitled  to  tbe  proceeds  thereof. 

Laws  1870.  chap.  248,  §  1. 

In  the  interpretation  of  statutes  the  great 
principle  wbicn  is  to  control  is  tbe  intention  of 
tbe  legislature  in  passing  tbe  same,  which  in- 
tention is  to  be  ascertained  from  the  cause  or 
necessity  of  making  the  statute  as  well  as  other 
circumstances. 

iVtipto,  Wood,  ▼.  Laeombe,  99  N.  Y.  48;  Peo- 
vie,  Westcheater  F,  In$.  Co,,  y.  Davenport,  91 
r{.  Y.  574;  People,  Comtnonteeaith  Ins.  Co.,  y. 
Coleman,  121  N.  Y.  642. 

The  policy  was  issued  within  the  meaning 
of  the  act  of  1879.  ** within  tbe  state  of  New 
York,  upon  tbe  liyes  of  husbands  for  the  ben- 
efit and  use  of  their  wives,  in  pursuance  of  the 
laws  of  the  state." 

80  far  as  our  courts  have  discussed  and 
passed  upon  this  question^  they  have  sustained 
such  assignment  of  policies  issued  by  compa- 
nies of  other  states  and  assigned  in  this  state. 

Wileon  y.  Lawrence,  13  Hun,  288.  76  N.  Y. 
685;  hriek  y.  CampbeU,  122  N.  Y.  887,  10  L. 
R.  A.  259:  Oonnertieiit  Mut.  L.  Ins.  Co.  y. 
Van  Campen,  82  N.  Y.  B.  R  1125; '  JfiYfor  y. 
Campbell,  140  N.  Y.  457. 

Our  courts  have  not  held  that  outside  of  the 
act  of  1840  such  policies  are  not  assignable. 
They  have  held  that  their  nonassignability  was 
due  to  tbe  act  itself,  that  the  designs  of  the 
act  were  to  provide  for  widowhood,  and  the 
intention  was  that  the  wife  could  not  fustrate 
that  design  by  assignment. 

Eadte  v.  Slimmon,  26  N.  Y.  9,  82  Am.  Dec 
895;  Living  y.  Domett,  26  Hud.  151 :  WtUon  y. 
Lawrence,  18  Hun,  288:  Barry  y.  Equitable  L. 
Aseur,  80c.  59  N.  Y.  587;  Hrummery.  Cohn,  86 
N.  Y.  11,  40  Am.  Rep.  508;  Frank  r.  Mutual 
L.  Ine.  Co.  102  N.  Y.  266.  55  Am.  Rep.  807. 

If  tbe  plaintiff  claims  tbe  benefit  of  the  act 
of  1840  making  the  policy  nonassignable,  then 
she  must  submit  to  tbe  act  of  1879,  which  did 
away  with  the  nonassignability  of  the  policy 
under  tbe  act  of  1840  and  rendered  It  assigna- 
ble. 

The  assignment  of  such  policy  by  the  wife 
was  allowed  by  tbe  law  of  Connecticut  and  is 
valid,  and  the  defendant  is  entitled  to  the  pro- 
ceeds under  such  law. 

Continental  L.  Ine.  Co.  v.  Palmer,  42'Conn. 
66, 19  Am.  Rep.  580:  Connecticut  Mut  L.  Ine. 
Co.  y.  Weetervelt,  52  Conn.  586:  Barry  v. 
Equitable  L.  Aeeur.  Soc^N.Y.  587. 

The  fact  that  the  bubsand  and  wife  had  a 
child  to  whom  the  insurance  was  payable  in 
case  tbe  wife  did  not  survive  tbe  husband  did 
not  affect  tbe  validity  of  the  assignment.  Tbe 
contingent  interest  of  the  child  did  not  arise, 
and  by  the  assignment  the  defendant  Myeis  be- 
came vested  with  the  whole  interest  in  the  pol- 
icy. 

Anderson  v.  Ooldemidt,  108  N.  Y.  618. 
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The  provision  in  the  policy  'that  no  assign- 
ment of  this  policy  shall  be  valid"  does  nol 
aflTect  tbe  assignment  to  tbe  defendant  Myers. 

LeinkaufY.  Caiman,  110  N.  Y.  50. 

O^Brleiif  J.,  delivered  tbe  opinioii  of  the 

court: 

The  plaintiff  claimed  to  be  entitled  to  the 
proceeds  of  a  policy  of  insurance  upon  tbe  life 
of  her  husband,  and  tbe  learned  trial  judge 
sustained  her  claim.  The  general  term  re- 
vc-ssed  the  Judgment,  having  arrived  at  a  dif- 
ferent conclusion,  upon  what  seems  to  ua  to 
be  a  very  reasonable  construction  of  a  statute 
which  is  involved.  On  the  28tb  of  October. 
1880,  tbe  plsin tiff's  husband  insured  his  life 
for  her  benefit  in  the  Connecticut  Mutual  Life 
Insurance  Company.  The  policy  was  issued 
at  Hartford,  and  sent  by  mail  to  one  of  the 
agents  of  the  company  in  this  state,  to  be  de- 
livered to  tbe  husband,  who  bad  made  the 
written  application  upon  which  it  was  issued. 
Tbe  insured  died  in  January,  1890,  with  tbe 
policy  in  force.  Tbe  plaintiff  claimed  the 
money  payable  under  the  policy  amounting  to 
$2,000,  as  widow  of  the  insurea,  and  the  payee 
named  therein.  The  defendant  also  claimoi 
it  under  a  written  assignment  from  the  plain- 
tiff, to  which  her  hust«nd,  the  deceased,  had 
consented  in  writing  executed  in  due  form. 
Both  parties  claiming  the  money,  the  company 
refused  to  pay  either,  and  the  plHintlff  brought 
the  action  against  it  alone.  Subsequently  it 
paid  the  money  into  court,  and  the  assignee 
was  made  a  party.  Tbe  controversy  is,  there- 
fore, between  the  widow  and  her  assignee,  and 
turns  upon  the  validity  of  the  assignment .  It 
is  quite  true,  as  urged  by  tbe  learned  counsel 
for  tbe  plainiiff ,  that  prior  to  the  statutes  (Law* 
1878,  chap.  821;  Laws  1879.  chap.  248)  a  mar- 
ried woman  was  incapable  of  assigning  a  policy 
of  insurance  for  her  benefit  upon  the  life  of  her 
husband.  MiUer  v.  CampbeU,  140  N.  Y.  457; 
Bomaine  v.  Ckauncey,  129  N.  Y.  574.  14  L.  R. 
A.  712:  Bnek  v.  Campbea,  122  N.  Y.  848, 10 
L.  R  A.  259:  Eadie  v.  SUmmon,  26  N.  Y.  9, 
82  Am.  Dec  895.  But  the  obvious  purpose  of 
these  statutes  was  to  remove  this  disability,  and 
it  1b  not  contended  that  the  incapacity  sUU  ex- 
ists in  general,  but  only  in  particular  cases. 
The  learned  counsel  for  the  plaintiff  has  de- 
voted a  considerable  part  of  his  argument  to 
establish  the  proposition  that  tbe  policy  was  is- 
sued and  delivered  in  the  state  of  Connecticut, 
and  not  in  this  state,  and  therefore  Is  a  Con- 
necticut contract  For  tbe  purposes  of  thla 
case  we  will  assume  that  he  is  correct  in  this 
contention.  But  we  think  that  is  not  a  material 
circumstance  in  the  determination  of  the  ris:hts 
of  the  parties  in  a  controversy  between  them 
with  respect  to  the  right  to  receive  the  money. 
Such  a  policy  is  assignable  by  the  wife  under 
the  laws  of  Connecticut  Continental  L. 
Ine,  Co.  V.  Palmer,  42  Conn.  66,  19  Am. 
Rep.  580:  Conneeiieut  Mut  L.  Ine.  Co.  t.  Wee- 
tervelt, 52  Conn.  586;  Barry  v.  Equitable  L. 
Aeeur.  8oc.  59  N.  Y.  587.  Tbe  law  of  the 
place  where  tbe  contract  is  made  is  sometimes 
important  when  questions  concerning  its  valid- 
ity or  construction  are  involved.  But  in  this 
case  no  such  questions  arise.  The  sole  ques- 
tion is  wlietber  it  was  transferable,  and  whether 
the  defendant,  by  the  assignment,  has  acquired 
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the  rfffat  and  title  to  tbe  proceeds.  Nor  is  there 
ssj  question  made  with  respect  to  tbe  suffi- 
eieocy  of  the  instiament  of  assieomeat,  in  form 
sad  sabstaoce,  to  pass  the  benencial  ioterest,  if, 
h7  tbe  laws  of  this  state,  the  policy  could  be 
trsDsf erred  under  aoy  circa mstances.  In  .what- 
ever state  or  Jurisdiction  the  obligation  bad  its 
legHl  origin.it  was  held  within  this  state  as  prop- 
enj.and  was  subject,  in  all  respects,  to  tbe  laws 
of  this  state.  The  plaintiff's  contention  must 
rest  entirely  upon  the  proposition  that  by  tbe 
laws  of  this  state  she  was  incapable  of  making  a 
▼slid  assiirnment,  and  this  we  understand  to 
he  the  ground  upon  which  she  relies  to  sustain 
this  appeal  The  aet  of  1879  (chap.  248)  is  en- 
titled **An  Act  for  tbe  Relief  of  Policy  Holders 
hi  Life  Insurance  Companies/'  and  the  Ist 
section  reads  as  follows:  "All  policies  of  in- 
surance heretofore  or  hereafter  issued  within 
the  state  of  New  York  upon  tbe  lives  of  hus- 
bands for  the  benefit  and  use  of  their  wives,  in 
pursuance  of  ttie  laws  of  this  state,  shall  be, 
from  and  after  tbe  passage  of  this  act,  assign- 
able by  said  wife  with  tbp  written  consent  of 
her  hBsbfind;  or,  in  case  of  her  death,  by  her 
leeal  representatives,  with  tbe  written  consent 
of  her  husband,  to  any  person  whomsoever,  or 
be  surrendered  to  the  company  Inuing  such 
policy,  with  the  written  consent  of  the  hus- 
band." That  this  statute  has  removed  the  dis- 
abilities of  married  women  to  assign  insurance 
policies  upon  the  lives  of  their  husbands,  at 
least  to  some  extent,  is  not,  and  of  course  can- 
not be,  denied.  But  tbe  learned  counsel  for 
tbe  plaintiff  insists  that  it  applies  only  to  pol- 
icies '  issued  within  the  state  of  New  York;" 
that  is  to  say,  that  it  ezteuds  no  further  than 
to  enable  them  to  assign  policies  issued  by  our 
domestic  companies;  and  that,  since  the  policy 
in  question  was  issued  by  a  foreign  company, 
and  in  another  state,  tbe  disability  to  assirn 
still  exists,  and  existed  when  the  plaintiff  made 
tbe  assignment  in  question.  We  think  that 
such  a  construction  of  the  statute  is  altogether 
too  narrow.  It  rests  entirely  upon  a  dose  ad- 
herence to  tbe  literal  meaning  of  words,  and 
fails  to  take  into  consideration  the  policy  and 
general  purpose  of  the  statute.  Of  course,  it 
was  passed  for  the  purpose,  as  indicated  by  tbe 
title,  of  relieving  married  women  from  the  dis- 
ability referred  to.  Bat  what  good  reason  is 
there  for  saying  that  the  legislature  intended, 
in  a  case  where  twd  policies  were  issued  upon 
the  husband's  life  for  the  benefit  of  the  wife, 
one  by  a  foreign  and  the  other  by  a  domestic 
company,  that  the  latter  was  to  be  transferable 
and  tbe  former  not?  At  the  time  of  the  pas- 
sage of  the  act  probably  one  half  the  policies 
for  tbe  benefit  of  married  women  within  the 
state  had  been  Issued  by  foreign  companies, 
and  they  were  being  constantly  issued  in  the 
same  proportion.  It  is  difficult  to  snppose  any 
practical  or  rational  purpose  that  tbe  legisla- 
ture could  haye  had  in  ^ew  if  it  intended  to 
remoye  the  disability  to  assign  as  to  one  half 
these  policies  and  retain  it  as  to  the  other  half. 
Kor  can  the  purpose  of  discriminating  against 
foreign  companies  and  favoring  our  own  be 
imputed  to  the  lawmaking  power  with  any 
more  reaaon.  It  must  be  assumed  that  tbe  in- 
tention of  the  statute  was  to  make  obligations 
of  this  character  held  in  this  state,  wherever 
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created,  assignable.  It  is  scarcely  poesible  that 
the  question  as  to  which  side  of  the  boundary 
line  of  tbe  state  the  policy  was  made  or  deliv- 
ered could  have  been  present  to  the  legislative 
mind. 

It  is  said  that  statutes  changing  the  common 
law  with  respect  to  the  rigbu  and  disabilities 
of  married  women  must  tie  strictly  construed. 
That,  of  course,  is  a  well-settled  principle,  but 
is  hardly  applicable  here.  That  the  common 
law  has  l>een  changed  by  the  statute,  there  Is 
no  dispute,  and  can  be  none.  It  is  admitted 
that  the  intention  was  to  remove  the  incapacity 
of  a  married  woman  to  assign  an  insurance 
policy  issued  for  her  benefit  on  tbe  husband's 
life.  What  is  claimed  is  that  the  power  thus 
conferred  is  not  generally  applicable  to  all  such 
policies,  but  special,  depending  entirely  on  the 
place  where  they  were  issued, — a  circumstance 
that  cannot  be  supposed  to  have  had  any  in- 
fluence upon  the  legislation  or  the  choice  of 
language  for  tbe  expression  of  the  thought  in 
tbe  legislative  mind.  The  rule  does  not  re- 
quire courts  in  any  case  to  seize  upon  some 
word  or  expression  in  a  statute,  and,  by  giving 
to  them  a  narrow  or  literal  meaning,  defeat 
tbe  general  purpose  and  manifest  policy  in- 
tended to  be  promoted.  It  being  conceded 
that  the  intention  was  to  enable  a  married 
woman  to  transfer  her  interest  in  certain  prop- 
erty, we  are  not  required  to  resort  to  strict 
construction  for  the  purpose  of  limiting  the 
power  to  obligations  created  in  this  state,  when 
we  can  see  that  its  convenience  and  necessity 
are  equally  applicable  to  contracts  made  else- 
where. In  such  a  case  we  should  be  guided 
by  tbe  general  and  well-settled  principles  for 
the  cons  I  ruction  of  statutes.  They  were  well 
stated  in  tbe  case  of  People^  Wood,  y.  Laeombe, 
99  N.  Y.  43.  in  this  language:  "  In  the  inter- 
pretation  of  statutes,  the  ^reat  principle  which 
is  to  control  is  the  intention  of  tbe  legisldture 
in  passing  tbe  same,  which  Intention  is  to  be 
ascertained  from  tbe  cause  or  necessity  of 
making  the  statute  aa  well  as  other  circum- 
stances. A  strict  and  literal  interpretation  is 
not  always  to  be  adhered  to,  and  where  the 
case  is  brought  within  the  intention  of  tbe 
makers  of  the  statute,  it  Is  within  the  statute, 
although  by  a  technical  interpretation  it  is  not 
within  its  letter.  It  is  the  spirit  and  purpose 
of  a  statute  which  are  to  be  regarded  in  its  in- 
terpretation; and  if  these  find  fair  expression 
in  the  statute,  it  should  be  so  construed  as  to 
carry  out  the  legislative  intent,  even  although 
such  construction  Is  contraij  to  the  literal 
meaning  of  some  provisions  of  the  statute.  A 
reasonable  construction  should  be  adopted  in 
all  cases  where  there  is  a  doubt  or  uncertainty 
in  regard  to  the  intention  of  the  lawmakers. 
These  general  rules  are  upheld  by  numerous 
authorities."  PeovU^WeHtchegter  If,  Int.  Ob., 
v.  Davenport,  91  N.  Y.  674;  People,  Common- 
toealth  Ins,  Co,,  v.  Coleman,  121  N.  Y.  542; 
Smith  y.  People,  47  N.  Y.  830.  The  stipula- 
tions in  the  policy  against  an  assiirnment  do  not 
affect  the  question  as  to  the  defendant's  rights. 
Whatever  force  these  clauses  had,  the  com- 
pany alone  can  take  advantage  of  them,  and, 
as  it  has  declined  to,  and  paid  the  money  into 
court,  they  do  not  concern  tbe  plaintiff.  We 
think  that  the  assignment  of  the  policy  to  the 
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defendant  Is  yalid  under  the  act  of  1879,  and 
ke  is  entitled  to  the  proceeds  paid  into  court. 
Th4  judgment  should  be  affirmed^  and  Judg- 


ment absolute  rendered  aiireinst  the  plaintiff, 
with  costs. 
All  concur,  except  Mariin,  J.,  not  riftfag. 
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*!•  Neither  a  mianomer  of  a  efime»  nor 
U&e  omisftion  to  giv^  it  any  name»  Id  the 

caption  of  an  indlctment»  affects  the  validity  of 
the  Indictment. 

£•  An  indictment  for  a  statutory  offense 

Is  sufficient  If  it  alleges  the  commission  of  the 
crime  in  the  words  of  the  statute,  if  by  that 
means  all  that  is  essential  to  constitute  the  offense 
Is  directly  cbarcred.  But  if  the  statute  does  oot 
■et  forth  all  of  the  elements  necessary  to  consti- 
tute the  offense  intended  to  be  punished,  an  in- 
dictment which  simply  follows  the  words  of  the 
statute  is  not  sufficient  It  must  in  such  case 
alleflre  the  particular  facts  necessary  to  bring  the 
case  within  the  intent  and  meaning  of  the  statute. 

8«  An  indictment  for  the  crime  of  offer- 
ing a  bribe  to  a  Juror,  under  the  provisions 
of  Gen.  Stat.  1894,  9  6348,  must  directly  allege  that 
the  person  to  whom  the  bribe  was  offered  was  a 
Juror,  that  the  defendant  knew  it,  also  what  was 
offered,  naming  it,  and  the  fact  tk^at  it  was  of 
value,  and  that  it  was  offered  with  intent  to  in- 
fluence the  action  of  the  Juror  as  such. 

4.  Held*  that  the  indictment  in  this  casOf 
which  is  for  offering  a  bribe  to  a  juror* 
is  not  sufficient  because  it  does  not  directly 
allege  the  aeienUr,  or  any  fact  showing  that  the 
thing  offered  to  the  Juror  was  of  value* 

(KovemlMr  2S,  18M.) 

APPEAL  by  defendant  from  an  order  of  the 
District  Court  for  Wright  County  over- 
ruling his  demurrer  to  an  indictment  charging 
him  with  bribery.    Revened, 

The  facts  are  stated  in  the  opinion. 

Meeere.  Rome  G.  Brown  and  W.  Zto'^Col- 
kin,  for  appellant: 

The  indictment  is  so  drawn  that  on  its  face 
it  shows  that  there  were  no  facts  or  drcum- 
Btances  oonstitating  the  crime  of  bribery  of  a 
Judicial  officer,  or  bribery  of  any  kind,  whereby 
the  indictment  is  contradictory  and  false  upon 
its  face  and  insufficient. 

It  is  expressly  provided  by  statute:  ''The 
indictment  shall  be  direct  and  certain  as  it  re- 
gards: (1)  the  party  charged;  (2)  the  offense 
charged;  (8)  the  particular  drcumstancea  of 
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the  offense  charged,  when  they  are  necessary 
to  constitute  a  complete  offense." 

Minn.  Stat.  1894,  §  7241. 

Bribery  is  only  committed  where  the  thini^ 
offered  as  a  bribe  is  accepted  by  the  person  to 
whom  it  is  offered. 

2  Bishop.  Crim.  L.  §  85;  8taU  v.  Walls,  54 
Ind.  561. 

An  indictment  which  charges  defendant 
with  a  criminal  offense  and  fails  to  set  oot  the 
acts,  facts,  and  circumstances  constituting  such 
offense,  or  sets  out  acts,  facts,  and  circum- 
stances consistent  with  his  innocence  of  the 
offense  charged,  is  bad. 

State  V.  Melntyre,  19  Minn.  98. 

The  official  character  and  authority  of  the 
person  to  whom  the  bribe  was  offered  is  oot 
sufficiently  stated. 

State  V.  Freeman,  15  Vt.  732:  State  v. 
Brown,  12  Minn.  490;  State  v.  Farrington,  59 
Minn.  149.  28  L.  R.  A.  895;  State  v.  Crooker, 
95  Mo.  889;  State  y.  Downer,  8  Yt.  424, 80  Am. 
Dec.  482;  State  y.  Burt,  25  Vt.  878. 

To  bold  this  indictment  good  (to  hold  that 
it  contains  a  definite  and  certain  statement  of 
the  following  facts  which  are  necessary  to  be 
true  in  order  to  make  the  act  complained  of  a 
public  offense)  it  must  state: 

(1)  That  Ernest  Otto  was  then  and  there  a 
regularly  impaneled  and  authorized  juror. 

(2)  That  he  was  such  a  juror  of  said  court 
and  of  the  said  term  of  said  court. 

(8)  That  he  was  duly  impaneled  and  was  sit- 
ting as  a  part  of  said  court  as  one  of  the  triors 
of  said  cases,  and  that  as  such  juror  the  said 
cases  were  beins^  tried  by  and  biefore  the  said 
twelve  jurors  of  which  ne  was  one.  ' 

(4)  And  that,  as  such  juror  so  impaneled 
and  sitting  as  a  trior  of  said  cases,  he  bad  or 
was  to  have  under  the  authority  of  law  some 
action,  vote,  opinion,  or  decision  in  the  deter- 
mination of  the  facts  and  verdict  in  said  cases. 

The  facts  and  circumstances  connected  with 
the  alleged  offer  are  not  stated. 

Brown  v.  StaU,  18  Tex.  App.  858. 

The  statement  as  to  what  was  caused  to  be 
offered  and  was  offered  to  Otto  is  insufficient. 

Designating  the  thing  offered  as  a  bribe  ia 
an  insufficient  statement  of  the  thing  which  is 
offered. 

ibid.;  People  y.  Ward,  110  Cal.  869. 

The  fact  of  value  must  be  shown  on  the  face 
of  the  indictment  by  proper  allegations  as  to 
the  character  of  the  thing  offered. 


NoTS.— The  decision  in  the  above  caRe  as  to  the 
Insufflcienoy  of  the  averment  of  Jcnowleclge  as  to 
the  fact  that  the  person  to  whom  a  bribe  was  offered 
was  a  Juror,  and  that  the  money  offered  him  was  of 
value,  is  one  that  lias  few  direct  precedents.    A 
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considerable  number  of  decisions  on  the  form  of  an 
indictmentfor  a  statutory  offense  are  found  in  a 
note  to  Com.,  Allegheny  County,  y«  Weiss  (FaJ  11 
L.B.A.68QI 


106. 


Statb  t.  Howabd. 
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Hie  question  of  Tshie  is  an  essential  element 
of  the  crime. 

Bisliop.  Grim.  L.  g  85;  Baker  ▼.  Rusk,  15 
a  B.  870;  Datfif  t.  Baker,  4  Burr.  2471;  2 
Btthop,  Grim.  Proc.  §  126. 

The  general  principle  in  regard  to  pleadings 
npports  the  rule  which  we  contend  for. 

Peap^T.  Ward,  llOCal.  869:  State  v.Hinck- 
ky,  4 Ifinn.  845;  State  y.  Tdney,  88  Kan.  714; 
Barton  t.  StaU,  29  Ark.  68;  State  t.  Mc 
Anulty,  26  Kan.  588;  StaU  ▼.  Anderson,  25 
Minn.  66,  83  A.m.  Rep.  455;  Boyle  7.  State,  87 
Tex.  359;  United  States  v.  Bornemann,  36  Fed. 
Rep.  257:  WiUianu  y.  State,  5  Tex.  App.  116; 
Oom.  V.  iieDo^joeU,  1  Browne  (Pa.)  860;  Markle 
▼.  State,  8  Ind.  535. 

Knowledge  on  the  part  of  those  oflFering  the 
brihe  is  not  sufflcieotly  averred. 

Iq  bribery  cases  knowledge  is  an  essential 
fact  which  must  be  expressly  alleged  and 
proved. 

Whart.  Grim.  PI.  &  Pt.  §  164;  Bishop, 
Crim.  L.  %  85:  2  Bishop.  Grim.  Proc.  ^  126; 
Bishop,  Directions  &  Forms,  §  246;  2  Whsrt. 
Precedents  of  Indictments  &  Pleas,  1012, 1013. 

Both  the  knowledge  and  intent  should  be 
ipecitically  stated. 

United  States  v.  OarU,  105  U.  S.  612,  26  L. 
cd.  1135;  Pettibone  v.  United  States,  148  U.  S. 
202.  37  L.  ed.  422;  Bimey  v.  StaU,  8  Ohio, 
230;  Com.  y.  Stout,  7  B.  Mon.  247;  Anderson 
▼.  State,  7  Ohio,  pt.  2,  p.  250;  State  v.  Mcln- 
tyre,  19  Minn.  95;  State  ▼.  Moloney,  12  R.  L 
251;  State  v.  Downer,  8  Vt  424,  30  Am.  Dec. 
482;  StaU  T.  Carpenter,  54  Vt.  551;  Com,  ▼. 
hrad,  4  Leicrh,  675;  Horan  v.  State,  7  Tex. 
1pp.  183;  StaU  ▼.  Hilton,  26  Mo.  199;  Coyne 
y.  PeopU,  124  111.  17;  United  StaUs  v.  (TNeiU, 
2Sawy.  481;  Gom.y.  Kirby,  2  Gush.  577;  Com. 
T.  Boynton,  12  Gush.  499;  Sehmidty.  State,  78 
Ind.  41:  1  Whart,  Grim.  L.  8th  ed.  {§  648. 

Id  all  ofifenses  touching  the  official  capacity 
or  authority  of  the  person  upon  or  with  whom 
ibe  offense  is  committed  knowledge  on  the  part 
of  the  accused  of  that  capacity  and  autboritT 
is  BD  essential  element  of  the  offense.  Knowl- 
edge must  be  alleged  with  directness  and  cer- 
tainty. Gourts  w  ill  not  speculate  as  to  whether 
some  other  allegation — as  that  of  intent  or  pur- 
pose— ^implies  the  element  of  knowledge. 

State  Y.  Cody,  recently  decided  by  this  court, 
«  N.  W.  798. 

Where  a  statutory  oifense  is  defined  in  gen- 
eral statutory  terms  it  is  not  sufficient  in  every 
case  to  allege  the  facts  and  circumstances  of  an 
offense  merely  in  the  terms  of  the  statute. 
Where  the  statutory  definition  is  in  general 
terms  the  statement  of  the  facts  and  circum- 
•tances  of  the  particular  offense  must  be  stated 
b  particular  terms  in  accordance  with  the  par- 
ticular facts  in  the  case,  and  where  any  partic- 
ular ingredient  is  under  the  common  law  or 
onder  Uie  rule  of  law  applicable  to  that  offense 
to  essential  part  of  such  an  offense,  the  state- 
ment of  the  particular  facts  and  circumstances 
must  go  beyond  the  words  of  the  statute  and 
ille^e  such  fact  particularly. 

UntUd  States  v.  CarU,  105  U.  S.  611,  26  L. 
ed.  1135;  United  StaUs  v.  Cruikshank,  92  U. 
8.  542,  28  L.  ed.  588;  United  States  y.  Sim- 
mons, 96  U.  B.  860,  24  L.  ed.  819 ;  Com. 
▼.  Clifford,  8  Gush.  215;  Com.  t.  Bean,  11 
Cash.  414,   14  Gray,   52;   Com,  T.  Filburn, 
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119  Mass.  297;  Ecans  v.  United  States  (No. 
1),  158  U.  8.  584,  88  L.  ed.  830;  United 
States  y.  Cook,  84  U.  8.  17  Wall.  168, 21  L.  ed. 
588:  United  States  y.  Bittinger  (Mo.)  15  Am. 
L.  Reg.  K.  S.  49;  Pettibone  v.  United  States, 
148  0.  8.  202.  37  L.  ed.  422;  Bimey  v  State, 
8  Ohio,  238;  Com.  y.  Stout,  7  B.  Mon.  248: 
StaU  V.  Krueger  (Mo.)  35  8.  W.  604;  StaU  v. 
Mclntyre,  19  Minn.  95;  SlaU  v.  Farrtnpton,  59 
Minn.  149,  28  L.  R.  A.  395;  Sarah  v.  StaU,  28 
Miss.  267,  61  Am.  Dec.  544;  (km.  y.  Barrett, 
108  Mass.  302;  1  Bishop,  Grim.  Proc.  624; 
Scfimidt  y.  StaU,  78  Ind.  41;  Enders  y.  People, 
20  Mich.  233. 

Messrs.  EL  W.  Childs,  QeorgB  B.  Ed* 
i^rtoo*  and  J.  T.  Alley,  for  respondent: 

The  name  a^iyen  to  the  crime  with  which  the 

{)leader  sought  to  charge  the  defendant  in  the 
ndictment  is  an  irregularity  and  not  fatal. 
The  charging  part  of  the  indictment  must  be 
looked  to  to  determine  the  character  of  the  of- 
fenflc 

StaU  T.  Jarvis,  18  Or.  360;  PeopU  v.  Cud 
dihi,  54  Gal.  53;  PeopU  v.  Phipps,  39  Gal.  331; 
StaU  y.  Coon,  18  Minn.  518;  StaU  v.  Munch, 
22  Minn.  70;  StaU  v.  Gartey,  11  Minn.  154; 
StaU  y.  Bno,  8  Minn.  220;  StaU  y.  Hinckley, 
4  Minn:  845. 

That  an  erroneous  name  was  given  to  the 
crime  by  the  grand  Jury  is  immaterial  if  in  fbe 
charging  part  which  follows  the  appellant  is 
charged  with  the  commission  of  a  crime.  The 
indictment  is  not  one  for  an  attempt  to  commit 
a  crime  but  for  a  completed  offense. 

StaU  y.  McOinnU,  30  Minn.  52;  2  Bishop, 
Grim.  L.  §  88;  State  v.  Gray,  29  Minn.  142;  1 
Bishop.  Grim.  Proc.  §  436. 

Under  the  allegations  in  the  indictment  the 
presumption  is  that  the  jury  was  duly  and 
regularly  impaneled  and  sworn. 

Clague  y.  Hodgson,  16  Minn.  329;  Leyde  v. 
Martin,  Id.  38;  StaU  y.  Ryan,  13  Minn.  370. 

It  is  stated  in  this  indictment  that  a  bribe  of 
money  of  value  was  offered,  and  this  is  in  the 
statutory  language,  and  is  all  that  is  necessary. 

2  Bishop,  Grim.  Proc.  §  75;  Com.  v.  Chap- 
man, 1  Ya.  Gas.  138;  1  Bishop,  Grim.  Proc. 
§§  4886.  579;  StaU  y.  Ellis,  83  N.  J.  L.  103; 
StaU  V.  Perley,  86  Me.  427;  PeopU  v.  Ward, 
110  Gal.  369. 

Money  beimr  the  measure  of  value,  the  alle- 
gation in  the  indictment  is  sufficient. 

StaU  V.  Brown,  113  N.  G.  645. 

Start*  Gh.  J.,  delivered  the  opinion  of  the 
court: 

The  defendant  demurred  to  the  indictment 
returned  against  him  by  the  grand  jury  <  f  the 
county  of  Wright  and  filed  in  the  district 
court  of  such  county  on  the  16th  day  of  June, 
1896.  The  court  overruled  the  demurrer  and 
certified  the  case  to  this  court.  Omitting  the 
title  the  indictment  is  in  these  words: 

"John  R.  Howard  is  accused  by  the  grand 
Jury  of  the  county  of  Wright  and    state  of 
Minnesota,  by  this  indictment,  of  the  crime  of 
brit)ery  of  a  Judicial  officer  committed  as  foi 
lows: 

"On  the  9th  day  of  December,  A.  d.  1895. 
there  was  pending  for  trial  in  the  district  court 
in  and  for  the  county  of  Wright  and  state  of 
Minnesota,  two  certain  civil  cases  and  actions 
entitled  respectively  ai  follows,  to  wit:    Mat- 
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tbew  Czech,  plaintiff,  against  the  Qreat  North- 
em  Railway  Company,  defendaDt,  and  Susie 
Czech,  plaintiff,  against  the  Great  Northern 
Railway  CompHny,  defendant,  and  at  said  time 
in  said  county  of  Wright,  the  regular  general 
December,  1805.  term  of  said  court  was  in  ses- 
sion, and  each  and  both  of  said  civil  cases  and 
actions  were  regularly  upon  the  said  term  cal- 
endar for  trial,  and  at  said  time  and  place  and 
%i  said  court,  each  and  both  of  said  cases  and 
xitions  were  upon  trial  together  before  one  of 
the  regular  judges  of  said  court  and  a  iary  of 
twelve  men,  and  the  name  of  one  of  the  said 
jury  men  of  the  said  twelve  Jurymen  was  then 
and  there  one  Ernest  Otto.  That  the  trial  of 
said  cases  and  actions  before  said  judge  and 
jury  began  December  the  6ch,  a.  d.  ]8&d.  and 
was  continued  and  held  during  and  over  De- 
cember the  9th,  1896,  and  until  December  the 
10th,  A.  D.  1896,  and  that  In  the  matter  of  the 
trial  of  the  said  caaes  and  actions  the  said 
court  had  full  and  complete  jurisdiction. 

"That  the  said  John  K.  HowHrd  on  the  said 
9th  day  of  December,  a.  d.  1896,  at  the  village 
of  Bunalo,  In  the  said  county  of  Wright  and 
state  of  Minnesota,  did  wrongfully,  unlaw- 
fully, and  feloniously  hire,  procure,  an^  cause 
one  O.  L.  Billings  to  offer  a  bribe  and  money 
of  ▼alue  to  the  said  juryman,  Ernest  Otto,  then 
and  there  serving  on  the  said  jury  as  aforesaid, 
with  the  intent  on  the  part  of  him,  the  said 
John  R.  Howard,  and  him,  the  said  O.  L.  Bil- 
lings, to  influence  the  action,  vote,  opinion, 
and  decision  of  him,  the  said  juryman,  Ernest 
Otto,  as  a  juryman  in  said  cases  and  actions, 
and  to  cause  him,  the  said  juryman,  Ernest 
Otto,  to  bang  the  said  jury,  and  re/^ardless  of 
his,  the  said  Ernest  Otto's,  convictions'  in  the 
matters  involved  in  said  cases  and  actions,  pre- 
vent a  verdict  being  rendered  in  said  cases  and 
actions  against  said  defendant,  and  that  the 
'  said  O.  L.  Billings  did  then  and  there  unlaw- 
fully and  feloniouslv  offer  the  said  bribe  and 
money  to  the  said  juryman,  Ernest  Otto,  for 
the  purpose  aforesaid  and  with  the  intent 
aforesaid,  solely  by  reason  of  his  bein^  hired, 
procured,  and  caused  to  do  so  by  the  said  John 
K.  Howard,  as  aforesaid,  the  said  John  R. 
Howard  being  then  and  there  in  the  employ 
of  the  said  defendant  in  the  cases  and  actions, 
and  at  the  said  time  and  place  engaged  in  as- 
sisting the  said  defendant  in  and  alx>ut  the  trial 
of  said  cases  and  actions,  contrary  to  the  form 
of  the  statute  in  such  case  made  and  provided 
and  against  the  peace  and  dignity  of  the  state 
of  Minnesota." 

The  section  of  the  Penal  Code  upon  which 
the  indictment  is  based  reads  thu8^— 

*' Bribery  of  a  Judicial  Officer.  A  person 
who  gives  or  offers,  or  causes  to  be  given  or 
offered,  a  bribe,  or  any  money,  proi>erty,  or 
value  of  anv  kind,  or  any  promise  or  agree- 
ment therefor,  to  a  judicial  officer,  juror, 
referee,  arbitrator,  appraiser,  or  assea^or,  or 
any  person  authorized  by  law  to  hear  or  deter- 
mine any  question,  matter,  cause,  proceeding, 
or  controversy,  with  intent  to  influence  his  ac- 
tion, vote,  opinion,  or  decision  thereupon,  is 
punishable  by  imprisonment  in  the  state  prison 
for  not  more  than  ten  years  or  by  fine  of  not 
more  than  $6,000,  or  both." 
Penal  Code,  g  64,  Oen.  Stat  1894,  g  6848. 
1.  The  crime  attempted  to  be  charged  in  the 
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indictment  is  "offering  a  bribe  to  a  juror."  or, 
strictly  speaking,  causing  a  bribe  to  be  offered 
to  a  juror.  In  the  caption  of  the  indictment 
the  crime  is  designated  as  "bribery  of  a  judi- 
cial officer."  This  discrepancy  is  the  first  ob- 
jection to  the  indictment  ureed  by  the  defend- 
ant. An  error  in  designating  the  name  of  the 
crime  in  the  caption  of  the  indictment  ia  an 
irregularity  only.  The  charging  part  of  the  in- 
dictment must  be  alone  considered  in  deter- 
mining whether  the  indictment  charges  a  pub- 
lic offense.  If  it  states  facts  showing  the  com- 
mission of  a  crime  by  the  defendant,  the  law 
determines  its  name  and  nature,  and  neither  a 
misnomer  of  the  crime  nor  the  omission  to  give 
it  a  name  affects  the  validity  of  the  indictment. 
State  V.  Uinchley,  4  Minn.  846;  State  v.  GatTey, 
11  Minn.  166;  State  ▼.  Coon,  18  Minn.  618; 
State  V.  Munch,  22  Minn.  67. 

It  is  further  urged  that  the  indictment  la  in- 
sufficient because  it  does  not  charge  that  the 
person  to  whom  the  bribe  was  offered,  was  a 
juror.  The  allegations  of  the  indictment  in 
this  respect  are  sufficient. 

8.  Two  other  objections  to  the  indictment 
are  assigned  in  support  of  the  demurrer  merit- 
ing more  serious  consideration.  They  are  (a) 
that  the  indictment  does  not  contain  any  direct 
and  certain  allegation  of  fact  as  to  the  amount, 
kind,  or  value  of  the  thinff  offered  aa  a  bribe; 
(b)  that  it  is  not  alleged  that  the  defendant 
knew  that  the  person  to  whom  the  offer  waa 
made  waa  then  a  juror.  It  is  claimed  by  the 
state  that  the  indictment  substantially  followa 
the  statute  in  alleging  what  waa  offered  to  the 
juror,  and  that  it  Is  sufficient  in  all  other  re- 
spects when  tested  by  the  requirements  of  the 
statute,  which,  so  far  as  here  material,  are:  The 
indictment  shall  be  direct  and  certain  aa  re- 
gards the  offense  charged  and  the  particular 
circumstances  thereof  when  they  are  necessary 
to  constitute  a  complete  offense.  The  indict- 
ment is  sufficient  if  it  can  be  understood  there- 
from that  the  act  charged  as  the  offense  ia 
clearly  set  forth  in  ordinary  and  concise  lan- 
guage, and  that  the  act  constituting  the  offense 
is  stated  with  such  a  degree  of  certainty  as  to 
enable  the  court  to  pronounce  ludgment  upon 
a  conviction  according  to  the  right  of  the  case. 

No  indictment  is  insufficient  by  reason  of  a 
defect  or  imperfection  in  matter  of  form  which 
does  not  tend  to  the  prejudice  of  the  substan- 
tial rights  of  the  defendant  upon  the  merits. 
Gen.  Stat.  1894.  g§  7241.  7247,  7248. 

These  are  wholesome  and  sensible  provi- 
sions which  should  be  liberally  const ru^  and 
indictmenta  sustained  where  the  objection  isaa 
to  matters  of  form  and  not  of  substance.  But 
they  were  not  intended  to  encourage  laxity  in 
criminal  pleading  in  matters  of  substance,  but 
simply  to  cure  "a  diseaae  of  the  law"  resulting 
from  the  over-nicety  of  courts  and  their  lack 
of  practical  sense  in  giving  effect  to  formal  de> 
fects  in  indictments.  The  statute  dispenses 
with  mere  formality  and  technicality,  but  the 
requirement  that  the  indictment  must  be  direct 
and  certain  as  resrards  the  offense  and  the  par- 
ticular circumstances  thereof  is  imperative. 
State  V.  Brown,  12  Minn.  490;  StaU  v.  Mcln- 
tyre,  19  Minn.  93. 

The  rule  that  the  charge  must  be  laid  posi- 
tively, and  not  inferentially  by  way  of  recital 
merely,  is  not  abrogated  by  the  statute.    It  ia 
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tne  •■  dftlmed  by  the  state,  tbat  an  indictment 
iniy  charge  the  comroisslon  of  a  atatutory  of  • 
feme  in  the  lanituage  of  the  atatute  without 
grreater  particularity  when  by  that  meana  all 
that  \b  easential  to  conaUtute  the  offenae  ia  atated 
fully  and  directly. 

StaU  T.  Contfort,  22  Minn.  271;  State  y. 
Abrisrh,  41  Minn.  41. 

But  if  the  atatute  doea  not  set  forth  all  of  the 
elementa  necesaary  to  constitute  the  offense  in- 
tended to  be  pamahed,  an  indictmeot  which 
simply  follows  the  worda  of  the  atatute  ia  not 
sufilcieot.  It  must  in  auch  case  go  further  and 
allege  with  certainty  all  of  the  particular  facts 
nect'ssary  to  bring  the  case  within  the  intent 
and  meaning  of  the  statute.  If  the  atatute 
simply  namea  the  offense  and  provides  for  its 
punisbment,  or  defines  a  crime  by  ita  legal  re- 
sult, an  indictment  which  aimply  followa  the 
words  of  the  statute  is  not  suAlcient  It  must 
go  further  and  state  directly  the  facta  whence 
ibe  result  cumea. 

1  Biabop,  Crim.  Proa  gg  626-628;  Com.  t. 
Bean,n  Cosh.  414. 

It  ia  apparent  from  the  reading  of  the  atat- 
ute upon  which  the  indictment  in  thia  case  is 
based,  that  it  definea  the  crime  of  bribing  or 
offering  a  bribe  to  a  Juror  by  its  legal  result, 
and  doea  not  contain  all  of  the  easeDtial  ele- 
meDta  of  such  crime.  The  essential  elements 
of  the  crime  of  offering  a  bi ibe  to  a  ]uror  or 
judicial  ofllcer,  aa  neoesaarily  inferred  from 
the  statute,  include  knowledge  on  the  part  of 
the  accused  of  the  official  character  or  capacity 
of  the  person  to  whom  the  bribe  is  offered,  the 
fact  tbat  the  thing  offered  waa  something  of 
▼alae,  and  that  it  was  offered  with  the  intent 
to  influence  his  official  action.  It  ia  not  suffi- 
cient to  follow  the  worda  of  the  statute  and  al- 
lege tbat  the  defendant  offered  a  bribe  to  the 
juror,  naming  him,  with  intent  (following  the 
words  of  the  atatute),  or  offered  him  property 
of  Talue  or  money  of  value  with  auch  intent. 
On  the  contrary  it  ia  necessary  to  allege  di 
rectly,  and  not  by  way  of  recital  or  argument, 
the  official  character  or  capacity  of  the  person 
to  wbom  the  offer  was  made,  knowledge  that 
he  waa  auch  juror  or  officer  by  the  defendant, 
the  Dame  of  the  thing  offered  (if  known),  the 
fact  tbat  it  waa  of  value,  and  that  it  was  of- 
fered with  intent  to  influence  the  official  action 
of  such  person.  2  Bishop,  Crim.  Proc.  g  126; 
Feapie  v.  Ward,  110  Cal.  869;  United  States  v. 
Keggel,  62  Fed.  Rep.  57;  Brown  v.  State,  18 
Tex.  App.  358;  United  States  v.  CNeiU,  2 
Sawy.  4bl;  Com.  v.  Boyvton,  12  Cush.  490; 
Schmidt  V.  State,  78  Ind.  41;  State  v.  Carpenter, 
54  Vt.  551;  Pettibone  y.  United  States,  148  U. 
8.  202,  87  L.  ed.  422. 

Not  all  of  the  cases  cited  are  bribery  oasea, 
but  they  all  show  the  necessity  of  alleging  the 
scienter  in  similar  cases,  although  the  statute 
does  not  expressly  make  it  an  element  of  the 
offense. 

Tbe  forma  of  Indictmenta  for  bribery  or  of- 
fering a  bribe,  of  or  to  judicial  or  public  offl 
cers  or  jurors,  from  Ohitty  to  Bishop,  contain 
direct  alipgatiooa  as  to  tbe  knowledge  of  the 
defendant  in  the  premises,  the  thine:  given  or 
offered  and  ita  value  and  the  intent  with  which 
the  act  was  done.  8  Chitty,  Crim.  L.  696; 
BiHhop,  Directions  &  Forma,  %  247. 
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The  uaual  form  of  the  allegation  of  knowl- 
edge is  that  the  defendant,  "well  knowing  tha 
premises"  or  some  equivalent,  and  aa  to  the 
particular  thing  (if  it  was  monev)  given  or 
offered,  the  allegation  ia  either  "a  large  sum  of 
money  to  wit,  the  aum  of  $5"  aa  the  case  may 
be,  or  "the  aum  of  $5  in  monev."  The  latter 
seems  to  be  the  better  farm.  In  every  case  of 
bribery  or  offering  a  brib^  to  which  we  have 
been  referred,  or  which  we  have  found,  the  in- 
dictment contained  aubstantially  both  of  these 
allegationa  aa  to  knowledge  of  the  defendant 
and  tbe  thing  given  or  offered,  aave  two.  Tbe 
exceptions  are  the  cases  of  Com.  v.  Chapman, 
1  Ya.  Cas.  188,  and  State  v.  Bi^busch,  82  Mo. 
276.  In  the  first  case  tbe  sufficiency  of  the  in- 
dictment waa  not  involved.  In  the  second 
case  cited  the  indictment  waa  for  an  attempt 
to  induce  by  bribery  a  witnesa  to  absent  him- 
sf'lf  from  the  trial  of  a  cause.  It  contained  an 
sllegation  of  knowledge  on  the  part  of  tbe  de- 
fendant that  the  person  wbom  he  attempted  to 
bribe  was  a  witnesa,  but  it  contained  no  allega- 
tiona aa  to  tbe  facts  constituung  the  at  tempt,  or 
as  to  the  money,  property,  or  thing  offere<i  as  a 
bribe.  Tbe  indictment  in  thia  respect  followed 
the  words  of  the  statute,  and  it  waa  held  to  be 
sufficient  on  the  ground  tbat  the  crime  con- 
sisted of  ihe  attempt,  and  the  kind  or  amount 
of  the  bribe  need  not  be  alleged.  The  case 
turned  on  the  construction  of  the  statute  and 
is  not  here  in  point.  Tested  by  the  rules  of 
law  which  we  have  atated,  it  ia  apparent  that 
the  indictment  in  queation  ia  inaufficlent  aa  to 
the  allegationa  of  knowledge  on  the  part  of  the 
defendant  and  aa  to  the  particular  thing  offered 
to  the  juror. 

Aa  to  the  firat  it  ia  urged  that  the  allegationa 
in  the  indictment  to  the  effect  that  the  defend- 
ant was  employed  In  the  trial  of  the  casea  in 
which  the  person  to  whom  the  offer  waa  made 
was  a  juror,  and  tbat  he  caused  the  offer  to  be 
made  with  intent  lo  influence  his  action  as  such 
juror,  ia  a  sufficient  allegation  of  knowledge  on 
tbe  part  of  the  defendant.  But  both  knowl- 
edge and  intent  are  essential  elements  of  the 
crime,  and  both  should  be  directly  charged 
and  not  argumentatively  or  by  way  of  recitaL 
State  T.  Cody  (Minn.)  67  N.  W.  798. 

It  ia  not  necessary  in  this  case  to  allege  a  de- 
scription of  the  money  offered  to  the  juror,  or 
that  a  description  thereof  was  unknown,  or 
that  it  waa  current  money  of  the  United  states, 
but  it  was  necessary  to  allege  directly  some 
fact,  not  a  conclusion  or  a  result,  showing  that 
the  money  offered  was  of  value.  Aa  already 
stated,  the  simple  allegation  that  the  offer  waa 
a  given  sum  of  money  is  all  that  is  necessary. 
From  such  an  allegation  of  fact  the  court  can 
draw  the  conclusion  that  tbe  thing  offered  waa 
of  value.  A  variance  between  the  sum  named 
in  the  indictment  and  that  proved  on  tbe  trial 
would  not  be  material. 

We  are  not  to  be  understood  as  holding  that 
this  indictment  would  be  held  insufficient  if 
the  objections  thereto  were  made  for  the  first 
time  after  verdict.  In  such  case  we  would  be 
inclined  to  resort  to  all  permissible  intendments 
to  sustain  it. 

The  order  orerruling  the  demurrer  must  he  re- 
rersed^  and  the  case  remanded  to  tbe  Disrict 
Court,  with  direction  to  enter  an  order  sustain- 
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taig  the  demnrrer  and  resubmltHng  the  case  to 
another  grand  juir  or  diachargliig  the  defend- 
ant, aa  the  court  inall  be  advind. 

Canty*  J.,  concarrlnfi^: 

I  am  of  the  opinion  that  the  indictment  auf - 


flciently  charges  that  the  accused  knew  Ottm 
was  a  Juror  in  the  particular  cases  on  trial,  and 
sufficiently  allefres  the  intent  of  the  accused. 
In  other  respects  I  concur  in  the  foregoing 
opinion. 


HICHIGAK  SUPREME  COURT. 


<     John  MITCHELL 

V, 

Charles  PRANGE  et  oL,  Plffs.  in  Err. 
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1.  ATordiet  for'plalntiir  in  an  action  to  re- 
cover for  injuries  caused  by  nerhfrence  cannot 
be  found  upon  grounds  not  alleged  in  the 
declaration. 

8«  A  proTisioii  in  a  eontraet  for  ezcaTat- 
tn^  It  aewer  trench,  that  blasts  are  to  be  care- 
fully covered  to  eifectually  prevent  injury  to 
persons  or  property,  refers  to  injury  from  flying 
dA>ri8,  and  not  from  noise  of  the  explosion. 

8«  Failure  to  giTe  warnings  of  an  Ihf 
tended  blast  in  an  excavation  in  wbiob  blast- 
ing bad  been  going  on  for  several  weeks  will  not 
render  the  person  discharging  the  blast  liable  for 
Injury  to  a  blacksmith  injured  by  the  starting,  in 
consequence  of  the  noise,  of  a  horse  which  he  was 
shoeing  at  a  place  several  hundred  feet  distant 
from  the  excavation. 

(July  8, 1800D 

ERROR  to  the  Superior  Court  of  Grand 
Rapids  to  review  a  judgment  in  favor  of 
plain  tin  in  an  action  brought  to  recover  dam- 
ages for  personal  injuries  alleged  to  have  been 
caused  by  defendant's  negligence.    Retened, 

The  facts  are  stated  in  the  opinion. 

Mr,  Bimegr  Hoyt,  for  plaintiffs  in  error: 

A  person  doing  work  in  a  public  place  for 
the  benefit  of  the  public,  under  legislative  and 
municipal  authority,  cannot  be  held  for  negli- 
gence if  the  work  is  carefully  done,  although 
the  work  is  dangerous  in  its  character. 

Booth  V.  Bime,  W.  d  0.  T.  R,  Ck>,  140  N. 
Y.  267,  24  L.  R.  A.  106;  Benner  v.  Atlantic 
Dredging  Oo.  184  N.  Y.  156,  17  L.  R.  A.  220; 
Murphy  ▼.  Lotf^dl,  128  Mass.  896,  85  Am.  Rep. 
881;  Dodge  v.  Ees^x  CJovnty  Comre.  8  Met.  380; 
Tiedeman,  Mun.  Corp.  829,  and  cases  cited. 

In  such  casea  the  damage  is  termed  conse- 
quential. 

Detroit  T.  Beekman,  84  Mich.  125,  22  Am. 
Rep.  507;  Pontiac  v.  Carter,  82  Mich.  164; 
Lamed  v.  Bn'tcof,  62  Mich.  893. 

The  defendants,  under  the  authority  shown 
in  tliiscase,  had  as  much  right  to  proceed  with 
the  blasting  as  a  railroad  company  has  to  run 
its  locomotives  and  trains  along  its  road. 
Such  company  is  not  bound  to  give  special 
notice   to  every  person  In  houses  and  shops 


near  its  line  when  its  trains  are  coming  or  when 
its  whistles  are  to  be  sounded  or  bells  rung; 
and  are  liable  for  injury  CHUsed  by  sounding 
its  whistles  onlv  when  sounded  unnecessarily 
and  with  actual  knowledge  that  there  ia  Im- 
minent danger. 

Oehi'tree  v.  Chicago  db  N.  W.  R,  Co,  (Iowa) 
62  N.  W.  7;  Eeininger  t.  Great  Northern  R. 
C^.  69  Minn.  458;  Barron  v.  Chicago,  8t.  P 
M.  dh  0.  R.  Co.  89  Wis.  79;  SelUck  v.  lAtke 
Shore  dt  M.  8.  R.  Co.  93  Mich.  875,  18  L  R 
A  154;  Id.  58  Mich.  195;  Omaha  dt  R.  V.  R 
Co.  V.  aarke,  85  Neb.  867,  28  L.  R.  A.  504. 

The  blasting  was  not  the  proximate  cnuae  of 
the  injury  which  plaintiff  received. 

A  person  cannot  recover  for  the  conjunction 
of  defendant's  fault  with  circumstances  of  an 
extraordinary  nature  and  which  could  not 
have  been  foreseen. 

Allegheny  v.  Zimmerman,  95 Pa.  287, 40  Am. 
Rep.  649;  Fairbanks  v.  Kerr,  70  Pa.  86. 
10  Am.  Rep.  664;  Hoagv.  Lake  Shore  dt  M.  8. 
R.  Co.  85  Pa,  298,  27  Am.  Rep.  658:  PhilUpe 
v.  Diekereon,  dSi  111.  11,  28  Am.  Rep.  607; 
Rennerr.  Canfield^^mnn.W, 

Mr.  Charles  A.  Watt,  with  Mr.  Peter 
Doran*  for  defendant  in  error: 

The  defendants  were  engaged  in  firing  large 
and  heavy  blasts  of  dynan^ite,  causing  loud  and 
sudden  detonations,  in  one  of  the  most  popu- 
lous and  thickly  settled  streets  in  thecitv  of 
Grand  Rapids.  The  noise  occasioned  by 
these  blasts  was  an  actionable  nuisance  per  as, 
and  any  damage  produced  by  such  noise  would 
render  the  person  causing  it  liable  without  any 
showing  of  negligence  or  want  of  care  on  his 
part  whatever. 

Bishop,  Non-Gont.  L.  g§  411,  412,  416. 

The  law  exacts  from  a  person  who  under- 
takes to  do  even  a  lawful  act  on  his  own  prem- 
ises, which  mav  produce  injury  to  his  neighbor, 
the  exercise  of  a  degree  of  care  measured  by 
the  danger,  to  preventer  mitigate  the  injury. 

Booth  V.  Rome,  W.  dt  0.  T,  R.  Co.  140  N. 
Y.  267,  24  L.  R.  A\  105. 

There  is  a  question  of  fact  raised  on  this 
record  whether  this  blast  was  unnecessarily 
loud,  and  whether  defendants  have  taken  the 
proper  precautions  to  reduce  the  sound  of  the 
blast  to  the  proper  extent.  This  question 
should  properly  be  left  to  the  jury. 

Beay champ  v.  8aginaw  Juin.  Co.  60  Mich. 
168,  45  Am.  Rep.  80. 

The  accident  must  be  caused  by  the  negli- 


NoTB.—As  to  the  duty  of  those  engaged  in  blast- 
ing with  respect  to  the  safery  of  others,  see  Black- 
well  V.  Moorman  (N.  C.)  17  L.  H.  A.  789. 
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As  to  injuries  to  land  and  buildings  from  blast- 
ing, see  note  to  Benner  v.  Atlantic  Dredging  Oo.  (N 
Y.)  17L.  R.  A.  220. 
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fent  flcU  of  the  defendants,  but  it  ia  not  neces- 
■try  Uiftt  the  oooflequences  of  the  Degligeot 
icta  of  the  defendants  should  be  foreseen  by 
the  defendants.  It  is  not  necessary  that  either 
the  plaintiff  or  defendants  should  be  able  to 
foresee  the  coDsequences  of  the  negligence  of 
the  defendants,  in  order  to  make  the  defend 
ants  liable. 

BiUman  y.  IndianapdU,  0.  di  L.  R.  Ch.  76 
Ind.  175,  40  Am.  Rep.  230;  La  Duke  ▼.  Exeter 
Twp.  97  Mich.  450;  JUeil  v.  Detroit  Street  B. 
Co.  OSMich.  228;  NobU  ▼.  8t.  Joeeph  d  B. 
Harbor  R.  Co.  08  Mich.  250;  Bishop,  Non- 
Cont  L.§§  450,  451.456. 

It  is  a  question  for  the  jury  to  say  whether 
the  cause  is  proximate  or  not. 

Bishop,  Kon-CoDt.  L.  §  455. 

The  ci^  cannot  authorize  negligence  in  the 
preformance  of  its  public  contracts  any  more 
than  it  can  authorize  the  commission  of  a 
crime. 

Kendricky.  Towle,  60  Mich.  367. 

Hooker.  J.,  delivered  the  [opinion  of  the 
court: 

The  plaintiff  was  injured  by  the  kick  of  a 
horse  which  he  was  shoeing,  and  recovered 
a  judgment  against  the  defendants,  who  were 
entraged  in  excavating  a  trench  for  a  sewer, 
some  hundreds  of  feet  distant  from  his  shop. 
The  plaintiff's  claim  is  that  the  horse  was 
frightened  by  an  explosion  in  the  trench, 
caused  by  the  defendants  for  the  purpose  of 
excavaiiug  rock.  Counsel  for  the  plaintiff  ad- 
mitted upon  the  trial  that  blasting  was  neces- 
sary. The  first  count  of  the  declaration  al- 
leges the  explosion  as  wrongful;  the  second 
alleges  that  it  was  the  duty  of  the  defendants 
to  give  notice,  by  ringing  a  bell  or  otherwise, 
to  people  in  the  vicinity,  that  a  blast  was  to  be 
made,  which  duty  was  neglected.  Upon  the 
trial  it  was  claimed  that  defendant's  negligence 
consisted  in  using  an  excessive  charge,  in  fail- 
ing to  properly  cover  it,  and  in  failing  to  give 
the  proper  notice  of  the  intended  blast;  and  the 
case  was  allowed  to  go  to  the  jurv  upon  such 
theories.  It  was  improper  to  allow  the  jury 
to  find  a  verdict  upon  the  ground  that  the 
charge  was  excessive,  or  that  It  was  not  prop- 
erly covered,  as  neither  was  alleged  in  the  dec- 
laration. Furthermore,  there  was  no  evidence 
that  the  charge  was  an  improper  one,  or  that 
toy  usual  method  of  covering  would  have 
obviated  the  danger.  It  was  urged  that  filling 
the  trench  with  dirt  would  have  lessened  the 
Doise,  bat  it  was  not  shown  to  be  a  proper  or 
usual  or  reasonable  thin^  to  do,  to  excavate 
and  refill  a  trench  each  time  they  put  in  and 
explode  a  blast.  The  specifications  under 
which  the  work  was  done,  required  that: 
"When   rock   is  found  in  the  bottom  of  a 
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trencb.  It  la  to  be  taken  oat  to  a  depth  of  6 
inches  below  the  bottom  of  the  sewer,  and  re- 
placed by  a  strong  gravel,  well  rammed. 
Ledge  n^ck  that  cannot  be  removed  by  pick  or 
bar,  will  be  paid  for  as  extra  work  at  a  price 
named  in  the  proposal  for  such  excavation. 
Should  the  contractor  fail  to  name  a  price  for 
such  rock  excavation,  no  extra  allowance  will 
be  made  therefor.  The  estimate  of  ih* 
quantity  of  rock  excavated  will  be  based  upon 
the  bottom  width  of  trench  required  for  ky- 
ing  the  different  dimensions  of  sewers,  as  used 
in  the  original  estimate  of  quantity  of  excava- 
tion, with  side  slopes  of  i  of  a  foot  horizontal 
to  1  foot  vertical.  In  all  cases  where  blasting 
is  necessary,  the  blast  is  to  be  carefully  cov- 
ered with  brush  or  timber  sufficient  to  effect- 
ually prevent  injury  to  persons  or  property." 
The  provision  for  covering  was  evidently  to 
protect  persons  and  property  from  injury  by 
fragments  which  might  otherwise  be  thrown 
from  the  trencb,  and  it  was  error  to  instruct 
the  jury  as  follows:  "The  contract  with  the 
city  requires  that  in  all  cases  where  blasting  is 
necessary  that  the  blast  is  to  be  carefully  cov- 
ered with  brush  or  timber,  sufilciently  to  effect- 
ually prevent  injury  to  persons  or  property. 
Now,  was  this  blast  so  carefully  covered  with 
brush  or  timber  as  to  sufficiently  and  effect- 
ually prevent  injury  to  persons  or  property;  or, 
in  other  words,  did  these  defendants  use  all  the 
precautions,  notices,  and  warnings,  and  cover 
that  blast  of  dynamite  in  such  a  manner,  as  pru- 
dent men  ought,  under  like  circumstances,  to 
have  exercised? — is  a  question  for  you  to  de- 
termine." Nor  do  we  think  the  defendants 
negligent  in  not  taking  measures  to  apprise  the 
plaintiff  of  the  intend^  blast.  It  appears  (hat 
they  did  take  precautions  to  warn  passers  by 
wiibin  a  reasonable  distance,  but  it  would  hard- 
ly be  reasonable  to  expect  them  to  give  notice 
to  everyone  who  resided  or  worked  within  a 
radius  of  500  feet,  especially  after  the  business 
had  been  going  on  to  the  knowledge  of  such 
persons  for  several  weeks.  The  plaintiff  knew 
that  blasting  was  a  common  occurrence,  and 
to  be  expected  at  any  minute.  This  did  not 
deter  him  from  attempting  to  shoe  the  horse. 
He  did  not  know  when  the  blast  was  coming, 
and,  if  the  defendants  knew  Uiat  he  had  a 
blacksmith  shop  in  the  vicinity,  they  did  not 
know  that  he  would  have  the  foot  of  a  spirited 
horse  in  his  lap.  Both  were  engaged  in  law- 
ful acts,  and  upon  this  record  the  injury  ap- 
pears to  be  a  casualty,  which  is  not  ascribable 
to  the  defendants'  neglect  of  duty. 
Judgment  recereed,  and  a  new  trial  ordered. 

laongt  Ch.  J.,  did  not  sit.    The  other  Jos- 
ticei  concurred. 
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*!•  Eridenoe  held  rajflUcieiit  to  JastifF  a 
flDdlDjr  that  Id  1m79  there  was  such  a  recojrnltloo 
on  the  part  of  defeodant^s  ffrantor  (St.  Paul,  M.  & 
M.  R  Co.)  of  the  riirhts  of  the  public  aod  of  the 
city  in  the  premises  in  controversy  as  to  inter- 
rupt the  continuity  of  its  adverse  claim;  and 
hence  that  defendant  had  not  acquired  title  by 
twenty  years*  adverse  possession  before  the  com- 
mencement of  this  action. 

£.  City  Ordinance  No.  286»  passed  April  21, 
1882.  construed  as  a  mere  revocable  license  to  de- 
fendant to  erect  certain  structures  on  the  prem- 
ises referred  to. 

8.  Speei&I  Laws  1878t  ehap.  98,  con- 
stmed  tm  ffrantinir  the  defendant  the  rif ht,  as 

ajrainst  the  public  and  the  city,  to  occupy  the 
premises  in  controversy  (a  part  of  the  public 
levee)  with  Its  railroad  tracks  to  the  extent  neces- 
sary to  make  and  maintain  a  continuous  con- 
nection throuirh  the  city  between  its  two  lines  of 
railway  formerly  known,  respectively,  as  the  St. 
Paul  &  Chicago  Baibroadand  the  Minnesota  Cen- 
tral Railroad. 

On  ROiearinQ, 

4.  A  mnnicipal  corporation  has  no  pro- 
prietary rights  in  the  streets,  levees,  or  other 
public  grounds  within  its  territorial  limits. 
Whatever  rights  it  baa  in  them  it  holds  merely  in 
trust  for  the  publia 

6*  A  mnnieipality  has  no  anthorlty  over 
such  public  grounds,  except  such  as  is  delegated 
to  it  by  the  ICKislature.  The  **care,  supervision, 
and  control'*  of  all  public  highways,  streets,  etc, 
within  the  oJty  limits,  given  to  the  common  coun- 
ofl  of  the  city  of  8t.  Paul  by  the  city  charter 
(Special  Laws  M74,  chap.  1,  subohap.  4,  •  7),  did 
not  authorize  the  council  to  grant  to  a  railway 
company  the  right  to  construct  and  maintain  a 
freight  house  on  a "'  public  levee"  for  its  own  ex- 
elusive  use. 

6.  Section  11  of  the  same  enbduipter, 

providing  that  ''the  common  council  shall  have 
power  and  authority  ...  to  grant  the  right 
of  way  upon,  over,  and  through  any  of  the  pub- 
lic streets,  highways,  alleys,  public  grounds,  or 
levees  of  said  city,  to  any  steam  or  horse  railway 
company  or  corporation,  upon  such  limitations  or 
oonditionB  as  they  may  prescribe  by  ordinance,** 
onlv  authorized  the  common  council  to  grant  the 
right  of  trackage:  that  is,  the  right  to  construct 
and  operate  railroad  tracks  on  and  over  the  pub- 
lic grounds  within  the  city,  but  not  to  occupy  and 
use  such  grounds  as  a  site  for  depots,  freight 
houses,  or  other  buildings. 

7.  Gen.  Stat.  1878*  chap.  84»  •  47  (Gen. 
Stat.  UM,  I  »M2),  provides  that  **if  it  becomes 
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necessary  in  the  location  of  any  part  of  a  railroad 
to  occupy  any  road,  street,  alley,  or  public  way  or 
any  part  thereof,  it  shall  be  competent  for  the 
municipal  ...  or  other  public  authorities 
owning  or  having  charge  thereof  and  the  railroad 
company  to  agree  upon  the  manner  and  upon 
the  terms  and  conditions  upon  which  the  same 
may  be  used  or  occupied.**  HeUI,  that  this  only 
authorizes  municipal  or  other  public  authorities 
to  agree  or  arranore  with  a  railroad  company  as 
to  the  manner  or  terms  upon  which  it  may  oc- 
cupy public  streets  or  ways  with  its  railroad 
tracks,  but  does  not  authorize  them  to  grant  to 
the  railroad  company  rbe  right  to  occupy  them  as 
sites  for  its  depots,  freight  houses,  or  other  like 
structures. 

8.  Ordinance  NOb  886  of  the  city  of  St  Pant 
by  which  the  common  council  assumed  to  grant 
to  the  defendant  the  right  to  occupy  a  part  of 
the  public  levee  as  a  site  for  a  permanent  freight 
house,  was  invalid  because  in  excess  of  the  powers 
of  the  oommon  oouncli. 

On  Secmd  Rehe^frina. 

9.  Where  land  has  been  dedicated  to  a 
•pecificy  limited,  and  definite  public 
ne^,  the  legislature  has  no  power  to  destroy  the 
trust,  or  divert  the  property  to  any  other  pur- 
pose inconsistent  with  the  particular  use  to  which 
it  was  dedicated.  The  state  holds  such  property, 
not  in  a  proprietary,  but  in  a  sovereign,  capaoity, 
in  trust  for  the  use  to  which  it  was  dedicated. 
While  much  must  be  left  to  the  discretion  of  the 
legislature  as  to  the  best  manner  of  regulating 
that  use,  yet  its  power  of  control  oyer  such  prop- 
erty  must  be  exercised  in  oonformity  with  the 
piurpoee  of  the  dedication. 

10.  The'erection  of  a  warehonee  on  land 
dedicated  to  public  use  as  a  levee  Is  not  necessa- 
rily a  misuse  of  the  property,  as  such  structures 
nuiy  be  in  aid  of  the  use  for  which  it  was  dedi- 
oated. 

11.  The  legiislatore  mayalso^rantvor 
anthorise  the  grrantinK,  to  any  person 
or  corporation  having  traffic  with  craft  navi- 
gating  the  contiguous  waters,  the  exclusive  use 
of  so  much  of  a  public  leyee  as  Is  reasonably 
necessary  for  his  or  its  boslneas  with  such  craft, 
provided,  and  so  long  as,  it  does  not  unreasonably 
interfere  with  the  use  of  the  levee  by  the  publia 
But  to  give  a  public  levee,  or  any  part  of  it«  to  a 
railway  company,  as  a  permanent  site  for  its  gen- 
eral freight  warehouse,  without  reference  to  ita 
traffic  with  craft  navigating  the  contiguous  w». 
ters,  would  constitute  a  diversion  of  the  property 
to  a  use  foreign  to,  and  Inconsistent,  with,  that  to 
which  it  was  dedicated. 

12.  While  the  lan^nafre  of  Gen.  Stat. 
1894»  •  S680»  is  broad  enough  to  authorize  a 
city  to  divert  lands  held  in  trust  for  a  specitio 
and  particular  use  to  another  and  inconsistent 
one,  and  while  the  language  of  Ordinance  286  of 
the  city  of  St.  Paul  may  be  equally  broad,  it  does 
not  follow  that  either  is  void  In  toto, 

IB.  The  operation  of  the  statute  may 
be  restricted  by  oonstruction  to  a  grant  of 


NoTS.— That  the  state  is  a  trustee  for  the  people 
In  respect  to  the  title  of  the  soil  under  navigable 
waters,  is  declared  in  Miller  v.  MendenhalKMtnn.) 
8  L.  R.  A.  89,  and  other  cases  cited  in  note  thereto. 

Thflt  city  waterworks  are  held  in  trust  for  the 
peoplp.  see  Huron  Waterworks  CJo.  v.  Huron  (S.  D.) 
ai»  I..  B.  A.  848. 

84  L.  R.  A. 


That  a  wharf  is  owned  by  a  city  in  trust  for  the 
public,  see  Roberts  v.  Louisville  (Ky.)18L.  B.  A. 
844. 

That  a  street  is  held  in  trust  for  the  public,  see 
Schopp  V.  St.  Louis  (Mo.)  20  L.  R.  A.  78a:  also  Eddy 
V.  Granger  (R.  L)  28  L.  B.  A.  617,  and  cases  olted  is 
footnote  thereto. 
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■uthorltr  to  manloiiMittttei  to  grsnt  to  nUlway 
oompaoiM  SQcb  riyhta  In  publto  vroands  u  the 
iegtelatiird  Itaelt  might  have  imuited^  and  the 
:  ordiiuinoe,  altbough  too  broad,  will  be  Talld  to 
tbe  extent  of  euoh  granted  rights  as  tbe  olty  wm 
anthonaed  to  irrant. 

14*  A  grwutt  of  speelml  privflogem  on 
land  dedlentod  to  a  pnrtieulnr  pnbUe 

me  to  alwaya  subject  to  the  Implied  condition 
that  it  may  be  revoked  whenever  the  needs  of 
tbe  public  require,  and  tbe  state  or  munidpaJltr 
has  a  large  discretion  in  determining  when  such 
a  condition  has  arisen:  but  such  a  grant,  right- 
fully made,  is  not  reyocableat  the  mere  arbitrary 
pleasure  of  tbe  state  or  municipality.  When 
incb  a  grant  has  been  acted  on,  the  licensee  has 
▼ested  rights  in  tbe  license  which  are  subject 
only  to  the  paramount  interests  of  the  public 

16«  Cnnne  remanded  to  the  conrt  below 

to  try  and  determine  the  issue  whether  tbe  priv- 
lleiras  granted  to  tbe  defendant  by  Ordinance 
286  constitute,  either  In  whole  or  in  part,  an  un- 
lawful misuse  of  the  property,  and  to  modify,  if 
necessary,  its  order  for  Judgment  accordingly. 

(fitort«Gil.X,  ondBtiek,  J^Mtmnij 
(May  10.  ins.) 

AFPRAL  by  defendant  from  a  Jadgment  of 
the  District  Court  for  Ramsey  County  in 
favor  of  plaintiff  In  an  action  brought  to  re- 
cover possesion  of  certain  real  estate.  Mod- 
ifitd. 

The  facts  are  stated  in  the  opinions. 

Mettn.  W.  H.  Norrie  and  Flandran, 
Sqniree*  41s  Cuteheon  for  appellant. 

Me$9rB.  Edward  J.  Darraffk*  Herman 
W.  Phillips,  and  Henrx  J.  Bom  for  re- 
spondent. 

Wtehell,  J.,  deUrered  the  opinion  of  the 
court: 

Tbe  first  trial  of  this  case  resulted  in  a  deci- 
sion in  favor  of  tbe  defendant,  which  waa  af- 
flrmed  on  appeal  to  this  court.  45  Minn.  887. 
A  second  trial,  to  which  the  plaintiff  was  en- 
titled under  tbe  statute  (49  Minn.  88).  resulted 
io  a  decision  in  favor  of  the  plaintiff,  and  from 
an  order  denying  a  new  trial  the  defendant 
appeals.  Tbe  facts  are  fully  stated  in  the 
opinion  on  the  first  appeal,  and  need  not  be  re- 
peated. Suffice  it  to  say  that  the  premises  in 
dispute  are  a  part  of  what  baa  been  called 
"Island  11,"  another  portion  of  which  was  the 
nbiectof  litigation  in  SehurmeUrY.  St.  Pauld 
P.  k  Oo,  10  Minn.  82  (Oil.  59),  and  74  U.  8.  7 
Wall.  272, 19  L.  ed.  74.  Tbe  city  of  St.  Paul 
claims  tbe  premises  as  a  public  ]e?ee,  under  a 
dedication  in  1854  by  one  Hopkins,  the  grantee 
of  LooIb  Roberts.  On  the  other  band«  tbe  de- 
fendant railway  company  contends  (1)  that 
HoplEios  never  owned  the  land,  but  that  its 
predecessors  and  grantors  acquired  title  to  the 
whole  of  Island  11  as  part  of  the  Federal  railroad 
land  grant  of  March  8,  1857;  (2)  that,  eveo  if 
Hopkins  owned  it,  he  never  dedicated  it  to  tbe 
public;  (3)  that,  even  if  he  owned  and  dedi- 
cated the  land,  yet  it  has  since  acquired  title 
to  it  by  twenty  years*  adverse  possession  by 
itself  and  its  grantors;  and  (4)  that,  even  if  the 
public  has  an  eai^ement  in  the  land  for  levee 
purposes,  yet  defendant  has  a  right  to  maintain 
certain  tracks  and  structures  upon  it  under  the 
legislative  act  of  February  28,  1872  (Special 
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Laws  1872»  chap.  93),  and  also  under  Ordi- 
nance No.  286  of  tbe  plaintiff  city,  passed 
April  21.  1882. 

The  Sihurmeier  Case  is  decisive  that  Louis 
Roberts,  Hopkins'  grantor,  acquired  title  to 
tbe  land  in  question  under  patent  from  tha 
United  States;  and  the  evidence  is  plenary  that 
Hopkins  dedicated  it  to  the  public  for  levee  pur- 
poses. This  disposes  of  defendant's  first  and 
second  contentions.  Therefore,  aside  from  de- 
fendant's claim  to  tbe  limited  right  of  useof  the 
premises  under  the  legislative  act  and  tbe  city 
ordinance  referred  to,  the  case  comes  down  to 
the  single  question  wbeiber  the  defendant  had, 
before  tbe  commencement  of  this  action,  ac- 

Suired  title  by  twenty  years'  adverse  posses- 
on.  Upon  the  last  trial,  as  upon  the  first,  tha 
greater  part  of  the  evidence  and  of  the  argu- 
ments of  counsel  was  directed  to  this  issue. 
The  possession  of  those  under  whom  defend- 
ant claims  commenced  not  earlier  than  the 
winter  of  1862-68.  It  may  be  assumed  for 
present  purposes  that  up  to  September,  1879, 
this  possession  was  hostile,  exclusive, notorious, 
and  continuous;  so  that,  if  not  thereafter  in- 
terrupted, it  would  have  ripened  into  title  tai 
tbe  winter  of  1882-88.  The  main  and  pivotal 
question  in  the  case  is  whether  the  evidence 
justified  tbe  trial  court  in  finding,  as  we  must 
presume  it  did,  that  the  continuity  of  this  ad- 
verse possession  was  interrupted  before  tha 
statute  of  limitations  had  run,  by  a  recogni- 
tion by  the  occupant  (either  the  defendant  itself 
or  its  mntor,  the  St  Paul,  Minneapolis,  & 
Manitoba  Railwav  Company)  of  tbe  titld  and 
right  of  the  public  and  the  plaintiff  city.  Tbe 
evidence  tending  to  prove  such  recognition 
was  in  several  respects  stronger  than  on  the 
first  trial,  and,  in  our  opinion,  was  amply  suf- 
ficient to  Justify  the  finding  of  the  court. 

It  Is  familiar  law  that,  in  order  that  ad- 
Terse  possession  may  ripen  into  title,  there 
must  be  continuity  of  adverse  possession  for 
tbe  statutory  period.  Hence  a  recognition  bv 
the  occupant  of  the  title  of  the  owner  will 
break  the  continuity  of  claim,  as  well  as  the 
continuity  of  possession,  although  the  occu- 
pant continues  in  possession  of  the  premises; 
and  in  such  case  be  must  begin  de  navff  if  be 
would  clatm  the  benefit  of  the  statute  of  limi- 
tations. If  he  continues  In  possession  of  the 
premises  after  such  break  in  the  continuity  of 
claim,  the  benefit  which  he  might  have  ob- 
tained from  his  prior  adverse  possession  is, 
nevertheless,  determined,  and  if,  after  such 
break,  tbe  occupant  should  again  attempt  to 
hold  adversely  to  the  title  of  the  real  owner, 
such  adverse  possession  will  be  held  to  com- 
mence from  that  time,  and  the  occupant  will 
not  be  permitted  to  tack  his  former  possession. 
One  alleged  act  of  recognition  of  tbe  public 
right  in  the  land  in  controversy  bjr  tbe  thea 
occupant,  tbe  Manitoba  Company,  is  the  peti- 
tion presented  to  the  city  council  Septemt)er 
16,  1879,  asking  for  tbe  vacation  of  parts  of 
certain  designated  streets  and  a  part  of  this 
same  public  levee,  in  order  to  enable  tbe 
Union  Depot  Company  to  erect  a  union  depot 
and  secure  railroad  track  communication 
therewith.  The  tenor  of  this  petition  and  the 
subsequent  action  of  the  city  council  in  grant- 
ing, in  part,  its  prarer,  on  the  8th  of  January, 
18So,  are  quite  fully  stated  in    the   opinion 
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•D  tbe  former  appeal.  40  Mino.  894,  899. 
The  nature  of  tbe  scheme  then  on  foot  to  pro- 
vide a  unioD  depot  and  terminal  facilities  for 
all  railroads  coming  into  St.  Paul  is  too  fa- 
miliar as  a  matter  of  local  history  to  require  to 
be  related  at  lenjrth.  It  is  enough  for  present 
purposes  to  say  that  the  contemplated  site  for 
this  depot,  and  the  one  subsequently  used  for 
that  purpose,  consisted  of  certain  lots  (and  tbe 
intervening  streets  and  a  part  of  the  levee  abut- 
tini;  these  lots)  then  owned  by  the  Manitoba 
Company,  and  which  that  company  proposed 
to  convev,  and  afterwards  did  convey,  to  the 
Union  Depot  Company,  in  which  the  Mani- 
toba Company  was  itself  a  shareholder.  The 
effect  of  tne  act  of  the  city  council  was  that 
the  title  of  the  land  vacated  was  in  the  Mani- 
toba Company  relieved  of  the  burden  of  any 
public  easement,  and  thus  to  enable  it  to  sub- 
sequently convey  an  unencumbered  title  to  the 
entire  tract  to  the  Union  Depot  Company, 
which  it  did  for  the  sum  of  |75,000.  As  was 
said  on  the  former  appeal,  the  part  of  the  levee 
asked  to  be  vacated  did  not  include  the  land 
in  controversy;  but,  if  it  was  a  public  levee,  it 
would  necessarily  follow  that  the  land  in  con- 
troversy was  also,  for  the  color  or  claim  of 
title  on  the  part  of  the  Manitoba  Company  and 
the  title  of  the  public  and  tbe  city  were  .pre- 
cisely the  same  as  to  both.  Hence,  assuming 
that 'Mr.  Hill  bad  authority  to  act  in  the  prem- 
ises for  tbe  Manitoba  .Company,  the  petition 
was,  on  its  face,  a  recognition  of  tbe  right  of 
the  public  and  the  city  in  tbe  land  in  contro- 
versy, and  that  the  possession  of  the  Maoitoba 
Company  was  subordinate  to  that  right. 

It  is  contended,  however,  (1)  that  Mr.  Hill 
never  intended  to  recognize  auy  such  right,  be- 
cause he  did  not  know,  when  be  signed  the 
petition,  that  it  asked  for  the  vacation  of  any 
part  of  the  levee  east  of  Sibley  street,  which  in- 
cluded all  of  tbe  levee  to  which  the  Manitoba 
Company  ever  asserted  an  adverse  claim;  (3) 
that  he  had  no  authority  to  act  in  the  premises 
for  the  Manitoba  Company;  and  (8)  that  that 
company  never  ratified  his  act  We  are  of 
opinion  that  the  evidence  would  justify  a  find- 
ing on  each  and  all  of  these  questions  adversely 
to  the  defendant.  The  presumption  is  that  a 
person  knows  the  contents  of  an  instrument 
which  he  signs.  Mr.  Hill  was  the  general 
manager  of  the  Manitoba  Company,  and  as 
such  was,  according  to  his  own  testimony,  in- 
vested with  very  large  powers.  He  was  one, 
at  least,  of  the  chiei  promoters  of  the  union 
depot  scheme.  He  was  the  representative  of 
his  company  in  all  matters  pertaining  to  that 
enterprise.  He  must  have  been  entirely  fa^ 
miliar  with  the  condition  of  the  title  to  the 
premises,  and  hence  most  be  presumed  to  have 
Known  that  the  paasage  of  this  ordinance  of 
vacation  by  the  city  council  was  necessary  to 
the  successful  consummation  of  the  proposed 
scheme  to  provide  a  union  depot.  It  must 
also  be  kept  in  mind  that  the  claim  of  the 
Manitoba  Companv  to  Island  11  had  been  ju- 
dicially determinedf  to  be  unfounded;  also,  that 
at  the  date  of  this  petition  the  adverse  posses- 
sion, if  any,  of  tbe  railwav  company,  had  not 
yet  ripened  into  title,  and  could  not  do  so,  in 
any  event,  for  more  than  three  years.  With 
these  facts  Mr.  Hill  must  have  been  familiar. 
Hence,  had  he  known  the  exact  contents  of 
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the  petition,  there  was  every  reason  why  he 
should  siffn  it,  and  no  conceivable  reason  why 
he  should  not.  As  against  this  array  of  cir- 
cumstantial evidence,  the  mere  recollection  or 
memory  of  Mr.  Hill,  after  the  lapse  of  a  num- 
ber of  years,  and  after  the  situation  of  affairs 
had  wholly  changed,  was  by  no  means  oonclu- 
f<ive;  and,  in  considering  the  evidence  as  to 
Mr.  Hill's  authority  to  act  in  the  premises  for 
the  ManitolM  Company,  it  must  be  recol- 
lected that,  as  that  company's  possession  had 
not  yet  ripened  into  title,  the  fact,  if  fact  it 
was,  that  he  had  no  authority  to  make  con- 
tracts affecting  the  title  of  its  real  estate,  is  not 
controlling.  The  evidence  of  adverse  posses- 
sion, on  the  one  side,  and  of  disclaimer,  on  the 
other  side,  all  consistecl  of  what  may  be  termed 
"matters  in  paU*' — of  what  certain  persons 
from  time  to  time  did  as  representing  the  de- 
fendant or  its  predecessors.  What  Mr.  HiU 
did.  as  general  manager  of  the  Manitoba  Com- 
pany, bv  way  of  asserting  a  claim  to  the  prem- 
ises in  its  behalf,  would  have  been  competent 
evidence  for  the  defendant  to  establish  its 
claim;  and,  if  so,  then  certainly  the  same 
character  of  evidence  would  be  competent  in 
behalf  of  the  plaintiff  to  establish  a  disclaimer 
by  it.  The  fact  that  the  Manitoba  Compianv 
has  never  repudiated  or  disaffirmed  Mr.  Hill  s 
act,  but  accepted  and  has  all  these  years  retained 
the  benefits  of  it,  is  competent  evidence  tend- 
ing to  prove  both  prior  authority  and  subsequent 
ratification.  The  evidence  already  considered 
was  of  itself  sufficient  to  justify  the  court  in 
finding  that  there  was  such  a  recognition  by 
the  Manitoba  Company  in  1879  of  the  right  of 
tbe  public  and  the  city  as  interrupted  the  con- 
tinuitv  of  the  prior  adverse  possession.  It 
therefore  becomes  unnecessary  to  consider  the 
subsequent  action  of  the  defendant  itself  in  pe- 
titioning tbe  city  council  in  June,  1881,  for 
leave  to  construct  the  "lower  warehouse,"  and 
in  April,  1882,  for  approval  of  the  plan  of  its 
proposed  new  "freight  house,"  and  for  leave 
to  extend  the  river  front  of  the  same  a  certain 
distance  further  out  than  the  river  front  of  the 
old  building. 

It  only  remains  to  consider  what  rights,  if 
any,  the  defendant  has  under  City  Ordinance 
No.  286  and  under  the  legislative  act  of  Feb- 
ruary 28,  1872.  An  examination  of  the  ordi- 
nance satisfies  us  that  it  amounts  to  nothing 
more  than  a  revocable  license.  Its  language 
is  that  of  a  license  or  permit,  and  not  of  a  grant. 
By  tbe  terms  of  Special  Laws  1872,  chap.  98, 
the  defendant  was  required  to  make  and  main- 
tain a  continuous  connection,  throufl:h  tbe  city 
of  St.  Paul,  between  the  St.  Paul  ^  Chicago 
Railway  (river  road),  which  it  had  just  pur- 
chased, and  its  line  formerly  known  as  tbe 
Minnesota  Central  Railway;  and  to  that  end 
it  was  authorized,  among  6ther  things,  "to  the 
extent  that  was  reasonably  necessary  to  the 
establishment  and  maintenance  of  such  con- 
nection, to  enter  upon  and  cross  over  or  under 
the  tracks,  roadbed,  and  lands  of  any  other 
railroad  corporation,  and  any  other  lands, 
street,  and  highways,  with  its  own  tracks  neces- 
sary to  maintain  such  connection,  condemn- 
inif  the  same  to  its  own  use  in  the  same  man- 
ner and  upon  like  terms  and  conditions  as  the 
St.  Paul  &  Chicago  Railway  Company  or  the 
St.  Paul  &  Pacific  Railroaid  Company  Is  au- 
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tborized  to  condemn  land  for  right  of  way  and 
nilioad  purposes,  but  the  ri^bt  to  condemn 
and  occnpv  any  other  street  in  the  city  of  8t. 
Paul  Bbairnot  be  exercised  so  lon^  as  said  com- 
pany has  the  right  to  use  the  public  levee" for 
such  connection,  and  can  accomplish  such  con- 
nection by  the  use  of  such  levee .  It  is  apparent 
that  this  act  gave  to  the  defendant  the  same 
rights  to  enter  upon  and  cross  over  streets  and 
highways  with  its  tracks,  necessary  to  the 
maintenance  of  this  connection,  which  were 
possessed  by  the  St  Paul  A  Pacific  Railroad 
Company  in  like  eases.  The  rights  of  the  lat- 
ter company  in  that  respect  are  defined  in 
Laws  1857  (Ex.  Sess.)  chap.  1,  subchap.  1,  g  7. 
It  is  also  apparent  that  the  act  was  designed  to 
giye  them  tiiese  rights  in  the  public  leyee  as 
well  as  in  "other  streets."  By  virtue  of  its 
paramount  authority  over  all  highways,  the 
state  had  the  power  to  confer  this  privilege  or 
right  so  far  as  the  public  easement  was  con- 
cerned. But  this  could  not  affect  the  private 
property  rights  of  abuttins  owners  {Qray  v. 
First  Div.  c/  ».  Paul  db  P,  R,  Co,  18  Minn. 
315.  Gil.  289):  jience  the  necessity  for  author- 
izinsT  the  defendant  to  exercise  the  right  of 
eminent  domain  whenever  necessary.  It  is 
contended  by  plaintiff  that,  under  the  provi- 
sions of  this  act,  the  defendant  could  only  ac- 
quire the  right  of  way  over  and  across  streets 
acd  the  levee  by  condemning  the  public  ease- 
ments as  well  as  the  private  property  rights  of 
abutting  owners.  The  statute  is  somewhat 
awkwardly  worded,  but  we  do  not  think  that 
this  is  its  proper  construction.  The  city,  in  its 
corporate  capacity,  has  no  proprietary  interest 
in  a  public  street  or  a  public  levee.  It  holds 
the  title  merely  in  trust  for  the  general  public. 
If  the  public  was  to  be  condemned,  how  could 
its  value  be  estimated,  and  to  whom  would  the 
compensation  be  payable?  Our  construction 
of  the  statute  is  that  it  is  a  grant  of  the  priv- 
ilege or  right  of  use  so  far  as  the  public  ease- 
ment is  concerned,  but  that  if  such  use  amounts 
10  an  additional  servitude  upon  the  street  or 
levee,  which  affects  the  private  property  rights 
of  individuals,  the  defendant  may  acquire 
such  rights  by  the  exercise  of  the  right  of  emi- 
nent domain.  Our  conclusion,  therefore,  is 
that,  under  the  provisions  of  this  statute,  the 
defendant  has  the  right,  as  against  the  public 
and  the  city,  to  occupy  this  levee  with  its  tracks 
80  far  as  necessary  to  make  and  maintain  a 
continuous  connection  through  the  city  between 
its  two  lines  referred  to  in  the  set 

The  court  found  that  defendant's  two  north- 
erly tracks  across  the  premises  in  controversy 
constitute  a  section  of  the  line  constructed  by 
defendant  to  make  and  maintain  a  continuous 
coonection,  through  the  city,  between  these 
two  lines,  tfnd  that  these  two  tracks,  with 
their  continuations  east  and  west  of  the  prem- 
ises in  controversy,  furnish  and  afford  the  de- 
fendant the  only  practical  means  of  making 
and  maintaining  this  connection.  The  conclu- 
sioDs  of  law  and  order  for  judgment  must 
therefore  be  modified  so  as  to  permit  defendant 
to  maintain  these  two  tracks. 

The  defendant  assigns  as  error  the  rulings  of 
the  court  in  admitting  various  items  of  evi- 
dence, but  we  find  no  substantial  merit  in  any 
of  them,  and  nothing  of  sufficient  importance 
to  require  special  notice.    Cause  remanded, 
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with  directions  to  the  court  below  to  modify 
its  conclusions  of  law  and  order  for  Judgment 
in  accordance  with  this  opinion. 

A  rehearing  having  been  had,  Hitehell, 
J.,  on  January  7, 1806,  delivered  the  following 
opinion: 

This  sppssi  hss  once  before  been  considered 
by  this  court.  The  record  and  briefs  were 
very  voluminous,  and  the  main  issue  was 
whether  the  defendant  had  acquired  absolute 
title  to  tlie  premises  in  controversy  by  adverse 
possession.  The  oral  arguments  were  wholly, 
and  the  briefs  mainly,  devoted  to  a  discussion 
of  that  question.  The  natural  result  was  that 
other  and  less  important  issues  received  but 
little  attention  from  either  court  or  counsel. 
The  defendant's  claim  of  certain  rights  under 
City  Ordinance  No.  286  was  disposed  of  in  our 
opinion  by  merely  saying  that^  the  ordinance 
amounted  to  nothing  more  than  a  revocable 
license;  that  its  language  was  that  of  a  license 
or  permit,  and  not  of  grant.  Upon  an  appli- 
cation for  a  reargument  of  this  question,  we 
became  satisfied  that  sufficient  consideration 
had  not  been  given  to  it,  and  that  there  was  at 
least  grave  doubt  whether  the  ordinance,  if 
valid,  did  not  constitute  an  irrevocable  contract 
between  the  city  and  defendant.  We  there- 
fore ordered  a  reargument  of  the  question  as 
to  the  force  and  enect  of  this  ordinance,  and 
the  rights  of  the  defendant  under  it  This  in- 
volves two  questions:  First,  the  authority  of 
the  city  council  of  St.  Paul  to  pass  the  ordi 
nance;  and,  second,  if  they  had  the  power  to 
pass  it,  its  force  and  effect.  These  questions 
should  be  considered  in  the  order  named;  for, 
if  the  ordinance  is  held  invalid,  it  will  be  un 
necessary  to  consider  the  second  question  at  all. 

The  land  in  question  fronts  on  the  Missis 
sippi  river,  and  was  dedicated  by  the  original 
proprietor  to  public  use  as  a  "levee."    De- 
fendant's grantor,  being  4n  possession  of  the 
E remises  and  claiming  adversely  to  the  city, 
ad  erected  thereon  a  wooden  freight  house, 
fronting  on  the  river,  and  some  400  or  450  feet 
long,    in  1881,  after  defendant  took  posses- 
sion, it  presented  a  petition  to  the  common 
council  of  the  ci^  of  St.  Paul,  stating  that  it 
contemplated  taking  down  this  freight  house, 
and  replacing  it  with  a  large  and  permanent 
one,  and  asking  permission  m  the  meantime  to 
erect  a   temporary  wooden   structure.    This 
permit  «ras  granted,  the  limit  of  the  permit  be 
ing  two  years.    In  March,  1882,  the  defendant 
presented  a  further  petition  to  the  common 
council,  stating  *'  it  it  was  then  ready  to  con 
struct  its  new   .rcight  house,  which  was  de 
scribed  as  to  be  A  large,  elegant,  and  perma 
nent  structure,  plans  of  which  were  submitted 
The  petition  furtber  stated  that,  in  order  to 
carry  out  the  plan  of  the  structure  as  demanded 
by  the  growing  commerce  of  the  city,  it  would 
be  necessary  to  extend  the  river  front  of  the 
building  out  into  the  river  from  7  to  10  feet 
further  than  the  front  of  the  old  one;  and  re 
quested  the  council  to  approve  the  plan  of  the 
proposed  building,  and  to  grant  permission  to 
extend  it  out  into  the  river  to  the  limit  above 
mentioned.    The  plan  proposed  was  of  a  build- 
ing about  600  feet  long  and  50  feet  wide,  of 
brick,  with  stone  foundation  and  a  slate  roof. 
In  response  to  this  petition  the  council,  ic 
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April,  1882,  by  a  unanfmoas  vote,  passed  the 
ordiDRDce  in  question  (No.  280),  which  is  as 
follows: 

"Section  1.  That  permission  he,  and  the 
same  is  hereby,  given  to  the  Chicago,  Milwau- 
kee, &  81.  Paul  Railway  Company  to  take 
down  and  remoye  the  old  freight  house,  which 
is  owned  and  used  by  said  company,  standing 
next  below  Sibley  street  on  the  levee,  and  to 
erect  a  new  frei&;nt  building  upon  the  site  now 
occupied  by  said  old  freight  house,  provided 
that  the  new  structuxe  mav  be  extended  a  dis- 
tance of  10  feet  nearer  the  Mississippi  river 
than  the  old  one,  if  the  city  enirineer  shall  be 
of  the  opinioD  that  the  same  shall  in  no  manner 
intrrfere  with  ibe  navigation  of  said  river.  And 
proviried  further,  that  said  new  freight  house 
shall  be  built  substantially  in  accordance  with 
the  plans  on  file  in  the  office  of  the  city  clerk. 
And  provided  that  the  basement  or  lower  story 
fronting  on  the  river  shall  be  laid  with  sub- 
Btantiaf  floor,  and  said  lower  story,  together 
with  tbe  platform  on  the  river  front,  and  the 
railway  track  along  the  said  river  front  shall 
be  open  and  subject  to  the  use  of  the  public 
for  ail  wharfage  and  transfer  purposes  without 
charge,  and  a  sufficient  platform  and  entrance 
for  drays  shall  be  provided  for  said  lower  story 
at  the  end  of  said  building. 

"Sec.  2.  Nothing  in  this  ordinance  contained 
shall  be  construed  as  waiving  any  of  the  rights 
of  the  city  of  St.  Paul  in  and  to  tbe  real  prop- 
erty proposed  to  be  occupied  by  said  building. 

''Sec  8.  This  ordinance  shall  be  in  force 
from  and  after  its  passage. ** 

Thereupon  the  defendant  proceeded  and 
erected,  and  has  ever  since  maintained,  the 
freight  house,  in  accordance  with  the  provi- 
sions of  the  ordinance. 

It  may  be  here  suggested  that  the  authority  of 
defendant's  grantor,  the  St.  Paul,  Minneapolis, 
&  Manitoba  Railroad  Company,  under  its  char- 
ter (Laws  1857,  Ex.  8e88.,chap.  1), "to construct 
its  railroad  upon  and  along,  across  or  over  any 
public  or  private  highway," etc.,  "  if  the  same 
shall  be  necessary,"  does  not  extend  to  or  con- 
template the  construction  upon  a  highway  of 
stations,  depots,  freight  houses,  or  other  build- 
inj^s,  but  applies  only  to  railroad  tracks,  where 
the  use  of  the  highway  by  the  railroad  com- 
pany will  be  concurrent  with  that  of  the  gen- 
eral public,  and  not  exclusive.  Wayzata  v. 
Oreai  liiortfiern  R  Co,  60  Minn.  488.  It  is  ele- 
mentary law  that  a  municipal  corporation  haa 
no  proprietary  rights  in  tbe  streets,  levees,  or 
other  public  grounds  within  its  limits.  What- 
ever rights  it  has  it  holds  merely  in  trust  for 
the  public.  It  is  equally  elementanr  that  all 
ita  powers  over  such  public  grounds  are  de- 
rived from  the  legislature.  It  can  exercise  do 
power  over  them,  except  such  as  is  given  it  by 
the  legislature,  either  expressly  or  by  necessary 
implication.  It  is  also  well  settled  that  a  grant 
of  power  to  a  city  to  grant  any  privileges  or 
rights  in  streets  or  other  public  grounds  is  to  be 
strictlv  construed,  and  not  enlarged  by  con- 
struction; and,  if  there  is  a  fair  or  reasonable 
doubt  as  to  the  existence  of  its  power,  it  will 
be  resolved  against  the  municipality.  Dill. 
Mun.  Corp.  §  705;  St.  IxniU  v.  BeU  TeUph,  Co, 
96  Mo.  628,  2  L.  R.  A.  278. 

With  these  general  principles  in  mind,  we 
come  to  the  consideration  of  the  provisions  of 
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the  charter  of  the  citjr  of  St  Paul  relating  to 
the  powers  of  the  city  council  over  public 
grounds  within  ita  limits,  and  which  were  in 
force  in  1882,  when  Ordinance  No.  286  was 
passed.  The  charter  then  in  force  was  Spec. 
Laws  1874,  chap.  1,  and  amendments.  Sub^ 
chapter  4,  §  7,  of  that  act,  provided  that  "  the 
common  council  shall  have  the  care,  supervi- 
sion, and  control  of  all  public  highways, 
bridges,  streets,  alleys,  public  squares,  and 
grounds,  and  parks  and  sewers,  and  all  other 
public  improvements  and  public  property 
within  the  limits  of  said  city.  Tbe  able  coun- 
sel for  the  defendant  seems  to  rely  with  confi- 
dence on  this  as  giving  authority  to  the  com- 
mon council  to  pass  the  ordinance  in  question. 
He  says:  **  Statutory  provisions  of  this  kind 
have  uniformly  been  held  to  confer  upon  city 
councils  authority  to  grant  the  railway  cooi- 
panies  the  right  to  occupy  public  streets;  at 
least,  as  against  the  city  and  tbe  public."  We 
have  examined  all  tbe  authorities  cited  by 
counsel,  and  submit,  with  all  deference  to  him, 
that  none  of  them  support  his  contention.  Some 
of  these  cases  merely  hold  that  a  certain  use 
of  a  street,  as  by  erecting  teleplione  poles  and 
wires,  or  constructing  a  horse  railroad,  is  a 
proper  "street  use,"  and  imposes  no  additional 
servitude  on  the  street;  while  others  are 
merely  to  the  effect  that,  under  a  general  grant 
of  power  to  regulate  the  use  of  streets,  the  city 
council  has  the  x)ower  to  prescribe  the  manner 
in  which,  or  the  conditions  upon  which,  streets 
may  be  occupied  for  a  legitimate  ''street  use.** 
In  Gregsten  v.  ChieaffOfW^  SI.  451,  the  city 
had  an  express  grant  of  authority  to  do  what 
it  did.  In  St.  IjOuU  v.  Western  V.  Tdeg,  (h. 
149  U.  8.  465,  87  L.  ed.  810,  the  only  thing  de- 
cided was  that  the  city  was  authorized  by  the 
Constitution  and  laws  of  Missouri  to  impose 
upon  a  telegraph  company  putting  its  poles  in 
the  streets  of  the  city  a  charge  in  tne  nature  of 
rental  for  the  use  of  the  streets  for  that  pur- 
pose. Neither  party  was  in  position  to  ques- 
tion the  authority  of  the  city  to  permit  the 
company  to  place  its  poles  in  the  streets,  for  it 
was  by  Virtue  of  the  exercise  of  this  power 
that  the  city  claimed  the  right  to  make  the 
charge,  and  the  permit  granted  by  the  city  in 
the  exercise  of  this  assumed  power  constituted 
the  only  right  on  part  of  the  company  to 
put  its  poles  in  the  street.  We  are  of  tbe  opin- 
ion that  the  "care,  supervision,  and  control" 
of  streets  and  public  grounds,  and  the  power 
to  regulate  their  use,  which  is  the  usual  and 
ordinary  grant  of  power  to  municipal  corpora- 
tions, and  which  is  certainly  as  broad  as  the 
power  granted  by  the  section  above  quoted,  is 
not  sufficient  to  empower  them  to  authorize 
the  use  of  such  grounds  for  the  purpose  even 
of  constructing  and  operating  theieon  a  com- 
mercial railway,  much  less  of  erecting  thereon 
depots,  freight  houses,  or  other  buildings  which 
exclude  the  general  public  from  tbe  concurrent 
use  of  a  part  of  the  street  or  other  p  iblic 
ground.  Dill.  Mun.  Corp.  §  705,  and  cases 
cited;  Lackland  v.  I^ortJi  Miawuri  R.  Co,  81 
Mo.  180.  In  this  state  these  would  not  be 
proper  "street  uses,"  but  the  imposition  of  an 
additional  servitude  upon  the  street  Section  8 
of  the  same  subchapter  of  tbe  city  charter 

gives  the  common  council  power  to  vacate  and 
iscontinue  public  grounds,  etc.,  upon  certain 
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ooDClltioiui»  but  it  wfll  not  be  claimed  tbat  this 
•ecti<Hi  has  any  application  to  the  casein  hand. 
The   only  other  proyiaioo  relating  to  the 
power  of  the  common  council  in  the  premises 
is  §  11  of  the  same  subchapter,  which  reads  as 
follows:     "The  common  council   shall  have 
power  and  authority  by  a  vote  of  three  fourths 
of  all  the  'members  elect  of  said  council  to 
^ant  the  right  of  way  upon,  over,  and  through 
any  of  the  public  streets,    highways,  alleys, 
public  grounds,  or  levees,  of  said  city  to  any 
steam  railway  or  horse  railway  company  or 
corporation  upon  such  limitations  or  conditions 
u  thev  may  prescribe  by  ordinance."    We  may 
consider  this  in   connection  with  Gkn.  Stat 
miB,  chap.  84,  §  47  (Gen  Stat.  1894,  §  2643), 
cited  by  counsel  for  defendant,  and  which 
reads  as  follows:    "If  it  became  necessary  in 
the  location  of  any  part  of  a  railroad,  to  oc- 
cupy any  road,  street,  alley,  or  public  way,  or 
any  part  thereof,  it  shall  be  competent  for  the 
municipal  or  other  corporation  or  public  officer 
or  public  authorities  owning  or  having  charge 
thereof  and  the  railroad  company  to  agree 
upon  the  manner  and  upon  the  terms  and  con- 
ditions upon  which  the  same  may  be  used  or 
occupied;  or  such  company  may  appropriate 
to  much  of  the  same  as  may  be  necessary  for 
the  purposes  of  said  road  in  the  same  manner 
and  upon  the  same  terms  as  Is  herein  provided 
for  the  appropriation  of  the  property  of  indi- 
viduals".    Section  11  of  the  chapter  quoted 
above  clearly  refers  only  to  "trackage";  that  is, 
to  the  right  to  construct  and  operate  railroad 
tracks  on  the  streets  or  other  public  grounds. 
This  is  conclusively  shown  by  the  term  "right 
of  way".     It  does  not  give  the  common  councQ 
any  authority  to  barter  away,  or  transfer  to  a 
railroad  company,  the  right  to  use  any  part  of 
the  streets  or  public  grounds  as  a  site  for  de- 
pots or  freight  houses  to  the  entire  exdtision  of 
the  public  therefrom.    This  seems  to  us  too 
plain  to  require  argument.    It  also  seems  to 
U8  that  the  provision  of  the  Gteneral  Statutes 
cited  is  subject  to  the  same  limitation.    The 
phrase,  "in  the  location  of  any  part  of  a  rail- 
road," clearly  indicates  to  our  'minds  that  this 
also  refers  only  to  "trackage,"  and  that  it  is 
bot  the  counterpart  and  equivalent  of  §  11  of 
the  city  charter.    It  was  never  intended  to  au- 
thorize municipal  authorities  to  sell  or  give 
away  to  railroad  companies,  as  sites  for  depots 
and  other  buildings,  lands  in  which  they  bad 
00  proprietary  interest,  and  which  they  held 
merely  as  trustees  for  the  public.    Any  such 
power  would  be  an  exceedingly  dangerous  one 
to  v^t  in  municipal  authorities,  and  it  would 
require  yery  clear  language  to  that  effect  to 
warrant  a  court  in  holding  that  the  legislature 
intended   to  grant   them  any   such    power. 
Whether  the  authority  of  railway  corporations 
10  acquire  rights  in  streets  and  other  public 
lands  by  the  exerciso  of  the  right  of  eminent 
ddinaio  is  limited  to  "trackage"  or  "right  of 
way,"  it  is  not  necessary  now  to  consider.    If 
there  is  any  other  provision  of  statute  contaio- 
ing  ooy  grant  of  powerio  the  common  council 
of  8l  Paul  over   public   grounds  wiihin  its 
limits,  our  aitentioo  has  not  been  called  to  it  by 
ooiiDsel,  neither  have  we  found  it.    Kowbere 
do  we  find  any  grant  of  power  authorizing  the 
common  council  to  give   the  defendant  the 
right  to  use  and  occupy  soy  part  of  the  public 
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levee  as  a  site  for  its  freight  house.  It  follows 
that  this  ordinance  is  invalid  because  not  within 
themnted  powers  of  the  common  council 

We  have  not  overlooked  the  difference  be- 
tween a  **street"  and  a  "levee."  A  street  is 
designed  exclusively  for  the  purpose  of  travel 
and  intercommunication.  The  word  "levee," 
as  used  in  the  West  and  South,  means  a  land- 
ing place  for  vessels,  and  for  the  delivery  of 
merchandise  to  and  from  such  vessels,  and,  as 
incident  to  that,  for  the  temporary  storage  of 
the  merchandise.  Hence,  some  things  might 
be  a  proper  use  of  a  public  levee  which  would 
constitute  a  misuser  of  a  street.  For  example, 
the  erection  and  maintenance  of  a  warehouse 
as  a  place  for  the  receipt  and  delivery  and 
temporary  storage  of  goods  while  in  transit 
would  probably  be  a  proper  use  of  a  levee, 
provided  It  was  open  to  the  common  use  of  all 
on  the  same  terms.  This  would  be  In  aid  of 
and  necessary  to  the  main  object  for  which  a 
levee  is  designed.  But  this  Is  a  very  different 
thing  from  giving  to  a  particular  f>erson  or 
corporation  the  right  to  occupy  a  levee  as  a  site 
for  Its  warehouse  solely  for  its  own  business, 
and  to  the  exclusion  of  the  general  public,  as 
was  attempted  by  the  oitHoance  In  Question. 
The  fact  that  the  common  council  stipulated 
that  a  small  part  of  the  stmeture  might  be  used 
by  the  public  for  wharfage  and  transfer  pur- 
poses does  not  alter  the  case. 

It  can  hardly  be  necessary  to  say  that  the 
fact  that  the  defendant  may  have  expended  its 
money  on  the  faith  of  this  ordinance  creates  do 
equitable  estoppel  against  the  public,  whose 
mere  trustee  the  city  Is  in  prosecuting  this  stilt 
The  defendant  was  bound  to  take  notice  of  the 
extent  of  the  powers  of  the  common  council 
from  which  It  obtained  the  ordinance.  The 
result  is  that  the  former  decision  Is  adhered  to, 
although,  as  to  the  point  now  considered,  upon 
a  different  ground. 

On  January  90, 1896,  the  following  order 
was  made: 

It  appearing  from  the  petition  of  the  defend- 
ant that  its  counsel  overlooked  and  failed  to 
call  the  attention  of  the  court  to  Qen,  Stat. 
1894,  g  2680.  It  Is  ordered  that  further  argu- 
ment be  allowed,  but  only  as  to  the  force  and 
effect  of  said  section,  the  same  to  be  submitted 
on  printed  briefs  either  on  or  before  the  last 
day  of  the  present  term,  or  on  the  first  day  of 
the  next  term  of  this  court,  at  the  election  of 
counsel  for  the  plaintiff. 

The  second  rehearing  having  been  had, 
Mitchell,  J.,  on  September  98^  1896,  deliv- 
ered the  following  opinion: 

•  It  Is  somewhat  unfortunate  that  the  questions 
involved  in  this  case  have  been  presented  and 
considered  piecemeal.  On  the  trial  In  the 
court  below  the  main  Issue  was  whether  the 
defendant  had  acquired  title  to  the  premises  by 
adverse  possession,  and  very  little  attention 
seems  to  have  been  paid  to  the  rights,  if  any, 
of  the  defendant  under  City  Ordinance  2w; 
that  question  having  apparently  beeo  brought 
into  the  case  only  incidentally  and  almost  ac- 
cidentally. On  the  first  argument  of  the  ap- 
peal In  this  court,  the  discussion  was  almost 
wholly  devoted  to  what  had  been  the  main  is- 
sue in  the  court  below.    The  result  was  that  wa 
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dlBpofied  of  the  ordinance,  without  much  con- 
sideration, by  merely  'saying  that  it  amounted 
to  nothing  more  than  a  revocable  license. 
Upon  the  reargument  of  this  question  the 
main  point  discussed,  and  the  only  point  con- 
sidered, was  whether  the  state  had  delegated  to 
the  city  authority  to  enact  the  ordinance  in 
question.  We  held  that  the  ordinance  was 
invalid,  because  in  excess  of  the  granted  pow- 
ers of  the  city.  After  this  opinion  was  filed, 
counsel  for  the  defendant  applied  for  further 
reargument,  on  the  ground  that  they  had 
oyerlooked,  and  failed  to  call  the  attention  of 
the  court  to,  Gen.  Stat.  1894.  §  2680.  A  fur- 
ther  reargument  was  thereupon  granted  as  to 
the  force  and  efTect  of  this  section.  Upon  an 
examination  of  the  case  after  it  was  submitted 
on  this  last  reargument,  it  occurred  to  us  that 
there  might  be  a  serious  question  as  to  the 
power  of  the  state  itself  to  grant  any  such  au- 
thority to  the  city  over  public  grounds  dedi- 
cated to  a  specific  public  use.  As  this  ques- 
tion was  only  briefly  discussed  by  counsel  for 
the  defendant,  and  not  at  all  by  counsel  for 
the  plaintiff,  we,  on  our  own  motion,  requested 
additional  briefs  on  that  point.  After  an  ex- 
amination of  the  additional  briefs  filed  in  re- 
sponse to  this  request,  we  are  inclined  to  think 
that  perhaps  a  more  important  question  was 
whether  the  purposes  for  which  a  portion  of 
this  levee  was  granted  to  the  defendant  b^ 
this  ordinance  constituted  a  diversion  of  it 
from  the  particular  and  specific  public  use  to 
which  it  was  dedicated.  In  order  that  the  pre- 
cise questions  involved  may  be  clearly  in  mind, 
we  shall  again  Quote  in  full  the  statute  now 
relied  on,  and  also  the  ordinance  enacted  in 
pursuance  of  it,  and  which  defendant  claims 
constitutes  a  binding  contract  between  it  and 
the  city,  an  impairment  of  the  obligation  of 
which  is  forbidden  by  the  Federal  Constitu- 
tion. 

"The  common  council,  board  of  aldermen, 
trustees,  commissioners,  or  other  corporate  au- 
thorities of  any  cit^,  town,  village,  or  other 
municipal  corporation,  are  hereby  authorized 
and  empowered  to  grant,  sell,  convey,  or  lease 
any  public  grounds  or  place  within  their  cor- 
porate limits  to  any  railroad  corporation,  sub- 
3ect  nevertheless  to  all  the  rights  of  the  oriiri- 
nal  proprietors  on  such  grounds."  Gen.  Stat. 
1894,  ^  2680.  This  statute  was  enacted  over 
thirty  years  airo.    Gen.  Laws  1866,  chap.  41. 

Oraloance  286  reads  as  follows: 

"Sec  1.  That  permission  be  and  the  same 
Ib  hereby  given  to  the  Chicago,  Milwaukee,  & 
St.  Paul  Kailwav  Company  to  take  down  and 
remove  the  old  freight  house,  which  is  owned 
and  used  by  said  company,  standing  next  be- 
low Sibley  street  on  the  levee,  and  to  erect  a 
new  freight  building  upon  the  site  now  occn- 
pied  by  said  old  freight  house,  provided  that 
the  new  structure  may  be  extended  a  distance 
of  10  feet  nearer  the  Mississippi  river  than 
the  old  one,  if  the  city  engineer  shall  be  of  the 
opinion  that  the  same  shall  in  no  manner  in- 
terfere with  the  navigation  of  said  river.  And 
provided  further  that  said  new  freight  house 
shall  be  built  substantially  in  accordance  with 
the  plans  on  file  in  the  office  of  the  city  clerk. 
And  provided,  that  the  basement  or  lower 
story  fronting  on  the  river  shall  be  laid  with 
substantial  floor,  and  said  lower  story,  tosrether 
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with  the  platform  on  the  river  front,  and  the 
railway  track  along  the  said  river  front,  shall 
be  open  and  subject  to  the  use  of  the  public 
for  all  wharfage  and  transfer  purposes,  without 
charoe,  and  a  sufficient  platform  and  entrance 
for  drays  shall  be  provided  for  said  lower  story 
at  the  end  of  said  building. 

*'Sec.  2.  Nothing  in  this  ordinance  contained 
shall  be  construed  as  waiving  any  of  the  rights 
of  the  city  of  St.  Paul  in  and  to  the  real  prop 
erty  proposed  to  be  occupied  by  said  build- 
ing." 

We  shall,  without  further  discussion,  take 
as  settled  that  the  premises  in  question  were 
dedicated  bv  the  owner,  Hopkins,  to  public 
use,  as  a  **levee"  or  "landing."  The  word 
"levee"  has  a  well-understood  meaning  in  the 
West  and  South.  It  is  a  place,  on  a  river  or 
other  navifirable  water,  for  lading  or  unlading 
goods,  or  for  the  reception  and  delivery  of 
passengers.  It  is  either  the  bank,  or  the 
wharf,  to  or  from  which  persons  or  things 
may  go  from  or  to  some  vessel  in  the  contigu 
ous  waters.  State  v.  Randall,  1  Strobh.  L. 
Ill,  47  Am.  Dec.  548;  StaU  v.  Graham,  15 
Rich.  L.  310;  Ooffln  v.  Portland,  27  Fed.  Rep. 
418.  It  means  the  land  cootiguons  to  a  river 
or  other  navigable  water,  us»d  as  a  landing 
place  for  water  craft,  and  for  the  transfer  of 
freight  and  passengers  to  and  from  such  craft. 
In  a  general  way,  this  is  at  once  the  definition 
and  limitation  of  the  particular  and  specific 
public  use  to  which  this  land  was  dedicated  by 
the  owner.  It  is  elementary  and  fundamental 
law  that,  if  a  grant  is  made  for  a  specific,  lim- 
ited, and  definite  public  use,  the  subject  of 
the  grant  cannot  be  used  for  another  and  dif- 
ferent use.  Its  use  must  be  restricted  to  that 
for  which  it  was  dedicated.  Even  the  legisla- 
ture itself  has  no  power  to  destroy  the  trust,  or 
to  divert,  or  to  authorize  a  municipality  to  di- 
vert, its  subject  to  any  other  purpose,  either 
Eublic  or  private,  inconsistent  vdth  the  particu- 
iT  use  to  which  it  was  granted.  Neither  the 
state  nor  the  municipality  within  which  the 
property  is  situated  has  any  proprietarv  inter- 
est in  it  which  either  of  them  can  seil  or  di- 
vert to  any  use  inconsistent  with  the  purpose  of 
the  dedication  or  grant.  The  state  holds  such 
lands  merely  in  its  sovereign  capacity,  in  trust 
for  the  public  for  the  purposes  for  which  it 
was  dedicated.  If  the  legislature  should  at- 
tempt to  divert  it,  or  to  authorize  its  diversion, 
the  property  would  not  revert  to  the  donor,  or 
the  public  easement  be  extinguished.  The  act 
of  the  legislature  would  be  a  mere  nullity. 
The  cases  relied  on  by  defendant's  counsel  de 
cide  nothing  inconsistent  with  these  proposi- 
tions. See  ForOand  dt  W.  V,  B,  Co.  v.  Port- 
land, 14  Or.  188,  58  Am.  Rep.  299;  IUinai» 
dk  St  L.  R,  d  Canal  Co.  v.  8t.  Louis,  2 
Dill.  70.  It  is  freouently  stated  that  the  power 
of  the  legislature  in  the  absence  of  special  re- 
strictions, over  public  places  held  for  the  use 
and  benefit  of  the  public,  is  unlimited;  but  we 
think  that  in  every  well-considered  case  it 
will  be  found  that  this  general  proposition 
is  qualified  by  the  statement,  in  substance, 
that  this  power  must  be  exercised  in  sub- 
ordination to,  and  in  conformity  with,  the 
purposes  of  the  dedication.  However,  n» 
narrow  or  unreasonable  definition  should  be 
placed  upon  the  nature  of  the  use  to  which  the 
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property  baa  been  dedicated,  Dor  any  nnrea- 
•ooable  limitation  imposed  upon  tbe  discretion 
of  tbe  legialalure  ia  regulating  tbat  use. 
Macb  must  necessarily  be  left  to  tbe  discretion 
of  tbe  legislature  as  to  tbe  best  manner  of  regu- 
lating tbat  uae,  and  of  iroproying  tbe  property 
for  Ibat  purpose;  and  tbe  mode  or  manner  of 
exercising  tbat  use  must  be  allowed  to  keep 
pace  with  cbanged  conditions  and  consequent 
Dew  necessities  of  tbe  public.  It  ia  only  wben 
there  baa  been  a  clear  diversion  of  tbe  prop- 
erty to  a  use  inconsistent  witb  tbat  for  wbicb 
it  was  dedicated  tbat  courts  would  feel  war- 
ranted in  interfering;  and  tbia  will  usually  be 
largely  a  ^^uestion  of  fact,  depending  upon  tbe 
facts  and  circumstances  of  eacb  particular 
case.  No  doubt  tbe  legislature,  aa  tbe  repre- 
seotative  of  thes  public,  baa  tbe  power,  eitber 
directly  or  indirectly,  tbrougb  the  municipality, 
or  e?en  through  a  private  corporation  or  per- 
son, U>  inrproye  these  premises  for  "levee  pur- 
poses." It  might  construct,  or  authorize  the 
coDstruction  and  maintenance  of,  wharves  or 
warehouses  thereon  as  aids  to  and  conveniences 
for  public  travel  and  tra£Qc  to  and  from  craft 
aavi^ting  the  river,  and  to  impose,  or  to  au- 
thorize the  imposition  of,  charges  /or  the  use 
of  such  structures  sufficient  to  defray  tbe  cfist 
of  their  construction  and  maintenance.  This 
would  not  only  be  ooosistent  with,  but  in  aid 
of,  the  principal  use  for  wbicb  tbe  land  was 
dedicated.  Tbe  legislature  might  also  grant, 
or  authorize  the  granting,  to  any  person  or 
corporation  having  traffic  with  vessela  on  tbe 
river,  tbe  exclusive  use  of  so  much  of  a  levee 
as  was  reasonably  necessary  for  bis  or  its  busi- 
Dess  with  such  vesse is,— provided  it  did  not  un- 
reasonably interfere  with  tbe  use  of  tbe  levee 
by  the  remainder  of  the  public, — until  such 
ifnie  aa  tbe  needs  of  the  public  required  the 
termination  of  such  exclusive  use.  Tbe  con- 
struction and  maintenance  of  a  perman^'ut 
structure  do  not  by  any  meana  necessarily 
constitute  a  misuse  of  a  levee.  Like  tbe  grain 
elevator  referred  to  in  lUinois  dt  Si.  L.  R.  db 
CkiTiol  Co,  V.  Si,  LouU,  9upra,  it  might  be  in 
aid  of  tbe  very  use  for  wbicb  tbe  puhllc  levee 
is  designed.  To  give  a  public  levee,  or  any 
pan  of  it,  to  a  railway  company,  to  be  uaed  as 
a  site  for  its  depot,  or  for  its  general  freight 
warehouse,  without  reference  to  its  traffic  by 
way  of  tbe  transfer  of  passengers  and  freight 
to  and  from  vessels  navigating  the  adiacent 
river  or  other  navigable  water,  would,  in  our 
opinion,  constitute  a  diversion  of  the  property 
to  a  use  foreign  to  and  Inconsiatent  with  that 
for  which  a  levee  is  dedicated. 

80  much  for  the  general  minciples  of  law 
applicable  to  the  case.  The  language  of 
§  2680  is  broad  enough  to  permit,  if  not  re- 
quire, a  construction  which  would  effect  a 
parpose  which  tbe  legislature  has  00  power 
to  authorize.  It  would  authorize  the  abso- 
lute sale  or  gift  of  any  public  ground,  for 
whatever  parpose  dedicated,  to  any  railroad 
company,  to  be  uaed  for  any  purpose  for 
which  such  company  might  bold  or  uae  real 
estate,  and  thua  wholly  extinguish  all  rights 
of  tbe  public  in  tbe  premises.  Tbe  legislature 
has  no  such  unlimited  power  over  land  dedi- 
cated to  a  sped 6c  and  particular  public  use, 
but  it  does  not  follow  tbat  tbe  statute  is  wholly 
void  and  ineffectual  for  any  purpose.    Its  op- 
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eration  mav  be  cut  down  by  construction 
within  tbe  limits  of  tbe  legislative  powers,  and 
held  effectual  to  authorize  a  municipality  to 
grant  to  a  railroad  company  any  rights  or 
privileges  in  public  grounds  wbicb  tbe  legisla- 
ture itself  might  have  granted;  tbat  is,  any 
rights  or  privileges  consistent  and  in  conform- 
ity witb  the  purposes  for  which  such  grounds 
were  dedicated.  We  cannot  agree  witb  tbe 
contentiona  of  plaintiff's  counsel  tbat  this  gen- 
eral statute  has  been  by  implication  repealed 
as  to  the  city  of  St.  Paul  by  subsequently  en- 
acted provisions  of  tbe  city  charier,  or  tbat  the 
statute  does  not  apply  to  public  grounds  of  tbe 
character  of  this  levee.  We  are  therefore 
brought  to  the  consideration  of  the  provisions 
of  tbe  ordinance  itself,  as  to  whether  the  rights 
and  privileges  assumed  to  be  granted  to  the 
defendant  are  in  conformity  with  tbe  use  for 
which  the  land  was  dedicated,  or  are  ao  incon- 
sistent with  and  foreign  to  that  use  as  to 
amount  to  an  unauthorized  diversion  of  it. 
Unfortunately  the  record  furnishes  compara- 
tively little  light  on  this  question,  because,  for 
reasons  already  suggested,  tbe  caae  was  not 
tried  on  any  such  lines.  In  fact,  no  such  ia- 
aue  seems  to  have  been  tried  at  all.  All  tbat 
the  record  clearly  shows  is  the  provisions  of 
the  ordinance  itself,  and  tbe  further  fact  that 
this  freight  bouse  has  been  constructed  and  is 
maintained  in  accordance  witb  those  provi- 
sions. It  perhaps  also  fairly  appears  that  there 
are  some  1.400  feet  front  of  public  levee,  in- 
cluding tbat  situated  within  tbe  plat  of  St. 
Paul  proper,  and  tbat  this  building  is  about 
350  feet  long  on  the  river  front  by  about  50 
feet  wide.  The  ordinance  is  entirely  silent  as 
to  tbe  length  of  time  for  which  the  privilege 
is  granted  to  the  defendant,  or  as  to  the  uses 
to  wbicb  tbe  structure  may  be  devoted,  except 
as  to  the  lower  story.  Neither  does  it  in  terms 
reserve  to  the  city  any  right  to  supervise  or 
regulate  tbe  manner  of  its  use.  Tbe  record  is 
also  practically  silent  as  to  the  purposes  for 
which  tbe  defendant  is  actually  using  this 
building,  or  as  to  tbe  extent  or  nature  of  de- 
fendanrs  traffic  with  vessels  or  other  craft 
navigating  the'  river.  Under  tbe  terms  of  tbe 
ordinance,  the  defendant  might  devote  the 
whole  of  the  building,  except  tbe  lower  story, 
to  uses  wholly  foreign  to  "levee  purposes," 
and  entirely  disconnected  witb  its  exchange 
traffic  with  craft  navigating  tbe  river;  and, 
for  anything  the  record  shows,  such  may  be 
the  fact.  Neither  does  it  appear  whether  there 
exists  any  present  public  necessity  for  the  use 
of  this  land  for  levee  purposes.  This  last  con- 
sideration would,  of  course,  not  be  controlling, 
for  the  fact  tbat  tbe  land  is  not  presently 
needed  for  levee  purposes  would  not  prevent 
tbe  city  or  state,  as  the  trustee  of  the  public, 
from  objecting  to  a  diversion  of  tbe  property 
to  a  use  wholly  foreign  to  or  inconsistent  with 
that  to  which  it  was  dedicated;  but,  for  rea- 
sons to  be  stated  hereafter,  it  would  be  mate- 
rial in  determining  whether  tbe  city  gr  state, 
as  such  trustee,  bad  a  right  to  recall  or  revoke 
a  special  privilege  previously  lawfully  granted. 
But  tbe  fact,  if  it  be  a  fact,  that  the  ordinance 
assumes  to  grant  to  the  defendant  rights  and 
privileges  greater  than  the  city  was  authorized 
to  grant,  will  not  render  the  ordinance  wholly 
void.    It  would  still  be  valid  to  tbe  extent  of 
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such  rifrbto  and  priTfleget  m  the  cily  was  au- 
thorized to  grant  We  shall  not  stop  to  con- 
sider upon  which  party  rested  the  burden  of 
proof  on  these  matters,  for,  in  view  of  the 
manner  in  Vrhich  the  case  was  tried  and  sub- 
mitted, we  are  satisfied  that  final  Judgment 
for  or  a  (gainst  either  party  on  these  questions 
oiii^ht  not  to  be  rendered  on  the  present  record. 
Justice  requires  that  tbe  cause  he  remanded  to 
tbe  trial  court,  to  determine,  in  accordance 
with  the  rules  we  have  endeavored  to  lay 
down,  whether  the  privileges  granted  by  the 
ordinance  do  or  do  not  amount  to  an  unlawful 
diversion  of  this  part  of  the  levee  to  a  purpose 
inconsistent  with  that  for  which  it  was  dedi- 
cated. If  they  do  not,  either  in  whole  or  in 
part,  then  the  order  for  judgment  in  favor  of 
the  plaintiff  should  be  furtber  modified  so  as 
to  make  it  subject  to  tbe  riirht  of  the  defend- 
ant to  maintain  this  building  in  accordance 
with  the  terms  of  the  ordinance.  If,  on  the 
other  hand,  such  privileges,  in  their  entirety, 
constitute  a  plain  diversion  of  the  premises  to 
an  unauthoriased  use,  the  trial  court  should  so 
find,  and  in  such  case  the  present  order  for 
Judgment  would  stand  unmodified  in  that  re- 
gard. If,  however,  the  court  should  find  that 
witbin  the  rules  already  suggested  the  privi- 
leges mnted  by  the  ordinance  were  in  part 
authorized,  but  in  part  unauthorized,  then  the 
court  should  determine  how  far  they  were  au- 
thorized, and  how  far  they  were  not;  that  is, 
how  much  of  the  levee  is  reasonably  required 
as  a  site  for  a  freight  house  for  the  accommoda- 
tion of  defendant's  trafllc  as  common  carrier, 
with  craft  navigatins  the  contiguous  river,  and 
cut  down  the  operation  of  the  ordinance  to  tbe 
limits  to  which  its  provisions  were  authorized, 
and  modify  the  order  for  Judgment  aocord- 
inely. 

If  it  be  objected  that  this  famishes  no  defi- 
nite and  exact  rule,  the  answer  is  that  such  in- 
stances are  not  infrequent  in  tbe  law,  and  one 
of  the  most  useful  functions  of  the  judiciary 
is  tbe  exercise  of  a  sound  Judgment  and  com- 
mon sense  in  such  cases.  As  already  suggested, 
no  such  narrow  construction  of  the  term  * 'levee 
purposes"  should  be  adopted  as  to  deprive  the 
defendant  of  any  privileges  properly  granted 
to  it,  or  to  limit  too  narrowly  the  reasonable 
discretion  of  the  state  or  city  in  regulating  tbe 
use  of  the  property;  nor,  on  the  other  hand, 
should  so  lax  a  construction  be  Indulged  in  as 
to  sanction  a  plain  diversion  of  it  to  a  use  for- 
eign to  and  incompatible  with  that  to  which  it 
was  devoted  by  the  owner.  Any  grant  of 
privileges  upon  lands  dedicated  to  a  particular 
public  use  is  necessarily  subject  and  subordi- 
nate to  the  rights  and  necessities  of  the  public, 
and  may  always  be  revoked  and  terminated 
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whenever  required  by  tbe  needs  of  the  public 
in  the  use  of  it  for  the  purpose  for  which  it 
was  dedicated.  This  is  an  implied  condition 
of  every  such  grant,  for  there  can  be  no  irrevo- 
cable license,  as  against  the  rights  of  the  pub- 
lic to  the  full  enjoyment  of  its  easement  in  the 
property;  and,  as  to  when  a  condition  of  things 
has  arisen  that  public  interests  require  a  revo- 
cation of  the  grant  or  license,  much  must  be 
left  to  the  discretion  of  the  state  or  municipal- 
ity, as  the  trustee  of  the  public.  But  such  a 
license,  if  lawfully  granted,  and  subsequently 
acted  on  by  the  licensee,  is  not  revocable,  in 
the  ordinary  sense  of  the  word;  that  is,  it  Is 
not  revocable  at  the  mere  arbitrary  pleasure  or 
whim  of  the  state  or  municipality.  The  li- 
censee in  such  a  case  has  vested  rights  under 
the  license,  subject  only  to  the  paramount 
rights  of  the  general  public  in  the  property  for 
tbe  use  to  which  it  was  dedicated.  We  might 
also  add  that,  if  the  privileges  granted  to  the 
defendant  by  this  ordinance  were,  in  whole  or 
in  part,  authorized  aa  a  legitimate  use  of  tbe 
proper^  for  "levee  purposes,"  the  fsct  that 
such  privileges,  thus  authorized,  may  Incident- 
ally benefit  the  defendant  in  a  way  not  strictly 
germane  ta  "levee  purposes"  would  not  ren- 
der the  grant  a  diversion  of  tbe  property  to  an 
unauthorized  use.  We  may  be  pardoned  for 
addinff  tbe  suggestion  that,  inasmuch  as  the 
plaintiff  has  accomplis-bed  the  main  purpose 
of  this  suit  by  establishing  its  title  to  tbe  whole 
of  the  premises  in  dispute  as  a  public  levee, 
and  also  its  right  of  immediate  and  exclusive 
possession,  subject,  only,  to  the  right  of  the 
defendant,  under  the  act  of  the  legislature,  to 
maintain  certain  railroad  tracks  across  the 
property,  and  to  whatever  rights  it  may  bave^ 
under  this  city  ordinance,  to  maintain  this 
freight  house  on  a  certain  portion  of  the  prop- 
erty, and  as  nothine  remains  to  be  determine 
except  the  extent  ox  these  rights  under  the  or- 
dinance, it  would  seem  that  two  great  and  pro- 
gressive organizations,  like  the  plaintiff  city 
and  the  defendant  railway  company,  ought  to 
be  able,  without  further  prolonging  this  al- 
ready protracted  litigation,  to  adjust  this  mat- 
ter, on  the  legal  lines  suggested  in  this  opinion, 
on  a  liberal  basis,  that  wiU  at  once  protect  the 
rights  of  the  public  and  tbe  defendant  com- 
pany. 

Cause  remanded  for  a  new  trial,  hat  onlj 
of  the  issue  considered  in  the  foregoing  opin- 
ion, and  for  such  modification  of  the  flndmn 
of  fact  and  conclusions  of  law  as  may  be  made 
necessary  by  the  determination  of  audi  iaauA, 

Start*  Ch.  J.:    I  dissent' 

Book*  J,:   I  also  diwBBi 
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J.  B.  BRIGGS,  Trustee,  etc.,  AppL^ 

V. 

TowD  of  RU8SELLVILLB 


Town  of  RUSSELLVILLB 

V. 

J.  H.  BEALL,  Appt. 


Ky. 


.) 


Xand  within  the  limits  of  a  towiu  althon^h 
\i  baa  never  been  divided  loto  buildlnflr  lota.  Is 
subject  to  munioipal  tazatlon  If  it  is  near  rail- 
road depots  and  sbope,  has  coovenfent  access 
to  the  highways,  and  lies  only  a  short  distance 
from  the  business  portion  of  the  town*  so  that  it 
enloys  the  polloe  protection  and  other  benefits  of 
the  town. 

(June  20,  18M.) 

APPEAL  b^  plaiDtilf  from  a  judgmeDt  of 
the  Circuit  Court  for  Logan  County  refus- 
ion to  enjoin  defendant  from  proceeding  to 
<^Tlect  a  tax  which  bad  been  assessed  against 
pUiotiff's  property.  Affirmed, 
4  PPEAL  by  defendant  from  a  Judgment  of 
A  the  Circuit  Court  for  Logan  County  en- 
joiDiDg  defendant  from  proceeding  to  collect 


a  tax  which  had  been  assessed  against  plain- 
tiiTs  property.    Beversed. 

The  facts  are  stated  in  the  opinion. 

Mewn.  Wilbur  F*  Browder  and  IL  P. 
Sloaa  for  Briggs  and  Beall. 

Messrs,  J.  a.  Bowden  and  S.  R.  Crewd- 
son  for  town  of  Russellville. 

Landes,  J.,  delivered  the  opinion  of  the 
court: 

These  two  cases  originated  in  the  Logan  cir- 
cuit court,  involve  the  same  questions  and 
stand  upon  substantially  the  same  state  of  facts, 
except  as  to  the  condition,  use,  and  situation  of 
the  parcels  of  land,  which  it  is  claim^  on  the 
one  hand  and  denied  on  the  other  are  subject  to 
municipal  taxation.  On  that  account  they 
were  be^rd  together,  both  in  the  court  below 
and  in  this  court.  The  litigation  is  friendly, 
the  object  being  to  ascertain  whether  or  not  the 
town  of  Russellville  has  Uie  right  to  impoee 
taxes  for  municipal  purposes  on  certain  land 
belonging  to  the  appellant  J.  B.  Brigas,  trustee, 
in  one  case,  and  to  the  appellee,  J.  H.  Beall,  in 
the  other  case,  which  was  originally  brought 
within  the  limits  of  the  town  by  an  act  of  the 
general  assembly  entitled  "An  Act  to  Extend 


^'on.— Jfunleipol  taxation  of  rural  lands  wiJtMn 
tha  limUs  of  the  wrporaiiaru 

L  VaUdltty  of  czempeion  or  <l<itcr(mfnat<on  In 

rates. 
IL  (ymttruetion  of  stotiftory  exemption  or  dis- 

erlmfnation. 
UL  Rigiht  to  repeal  exemptions. 
lY.  VaUdUy  of  taxation  of  farm  lands, 
V.  Pnwer  of  courts. 
VI.  What  propertu  is  taxable, 
vn.  Power  of  miiniefpaUty  to  exempt. 
VUL  Orfpfnol  tneorpvratfoTk 
I2L  AjmemnkeiM.s, 
X.  Method  of  roMioQ  quesbiofu 

There  is  much  contrariety  of  opinion  amonff  the 
«)urts  upon  all  branches  of  this  question. 

L  Validity  of  exemption  or  disorimination  in  rates, 

UariDir  out  of  consideration  for  the  present  the 
«Rifliotupon  the  question  wk^ther  farm  property 
<an  be  constitutionaily  taxed  for  municipal  pur- 
ptwes,  there  seems  to  be  a  hopeless  conflict,  in  prao- 
cical  application  of  the  rule  if  not  in  actual  deci- 
«i<on.upon  the  question  whether  or  not  an  attempted 
exemption  of  such  property  is  valid. 

It  is  held  that  where  the  Constitution  requires 
that  all  taxes  shall  be  uniform  the  leffislature  can- 
not proTide  for  the  exemption  or  lower  taxation 
^f  farm  land  within  the  limits  of  the  municipality. 
Knowlton  v.  Rock  County  Supers.  0  Wis.  410. 

Bo, where  the  Constitution  provides  for  thetaxa- 
liOD  of  all  property,  land  within  the  limits  fof  a 
mimlclpality  cannot  be  exempted  from  municipal 
luaUon.   ZanesviUev.  Richards,  6  Ohio  St.  600. 

So,  ander  a  constitutional  provision  that  all 
^es  assessed  by  cities  must  be  uniform  upon  all 
Uxable  property  and  persons  within  the  limits  of 
^city,  and  no  property  shall  be  exempted  there- 
from other  than  such  property  as  may  be  exempted 
^vom  taxatioi^uiKler  the  Constitution  and  ireneral 
*>*•  of  the  state,  a  special  charter  of  a  city  ex- 
^Pthig  aipricultural  property  from  taxation  is 
voM.  Hay  ward  v.  People,  146  UL  66. 

Under  a  constitutional  provision  that  all  taxes 
QOBt  be  uniform  the  owner  of  agricultural  land  in 
^LRA. 


a  city  cannot  have  the  aid  of  the  courts  to  relieve 
him  from  municipal  taxation.  Gary  v.  Pekin,  88 
HI.  164,  80  Am.  Rep.  548. 

Under  a  constitutional  provision  that  all  laws  ex- 
emptiner  property  from  taxation  other  than  that 
provided  for  in  the  Constitution  shall  be  void,  an 
exemption  of  acrncultural  property  from  munici- 
pal taxation  when  such  property  is  not  provided 
for  in  the  Constitution  is  void.  Smith  v.  Amerlcus, 
80  Ga.  8ia 

On  the  other  side,  it  is  held  that  the  provision  of 
the  Indiana  Constitution  requirinflr  a  uniform  and 
equal  rate  of  assessment  and  taxation  does  not  ap- 
ply to  municipal  taxes.  Hamilton  v.  Ft.  Wayne, 
40  Ind.  481. 

So,  a  provision  In  a  city  charter  exemptinsr  from 
taxation  for  flre-department  purposes  all  un  platted 
land  containing  10  or  more  acres,  and  used  exclu- 
sively for  farming  purposes,  is  a  reasonable  and 
valid  provision.    Baldwin  v.  Hastings,  83  Mich.  880. 

The  Michigan  Constitution  requires  a  uniform 
rule  of  taxation  (art.  14,  S 11),  but  the  court  dees 
not  seem  to  have  considered  the  elfect  of  that  re- 
quirement upon  the  question. 

The  land  used  for  agricultural  purposes  maybe 
taxed  at  a  lower  rate  than  that  used  for  city  pur- 
poses.  Gillette  V.  Hartford,  81  Conn.  861. 

There  seems  to  t)e  no  provision  in  the  Connecti- 
cut Constitution  upon  the  question. 

A  law  exempting  agricultural  tracts  of  more 
than  10  acres  In  sLse,  while  allowing  tracts  of  lees 
than  that,  size  to  be'taxed,  does  not  violate  consti- 
tutional provisions  requiring  the  uniform  opera- 
tion of  laws  and  forbidding  the  granting  of  special 
privileges  and  immunities.  Leicht  v.  Burlington, 
73  Iowa,  3se. 

Prescription  by  the  legislature  of  dUferent  rates 
of  taxation  for  the  old  and  new  portions  of  the 
city  in  case  of  an  enlargement  of  boundaries  is 
not  an  unjust  discrimination.  The  legislature  has 
power  to  make  two  or  more  taxing  districts  of  the 
same  city  in  which  the  rates  of  taxes  shall  he  differ, 
ent.    Daly  v.  Morgan,  80  Md.  460. 1  L.  R.  A  767. 

A  statute  exempting  agricultural  land  from  taxa- 
tion in  extending  the  limits  of  a  town  Is  not  in 
conflict  with  the  provisions  of   a  Constitution 
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aod  Define  the  Corporate  LimiU  of  the  Town 
of  Russellville,  Authorize  the  Election  of  a  Po- 
lice Judge,  and  Provide  a  Sinking  Fund  for 
Said  ToiBVD,*'  approved  March  12,  1869(2  Seas. 
Acts  1800,  p.  286).  Previous  to  the  passage  of 
said  act,  the  boundary  of  the  town  was  in  a  very 
irregular  and  unsatisfactory  shape,  and  while, 
in  1869,  it  was  a  thrifty,  though  quiet,  town, 
having  a  population  of  near  2,000  souls,  with  a 
reasonable  prospect  of  growth  and  of  steady 
improvement,  having  the  advantage  of  one 
railroad,  with  the  prospect  of  the  early  con- 
strue! ion  of  another,  the  main  object  of  the  ex- 
tension of  the  limits  seems  to  have  been  to  cor- 
rect the  irregular  shape  of  the  lines  defining  the 
limits  of  the  town,  and  at  the  same  time  to  ex- 
tend the  jurisdiction  of  the  municipal  govern- 
ment over  a  considerable  territory  claimed  to  be 
actually  suburban,  although  not  within  the 
lawful  limits  of  the  town.  This  the  act  ac- 
complished by  describing  a  perfect  sbuare  of 
territory,  each  of  the  four  sides  extending  410 
po\eB,  \vith  Uie  county  court-house  and  public 
square  in  the  center.  By  a  previous  act,  enti- 
tled "An  Act  to  Amend  the  Charter  of  tbe 
Town  of  Russellville,"  approved  March  6, 1868 
(2  Sess.  Acts  1867-68,  p.  219),  the  chairman  and 
board  of  trustees  of  the  town  were  authorized 
and  empowered  to  assess  and  collect  annually 
an  ad  valorem  tt^x  "of  not  exceeding  50  cents  on 
the  $100  worth  of  real  and  personal  estate 
within  the  corporate  limits  of  said  town,  and  a 


polT-tax  of  not  exceeding  %^"  on  each  tlthab}«> 
inhabitant  of  the  town,  for  municipal  purposes. 
Subsequently  another  act  was  passed,  entitled 
"An  Act  to  Amend  and  Reduce  into  One  the- 
Acts  Relating  to  the  Town  of  Russellville,'^ 
approved  May  1,  1880  (2  Sess.  Acts  1879, 
p.  874),  which  was  substantially  a  new  charter, 
and  under  which  tbe  municipal  affairs  of  the- 
town  were  conducted,  until  the  passage  of  the- 
act  for  the  government  of  towns  of  the  fifth 
class,  approved  July  8.  1893,  to  which  class  the- 
town  of  Russellville  bow  belonffs.  By  tbe  act 
of  1880  the  boundary  of  the  town  was  contin- 
ued as  fixed  by  the  act  of  1869,  and  the  muni- 
cipal authorities  were  empowered  to  assess  and 
collect  taxes  for  municipal  purposes  annually 
upon  all  of  the  real  and  other  property  in  the 
town  as  of  the  10th  day  of  January,  upon  a  list 
of  the  "taxable  inhabitants  and  owners  of 
property  in  said  town,"  and  the  marshal  of  the- 
town  was  invested  with  "all  the  powers  and 
authority  within  the  town  of  Russellville  to 
collect  the  town  tax  as  sherifiTs  have  in  collect- 
ing the  state  tax  and  county  revenue."  Not- 
withstanding the  ample  power  of  taxation  tbu» 
conferred  on  the  municipal  authorities  to  assess 
and  collect  taxes  on  their  property  within  the 
corporate  limits  of  tbe  town,  no  e£Fort  waa 
made  by  the  said  authorities  to  assess  or  levy  or 
collect  from  the  appellant  Briggs  and  the  ap- 
pellee  Beall  taxes  upon  their  land  which  waa 
brougbl  into  the  limits  of  the  town  by  the  act  of 


which  prohibit  the  exemption  of  private  property 
from  tazatioD  and  require  all  property  to  be  taxed 
in  proportion  to  its  value.  Kansas  Oity  v.  Ck>oly, 
OB  Mo.  m. 

The  legislature  may  exempt  from  oity  taxation 
Jand  held  for  farming  purposes.  Lee  v.  Thomas, 
49  Mo.  11& 

But  under  a  new  Constitution  the  Missouri  court 
has  ohangred  its  rulings. 

A  statutory  provision  permitting  the  assessment 
of  land  in  a  city  not  laid  off  into  lots  and  blocks 
only  by  the  acre  as  agricultural  land  is  in  conflict 
with  a  constitutional  provision  that  ail  property 
subject  to  taxation  shall  be  taxed  in  proportion  to 
its  value.    State,  Griifwold,  v.  O^Brien.  89  Mo.  681. 

A  statute  providing  that  no  tract  of  land  in  a 
city  over  8  acres  in  extent  shall  be  subject  to 
taxation  so  long  as  it  remains  undivided  and  is 
used  for  agricultural  purposes  is  in  conflict  with  a 
oonstitutional  provision  requiring  taxes  to  be  uni- 
form upon  the  same  class  of  subjects  within  the 
territorial  limits  of  the  authority  levying  the  same 
and  forbidding  exemptions  other  than  those  de- 
clared in  the  Constitution.  Copeland  v.  St.  Josepti, 
126  Mo.  417. 

n.  ConatructUm  of  $tatutory  exemption  or  diacrimi- 

nation. 

There  are  several  cases  in  which  statutory  ex- 
emptions  or  discriminations  have  been  construed 
or  enforced  without  any  discussion  as  to  thoir 
validity. 

Under  the  Indiana  act  of  1862  a  tract  of  land, 
less  than  20  acres  of  which  were  used  for  farm  pur- 
poses, was  nor  exempt  from  city  taxation.  Conklin 
V.  Cambridge  City,  68  Ind.  180. 

A  particular  statute  exempting  farm  lands  within 
a  certain  city  from  municipal  taxation  is  not  re- 
pealed by  a  general  statute  subsequently  parsed 
without  negative  wordR,  giving  a  general  power  of 
taxation  but  without  necessary  conflict  between 
the  two.    Biain  v.  Bailey,  25  Ind.  166. 

The  Indiana  act  of  1877  providing  for  an  exemp- 
tion of  agricultural  lands  from  municipal  taxation 
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was  not  retroactive  in  its  operation.   Stils  v.  In- 
dlanapolis,  81  Ind.  682. 

Although  the  land  is  platted  for  tbe  purpose  of 
sale  in  parcels,  each  of  which  contains  mort»  thao 
5  acres,  it  is  not  within  the  provision  of  the  Indiana, 
statute  taxing  platted  land  if  it  is  vacant  and  not 
usei  for  town  purpoeee.  South  Bend  v.  Cushing^ 
123  Ind.  290. 

In  Henderson  v.  Lambert,  8  Bush.  007.  it  appearedi 
that  farm  lands  had  been  expressly  exempted  from, 
city  taxation  by  act  of  the  legislature. 

In  St.  Louis  V.  Allen,  18  Mo.  400.  tbe  power  to  tax 
the  added  land  was  made  dependent  on  the  makinir 
of  certain  suggested  improvements  in  tbe  vicinity 
of  the  added  territory. 

But  when  the  Improvement  was  made  the  lan<l> 
might  be  taxed  at  city  rates  for  the  remainder  of 
the  year.    Benoist  v.  Bu  Louis,  19  Mo.  179. 

A  requirement  thih;  the  land  shall  be  aeeeased  hy 
the  acre  does  not  require  the  assessment  to  be  mad» 
at  the  value  of  the  land  for  farm  purporas,  but  the 
taxincr  power  may  take  into  consideration  the  value 
of  the  land  for  any  purpose.  Benoist  v.  St.  Louis, 
15  Mo.  668. 

In  SerrlU  v.  Philadelphia,  88  Pa.  855,  the  court: 
construed  certain  tax  exemptions  which  were  given 
by  statute  in  favor  of  rural  lands,  holding  that  one- 
covering  all  rural  lands  was  repealed  by  a  subse- 
quent one  covering  only  marsh  lands  so  as  not  to* 
give  a  double  exemption  to  the  latter. 

The  mere  fact  that  the  land  la  held  with  the  ex- 
pectation of  a  rise  in  value  will  not  make  it  taxable 
if  it  is  used  for  farm  purposes  or  is  unoccupied, 
under  a  charter  making  farm  lands  or  land  vacant; 
or  unoccupied  taxable  at  a  lower  rate  than  general 
city  property.    Gillette  v.  Hartford,  81  Conn.  351. 

Under  the  Louisiana  act  of  1850  a  distinction  i»< 
made  between  rural  and  urban  property.    Munici- 
pality No.  8  v.  Michoud,  6  La.  Ann.  6QS. 

Under  the   Indiana  statutes  agricultural   lantf 
within  a  city  is  subject  to  city  school  taxes  and 
such  special  aasessments  as  affect  it  in  tbe  same- 
manner  as  other  property,  but  it  is  only  subject  to 
general  city  taxes  to  an  amount  equal  to  the  rate- 
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IM,  and  afterwards  by  the  act  of  1880.  aotil 
the  efforts  made  for  that  purpose  which  fur- 
sisbed  the  occasioD  for  the  present  litigation. 
As  we  take  it,  the  taxes  now  involved  were  as- 
sessed in  1898;  under  the  authority  of  acts  in 
force  previous  to  the  passage  of  the  said  act  of 
Jaiy  8,  1893.  Action  was  instituted  by  each 
of  the  parties  seeking  to  enjoin  the  town  and 
the  collector  of  the  town  tax  from  proceeding 
to  collect  these  taxes,  which  had  been  assessed 
by  the  municipal  authorities  on  their  said  re- 
spective parcels  of  land  within  the  limits  of 
tbe  town.  The  issues  having  been  made  up  in 
csch  case,  in  the  case  of  tbe  appellant  Briggs 
tbe  court  adjudged,  in  substance,  that  his  land 
was  lawfully  assessed,  and  that  he  was  liable 
for  tbe  tax,  and  his  petition  was  dismissed; 
but  in  tbe  case  of  the  appellee  Beall,  the  court 
idindged,  in  brief,  that  his  land  was  not  law- 
fully assessed,  or  subject  to  the  tax,  and  that 
be  was  not  liable  therefor,  and  the  municipal 
aOtborities  were  pepetually  enjoined  from  pro- 
ceeding to  collect  the  tax  that  thev  were  then 
seeking  to  collect  from  him  on  hu  said  land. 
Tbese  appeals  are  prosecuted  to  reverse  the 
judgment  in  each  case. 

In  the  case  of  Briggs,  trustee,  it  appears 
tbst  he  was  living  with  his  family  upon  12 
seres  of  land  that  were  included  within  the 
limits  of  the  town  by  the  acts  of  1869  and 
1880,  which  have  been  referred  to,  and  that 
the  dwelling   house  and  all  other  improve- 


ments were  erected  thereon  in  1872.  The 
track  of  the  Louisville  &  Nashville  Railroad 
lies  in  front  of  this  ground  and  is  the  south 
boundary  of  it.  We  do  not  deem  it  necessary 
to  go  into  lengthy  detail  of  the  facts  material 
especially  in  tbe  Briggs  case.  It  is  sufficient 
to  say  that  the  facts  show  that,  although  there 
was  no  public  street  or  alley  or  sidewalk 
contiguous  to  his  ground,  he  and  his  family  had 
convenient  access  to  the  public  streets  of  the 
town  by  a  driveway  out  of  bis  lawn  across  the 
said  railroad  track,  and  thence  across  a  meadow 
in  which  Mrs.  Briggs  had  an  interest,  to  the 
Hopkinsville  pike,  laid  down  on  tbe  map  of  the. 
town  as  "Hopkinsville  Street,"  which  leads  to 
the  public  square  and  tbe  principal  business  part 
of  tbe  town,  and  which  is  a  prolongation  of  the 
main  center  street  in  tbe  original  boundary. 
His  ground  is  82  poles  from  tbe  passenger  de- 
pot of  the  said  railroad,  at  which  is  tbe  near- 
est sidewalk.  The  same  may  be  said  concern- 
ing tbe  land  of  appellee  Beall.  Brijfg's  res- 
idence is  also  something  more  than  1,000 
feet  from  the  electric-light  plant  which  sup- 
plied tbe  town,  and  from  which  bis  residence 
was  supplied,  over  a  line  erected  at  his  own 
expense,  with  light,  which  was  the  nearest 
point  in  the  business  part  of  the  town  to  his 
house.  He  had  a  number  of  tenement  houses 
situated  south  of  the  said  railroad  track,  and 
somewhat  nearer  to  his  ground  than  the  elec- 
triclight  plant    The  facts  show  further  that 


In  the  several  townships  for  ireneral  town- 
ship purposes.  Leeper  v.  South  Bend,  VX  lod.  87S; 
DIekeison  v.  Ihranklio,  USInd.  ITS. 

in.  JHffAi  to  fvpeol  «»am|)C<onai 

An  exemptloii  from  municipal  tazatloo  may  t)e 
repealed  at  any  ttaM.  MoGalUe  v.  Chattanooga,  8 
Bead.  317. 

The  limitation  of  the  rate  of  taxation  to  be  placed 
OD  Birrtoultural  land  may  be  repealed  at  any  time. 
Wsshbum  v.  OshlEOsb,  SO  Wis.  458. 

The  legislature  may  repeal  a  provision  for  tbe 
eiemption  or  lower  taxation  of  agricultural  prop- 
erty at  any  time.  Powell  v.  Parkersburff,  28  W. 
Ya.  6B8;  Protwsco  v.  Moundsville,  11  W.  Ya.  60L 

A  statute  fixing  tbe  size  of  the  tract  whiob  is 
exempt  from  taxation  lower  tban  was  the  rule 
wben  certain  property  was  annexed  to  tbe  city  will 
applf  to  that  property  if  it  is  within  its  provisions. 
Wioxer  v.  Burlington,  68  Iowa,  27DL 

IT.  VdUdUy  of  taxation  Gf  farm  /ands. 

Upon  the  question  of  tbe  power  to  tax  farm  land 
there  is  also  direct  conflict. 

ODe  line  of  cases  holds  that— 

Tbe  taxation  of  farm  property  within  the  limits 
of  a  city  for  olty  purposes  cnnoot  be  said  to  be  a 
ttkiog  of  property  without  due  process  of  law  ho  w- 
ever  great  the  bardsbip  or  unequal  tbe  burden. 
leUy  ▼.  Pittsburgh,  104  U.  8.  78, 86  L.  ed.  868. 

A  statute  griving  a  municipal  corporation  power 
to  ULX  aU  land  within  its  limits  is  not  in  violation 
of  tbe  Indiana  Constitution,  cannot  be  held  void 
because  it  is  uojust,  and  does  not  take  private 
property  for  public  use  without  oompensatioo. 
i^vansport  v.  8eybold«  58  lod.  286. 

Tbe  prohibition  against  taking  private  property 
lor  public  use  without  compensation  has  no  appli- 
cation to  the  taxation  of  property.  Groff  v.  Fred- 
«riok  City,  44  Md.  87;  Martin  v.  Dix,  68  Miss.  68, 24 
Am.  Kep.86L 

Tbe  extension  of  city  limits  so  as  to  include  farm 
kttdaand  aabject  them  to  taxation,  is  not  uncon- 
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stitutlonal.  Olboney  v.  Cape  Girardeau,  68  Mo.  141; 
State.  Patterson,  v.  McReynolds,  61  Mo.  8UB. 

The  charter  may  authorise  taxation  of  all  the 
property  within  the  corporate  limits.  Barker  v. 
State,  18  Ohio,  S14. 

Farm  land  enjoying  no  direct  advantage  from 
the  municipal  improvements  is  not  exempt  for 
that  reason  from  payment  of  municipal  taxes. 
Hummelstown  v.  Brunner,  17  Pa.  Go.  Ct.  140. 

The  qaestion  of  the  taxation  of  rural  property 
within  the  limits  of  a  municipality  rests  solely  with 
the  Ictgislature,  and  such  taxation  is  not  unconstitu- 
tional because  not  equal  and  uniform  for  the  reason 
that  the  rural  property  does  not  receive  the  same 
benefit  that  urlMU  property  does,  nor  beoause  it  is 
a  taking  of  private  property  for  public  use  without 
compensation.   Norris  v.  Waco,  67  Tex.  8861. 

The  taxation  of  a  dairy  farm  Included  In  the  city 
limits  for  general  municipal  purposes  is  not  an  un- 
constitutional taking  of  private  property  without 
just  compensation,— at  least  where  the  Constitution 
requires  that  taxes  shall  be  uniform  In  respect  to 
persons  and  property  within  the  jurisdiction  off 
the  body  levying  the  tax.  Ferguson  v.  Snohomisb, 
8  Wash.  068. 24  Lb  B.  A.  796. 

If  the  legislature  includes  the  new  territory  in 
the  municipality  without  any  direction  as  to  its 
liability  for  taxation  it  will  t>e  liable  to  municipal 
taxation  for  past  debts  as  well  as  for  currant  ex- 
penses.   Madry  v.  Cox,  78  Tex.  688. 

If  tbe  proceedings  to  Incorporate  tbe  land  into 
the  dty  are  valid  the  taxes  will  be  valid.  Lancas- 
ter County  V.  Rush,  86  Neb.  119. 

If  the  legislature  has  power  to  annex  the  terri- 
tory to  tbe  municipality,  when  it  Is  annexed  the 
municipality  has  the  right  to  tax  It.  Weeks  v. 
Milwaukee,  10  Wis.  242. 

On  tbe  other  side  it  is  held  that- 
Subjecting  to  munlcipaJ  taxation  farm  property 
which  cannot  be  benefited  by  municipal  expend- 
itures is  a  taking  of  private  property  for  public  pur- 
poses without  just  compensation.  People  v.  Dan- 
iels, 8  Utah,  290, 6  L.  B.  A.  444;  SUIson  v.  Llnford,  7 
t  Utah,  186. 
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hiB  ground  was  not  divided  up  into  loU,  but 
that  it  constUuted  one  lot,  upon  whicb,  with 
ample  means,  he  had  erected  a  splendid  urban 
residence,  where  be  and  his  familj  were  in  a 
position  to  enjoy,  and  had  the  privilege  of  en- 
joy log.if  they  chose  to  avail  themselves  of  it,  all 
of  the  advantages  and  conveniences  which  were 
to  be  afforded  by  or  derived  from  the  presence 
and  energy  of  the  municipal  government,  not 
only  for  comfort,  but  for  protection  as  well. 
Appellee  Beall  was  the  owner  of  180  acres  of 
land  situated  on  the  western  and  northwestern 
bouQiiarv  of  the  town  as  established  by  the  act 
of  1869,  but  all  of  his  land,  up  to  the  commence- 
ment of  his  action,  bad  always  been  used  as 
farming  lands,  and  only  77i  acres  of  it  were 
included  in  the  said  town  boundary,  through 
which,  as  shown  on  the  map  of  the  town,  the 
Owensboro  A  Nashville  Railroad  track  runs 
from  north  to  south.  No  part  of  this  land  had 
ever  been  divided  into  lots  since  the  act  of 
lb69.  His  residence  was  on  that  part  of  his 
farm  that  lay  outside  of  the  limits  of  the  town, 
and  the  approach  to  it  was  from  the  Hopkins- 
ville  pike,  and  from  a  point  thereon  beyond 
the  west  line  of  the  town  boundary.  That 
part  of  his  land  within  the  town  boundary,  as 
it  appears  from  the  map  of  the  town  is  about 
equally  divided  by  the  track  or  line  of  the 
Owensboro  &  Nashville  Railroad,  but  no 
streets  or  alleys  had  been  laid  out  through  anv 
part  of  it,  but  that  part  of  it  east  of  said  rail- 


road is  situated  on  the  Greenville  pike,  which 
is  a  prolongation  northward  of  Main  street, 
and  is  laid  down  on  the  map  as  "Greenville 
Street,"  which  the  municipal  authorities  in 
1882  and  since  improved  at  considerable  ex- 
pense and  for  some  distance  out,  and  in  front 
of  Beall's  land,  but  just  how  far,  or  to  what 
point,  the  record  does  not  show  with  certainty, 
but  probably  to  a  point  nearly  half  way  the 
lengUi  of  his  line  fronting  on  said  street  or 
pike.  Along  this  street,  and  on  both  sides  of 
it,  and  adjoining  Beall's  land  on  the  west  side, 
there  are  several  houses,  which  were  occupied 
mostly  by  colored  persons,  erected  on  lota 
which  were  originally  a  part  of  the  tract 
in  question,  but  they  were  laid  off,  and  sold 
prior  to  1869.  The  occupants  of  said  houses 
used  the  said  street  as  the  only  way  of  ingress 
and  egress  from  the  premises,  and  appellee 
Beall  used  it  also  when  going  to  and  from  that 
part  of  his  land  which  he  entered  through  a 
gate  opening  on  the  said  street  or  pike.  That 
part  of  this  parcel  of  land  lying  between  the 
line  of  the  Owensboro  &  Nashville  Railroad 
and  Greenville  street  is  wet,  but  good  meadow^ 
land,  and  water  rises  on  and  flows  from  it' 
under  a  culvert  const  ructed  across  the  said  street 
at  the  expense  of  the  town.  There  is  an  area 
of  84  acres  of  land  between  appellee  Beall's 
land  and  the  business  part  of  the  town,  upon 
wbich  there  were  not  any  improved  lots,  ex- 
cept that  of  appellant  Briggs.    Appellee  Beall 


The  eztension  of  the  limits  of  a  oity  over  outly- 
ing farm  lands  is  in  reality  nothing  more  than  an 
attempt  to  tax  laod'a  certain  disunoe  outside  the 
limits  of  the  city,  and  is  in  effect  the  taktoir  of  pri- 
vate property  without  compensation.  Morford  v. 
Uoirer,  8  Iowa,  82;  Lanirworthy  v.  Dubuque,l8  Iowa, 
86. 

In  Cheaney  v.  Hooser,  9  B.  Hon.  880,  it  is  intimated 
tbat  the  eztension  of  the  limits  of  a  oity  over  an 
adjoining  farmlDir  land  simply  for  the  purpose  of 
increasing  the  revenues  of  the  oity  without  any 
benefit  to  the  farm  would  he  an  unconstitutional 
taklDg  of  private  property  for  public  use  without 
compensation.  And  tbat  intimation  was  adopted 
and  applied  as  law  in  Oovlngton  v.  Southgate,  15  B. 
Hon.  401. 

An  uninhabited  tract  of  land  nowhere  adjoining 
an  existing  village,  and  In  which  the  village  has  no 
special  interest,  cannot  be  made  a  part  of  the  vil- 
lage for  the  mere  purpose  of  Increasing  the  oorpo- 
rate  revenues  by  the  exaction  of  taxes.  Smith  v. 
Sherry,  CO  Wis.  <10.  This  is  put  upon  the  ground 
tbat  such  action  would  be  an  abuse  of  the  consti- 
tutional power  that  the  legislature  shall  provide 
for  the  organintlon  of  cities,  and  incorporated  vil- 
lages. 

If  the  dty  limits  are  extended  to  include  agricul- 
tural property  which  is  not  benefited  by  tbe  ex- 
tension and  cannot  be,  but  is  farming  land  simply, 
the  attempt  to  tax  is  taking  private  property  for 
public  use  without  compensation  contrary  to  the 
provisions  of  the  Oonstitution.  Parkland  v.  Gaines, 
88  Ky.  6(S. 

But  a  subjection  of  land  to  taxation  by  the  ex- 
tension of  town  limits  is  not  unlawful  unless  the 
legitimate  object  of  improving  tbe  town  shall  have 
been  palpably  perverted  to  the  unauthorized  pur- 
pose only  of  lessening  the  burden  of  taxation  on 
the  inhabitants  who  would  not  be  otherwise  bene- 
fited by  the  extension.  Swift  v.  Newport,  7  Bush,  87. 

It  Is  no  invasion  of  constitutional  rights  to  require 
land  which  enjoys  the  benefits  of  a  town  and  is  sur- 
rounded by  buildings  and  has  enjoyed  the  enhanced 
price  k)eoai]se  of  the  building  of  the  town  to  be 
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taxed  as  oity  property.   Simmsv.  Paris  (Ky*)  1  8* 
W.64a. 

Local  taxation  authorised  by  law  cannot  be 
deemed  a  taking  of  private  property  without  just 
compensation,  unless  it  is  palpable  that  persona  or 
their  property  are  subjected  to  such  burden  for 
benefit  of  others  for  purposes  in  which  they  have 
no  interest  and  to  which  they  are  therefore  not 
Justly  bound  to  contribute.  BUcton  Trustees  v» 
Gill,  94  Ky.  188. 

I V.  Power  of  eourts. 

Some  of  the  courts  assume  that  under  the  depart- 
mental system  of  government  the  question  of  mu- 
nicipal taxation,  the  same  as  that  of  the  annexation 
of  territory  to  the  municipality  (see  note  to  State, 
Richards,  v.  Cincinnati,  27  L.  R.  A.  787),  is  purely 
one  for  the  legislature,  and  that  the  courts  will  not 
interfere  with  legislative  action. 

If  the  limits  of  tbe  municipal  corporation  have 
been  constitutionally  extended  the  courts  are  pow- 
erless to  interfere  with  the  taxation  of  agricultural 
lands  within  the  extended  limits.    Santa  Bosa  v 
Coulter,  58  CaL  687;  Dixon  v.  Mayes,  718  Gal.  186. 

In  a  case  involving  validity  of  a  tax  on  the  prop- 
erty of  a  mining  company  the  court  said  It  would 
not  enter  upon  an  inquiry  as  to  whether  the  owner 
of  tbe  property  is  benefited  by  the  tax  or  not,  for 
the  purpose  of  determining  its  validity.  Gold  HU 
V.  Caledonia  Sliver  Min.  Co.  5  Sawy.  67S. 

When  the  lawmaking  department  of  the  govern- 
ment has  exercised  its  Judgment  In  relation  to  the 
assessment  of  taxes,  the  courts  have  no  power  to 
interfere  unless  tbe  fundamental  law  of  the  land 
has  been  violated.    Linton  v.  Athens,  68  Ga.  588. 

Where  agricultural  land  is  not  within  the  exemp- 
tions made  by  the  Constitution  and  statutes  of  tlie 
state,  it  will  not  be  exempt.  Mendenhall  v.  Bur- 
ton. iS  Kan.  670. 

If  the  property  has  been  included  within  the 
limits  of  the  city,  the  question  of  the  right  to  tax 
it  is  precluded,  and  the  rule  Is  that  all  property  sit- 
uated within  the  dty  must  bear  Its  proper  portion 
of  taxes  and  must  be  assessed  as  oity  property.    Tho 
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bad  sever  TOted  for  town  officers,  or  held  any 
office  in  said  town,  but  was  engaged  in  mer- 
cantile and  other  business  in  the  town,  and 
owned  other  property  in  the  town.  The  lands 
of  both  Brigj^  and  Beall,  the  taxes  on  which 
are  involved  in  this  litigation,  are  in  the  vicinity 
of  the  passen^r  and  freight  depots  of  the 
Louisville  &  Nashville  Railroad,  and  the  shops 
of  the  Oweosboro  &  Nashville  Railroad,  as 
shown  by  the  map  of  the  town,  but  t^ey  are 
situated  on  the  side  of  the  line  or  track  of  the 
former  road  opposite  to  them,  which  has  to  be 
ciossed  in  passing  from  their  lands  to  the  busi- 
ness part  of  the  town,  the  court-house  and  the 
public  square. 

The  foregoing  statement  contains  the  princi- 
pal facts  that  are  material  to  the  questions 
raised  in  the  two  cases.  It  is  contended  by 
counsel  for  the  appellant  Briggs,  and  the  ap- 
pellee Beall  that  neither  parcel  of  ground  was 
subject  to  municipal  taxation,  briefly,  because 
it  18  not  urban  propeity.  and  had  never  been 
used  as  such,  or  divided  into  lots;  that  the 
owners  had  never  consented  to  the  extension 
of  the  boundary  of  the  town  so  as  to  include 
their  land  within  the  town  limits;  that  they 
bad  never  received  any  benefits  from  the 
municipal  government,  or  consented  to  be 
taxed  by  it;  and  that  to  compel  them  to  pay 
taxes  on  their  said  lands  to  the  town  for 
municipal  purposes  would  be  the  taking  of 
private   property  without  any  compensation. 


On  the  other  hand,  it  is  contended  by  counsel 
for  the  town  that  the  situation  of  the  two 
properties  is  such,  with  reference  to  the  streets 
of  the  town,  and  with  reference  to  other  houses 
and  lots  within  the  limits  that  are  subject  to 
municipal  burdens,  as  to  make  it  proper  and 
right  that  they  should  be  subject  to  their  fair 
proportion  of  these  burdens,  which  are  neces- 
sary to  the  maintenance  of  municipal  govern- 
ment for  the  benefit  and  convenience  of 
the  inhabitants  of  the  town,  and  for  the  pres- 
ervation of  public  order.  Numerous  cases  of 
a  character  similar  to  these  cases,  and  in 
which  the  same  questions  were  raised,  have 
been  decided  bv  this  court,  and  in  no  such 
case  has  it  been  held  that  the  general  assembly 
did  not  have  the  constitutional  power  to  bSl 
the  territorial  limits  of  municipal  corporations, 
either  by  acts  of  original  incorporation,  or  by 
subsequent  acts  extending  their  boundary  lines. 
We  do  not  understand  counsel  here  to  deny 
that  the  general  assembly  had  the  constitu- 
tional authority  to  pass  the  acts  of  1860  and 
1880  by  which  the  limits  of  the  town  of  Rus- 
sellville  were  extended.  Nor  do  we  under- 
stand counsel  to  hold  that  the  municipal  power 
or  authority  within  the  limits  of  the  town  as 
defined  by  those  acts  is  restricted,  except  in 
respect  of  the  power  to  tax  the  added  territory. 
There  were  other  purposes  for  which  the  gen- 
eral assembly  had'  the  constitutional  power  to 
extend  the  Jurisdiction  of  municipal  govern- 


court  says:  **Jtwonld  breed  unwarrantable  con- 
fusion with  our  assessments,  and  produce  end  Jess 
Btrire  In  our  taxation,  to  permit  any  body  of  land 
that  has  been  declared  a  pert  of  an  incorporated 
city  to  be  taxed  as  farming  land,  the  same  as  if  it 
wae  not  embraced  within  the  city  llmlca.*^  Hurla 
V.  Kansas  City,  4A  Kan.  788. 

The  question  whether  tbe  benefits  resultioflr  from 
the  extension  of  the  limits  authorized  the  burden 
of  contributing  to  existing  debts  of  the  city  Is  for 
ttie  legislature  to  determine.  Stoner  v.  Floumoy, 
28  La.  Ann.  860. 

The  question  of  the  taxation  of  rural  property 
within  tbe  city  limits  Is  for  the  legisiature,  and  not 
for  tbe  courts,  and  the  courts  will  not  interfere  al- 
though tbe  tax  Is  harsh  and  oppressive.  New  Or- 
leans V.  Michoud,  10  La.  Ann.  763. 

In  New  Orlenns  v.  Cazelar,  27  La.  Ann.  150,  where 
it  appeared  tbat  complalnant^s  property  was  sev- 
eral miles  distant  from  theoutFkirts  of  tbe  city  and 
consisted  la  part  of  original  forest,  tbe  court  held 
that  tbe  power  to  extend  tbe  limits  of  the  city  was 
stMolute,  and  that  the  Constitution  required  tbe 
taxes  within  tbe  city  limits  to  be  equal  and  uni- 
Torm.  BO  that  there  was  no  relief  to  complainant 
from  such  taxation. 

In  8t.  Louis  V.  Bussell,  0  Mo.  507,  It  Is  held  tbat  tbe 
power  uf  the  legislature  to  extend  the  limits  of  a 
municipality  are  unlimited  and  it  is  assumed  that 
the  power  of  taxation  accompanies  tbe  extension 
of  the  limits. 

Rural  land  which  lies  within  the  limits  of  a  mu- 
nicipal corporation,  and  which  belongs  to  a  class 
of  property  selected  for 'taxation,  cannot  be  re- 
lieved from  a  levy  for  municipal  purposes  on  the 
rround  that  It  receives  no,  or  an  inadequate,  bene- 
fit from  the  expenditure  of  tbe  money  so  raised. 
Srate.  Bailey,  v.  Brown,  63  N.  J.  L.  162. 

In  Manly  v.  Baleigb,  4  Jones,  Eq.  87t),  where  a  suit 
was  brought  to  enjoin  tbe  oollection  of  taxes  on 
the  added  territory,  the  court  says  the  power  of  the 
legislature  to  extend  the  limits  of  the  town  Is  ab- 
solute. 

If  the  discretion  as  to  annexation  of  land  to  a 
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municipality  Is  committed  to  county  oom mission- 
era,  tbe  court  cannot  interfere  with  the  exercise  of 
sneb  discretion  on  tbe  ground  that  the  resulting 
taxation  will  bear  unjustlyon  individuals  within  the 
annexed  territory.  Powers  v.Wood  County  Oomrs. 
8  Ohio  St.  285:  Blaaobard  v.  Blssell,  11  Ohio  St.  96. 

Tbe  question  of  tbe  taxation  of  rural  land  for 
municipal  purposes  Is  for  the  legislature,  and  not 
for  the  courts.  Kelly  v.  Pittsburgh,  85  Pa.  170, 27 
Am.  Bep.  688. 

The  courts  are  powerless  to  afford  relief  if  agri- 
cultural lands  are  taxed.  Davis  v.  Point  Pleasant, 
8SW.ya.289. 

In  Land,  Log  ft  L.  Go.  v.  Brown,  78  Wis.  204. 8L.  B. 
A.  472,  the  court,  in  considering  tbe  power  of  the 
legislature  to  authorize  a  village  to  levy  a  tax  on  all 
the  property  In  the  town  in  which  the  village  was 
situated,  said  it  is  for  the  legislature  to  fix  tbe  lim- 
its of  a  taxing  district,  and  not  for  the  court. 

Under  a  constitutional  provision  that  ail  prop- 
erty within  the  limits  of  a  taxing  power  shall 
be  equally  taxed,  a  court  will  not  ^withdraw  land 
from  the  taxing  district  after  the  incurring  of 
Indebtedness  so  tbat  the  result  would  be  to  throw 
greater  burdens  on  the  remaining  land.  Oalee- 
burg  V.  Hawkinaon,  75  III.  152. 

Conversely,  some  of  tbe  courts  assume  the  power 
to  supervise  tbe  action  of  the  legislature,  and  some 
others,  which  have  decided  tbat  the  power  rests  ab- 
solutely In  the  legislature,  have  intimated  tbat  they 
would  control  any  abuse  of  such  power.  The  po- 
sition of  tbe  latter  oourts  seems  inconsistent  be- 
cause if  the  power  Is  absolute  in  the  legislature  it 
would  seem  tbat  tbe  court  would  have  nothing  to 
say  about  It,  and  in  the  states  in  which  tbe  courts 
exercise  the  right  to  Interfere  it  is  because  of  al- 
leged abuse  of  power  by  the  legislature.  So  that 
the  difference  t)etween  the  two  rules  rests  rather 
upon  the  degree  of  abuse  than  upon  the  question 
of  power. 

The  legislature  cannot  authorise  a  city  to  tax  for 
Its  support  land  not  reasonably  considered  to  be  city 
properly.    Bradshaw  v.  Omaba,  1  Neb.  16. 

But  in  Turner  v.  Althaus,  6  Neb.  54,  that  case  was 
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ment  over  territory  contiguous  to  a  town  or 
cit^  by  ezieodiDg  Its  limits,  besides  that  of 
taxation.  Tbis  migbt  be  done  in  any  case  in 
anticipation  of  the  future  growth  of  the  town 
or  city,  for  the  purposes  of  police  protection, 
and  the  like.  Such  an  exercise  of  leirlslative 
power  was  not  violative  of  the  constitutional 
guaranty  of  private  propert^v  to  the  owners, 
because  the  land  was  still  their  own,  and  could 
not  be  taken  or  appropriated  for  any  public 
use,  such  as  for  streets  or  alleys,  without  their 
consent,  or  without  just  compensation  there- 
for, dieaney  ▼.  Hooter,  9  B.  Mon.  880;  Bw^ 
▼.  Newport,  7  Bush,  87.  It  will  be  found  on 
investigation,  we  think,  that  in  most  of  the 
states  the  courts  will  not  interfere  in  such  cases 
to  relieve  property  owners  from  taxation  by 
the  municipal  authorities,  because  municipal 
government  being  an  important  part  of  the 
governmental  machinery  of  the  state,  it  is  the 
peculiar  province  of  the  legislative  department 
— the  lawmaking  power — to  define  or  provide 
a  method  of  denning  the  limits  of  municipal 
corporations,  and  to  clothe  them  with  the 
powers  of  local  government,  and  that  the  pro- 
prietv  of  legislative  action  in  this  regard  may 
not  be  questioned.  In  this  ^ate,  however,  as 
well  as  in  several  other  states,  it  has  long  been 
the  established  doctrine  that  the  courts  will 
relieve  against  the  burden  of  municipal  taxa- 
tion, following  the  extension  of  the  boundary 


lines  of  a  town  or  city,  in  rases  where  "th« 
legitimate  obieot  of  improving  the  town"  has 
been  "palpably  perverted  to  the  unauthorized 
purpose  only  of  lessening  the  burden  of  taxa- 
tion on  the  inhabitants^  who  will  not  be  other- 
wise benefited  by  the  extension."  Bmh  ▼. 
Newport  supra.  In  the  case  of  Blkton  Trus- 
tees V.  QiU,  94  Ky.  138,  following  Cheaney  r. 
Hooser,  supra,  and  Maltus  v.  Shields,  2  MeL 
(Ky.)  553,  the  doctrine  is  stated  in  the  follow- 
ing language:  "The  protection  afforded  to, 
and  advantages  received  by.  the  citizen  from  a 
municipal  government  are,  in  the  meaning  of 
the  Constitution,  just  compensation  for  taxa- 
tion imposed  ii\  order  to  maintain  it.  And  lo- 
cal taxation  authorized  by  law  cannot  be 
deemed  taking  private  property  without  just 
compensation,  unless  it  is  palpable  that  per- 
sons, or  their  property,  are  subjected  to  such 
burden  for  benefit  of  others  for  purposes  in 
which  they  have  no  interest  and  to  which  they 
are  therefore  not  justly  bound  to  contribute." 
In  that  case  a  parcel  of  6  acres  of  land,  em- 
bracing the  residence  and  lawn  of  the  owner, 
which  was  within  the  limits  of  the  town,  the 
the  land  being  a  part  of  a  tract  containing  46 
acres,  which  was  used  for  agricultural  pur- 
poses, the  part  including  the  .residence  being 
adjacent  to  two  streets  of  the  town,  was  held 
to  be  subject  to  taxation  by  the  town.  In  Mai- 
tu$  T.  Shields  it  was  held  that  a  lot  of  about  9 


departed  from,  and  the  court  held  that  except  In 
cases  where  the  sole  object  of  the  ezteosion  of  tbe 
limits  was  to  laorease  the  revenue  of  the  olty, 
which  was  not  passed  upon,  tbe  question  of  the 
extension  of  tbe  limits  of  the  city  was  for  the  lev Is- 
lature,  and  that  when  the  limits  were  extended  the 
taxation  upon  all  the  property  within  the  ex  tended 
limits  should  be  uniform  aooordingr  to  its  value. 

The  courts  will  interfere  to  restrain  municipal 
taxation  where  the  owner  of  the  property  cannot 
be  benefited  in  a  municipal  poini  of  viaw.  Lang- 
worthy  V.  Dubuque,  10  Iowa.  271. 

The  courts  will  limit  the  hne  of  municipal  taxa- 
tion to  the  line  where  it  ceases  to  be  for  purposes 
benefleiai  to  the  proprietor  in  a  municipal  point  of 
view.    Fulton  V.  Davenpotrt,  17  Iowa,  404. 

In  order  to  Justify  Interferenoe  by  the  court 
there  must  be  such  a  flnirrant  case  as  authorizes 
the  conclusion  at  first  blush  that  tbe  taxation  is 
a  mere  taklngrof  private  property  for  public  use. 
Sharp  V.  Dunavan.  17  B.  Mon.  228. 

In  Re  Little  Meadows,  86  Pa.  835t,  where  an  attempt 
was  made  to  Incorporate  a  village  withagreat  deal 
of  farm  land  within  its  limits,  the  court  says  it  is 
quite  unjust  to  irlve  a  village  such  an  extension, 
for  this  puts  all  tbe  farm  lands  around  it  in  the 
power  of  the  real  villagers  to  tax  them  as  they 
please  and  expend  all  the  tax  for  themselves.  But 
the  question  in  the  case  was  the  interpretation  of 
the  power  given  by  the  legislature,  and  not  the 
question  of  the  power  of  the  legrislature. 

The  wisdom  or  discretion  of  the  exercise  of  the 
power  of  taxation  cannot  be  Interfered  with  by  the 
courts  unless  it  has  been  so  grc^sly  perrerted  as  to 
be  a  manifest  violation  of  the  Constitution.  Hew- 
itt^B  Appeal.  88  Pa.  66. 

If  the  statute  provides  that  the  city  council  shall 
discriminate  between  agricultural  lands  and  city 
lands  the  discretion  is  committed  to  them  to  de- 
termine which  shHll  be  taxed  as  city  lands,  and  the 
court  wiU  not  interfere  with  that  discretion  unless 
it  is  abused.    Erie  v.  Reed,  113  Pa.  .468. 

When  in  the  Judgment  of  the  legislature  the  in- 
terest  of  a  suburban  population  demands  local  reg- 
ulations, and  the  peace,  tranquiUity,  and  order  of 
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the  public  indicate  that  such  is  necessary,  there  is 
constitutional  power  to  so  enact  and  tax  for  such 
purposes  the  real  estate  of  the  people  whether  the 
lands  are  large  or  smalU  There  is  no  power  in  tbe 
courts  to  control  the  action  ot  tbe  legislature  when 
the  power  to  tax  is  conferred  in  good  faith  to  up- 
hold local  government  and  give  police  regulations 
to  the  people,  and  not  merely  to  impress  taxable 
property  for  revenue  purposes  in  order  to  lighten 
the  burdens  of  others.  Arbegust  v.  Louisville,  2 
Bush,  271. 

The  Federal  courts  are  bound  by  the  decisions  off 
the  state  upon  the  question  as  to  restraining  col- 
lection of  taxes  upon  farm  lands  within  the  city 
limits  for  city  purposes.  Oliver  v.  Omaha,  8  Dill. 
888;  Kountze  v.  Omaha,  6  Dill.  448. 

VI.  WhalvropertyisiaaBdbU. 

Each  case  must  be  determined  upon  its  own  pe- 
culiar facts.    Brooks  v.  Polk  (^unty,  82  Iowa,  400- 

If  the  land  is  so  situated  that  the  city  cannot 
grade  and  improve  streets,  erect  its  public  works, 
or  extend  public  protection  to  its  citiaens  proper 
without  at  the  same  time  giving  the  owner  of  the 
land  the  full  benefit  and  greatly  enhancing  tlie 
value  of  his  property,  the  power  to  tax  arises.  Ful- 
ton V.  Davenport,  17  Iowa,  404;  Davis  v.  Dubuque, 
20  Iowa,  468. 

A  lot  Which  is  benefited  by  the  Improvements 
and  current  expenditures,  as  well  as  permanently 
enhanced  in  value,  is  liable  to  taxation  for  mu- 
nicipal purposes;  but  It  is  not  liable  to  taxation  if  it 
is  not  accessible  by  any  street  leading  to  tbe  busi- 
ness part  of  the  city  and  has  no  additions  or  im- 
provements near  it,  while  it  is  surrounded  on  all 
sides  by  land  used  exclusively  for  agricultural  pur- 
poses.   0*Hare  v.  Dubuque,  2S  Iowa.  144. 

In  determining  whether  lands  of  a  rural  charac- 
ter situated  within  the  limits  of  a  city  are  benefited 
by  the  municipal  government,  the  purpose  for 
which  they  are  held  is  a  controlling  fact  to  t>e  con- 
sidered. If  held  as  city  property  to  be  put  upon 
the  market  whenever  they  reach  a  value  corre- 
sponding to  the  view  of  the.owner,  they  ought  to 
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In  the  town  of  West  Coviogtoo,  upon 
^vhicb  the  owner  resided,  and  a  part  of  which 
'W9B  in  ciiUiyatioD,  and  part  containing  ever- 
greens and  shrubs  and  a  large  number  of  fruit 
trees,  web  constitutionally  subject  to  taxation 
iTor  municipal  purpa^ies.  In  the  case  of  Sharp 
▼.  Dunawin,  17  B.  Mon.  223,  it  was  held  that 
'Where  a  town  is  extended  by  improvement,  so 
MS  to  give  those  living  adjacent  to  the  town 
'boundary  all  the  advantages  which  the  citi- 
zens enjoy  from  the  local  government  of  the 
town,  the  legislature  had  "the  constitutional 
power  to  extend  the  limits  of  the  town  and 
-subject  the  owners  of  the  property  within  the 
'ezteoflion  to  taxation  for  town  purposes,  and 
thai  the  legislative  discretion  in  the  location  of 
the  lines  of  the  extension  could  not  be  ques- 
tioned or  -controlled  by  the  courts.  In  that 
case  34  acres  of  land,  including  the  residence 
<»f  the  owner,  being  a  part  of  a  tract  of  140 
acres  which  were  used  for  agricultural  pur- 
poses only,  were  brought  within  the  limits  of 
the  town  by  the  legislative  act.  The  owner's 
residence  was  situated  25  poles  from  the 
orig:inal  boundary  of  the  town,  and  155 
poles  from  the  center  of  the  business  part  of 
the  town,  and  near  enough  to  enjoy  the  ad- 
Tan  tages  of  schools,  churches,  and  the  busi- 
ness of  the  town.    This  case  and  that  of  Cfiea- 

r.  Hooter  arose  under  the  act   of  1846, 


extending  the  boundaries  of  the  town  of  Hop- 
kinsville.  Another  case — ^that  of  Stitei  v.  Dun- 
natan  (MSS.  Opin.)  —  originated  under  the 
same  act,  in  which  it  was  decided  that  the  land 
of  the  owner  that  was  brought  within  thejim- 
its  of  the  town  by  the  said  act,-  containing  22 
acres,  and  used  as  a  residence,  and  for  pastur- 
ing and  other  agricultural  purposes,  was  liable 
to  municipal  taxation.  The  foregoing  refer- 
ences are  sufficient  to  show  the  doctrine  that 
has  prevailed  in  this  state  upon  this  question, 
and  the  manner  in  which  it  has  been  applied. 
Applying  it  to  these  two  cases,  we  find  that  the 
facts  exhibited  by  the  records  before  us,  fairly 
viewed,  do  not  make  out  a  case  that  would 
authorize  the  interference  of  the  court  in  be- 
half of  either  appellant  Briggs  or  appellee 
Beall.  Considering  the  character  and  location 
of  their  property,  its  proximity  to  the  two  rail- 
roads, their  depots  and  shops,  running  through 
and  located  in  the  town,  and  to  the  business 
portion  of  the  town,  the  actual  and  prospective 
growth  of  the  town,  and  the  propriety,  under 
existing  conditions,  of  extending  the  police  ju- 
risdiction of  the  town  over  the  locality,  and  the 
benefits  and  advantages  necessarily  afforded  to 
and  enjoyed  by  them,  by  reason  of  the  very ' 
existence  and  presence  of  the  municipal  gov- 
ernment, in  common  with  other  citizens  and 
property  owners  on  whom  the  burden  of  main- 


tw  tmzed  as  other  dty  property.    Durant  v.  Kauff- 
coan,  84  Iowa,  194. 

The  mere  Caot  that  a  efty  residenoe  consists  of  20 
«cres  does  not  exempt  tt  from  olty  taxation  if  It  Is 
cued  for  resideaoe,  lawns,  orohards,  groves  etc., 
-vhJcdi  make  It  a  fine  piece  of  residenoe  property. 

If  the  lands  are  enhanced  In  value  by  the  prox. 
4mity-  of  the  Mttled  portion  of  tbe  city  and  the 
prospect  of  its  soon  becoming  irood  city  property 
It  19  liable  to  city  taxation.  Brooks  v.  Polk,Ck>unty, 
S3  Iowa,  400. 

In  order  to  exempt  land  within  a  city  from 
municipal  taxation  it  is  not  sufflcient  merely  to 
«bow  that  it  is  used  for  agricultural  purposes,  but 
it  must  be  shown  that  it  is  used  exclusively  for 
aucti  purposes,  and  that  it  does  not  derive  such 
Ijenc-flt  from  the  expenditure  of  olty  taxes  as  to 
nuJDO  it  taxable  for  dty  purposes.  Tubbesinff  v. 
Bux-Unirton.  68  Iowa,  SQL 

A  traot  of  18  acres  of  land  occupied  as  a  home- 
stead surrounded  on  ail  sides  by  platted  land  and 
having  all  the  benefits  of  llffht,  water,  streets,  and 
fire  protection  common  to  that  portion  of  the  city 
is  sobject  to  municipal  taxation,  althouj^h  it  Is  not 
aobdivided  by  streets  or  alleys  nor  platted.  Per- 
kliia  V.  Burlington.  77  Iowa,  668. 

In  Ford  v.  North  Des  Moines,  80  Iowa,  808,  the 
«laiin  was  made  tbat  there  was  an  unreasonable 
extension  of  the  municipal  boundaries  thereby 
tnakino'  the  subjecting  of  the  property  to  taxation 
for  abutting  streets  unconstitutional,  but  the 
«oart  held  tbat  tbe  mere  tact  tbat  the  property  was 
overflowed  by  high  water  of  the  river  was  no  reason 
why  it  should  not  be  annexed  to  tbe  municipality. 

Under  a  statute  exempting  land  in  good  faith  (or 
agricultural  purposes  land  held  for  speculation  is 
not  exempt,  although  it  is  at  the  time  used  for 
agricultural  purposes  and  is  nut  laid  off  into  lots  or 
blocks.  Farwell  v.  Des  Moines  Brick  Mfg.  Co. 
lIowa)68N.W.170. 

lAod  abutting  on  the  main  street  of  a  olty  is 
taxable,  although  It  contains  18  acres,  has  never 
been  platted  in  lots  and  blocks,  and  a  part  of  it  has 
always  been  used  for  agricultural  purposes.  Men- 
-denball  v.  Burton,  42  Kan.  fiVOi 
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The  mere  fact  that  the  land  is  devoted  to  agrioul. 
tural  purposes  is  not  suifioient  to  exempt  it  from 
taxation.  Tbe  Question  to  be  determined  is  whether 
or  not  the  actual  condition  of  tbe  town  and  its 
growth  autboriaed  it  to  include  the  land  within  ita 
bounds.    Maltus  v.  Shields,  2  Met.  (Ky.)  668. 

In  order  to  render  land  liable  to  city  taxation, 
there  must  be,  not  only  benefits  actual  or  pre- 
sumed, but  also  a  town  or  city  population  on  or 
near  tbe  land  creating  a  necessity,  or  at  least  ren- 
dering It  not  unreasonable  that  the  municipal  gov- 
ernment should  be  extended  over  it.  Courtney  v. 
LoutevUle,  12  Bush,  410. 

A  tract  of  16  acres  of  which  7  or  8  are  used  for 
pasture,  1  for  garden,  and  the  remainder  for  resi- 
dence, bam,  etc.,  is  not  land  used  exclusively  for 
sgricultural  purposes  witbm  a  statute  exempting 
such  land  from  taxation.  Simms  v.  Paris  (Ky.)  1 
&W.  648. 

The  mere  fact  that  the  land  is  used  exclusively 
for  garden  purposes  is  not  sutBclent  to  exempt  it  tf 
it  enjoys  all  tbe  advantages  which  the  corporation 
affords  others.  Eifert  v.  Central  Covington,  91  Ky« 
IM. 

Where  the  complainant  kept  boarders  who 
worked  in  the  town,  and  stores  bad  been  erected 
near  his  property,  he  could  not  enjoin  tbe  colleo- 
tion  of  the  tax  on  the  ground  tbat  tbe  limits  of  tbe 
town  were  extended  solely  to  increase  the  revenue 
of  the  town  at  bis  expense.  Beatty  vlUe  v.  Baniela, 
15  Ky.  L.  Bep.  TUS. 

Where  the  proportion  of  tbe  complainant's  land 
which  is  within  the  town  limits  is  only  6  acres,and  he 
has  sold  a  portion  Of  bis  tract  at  an  enhanced  value 
because  of  the  proximity  of  tbe  town,  while  tbe 
streets  are  laid  out  past  his  property  and  build- 
ings surround  it,  he  cannot  complain  if  he  is  taxed 
for  municipal  purposes.  Hlkton  Trustees  v.  GUI, 
94  Ky.  188. 

In  State,  Paullson,  r.  Taylor,  86  N.  J.  L.  184,  the 
court  asks.  Can  a  man  keep  a  farm  or  a  large  garden 
in  the  midfit  of  a  city  or  within  dty  limits  and  claim 
tbat  it  shall  be  valued  only  according  to  the  uses  to 
which  be  applies  It  without  regard  to  its  aotual 
market  value? 

A  statute  •quiring  farm  land  to  be  assesssd  by 


KxirTUCKT  CODST  ov  Apfbala. 


Jun.^ 


tdniog  it  htd  been  cast,  it  was,  in  oiiropinioo, 
reasonable  and  just  to  require  them  and  their 
property  to  bear  a  due  proportion  of  the  bur- 
den. By  forbearing  for  so  many  years  to  as- 
sess their  property,  it  is  manifest  that  the  mu- 
nicipal authorities  were  not  seeking  to  foster 
private  interests,  or  to  lighten  the  burden  of 


other  taxpayers,  by  extending  the  boundarie». 
of  the  town;  and  when  at  last  they  did  attempt 
to  subject  this  property  to  taxation  it  was  un- 
der circumstances  and  conditions  that  showed 
that  these  parties  were  to  be  equal  sharers  with 
every  other  property  owner  in  the  town  of  the 
benoQtA  of  the  municipal  government. 


tbe  acre  is  no  lonirer  applicable  If  the  land  has 
been  laid  off  Into  lots  and  blocks.  State,  Oombes, 
V.  Van  home.  89  N.  J.  L.  4U. 

A  statute  exemptloflr  property  used'  for  farm 
purposes  applies  only  to  land  used  for  the  cultiva- 
tion of  crops  or  the  pasturaae  of  stock,  and  not  to 
dwelling  booses  and  their  appurtenances.  Carriger 
V.  MorristowD,  1  Lea,  lift. 

If  the  streets  are  extended  to  the  oomplaloant*s 
property,  and  be  is  afforded  police  protection,  he  is 
subject  to  municipal  taxation.  Cook  v.  CrandaU,  7 
Utab.8U. 

A  lot  not  used  for  agricultural  purposes,  and 
situated  so  near  tbe  dty  as  to  be  protected  and 
benefited  by  the  municipal  government,  is  not  ex- 
empt  from  city  taxation.  Butler  v.  Muscatine,  11 
Iowa,  488;  Hersbey  v.  Muscatine, Slows,  184. 

Land  adapted  to  city  uses,  deriving  increased 
value  from  tbe  proximity  of  the  city  and  having  a 
city  population  near  it  rendering  tbe  city  govern- 
ment over  it  reasonable,  is  liable  to  city  taxation. 
But  the  court  says  undoubtedly  land  held  for  and 
adapted  to  agricultural  purposes  only  cannot  be 
subjected  to  ordinary  municipal  taxation  simply 
because  of  proximity  to  a  city,  although  this  fact 
may  afford  extra  facilities  for  reaching  the  city, 
and  render  ft  more  valuable:  nor  merely  becauee 
of  improvements  constructed  by  the  municipality. 
Torbitt  V.  LouisvUle  (Ky.)  4  S.  W.  846. 

In  a  territory  the  district  to  be  taxed  for  munic- 
ipal purposes  must  be  confined  to  the  limits  Indi- 
cated by  the  buildings  or  public  improvements  of 
tbe  city,  and  such  outside  district  as  is  so  near  that 
ft  is  protMible  tliat  tbe  protection  of  the  police  will 
be  extended  to  it  or  that  tbe  benefits  of  the  im- 
provements made  with  municipal  taxes  will  be 
received  by  its  residents  and  property.  People  v. 
Daniels,  6  Utah,  288, 6  L.  R.  A.  444. 

If  the  property  cannot  be  regarded  as  town  lots, 
but  is  used  for  agricultural  purposes  alone,  while 
tbe  city  improvements  do  not  extend  near  it  and 
there  are  only  a  few  bouses  in  its  vicinity.  It  can- 
not be  subjected  to  munlcipo)  taxation.  Coving- 
ton V.  Arthur,  12  Ky.  L.  Bep.  168. 

Where  tbe  land  is  unplatted  and  is  used  for  agri- 
cultural  purposes,  and  Is  distinct  from  the  platted 
portion  of  tbe  town  and  from  streets  and  lights,  it 
is  exempt,  although  tbe  dwelling  was  at  one  time 
rented  to  a  person  who  did  not  occupy  it  for  ajrrl- 
cult  ui  al  purposes.  Taylor  v.  Waverly  (Iowa)  88  N. 
W.347. 

Thirteen  acres  of  land  owned  by  a  merchant 
doing  business  within  the  city,  1  acre  of  which  he 
has  improved  and  uses  for  a  residence,  lawn,  and 
outbuildings,  is  agricultural  if  the  remainder  of 
tbe  tract  Is  used  for  cultivation  and  pasture. 
Tubbeslntr  v.  Burlington,  68  Iowa,  681. 

In  a  petition  to  sever  certain  land  from  a  munic- 
ipality on  the  ground  that  it  was  agricultural 
land,  tbe  court  says  it  Is  conceded  that  it  is  not  lia- 
ble for  municipal  taxa  tion.  It  is  f  u  rtber  said  cities 
ought  not  to  be  permitted  to  retain  lands  within 
their  limits  which  are  not  needed  for  city  purposes 
and  which  are  not  k)eneflted  by  being  within  the 
corporation,  against  the  will  of  the  owners,  for  the 
mere  purpose  of  deriving  revenue  therefrom. 
Evans  v.  Council  Bluffs,  65  Iowa,  288. 

Land  used  for  agricultural  purposes,  remote 
from  the  city  proper  and  not  near  to  any  street  or 
aUey  which  has  been  worked,  is  not  Uable  to  taxa- 
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tion  for  dty  purposes.    Deeds  v.  Sanborn,  88  Iowa, 
418;  Deiman  v.  Ifort  Madison,  80  Iowa,  542. 

VII.  Potser  of  municipality  to  exempt. 
Tbe  municipality  cannot  exempt  agricultural 
property  from  taxation  if  the  power  ia  not  con- 
ferred by  the  legislature.    Thtard  Municipality  v. 
Ursuline  Nuns,  2  La.  Ann.  611. 

Yin.  OriginiUineorporcMon. 
The  ftict  that  the  land  is  included  within  the  mu- 
nicipality at  Its  original  incorporation,  and  not  by 
extension  of  its  limits,  does  not  change  the  rulea» 
to  exem  ption  from  liability.  Boell  v.  BaU,  20  lowa^ 
282;  Deeds  v.  Sanborn,  22  Iowa,  214. 

IZ.  A»8emmeniM» 

Tbe  principles  applying  to  assessments  are  some^ 
what  different  from  those  applying  to  taxation  in. 
general,  and  are  set  out  in  tiotes  to  Re  Madera  Ir- 
rig.  Diet.  Bonds  (Gal.)  14  L.  R.  A.  756:  Davis  v.  Litch- 
field (IlL)  21  L.  R.  A.  668:  and  Raleigh  v.  Peace 
(N.  C.)  17  L.  R.  A.  880.  But  for  the  purpose  of  show- 
ing bow  the  conflict  of  decision  runs  into  even  thia- 
branch  of  the  subject,  attention  is  called  to  the  fol- 
lowing cases: 

In  Pennsylvania,  where  the  role  of  absolute 
power  in  the  legislature  is  applied  to  other  cases,  it 
is  held  that  farm  lands  cannot  be  charged  with  the- 
expenses  of  improving  tbe  streets  running  through 
thenu  Scranton  v.  Pennsylvania  Goal  Co.  106  Pa. 
446. 

On  the  other  side,  Maryland  holds  that  an  ■nsfiw 
ment  for  benefits  may  be  authorized  upon  property 
ou tside  of  city  limits.   There  is  a  strong  dlstl nctiOA 
between  such  an  assessment  and  regular  city  taxes.. 
Brooks  V.  Baltimore.  48  Md.  265. 

So,  special  paving  and  curbing  assessments  are 
not  taxes  for  **any  dty  purpose**  within  the  mean- 
ing of  the  Iowa  eiemptlon  law.  JAirwell  v.  Dea 
Moines  Brick  Mfg.  Co.  (Iowa)  66  N.  W.  176. 

So,  in  Indiana  an  exemption  of  agricultural  prop- 
erty from  general  city  taxation  does  not  apply  t» 
assessments  for  improvements.  Kalbrterv.  Leon- 
ard, 84  Ind.  487. 

Agricultural  land  witbin  a  city  Is  subject  to  loca> 
assessments  for  street  improvement.  Taber  v. 
Graf  miller,  108  Ind.  206. 

If  the  property  is  within  the  limits  of  tbe  town,. 
and  abuts  on  a  street  upon  each  side  of  which  lotsaiw 
platted,  upon  many  of  which  lots  houses  are  built» 
so  that  tbe  construction  of  a  highway  is  reasonable^ 
tbe  abut  ting  lots  may  be  assessed  for  the  work,  al- 
though a  portion  of  tbe  lota  adjoin  farm  propertsr 
In  the  rear  and  are  not  built  upon.  Hood  ▼.  Leb- 
anon, 12  Ky.  L.  Rep.  818. 

X.  Method  of  ralHno  Question. 

If  tbe  property  has  been  unlawfully  annexed  to- 
the  dty  tbe  collection  of  a  tax  thereon  may  be  en- 
Joined.    Peru  V.  Bearss,  66  Ind.  576. 

Tbe  question  of  the  validity  of  the  tax  cannot  be^ 
raised  by  a  suit  against  the  collector  for  levying 
on  and  selling  property  for  the  nonpayment  of  tbe 
tax.    Walden  v.  Dudley,  48  Mo.  421. 

The  power  of  a  city  to  tax  farm  land  cannot  b^- 
called  in  question  In  an  injunction  suit  by  the- 
owDcr  to  restrain  the  execution  of  an  order  annex- 
ing the  property  to  the  city.  Sills  v.  Iodianapolta» 
66  Ind.  615w  H.  P.  F. 


im. 


BKieOB  T.  RVflSBLLViLLK. 


90k 


The  Uxes  iDToWed  in  these  cases  haying 
beeD  leyted  and  assessed  under  laws  existing 
before  the  passage  of  the  act  of  July  8, 1893, 
providing  for  the  government  of  towns  of  the 
fifth  class,  it  is  not  necesssarj  to  pass  upon 
my  question  that  might  be  raised  under  any 
of  the  proTlsions  of  that  act  bearing  upon  the 
question  of  municipal  taxation.  I*] or  is  it  nec- 
essary for  ut  to  determiDc  the  eifect  of  the 
provisiona  of  our  present  Constitution  requir- 
ing that  taxes  shall  be  uniform  upon  all  prop- 
er^ subject  to  taxation  ''within  the  territorial 
limits  01  the  authoritjf  levying  the  tax/'  and 
]m>hibiting  the  exemption  from  taxation  of  any 
property  except  such  as  is  exempted  bv  the  Con- 
stitution. Oopeland  y.  St.  Joseph,  126  Mo.  417. 
It  is  only  necessary  to  say  that  under  the  pro- 
vittODS  of  the  Constitution  all  property  not  ex- 1 


empted  by  that  instrument  is  required  to  be 
"assessed  for  taxation  at  its  fair  cash  value, 
estimated  at  the  price  it  would  bring  at  a  fair 
voluntary  sale."  This  plain  requirement  will 
prevent  exorbitant  and  arbitrary  valuationSp 
and  placing  more  than  an  equal  and  Just  pro- 
portion of  the  public  burdens  ou  any  taxpayer. 
Finding  no  error  in  the  Judgment  in  the  earn 
of  Briggs,  trusUe,  the  judgment  it  ajglrmed. 
But,  for  the  reasons  g[iven,  the  judgment  in  the 
cam  ef  appellee  BeaU  ia  reversed.  It  is  conceded 
b^  counsel  for  the  town  that  only  so  much  of 
his  property  as  lies  between  the  Owensboro  A. 
Nashville  hailroad  and  Greenville  street  or 
pike,  ought  to  be  subjected  to  taxation  in  thia 
proceeding,  and  the  cause  is  accordingly  re- 
manded, with  directions  to  so  adjudge. 
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Li  fixed  nremlmiie  without  free 
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aod  oompetltive  biddmg,  as  requii«d  by  the 
Tennesaee  statutes  (Mill,  k  V.  Oode,  1 1751)  can- 
not be  lawfully  made  by  a  buildinir  and  loan  as- 
sociation,  but  are  usuriona  if  the  premium  is 
more  than  lawful  interest. 
8.  Payoaente  of  dues  upon  stoek  In  a 

IralldliBflf  and  loan  neeoelation  eaanot 
be  credined  upon  a  usurious  loan  to  a  stock- 
holder in  winding  up  the  affairs  when  the  asso- 
ciatiOQ  la  insolvent,  since  suob  credit  would  re- 
lieve tbe  twrrowing  sbarebolder  from  his  share 
of  the  losses  and  throw  them  all  on  the  nonbor- 
rowinff  stockholders. 

8.  Pajrment  of  daee  in  advance  nnder 
an  af^reement  with  a  buildinir  and  loan 
association  for  Interest  upon  tbe  advanoes 
until  they  are  absorbed  by  dues  does  not  entitle 
the  stockholder  in  case  of  the  insolvency  of  the 
sBsoclatlon  to  be  treated  as  a  creditor  with  the 
right  to  repayment  of  his  advances  with  iuterest, 
—especiaUy  when  the  agreement  for  interest 
thereon  was  not  warranted  by  the  charter. 

4.  A  mistaken  declaration  of  the  ma- 
turity of  stock  by  a  building  and  loan  asso- 
dstion  when  the  stock  is  in  fact  not  matured 
wili  not  make  the  stockholder  a  creditor  or  put 
him  in  the  position  of  a  holder  of  matured  stock 
in  sutxiequeotly  winding  up  the  affairs  of  the  as- 
sociation when  insolvent. 

(October  14. 1898.) 

APPEAL  by  complainant  and  others  from 
a  decree  of   the  Court  of  Cbaocery  Ap- 
peab   modifyiog  a  decree  of    the  Chancery 


Court  for  Knox  County  in  s  proceeding  to 
wind  up  the  affairs  of  an  insolvent  building 
association.    Modified. 

The  facis  are  slated  in  the  opinion. 

Messrs.  Oreen  Sb  Shields  and  Webb  4k 
McClnng^t  for  appellants,  Post  and  advance 
payment  stockholders: 

These  contracts  have  in  them  all  of  the  ele- 
ments of  mutuality  and  equality  of  benefits 
which  take  the  contracts  out  of  the  usury 
lawa  and  make  them  valid  as  building  and 
loan  contracts. 

Patterson  v.  Workingmen's  Bldg.  dt  L.  Asso. 
14  Lea,  698. 

The  construction  of  a  written  contract  is  a 
matter  of  law  which  this  court  determinea. 
for  itself  without  embarrassment  from  the 
holding  of  the  court  of  chancery  appeals. 

Toomey  v.  Atyoe,  95Tenn.  874. 

Borrowing  stockholders  are  estopped  to 
deny  the  validity  of  their  subsciiptions  for 
stock  or  to  dispute  that  they  are  stockholdera 
in  said  assoclHtion. 

Morawetz,  Priv.  Corp.  2d  ed.  §§  108,  116: 
Morrow  v.  Nusfiville  Iron,  8.  d  C.  Co.  87 
Tenn.  262,  8  L.  R.  A.  87;  Cartwright  v.  Dick- 
inson, SSTenn.  488.  7  L.  R.  A.  'iOQ;  Endlich. 
Bldg.  Asso.  g§  60,  61. 

Tbe  borrower's  relation  to  the  association  aa 
borrower  is  separate  and  distinct  from  bis  re-^ 
lation  to  it  as  a  stockholder. 

Endlich,  Bldcr.  Asso.  ^§  448.  477,  478. 

The  payment  of  dues  upon  stock  are  not 
payments  to  the  mortgage  debt,  and  do  not 
ipso  facto  work  an  exiiuguisbment  of  so  omrU 
of  the  mortgage,  and  hence,  they  are  not  to  he 
regarded  as  partial  payments. 

Endlich,  Bldg.  Asso.  2d  ed.  §477;  Bogers  v. 
Hargo,  92  Tenn.  85. 

The  usury  in  the  loan  would  only  entitle  the- 
borrower  to  have  the  contract  of  loan  purged  of 


NoTX.— On  the  question  of  the  right  to  apply 
pnyments  made  on  stock  in  a  building  and  loan  as- 
■oclation  as  credits  on  a  mortgage  given  by  the 
itoclKbolder.  see  Southern  Bldg.  k  L.  Asso.  v.  An- 
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nlston  Loan  ft  T.  Co.  (Ala.)  20  L.  R.  A.  120,  and  noUc 
Buist  V.  Bryan  (S.  0.)  20  L.  B.  A.  127;  Randall  v^ 
Kational  Bldg.,  L.  &  P.  Union  (Neb.)  20  L.  B.  A ISSL 
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Its  usary,  and  could  in  do  way  affect  the  valid- 
ity of  the  borrower's  stock  in  the  associatioD. 

The  insoiveDcy  of  an  associatioD  and  its  in- 
ability to  carry  out  its  contract  with  the  bor- 
grower  work  the  same  result. 

Bi>gen  y.  Hargo,  9d  Teon.  38. 

Mr.  4xMmm  Parker,  for  S.  Y.  Armstrong: 

The  obleclloD  to  the  validity  of  the  action  of 
the  association  in  declaring  the  stock  matured 
resolves  itself  into  an  iDsistance  th&t  the  declar- 
ation of  dividends  was  erroneous  and  therefore 
illeffal. 

The  capital  stock  of  a  corporation  Is  a  trust 
fund  for  the  payment  of  creditors.  This 
lieaat  the.basis  of  the  doctrineof  the  illegality  of 
•dividends  which  encroach  on  the  capital  stock. 

2  Thomp.  Corp.  §  2186. 

In  the  case  at  bar  there  are  no  creditors  ask- 
ing the  court  to  enforce  this  doctrine  intended 
alone  for  their  benefit. 

Upon  the  declaration  of  a  dividend  by  direc- 
tors it  becomes  eo  %n$tanH  the  property  of  the 
shareholders,  and  can  be  recoverea  by  them  as 
a  debt  notwithstanding  the  intervention  of  % 
<x>ndition  of  insolvency. 

Cook,  Stock  &  Stockholders,  2d  ed.  §  548. 

When  one  paying  money  under  mistake  has 
•deprived  the  party  paid  of  legal  rights,  or  in- 
fluenced him  to  waive  or  lose  them,  the  plain- 
tiff will  be  estopped  to  show  his  mistake  and 
to  recover  the  payment  so  made. 

QuUd  V.  Baldridge,  2  Swan,  295. 

It  Is  not  an  answer  to  this  contention  to  say 
that  the  directors  who  made  the  mistake  were 
the  common  agents  of  all  the  stockholders  in- 
•eluding  this  appellant.  As  to  dividends  the 
■corporation  and  the  stockholder  to  whom 
auch  dividend  was  declared  stand  at  arm's 
length  and  in  opposition. 

Cook,  Stock  <b  Stockholders,  2d  ed.  §§  548 

The  relation  between  the  withdrawing 
stockholder  whose  withdrawal  notice  has  ma- 
tured, and  the  corporation,  is  that  of  creditor 
•and  debtor. 

Endlich.  Bldg.  Asso.  §  186. 

The  intervention  of  a  condition  of  known 
insolvency  between  the  creation  of  this  rela- 
tion and  the  withdrawing  stockholder's  getting 
his  money  does  not  chan^  his  relation  back 
again  to  that  of  stockholder,  and  in  wind- 
ing up  the  insolvent  association  the  withdraw- 
ing stockholder  whose  withdrawal  notice  has 
matured  is  entitled  to  be  paid  in  priority  to 
'Other  stockholders. 

Endlich,  Bldg.  Asso.  §  486. 

The  right  of  the  stockholder  who  gives 
notice  of  withdrawal  in  accordance  with  the 
by-laws  and  whose  notice  under  those  by-laws 
has  matured  is  prior  to  that  of  general  stock- 
holders. The  ground  for  this  holding  is  that 
this  is  the  contract  method  of  terminating  the 
relationship  of  stockholder  and  creating  the 
relationship  of  creditor.  That  reason  applies 
with  its  full  force  to  this  case,  although  the  in- 
itiative step  here  was  taken  by  the  corporation 
and  only  assented  to  by  the  stockholder. 

Messrs.  Lucky»  Sanford.  St  Tyson,  for 
Ourtis,   Armstrong,  Condon,  and  Hunt: 

Every  esssential  fact  to  constitute  usury 
'here  exists. 

Bank  of  Newport  r.  Cook  (Ark.)  46  Am.  St. 
Rep.  178,  note. 
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The  statutes  chartering  building  and  loan 
associations  must  be  strictly  complied  with  or 
the  loan  will  be  held  usurious. 

Bates  V.  People's  8av.  <t  L.  Asso,  42  Ohio  St. 
655;  Reeve  v.  Ladies'  Bldg.  Asso.  (Ark.)  18  L.  R. 
A.  184,  note. 

If  usurious  then  it  must  be  governed  by  the 
rules  governing  other  usurious  loans, — the 
borrower  charged  with  the  sum  actually  re- 
ceived and  credited  with  all  sums  paid,  whether 
interest,  dues,  or  fines. 

WiUiar  v.  Baltimore  Btiteher/  Loan  dt  A. 
Asso.  45  Md.  547;  Kupfert  v.  Outtenberg  Bldg. 
Asso.  80  Pa.  471;  Southern  Bldg  db  L.  Asso.  v. 
Anniston  Loan  db  T.  Co.  101  Ala.  582,  29  L.  R. 
A.  120. 

In  no  event  can  appellants  be  required  to  pay 
back  on  their  loans  more  than  the  amounts  they 
actually  received  less  the  sums  they  paid 
thereon  as  interest, credited  as  partial  payments, 
they  sharing  losses  with  other  stockholders 
upon  the  sums  paid  in  by  them  as  dues. 

Rogers  v.  Bar  go,  92  Tenn.  85. 

The  investing  stockholders  who  had  paid  in 
advance  of  March  27,  1895,  are  not  preferred 
creditors,  are  simply  stockholders,  and  have 
that  much  more  of  capital  invested  in  the 
corporation. 

The  facts  found  by  the  appellate  court 
stamp  the  loans  as  usurious. 

Reefoe  v.  Ladiaf  Bldg.  Asso.  svpra;  Endlich, 
Bldg.  Asso.  Ist  ed.  §§  858,  855.  856:  2d  ed. 
§  408;  Martin  v.  NashmUe  Bldg.  Asso.  20oldw. 
418. 

Whenever  a  loan  is  found  to  be  usurious  then 
the  borrowers  have  the  right  to  have  every 
payment  made  by  them  to  the  creditor  crediteci 
on  the  loan. 

Martin  v.  Nashville  Bldg.  Asso.  and  SoutJiern 
Bldg.  db  L.  Asso.  v.  Anniston  Loan  dt  T.  Oo. 
(Ala.)  29  L.  R.  A.  120,  note,  and  authorities 
there  cited;  Endlich,  Bldg.  Asso.  Ist  ed.  g  496. 

The  case  at  bar  conclusively  entitles  the 
borrower  to  a  credit  for  all  of  his  payments. 
The  association  being  the  creditor  has  received 
from  the  borrower  so  much  money  as  dues  on 
the  stock  held  by  it  as  collateral.  Where  a 
creditor  making  a  usurious  loan  and  taking 
collateral  from  his  debtor  receives  and  collects 
on  the  collateral  money  he  is  clearly  chargeable 
with  the  collections  on  collateral. 

Endlich,  Bldg.  Asso.  2d  ed.  §  477;  T/yrd  v. 
Ocean  Bank,  20  Pa.  886,  59  Am.  J>ec.  728. 

If  the  transaction  is  not  brought  within  the 
provisions  of  the  acts  governing  loan  associa- 
tions it  must  be  governed  by  the  rules  govern- 
ingother  cases  of  mortgagor  and  mortgagee. 

WiUiar  v.  Baltimore  Butchers*  Loan  db  A. 
Asso.  45  Md.  547. 

Even  where  the  borrowing  stockholder  is  in 
default  and  the  association  seeks  to  enforce  ita 
mortgage  against  him  he  is  entitled  to  have 
credited  on  his  debt  the  amount  without  inter- 
est he  has  paid  on  his  stock. 

2  Endlich,  Bldg.  Asso.  §§  149,  482. 

Messrs.  Hendereoiit  Joarolmon^Welck- 
er,lh  Hudfloiit  and  Cormiek*  Henderson* 
ib  SaAsom  for  interveners. 

Wilkefly  J.,  delivered  the  opinion  of  the 
court: 

This  Is  a  bill  filed  to  wind  up  the  defendant 
company  as  an  insolvent  corporation,  and  to 
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Iffoperly  and  equitably  distribute  its  assets.  It 
was  filed  by  a  shareholder  and  creditor.  The  as- 
sociation answered, and  admitted  its  iDSolyency, 
and  a  decree  was  pronounced  maintaining  toe 
bill  as  ageneral  creditors'  bill^ad  judging  the  cor- 
poration as  insolvent,  and  requiring  all  creditors 
to  come  in  and  file  their  claims,  and  a  receiver 
was  appointed.  The  chancellor  passed  upon 
the  rights  of  the  yarious  parties,  and  ^ve 
decree  accordingly.  The  case  was  appealed, 
and  the  court  of  chancery  appeals  has  passed 
opon  the  questions  involved,  and  the  cause  is 
now  before  us  on  appeal  by  several  parties. 
The  questions  presented  are  important,  and 
some  of  them  quite  difficult.  We  are  content 
to*  mention  and  dispose  of  them  as  presented. 
It  is  found,  as  a  nnatter  of  fact,  by  the  court 
of  chancery  appeals,  that  the  by-laws  of  the 
association  contain  a  provision  that  no  funds 
of  the  association  should  be  loaned  for  a  greater 
premium  than  30  per  cent,  and.  as  a  matter  of 
fact,  that  the  loans  were  not  made  under  com- 
petitive bids,  but  b^  agreement  between  the 
borrowers  and  association,  at  a  fixed  premium, 
and  were  evidenced  by  notes  payable  six  years 
after  date,  and  secured,  principal  and  interest, 
by  mort^ges  upon  real  estate.  These  mort- 
gages farther  provided  to  secure  the  dues  and 
fines  prescribed  by  the  bv-laws.  No  loans 
appear  to  have  been  made  to  parties  other 
than  stockholders  in  the  association,  and  the 
stock  of  the  borrowing  shareholder  was  in 
each  instance  by  the  contract  pledj^  to  the 
association,  to  secure  the  loans  made  m  addition 
to  the  real-estate  mortgages.  The  court  of 
chancery  appeals  find  that  these  mortgages 
and  notes  matured  at  a  definite  time,  and  were 
enforceable  at  maturity,  irrespective  of  the 
maturity  of  the  stock  hypothecaU^d  to  secure 
the  loans.  The  court  of  chancery  appeals  held, 
under  this  finding  and  statement  of  facts,  that 
all  of  the  loans  made  by  the  association  to  its 
members  were  in  violation  of  ihe  laws  of  the 
state  in  regard  to  usury,  and  that,  in  the  ad- 
justment and  settlement  of  the  rights  of  the 
parties,  the  loans  should  be  pureed  of  all  usury. 
It  is  not  necessary  to  dwell  upon  the  question 
of  whether  the  loans  as  made  by  the  association 
were  unlawful,  unwarranted,  and  usurious. 
We  have  recently  passed  upon  this  question  in 
one  of  its  features  in  the  case  of  MeCauley 
T.  Workinfftnan'a  Eldg.  dt  8.  A89o,  in  which 
we  held  that  such  loans  were  unlawful  and 
usurious,  under  the  statutes  of  our  state,  when 
the  premium  was  fixed  upon  which  loans  could 
be  made,  and  the  money  was  not  loaned  under 
free  and  competitive  bidding,  as  required  by 
the  statutes.  It  is  not  necesaary  for  us  to  go 
farther  in  this  case.  McCavley  v.  Working- 
tnan'i  Bidg,  d  8.  Auo.  97  Tenn.  — .  In 
accord:  Patterson  v.  Workingmen*s  Bldg,  d 
L.  Asso.  14  Lea.  696:  Bntes  v.  People's  8av.  d  L, 
Asso.  42  Ohio  8t.  655;  Endlicb,  Bldg.  Asso.  2d 
ed.  409-411;  Id.  1st  ed.  394,  397;  Reeve  v. 
Ijadies  Bdg.  Asso.  (Ark.)  18  L.  R.  A.  134,  note. 
The  next  question  is:  Treating  tbe  loans  as 
usurious,  upon  what  ba.sis  shall  they  be  ad- 
justcHl  in  tbe  di.<4tribution  of  the  assets  of  an 
insolvent  corpora 'ion,  and  in  the  winding  up 
of  iis  affairs?  Tbe  court  of  chancery  appeals 
held  that  tbe  liorrowing  stockholders  should  be 
charged  with  the  money  actually  obtained  by 
ihem  from  the  association,  with  C  per  cent 
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interest  per  annum  upon  such  amount,  but 
should  have  credit  thereou  for  all  monevs  paid 
by  them  into  the  association  on  anv  and  all  ac- 
counts, including  tbe  payment  or  dues  upon 
their  stock,  but  that  they  were  not. entitled  to 
have  these  payments  credited  upon  the  prin- 
ciple of  partial  payments.  That  court  was  of 
the  opinion  that  the  contracts  of  the  members 
to  pay  dues  upon  their  stock,  and  to  repay 
their  loans,  were  indissolubly  tied  together; 
that  the  payment  of  the  former  was  intendcKl 
as  a  payment  pro  tanto  of  the  latter,  and,  in- 
asmuch as  the  loans  were  usurious,  the  sub- 
scriptions were  also  tninted,  and  the  borrowing 
stockholders  were  entitled  to  have  their  pay- 
ments on  stock  dues  credlited  upon  the  loans 
from  the  association.  The  court  further  held 
that,  as  a  matter  of  fact,  the  dues  paid  into 
the  association  were  paid  in  on  stock,  and  that, 
under  a  proper  construction  of  the  contracts 
and  law  applicable  to  them,  the  agreement  to 
pay  'dues,  fines,  and  interest  all  entered  int* 
the  undertaking  of  the  borrowing  member 
when  he  made  his  loan,  and  the  taint  of  usury, 
therefore,  attached  to  the  whole  transaction; 
and  for  this  reason  that  court  concludes  that 
the  payments  upon  stock  should  be  credited 
upon  the  loans.  The  effect  of  this  would  be  to 
relieve  the  borrowers  from  all  losses  in  the 
business  of  the  association,  and  throw  sock 
losses  exclusively  upon  the  nonborrowing  stock- 
holders. We  think  the  question  involved  im 
this  feature  of  the  case  is  not  one  of  fact,  but 
of  law  and  fact,  to  be  determined  by  a  proper 
construction  of  the  charter,  by-laws,  and  con- 
tracts entered  into  by  the  borrower  and  stock- 
holder with  the  association.  We  are  of  opinion 
the  court  of  chancery  appeals  is  in  error  in 
not  observing  the  distinction,  well  settled,  be- 
tween the  borrower's  relation  to  the  associa- 
tion as  a  borrower  and  as  a  stockholder.  Upon 
this  point  that  court  says:  *'  The  one  distinct 
from  the  other  may  be  thinkable,  but,  from  a 
judicial  view,  they  are  essentially  parts  of  one 
and  tbe  same  contract  so  far  as  the  construc- 
tion of  the  contract  is  concerned.  This  being 
so,  the  element  of  usury,  tainting  the  note, 
taints  also  its  necessary  element  of  payment  as 
fixed  by  the  contract!"  The  subscriptions  to 
stock,  and  the  obtaining  a  loan,  are  two  dis- 
tinct things;  and,  while  one  is  clearly  depend- 
ent upon  the  other,  still  they  are  not  .indissol- 
ubly connected.  A  sbareholder  may  never 
become  a  borrower.  While  it  is  the  original 
scheme  that  all  shareholders  will  become  bor- 
rowers, still  it  is  not  compulsory.  Likewise,  a 
borrower  is  not  in  every  instance  a  stock- 
holder, as  outsiders  axe  allowed  to  borrow 
surplus  funds  of  the  association  after  the  pref- 
erence demand  of  the  stockholders  is  satisfied. 
But,  as  to  borrowing  stockholders,  their  con- 
tracts and  obligations  as  shareholders  and  bor- 
rowers are  in  many  respects  distinguishable 
and  different.  The  shareholder  enters  pri- 
marily into  his  contract  of  subscription  This 
is  a  plain,  simple  contract,  tainted  with  n« 
usury  or  other  irregularity,  and  could  stand 
alone.  Having  made  this  contract  and  become 
a  subscriber,  he  applies  for  a  loan.  He  states 
in  his  application  that  he  is  a  stockholder,  and 
thus  puts  himself  in  position  to  claim  tbe  pref- 
erence given  to  the  stockholders  in  making 
loans.     Pavmcn  ts  made  on  stock  are  simply  In- 
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Tefltmento  in  stock,  wheUier  the  sbarebolder  be 
a  borrower  or  not.  These  paymeDts  baye  do 
direct  relation  to  loans  made  to  members.  It 
is  true  that  in  solvent  going  concerns,  under 
certain  contingencies,  as  in  cases  of  with- 
drawal or  maturity  of  the  scheme,  the  bor- 
rower has  the  right  to  have  the  amounts  due 
to  him  upon  his  stock  credited  upon  bis  in- 
debtedness to  the  association.  But  this  pay- 
ment of  dues  upon  stock  is  not  "  ipso  facto**  a 
payment  on  his  loan:  It  is  more  in  the  nature 
of  a  set-off  or  adjustment  of  cross  demands 
and  claims.  If  the  borrower  prefer,  he  can 
pay  his  loan  in  money,  and  the  association 
cannot  force  him  to  credit  the  amount  of  his 
stock  payments  upon  his  indebtedness  to  the 
association.  The  relations  of  borrower  and 
stockholder  are  separate  and  distinct.  End- 
lich,  Bldg.  Aaso.  2d  ed.  g§  448,  477,  478. 
Mr.  Endlich  says:  "It  has  therefore  be- 
come a  well-recognized  doctrine  that  the  pay- 
ments of  dues  upon  stock  are  not  payments 
to  the  mortgage  debt,  and  do  not  %p6o  facto 
work  an  extinguishment  {pro  tanto)  of  so  much 
of  the  mortgage,  and  hence  that  they  are  not 
to  be  regarded  as  partial  payments,  and  that 
therefore  the  statutory  rule  for  computing  in- 
terest on  partial  payments  is  inapplicable  to 
them."  Id.  §  477.  Again.  It  is  said:  "It 
may  be  safely  stated  that  the  doctrine  has 
forced  its  own  recognition  upon  the  courts  of 
nearly  every  state  in  the  Union,  as  well  as 
England.  It  may,  it  is  true,  not  have  found, 
upon  all  occasions,  express  and  explicit  judi- 
cial sanction. '  In  theory,  it  may  have  been 
persistently  denied,  yet  in  its  results  it  has 
in  some  form  or  other  been  everywhere  ap- 
plied, and,  in  the  condemnation  of  the  outrage- 
ous consequences  flowing  from  the  opposite 
doctrine,  it  has  at  some  time  or  other  been 
every  wbrre  confirmed."  Id.  §  128;  Rogers  ▼. 
Hargo,  92  Tenn.  85:  Pioneer  8av.  d  L.  Co.  t. 
Cannon,  96  Tenn.  599,  83  L.  R.  A.  112. 

The  rule  in  regard  to  the  distribution  of  the 
assets  of  insolvent  associations,  in  so  far  as  it 
relates  to  borrowing  stockholders,  is  laid  down 
in  Rogers  v.  Hargo,  supra,  to  be  that  the  bor- 
rowing stockholder  will  be  charged  with  the 
money  actually  received  by  him,  with  interest 
from  date  of  us  receipt.  He  is  credited  with 
all  payments  of  interest  and  premiums  as  of 
dates  when  made.  He  is  not  allowed  credit 
for  amounts  paid  as  dues  on  his  stock.  After 
all  liabilities  of  the  company  are  paid,  the  re- 
maining fund  is  distributed  pro  rata  among 
stockholders,  whether  borrowers  or  not,  upon 
the  basis  of  the  amounts  paid  by  them,  re- 
spectively, as  dues  upon  the  stock.  This  is  in 
accord  with  the  rule  laid  down  in  Slrohen  v. 
Fi'anklin  Sav.  Fund  d  L.  Asso.  115  Pa.  278, 
279,  and  as  now  held  in  Endlich  on  Building 
Associations,  2d  ed.  §§  514,  515,  though  form- 
erly the  same  author  held  to  the  opposite  view. 
See  also  Towle  v.  American  Bldg.,  L.  d  L  Soc. 
61  Fed.  Rep.  446. 

It  is  insisted,  and  very  ably  urged,  that 
while  this  is  the  correct  'rule  in  winding  up 
associations  which  are  merely  insolvent,  and 
which  have  conducted  a  legitimate  business, 
a  different  rule  must  be  adopted  when  the 
business  .)f  the  association  has  been  conducted 
upon  an  illegal  and  usurious  ba^is,  and  that 
in  such  cases  the  borrower  has  the  right  to 
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have  every  payment  made  by  him   to   tfae- 
lender  credited  on  his  loan.    We  see  no  ten- 
able ground  for  such  distinction.     The  stock 
subscriptions,  and  loans,  as  we  have  seen,  are 
separate   transactions,   and    it   is   only  as  to 
the  latter  that  the  question  of  usury  arises. 
The  subscriptions  for  the  stock  are  not  tainted 
with  usury,  and  there  is  no  reason  why  the- 
borrower  who  has  paid  usury  upon  his  loan 
should  be  allowed  to  recoup  it  by  receiving- 
back  the  payments  made  on  his  stock.    Each 
class    must  stand    upon   its  own    basis,  and 
the    shareholders'  rights    as   between    them- 
selves must   be  adjust^   on    the   status  or 
their  shares,  not  affected  by  any  questions  of 
usury  involved  in  the  loans.     The  stockhold- 
ers must  bear  the  losses  made  in  the  business- 
between  them,  but,  if  the  shareholders  whose- 
loans   are    tainted    with    usury  are   allowed 
credit   for   their   payments   on    stock,    they 
will  escape  their  share  of   such   losses,  and 
the  same  will  be  thrown  un  the  nonborro wing- 
stockholders. 

The  next  question  arising  is  as  to  the  right 
of  certain  stockholders  who  paid  dues  in  ad- 
vance of  their  maturity.  These  stockhold- 
ers are  not  borrowers,  but  they  claim  that 
having  paid  dues  in  advance,  under  an  agree- 
ment with  the  association  that  interest  should 
be  allowed  upon  such  advance  payments  until 
absorbed  by  dues,  ihey  should  be  treated  ac- 
creditors of  the  association,  and  the  amoant» 
advanced  as  loans  to  it  be  repaid,  with  inter- 
est. The  charter  forbids  the  company  to  re- 
tain a  monthly  payment  exceeding  two  dollars 
per  share,  but  does  not  in  express  terms  pro- 
hibit it  from  allowing  stockholders  to  pay  ia 
advance  if  they  so  desire.  But  here  the  ad- 
vances were  made  under  an  agreement  that 
the  parties  making  the  advances  should  be  al- 
lowed interest  upon  the  amounts  advanced.  It 
was  in  some  respects  the  same  thing  as  if  the 
association,  in  order  to  accommodate  its  kx>r- 
rowers,  had  gone  to  some  bank  or  outside  per- 
son, and  borrowed  money  to  put  into  the 
association.  Such  a  proceeding  is  not  war- 
ranted by  the  charter  or  the  proper  scope  and 
scheme  of  a  building  and  loan  association. 
They  should  not  be  borrowers  of  monejr,  but 
only  lenders  for  the  proper  purposes  of  their 
creation.  To  allow  the  amounts  advanced  to* 
be  paid  back  would  be  to  sanction  such  pro- 
ceedings as  legitimate  loans,  to  convert  capital 
into  loans,  and  to  create  preferred  stock,  in 
order  to  work  out  supposed  equities.  We 
think  the  proper  holding  upon  this  matter  i» 
to  treat  the  advances  as  payments  upon  stock, 
and  not  as  loans  to  the  company;  and  this  is^ 
in  effect,  carrying  out  the  intention  of  the  par- 
ties, which  was  to  pay  up  their  stock  in 
advance,  and,  by  anticipation  of  its  maturity, 
receive  a  discount  by  so  doing. 

The  next  question  presented  is  as  to  the  right 
of  a  certain  stockholder  (Armstrong),  whose 
stock  was  declared  matured  in  December,  1894, 
but  who  had  failed  to  draw  anything  from  the 
association.  It  is  Insisted  that  he  should  be 
paid  the  par  value  of  the  stock,  as  a  creditor  of 
the  association,  and  not  be  required  to  share  as 
a  stockholder.  The  court  of  chancery  ap- 
peals held:  "In  sound  reason  and  legal  an- 
alogy, the  positions  of  the  members  holding^ 
stock  in  a  series  declared  through  mistake  to  be 
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mttored,  when  in  point  of  fact  it  had  not 
matured,  b,  in  respect  to  the  assets  of  the  in- 
folvent  corporation,  the  same,  in  effect  and  as 
to  results,  as  that  of  members  giving  notice. 
Tbey  are  not  entitled  to  be  paid  in  preference 
to  other  stockholders.  They  will  prorate  with 
sii  other  stockholders  in  the  assets  of  the  asso- 

the  administration 

court of  chancery 

appeals  found  that  this  series  of  stock  had  t)een 

cclsrcd  mature  by  mistake,  and  that  the  real 
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value  of  petitioners  share  was  not  $1,000  but 
odIv  $792.80;  and  the  contention  now  is  that 
he  should  be  paid,  if  not  the  par  value  ($1,000) 
of  bis  stock,  its  real  value,  of  $792.80.  If  this 
contest  were  alone  with  the  association  as  a 
solvent,  going  concern,  this  contention  might 
be  sustained,  perhaps,  upon  the  theory  that  the 
association  would  be  estopped  to  set  up  its 
mistake  in  declaring  the  stock  paid  up,  and  in 
sncb  case  would  be  required  to  pay  the  stock- 
bolder  as  it  had  agre^;  especially  in  consid- 
eration of  the  fact  that  he  was  no  longer  a 
member  after  his  stock  matured,  and  hiul  no 
right  to  vote  or  to  withdraw  on  notice,  secured 


by  the  by-laws  to  unmatured,  but  not  to  ma- 
tured, stockholders.  This  latter  was  a  yalua- 
ble  right,  in  the  light  of  the  fact  that  all  stock- 
holders withdrawing  before  the  bill  was  filed 
were  paid  in  full.  But,  in  view  of  the  insol- 
vency of  the  association,the  rights  of  the  differ- 
ent shareholders  as  among  themselves,  and  not 
simply  as  against  the  association,  must  be  con- 
sidered; and  the  case  presents  itself  as  one 
purely  arising  out  of  mistake  of  facts  and  er- 
rors in  the  conduct  of  the  business,  and,  as  a 
matter  of  fact,  Mr.  Armstrong's  stock  has  not 
matured,  and  he  dues  not  stand  in  the  attitude 
of  a  creditor,  or  of  a  stockholder  holding  ma- 
tured stock,  but  of  a  stockholder  whose  stock 
is  not  yet  mature,  and  upon  that  theory  his 
rights  in  a  contest  with  his  fellow  stockholders 
must  be  adjusted  and  settled  as  a  stockholder. 
This  applies  to  all  shareholders  who  stand  in 
the  same  relation  and  occupy  the  same  status 
as  does  Mr.  Armstrong. 

It  follows  that  ihe  decree  of  the  Court  of 
Chancery  Appeals  must  be  reversed  and  modified 
in  the  particulars  indicated,  and  in  all  other 
respects  it  is  affirmed. 


WISCONSIN  SUPREME  COURT. 


Rufus  W.  ROBINSON,  Reept, 
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1.  What »  eondaetor  said  after  allowinir 
a  pmeeenger  to  get  back  on  the  car  because 
be  had  beoome  coDvlQoed  that  be  had  paid  his 
fare,  althouffh  be  had  pat  the  passenger  off  be- 
caoae  he  thought  he  had  not  paid  the  fare.  Is  a 
part  or  the  re$  aetta  of  the  ejection. 

2.  An  lastmetian  that  plaintiff  is  **  en- 
titled **  to  exemplary  or  punitory^ dam. 

a^es  if  the  injury  was  malicious  is  error,  since 
Mich  damages  cannot  be  olatmed  as  matter  ot 
law.  but  only  in  the  dfsoretion  of  the  Jurv. 

3.  Exeaaplary  'damages  eannot  be  re- 
eovered  from  a  carrier  for  the  malicious  act 
ot  the  oonductor  In  ejecttnir  a  passenger,  unless 
bis  act  la  either  authorised  or  ratified  by  tbe  car- 
rier. 

(November  i,  1898.) 

APPEAL  bj  defendant  from  a  judj^neot  of 
the  Superior  Court  for  Douglas  County 
in  favor  of  plainliif  in  an  action  brought  to 
recover  damages  for  plaintiff's  alleged  wrong- 
ful ejection  from  defendant's  car.    Betereed. 

The  facts  are  stated  in  the  opinion. 

Meeare.  Rose,  Djwert  St  Hanitch,  for  ap- 
pellant: 

Keeping  the  conductor  in  defendant's  em- 
ploy after  the   service  of  the  summons  and 

Hon.— On  the  question  how  near  the  main  trans- 
action declarations  must  be  in  order  to  constitute 
«putof  tbefiei0M(a,see  fiote  to  Ohio  ft  M.  B.  Go. 
▼.  Stein  acd.)  19  L.  B.  A.  ni. 

3IL.&A. 


complaint  in  this  action  ii  not  ratification,  but 
at  most  is  evidence  of  ratification. 

Milwaukee  d  M,  B,  Co,  v.  Finney^  10  Wia. 
S88:  Craker  v.  Chicago  d  N,  W.  R.  OoM  Wis. 
676,  17  Am.  Rep.  604;  Ba$$  ▼.  Chicago  d  N. 
W.  R.  Co.  42  Wis.  667.  24  Am.  Rep.  487; 
Evieton  ▼.  Cramer^  57  Wis.  678;  Lake  Shore  d 
M.  8.  R.  Co.  V.  Prentice,  147  U.  8.  101,  87  L. 
ed.  97;  DiUingham  v.  Ant/iony,  78  Tex.  47, 
8  L.  K  A.  684. 

The  fact  that  a  railroad  conductor  ejecting 
a  passenfi;er  was  not  legally  justified  in  refus- 
ing to  alk)w  the  passenger  to  ride  on  his  ticket 
wul  not  justify  the  awarding  of  exemplary 
damages  where  the  conductor  was  actuated  by 
malice,  however  mistaken  as  to  the  legal  rights 
of  the  passenger  and  as  to  bis  own  duties  la 
thepremises. 

Hoffman  v.  Northern  P,  R.  Co.  46  Minn, 
68;  Pine  v.  8t,  Paul  City  R.  Co.  60  Minn.  144, 
16  L.  R  A.  847. 

Mr.  Yate  H.  V.  Oard,  for  respondent: 

The  language  of  the  conductor  after  plaintiff 
had  returned  to  the  car  was  pleaded  as  part  of 
the  transaction,  tfnd  taken  in  connection  with 
what  had  Just  preceded  it  would  seem  clear 
that  it  is  part  of  the  re»  geata. 

Base  V.  Chicago  d  N.  W.  R.  Co.  42  Wis.  671, 
24  Am.  Rep.  487. 

If  the  defendant  corporation  ratified  the  act 
of  the  conductor  it  thereby  became  liable  in 
exemplary  damagea. 

The  ratification  of  a  tort  may  be  either  with 
full  knowledge  of  the  facts  or  with  the  pur- 
pose of  the  principal  without  inquiry  to  take 
the  consequences  upon  himself. 

Cooley,  Torts,  128. 

The  report  of  the  conductor  shows  that 
plaintiff  was  wrongfully  expelled,  and  this  Is 
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all  that  it  necessary  to  charge  the  corpora- 

tiOD. 

Ban  T.  Chicago  A  N.  W,  B,  Co,  48  Wis. 
669.  24  Am.  Rep.  4S7. 

The  defeDdaDt  in  its  answer  approves,  sane 
tions,  and  adopts  every  contention  adverse  to 
plaintiff  that   the  conductor  conteoded    for 
against  him.    Such  an  answer  under  such  cir 
cumstances  amounts  to  a  most  forcible  ratifi- 
cation of  the  conductor's  acts. 

Taylor  v.  Byan,  15  Neb.  578;  BenderMn  ▼, 
Fox,  88  Ga.  288;  Bennett  v.  Matthews,  64  Barb. 
410;  Klewin  v.  Bavman,  58  Wis.  244. 

The  corporation  is  held  liable  in  exemplary 
damages  for  the  acts  of  its  agents  and  servants 
within  the  scope  of  their  emplovraent  in  all 
cases  where  such  damages  would  be  awarded 
against  the  individual  if  acting  for  himself. 

Thomp.  Corp.  §  6888. 

If  the  prompt  dismissal  of  the  offending 
servant  raises  a  presumption  against  ratifica- 
tion, and  it  certainly  does«  then  the  retention 
must  raise  the  presumption  of  ratification. 

Bau  V.  Chicago  A  Jv.  W.  B.  Co.  42  Wis.e75. 
24  Am.  Rep.  487;  Patry  r.  Chicago,  St,  P.  d 
O.  B.  Co,11  Wis.  218;  Perkins  v.  Missouri,  K. 
d  T,  B.  Co,  55  Mo.  201:  Cleghomv,  New  Fork 
C.dH,R  B,  Co.  56  N.  Y.  44, 15  Am.  Rep.  875, 
Qoddard  v.  Grand  Trunk  B,  Co,  57  Me.  202, 
f  Am«  Rep.  89.  . 

CaossodajTy  Cb.  J.*  delivered  the  opinion  of 
the  court: 

This  is  an  tction  to  recover  damages  by  rea- 
son of  the  defendant's  having  without  csLUf^, 
unlawfully,  wilfully,  maliciously,  and  with 
force  and  violence  ejected  and  expelled  the 
plaintiff  from  one  of  its  railway  passenger  cars, 
upon  which  he  was  rightfully  riding  after  hav- 
ing paid  his  fare.  The  defendant  answered,  by 
way  of  admissions,  denials,  and  allegations,  to 
the' effect  that,  if  the  plaintiff  bad  paid  his  fare, 
the  conductor  of  the  car  had  forgotten  the  fact, 
and  so  ejected  the  plaintiff  only  after  he  had 
refused  to  inform  the  conductor  whether  be 
bad  paid  his  fare  or  not.  At  the  close  of  the 
trial,  the  jury  returned  a  verdict  to  the  effect 
that  they  found  for  the  plaintiff,  and  assessed 
his  damages  at  $250,  of  which  sum  $200  was 
80  awarded  as  exemplary  damans.  From  the 
Judgment  in  favor  of  the  plaintiff  for  the  full 
amount  stated,  and  costs,  the  defendant  brings 
this  appeal. 

1.  We  perceive  no  error  in  allowin&r  the 
plaintiff  to  testify  as  to  the  conversation  be- 
tween himself  and  the  conductor  in  respect  to 
paying  his  fare  while  riding  on  the  car,  and  at 
the  time  and  immediately  after  he  was  ejected, 
and  just  after  he  got  on  the  car  a^ain.  The 
controversy  was  as  to  whether  the  plaintiff  had 
or  had  not  paid  his  fare.  He  was  put  off  he- 
cause  the  conductor  claimed  he  had  not  paid 
his  fare.  He  was  allowed  to  get  on  the  car 
again  because  the  conductor  hecame  convinced 
that  he  had  paid  his  fare.  The  res  gesta  com- 
menced when  he  paid  his  fare,  and  did  not  ter- 
minate until  he  returned  to  the  car,  and  was 
allowed,  by  the  conductor,  to  ride  peaceably. 
Within  the  authorities,  it  included  what  the 
conductor  said  just  after  the  plaintiff  stepped 
back  into  the  car.  Hooker  v.  Chicago,  M.  d 
^t.  P.  B.  Co.  76  Wis.  542;  Hermes  v.  Chicago 
d  N.  R.  Co.  80  Wis.  592;  Beed  v.  Madison,  »5 

84  L.  R.  A. 


Wis.  674.  The  case  is  clearly  distinguishable 
from  Ortsim  v.  Milwaukee  City  H.  Co.  84  Wis. 
22;  Ehrlinger  v.  Douglas,  81  Wis.  59. 

2.  Error  is  assigned  because  the  trial  courts 
after  charging  the  jury  to  the  effect  that  tbe- 
plaintiff  was  entitled  to  a  verdict  for  compen- 
satory damages  for  all  injuries,  including  in- 
juries to  his  feelings,  further  charged  them  t<^ 
the  effect  that,  if  the  conductor  maliciously 
put  the  plaintiff  off  the  car,  then  he  was  "also 
entitled"  to  what  are  called  "exemplary"  or 
'^punitory"  damages;  that  is,  something  dif- 
ferent from,  and  over  and  above,  the  compen- 
satory damages  which  the  law  allowed  them  ta 
impose  in  such  a  case,  in  the  way  of  warning^ 
and  punishment,  and  as  a  public  example. 
There  is  no  claim  that  at  the  time  in   question 
the  conductor  was  not  acting  within  the  scope 
of  his  employment,  nor  that  the  plaintiff  had 
not  paid  his  fare.     The  plaintiff  was  therefore 
entitled  to  compensatory  damages.     Whatever 
may  be  the  rule  in  other  states,  it  is  settled  ia 
this  state  that,  in  actions  for  personal  torts,, 
such  compensatory  damans  include,not  merely 
the  plaintiff's  pecuniary  loss,  but  also  compen- 
sation for  mental  suffering;  and  that,  in  award- 
ing such  damages  in  such  a  case,  nodistinc:iork 
is  to  be  made  between  other  forms  of  mental 
suffering  and  that  which  consists  in  a  sense  of 
wrong  or  insult.     Craker  v.    Chicago  d  JV.  IT. 
B.  Co.  86  Wis.  657.  17  Am.  Rep.  504;  Fenelom 
V.  ButU,  58  Wis.  344;  Grace  v.  Dempsey,  1% 
Wis.  823;  Beinke  v.  Bentley,  90  Wia.  469.     The 
question  here  presented  is  whether  the  plaintiff 
was  "also  entitled,"  as  a  matter  of  law,  to  "ex- 
emplary or  punitory"  damages,  in  case  the  jury 
found  that  the  conductor  maliciously  ejfx^ted 
the  plaintiff.    In  Day  v.  Woodteorth,  54  U.  S. 
18  How.  871,  14  I.,  ed.  185,  Mr.  Justice  Grier. 
speaking  for  the  court,  said  "that,  in  actions 
of  trespass  and  all  actions  on  the  case  for  torts, 
a  jury  moy  inflict  what  are  called  exemplary,, 
punitive,  or  vindictive  dama.&res  upon  a  defend- 
ant, having  in  view  the  enormity  of  his  offense,, 
rather  than  the  measure  of  compensation  to  the 
plaintiff.     .     .     .     This  has  been  always  left 
to  the  discretion  of  the  jury,  as  the  degree  of 
punishment  to  be  thus  inflicted  must  depend 
upon  the  peculiar  circuoislancesof  each  case." 
This  is  quoted  approvingly  by  Mr.  Sutherland 
(vol.  1,  §  392).   The  same  was  followed  in  Pike 
V.  DUling,  48  Me.  539,  where  numerous  adju- 
dications are  referred  to.  and  an  instruction  to- 
the  jury  to  the  effect  that  in   such  case  they 
"were  authorized,  if  they  thought  proper,  in 
addition  to  the  actual  damages  the  plaintiff' 
has  sustained,  to  give  him  a  further  sum,  a» 
exemplary  or  vindictive  damages  both,  as4i  pro- 
tection to  the  plaintiff,  and  as  a  salutary  ex- 
ample to  others,  to  deter  them  from  offendini^ 
in  like  cases."  was  held  to  be  in   accordance 
with  the  weight  of  Judicial  authority  in  this- 
country.     In  Webb  v.  Gilman,  80  Me.  188.  it 
was  said  by  the  court  that  "exemplary  or  pu- 
nitive damages  cannot  be  demanded  a<>  a  mat- 
ter of  right;  actual  damages  may  be."    To  the 
same  effect:     Foote  v.  Nichols,  2H  III.  486;  x\etif 
Orleans,  St.  L.  d  0.  B.  Co.  v.  Burke,  53  Miss. 
200,  24  Am.   Rep.   689;    Wabash,   St.   L.  d  P 
R.  Co.  V.  Bector,  104  111.   296;  Boardman  v. 
Oddf^mith,  48  Vt.  403;  Snow  v.  Carpenter,  49 
Vt.  426:  Kentucky  C.  B.  Co.  v.  Gastineau,  ^ 
Ky.  119;  Louisville  d  N.  B.  Co.  v.  Brooks,  Id. 
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129;  3ia9oii  Y.  Oibb».  58  Micb.  280:  TFOim  t. 
Am€ii,  64  Mich.  183.    In  the  last  ininois  ctse 
cited,  wa  instruction  sabstantially  like  the  one 
in  the  case  at  bu-  was  held  bad.    Id  one  of 
the  Kentucky  cases  cited,  an  iDstruction  that 
the  jury  ^'should"  giwe  punitive  damages  if 
they  fouud  the  neglect  wilful  was  held  error; 
and,  in  the  other  Kentucky  case  cited,  it  was 
held  error  to  instruct  in  such  a  case  that  the 
Jury  *'oughi"  to  award  punitiye  damages.    It 
18  true  that  an  instruction  to  the  effect  that  the 
jury  "ought"  to  give  exemplary  damages  in 
aucb  a  case  was  sustained  by  this  court  in 
Hoifker  ▼.  Newton,  24  Wis.  292;  but  the  case  is 
not  in  harmony  with  the  best  considered  cases, 
nor  with  the  weight  of  authority.    Mr.  Thomp- 
son, in  his  excellent  work,  after  stating  that 
*'the  jury  may,  if  they  think  proper,  give  dam- 
ages by  way  of  punishment,"  says:    "It  may 
be  stated  that,  in  cashes  in  which  such  damages 
may  be  given,  whether  they  will  be  given  or 
not.  Is  a  question  within  the  discretion  of  the 
jury.    Many  judgments  have  been  reversed 
because  the  jury  were  allowed  to  give  such 
damages;  but  no  case  is  recollected  where  a 
judgment  was  reversed  because  such  damages 
were  not  given,  though  possibly  such  cases 
may  be  met  with  in  the  recent  books  of  re- 
ports."   2  Tbomp.  Trials,  §  2065.    The  reason 
for  the  rule,  as  indicated  in  some  of  the  cases 
cited,  is  that  the  primary  object  of  such  action 
is  to  fairly  compensate  the  plaintiff  for  the 
wrong  he  has  suffered  and  the  injury  he  has 
sustained,  and  that  be  is  not  entitled,  as  a  mat- 
ter of  legal  right,  to  anything  more.    Accord- 
ingly, some  courts  of  high  standing  refuse  to 
allow  punitory  damages  in  cases  similar  to 
this. 

3.  There  Is  another  matter  calling  for  con- 
sideration. The  charge  left  the  question  of  ex- 
emplary damages  to  turn  wholly  upon  the  ques- 
tion whether  the  conduct  of  the  conductor  was 
malicious,— the  same  as  though  the  action  had 
been  directly  against  him.  This  court  has  re- 
peatedly held,  in  effect,  that  such  exemplary 
damages  can  only  be  recovered  against  the 
principal  for  the  wrongful  and  malicious  act 
of  tile  agent,  when  such  act  is  either  author- 
ized or  ratiffed  by  the  principal.     Craker  v. 


Chieaao  AN,  W,  R  (h.  96  Wis.  (K>7, 17  Am. 
Rep.  504;  Bas$  t.  Cfticago  db  N,  W.  R,  Oo,  W^ 
Wis.  450, 17  Am.  Rep.  495.  89  Wis.  636,  and 
42  Wis.  654,  24  Am.  Rep.  487;  RtUton  v. 
Oramer,  57  Wia.  570;  Patry  v.  Chieago,  8t.  P, 
M.  d  0.  R.  Co,  77  Wis.  218;  Maee  v.  Beed,  8» 
Wis.  440;  Hagan  t.  Providence  db  W,  B.  Co.  8 
R.  L  88,  62  Am.  Dec.  877.  On  the  same  day 
that  the  plaintiff  was  so  ejected  from  the  car, 
September  12,  1894,  the  conductor  reported  hla 
version  of  the  transaction  to  the  defendant;  but 
that  report,  while  it  was  not  expre.<«ly  ex- 
cluded on  the  objection  of  the  plaintiff,  waa 
allowed  in  evidence  simply  as  showing  that 
the  defendant  had  no  knowledge  of  wrong  on 
the  part  of  the  conductor.  The  only  evidence 
of  notice  to  the  defendant  that  the  conduct  of 
the  conductor  was  malicious  is  the  allegation* 
contained  in  the  complaint  served  September 
25,  lti94.  There  is  nothing  to  indicate  that  th» 
complaint  was  read  to  the  juiy,  nor  that  ther 
knew  its  contents,  and  the  trial  court  statedf, 
at  the  time  the  evidence  was  excluded,  that 
there  was  not  any  evidence  in  the  case  of  rati- 
fication. It  does  appear  that  the  conductor 
was  in  the  employ  of  tbe  defendant  from  July 
28,  1894,  to  December  18. 1894,  and  then  left 
of  his  own  accord.  Such  retention  of  the  con- 
ductor in  the  employment  of  the  defendant,, 
with  knowledge  that  such  conduct  of  the  con- 
ductor was  wilful  and  malicious,  would  havo 
been  evidence  tending  to  prove  ratification. 
The  decisions  of  this  court  cited  are  to  that 
effect  See  also  cases  cited  in  the  notes  to  62^ 
Am.  Dec.  887;  CUghorn  v.  New  York  C.  A  H, 
B.  B.  Co.  56  N.  Y.  47,  15  Am.  Rep;  875.  In* 
taking  the  question  of  such  ratification  from 
the  jury,  the  court  necessarily  held  that,  if  tho 
jury  foqnd  that  the  conduct  of  tbe  conductor 
was  malicious,  then  the  defendant  was  con- 
clusively lx>und  to  know  the  same,  because  it 
was  so  alleged  in  the  complaint.  This,  wo 
think,  was  error. 

The  judgment  of  the  Superior  Court  for 
Douglas  County  ia  reversed^  and  the  cause  is  re- 
manded for  a  new  trial,  or,  at  the  option  of 
the  plaintiff,  for  judgment  in  his  favor  on  that 
part  of  the  yerdict  aisessinc  comoensatorj 
damages. 


IOWA  SUPREME  COURT. 


Minnie  HALL 

V. 

Town  of  MANSON,  Appt. 

C— . Iowa ) 

!•  A  pedestrUtn'fl  knowledf^e  that  the 
town  Is  layinff  watermains  is  not  sufBcleot  to  give 
Botioe  of  an  excavation  at  a  partioular  place 
near  a  crossing. 


8.  A  flndini^  of  fket  by  a  Jurj  on  confllotlnflr 
evldeoce  will  not  be  disturbed  on  appeal. 

8*  An  an^foarded  and  nnlig^hted  ezea- 
▼ntion  in  close  proximity  to  a  crosswalk  may 
constitute nesrliffence  of  a  muoicipality,  although 
the  crosswalk  itself  ia  not  def eotive. 

4*  A  witness  called  hj  both  parties 
may  be  impeached  by  the  party  first  oalliog 
him  by  proof  of  bis  contradictory  statements  aa 


Nora— As  to  tbe  power  to  compel  the  plaintiff  in 
tsultto  submit  to  a  physical  examination,  see  Ho- 
Qaifnin  v.  Delaware,  L.  &  W.  B.  Co.  (N.  Y.)  14  L.  B. 
A.  468)  and  note;  alao  Graves  v.  Battle  Creek  (Miob.j 

S4L.R.  A. 


19  L.  fi.  A.  Ml;  Carrloo  V.  West  Vlrgima,  C.  di  P.  B. 
Co.  (W.  Va.)  24  L.  B.  A.  60;  Lyon  v.  Manhattan  B. 
Co.  (X.  T.)  23  L.  B.  A.  402. 
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to  a  matter  to  which  he  testified  only  when  oroai- 
ezamined  as  the  wltneaa  of  the  other  party. 

6*  The  meararement  in  the  presence  of 
the  J1U7  of  a  woman's  foot  and  her 
leif  6  inches  aboye  the  ankle,  lu  a  suit  for  in- 
juries to  the  foot  and  ankle,  must  be  permitted 
by  the  court  when  there  is  a  direct  oonftiot  as  to 
such  measurements  by  the  medical  men  called  by 
the  respective  parties,— at  least  If  the  witness 
herself  does  not  object. 

^«   An  instraetion  as  to  the  dn^  of  a 

mnnloipall^  in  respect  to  a  walk,  which  says 

it  must  be  kept  *in  a  safe  condition*^  for  public 

travel,  ouffht  to  be  changed  to  say  that  the  duty 

in  that  respect  Is  to  use  reasonable  and  ordinary 

can^ 

(October  S9, 1896.) 

APPEAL  by  defendant  from  a  Jud^nnent  of 
the  District  Court  for  Oalboun  County  in 
favor  of  plaintiff  in  an  action  brought  to  re- 
<^yer  damages  for  personal  injuries  alleged  to 
Jbave  been  caused  by  defendant's  negligence. 
B$»ened. 

Statement  by  Kinne»  J.: 

The  plaintiff  claims  that  on  the  eyening  of 
October  20,  1881,  in  company  with  another 
lady,  she  undertook  to  pass  over  Second  street. 
In  the  town  of  Maoson,  Iowa,  on  the  sidewalk 
<*rossing  the  same  at  a  point  near  the  northwest 
corner  of  the  crossing  of  Main  street  and  Sec- 
ond street,  and  that,  without  negligence  on  her 
part,  and  without  knowledge  0?  the  existence 
of  an  excavation,  and  of  its  close  proximity  to 
said  crosswalk,  she  fell  into  an  excavation,  was 
^  violently  thrown  to  the  bottom  of  it,  and  se- 
verely injured.  She  alleges  that  she  is  per- 
manently disabled  by  reason  of  said  injuries, 
and  asks  damages  in  the  sum  of  $4,000.  She 
alleges  that  said  crossing  was  dangerous  for 
pedestrians  to  travel  over  by  reason  of  a  deep 
•excavation  and  pitfall  made  in  the  earth,  by 
defendant,  at  both  sides  of  said  crossing.  This 
«xcavation  was  about  7  feet  deep  and  extended 
close  up  to  the  edge  of  the  crossing,  said  cross- 
ing being  but  8  &et  wide.  That  on  said  Oc- 
tober 20,  1891,  and  long  prior  thereto,  the 
•defendant  had  negligently  and  carelessly  per- 
mitted said  excavation  to  exist,  and  said  cross- 
ing to  remain  in  said  unsafe  and  dangerous 
-condition,  and  had  failed  and  neglected  to 
construct  or  place  a  barrier  or  hand  rail  to  pre- 
vent persons  passing  over  said  walk  from  fall- 
ing into  said  excavation,  and  failed  to  place  any 
warning,  light,  or  signal  to  indicate  to  or  warn 
persoDS  passing  over  said  crossing  of  the  exist- 
«nce  of  said  excavation.  It  appears  that  the 
town,  for  the  purpose  of  laying  its  water  mains, 
had  excavated  a  ditch  extending  along  Second 
street  and  across  Main  street.  A  water  pipe 
bad  been  laid  in  the  ditch,  but  the  excavation 
bad  not  been  filled  prior  to  the  accident.  The 
defendant  admitted  its  incorporatioo,  and  that 
the  plaintiff's  claim  had  not  been  paid,  and  de- 
nied all  other  allegations  in  the  petition.  The 
cause  was  tried  to  a  jury,  and  a  verdict  re- 
turned for  the  sum  of  $2,250,  on  which  judg- 
ment was  entered.    The  defendant  appeals. 

Mr.  £•  A«  Walton,  for  appellant: 
Although  one  has  a  right  to  use  a  defective 
street  or  crossing  knowing  it  to  be  defective, 
yet  be  must,  having  that  knowledge,  use  it  so 
^  L.  R.  A. 


as  to  avoid  injury,  if  possible, — not  that  he 
must  use  more  than  ordinary  care  but  that  tbo 
circumstance  of  knowledge  changes  the  ap- 
plication of  this  ordinary  test. 

Hanlon  v.  Keokuk,  7  Iowa,  488,  74  Am.  Dec 
276. 

Plaintiff  should  be  held  chargeable  with 
knowledge  of  the  existing  conditions,  and,  the 
night  being  as  dark  as  she  testifies,  she  did  not 
do  as  an  ordinarily  prudent  person  would  do 
under  the  circumstances,  when  she  miffht  have 
gone  another  route  equally  convenient. 

Fulliam  v.  Muteatitu,  70  Iowa,  486;  Park- 
hia  V.  Brighton,  61  Iowa,  108;  McQinty  v. 
Eeokvk,  66  Iowa,  725;  Hartman  v.  Mumuitine, 
70  Iowa,  511;  Plymouth  y.  MUrier,  117  Ind. 
824;  Dale  v.  WeibeUr  County,  76  Iowa,  870. 

The  defect,  if  any  existed,  lay  in  the  absence 
or  want  of  a  light  at  the  time  of  the  accidenL 

Plaintiff  certainly  had  as  much  knowledge 
of  such  defect  as  defendant,  and  should  have 
used  ordinary  care  to  avoid  the  danger. 

AchUnhagen  v.  Watertown,  18  Wis.  881,  86 
Am.  Dec.  760;  Hunger  v.  Mar$haUtown,  56 
Iowa,  216;  Cre99y  v.  PontviUe,  59  Iowa,  62; 
(/Laughlin  v.  Dubuque,  42  Iowa,  541;  AUine 
V.  Le  Mare,  71  Iowa,  654;  Ely  t.  Dei  Moines, 
86  Iowa,  55, 17  L.  R  A.  124. 

Defendant  was  not  negligent  with  reference 
to  maintaining  the  crossing  in  a  reasonably 
safe  condition. 

Plaintiff  had  the  whole  width  of  a  crossing 
perfectly  safe  in  itself  and  free  from  defects. 

She  must  know  at  her  peril  Aether  she  is 
within  the  limits  of  the  crossing. 

(yLaughlin  v.  Dubuque,  42  Iowa,  541;  Al- 
line  V.  Le  Mara,  71  Iowa,  654:  Macomber  v. 
Taunton,  100  Mass.  255;  Hubbell  v.  Tonkeri, 
104  N.  T.  484;  Damon  v.  Boston,  149  Mass. 
147;  Richardson  v.  Boston,  156  Mass.  145; 
Ooodin  V.  Des  Moines,  55  Iowa,  67. 

Negligence  cannot  in  any  degree  be  predi- 
cated on  the  narrowness  of  the  crossing. 

Detroit  v.  Beckman,  84  Mich.  125,  22  Am. 
Rep.  507;  Lansing  v.  Toolan,  87  Mich.  152. 

Defendant  was  not  negligent  in  respect  to 
the  existence  of  the  excavation,  and  is  not 
liable  to  plaintiff  on  account  thereof. 

If  defendant  is  liable  it  is  because  of  a  breach 
of  a  statutory  duty. 

Ruseh  V.  Davenport,  O.Iowa,  448:  Wilson  t. 
Jefferson  County,  13  Iowa,  181;  Moteer  v.  Lei- 
cester, 9  Mass.  248,  6  Am.  Dec.  68;  Bates  v. 
Rutland,  62  Yt.  178,  9  L.  R.  A.  868;  Damon 
V.  Boston,  149  Mass.  147. 

There  was  no  statutory  duty  except  to  main- 
tain its  sidewalks  and  crosswalks  in  a  reason- 
ably safe  condition. 

The  liability  being  created  by  statute,  the 
rule  is  that  only  those  using  the  streets  in  the 
ordinary  mode  for  travel  can  recover  damages. 

Taylor  v.  Peekham,  8  R.  I.  849,  5  Am.  itep. 
578,  91  Am.  Dec.  285;  MeArt/iur  v.  8aginaw,  58 
Mich.  a57,  55  Am.  Rep.  687;  Ooelte  v.  Ash- 
land, 75  Wis.  642;  Agneio  v.  Corunna,  55 
Mich.  428. 

A  sufficient  time  had  not  elapsed  between 
the  placing  of  the  light  and  the  time  of  the  ac- 
cident, to  charge  defendant  with  constructive 
notice. 

Droburg  v.  Des  Moines,  68  Iowa,  528,  50  Am. 
Rep.  758;  Thiessen  v.  Belle  Plaine,  81  Iowa, 
118:  Klatt  v.  Milwaukee,  58  Wis.  196,  40  Am. 
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Bep.  759;  Beviard  r.  MUf&rd,  21  Wis.  485: 
Dokert^  ▼.  WcUtham,  4  Gray,  596;  Ball  y.  In- 
iJependfnee,  41  Mo.  App.  469;  TFarsr/u  y.  Z>ttn- 
/<7p,  112  Ind.  579;  Weirs  y.  Jone$  County,  80 
Iowa,  351 ;  AyUiwcrth  T.  Cliicago,  R,  I.  <£  /*. 
/^.  O?.  30  Iowa.  459. 

A  party  cannot  impeach  bis  own  witness. 

Hall  V.  Chicago,  B.  J.  &  P.  iJ.  Co.  84  Iowa, 
311;  Gardner  y.  Connelly,  75  Iowa,  206;  //um- 
(/*  T.  .SAo^maA^er,  70  Iowa,  223;  Hunir,  Hooter, 
:)4  Iowa,  77;  1  Greenl.  Ey.  §  442. 

The  rule  obtains  in  all  its  strictDess  where 
the  adverse  party  is  called  as  a  witness,  and  it 
matters  not  in  such  case  that  the  witness  may 
be  .subsequently  called  by  the  other  partv. 

Branch  v.  f^ty,  14  Jones  &  8.  428;  Olive  y, 
OUvf,  95  N.  C.  485;  Gabbett  Y.  Sparks,  60  Ga. 
5^2:  Hunt  v.  Coe,  15  Iowa,  197;  Hunt  v. 
Hooter,  84  Iowa,  77;  White  y.  StaU,  87  Ala. 
24;  Craig  y.  Grant,  6  Mich.  447;  Raundtreev. 
WM,  4  Hayw.  (Tenn.)  108;  Fulton  Bank  y. 
StnJlford,2  Wend.  ^Z\ElieoU  y.  Pearl,  85  U.  S. 
10  Pet.  412.  9L.  ed.  475. 

The  court  erred  in  denying  plaintiff's  request 
to  exhibit  plaintiff's  injured  foot  to  the  jury, 
and  declining  to  permit  measurements  to  be 
made  in  the  prej»ence  of  the  jury. 

Such  cYidence  is  always  competent  on  behalf 
of  the  paity  suing  fo;:  personal  injury. 

Langwarthy  Y.  Green  Turp.  95  Mich.  98;  Ed- 
iMfis  V.  Three  Rieers,  96  Mich.  625;  ikhroeder 
V.  Chicago,  R.  L  db  P.  R,  Co.  47  Iowa,  378; 
Ihrk^  Y.  Perry,  67  Iowa,  146;  iMnark  v. 
Ihvgherty,  153  LI.  163:  Carrico  y.  West  Vir- 
min,  C,  db  P.  R.  Co.  39  W  Va.  86,  24  L.  R. 
A.  50;  Otbome  y.  Detroit,  32  Fed.  Rep.  86; 
flf««  V.  Lowrey,  122  Ind.  225.  7  L.  R.  A.  90; 
Tavlor.  Ey.  §  512;  Abbott,  Trial  Ey.  599; 
tfnion  P.  R.  Go.  Y.  Botsford,  141  U.  8.  250,  85 
L  ed.  •;34;  King  y.  State,  100  Ala.  85;  Grat)es 
y.  Battle  Greek,  95  Mich.  266,  19  L.  R.  A.  641; 
Rifhmond  dt  D.  R,  Co.  y.  Childress,  82  Ga.  721; 
Shrpnrd  Y.  Missouri  P.  R  Co.  05  Mo.  629,  55 
Am.  Rep.  390;  Hatfield  y.  St.  Paul  db  D.  R. 
C<f.  33  Minn.  130,  53  Am.  Rep.  14;  WaUh  y. 
i^yres,  52  How.  Pr.  334;  25  Cent  L.  J.  8. 

The  defendant  was  not  bound  to  fence  in  the 
•crossing  to  keep  pedestrians  from  stepping  off 
or  wandering  therefrom  into  danger. 

(yixiughlin  y.  Dubuqi*e,  42  Iowa,  542; 
Altine  v.  Le  Mars,  71  Iowa,  654;  Macomber  y. 
Taunton.  100  Mass.  255;  Huhbell  y.  Tonkers, 
104  N.  Y.  434;  Damon  y.  Boston,  149  Mass. 
147;  Tower  y.  5*.  John,  33  N.  B.  88;  Ross  v. 
Darenport,  66  Iowa,  548. 

Appellant  was  not  bound  to  fence  in  and 
£uard  the  excavation. 

Mewrs,  Botsford,  Healyt  St  Healy«  for 
appellee: 

Ordinary  care  only  is  reauired  in  such  cases, 
but  the  circumstance  of  knowledge  changes 
the  application  of  this  ordinary  test. 

fia/jfo/i  Y.  ^«>A:i/A:,7Iowa,4K8,74  Am.  Dec.  276. 

A  party  is  not  to  be  denied  relief  simply  be- 
cause be  goes  upon  a  street  which  he  knows  to 
^  dangerous. 

Rice  Y.  Des  Moines,  40  Iowa,  642;  Ross  y. 
Datenport,  66  Iowa,  548;  Troseel  v.  Vinton,  77 
Iowa,  90;  Kendall  y.  Albia,  73  Iowa,  242. 

The  city  should  make  the  streets  and  walks 
p^sonably  safe  for  the  uses  for  which  they  are 
iotended. 

Bliten  y.  Sioux  City,  85  Iowa,  351. 

-^L.R.A. 


If  the  city  builds  a  walk  OYer  a  dangerous 
place  it  is  the  duty  of  the  city  to  guard  against 
that  danger,  and  that  duty  is  equally  strong 
if  the  city  renders  a  walk  unsafe  and  danger- 
ous by  reason  of  an  excaYation  underneath  or 
at  the  immediateside  without  guarding  against 
that  danger. 

Mocre  V.  Burlington.  49  Iowa,  136;  Rottell 
Y.  Williams,  29  Iowa,  210;  DuJDf  y.  Dubuque, 
63  Iowa,  172,  50  Am.  Rep.  743;  Pittinger  y. 
Hamilton,  85  Wis.  356;  Mandersehid  t.  i>tt- 
hvque,  29  Iowa,  74,  4  Am.  Rep.  196;  Case  t. 
Waterly,  36  Iowa,  545. 

The  sufficiency  of  a  barrier,  the  sufficiency 
of  lights,  or  the  sufficiency  of  any  warning  to 
apprise  pedestrians  or  people  of  the  place  ofthe 
danger,  is  alwaYS  a  question  for  the  jury. 

atier  Y.  Oskaloosa,  41  Iowa,  357;  American 
Waterworks  Co.  y.  Dougherty,  37  Neb.  873; 
Norwood  Y.  Somertille,  159  Mass.  105;  Sterling 
Y.  8ehiffmncher,  47  111.  App.  141;  Daffy  y.  Du- 
buoue,  63  Iowa,  172,  50  Am.  Rep.  743. 

The  ditch  waspfrs^  a  defect.    Although 

f)ut  there  for  a  lawful  purpose  it  was  ne?erthe- 
ess  a  defect,  and  the  length  of  time  it  had  re- 
mained there  unnecessarily  was  a  material  con- 
sideration as  a  part  of  the  negligence  of  the 
city. 

Andrews  y.  Mason  City  dh  Ft.  D.  R,  Co.  Tt 
Iowa,  671. 

Submitting  one's  person  to  the  obeerYation 
of  the  jury  will  not  be  allowed  when  there  in 
abundant  and  competent  evidence  on  both 
sides. 

Loyd  Y.  Hannibal  d  St.  J.  R.  Go.  58  Mo. 
509. 

It  is  at  the  pleasure  of  plaintiff  to  submit  her 
person  to  view  of  the  jury. 

Mulhado  v.  Brooklyn  City  R.  Co,  80  N.  T. 
370. 


Kinne*  J.,  deliYcred  the  opinion  of  the 
court: 

1 .  This  case  has  once  before  been  in  this  court 
and  is  reported  in  90  Iowa,  585.  It  is  insisted 
that  plaintiff's  negligence  contributed  to  pro- 
duce the  injury  of  which  she  complains.  It  is 
said  that  she  was  possessed  of  such  knowledge 
touching  theezcavation  as  should  have  warned 
her  to  have  taken  another  way  to  her  destina- 
tion, and  thus  have  avoided  the  danger.  The 
evidence  does  not  show  that  plain  tin  had  any 
knowledge  whatever  of  the  existence  of  the  ex- 
cavation mto  which  she  fell.  True,  it  appeara 
that  she  knew  that  the  town  was  engaged  in 
putting  in  water.  8he  had  seen  some  of  the 
ditches,  and  knew  they  were  digging  such 
ditches  in  the  business  part  of  the  town;  she 
bad  seen  one  of  these  ditches  on  the  day  of 
the  accident.  She  could  have  taken  another 
route  just  as  direct  to  reach  the  place  she  was 
going  to.  She  was  not  under  such  circum- 
stances negligent  in  attempting  to  go  over  the 
crossing,  having  no  knowledge  of  the  existence 
of  the  excavation.  She  testified  that  it  was  so 
dark  she  could  not  see  the  edges  of  the  cross- 
ing; that  there  was  no  light  at  or  near  the  ex- 
cavation: and  there  is  no  claim  that  there  were 
barriers  to  keep  people  from  falHng  into  it.  If 
her  testimony  be  taken  as  true,  and  it  is  sup- 
ported, she  was  in  the  exercise  of  due  care. 
Counsel's  argument  is  based  upon  the  claim 
that  when  one  injured  has  knowledge  of  the 
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dtnger  he  must  use  such  knowledge  so  as  to 
EToid  injury  If  possible.  Such  is  no  doubt  the 
law,  but  the  facta  of  thia  case  do  not  brinj?  it 
within  that  rule.  If  the  evideuce  to  the  effect 
that  there  was  no  light  at  or  near  the  exca- 
vation is  to  be  t)e]ieved,  then  it  is  clear  that, 
having  no  knowledge  of  the  excavation,  and 
no  light  by  means  of  which  she  might  see  her 
danger,  and  there  being  nothing  to  prevent  her 
stepping  into  the  hole,  and  she  being  other- 
wise in  the  exercise  of  due  care,  she  is  not 
chargeable  with  negligence  in  not  discovering 
and  avoiding  the  excavation.  Her  knowledge 
that  the  town  was  laying  water  mains  does  not 
charge  her  with  notice  of  this  particular  ex- 
cavation. Even  if  she  did  know  of  the  dan- 
ger she  would  not  be  negligent  in  attempting 
to  go  over  the  crossing  if  she  exercised  due  care 
in  so  doing.  Hers  was  not  a  case  of  know- 
ingly and  consciously  incurring  danger,  hence 
the  cases  relied  upon  are  not  applicable. 
Counsel  also  argue  that  the  only  duty  the  town 
owed  to  plaintiff  was  to  keep  its  walks  and 
crossings  in  a  reasonablv  safe  condition.  He 
insists  that  if  the  crossing  itself  was  in  fact 

!;ood  and  sufficient  the  town  was  not  liable 
or  an  injury  receifed  bv  one  when  off  of 
said  crossing.  The  following  cases  are 
cited:  (/iMtighlin  v.  Dubuque,  42  Iowa,  641; 
AUtru  V.  Le  Mars,  71  Iowa.  654;  Eljf  v.  Dea 
Moines,  86  Iowa,  65,  17  L.  R  A.  124.  These 
cases  in  their  facts  are  all  different  from  the 
one  at  bar.  In  the  Duhuqtte  Case  the  person 
was  injured  while  crossing  the  street,  not  on  a 
regular  crossing,  and  it  is  said:  "Sidewalks 
and  crosswalks  alone  are  constructed  for  foot 
travelers,  and  he  who,  without  some  good  and 
sufficient  reason,  walks  elsewhere  and  is  in- 
jured should  not  be  permitted  to  complain  that 
he  has  been  injured  through  the  fault  and  neg- 
ligence of  the  city."  In  AUin^s  CaM  the  in- 
jured party  was  able  to  see  the  limits  of  the 
walk,  and  voluntarily  and  without  necessity 
therefor,  stepped  from  the  walk  without  know- 
ing she  could  safely  do  so.  Ely*s  Case  was 
one  where  the  pedestrian  on  a  city  street  un- 
necessarily left  the  street,  went  into  an  alley, 
and  fell  into  an  area  way.  None  of  the  cases 
are  controlling  in  the  one  under  consideration. 
In  this  case  the  crossing  was  t)eing  made  on 
the  walk  provided  by  the  town,  and  owing  to 
the  darkness  plaintiff  inadvertently  stepped  off 
of  the  crossing  into  an  unguarded,  and,  as 
some  of  the  evidence  shows,  unlighted  excava- 
tion, which  came  up  to  the  very  edge  of  the 
crossing.  The  Jury  must  have  found  that 
plaintiff  was  not  negligent,  and  we  cannot  dis- 
turb their  finding  in  that  respect. 

2.  Counsel  for  appellant  insist  that  the  evi- 
dence shows  that  the  defendant  was  not  negli- 
eent.  The  argument  is  that  as  the  defendant 
ad  a  crossing  which  was,  in  and  of  itself, 
good,  and  inasmuch  as  it  bad  a  right  to  exca- 
vate for  its  water  mains,  and  because  the  ex- 
cavation formed  no  part  of  the  crossing  walk, 
therefore  it  cannot  be  held  liable  for  an  injury 
received  to  one  who,  in  the  exercise  of  due 
care,  and  unable  by  reason  of  the  darkness  to 
discover  the  limits  of  the  crossing  walk,  and 
not  knowing  of  the  excavation  adjoining  said 
walk,  steps  into  the  same.  On  the  same  theory 
ft  city  might  erect  a  bridge  over  a  river  and 
erect  no  guard  rails  to  keep  the  pedestrians 
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from  stepping  over  its  side  and  falling  into  the- 
stream  below.    The  duty  im)K>sed  upon  the- 
town  to  keep  its  crossings  in  a  leasonably 
safe  condition  for  the  use  for  which  they  were 
intended    ''extends,  not   merely  to   the    sur- 
face of  the  street  or  walk,  but  to  those  things* 
within  its  control  which  endanger  the  safety 
of   those   using  the  street  or  walk  properly. 
.  .  .  In  the  statutory  sense  a  street  or  side- 
walk is  defective  when  it  is  not  in  a  reasonably- 
safe  condition  for  the  use  for  which  it  is  in- 
tended. ...  It  may  be  due  to  the  presence  of 
something  which  is  a  menace  to  the  safety  of 
the  users  of  the  way  as  well  as  to  imperfect 
construction  or  the  absence  of  needed  labor 
or  material."    Bliven  v.  Sioux  City,  85  Iowa. 
851.    The  real  question  is.  Is  the  defect  com- 
plained of  in  the  walk  itself,  or^so  near  it  as  to- 
endanger  the  persons  of  those  properly  usiiig  it?^ 
BauteUv.  Williams,  29  Iowa, 210;  Boss  v.  Dacen- 
port,  66  Iowa,  54«;  Duffy  v.  Dubuque,  62  Iowa, 
172,60  Am.  Rep. 743;  PitUngerv.  Hamilton,S5 
Wis.  856.    It  was,  then,  a  question  for  the 
Jury  as  to  whether  defendant  was  negligent, 
and  as  there  was  evidence  tending  to  show 
such  negligence,  as  well  as  evidence  to  the  con- 
trary, the  finding  of  the  jury  in  that  respect 
should  not  be  disturbed. 

3.  The  court  told  the  Jury  in  the  seventh  di- 
vision of  the  charge,  in  substance,  that  if  the 
defendant  had  caused  a  light,  sufficient  to  ap 
prise  a  person  of  ordinary  prudence  of  the  ex- 
istence of  the  ditch,  to  be  placed  at  or  near  it 
on  the  evening  of  the  accident,  and  before  it 
happened,  then  the  defendant  was  not  guilty 
of  negligence  unless  it  was  shown  that  defend- 
ant had  caused  said  light  to  be  removed,  or  bad 
actual  notice  or  knowledge  of  said  removal, 
and  had  sufficient  time  thereafter  to  replace 
the   same.    It   is   urged    that  the  verdict  i» 
against   this  instruction  and  against  the  evi- 
dence.    There  was  much  evidence  tending  lo 
establish  the  fact  that  a  lamp  or  lamps  were 
lighted  at  the  excavation  on  the  evening  of  t he- 
accident,  and  before  it  happened.    There  was 
evidence    also    to  the  contrary.     There  was. 
much  evidence  showing  that  when  the  acci- 
dent occurred  there  was  no  light  at  or  near 
the  excavation.    There  was  an  undoubted  con- 
flict touching  this  matter,  and  it  cannot  be 
said  that  the  finding  of  the  Jury  was  contrary 
to   either   the   instruction    or   tlie  evidence. 
Again,  if  the  evidence  had  been  undisputed 
that  the  light  was  burning  when  the  accident 
occurred,  still  it  would  be  a  question  for  the 
Jury,  under  the  instruction,  as  to  whether  it  wa& 
a  sufficient  light  to  apprise  one  of  the  danger. 

4.  Plaintiff  called  one  Lemoin  as  a  witness, 
and  showed  by  him  that  he  was  mayor  of  the 
town  at  the  time  the  accident  happened;  that 
the  town  was  then  engaged  in  laying  mains 
for  water;  that  the  excavations  were  made  by 
contractors  for  the  town.  Defendant  after- 
wards called  the  same  witness.and  he  testified  in 
chief  that  lamps  were  lighted  at  the  excavation, 
on  the  night  of  the  accident,  and  before  it  hap- 
pened. On  cross-examination  he  was  asked  if 
he  did  not,  on  the  morning  after  the  accident, 
and  in  the  presence  of  plaintiff  and  Mrs.  6af- 
ford,  at  the  latter's  house,  in  a  conversatioito 
there,  state  **that  the  town  was  negligent  itt 
not  having  the  lights  lit.  as  they  dependetl 
on    the  moon,  but   after   this   they    wouhi 
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bftve    the  lighU   lit."     This   was   objected 
to  ts  '*incompeteDt,  and  laying  the  ground  for 
impeachment  of  a  witness  whom  thev  have 
used  as  their  own  witness,  and  for  the  further 
reason  it   is   on   sometbing  entirely    imma- 
terial"   The  court  said,  **I  do  not  understand 
that  a  witness  who  is  called  by  a  party  can- 
not be  contradicted,  and  e8pec{a1l7  I  think  it 
it  competent  to  ask  this  witness  this  question 
in  view  of  the  testimony  he  has  given.      The 
defendant  excepted  to  the  ruling,  and  the  wit- 
ness answered,  "I  made  no  such  statement." 
To  another  question  propounded  to  this  wit- 
neM  toucbing  a  similar  couTersation  with  Eli- 
nor Hall,  the  same  oblection  was  made,  when 
plaintilTs  counsel  said,  "PlaiDtifF  states  that 
this  question  is  not  asked  for  the  purpose  of 
charging  any  admission  upon  the  defendant 
becanae   the  conversation  was  had  with  the 
mayor  of  the  defendant  town,  but  wholly  for 
the  purpose  of  impeachment  of  the  witness  as 
a  witness."    The  objection  was  OYemiled,  and 
an  exception  taken,  and  the  witness  answered, 
*'I  have  no  recollection  of  making  such  state- 
ment."   Mrs.  Safford,  Elinor  Hall,  and   tbe 
plaintiff  were  each  called  by  the  plaintiff  In 
rebuttal,  and  asked  touching  tbe  conversations 
above  referred  to.    In   each   case   objection 
was  made  and  overruled,  and  the  witnesses 
testified  to  the  conversation.    Appellant  con- 
tends  that   the   impeaching  wittnesses  con- 
tradicted Mr.  Lemoin  upon  a  matter  imma- 
terial and   irrelevant  to   the   issue.    In   the 
second   place,  it   is   insisted   that  it  was  not 
competent  for  plaintiff  to  impeach  her  own 
witness.    We  dismiss  the  first  contention  by 
saying  that,  in    view   of   tbe   statement   of 
counsel  for  plaintiff,  this  evidence  is  to  be 
treated  as  offered  for  tbe  sole  purpose,  as  to 
Lemoin,  of  laying  the  ground  for  impeach- 
ment, and,  as  to  the  other  witnesses,  of  im- 
peaching Lemoin.      Was   it  competent  and 
reoeivable  for  that  purpose?    It  is  no  doubt  a 
general  rule  that  one  will  not  be  allowed  to  im- 
peach or  discredit  his  own  witness.     1  Greenl. 
£v.  §  442;  Sunt  v.  Hooter,  84  Iowa,  79;  Hall 
V.  CMcago,  R,   L  d  P.  R.  Co.  84  Iowa,  816; 
Gardner  v.  Connelly,  75  Iowa,  206;  Hvmble  v. 
Shoejnaker^  70  Iowa.  226;  Clapp  v.  Peck,  56 
Iowa,  272.    This  rule  only  prohibits  impeach- 
ment in  three  ways:    First,  calling  witnesses 
to  impeach  the  general  character  of  the  witness; 
second,  proof  of  prior  contradictory  statements 
by  him;  and,  third,  a  contradiction  of  the  wit- 
ness by  another  where  tbe  only  effect  is  to  im- 
peach, and  not  to  give  any  material  evidence 
upon  anyissue in  the  case.    Becker  v.  Koeh, 
104  N.   Y.  400,  58  Am.   Rep.  515;  Orou  v. 
Crow,  106  N.  Y.  629.    It  is  said  that  '^whether 
it  be  competent  for  a  party  to  prove  that  a 
witness  whom  he  has  called,  ana  whose  testi- 
mony  is  unfavorable  to  his  cause,  had  previ- 
ously stated  the  facts  in  a  different  manner,  is 
s  question  upon  which  there  exists  some  di- 
versity of  opinion."    1  Qreenl.  Ev.  §  444.     It 
will  be  observed  that  this  is  not  a  case  where 
plaintiff  was  surprised  by  tbe  testimony  of  tbe 
witness    when    examined    bv    her    counsel. 
When  the  witness    was    called    by  plaintiff 
nothing  was  asked  him  relating  to  the  fact  ns 
to  whether  the  excavation  was  lighted.    He 
was  interrogated  touching  other  matters,  and 
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then,  it  would  seem.'  discharged.  Afterwarda 
defendant  called  him  as  its  witness,  and  asked 
him  whether  there  were  lights  at  the  excava- 
tion. On  bis  cross-examination  the  plaintiff 
asked  the  questions  heretofore  set  out  If, 
when  the  witness  was  called  by  plaintiff^ 
she  bad  interrogated  him  regarding  the  lights, 
and  he  had  testified  that  tbe  excavation  waa 
lighted,  and  plaintiff  had  then  sought  to  show 
by  him  that  he  was  mistaken,  and,  failing  so 
to  do,  had,  in  rebuttal,  put  witnesses  on  tbe 
stand  to  show  that  he  had  made  contrary  state- 
ments, we  should  have  a  case  within  the  gen- 
eral rule.  If  tbe  plaintiff  had  not  called  Le- 
moin as  a  witness,  there  is  no  doubt  she  might 
have  impeached  or  discredited  his  evidence  re- 
garding the  lights  at  the  excavation  which  waa 
drawn  out  when  he  testified  on  being  called  by 
the  defendant.  It  could  not  then  be  claimed 
that  she  was  impeaching  or  discrediting  her 
own  witness.  When  bein  fact  testified  to  the 
matter  as  to  which  it  was  sought  to  impeach 
bim,  be  was  the  defendant's  witness,  called  by 
it.  He  had  before  that  time  been  called  by 
plaintiff,  and  testified  as  to  other  matters,  and 
been  virtually  discharged.  He  waa  no  more 
plaintiiTa  witness  as  to  the  matter  of  lights 
than  if  she  had  never  called  him  to  the  stand. 
Plaintiff  did  not  call  out  the  testimony  as  to 
which  she  seeks  to  impeach  Lemoin,  but  it  waa 
elicited  by  the  defendant  while  Lemoin  was  ita 
witness.  'Whatever  reason  there  may  be  for 
the  rule  which  prevents  one  from  impeaching 
or  discrediting  bis  own  witness,  there  is  none 
for  extending  it  to  a  case  like  this.  Courts  of 
high  standing  have  refused  to  follow  the  gen- 
eral rule  above  mentioned,  and  hold  that  by 
puitinc  a  witness  on  the  stand  one  is  not  re- 
sponsible for  his  credibility  in  such  a  sense 
that  he  is  absolutely  precluded,  when  surprised 
by  adverse  testimony,  from  showing  that  the 
witness  had  made  statements  of  the  facts  con- 
trary to  his  testimony.  Seloter  v.  Bryant,  54 
Minn.  484.  21  L.  R.  A,  418;  Smith  v.  Briscoe, 
65  Md.  561;  Johnson  v.  LeggeU,  28  Kan.  6U5; 
State  Y.  Sorter,  52  Kan.  531;  Crocker  v.  Afjen- 
broad,  122  Ind.  585.  So  much  of  the  doctrine 
announced  in  the  above  cases  as  permits  tbe 
witness,  under  such  circumstances,  to  be  im- 
peached or  discredited  by  adverse  testimony 
showing  that  he  had  made  statement  of  the 
facts  contrarv  to  his  testimony,  this  court  baa 
not  approved  of.  Hall  v.  Chicago,  R,  I.  dk  P. 
R.  Co,  84  Iowa,  816;  Smith  v.  Hawley,  92 
Iowa,  812;  Humble  v.  Shoemaker,  70  Iowa, 
226.  But  see  Thomas  v.  MeDaneld,  88  Iowa,. 
880;  Smith  v.  Oieseh,  85  Iowa.  881.  We  held 
in  Artz  v.  Chicago,  R.  I.  d  P.  R.  Co,  44  Iowa. 
286,  a  case  where  plaintiff  had  called  aw itnesa 
who  testified  to  nothing  of  benefit  to  either 
party,  and  he  was  then  dismissed,  and  the  other 
party,  on  cross-examination,  drew  out  evidence 
not  proper  to  be  given  on  cross  examination, 
that  the  witneas  must  be  regarded  as  called  by 
the  defendant,  therefore  plaintiff  might  con- 
tradict him.  So,  in  the  case  at  bar  we  bold 
that  Lemoin  was  the  witness  of  the  defendant, 
hence  the  court  properly  permitted  plaintiff  to 
interrogate  bim  toucbing  his  former  statements, 
and,  as  he  denied  making  them,  it  properly  per- 
mitted the  plaintiff  to  impeach  him  by  callin^r 
witnesses  to  testify  that  aUtements  bad  beeo 
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made  by  him  wbicb  were  contradictory  to  tbe 
facts  as  testified  to  bj  bim. 

5.  Tbe  character  6i  pbuntiiTs  injury,  and  its 
extent  as  to  permanency,  was  a  material  qaes- 
Uon  in  tbe  case.  Her  claim  was  that  by  rea- 
son of  tbe  fall  "seyeral  of  tbe  ligaments  of  tbe 
second  and  third  toes"  were  ruptured  and  ber 
ankle  severely  sprained;  that  tbe  injury  caused 
severe  and  acute  pain.  Several  medical  men 
lesiitied  for  plaintiff  that  they  had  just  meas- 
ured her  foot  at  various  places,  and  ber  leg  6 
iorlies  above  tbe  ankle,  and  found  it  consider- 
able larger  than  tbe  other  foot  At  tbe  point 
sbovc  tbe  ankle  they  say  tbe  le^  was  smaller 
tbao  tbe  other  leg  at  tbe  same  point.  An  equal 
number  of  doctors,  who  bad  just  measured  tbe 
injured  foot  at  the  same  places,  swore  for  tbe 
defendsnt,  that  it  was  the  same  size  as  tbe 
otber  fgot,  except  in  tbe  measurement  of  tbe 
leg  above  tbe  ankle,  which  was  ^^  of  an  inch 
larger  tban  tbe  otber  leg  at  tbe  same  point 
It  will  not  admit  of  a  doubt  tbat  tbis  array  of 
medical  meo  were  not  all  telling  tbe  truth. 
Eitber  tbe  injured  foot  and  leg  were,  at  tbe 
poiots  where  measured,  the  same  size  as  was 
tbe  otber  foot  and  leg  at  tbe  corre»pondiog 
points,  or  it  was  larger  or  smaller  at  some  or 
nil  of  said  points  of  measurement.  Now, 
clearly,  when  such  skilled  men  differ  so  radi- 
cally touching  a  matter  of  mere  measurement, 
as  to  which  any  number  of  men  lacking  in 
skill,  but  possessed  of  ordinary  good  sense 
ouf^bt  to  substactially  agree,  because  re- 
lating to  a  fact  capable  of  exact  ascertainment. 
It  was  proper  to  resort  to  the  practical  plan  of 
taking  tbese  measurements  in  tbe  presence  of 
the  court  and  jury.  Plaintiff  being  called  to 
the  stand  by  tbe  defendant,  she  was  interro- 
gated as  follows  by  its  counsel: 

(f.  Mrs.  Hall,  you  are  the  plaintiff  in  this 
action? 

A.  Yes,  sir. 

Q.  Are  you  the  lady  whose  feet  and  legs 
were  measured  in  tbe  adjoining  room  here  just 
before  noon  to-day? 

A.  Yes.  sir. 

O.  Will  you  kindly  now  remove  your  shoes 
and  stockings  and  permit  the  measurement  to 
be  made  here  and  now,  in  the  presence  of  the 
jury,  in  tbe  presence  of  tbe  plaintiff's  witness, 
Dr.  Saunders,  and  tbe  defendant's  witness.  Dr. 
Martin?  Will  you  kindly  remove  tbem,  and 
allow  the  measurements  to  be  made  now. 

A,  Sball  I,  Mr.  Healy? 

Mr.  T.  D.  Healy:  I  have  nothing  to  say. 
Ii  is  for  the  court  to  say. 

Q.  Do  you  refuse  to  do  so.  Mrs.  Hall? 

Mr.  M.  F.  Healy:  Tbe  witness  has  been  ex- 
amined four  times  since  yesterday,  and  ^  think 
there  should  be  some  limit  to  tbis  matter  some- 
where, but  at  the  same  time  we  do  not  wish  it 
to  appear  in  the  position  of  objecting  to  tbe  ex- 
amination. 

By  tbe  Court:  I  think  we  have  bad  enough 
of  that:  we  are  not  going  to  start  a  measuring 
school  here. 

Q,  Do  you  refuse  to  permit  tbe  examination; 
do  you  obiect  to  it? 

Mr.  Hall  (from  the  audience):  I  object  to 
this  now. 

Mr.  O'Connell:  Never  mind,  you  are  not  in 
bis  case. 
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Mr.  M.  F.  Healv:  Well.  I  rather  think  be 
is  in  the  case,  and  under  the  drcomataooea  I 
think  we  ought  to  object  to  tbe  examination  be- 
ing made,— a  further  examination  at  tbis  time. 

By  the  Court:  Well,  tbis  matter  has  gone  far 
enough.  This  proposed  examination  and 
measurement  will  not  be  allowed.  You  may 
put  it  in  the  record,  Mr.  Reporter,  tbat  the 
court,  of  its  own  motion,*  declines  to  permit  it. 
(To  which  tbe  defendant  excepts,  both  to  tbe 
remarks  and  the  ruling  of  the  court.) 

Tbe  remark  of  the  court  about  not  starting  a 
measurine  school  was  not  proper.  Coanael 
for  appellee  says  this  requirement  of  tbe  plain- 
tiff that  she  permit  these  measurements  to  be 
made  was '  'unseemly."  We  may  be  permitted 
to  disagree  with  counsel,  and  to  say  that  the 
request  was  reasonable,  and,  under  tbe  circum- 
stances, it  ought  to  have  been  willingly  com- 
plied with.  Here  were  medical  men  differing 
as  to  tbe  measurement  of  this  plaintiff's  foot. 
If  the  measurements  were  as  sworn  to  by  the 
physicians  who  testified  on  part  of  plaintiff,  it 
was  a  material  fact,  indicating  an  abnormal 
condition  of  tbe  injured  foot.  Bv  making  tbe 
measurements  in  tbe  presence  of  tbe  jury  tbe 
actual  facts  would  be  shown  by  tbe  best  at- 
tainable evidence,  and  the  conflict  between  tbe 
learned  doctors  settled.  There  is  nothing  in- 
delicate in  tbe  measurement  of  a  foot  or  arm 
or  ankle  in  a  proper  case.  It  is  to  be  observed 
tbat  plaintiff  offered  no  objection  to  these 
measurements  being  made.  No  ground  of  ob- 
jection thereto  was  stated  by  her  counsel,  but 
tbe  court  refused  to  permit  it  to  be  done. 
Tbis  court,  in  Schroeder  v.  Chicago,  R.  L  A  P. 
n,  Co.  47  Iowa,  878,  said:  '<We  are  often 
compelled  to  accept  approximate  justice  as  tbe 
best  tbat  courts  can  do  in  tbe  administration 
of  the  law.  But  while  the  law  is  satisfied  with 
approximate  justice  when  exact  justice  cannot 
be  obtained,  tbe  courts  should  recognize  do 
rules  which  stop  at  the  first  when  tbe  second  is 
in  reach.  Those  rules,  too,  which  lead  nearer 
the  first  should  be  adopted  in  preference  to 
others  which  end  at  points  more  remote.  .  .  . 
To  our  minds  the  proposition  U  plain  tbat  a 
proper  examination  by  learned  and  skillful 
physicians  and  surgeons  would  have  opened  tbe 
road  by  which  the  cause  could  have  been  con- 
ducted nearer  to  exact  justice  tban  in  any  other 
way.  The  plaintiff,  as  it  were,  bad  under  his 
own  control  testimony  which  would  have  re- 
Tealed  the  truth  more  clearly  tban  any  other 
that  could  have  l>een  introduced.  Tbe  cause 
of  truth,  the  right  administration  of  the  law, 
demand  tbat  be  should  have  produced  it." 
It  was  also  held  in  that  case  that  tbe  power  of 
the  court  was  ample  to  enforce  obedience  to  an 
order  compelling  tbe  party  to  submit  to  an  ex- 
amination; so  it  was  held  that,  as  the  plaintiff 
had  tbe  right  in  such  a  case  to  exhibit  his  in- 
jured limb  to  tbe  jury  in  order  to  show  tbe  ex- 
tent ol  bis  suffering,  he  may  in  a  proper  case, 
and  under  proper  circumstances,  be  required 
to  do  tbe  same  thing  for  a  like  purpose  upon 
the  requirement  of  the  otber  party.  In  Barker 
V.  Perry,  67  Iowa,  147,  an  action  to  recover  for 
a  personal  injury,  tbe  court,  in  speaking  of 
tbis  subject,  said:  "This  kind  of  evidence  is 
of  an  important  and  satisfactory  nature.  It 
brings  before  the  jury  part  of  tbe  re$  gat€^ 
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aod  eoables  tbem  to  determine  ^Jbie  nature  and 
cbaracter  of  the  injury  better  than  to  receive  it 
in  a  secoodary  way,  as  it  must  be  described  by 
witnesses."  The  followiog  cases  show  the 
trend  of  the  authorities  touchiuf?  this  question: 
iMngworthy  ▼.  Oreen  Twp.  95  Mich.  93;  Ed- 
w<irds  V.  nree  Riter$,  96  Mich.  625*  Lanark 
V.  Dougherty,  153  III.  168;  Carn'eo  ▼.  Wat  Vir- 
cinia,  C\  dt  P.  E.  Co.  89  W.  Va.  86,  24  L.  R. 
A.  50;  Sioux  City  dt  P.  R.  Co.  ▼.  Finlayson, 
16  Neb.  578.  49  Am.  Rep.  724;  State  v.  Wten- 
trs,  66  Mo.  29;  ZouiaiiUe.  iV.  A.  d  C  R.  Co. 
V.  Wood,  118  Ind.  648,  and  578;  Whsrt.  Crim. 
E?.  ^  312;  1  Best,  Ev.  Morgan's  ed.  807;  Abbott, 
Trial  Ev.  599;  26  Cent.  L.  J.  3;  15  Cent.  L,.  J.  2- 
ilulhado  ▼.  Brooklyn  C.  R.  Co.  30  N.  Y.  870; 
Kingv.  StaU,  100  Ala.  85;  Ridimond  dt  D.  tt, 
Co,  V.  Children.  82  Ga.  721;  Hatfield  v.  St, 
Paul  db  D.  R.  Co.  83  Minn.  180,  53  Am.  Rep. 
14.  He  would  be  a  bold  man  who  would  as- 
sert that  the  evidence  of  experts  is  in  all  cases 
▼alueleas.  The  testimony  of  medical  men  in 
the  case  at  bar  touching  these  measurements,  a 
matter  not  resting  in  opinion  at  all,  but  capable 
of  pbysical  demonstration,  is  in  direct  contra- 
diction, and  is  well  calculated  to  shake  one's 
faith  in  the  reliability  of  experts.  In  the  inter- 
est of  attaining  justice  these  measurements 
should  have  been  taken  before  the  court  and 
jury.  We  do  not  hold  that  in  all  cases,  and 
as  a  matter  of  right,  one  party  may  require  the 
injured  party  to  expose  the  injured  part  of  his 
person  to  the  Jury.  But  when  such  exposure 
is  in  no  way  indelicate,  and  seems  to  be  essen- 
tial in  order  that  the  Jury  may  be  properly 
and  correctlv  advised  as  to  the  material  fact 
which  is  in  dispute,  it  is  not  only  the  right  of 
the  court  to  order  such  exposure  and  examina- 
tioQ  of  measurement  of  the  injured  part  on  the 
request  of  a  party,  but  its  duty  so  to  do.  As 
we  have  said,  the  condition  of  this  foot  and 
ankle  was  material  as  bearing  upon  the  ques- 
tion of  the  permanency  of  the  injury,  and  the 
court  erred  in  not  ordering  the  measurements 
made  as  requested. 

6.  Complaint  is  made  of  the  second  division 
of  the  court's  charge.  It  is  in  sul»stance  the 
same  as  was  given  on  the  former  trial,  and 
which  we  held  good  when  the  charge  was  con- 
sidered as  an  entirety.  While  we  do  not  think 
that  the  jury  could  have  been  misled  to  de- 
fendant's prejudice  by  the  statement  of  the 
law  therein  contained,  m  view  of  other  parts 
of  the  charge,  still,  as  this  case  for  other  rea- 
sons must  be  reversed,  it  is  prop)er  to  say  that 
on  a  retrial  the  court  should  avoid  the  state- 
ment found  in  this  division  of  the  charge  to 
the  effect  that  it  was  the  defendant's  duty  to 
keep  its  walks  in  "a  safe  condition"  for  public 
travel  Defendant's  duty  in  that  respect  is 
to  use  reasonable  and  ordinary  care.  It  is  not 
ao  insurer  of  the  absolute  safety  of  its  walks 
and  crossings.  The  law  in  this  respect  was 
correctly  stated  in  other  divisions  of  the  charge. 

7.  Complaint  is  made  of  the  use  of  the  word 
"pitfall"  in  the  tenth  division  of  the  court's 
charee  to  the  jury.  Technically  speaking,  the 
word  means  a  trap  set  to  ensnare  the  uowary. 
The  court  used  it  as  describing  the  hole  into 
which  plaintiff  fell.  While  we  tnink  the  court 
used  the  word  in  a  different  sense,  still  it 
would  be  better  to  use  a  word  or  words  am- 
ply expressing  the  thought  intended  to  be  con- 
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veyed,  and  as  to  which  no  question  of  error 
can  arise. 

8.  Error  is  assigned  upon  the  refusal  of  the 
court  to  give  instructions  asked  by  the  defend- 
ant. So  far  as  they  announced  correct  prin- 
ciples of  law,  they  were  embodied  in  the 
court's  charge.  The  third  instruction  asked 
was  properly  refused,  because  it  assumed  that 
plaintiff  knew  the  crossing  was  unsafe,  and 
knew  of  the  ditch,  and  knew  that  it  was  im- 
prudent to  attempt  to  pass  over  the  crossing. 
There  was  no  evidence  justifying  such  an  in- 
struction. It  is  said  the  damages  allowed  are 
excessive.  In  view  of  a  letrial.  we  need  not  dis- 
cuss that  question.  Many  other  questions  are 
discussed  by  counsel.  We  have  examined  the 
points  made,  and  discover  no  error  except  as 
heretofore  pointed  out. 

Because  of  the  refusal  of  the  court  to  permit 
the  measurements  asked  for,  the  judgment  is 
reveraed. 

Robtnsoiif  J.,  dissenting: 

I  cannot  assent  to  the  fifth  division  of  the 
foregoine  opinion.  None  of  the  authorities 
cited  in  its  support  appear  to  me  to  require  the 
conclusion  reached.  The  larger  number  of 
them  merely  hold  that  in  a  case  involving  in- 
juries to  a  person  it  is  proper  to  exhibit  the  in- 
juries to  the  jury,  and  do  not  treat  of  compul- 
sory, but  of  voluntary,  examinations.  Of  the 
cases  cited  King  v.  State,  100  Ala.  85,  is  the 
only  one  which  involved  the  compulsory  exam- 
ination of  the  alleged  injuries  of  a  person  in 
the  presence  of  the  jury.  In  that  case  a  wit^ 
ness  testified  that  the  defendant  shot  him  on 
the  arm,  and  the  defendant,  in  cross  examina- 
tion, offered  to  exhibit  the  arm  to  the  jury. 
The  stale  objected,  and  the  objection  was  sus- 
tained. It  was  held  on  appeal  that  the  court 
erred  in  sustaining  the  objection,  and  in  that 
connection  the  fact  was  noticed  that  no  question 
was  raised  by  the  witness,  court,  or  counsel 
as  to  the  delicacy  of  the  proposed  exhibition; 
that  the  arm  could  have  been  shown  to  the  jury 
without  offense  to  the  modesty  or  delicacy  of 
feeling  of  the  witness,  of  the  court,  or  of  the 
persons  present  in  the  court-room;  aod  that  in 
view  of  the  conflicting  testimony  as  to  the  di- 
rection from  which  the  shot  was  flred  it  might 
have  afforded  the  jury  valuable  aid  in  deter- 
mioine  vital  questions.  In  Hatfield  v,  St.  Paul 
db  D.  R.  Co.  88  Minn.  ISO,  53  Am.  Rep.  14, 
also  cited  in  the  majority  opinion,  the  plaintiff 
sought  to  recover  for  personal  injuries  which 
she  testified  caused  her  to  limp  in  walking. 
The  defendant  requested  the  court  to  direct 
her  to  walk  across  the  court-room  in  the  pres- 
ence of  the  jury,  but  the  court  declined  to  do 
so.  That  ruling  was  sustained  on  appeal. 
The  supreme  court  held  that  a  trial  court  has 
the  power,  in  a  proper  case  and  under  proper 
circumstances,  to  direct  a  person  to  do  in  the 
presence  of  the  jury  a  physical  act  that  will 
illustrate  or  show  the  character  of  the  injuries 
of  which  he  complains,  but  that  the  court 
"very  properly  refused  to  direct  the  plaintiff 
to  exhibit  herself  to  the  jury  and  bystanders 
by  walking  across  the  room."  It  was  said 
such  an  act  would  only  have  enabled  the  jury 
to  determine  a  fact  which  was  shown  by  un- 
contradicted evidence.  Whether  a  person 
may  be  compelled,  against  his  will,  to  submit 
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to  an  examination  of  personal  injuries,  is  a 
matter  in  regard  to  whicli  the  authorities  are 
in  conflict.  In  Dnion  P.  R,  Co,  v.  Bottford,  141 
U.  8.  250,  85  L.  ed.  784,  the  power  of  the  trial 
court  to  order  the  plaintiff,  who  was  seeking 
to  recover  for  personal  injuries,  to  submit  to 
an  examination  hj  a  surgeon,  was  denied. 
See  also  McQuigan  y.  Delaware ^  L,  db  W,  R, 
Co,  129  N.  Y.  50.  Id..  14  L.  R.  A.  466,  and 
note.  The  right  to  order  such  an  examination 
was  affirmed  by  this  court  in  Schroetler  y.  Ohi- 
tago,  R,  I.  db  P.  R.  Co.  47  Iowa,  875,  but  that 
case  did  not  involve  the  right  to  compel  a  pub- 
lic examination  l)efore  the  jury.  The  author- 
ities which  sustain  the  right  of  trial  courts  to 
order  the  physical  examination  of  persons 
whose  condition  is  the  sublcct  of  controversy 
hold  that  the  courts  have  a  large  discretion  to 
grant  or  refuse  such  orders,  and  that  their  ac- 
tion will  not  be  di8turl)ed  unless  the  discretion 
has  been  abused.  Thus,  it  was  said  in  Bat- 
fidd  V.  8t,  Paul  dkD.  R,  Co,  iupra,  in  regard 
to  the  order  therein  sought,  that  "it  is  evident, 
from  the  veiy  nature  of  things,  that  the  pro- 
priety of  such  an  order  must  usually  rest 
largely  in  the  discretion  of  the  trial  court,  and 
it  would  only  be  in  case  of  a  plain  abuse  of 
such  discretion  that  we  would  interfere."  In 
Biehmond  d  D.  R,  Co,  v.  Children,  82  Qa  721, 
it  was  held  that  trial  courts  had  the  power  to 
order  the  pbvsical  examination  of  persons  al- 
leged to  have  been  injured,  "and  that  in  each 
case  it  was  to  be  exercised,  or  not,  according 
to  the  sound  discretion  of  the  presiding  judge. 
In  Shepa/rd  v.  Missouri  P.  R,  Co.  86  Mo.  684, 
the  court  said  of  orders  for  such  examinations 
that  it  was  inclined  to  hold  that  they  might  be 
made,  "but  not  that  a  party  has  an  absolute 
right  to  have  such  a  personal  examination. 
It  is  a  matter  in  which  the  court  has  a  discre- 
tion which  will  not  be  interfered  with  unless 
manifestly  abused."  See  also  Stuart  v. 
Mavens,  17  Neb  211;  Atchison,  T,  A  8.  F,  R, 
Oo.  V.  TliuX,  29  Ean.  476,  44  Am.  Rep.  659. 
Before  a  court  will  be  authorized  to  order  the 
physical  examination  of  a  witness,  the  neces- 
sity of  the  examination  to  a  just  determination 
of  the  cause  must  be  shown.  Bioux  City  db  P, 
R.  Co.  ▼.  Finlayson,  16  Neb.  678, 49  Am.  Rep. 
724;  Gulf,  C,  &  8.  F,R.  Co.  t.  Norfleet,  78Tex. 
^24;  International  dt  O,  N,  R.  Co.y,  Underwood, 
64  Tex.  466.  When  a  physical  examination  is 
•ordered,  care  should  be  taken  to  protect  the  per- 
son examined  from  indignity,  and  no  indelicate 
exposure  of  the  person  not  absolutely  neces- 
sary should  be  reouired.  Especial  care  will 
be  taken  to  avoia  wounding  the  feelings  of 
modest  and  sensitive  females.  Richmond  db  D. 
R.  Co,  V.  Childress,  and  Biepard  ▼.  Mis- 
souri P.  R,  Co,  supra.  Such  an  examination 
will  not  be  ordered  in  the  presence  of  the  juiy, 
where  it  would  require  an  indecent  exposure 
of  the  person.  1  Thomp.  Trials,  §861;  25 
dent,  lu  J.  7.  And  an  unnecessary  exposure 
of  that  kind  should  not  be  permitted  by  the 
court,  even  though  no  objection  be  made. 
Brown  ▼.  8wineford,  44  Wis.  285.  Very  few 
of  the  cases  which  involve  compulsory  fphys- 
ical  examination  refer  to  those  which  were,  or 
were  designed  to  be,  made  in  open  court  in 
the  presence  of  the  jury.  As  a  rule  they  re- 
late to  private  examinations  only.  All  author- 
ities which   treat  of   the  subject  recognize  a 
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aacredness  of  the  person,  a  right  to  be  frea 
from  physical  restraint  or  compulsion,  which 
will  be  interfered  with  only  for  reasons  of  con- 
trolling importance.  Until  the  contrary  ia 
shown,  the  rulings  of  the  trial  court  must  be 
regarded  as  correct,  and  we  are  required  to  in- 
dulge in  Jill  reasonable  presumptions  that  thej 
are  correct.  When  Mrs.  Hall  was  asked  to 
remove  her  shoes  and  stockings  and  submit  to 
measurements  in  the  presence  of  the  jury, 
the  testimony  which  had  been  introduced 
showed  that  she  had  submitted  to  physical 
examinations  conducted  by  medical  experta 
on  behalf  of  the  defendant  two  years  or  more 
before  the  trial,  and  again  on  the  day  of  the 
trial,  and  that  but  two  of  the  four  physicians 
who  had  examined  her  for  the  defendant  at 
the  time  of  the  trial  had  been  called  as  wit- 
nesses. There  was  no  suggestion  that  she 
had  refused  to  submit  to  any  private  examina- 
tion which  the  defendant  desired  to  make. 
Dr.  Speaker  had  testified  for  her  that  he  was 
present  when  Dr.  Evans  measured  her  feet  on 
the  day  of  the  trial,  that  the  left  or  injured  foot 
was  i  inch  larger  at  the  ankle  and  between 
that  and  the  toes  than  the  other  foot,  and  that 
he  thought  the  left  leg  6  Inches  above  the  ankle 
was  f  ojf  an  inch  larger  than  the  right  leg  at 
the  same  distance  above  the  ankle.  Dr.  Evans 
bad  testified  that  the  left  foot  was  ^  an  inch 
larger  than  the  right  at  the  middle  joint 
above  the  ball  of  the  foot  and  at  the  ankle,  and 
that  the  left  leg  6  inches  above  the  ankle  was 
f  of  an  inch  smaller  than  the  right.  Dr.  Saun- 
ders had  testified  that  this  measurement,  on  the 
day  of  the  trial,  showed  that  the  left  leg  of  the 
plaintiff  6  inches  above  the  ankle  was  smaller 
than  the  right,  but  he  did  not  state  what  the 
difference  was.  Dr.  Eslick  had  answered  a 
hypothetical  question,  but  did  not  testify  to  any 
personal  knowledge  of  the  plain tifrs  feet 
On  the  part  of  the  defendant.  Dr.  Hews  had 
testified  that  measurements  of  the  plaintiff's 
feet  had  been  made  that  day  in  the  presence 
of  himself,  two  physicians  who  had  testified 
for  the  plaintiff,  three  other  physicians  who 
were  witnesses  for  the  defendant,  and  attorneys 
for  the  parties;  that  there  was  a  difference  be- 
tween the  feet  and  legs  of  the  plaintiff  at  one 
point  of  measurement,  but  that  he  had  forgot- 
ten which  one,  of  ^  of  an  inch,  and  he  did  not 
state  which  foot  or  leg  was  the  larger.  Dr. 
Martin  had  testified  that  he  saw  the  measure- 
ments described  by  Dr.  Hews,  and  that  they 
showed  the  feet  of  the  plaintiff  to  be  of  the  same 
size,  and  that  the  left  leff  6  inches  above  the 
ankle  was  A  of  an  inch  larger  than  the  right. 
This  was  the  showing  maSe  with  respect  to 
the  measurements  when  Mrs.  Hall  was  re- 
quested to  make  the  exhibition  of  herself  and 
submit  to  the  measurements  in  question.  Dr. 
Mullarky  and  Dr.  Young,  who  it  appeared  had 
assisted  in  making  the  measurements,  had 
not  testified,  and  the  defendant  gave  no  rea- 
son for  not  havins;  called  them.  As  they  were 
afterwards  examined  for  the  defendant,  we 
mav  presume  that  they  were  present  in  court, 
and  that  the  court  knew  that  the  defendant 
had  not  exhausted  its  testimony  in  regard  to 
the  measurements.  The  question  which  they 
were  designed  to  settle  was  not  controlling, 
and  was  one  of  many  involved  in  the  case. 
Much  testimony  had  been  given  in  regard  ta 
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ibe  anatomy  of  tbe  foot  and  ankle,  the  rupture 
•of  teodoDs  and  lii^ments,  electrical  ezperi- 
ments  to  ascertain  the  nature  and  extent  of  the 
injuries  in  question « besides  the  direct  testimony 
of  tbe  plain liff  and  others  in  regard  to  her  inju- 
ries and  sufferings.  Mrs.  Hall  is  described  as 
"rather  fleshy,"  and  a  difference  of  half  an  inch 
ID  measuring  the  circumference  of  her  feet  and 
limbs  might  easily  be  made  by  different  per- 
sons, and  observers  be  unable  to  detect  anv 
•errors  in  tbe  measurements.  It  is  not  at  aU 
probable  that  measurements  made  in  the  pres- 
ence of  the  jury  would  have  aided  It  materially 
to  reach  a  verdict.  It  is  by  no  means  cer- 
tain that  such  measurements  would  not  have 
coofused  rather  than  helped  tbe  deliberations 
of  the  jury.  The  request  of  the  defendant  was 
that  Mrs.  Hall  remove  her  shoes  and  stockings 
Id  the  presence  of  the  jury,  and,  we  may  pre- 
sume, Defore  a  large  audience  of  bystanders  in 
a  crowded  courtroom,  for  the  single  purpose 
of  having  her  feet  and  legs  measurra  in  such  a 
manner  that  the  Jury  might  see  it  done.  In 
my  opinion,  it  was  not  only  within  tbe  power, 
but  the  duty,  of  the  district  court,  under  the 
circumstances  shown  to  exist,  to  refuse  to 
allow  the  desired  experiment  to  be  made.  As 
it  appears  to  me,  it  certainly  would  have  been 
Indelicate,  if  not  positively  indecent,  and  would 
have  been  shocking  and  repulsive  to  any  modest 
and  sensitive  woman.  It  was  not  shown  to  be 
necessary.  The  defendant  had  been  afforded 
ample  opportunity  to  make  accurate  measure- 
ments, and  if  its  witnesses  failed  to  make  and 
remember  them  the  plaintiff  should  not  suffer 
for  their  negligence.  Although  she  and  her 
attorneys  did  not  offer  as  much  resistance  to 
tbe  request  of  the  defendant  as  they  might  well 
have  made,  yet  it  is  evident  that  they  were 
tinwilling  to  make  the  exhibition  desired,  and 
that  they  did  not  wish  to  prejudice  their  ease 
by  appearing  to  withhold  evidence  which  was 
within  their  power  to  ^ve.  The  court  had  a 
knowledge  of  the  plaintiff,  and  of  the  con- 
ditions nnder  which  the  experiment,  if  per- 
mitted, would  have  been  made,  which  we  can- 
not have.  The  defendant  had  not  introduced 
all  the  evidence  at  bis  command.  In  my  opin- 
ion, no  abuse  of  the  discretion  with  which  the 


district  court  was  clothed  Is  shown.  The  opin- 
ions of  the  majority,  while  disclaiming  the 
adoption  of  a  rule  applicable  in  all  such  cases, 
does,  in  effect,  hold  that  the  district  court  bad 
no  discretion,  and  that  in  this  and  all  similar 
cases  tbe  defendant  may,  as  a  matter  of  right, 
require  a  woman  whose  injuries  are  in  question 
to  partially  disrobe  herself  in  the  presence  of 
tbe  court.  Jury,  members  of  the  bar,  and  pos- 
sibly a  court-room  full  of  bystanders,  and  raise 
her  garments  sufficiently  high  to  permit  each  of 
the  twelve  Jurors  to  see  her  legs  measured  6 
inches  above  the  ankles,  and  that  this  may  be 
done  even  though  other  evidence  is  at  the  com- 
mand of  the  defendant,  and  at  hand,  which 
may  show  that  the  exhibition  is  wholly  unneces- 
sary. I  cannot  assent  to  such  a  •holding.  It 
may  be  further  said  that,  after  the  court 
refused  the  request  of  the  defendant,  the  latter 
called  Dr.  Saunders,  who  had  testified  for  the 
plaintiff,  and  showed  by  him  that  he  was  pres- 
ent when  the  measurements  were  made  for  the 
defendant,  and  saw  nothing  unfair  in  them, 
and  nothing  to  show  that  they  were  not  made 
at  tbe  places  measured  for  the  plaintiff.  Dr. 
Mullarky  then  testified,  and  corroborated  fully 
the  testimony  given  by  Dr.  Martin  in  regard  to 
the  measurements.  Dr.  Young  testified  that  the 
feet  measured  tbe  same,  ana  that  he  could 
not  see  anv  difference  between  them.  The 
plaintiff  did  not  offer  any  evidence  in  rebuttal 
on  this  branch  of  tbe  case.  It  thus  appears 
that  the  preponderance  of  tbe  evidence  on  that 
issue  was  on  the  side  of  the  defendant.  I 
believe  it  has  bad  a  fair  trial,  and  that  it  has 
no  Just  reason  to  complain  of  the  Judgment  of 
the  district  court. 

Orani^r  and  D^emer,  J  J. : 

We  place  our  concurrence  in  the  conclusion 
of  tbe  majority  opinion  on  the  fact  of  the  inter- 
ference by  tbe  court  without  objection  by  the 
witness  or  counsel.  It  appears  in  the  record 
that  tbe  court,  of  its  own  motion,  declined  to 
permit  the  examination.  It  seems  to  us  the 
record  limits  our  inquiry  to  that  state  of  facta. 
There  was  nothing  in  the  examination  not 
entirely  proper  to  take  place  in  open  court  if 
the  witness  did  not  object. 
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!•  A  demurrer  to  a  oomplsLint  ngmAmait 
ap*ant€ie  of  one  who  erected  a  dam 

tot  injorlnff  land  by  malotenance  of  the  nui- 
sance cannot  be  sustained  for  failure  to  state  In- 
jury after  notice  to  defendant  of  the  nulsanoe* 


where  the  notloe  was  given  fifteen  days  before 
suit  was  brouffht,  and  the  oomplaint  alleged 
injury  up  to  tbe  time  it  was  filed. 

2.  Afltatotei^Tiiififthetmsteeflof  apnb- 
lie  canal  power  to  raise  the  water  in 
a  river  to  a  oertain  helfrht  by  means  of  a  dam. 
and  providing  tbatlf  in  oonstructlng  tbe  canal 
or  developing  tbe  dam  it  becomes  necessary  to 
use  private  property,  tbe  board  '"sball  bave  a 
right  to  acquire  sucb  rigbt  of  way  "  in  tbe  nun- 
ner  now  provided  by  law,  requires  the  settle- 
ment of  damages  for  flooding  lands  by  the  dam 


Kon.— The  pnrposes  for  wbiob  a  statute  may 
Authorize  tbe  flowage  of  land  are  tbe  subject  of  a 
note  to  Turner  ▼.  Kye  (Jiass.)  14  L.  B.  A.  i87.   See 

^LB.A. 


also  tbe  case  of  Nnnamaker  ▼•  Oolumbla  Water* 
Power  Co.  (8.  a)  pott,  SeS. 
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under  the  emineDt  domain  law,  and  not  by  suit 
for  nuisance. 

8«  Failure  to  objeet  to  the   rmSatag  of 

crater  aloDff  abuttinfr  lands  by  a  dam  across  a 
nver  constitutes  permiBslon  to  do  so  within  the 
provision  ol  a  statute  that  In  case  any  person  per- 
mits entry  upon  his  land  for  the  construction  of 
a  public  improvement  without  previous  com- 
pensation he  shall  have  a  right  to  petition  for 
the  assessment  of  his  damages,  so  that  such  rem- 
edy is  exclusive. 

(October  17, 1898.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Common  Pleas  Circuit  Court  for 
RioblaDd  County  in  favor  of  defendant  in  an 
action  brought  to  recover  damages  for  the  al- 
leged wrongful  flooding  of  plainlifl!'s  land. 
Affirmed, 

The  first  cause  of  action  set  out  in  the  com- 
plaint was  as  follows: 

(1)  That  the  defendant  was  at  the  times  here- 
inafter mentioned,  and  now  is,  a  corporation 
duly  created  and  organized  under  and  by  vir- 
tue of  the  laws  of  the  said  state.  (2)  That  the 
plaintiff  was  at  the  time  of  the  commission  of 
the  grievances  hereinafter  set  forth,  and  now 
is,  the  owner  in  fee  and  in  possession  of  a 
tract  of  land  containing  420  acres,  more  or 
less,  lying  on  the  right  bank  of  Broad  river, 
in  the  said  county  and  state,  bounded  on  the 
north  by  lands  of  F.  W.  Wagener,  on  the  east 
by  the  said  river,  on  the  south  by  lands  of  the 
state  penitentiary,  and  on  the  west  by  the 
Newberry  road,  separating  this  tract  from 
lands  of  the  estates  of  Eli  Huffman  and 
Isaiah  Haltiwanger,  and  also  by  lands  of  the 
estate  of  Godfrey  B.  Kunamaker,  and  that 
running  across  or  near  to  the  said  land,  leading 
into  the  said  river,  is  a  branch  and  a  ditch,  by 
means  of  which,  and  the  said  river,  the  said 
land  was,  prior  to  the  commission  of  the  said 
grievances,  and  from  time  immemorial,  ac- 
customed to  be  drained  for  agricultural  pur- 
poses.   (8)  That  on  or  about  ihe day  of 

— — ,  18S9,  the  board  of  trustees  of  the  Colum- 
bia Canal,  a  corporation  duly  created  and  or- 
ganized under  and  by  virtue  of  the  laws  of 
the  said  state,  raised  and  erected  a  dam, 
known  as  the  "Columbia  Canal  Dam,"  across 
the  current  of  the  said  river,  at  a  point  a 
short  distance  below  plaintiff's  said  tract  of 
land;  that  thereafter,  on  or  about  the  11th  day 
of  January,  1892,  the  said  board  of  trustees  of 
the  Columbia  Canal  transferred  and  conveyed 
to  the  said  defendant  the  said  dam, and  all  and 
singular  the  property  thereto  appertaining, 
and  that  the  said  defendant  has  since  been  and 
now  is  the  owner  and  in  possession  thereof. 
(4)  That  since  the  said  11th  day  of  January, 
1892,  the  said  defendant  has  kept  up,  main- 
tained, and  continued,  and  now  maintains, 
keeps  up,  and  continue8,the  said  dam  as  afore- 
said, so  that  by  reason  thereof  the  waters  of 
the  said  river  are  raised  6  feet  in  the  chan- 
nel thereof,  and  greatly  increased  in  quan- 
tity therein,  and  in  the  said  branch  and 
ditch,  and  the  free,  natural,  and  accustomed 
flow  of  the  said  water,  and  of  sand  and  other 
sterile  earth,  through  the  channels  of  the 
said  river  and  of  the  said  branch  and  ditch, 
has  been  and  now  is  hindered  and  obstructed; 
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and  the  said  river   and  the  said  branch  aD<^ 
ditch  have  been  and  now  are  prevented  an<JL 
hindered  from  effecting  the  proper,  natural, 
and  usual  drainage  of  the  said  land:  the  said  wa- 
ters are  caused  to  percolate  through,  and  water- 
log and  water-soak  40  acres  of  the  said  land 
lying  on  the  said  river;  and  in  times  of  ordi- 
nary freshet  the  waters  of  the  said  river  are 
caused  to  flow  back  upon  and  inundate  the 
said  40  acres  of   the   said    land,  depositing 
thereon  quantities  of  sand  and  other  sterile 
earth,  all  of  which,  prior  to  the  commission  of 
the  said  grievances,  and  from  time  immemo- 
rial, the  said  waters  were  not  accustomed  to 
do.    And  the  plaintiff  further  avers  that  prior 
to  the  grievances  hereinbefore  complained  of 
the  said  40  acres  of  the  said  land  were  of  un- 
usual and  great  fertility,  and  were  not  subject 
to  overflow  by  the  waters  of  the  said  river  so- 
as  to  destroy  or   materially  i injure  the  crops 
growing  thereon,  and  that  since  the  commissioa 
of  the  said  grievances,  and  by  reason  thereof, 
the  said  lands  have  become  liable  to  frequent, 
and  prolonged  freshets,  overflowing  and  inuc- 
datiog  the  said  lands  to  such  an  extent  as  to 
destroy  the  crops  growing  thereon,  and  wholly 
to  deter  and  prevent  the  use  of  the  said  landV 
for  agricultural  purposes,  or  for  any  valuable 
purpose  whatever.    And  the  plaintiff  further 
avers  that  by  reason  of  the  said  grievances  sd- 
as  aforesaid  caused  by  the  keeping  up,  main- 
taining, and  continuing  of  the  said  dam  by  ihe 
said  defendant  as  aforesaid,  the  said  40  acres 
of  land,  which  prior  thereto  were  reasonably- 
worth  $75  per  acre,  have  become  water- lodged*, 
unproductive,  uncultivable,  and  wholly  value- 
less to  the  plaintiff,  to  the  great  nuisance  and 
injury  of  the  plaintiff,  and  to  his   damage 
$4,000.    (5)  That  on  the  2d  day  of  August, 
1894,  the  plaintiff  gave  the  defendant  notice  of 
the  said  nuisance,  and  then  requested  the  de- 
fendant to  remove  the  same,  but  that  the  said 
defendant  has  failed  and  refused  so  to  do.     (Qy 
That  the  said  keeping  up,  maintaining,  and 
continuingof  the  said  dam  bavehtreiofore  been 
and  now  are  without  the  consent  of  the  plaintiff;, 
that  the  said  plaintiff  has  received  no  compen- 
sation for  the  injury  sustained  by  him  as  here- 
in before  set  forth;  and  b^  reason  of  the  prem- 
ises, the  plaintiff  is  entitled   to  have,  of  and 
from  the  said  defendant,  compensation  in  the 
said  amount  of  $4,000. 

The  second  cause  of  action  set  out  was: 
(1)  That  the  defendant  was  at  the  times  herein- 
after mentioned,  and  now  is,  a  cotporation 
duly  cteated  and  organized  under  and  by  vir- 
tue of  the  laws  of  the  said  state.  (2)  That  the 
plaintiff  was  at  (he  time  of  the  commission  of 
the  grievances  hereinafter  set  forth,  and  now 
is,  the  owner  in  fee  and  in  possession  of  & 
tract  of  land  known  as  "Mickler's  Island,"  ly- 
ing in,  and  surrounded  by  the  waters  of.  Broad 
river,  in  the  said  county  and  state,  and  being 
situated  opposite  to,  and  off  from,  a  tract  of 
land  adjoining  the  tract  described  in  the  second 
paragraph  of  the  first  cause  of  action  hereof, 
known  as  **8wygert'8  Mill  Tract,"  and  that 
prior  to  the  commission  of  the  said  grievances, 
and  from  time  immemorial,  the  said  river  was 
accustomed  to  flow  past  and  by  the  said  island 
without  material  injury  thereto.    (8)  That  on 

or  about  the   day  of  ,  1889,  the 

board  of  trustees  of  the  Columbia  Canal,  a  cor* 
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poration  duly  created  and  oreaDized  under  and 
by  virtue  of  the  laws  of  Paid  state,  raised  and 
erected  a  dam,  known  as  the  "Columbia  Canal 
Dam,"  across  the  current  of  the  said  river,  at  a 
point  below  the  plaintiff's  said  tract  of  land; 
that  thereafter,  on  or  about  the  11th  day  of 
January,  1892.  the  said  board  of  trustees  of 
the  Columbia  Canal  transferred  and  conveyed 
to  the  defendant  herein  the  said  dam,  and  all 
and  singular  the  property  thereto  appertain- 
ing; and  that  the  said  defendant  has  since  been 
and  is  now  the  owner  and  in  possession  thereof. 
(4)  That  since  the  said  11th  day  of  January, 
1892,  the  said  defendant  has  kept  up,  main- 
tained,  and   continued,   and    now  keeps  up, 
maintains,   and   continues,   the    said  dam  as 
aforesaid,  so  that  by  reason  thereof  the  waters 
of  the  said  river  are  raised  6  feet  in  the  chan- 
nel thereof,  and  greatly  increased  in  quantity 
therein,  and  the  free,  natural,  and  accustomed 
flow  of  the  water,  and  of  sand  and  other  sterile 
earth,  through  the  channel  of  the  said  river, 
and  past  the  plaintiff's  said  land,    has    been 
and    now    is    hindered   and   obstructed,  and 
the  said  river  has  been  and  now  is  prevenled 
from  effecting  the  proper,  natural,  and  usual 
drainage  of  the   said    land;  the    said    waters 
are  caused  to  percolate  through    and  water- 
log and  water-soak  the  whole  of    the    said 
tract  of  land,  and  in  times  of  ordinary  freshet 
the  waters  of  the   said    river  are   caused  to 
flow  back  upon  and  inundate  the  said  land, 
depositing  thereon  quantities  of  sand. and  other 
sterile  earth,  all  of  which,  prior  to  the  com- 
mission of  the  said  STrievances,  and  from  time 
immemorial,  the  said  waters  were  not  accus- 
tomed to  do.    And  the  plaintiff  further  avers 
that,  prior  to  the  grievances  hereinbefore  com- 
plained of,  the  said  tract  of  land  was  of  un- 
usual tfnd  ereat  fertility,  and  was  not  subject 
to  overflow  Dy  the  waters  of  the  said  river  so 
as  to  destroy  or   materially  injure  the  crops 
erowing  theieon,  and  that  since  the  commis- 
sion of  the   said  grievances,  and  by  reason 
thereof,  the  ^aid  lands  have  become  liable  to 
frequent  and  prolonged  freshets,  overflowing 
and  inundating  the  said  lands  to  such  an  ex- 
tent as  to  destroy  the  crops  growing  thereon, 
and  wholly  to  deter  and  prevent  the  use  of 
the  said  lands  for  agricultural  purposes,  and 
for   an^   valuable    purpose    whatever.    And 
the  plaintiff  further  avers  that  by  reason  of  the 
said  grievances  so  as  aforesaid  caused  by  the 
keeping  up,  maintaining,  and  continuing  of 
the  said  dam  by  the  saia  defendant  as  afore- 
said, the  said  tract  of  land;  which  prior  thereto 
was  reasonably  worth  $100  per  acre,  has  be- 
come   water-lodged,    unproductive,    unculti- 
vable,  and  wholly  valueless  to  the  plaintiff,  to 
the  great  nuisance  and  injury  of  the  plaintiff, 
and  to  his  damage  $2,000.    (5)  That  on  the  2d 
day  of  August,  1^4,  the  plaintiff  gave  the  de- 
fendant notice  of  the  said  nuisance,  and  then 
requested  the  defendant  to  remove  the  same, 
bat  that  the  said  defendant  has  failed  and  re- 
fused so  to  do.    (6)  That  the  said  keeping  up, 
maintaining,  and  continuing  of  the  said  dam 
by  the  said  defendant  has  heretofore  been  and 
DOW  is  without  the  consent  of  the  plaintiff; 
that  the  said  plaintiff  has  received  no  compen- 
sation for  the  injury  sustained  by  him  as  here- 
inbefore set  forth,  and  bv  reason  of  the  prem- 
ises the  plaintiff  is  entitled  to  have  of  and  from 
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the  said  defendant  compensation  in  the  said 
amount  of  $2,000. 

The  demurrer  was  as  follows: 

The  defendant,  the  Columbia  Water  Power 
Company,  moves  the  court  to  dismiss  the  com- 
plaint in  this  action  on  the  ground  that  it  ap- 
pears from  the  face  of  the  complaint  that 
neither  in  what  is  therein  stated  to  be  a  first 
cause  of  action,  nor  in  that  which  is  stated  to^ 
be  a  second  cause  of  action,  does  it  state  facts 
sutficient  to  constitute  a  cause  of  action  against 
this  defendant.  Both  of  said  causes  of  action 
objected  to  are  insufficient,  in  this:  That  after 
it  is  alleged  in  the  third  paragraph  of  each  of 
said  causes  of  action  "that  on  the  —  day  of 
.  1889,  the  board  of  trustees  of  the  Col- 
umbia Canal,  a  corporation  duly  created  and 
organized  under  and  by  virtue  of  the  laws  of 
said  state,  raised  and  erected  a  dam,  known  as. 
the  'Columbia  Canal  Dam'  across  the  current 
of  the  said  river,  at  a  point  a  short  distance 
below  the  plaintiff's  said  tract  of  land,  and 
that  thereafter,  on  or  about  the  11th  day  of 
January,  1892.  the  said  board  of  trustees  of 
the  Columbia  Canal  transferred  and  conveyed 
to  the  said  defendant  the  said  dam,  and  all 
and  singular  the  property  thereto  appertain- 
ing, and  that  the  said  defendnnt  has  since  been 
and  now  is  the  owner  and  is  in  possession 
thereof/'  it  does  not  allege  any  negligence  or 
want  of  care  on  the  part  of  the  board  of  trus- 
tees, or  their  grantee,  either  in  the  construction 
of  the  dam,  or  in  its  maintenance  or  repair,  or 
that  the  defendant  has  done  anything  contrary 
to  any  contract  or  obligation  arising  out  of 
any  agreement  with  the  plaintiff  with  reference 
to  the  construction,  maintenance,  or  repair  of 
the  said  dam,  and  its  effect  upon  the  land 
claimed  to  be  injured  in  the  said  cause  of  ac- 
tion. The  action  brought  by  the  plaintiff  by 
said  complaint  is  a  common-law  action  for  in- 
jury to  his  freehold,  or  at  least  for  compensa- 
tion for  the  taking  for  the  use  of  a  public  pur- 
pose of  a  private  property.  The  court  will 
take  cognizance  of  the  fact  that,  under  the 
Constitution  and  laws  of  the  state,  Broad  river 
is  a  navigable  stream,  and  declared  to  be  a 
public  highway.  The  court  is  bound  to  take 
further  judicial  notice  of  the  act  of  the  general 
assembly  referred  to  in  said  third  paragraph, 
creating  the  board  of  trustees  of  the  Columbia 
Canal,  and  all  of  its  provisions, — the  same  be- 
ing a  public  act,  passed  for  a  public  purpose, — 
and  of  the  act  of  1890  amendatory  thereof. 
Taking  such  judicial  notice,  it  appears:  That 
under  its  provisions  the  said  board  of  trustees 
had  full  authority,  and  were  commanded  and 
directed,  to  erect  said  dam,  and  to  flow  back 
the  waters  of  the  said  navigable  stream,  and  ta 
use  private  property  in  the  construction  and 
maintenance  of  the  said  canal  and  dam,  and 
that  for  the  taking  and  use  of  such  private 
property  said  act  makes  provision  for  the 
condemnation  of  such  lands,  and  a  remedy 
to  the  owner  to  secure  compensation  for  the 
taking  and  use  of  such  private  property. 
That  the  court  therefore  must  hold  that  said 
remedy  is  exclusive  unless  the  board  of  trus- 
tees exceeded  their  authority,  or  did  not  con- 
form to  such  provisions.  'There  is  no  allega- 
tion in  the  complaint  that  they  exceeded  their 
authority,  or  did  not  conform  to  such  provi- 
sions; but  it  is  alleged  in  paragraph  six  of  each 
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of  said  causes  of  action  '*tbat  the  said  keeping 
up,  malDtainiDg,  and  contiDuing  of  the  said 
dam  bas  heretofore  been  and  now  Is  without 
the  consent  of  tbe   plaintiff;    that  the   said 

J>laintiff  has  received  no  com penna lion  for  the 
Djury  received  by  him  as  heretofore  set  forth; 
and  by  reason  of  the  premises  the  plaintiff  is 
entitled  to  have,  of  and  from  the  said  defend- 
•ant,  compensation," etc.  That  said  allegation 
is  insufficient  because  it  does  not  aver  that  the 
•dam  was  erected  without  the  consent  of  the 
plaintiff,  nor  that  entr^  and  use  were  made  of 
the  private  property  without  the  permission  of 
tbe  plaintiff.  Further,  it  fails  to  allege  that 
the  taking  complained  of  was  after  notifica- 
tion in  writing  by  plaintiff  to  defendant  of 
plaintiff's  refusal  of  consent  thereto,  or  that 
said  taking  and  use  complained  of  were  and 
4ire  without  the  permission  of  the  plaintiff. 
The  complaint  therefore  does  not  show  that 
the  plaintiff  did  not  have  bis  remedy  under 
^  1762  of  tbe  Revised  Statutes  of  1898.  Tbe 
statute  incorporating  tbe  board  of  trustees, 
authorizing  the  erection  of  the  dam,  having 
then  provided  a  remedy  for  the  taking  and 
use  of  plaintiff's  proi)erty,  he  is  confined  to 
such  remedy;  and,  the  complaint  not  showing 
opon  its  face  that  the  case  there  alleged  is 
one  not  provided  for  by  said  statute,  it  fails 
to  state  a  cause  of  action.  It  is  further  sub- 
mitted by  tbe  defendant  that  the  complaint, 
«pon  its  face,  shows  no  actionable  injury  to 
the  plaintiff  between  the  time  of  the  com- 
mencement of  the  action  and  of  the  refusal 
of  tbe  defendant  to  remove  the  dam.  The  re- 
fusal of  the  defendant  to  remove  the  dam  was 
•dated  tbe  14tb  of  August,  1894  Tbe  action  was 
commenced  the  17th  of  August,  1894.  During 
this  interval  it  is  not  alleged  that  any  damage 
occurred  to  the  plaintiff  by  reason  of  tbe  flow- 
ing of  his  land  by  prolonged  freshets  in  the 
river,  or  any  injury  thereto,  as  in  law  the  de- 
fendant, assuming  that,  if  liable  at  all,  it  could 
only  be  liable  for  such  in  jury  as  arose  from  tbe 
time  of  its  refusal  to  remove,  and,  tbe  com- 
plaint showing  on  its  face  no  actionable  injury 
from  said  time  of  refusal  to  remove  to  the 
^commencement  of  the  action,  it  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action. 
Tbe  order  sustaining  the  demurrer  was  as 
follows: 

'*The  defendant  interposes  an  oral  demurrer 
to  the  complaint  upon  tbe  ground  that  it  does 
not  state  facts  sufficient  to  state  a  cause  of 
action,  and  moves  to  dismiss  the  said  complaint 
upon  the  sround  that  the  same  does  not  state 
a  cause  of  action,  as  set  forth  in  the  written 
grounds  filed  in  the  cause  pursuant  to  rule  18 
of  the  circuit  court.  Now,  upon  hearing  ar- 
gument of  counsel  for  plaintiff  and  defendant, 
ft  is  ordered  and  adjudged  that  tbe  said  oral 
•demurrer  be  sustained,  and  the  said  complaint 
is  hereby  dismissed.  The  court  reserves  the 
right  hereafter  to  file  its  grounds  and  reasons 
for  sustaining  the  demurrer  and  dismissing  the 
oomplaint,  if  it  may  see  fit. 

"O.  W.  Buchanan,  Presiding  Judge. 
^'December  11, 1895." 

*JBfeMr«/Meltoii  ft  Melton*  J*  S.  Mailer, 
«nd  Obear  ft  Doufflasfl  for  appellant 
MestTB,  Abneyft  Thomaa  for  respondent 
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Jonefl,  J. ,  delivered  tbe  opinion  of  tbe  court: 
This  is  an  appeal  from  an  order  sustaining  a 
demurrer   to   the   complaint   herein  on    tbe 
ground  that  it  did  not  state  facts  sufficient  to 
constitute  a  cause  of  action.    Tbe  action  was 
begun  August  17,  1894,  to  recover  damages  or 
compensation  for  injuries  to  tbe  lands  of  plain- 
tiff, situated  in  Lexington  county,  caused  bj  a 
dam  erected  in  1889  across  Broad  river  by  the 
board  of  trustees  of  tbe  Columbia  Canal  under 
authority  of  an  act  approved  December  24, 
UB87.    The  complaint  (which  will  be  set  oat  in 
full,  at  least  as  to  one  of  the  causes  of  action, 
in  tbe  report  of  this  case)  sets  up  two  cau!«s  of 
action, — one  referring  to  io  juries  to  an  island 
in  Broad  river  known  as  "Mickler's  Island;" 
the  other  to  injuries  to  a  tract  of  420  actes  lying 
on  the  western  bank  of  the  river,  on  which  were 
a  branch  and  a  ditch  leading  to  the  river,  by 
which,  together  with  the  river,  this  tract  had 
been  accustomed  to  be  drained  for  agricultural 
purposes.    At  tbe  hearing  the  court  properly 
took  judicial  noiire  of  the  act  approved  De- 
cember 24.  1887,  entitled  **An  Act  to  Incorpo- 
rate the  Board  of  Trustees  of  the  Columbia 
Canal,  to  Transfer  to  tbe  Said  Board  tbe  Co- 
lumbia Canal  and  tbe  Lands  now  Held  there- 
with and  Its  Appurtenances,  and  to  Develop 
the  Same,"  and  of  the  amendatory  act  ap- 
proved December  24,  1890.    The  court  also 
took  judicial  notice  of  the  fact  that  Broad 
river  is  declared  to  be  a  navigable  stream  and 
a  public  highway.    To  this  tbe  plaintiff  did 
not  object,  and,  as  appellant,  does  not  object 
here.    These  acts  and  this  fact,  then,  must  be 
read  into  the  complaint,  as  a  part  thereof.    It 
appears  that  under  authority  of  tbe  said  act  of 
1887  tbe  board  of  trustees  of  the  Columbia 
Canal  completed  said  dam  in  1889,  and  by 
authority  of  the  amendatory  act  of  1S90  tbe 
trustees  on  the  11th  of  January,  1892,  conveyed 
the  canal  and  dam,  and  the  property  appurte- 
nant, to  the  defendant  company,  and  the  de- 
fendant has  ever  since  maintained  and  contin- 
ued said  dam.    The  complaint  further  alleges, 
substantially,  that  by  reason  of  the  mainte- 
nance of  the  dam  the  water  of  Broad  river  at 
plaintiff's  land  is  raised  6  feet  in  the  channel, 
thereby  obstructing  tbe  free  and  accustomed 
flow  of  water,  and  of  sand  and  other  sterile 
earth,  through  the  channel  of  tbe  river  and  of 
tbe   branch   and  ditch,  and  preventing  tbe 
proper  and  usual  drainage  of   these  lands; 
thereby    causing    the    waters    to    percolate 
through  and  waterlog  and  soak,  these  lands; 
that  in  times  of  ordinary  freshet  the  waters  of 
the  river  are  caused  to  frequently  overflow  and 
inundate  large  portions  of  said  land  to  such 
extent  as  to  destroy  the  crops  growing  thereon, 
and  wholly  prevent  the  use  of  said  lands  for 
agricultural  purposes;  that  the  keeping  up, 
maintaining,  and  continuing  of  the  said  dam 
by  the  defendant  have  been  and  now  are  with- 
out tbe  consent  of  the  plaintiff;  and  that  the 
plaintiff  has  received  no  compensatioa  for  said 
mjuries.    The  complaint  also  shows  that  on 
the  2d  day  of  August,  1894,  the  plaintiff  gave 
defendant  notice  of  said  nuisance,   and  re- 
quested defendant  to  remove  the  same,  but  that 
defendant  has  failed  and  refused  so  to  do. 
The  date  of  defendant's  refusal  does  not  appear. 
In  the  order  sustaining  the  demurrer  the  pre* 
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^tdinir  judge,  Hon.  O.  W.  Buchanao,  reserved 
the  ri^bt  to  file  his  grounds  and  reasons  for  sua 
laining  the  demaner  and  dismissing  the  com- 
plaiDt.  if  he  saw  fit.  These  grounds  and  rea- 
>nDs  have  not  been  filed,  but  it  appears  in  the 
<nse  that  ''the  demurrer  was  sustained  for  the 
.>everal  grounds  set  forth  therein."  The  demur- 
rer speci  fy  ing  the  rounds  and  the  order  sustain - 
in^  the  same  will  appear  in  the  report  of  the 
cise.  The  demurrer,  and  the  exceptions  to 
Mie  order  sustaining  the  same,  raise  practically 
the  following  quesuona:  (1)  Whether  the  statute 
of  1887  gave  authority  for  the  acts  resultiogin 
the  injuries  complained  of,  and  afforded  there- 
for a  remedy  which  is  exclusive.  (2)  Whether, 
assuming  the  affirmative  of  the  first  proposi- 
tion, the  complaint  contains  any  statement  of 
facts  showing  a  case  outside  of  the  application 
of  such  a  provision  of  law,  such  as  acts  of 
negligence  m  the  construction  or  maintenance 
-of  the  dam,  or  acts  in  excess  of  the  authority 
conferred.  (S)  Distinct  from  the  foregoing, 
and  assuming  the  right  to  brine  an  act  ion  at 
•common  law,  whether  the  complaint  is  fatally 
defective  in  not  slating  that  plaintiff  had  been 
io jured  by  defendant  after  notice  of  the  alleged 
nuisance,  and  demand  for  its  removal.  We 
will  consider  the  last  proposition  first. 

1  It  appears  that  the  dam  was  constructed, 
and  the  water  rsised  In  the  ch'annel  of  the  river, 
by  the  grantors  of  the  defendant.  The  de- 
fendant was  not  the  original  creator  of  the  al- 
leged nuisance.  "Where  a  defendant  was  not 
the  original  creator  of  the  disturbance  of  an 
casement,  an  action  will  not  lie  against  him 
until  be  has  been  requested  to  remove  the 
-cause  of  the  disturbance  which  is  on  his  land." 
ElUoU  V.  B^eU,  5  Rich.  L.  420,  67  Am.  Dec. 
^50.  In  AngcU  on  Watercourses,  §  408,  the  same 
doctrine  is  announced  as  follows:  "It  has 
"been  held  ever  since  Penruddock'i  Case,  6  Colse, 
*101,  that  where  a  party  was  not  the  original 
•creator  of  the  nuisance  he  must  have  notice  of 
it,  and  a  request  must  be  made  to  remove  it, 
before  any  act  on  can  be  brought.  Where  a 
<iam  was  erected,  and  land  in  consequence 
flowed,  by  the  grantor  of  an  individual,  the 
grantee  will  not  be  liable  for  the  damages  in 
continuing  the  dam  and  flowing  the  land  as 
before,  except  on  proof  of  notice  of  damage 
and  of  a  special  request  to  remove  the 
nuisance."  This  rule  is  based  on  the  reason 
that  it  would  be  unjust  to  subject  a  person,  not 
the  creator  of  the  nuisance,  to  a  suit  for  the 
nuisance  of  which  he  was  ignorant,  and  which 
he  did  not  intend  to  continue.  In  this  case 
notice  of  the  nuisance,  and  request  for  its 
removal,  were  received  by  the  defendant  fifteen 
<iays  before  the  commencement  of  this  action. 
The  alleged  grievances  were  caused  by  the 
"keeping  up,  maintaining,  and  continuing  the 
dam."  The  natural  and  accustomed  fiow  of 
the  water,  etc.,  through  the  channel  of  the 
river,  of  the  branch,  and  of  the  ditch  **ba8  been 
and  now  is  hindered  and  obstructed."  The 
river,  branch,  and  ditch  "have  been  and  now 
are  prevented  and  hindered  from  effecting  the 
proper,  natural,  and  usual  drainaee  of  said 
iand;  .  .  .  the  said  waters  are  caused  to  perco- 
late," etc.  It  is  clear  that  the  com  plaint  alleges 
injury  after  as  well  as  before  the  notice  to 
remove  tbe  nuisance,  and  up  to  the  com- 
mencement of  the  action.    It  may  be  that  the 
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injury  sustained  by  plaintiff  for  which  action 
would  lie  is  small,  but  that  was  for  the  jury. 
We  do  not  think  the  demurrer  could  be  sus- 
tained on  this  ground. 

2.  leaking  the  first  proposition  stated  above: 
This  is  the  crucial  question  in  the  case.  Does 
the  act  of  1887  provide  a  remedy  for  the  in- 
juries complained  of  by  plaintiff?  Section  2  of 
this  act  provides  "that  the  said  board  of  trustees 
are  hereby  authorized  and  directed  for  the  de- 
velopment of  said  canal  to  take  into  their  pos- 
session the  said  property  with  all  its  appurte- 
nances; and  for  the  purpose  of  navigation,  for 
providing  an  adequate  water  power  for  the  use 
of  the  penitentiary  and  for  other  purposes 
hereinafter  named,  they  are  heret»y  authorized, 
empowered,  and  directed  to  improve  and  de- 
velop the  same."  Section  8  provides  "that  in 
order  to  improve  and  develop  the  power  of  said 
canal  for  navigation  to  furnish  the  city  of  Co- 
lumbia with  an  adequate  supply  of  water  and 
other  hydraulic  purposes,  they  are  authorized 
to  construct  a  dam  across  Broad  river  at,  above, 
or  below  the  head  of  the  present  canal,  as  by 
survey  already  made,  may  be  deemed  advisable 
for  the  development  of  the  said  water  power, 
and  in  locating  and  constructing  the  said  dam, 
they  shall  have  the  right  to  raise  the  water  in 
the  Broad  river  to  such  a  height  as  will  give  a 
head  and  fall  of  87  feet  at  the  south  side  of 
Gervais  street  at  mean  low  water,"  etc.  Section 
4  provides  "that  the  said  board  of  trustees  shall 
have  the  right  of  way,  and  the  same  is  hereby 
granted  in  and  along  said  course  of  the  canal, 
for  the  construction  and  operation  of  the  same. 
If  in  enlarging  and  developing  the  said  canal, 
or  in  constructing  the  said  dam,  it  become  neces- 
sary to  use  the  private  property  of  any  person 
or  corporation  for  the  purpose,  the  said  board 
of  trustees,  for  the  sake  of  the  public  improve- 
ment contemplated  in  the  construction  of  the 
said  canal,  and  the  better  navigation  of  the 
Broad  river  and  Congaree  river,  and  the  trans- 
portation of  supplies  to  market,  shall  have  the 
right  to  acquire  such  right  of  way  in  the 
manner  now  provided  by  law."  Appellants 
contend  for  a  strict  construction  of  this  act,  and 
that,  while  the  power  of  eminent  domain  has 
been  conferred,  the  manner  prescrilsed  for  the 
exercise  of  it  has  been  carefully  and  expressly 
limited  to  the  securing  the  right  of  way,  prop- 
erly so  called,  along  the  line  of  the  canal,  and 
for  the  purpose  of  the  construction  of  the  dam. 
It  is  undoubtedly  true,  as  a  general  rule,  that 
statutes  granting  power  to  condemn  private 
property  for  public  use  should  be  strictly  con- 
strued. This  principle  was  very  strongly  as* 
serted  in  QreenvilU  AC,  R,  Co,  y.  Ivunna-' 
maker,  4  Rich.  L.  Ill,  but  this  case  asserts  also 
another  well-settled  rule  of  construction,  in  this 
language  (p.  115):  "But  in  the  construction  of 
the  charter,  when  the  strict  signification  of  a 
word  is  opposed  to  the  apparent  intention,  it  is 
proper  to  maintain  the  design  and  purpose  of 
the  charter,  even  bv  neglect  of  the  meaning  of 
the  word."  Mr.  Endlich,  in  his  work  on  In- 
terpretation of  Statutes  (§  843),  shows  that, 
while  the  rule  of  strict  construction  applies  to 
such  statutes,  the  application  of  such  rule  must 
stop  short  of  defeating  the  object  of  the  enact- 
ment. Mr.  Black,  in  his  work  on  the  same 
subject  (p.  808),  says  that  such  statutes  "are  to 
receive  a  reasonably  strict  and  guarded  inter- 
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?»retatioD,  and  the  power  granted  will  extend  no 
urlber  than  etpressly  stated,  or  than  Is  neces- 
sary to  accomplish  the  general  scope  and  pur- 
poses of  the  grant."  So  in  Ro$8  v.  Georgia^  0. 
dk  j^.  K,  Co,  as  S.  C.  482,  Chief  Justice  Mclver, 
speaking  for  the  court,  said:  "When  the  legis- 
lature granted  a  charter  to  the  defendant 
company,  autborizini^  it  to  construct  a  rail- 
way between  the  points  therein  designated, 
it  must  be  regarded  as  bavinc  conferred  upon 
said  company  the  right  to  take  and  condemn 
such  lands  and  rights  of  way  as  might  be  neces- 
sary to  effect  the  purpose.  This  is  the  rule 
of  construction  as  applied  to  such  enterprises 
as  railroads  built  for  private  gain,  but  serving 
a  useful  public  purpose.  The  construction  of 
the  Columbia  Canal  was  a  great  public  work, 
begun  by  the  state  itself,  for  important  public 
purposes;  among  others,  '*for  providing  an 
adequate  water  power  for  the  use  of  the  peni- 
tentiary;" **to  improve  and  develop  the  power 
of  said  canal  for  navigation,"  "furnishing  the 
city  of  Columbia  with  an  adequate  supply  of 
water."  The  state  created  the  board  of  trus- 
tees, giving  it  large  discretionary  powers,  and 
directed  it  to  improve  and  develop  the  said 
canal  for  the  purposes  named.  "The  principle 
of  strict  construction  is  less  applicable  where 
the  powers  are  conferred  on  public  bodies  for 
essentially  public  purposes."  Endlich,  Inter- 
pretation of  Statutes,  §  855.  "The  ri^^ht  to 
condemn  will  be  .  .  .  more  readily  in- 
ferred ...  in  favor  of  public  corpora- 
tions exercising  powers  solely  for  the  public 
use  and  benefit  than  in  favor  of  private  Indi- 
vid uals,  or  corporations  organized  for  pecuniary 
profit."  Lewis,  Em.  Dom.  §  241.  Article  1, 
§  28,  of  the  Constitution  of  1868.  under  which 
the  case  arises,  provides:  "Private  property 
shall  not  be  taken  or  applied  for  public  use,  or 
for  the  use  of  corporations,  or  for  private  use, 
without  the  consent  of  the  owner  or  a  just  com- 
pensation being  made  therefor;  provided,  how- 
ever, that  laws  may  be  made  securing  to  per- 
sons or  corporators  the  right  of  way  over  the 
lands  of  either  persons  or  corporations,  and. 
for  works  of  internal  improvement,  the  right 
to  establish  depots,  stations,  turnouts,"  etc.; 
"but  a  just  compensation  shall,  in  all  cases, 
be  first  made  to  the  owner."  This  provision 
of  the  Constitution  "was  inserted  for  the  double 
purpose  of  maintaining  the  sanctity  of  private 
property,  and  at  the  same  time  promoting  in- 
ternal improvements,  especially  in  respect  to 
rights  of  way  over  lands,  and  in  establishing: 
stations,  etc.,  to  facilitate  transportation."  Ei 
parte  Bacot,  86  S.  C.  183. 16  L.  R.  A.  586. 

The  statute  in  question  must  be  interpreted 
in  the  light  of  the  foregoing  principles.  It  is 
expressly  provided  in  the  8d  section  of  said  act 
that  in  locating  and  constructing  the  said  dam 
the  board  of  trustees  shall  have  the  right  to 
raise  the  water  in  Broad  river  to  a  specified 
height  at  a  given  point.  This  was  deemed  es- 
sential to  the  development  of  the  canal,  which 
the  trustees  were  directed  to  do.  The  right  to 
locate  and  construct  the  dam  necessarily,  and 
by  the  terms  of  the  act,  includes  the  right  to 
raise  tbe  water  in  the  channel  of  Broad  river. 
Assuming  that  plaintiff,  as  a  proprietor  on 
Broad  river,  a  fresh- water  navigable  stream, 
owned  to  tbe  middle  of  the  stream,  as  con- 
tended for  by  appellant,  this  act,  by  necessary 
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inferpnce,  if  not  in  express  words,  when  it  au- 
thorized the  raising  of  tbe  water  in  Broad  river 
to  a  given  height  nuthorized  the  entry  and  in- 
vasion of  the  plaintiff's  land  to  the  extent  neces- 
sarv  to  maintain  such  height  of  water.    Xow, 
in    h;    4th  section   of  the   act  the  board    of 
truhiees  is  granted  ncces-sary  right  of  way  ia 
and   along  tbe  course  of  the  canal   for    tbe 
construction  and   development  of  the  same. 
Under  the  well-selileil  rule  of  statutory  con- 
struction, that  when  tbe  subject  matter  of  aa 
act  is  clearly  ascertained,  in  order  to  effect  tbe- 
legislative  intent,  and   carry  out   tbe  general 
scope  and   purpose  of  the  act,  general  word* 
will  be  restrained,  and  words  of"  narrow  sig- 
nification will  be  enlarged,  a  court  would  be- 
justified  in  enlarging  the  wo'.ds  above  quoted 
to  include,  not  only  lands  strictly  in  and  alon^ 
tbe  course  of  the  canal,  but  all  lands  necessary 
to  be  used  in  maintaining  the  dam  and  tbe  spec- 
ified   height  of  water  which  are  essential  for 
tbe  development  and   operation   of  the  canal. 
But  fc$  4  goes   further,  and  provides:     "If  in 
enlarging  and  developing  the  said  canal,  or  \n 
cousirucling  the  said  dam,  it  becomes  necessary 
to  use  private  property."  etc.,  "the  said  board 
of  trustees,"  etc.,  "shall  have  the  right  to  ac- 
quire such  right  of  way  in   the  manner  now 
provided  by  law."    It  will  be  observed  that  in 
I  3  the  right  to  raise  the  water  in  tbe  river  wa» 
complied  with,  and   made  a  part  of  the  con- 
struction of  the  dam;  and  now.,  in  ^  4,  the 
right  to  use  private  property  necessary  in  the 
construction  of  the  dam   is  expressly  given. 
Construing  the  terms  used  in  the  light  of  the 
manifest  purpose  of  the  act,  we  cannot  give 
them  the  narrow  and  restricted  interpretation 
contended  for  by  appellant,  limiting  the  right; 
of  way  to  the  actual  line  of  the  canal,  and  to 
the  land  actually  occupied  by  the  structure 
called  the  "dam,"  but  must  give  them  the  en- 
larged meaning  indicated  above.     Tbe  real  dam 
is  the  damming  of  the  water  to  the  specified 
height,  and  must  include  all   lands  or  ease- 
ments necessarv  to  maintain  it.     The   legisla- 
ture,  having  directed   the  development  of  a. 
great   public  work   for  essentially  public  pur- 
poses, certainly  meant  to  grant  all  rights  with- 
out which  the  power  granted  would  be  worth- 
less. 

It  is  contended  further  that,  granting  that 
the  statute  of  1887  vests  the  board  of  trustee* 
with  all  the  powers  conferred  by  the  con- 
demnation statutes  of  this  state  <Gen.  Stat. 
1882.  S$  1550-1561;  Rev.  Stat.  1893.  §§  174»- 
1755),  siill  the  defendant  could  reap  no  benefit 
thereby  without  showing  that  tbe  provisions 
of  the  statute  have  been  called  into  actual 
operation  in  the  manner  provided.  Section 
1748  provides:  "Whenever  any  person  or  cor- 
poration shall  be  authorized  by  charter  to  con- 
struct ...  a  canal  .  .  .  in  this  state 
such  person  or  corporation,  before  entering- 
upon  any  lands  for  the  purpose  of  construction, 
shall  give  to  the  owner  thereof  .  .  .  notice 
in  writing  that  the  right  of  way  over  said  land* 
is  required,"  etc.  It  does  not  appear  on  the 
face  of  the  complaint  that  any  such  notice  was 
given.  But  in  Verdierv.  Port  Royal  R.  Co.  15 
S.  C»  476,  it  is  held  that  an  owner  may  give 
permission  to  enter  for  purpose  of  construction 
of  a  highway  without  first  receiving  the  notice, 
and  that  such  may  be  inferred  from  facts  and 
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circumstances.  See  also,  to  the  same  effect, 
TuU  V.  Part  Royal  dk  A.  R.  Co.  28  8.  C.  400, 
wbicb  was  an  appeal  from  an  order  sustaining 
«  demurrer.  Tbe  complaint  does  not  show 
that  the  plaintiff  objected  at  all  to  tbe  raising 
of  tbe  water  in  tbe  river  6  feet  on  plaintiff's 
bank&  Tbis  was  done  in  1889  by  defendant's 
jrrantor,  without  objection,  so  far  as  appears. 
The  allegation  of  tbe  sixth  paragraph  of  the 
complaint,  *Hhat  tbe  said  keeping  up,  main- 
taining, and  continuing  of  tbe  said  dam  by  tbe 
defendant  has  heretofore  been  and  now  is  with- 
out tbe  consent  of  tbe  plaintiff."  etc.,  relates 
to  time  beginning  January  11,  1892,  when  tbe 
<dam,  etc..  was  conveyed  to  defendant.  Tbe 
first  and  only  evidence  of  objection  was  given 
on  tbe  2d  day  of  August.  1894,  when  tbe  notice 
10  remove  tbe  nuisance  was  served.  The  act 
authorizing  the  construction  of  tbe  dam  and 
raisin j;  the  water  in  tbe  river's  channel  was  a 
public  act,  of  which  plaintiff  is  presumed  to 
have  known.  Tbe  extensive  and  permanent 
character  of  so  large  a  public  work,  so  near 
plaintiff's  land,  with  tbe  manifest  and  avowed 
purpofi^e  of  raising  tbe  water  on  plaintiff's  land; 
with  tbe  inevitable  result  of  interfering  with 
the  drainage  of  lands  accustomed  to  be  drained 
into  the  river  in  tbe  territory  neceasary  to  main- 
lain  tbe  specified  bead  of  water  in  the  river, 
the  immediate  elevation  of  the  water  in  the 
branch  and  ditch  spoken  of.  aud  the  overflow 
of  plaintiff's  laud  in  times  of  ordinary  freshet, 
must  surely  have  attracted  plaintiff's  attention. 
Tbe  CDtry  upon  and  appropriation  of  plaintiff's 
Imd  for  tbe  construction  of  tbe  dam  were  open 
and  patent.  Tbe  projection  and  maintenance 
of  the  water  of  the  river  6  feet  against  his 
banks,  above  tbe  former  level,  with  its  inev- 
itable results,  were  all  the  entry  and  use  of 
plaintiff's  land  necessary  to  be  made  and  were 
aseffective  for  the  constniction  of  tbe  dam  and 
<anal  as  an  entry  by  workmen  with  pick  aud 
shovel  to  dig  up  the  soil  would  be  in  tbe  case 
of  const ructtog  a  railroad.  From  tbe  absence 
of  objection,  under  tncse  circumstances,  per- 
mission to  enter  must  be  inferred.  Section 
1752.  Rev.  Stat.  1893,  provides  for  such  a  case: 
*'If  in  any  case  tbe  owner  of  any  land  shall 
permit  tbe  person  or  corporation  acquiring  tiie 
right  of  way  over  tbe  same  to  enter  upon  the 
construction  of  a  highway  without  previous 
compensation  tbe  owner  shall  have  the  right, 
after  tbe  highway  shall  have  been  constructed, 
to  demand  compensation,  and  to  petition  for  an 
assessment  of  the  same  in  tbe  manner  herein- 
before directed:  provided  such  petition  shall 
be  filed  within  twelve  months  after  the  high- 
way shall  have  been  completed  through  bis  or 
ber  lands  "  Tbis  section  has  received  inter- 
pretation in  tbe  case  of  Aull  v.  Columbia,  N.  dk 
L,  R.  Co,  42  S.  C.  436,  where  Chief  Justice 
Mclver.  as  the  court's  organ,  says:  "In 
$  1558.  Gen.  Stat.  (Rev.  Stat.  1893,  g  1752),  the 
word  used  is  'permit.'  showing  an  intention  to 
provide  for  cases,  which  oftentimes  have  oc- 
curred, where  tbe  railway  company,  without 
flr«>t  obtaining  the  'consent'  of  tbe  landowner, 
either  expressly  or  by  presumption,  has  been 
suffered  or  permitted  to  construct  its  road  'over 
tbe  land  of  another.'  ...  If,  therefore,  a 
railway  company,  without  first  obtaining  the 
consent  of  a  landowner,  and  without  first  re- 
torting to  the  proper  proceedings  to  condemn 
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the  land  and  have  tbe  compensation  to  wbicb 
the  landowner  is  entitled  ascertained,  proceeds 
to  construct  its  road  over  the  land  of  another, 
without  objection,  or  by  tbe  implied  permis- 
sion, of  the  landowner,  sucb  landowner  may 
at  any  time  within  one  year  after  the  comple- 
tion of  tbe  road,  under  tbe  provision  of  §  155S 
(Rev.  Stat.  1898,  ^  1752),  demand  compensa- 
tion in  the  manner  therein  provided." 

It  is  contended  that  the  right  to  condemn 
lands  does  not  include  such  use  of  or  injury  to 
the  lands  of  plaintiff  as  complained  of  in  this 
case;  but  in  Ro88  v.  Georgia,  C.  &  N.  R,  Co, 
83  8.  C.  477,  it  was  held  that  the  word  "lands" 
includes  all  rights  or  easements  growing  there- 
out. The  compensation  allowed  by  tbe  siatuto 
is  for  the  right  of  way,  not  simply  the  land. 
"The  act,  in  effect,  defines  tbe  term  'compen- 
sation' to  be  tbe  value  of  the  land,  together 
with  sucb  special  damage  as  may  be  sustained 
by  tbe  landowner,  by  reason  of  tbe  construc- 
tion of  tbe  road  through  bis  lands."  Bowen  v. 
Atlantic  dt  F,  8,  V.  R.  Co.  17  8.  C.  679. 
Since  tbe  compensation  is  for  tbe  right  of  way, 
tbe  right  of  way  must  include  such  use  of  land 
as  subjects  tbe  landowner  to  any  special  dam- 
age for  which  compensation  is  alio  wed.  There 
is  no  doubt  that  the  injuries  complained  of  in 
this  case  could  have  been  submitted  to  a  jury 
to  assess  the  amount  of  compensation,  as  mat- 
ter of  special  damages.  Of  course,  tbe  permis- 
sion granted  by  plaintiff  to  the  board  of  trus- 
tees to  enter  for  construction  of  the  dam  and 
appurtenances  did  not  deprive  plaintiff  of  his 
constitutional  right  of  compensation,  for  which 
a  remedy  was  provided.  It  simply  relieved 
the  board  of  trustres,  so  entering,*  from  tbe 
character  of  trespassers.  TompHnt  v.  Augvita 
dt  K,  R.  Co,  21  8.  C.  481.  Neither  is  tbe  de- 
fendant grantee  a  trespasser  for  continuing 
tbe  use.  The  remedy  provided  by  the  statute 
is  exclusive.  McLavghlin\.  Charlctie  dk  S.  0. 
H.  Co.  5  Rich.  L.  584;  Fuller  v.  Edings,  11 
Rich.  L.  239;  Verdicr  v.  Port  Royal  R.  Co.  15 
S.  C.  483;  Harm  v.  Port  Royal  db  A.  R.  Co.  Id. 
487;  Rom  v.  Georgia,  C.  dt  N.  R.  Oo.  88  8.  C. 
477. 

2.  Notwithstanding  tbe  legislature  author- 
ized the  erection  of  the  dam  and  tbe  raising 
of  the  water  in  the  river,  and  provided  an  ex- 
clusive remedy  to  enable  plaintiff  to  secure 
compensation  for  the  lands  taken,  and  special 
damages,  nevertheless  an  action  at  common 
law  would  be  su<<tained  for  any  injury  result- 
ing from  negligence  in  the  performance  of 
authorized  acts,  as  compensation  for  injury 
from  such  a  cau$te  was  not  contemplated  by  tbe 
legislature.  The  complaint,  however,  contains 
no  allegations  to  bring  the  case  within  this 
rule.  Wallaee  v.  Columbia  db  G.  R.  Co.  84  8. 
C.  66,  is  in  point  here:  "There  must  be  some 
allegations  of  facts  showing  that  the  defendant 
in  doing  tbe  act  which  it  was  authorized  to 
do,  has  either  wantonly  or  through  negligence 
done  tbe  act  in  such  a  manner  as  unnecessarily 
impaired  or  injured  tbe  rights  of  tbe  plainti£f. 
.  .  .  The  wrong,  if  any.  which  was  done 
to  the  plaintiff  by  the  defendant  did  not  con- 
sist in  construct  in  gits  road  bed  over  the  St  reams 
flowing  through  the  Unds  of  tbe  plaintiff,  for 
that  it  bad  a  legal  right  to  do.  Nor  did  it  con- 
sist necessarily  in  the  fact  that  tbe  natural  flow 
of  the  water  was  obstructed,  for  that  may  have 
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been  tbe  Inevitable  and  unavoidable  conse- 
quenoe  of  the  constraction  of  tbe  railroad,  but 
it  may  have  consiated  in  the  UDskillful  or  neg 
ligent  manner  In  which  the  work  waa  done." 
Authorities  on  this  subject  are  numerous.  The 
point  is  tersely  stated*  in  Waits  y.  Kerf  oik  A 
\V,  R,  Co.  39  W.  Va.  196.  28  L.  R.  A.  674: 
**ThegraDt  is  a  defense  as  to  all  acts  done 
\vithiD  it,  not  outside  it."  Neither  a  right  of 
way  conferred  by  grant,  nor  one  conferred  by 
condemnation,  will  give  exemption  from  dani- 
ages  consequential  upon  the  improper  or  neg- 
l*gent  exercise  of  the  rights,  and  not  from  the 
fair,  proper,  and  reasonable  exerdse  of  it;  for 
the  reason  that  neither  in  making  such  grant» 
nor  In  the  assessment  upon  an  inquisition,  are 
damages  contemplated  or  included  that  are  to 
be  solely  attributed  to  such  misuse  of  the  right. 
The  demurrer  was  properly  sustained  upon 
the  grounds  discussed  in  the  second  and  third 
propositions  aboye  stated. 

The  Judgment  of  the  Circuit  Court  sustaining 
the  demurrer  and  dismissing  tke  complaint  is 
affirmed. 


Arthur  8.  NUNAMAKER,  Aj^t., 
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The  i^raat  of  *  rfgflit  to  flood  »  part  of  » 
Ikmi  by  the  erection  of  a  dam  will  preclude  the 
maiDteoanoe  of  an  action  for  injuries  caused  by 
tbe  dam  to  the  remaiain^  portion. 

(October  17,  IBINU 

APPEAL  by  plaintiff  from  a  Judgment  of 
Che  Common  Pleas  Circuit  Court  for  Rich- 
land County  in  fayor  of  defendant  in  an  action 
brought  to  recover  damages  for  alleged  wrong- 
ful flooding  of  plaintiff's  land.    Affirmed. 
The  facts  are  stated  in  the  opinion. 
Messrs.  Melton  Ss  Melton^  J.  S.  Mailer, 
and  Obear  ft  DougjUuifl  for  appellant. 
Messrs.  Abney  Ss  Thomaa  for  respondent. 

JTonefl*  J.,  deliyered  the  opinion  of  the 
court: 

This  case,  beine  in  all  respects,  except  in 
one  particular  to  oe  hereinafter  noticed,  like 
the  case  of  Leitssey  y.  Columbia  Water  Power 
Co.  (just  decided  by^  this  court)  ante,  216,  is 
ruled  by  the  principles  therein  announced. 
The  point  of  difference  in  this  case  and  the  one 
just  referred  to  is  this:  In  the  third  paragraph 
of  the  complaint  it  is  alle^d  that  "on  or  about 
the  l<5th  day  of  March,  1891,  the  said  board  of 
trustees  of  the  Columbia  Canal  purchased 
from  the  plaintiff  herein  the  right  to  overflow 
and  cover  with  water,  and  keep  covered  with 
water,  14f  acres,  part  and  parcel  of  the  tract 
of  land  described  in  the  second  paragraph, 
and  bordering  on  the  said  river."  These  acres, 
however,  are  not  included  in  the  60  acres,  for 
injuries  to  which  damages  are  demanded.  To 
this  defendant  demurred  as  follows:  '*The 
complaint,  upon  its  face,  shows  no  cause  of 
action,  in  that  it  appears  therein  that  tbe  plain- 

Non.— Bee  tbe  preceding  case  of  Leitzsey  v.  Oo- 
Inmbia  Water  Power  Co.  (8.  0.)  ante^  215. 
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tiff  granted  to  the  board  of  tnistees,under  whom- 
defendant  claims,  the  right  to  overflow  and 
cover  with  water,  and  keep  covered  with  water. 
14|  acres  of  land,  being  part  and  parcel  of  tbe 
same  tract  alleged  now  to  be  damaged  by  rea- 
son of  the  keeping  up  and  maintaining  of  the- 
dam  alleged  in  the  complaint  to  be  a  nuisance. 
In  law,  tnis  grant  of  the  easement  to  oyerflow^ 
this  portion  of  the  particular  tract  of  land  ba» 
the  same  effect  as  if  condemnation  proceedioga- 
had  been  taken  under  the  provisions  of  law, 
and  all  injuries  to  the   residue  of  the  tracr 
of  land   are  conclusively  presumed  to   have- 
been  taken  into  consideration  in  fixing  tbe- 
amount  of  the  purchase  money  of  the  par- 
cel of  land  so  granted."    The  demurrer  was 
sustained  on  this  ground,  as  well  as  upon  tbe- 
other  grounds  stated  in  said  Leitzsey^s  Case,  and 
appellant's  third  exception  in  this  case  alleges^ 
error.    The  circuit  court  did  not  err.    In  Lewis, 
Em.  Dom.  §  566,  it  is  stated:    "If  one  indi- 
vidual should  convey  to  another  a  strip  of  land' 
to  be  used  for  a  railroad,  there  would  be  a  re- 
lease of  all  damages  resulting  from  the  operatloo' 
of  the  road  in  a  reasonable  and  proper  manner.  "^ 
This  is  precisely  what  this  court  decided  to 
Wallace  v.  Columbia  <fc  O,  R.  Co.  34  8.  C.  62. 
In  the  last- mentioned  case  the  railroad  com- 
pany acquired  a  right  of  way  by  agreement 
with  the  landowner,  and  it  was  held  that  the 
landowner  could  not  maintain  an  action  against 
the  company  for  damages  resulting  to  the  land- 
owner from  the  construction  and  maintenance- 
of  its  roadbed,  without  showing  that  the  dam- 
age was  the  result  of  the  unskillful  and  negli- 
gent manner  in  which  the  work  was  done. 
Randolph,  Em.  Dom.  §  129,  says:  "  There  i» 
a  well  settled  rule  to  the  effect  that  where  prop- 
erty is  purchased  where  it  might  have  been 
condemned,  the  consideration  is  conclusively 
presumed  to  cover  all  damages  to  the  remainder 
of  the  tract  for  which  tbe  owner  could  have 
obtained  compensation  in  condemnation  pro- 
ceedings."   In   Chicago,  R.  T.  db  P.  R.  Co.  v. 
Smith,  111  111.  868,  it  is  held  that,  where  a  per- 
son conveys  a  right  of  way  over  his  land,  it 
will  be  conclusively  .**  presumed  that  all  the 
damages  to  the  balance  of  the  land,  past,  pres- 
ent, and  future,  were  included  in  the  consid- 
eration paid  him  for  his  conveyance,  tbe  same- 
as  an  assessment  of  damages  on  a  condemna- 
tion would  be  presumed  to  embrace.**    To  the 
same  effect  is  the  well-considered  case  of  Watt9 
v.  Norfolk  db  W.  R.  Co.  39  W.  Va.  196. 23  L.  R. 
A.  674,  which  holds  that,  when  one  grants  to  a 
railroad  company  a  strip  of  land  for  its  nae  in 
tbe  construction  of  its  road,  all  damages  to  the 
residue  of  tbe  tract,  arising  from  construction, 
which  can  be  taken  into  consideration  in  the  as- 
sessment of  compensation  under  proceedings  for 
condemnation,  are  released.    There  are  many 
other  cases  to  this  effect.    It  would  be  unrea- 
sonable to  hold  that  a  voluntary  grant  of  a. 
right  of  way  is  not  as  effectual  to  protect  the 
grantee  from  suit  for  damages  arising  from  ita 
proper  use  as  a  right  of  waj  taken  under  com- 
pulsory proceedings.     This,  which  is  settled 
law  as  to  railroans,  applies,  on  prineiple,  to- 
canals  as  well.     We  have  shown  in  lAitzsey's 
Case  that  this  land,  including  its  use  for  the 
purpose  for  which  it  was  granted,  may  haye 
been  condemned  for  the  necessary  use  of  the 
canal.    The  plaintiff,  having  seen  fit  to  grant 
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a  lioeose  to  permaneiitlj  flood  a  part  of  bis 
tract  of  land  for  the  maiotenaoee  or  the  caual, 
is  presumed  to  hare  taken  into  consideration 
the  damage  to  the  residue  of  his  tract  which 
would  accrue  to  him  from  the  proper  and  rea- 
Booable  use  of  the  right  granted.    If  for  such 


damage  he  did  not  get  adequate  compensatloB 
in  the  price  paid  for  the  grant  or  license,  and 
greater  injury  than  he  contemplated  has  re- 
sulted from  such  reasonable  use,  it  is  damnun^ 
abwue  injuria. 
Tfie  judgment  of  the  Circuit  Court  it  c^firmed^ 
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A  eomtm^  by  a  auurled  woman  to  pay 
for  the  support  ofherliuBane  husband 

in  ao  asylum,  not  made  in  the  mode  provided  by 
statute,  is  not  vahd  under  Code,  fi  2846,  fflving  a 


wife  capacity  to  contract  as  if  sole,  ^with  the  aa-^ 
sent  or  concurrence  of  her  bushand  expressed  ii» 
writing,^*  and  f  SSfiO,  autborizing  ber  to  engage  in. 
trade  or  business  withont  bis  consent,  if  he  is  of 
unsound  mind  or  has  abandoned  her. 

(Ifebmary  6, 1806L) 

APPEAL  by  defendant  from  a  Judgment  of 
the  BirmiDgham  City  Court  in  favor  of 
plaintiff  in  an  action  brought  to  enforce  de*^ 


NOTB.— Jfwanify  of  hwiband^M  affecting  wife*» 

dUabuityof  coverture. 
L  Oeneraay,—wife  cut  head  of  famQy, 
II.  Am  to  separate  property  and  riffiUs  of  vif9m 

III.  Am  to  dovoer  rightB. 

IV,  As  to  eommunUy  property, 

y.  AmIo  property  and  rights  of  husbandm 

L  Qenefnahh-^wife  a»  head  of  family, 

'  Hie  cases  are  hopelessly  coofllcting,  but  it  may  be 
possibLe  to  draw  the  conclusion  from  tbem  that  the 
wife  of  an  insane  man  is  to  be  regarded  as  the  bead 
of  tbe  family  so  far  as  may  be  neceraary  to  its 
proper  care  and  maintenance.  But  even  this  can 
be  regarded  only  as  a  general,  and  not  as  an  univer- 
sal, rule. 

Thus,  the  wife  of  an  Insane  man  should  be  re- 
pirded  as  the  bead  of  tbe  family  and  entitled  to  its 
control  during  bis  insanity,  and  she  has  the  right 
as  against  his  f  atber  to  control  his  abiding  place  or 
change  bis  domicil.  Robinson  v.  Frost,  M  Y 1. 106, 
41  Am.  Rep.  886. 

And  the  guardianship  of  an  insane  bushand  for 
whom  no  statutory  guardian  bad  been  appointed 
is  In  his  wife  rather  tban  his  f atber,  and  sbe  may 
enter  the  father^  dwelling  where  tbey  had  tempo- 
rarily occupied  an  apartment,  and  remove  ber  hus- 
band notwithstanding    the    father^s  opposition. 

aid. 

So,  in  Gostin  v.  Oarpenter,  61  Vt.  666,  an  Insane 
husband  was  spoken  of  as  being  intellectually  dead 
for  the  present. 

And  in  Forbes  v.  Moore,'a2  Tez.  106,  the  wife  is 
also  said  to  be  the  bead  of  tbe  family  during  the 
husband^s  Insanity.    See  infra,  TV, 

And  sbe  is  also  spoken  of  as  the  bead  of  tbe 
family  in  Sawyer  v.  Cutting,  28  YL  486,  infra^  Y. 

So,  in  Wenman*8  Case,  1  P.  Wms.  701,  the  wife  of 
a  lunatic  was  treated  as  his  custodian,  and  was 
oommitted  for  contempt  of  court  for  not  obeying 
SQ  order  to  produoe  him  before  a  commission 
mnnted  to  inquire  as  to  his  lunacy,  wbere  it  ap- 
peared that  sbe  bad  been  with  bim  and  tuid  been 
instrumental  in  removing  him  from  place  to  place 
la  order  to  avoid  his  production. 

And  in  Bird  v.  LeFevre,  4  Bro.  Cta.  100,  interest 
on  a  fund  in  court  belonaing  to  a  person  afflicted 
with  imbecility  was  ordered  to  be  paid  to  bis  wife 
for  tbe  maintenance  of  himself  and  bis  family,  it 
tppearing  to  be  for  tbe  benefit  of  tbe  family  that 
the  interest  should  be'  V)  paid. 

84LR  A. 


And  in  Be  Edwards,  9  Maon.  ft  O.  184.  an  order 
was  made  for  payment  of  a  lunatic*s  maintenance 
to  a  married  woman  who  was  tbe  committee  of  his- 
person  on  her  separate  reoeipt,  her  solicitor  under- 
taking that  tbe  money  should  be  duly  applied. 

And  in  Bstcourt  v.  Bwington,  9  Sim.  2GS,  where- 
an  attachment  was  iasued  against  a  married  man 
for  want  of  answer  of  himself  and  wife,  and  tbe 
sheriff  returned  tbat  the  husband  was  insane  and 
therefore  incapable  of  answering,  it  was  ordered 
tbat  tbe  wife  should  answer  separately,  and  that 
tbe  service  of  subposna  on  ber  should  be  deemed 
good  service,  and  that  tbe  senior  clerk  should  be* 
appointed  guardian  of  the  husband  to  put  in  lii» 
answer. 

So,  the  wife  of  an  insane  husband  may  employ 
the  selectmen  of  tbe  town  to  commit  bIm  to  an  in- 
sane asylum  under  N.  H.  Rev.  Stat. 'chap.  0,  fi  16^ 
providing  that  tbe  parent,  guardian,  or  friends  of 
an  insane  person  may  cause  him  to  be  sent  to  an 
asylum  with  the  consent  of  the  trustees  and  there- 
supported  on  such  terms  as  they  may  agree,  tb» 
wife  being  regarded  as  the  friend  of  tbe  husband 
in  sucb  case.    Davis  v.  MerrlU,  47  N.  H.  208. 

And  in  England  the  wife  of  a  lunatic  would  ap- 
pear to  have  power  to  prosecute  an  inquisition  of 
lunacy  against  him.  See  Re  F.  — ,  2  De  G.  J.  ft  8. 
80,  and  Chester  v.  Rolfe,  4  DeO.  M.  ft  G.  708,  18- 
Jur.  114, 23  L.  J.  Cb.  N.  S.  288,  infra,  Y. 

But  tbe  wife  of  an  alleged  lunatic  is  not  consid- 
ered as  a  friend  or  relative  of  ber  husband  within 
tbe  Maine  statute  allowing  tbe  appointment  of  a 
guardian  upon  the  application  of  any  friend  or 
relative,  on  tbe  ground  tbat  husband  and  wife 
abould  not  be  permitted  to  act  adversely  to  each 
otber  except  in  cases  of  violence  or  divoroe.  Re- 
Howard,  81  Ke.  65S. 

And  physical  or  mental  incapacity  Is  not  in- 
cluded within  tbe  words  *^any  otber  cause"  in  Wis. 
Rev.  Stat.  chap.  06,  fi  4.  providing  tbat  any  married 
wonuin  whose  husband,  eitner  from  drunkenness, 
profligacy,  or  any  otber  cause  shall  neglect  or  re- 
fuse to  provide  for  her  support  or  tbe  support  and' 
education  of  her  children,  shall  have  the  right  in 
her  own  name  to  transact  business  and  to  receive- 
and  oolleot  her  own  earnings,  as  such  words  must 
be  understood  to  refer  to  like  or  similar  causes. 
Bdson  V.  Hay  den,  20  Wis.  688. 

And  tbe  wife  of  an  insane  man  under  guardian* 
ship  cannot  maintain  an  action  to  recover  posses 
sion  of  property  belonging  to  her  in  her  own  namsL. 
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fendant's  liability  on  a  bond  givea  by  her  to 
plaiDtiff.    Reversed. 

Defendant's  husband  was  in  need  of  treat- 
ment at  the  hospital.  Defendant  and  E.  F. 
Enslen  executed  a  bond  to  the  hospital  condi- 
tioned that  so  long  as  tbe  husband  remained  in 
the  hospital  defendant  should  supply  him  with 
•clothing  and  pay  the  hospital  chnrges.  Plain- 
tiff alleged  (bat  tbe  clothing  was  not  furnished 
«nd  charges  were  not  paid,  and  it  therefore 
brought  this  suit  on  the  bond. 

Further  facts  appear  in  tbe  opinion. 

MeurB.  C.  B*  Powell  and  Joseph  0« 
</rews  for  appellant. 

Messrs.  Ward  &  Campbell,  for  appellee: 

At  common  law  a  wire  was  incapable  of 
making  a  contract. 

1  Co.  Litt.  112<7-129;  Reeve,  Dom.  Rel.  98; 
Arthur  V.  Broadnax  (Ala.)  87  Am.  Dec.  709, 
Freeman's  note. 

Exceptions  grew  up  and  fastened  themselves 
upon  tbe  body  of  the  law.  Originally  they 
were  these: 

First,  where  the  wife  was  a  sole  trader  by  the 
-custom  of  London,  an  exception  which  of 
•course  never  obtained  in  this  country. 

Second,  where  the  husband  was  ciHUter 
moriuus  -civilly  dead.  As  the  modes  of  civil 
•det^th  existing  at  common  law  are  these:  (1)  at- 


tainder of  treason  or  felony;  ('3)  banishment 
from  or  adjuration  of  the  realm;  (3)  entering 
into  religion — that  is  becoming  a  monk  pro- 
fessed. 

Third,  where  the  husband  was  an  alien 
enemy. 

Fourth,  where  the  husband  was  an  alien  and 
bad  never  been  in  England. 

Arthur  v.  Rroadnax,  3  Ala.  557,  87  Am. 
Dec.  707:  Manby  v.  Scott,  3  Smith,  Lead.  Gas. 
1752;  Gregory  v.  Paul,  15  Mass.  81;  Roland  y. 
J.ogan,  18  Ala.  807;  Rhea  v.  Rlienner,  26  U.  8. 
1  Pet.  105,  7  L.  ed.  72;  Love  v.  Moynehan,  16 
III.  277.  63  Am.  Dec.  806;  Carstens  v.  Hantd- 
man,  61  Mich.  426. 

The  husband  was  at  common  law  liable  for 
the  wife's  engagements  for  necessaries  furn- 
ished her  upon  the  ground  of  an  implied 
agency. 

Manhy  v.  Scott,  supra;  Sawyer  v.  Cutting,  2'6 
Vt.  486;  Benjamin  v.  Benjamin,  15  Conn.  347, 
89  Am.  Dec.  384;  Freestone  v.  Butcher,  9  Car. 
&  P.  648. 

An  insane  husband  was  liable  for  the  wife's 
support  upon  the  same  ground. 

Manhy  v.  Scott,  8  Smith.  Lead.  Cas.  1767. 

During  the  husband's  insanity  tbe  wife  is 
the  head  of  the  family  and  has  control  of  it. 

Ja?W/i«<?n  v.F/<?«f,54Vt.l05,  41  Am.Rep.  835. 


•and  tbe  joinder  of  her  husband  as  plaintiff  Is  a 
irround  for  tbe  dismissal  of  the  action  under  Mo. 
Rev.  Stat.  1879.  fi  5804,  providing  (hat  it  shall  be  the 
duty  of  tbe  auardian  of  an  insane  person  to  prose- 
•cute  and  defend  all  actions  Instituted  in  bebalf  of 
•or  against  his  ward.    Hayes  v.  Miller,  81  Mo.  4SA. 

And  the  fact  that  two  of  three  trustees  have  died, 
■and  the  third,  who  was  a  widow,  had  married  a  per- 
4Bon  afterwards  found  to  be  a  lunatic,  authorizes 
the  appointment  of  new  trustees  in  their  places, 
where,  it  bad  l)ecome  impossible  to  obtain  a  pay- 
ment of  tbe  dividends,  as  tbe  bank  would  not  pay 
them  to  tbe  wife  without  tbe  husband^s  concur- 
renoe.    Rt  Wood,  3  De  G.  F.  &  J.  125. 

Bee  also  Shaw  v.  Thompson,  16  Pick.  198, 26  Am. 
Dec.  665,  infra  II.,  holding  that  tbe  bushaud's  in- 
'Sanity  does  not  remove  tbe  wif  e^s  disability  or  con- 
fer on  her  any  new  power. 

II.  As  ijo  separate  property  and  rights  of  vjife. 

As  to  tbe  separate  and  independent  rights  of  tbe 
wife,  though  the  decisions  are  conflicting,  it  would 
^aeem  that  the  Insanity  of  the  husband  is  generally 
regarded  as  removing,  or  at  least  affecting,  the 
•disability  of  coverture  to  some  extent. 

Thus,  tbe  fact  that  a  husband  is  insane  and  out 
-of  tbe  state  in  an  Insane  asylum  witliout  will  or 
ability  to  return  endows  the  wife  with  as  much 
right  to  act  in  her  own  name  with  reference  to  her 
•own  right  as  she  would  have  if  her  husband  was 
•civilly  dead  or  bad  abjured  tbe  realm  and  aban- 
Hloned  her.    Gustin  v.  Carpenter,  51  Yt.  585. 

And  a  married  woman  whose  husband  is  insane 
and  confined  in  an  insane  asylum  in  another  state 
may  sue  in  her  own  name  for  a  personal  tort  to 
-her,  which  is  a  cause  of  action  whicb  would  sur- 
vive to  her.    Ibid. 

So,  a  married  woman  having  property,  and  whose 
liusband  is  insane  and  has  no  settlement  and  can- 
not reduce  her  property  to  possession  and  tbereby 
gain  a  settlement,  may  herself  gain  one  in  her  own 
right  by  virtue  of  tbe  possession  of  her  property 
«s  if  she  were  sole.  Andover  v.  Merrimack  Ck)unty, 
^  N.  H.  437. 

Nor  can  a  wife^s  property  be  reduced  to  tbe  pos- 
-aession  of  the  husbiand  where  he  is  insane,  by  the 
•act  of  bis  guardian,  the  right  of  election  to  so  re- 

^  L.  R.  A. 


'  duce  it  being  in  its  nature  a  personal  one  to  the 
husband  which  cannot  be  exercised  by  another. 
Ibid. 

8o,  In  Steed  v.  Cadley,  S  My).  &  K.  62,  a  fund  be- 
queathed ro  a  married  woman  whose  husband 
was  of  unsound  mind,  but  agamst  whom  no  com- 
mission had  issued,  was  transferred  into  court  on 
bill  filed  by  the  husband  and  wife  for  payment  or 
the  legacy  to  their  Jomt  account,  and  afterwards 
in  consideration  of  their  poverty,  on  the  wife^s  ap- 
plication, the  dividends  were  ordered  to  be  paid  to 
her  for  life. 

And  a  settlem'ent  of  one  half  of  a  fund  to  which 
a  lunatic  was  entitled  upon  bin  wife,  made  upon 
her  application  and  approved  by  the  master  t>y 
writing  at  the  foot  vi  tbe  draft,  after  which  tbe 
lunatic  died  without  further  proceedings  having 
t>een  taken,  will  not  preclude  the  wife  from  retir- 
ing from  the  proposed  settlement  and  claiming  for 
herself  the  whole  of  such  fund  to  which  she 
entitled  upon  tbe  distribution  of  the  Intesrate^s 
tate.    Baldwin  v.  Baldwin,  5  De  G.  &  8m.  325. 

In  Shaw  v.  Thompson,  16  Pick.  198, 28  Am.  Deo. 
655,  however,  it  was  held  that  the  fact  that  a  hus- 
band is  non  eomp<»  mentis  does  not  remove  tbe  dis- 
ability of  bis  wife  or  confer  on  her  any  new  power 
to  bind  herself  by  contract,  and  she  cannot  render 
herself  liable  on  contract  for  necessaries  supplied 
her,  as  the  law  would  still  raise  an  implied  promise 
against  the  husband  for  such  necessaries. 

So,  a  wife  appointed  by  commissionora  of  insan- 
ity custodian  of  her  insane  husband  cannot  recover 
compensation  for  services  in  that  capacity  from 
his  estate  under  Iowa  Code.  8  2507,  making  the  ex- 
penses of  the  family  chargeable  upon  the  property 
of  both  husband  and  wife  or  of  either  of  tbem. 
Grant  v.  Green,  41  Iowa,  88. 

And  tbe  wife  of  an  insane  husband,  who  con- 
tracts with  his  (Tuardian  to  care  for  bim  for  a  Rpeci- 
fled  sum  for  her  services,  cannot  recover  thereon 
as  tbe  agreement  is  without  oonsideration,  the 
services  being  such  as  she  owed  to  her  husband  in 
virtue  of  tbe  relation  existing  between  them. 
IMd. 

IIL  As  to  dower  riffles. 
The  husband^s  insanity  does  not  seem  to  affect 
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When  a  husband  is  inssDe  and  confined  In 
-an  asylum  in  another  state  the  wife  may  sue 
«i  if  sole. 

Ouslin  V.  Carpenter,  51  Yt.  585. 

Mr.  Jaases  £•  Webb  also  for  appellee. 


J.,  delivered  the  opinion  of  the 
eoort: 

At  common  law.  marriage  vested  in  the  hus- 
btnd  the  title  of  the  wife  to  all  personal  chat- 
tels of  which  she  had  actual  or  legal  possession; 
sod  to  her  real  estate  he  gained  a  title  only  to 
the  rents  and  profits  during  coverture,  but  the 
estate  itself  remained  entire  to  the  wife,  after 
the  death  of  her  husband,  or  to  her  heirs,  if 
the  died  before  him,  unless  by  the  birth  of  a 
child  he  became  tenant  for  life  by  the  curt- 
esy. 2  Brick.  Dig.  pp.  71.  72.  ^  86,  51.  At 
common  law,  the  wife  was  irenerally  in- 
capable of  entering  into  any  valid  contract  to 
bind  either  her  person  or  properly,  and  could 
not  be  sued  at  law  in  an  action  ez  eontrartu; 
sod.  except  as  modified  by  statute,  this  diss- 
bilitv  continues  to  exist.  2  Story,  £q.  Jur. 
$13iD7;  Reeve,  Dom.  Rcl.  188;  14  Am.  &Eog. 
Edc.  Law,  p.  504;  Davie  v.  CarroU,  71  Md.  570; 
Oanal  Bank  ▼.  Partee,  99  U.  8.  882.  25  L.  ed. 
898;  8  Brick.  Dig.  ]>.  545,  §^  52.  58.  This 
rule  of  the  common  Jaw  has  been  modified  in 


this  state,  and  "the  wife  has  full  legal  capacity 
to  contract  in  writing,  as  if  she  were  sole,  with 
the  assent  or  concurrence  of  her  husband  ex- 
pressed in  writing."  Code,  §  2846.  This  stat- 
ute,  as  to  contracts  therein  referred  to,  does 
not  enlarge  the  cap<icity  of  a  married  woman 
to  contract  in  all  of  the  usual  modes;  but,  as 
we  have  heretofore  held,  it  is  enabling  and  re- 
strictive,—enabling,  so  as  to  authorize  her  to 
contract  in  any  manner  that  she  could  do  if  a 
feme  eole,  with  the  written  consent  and  concur- 
rence of  her  husband:  and  restrictive,  in  that 
it  denies  this  power,  except  in  the  specific  mode 
prescribed  in  the  statute.  For  the  full  exercise 
of  the  power  to  contract,  two  things  are  neces- 
sary,— a  written  contract  by  the  wife,  and  the 
written  assent  or  concurrence  of  the  husband 
for  her  to  make  or  enter  into  the  contract 
8caU  T.  CotUn,  91  Ala.  628.  One  of  the  ex- 
ceptions to  the  common-law  rule  to  which  we 
have  referred,  disabling  the  wife  to  contract, 
was,  that  if  the  husband  abandoned  her,  and 
departed  into  another  country  without  the  in- 
tention of  returning,  the  law  conferred  on  her 
the  capacity  of  contracting  and  suing  as  though 
she  were  sole.  Arthur  y.  aroadnax,  8  Ala.  557, 
87  Am.  Dec.  707;  Jamee  y.  Stewart,  9  Ala.  855; 
Mead  y.  Hughee,  15  Ala.  148,  50  Am.  Deo.  128; 
Boland  y.  Logan,  18  Ala.  807.    Or,  when  the 


tbe  wlfe*s  power  to  oonyey  or  bar  her  n^ht  to 
4ower. 

Thus,  where  a  wife  separate  and  apart  from  her 
•husbaod  could  not  conveyor  bind  ber  dower  or 
homestead  rlffbt  by  deed  or  mortfrage,  ber  Joinder 
in  a  deed  or  mortgage  witb  ber  busbaod,  who  is 
Insane  and  incompetent  to  make  a  deed,  will  not 
bind  her.    Brothers  y.  Bank  of  Kaukauna,  84  Wis. 

And  a  Joinder  by  a  wife  with  her  husband  in  a 
-ieed  of  his  property,  which  bad  been  sold  by  his 
guardian  while  he  was  inMoe  and  incapable  of 
contractiDfr,  will  not  l)ar  ber  dower  or  estop  ber 
from  claimiDff  dower  under  Mo.  Rev.  Stat.  1879. 
11089,2107,  providing  that  a  married  woman  may 
relinquish  ber  dower  in  the  real  estate  of  ber  bus- 
band  by  their  Joint  deed,  acknowledged  and  certi- 
Hed  as  required  by  statute.  Bannells  v.  Qemer,  80 
Mo.  478. 

Nor  will  tbe  Joinder  of  a  wife  witb  her  husband 
In  a  deed  of  his  property,  made  by  bis  guardian 
when  the  husband  was  insane  and  incompetent  to 
contract.     Bannells  y.  Isgrigg,  99  Mo.  19. 

And  the  Maaeachusetts  statute,  providing  that 
no  conyeyance  by  a  married  woman  of  any  real 
properry  except  a  lease  for  a  term  not  exceeding 
one  year  shall  be  valid  without  the  assent  of  ber 
husband  in  writing  or  bis  Joining  witb  her  in  tbe 
conveyance,  contemplates  nn  intelligent  assent  of  a 
ioand  mind  capable  of  contracting  and  advising, 
and  a  conveyance  made  by  ber  in  wtdcb  her  hus- 
band Joins  when  he  ia  insane  is  void  to  tbe  same  ex- 
tent as  if  there  had  been  no  assent,  and  no  subse- 
quent action  or  failure  to  act  on  bis  part  could  give 
it  validity.    Leggate  v.  Cark,  Ul  Macs.  a08. 

And  an  order  of  the  probate  Judge  committing  a 
hostiand  to  an  insane  asylum  is  not  prima  facie 
evidence  of  or  admissible  to  prove  bis  insanity  on 
an  issue  whether  he  was  of  sufficient  mental  ca- 
pacity to^ive  an  intelligent  absent  to  his  wlfe*s 
conveyance  of  real  estate,    /bid. 

See  also  Heidenheimer  y*  Thomas,  (B  Tex.  287, 

^afro.iv. 

ly.  Ae  to  community  property. 

During  tbe  insanity  of  the  husband  the  wife  la 
tbe  head  of  the  family,  and  as  such  head  has  the 

-84  L.  R.  A. 


legal  right  to  dispose  of  so  much  of  tbe  oommon 
property  of  husband  and  wife  as  may  be  necessary 
to  supply  the  wants  of  herself  and  bis  and  her 
children.    Forbes  v.  Moore.  8S  Tex.  19fi. 

And  no  recovery  can  be  had  by  a  husband  who 
had  been  insane,  after  his  recovery,  from  persona 
employed  by  his  wife  during  his  insanity  to  dis- 
poee  of  community  property  for  tbe  support  of 
herself  and  children,  unleaa  there  was  an  un- 
neceaaary  squandeiing  of  tbe  property  by  them* 
Ibid, 

But  the  rule  that  the  wife  may  sell  oommunitj 
property  or  the  property  of  her  husband  where  he  is 
insane  springs  only  from  the  necessity  of  the  family 
to  have  a  support,  and  would  not  apply  where  the 
sale  would  deprive  the  family  of  the  only  piece  of 
property  which  could  have  contributed  to  its  sup- 
port.   Heidenheimer  y.  Thomas,  63  Tex.  287. 

And  the  wife  of  an  inaane  man  baa  no  power  to 
dispose  of  community  property  or  the  separate 
property  of  her  husband,  where  the  statute  makes 
provision  for  tbe  support  of  the  family  and  the 
education  of  tbe  children.    Ibid. 

And  a  deed  made  by  a  husband  and  wife  of  the 
homestead  when  the  huaband  is  non  compoe  mentie^ 
for  tbe  purpose  of  tbe  payment  of  a  debt  already 
due  from  the  husband,  is  invalid  and  ineffectual  to 
transfer  ber  homestead,  though  she  properly  ac- 
knowledged it,  where  tbe  homestead  constituted 
her  entire  property.     IbUL 

In  Heidenheimer  v.  Thomaa,  aupro.  Forbes  v. 
Moore,  aupra,  was  criticised,  tbe  court  saying  that 
it  did  not  appear  in  that  case  that  tbe  wife  bad  dis- 
posed of  any  property,  and  the  remarks  made  in 
tbe  course  of  the  opinion,  so  far  as  could  be  seen 
from  the  record,  were  not  necessary  to  the  deci- 
sion of  the  cause. 

V.  As  to  property  and  righte  of  husbanil. 

Tbe  general  rule  would  seem  to  be  that  laid  down 
in  Richardson  v.  Du  Bois,  L.  R.  5  Q.  a  51, 89  L.  J. 
Q.  a  N.  8.  89,  21  L.  T.  N.  S.  63S,  18  Week.  Rep.  82, 10 
Best  &  S.  890,  that  the  agency  of  tbe  wife  of  a  luna- 
tic, and  her  authority  to  pledge  her  hueband^a 
credit  do  not  differ  from  those  ordinarily  Implied 
from  the  relation  of  husband  and  wife. 

Thus,  the  estate  of  an  insane  husband  Is  bound 
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lintbAnd  WAS  civilly  dead. outlawed,  ban- 
ished, imprisiODed  for  life,  etc., — the  wife  hod 
the  powers  of  tLfeme  sole,  14  Am.  &  Eo^. 
Eoc.  Law,  p.  691.  The  reason  for  ingrafting 
the  eiception  referred  to  on  the  disabilities  or 
the  wife  to  contract  at  conomon  law  was,  that 
without  it  oftentimes  married  women  whose 
husbands  had  renounced  their  wives,  families, 
and  country  "could  obtain  no  credit  on  ac- 
count of  their  husbands,  for  no  process  could 
reach  them;  and  they  could  not  recover  for  a 
trespass  upon  their  persons  or  their  pro  pert  v, 
or  for  the  labor  of  their  bands.  They  would 
be  left  the  wretched  dependents  upon  charitv, 
or  driven  to  the  commission  of  crimes  to  ob- 
tain a  precarious  support"  Gregory  v.  Paul^ 
16  Mass.  81;  Mead  v.  ffughea,  eupra.  The 
game  reasons,  it  is  contended  for  the  appellee, 
apply  to  ingraft  an  inception  in  favor  of  mar- 
ri^  women  in  cases  of  the  insanity-  of  their 
husbands,  and  for  the  further  reason  that,  the 
husband  being  insane,  no  marital  right  can  be 
affected,  and  every  presumption  of  possible 
coercion  is  removed  out  of  the  way,— citing 
Keeve,  Dom.  Bel.  188.  But,  the  reasons  in  the 
two  cases  are  not  the  same.  It  has  been  held 
as  the  common-law  doctrine  that  "the  hus- 
band must  maintain  the  wife,  not  only  during 
cohabitation,  but  whenever  there  is  a  separa- 
tion without  her  fault.  Insanity  in  either  is 
not  a  fault;  therefore,  whether  he  or  she  is  in- 
sane, or  though  both  are,  he  must  still  provide 
for  her.    If  she  is  in  an  insane  asylum,  he 


must  support  her  there.  He  may  be  sued  for 
necessaries  there  supplied  to  her.  Or,  sbould^ 
he  be  the  one  in  the  asylum,  the  wife,  tboughi 
sane,  may  charge  him  with  necessaries  while- 
he  is  there  confined."  1  Bishop,  Mar.  &  Div. 
§565. 

One  is  not  civilly  dead  who  is  insane,  nor, — 
if  not  removed  beyond  his  state, — can  he  b«- 
said  to  be  where  process  may  not  be  served  on 
him.  He  is  responsible  for  contracts  made 
before  he  became  insane,  and  may  be  sued  on 
them.  And  that  one  insane  may  be  the  better 
taken  care  of,  and  not  become  a  charge  on  hia^ 
family,  the  statutes  of  this  state  provide  for 
the  appointment  of  a  guardian  of  his  person 
and  propertv.  Code,  |  2890.  So  far  as  he  is- 
concerned,  if  a  married  man,  the  wife  baa  na 
occasion  to  enter  into  a  contract  for  his  support 
with  an  asylum.  The  same  reasons,  then,  for 
the  rule  invoked  as  to  the  capacity  of  the  wife 
to  contract,  whose  husband  to  civilly  dead,  or 
who  has  abandoned  his  wife  and  family,  and 
gone  to  reside  in  another  state,  with  no  inten- 
tion of  returning,  do  not  apply  to  cases  of  the 
mere  insanity  of  the  husband.  In  the  Ameri- 
can &  English  Encyclopedia  of  Law.  it  is  said 
on  this  subject  that,  "ss  a  general  rule,  the  in- 
sanity, infancy,  or  other  incapaciry  of  a  hus- 
band does  not  affect  the  personal  status  of  his- 
wife,"  and  the  compilers  while  stating  that 
there  seemed  to  be  no  cases  on  the  pointy 
added  that  the  "proposition  is  an  easy  infer- 
ence from  the  well  known  principles  on  thia- 


f or  oeoessarles  furnished  bis  wife  upon  her  request 
upon  an  implied  cod  tract  to  provide  them  for  her 
durlnir  cobabltation.  Pearl  v.  McDowell,  8  J.  J. 
Marsh.  668,  SO  Am.  Dec  IW;  Davidson  v.  Wood,  1 
DeG.  J.  ft  8.  486, 9  Jar.  N.  8. 689,  U  Week.  Hep.  701, 
•  L.T.K.S.47B. 

And  the  fact  that  the  wife  has  a  separate  Income 
does  not  alTect  the  rule.    Bayldson  v.  Wood,  aiupra. 

And  the  wife  of  a  lunatic,  thouffb  be  is  confined 
In  an  asylum  as  dangerous,  may  pledge  his  credit 
for  necessaries  for  berself  and  hind  his  estate  there- 
for, and  the  person  supply Inir  ber  may  sue  the  bus- 
band  In  an  action  for  debt.  Head  v.  Legard.  4  Eng. 
L.&Eq.  528. 

So,  an  action  of  assumpsit  will  lie  against  a  hus- 
iMind  to  recover  a  sum  of  money  due  for  the 
tuition  of  bis  children  on  a  contract  made  by  his 
wife  during  tbe  pendency  of  a  bill  in  chancery  for 
divorce  and  alimony  filed  by  tbe  wife  on  the  ground, 
among  others,  that  tbe  husband  was  a  lunatic,  un- 
der wbich  an  order  bad  been  made  allowing  a  desiig- 
nated  sum  per  annum  for  the  support  and  mainte- 
nance of  herself  and  the  children,  the  husband  ba  v- 
ingbeen  subsequently  restored  to  sanity  and  tbe 
bill  dismissed.    Harris  v.  Da  vis,  1 A  la.  860. 

And  tbe  estate  of  an  aUeged  lunatic  is  bound  for 
the  costs  of  lunacy  proceedings  brought  by  bis  wife 
against  him  though  she  was  living  apart  from  bim 
at  the  time,  and  he  recovered  within  a  few  months, 
where  she  had  fair  reason  for  believing  that  he  was 
in  such  a  state  as  to  require  the  intervention  of  a 
court  to  protect  their  persons  and  property.  Re 
F ,  8  De  O.  J.  &  8.  89. 

And  a  solicitor  employed  by  the  wife  of  a  lunatic 
upon  an  issue  of  a  commission  de  lunatico  inquir- 
endo  against  him  on  her  petition  is  en  titled  to  stand 
directly  in  his  own  right  as  a  creditor  agrainst  tbe 
estate  of  the  lunatic  for  his  costs,  where  tbe  pro- 
ceedings were  reasonable  and  for  the  t)enef1t  of  the 
lunatic.  Chester  v.  Holfo.  4  De  G.  M.  &  G.  798, 18 
Jur.  U4, 28  L.  J.  Ch.  N.  8.  238. 

But  while  a  married  woman,  whose  husband  waa 
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sick  and  bis  mind  was  wandering  and  he  was  un» 
conscious  of  what  was  transpiring  and  con-> 
tinued  in  that  condition  until  his  death,  may  be  re- 
garded as  tbe  head  of  tbe  family  for  the  purpoee- 
of  taking  care  of  tbe  property  and  providing  oeces- 
sarlos  for  it,  she  is  not  thereby  constituted  the  gen- 
eral agent  of  ber  husband,  and  authorised  to- 
transact  his  business  generally,  or  to  transfer  bia 
property  to  pay  his  debts.  Sawyer  v.  Cutting,  SS- 
yt.486. 

And  the  fact  that  a  husband  Is  a  lunatic  and  con- 
fined in  an  insane  asylum  does  not  authorize  his. 
wife  to  sell  a  crop  of  wheat  belonging  to  bim  ta 
pay  a  particular  creditor  to  tbe  prejudice  of  others. 
Alexander  v.  Miller,  18  Pa.  215. 

Nor  is  an  insane  hustmnd  in  a  lunatic  asylum  li- 
able for  repairs  upon  his  bouse  in  which  bis  wife 
and  her  children  reside  upon  her  order,  though  the 
repairs  were  necessary  for  tbe  house,  where  she  bad 
been  supplied  with  money  sulBcicnt  and  applicable- 
to  the  payment  for  such  necessary  repairs.  Rich- 
ardson V.  Du  Bois,  L.  R.  6  Q.  B.  51. 39  L.  J.  Q.  B.  N. 
S.  69. 21  L.  T.  N.  8. 636,  18  Week.  Bep.  62, 10  Best  Sf 
8. 830. 

And  the  fact  that  the  committee  of  the  person  of 
a  lunatic  is  bis  wife  will  not  release  her  from  tbe 
charge  of  malversation,  as  against  the  committee 
of  the  estate,  for  baving  made  savings  out  of  tbe 
moneys  supplied  for  liis  support,  though  she  prop- 
erly discharged  ber  duty  as  committee  of  tbe  per- 
son.   8tepbenson  v.  Holmes,  3L.  J.  Cb.  N.  8.  41. 

In  Rock  y.  Sladc,  7  Dowl.  P.  a  22, 1  Am.  846.  2 
Jur.  993,  however,  it  was  held  that  tbe  wife  of  a 
lunatic  who  has  no  committee  has  a  suflSnient  im- 
plied authority  to  sue  in  the  name  of  tbe  lunatic 
for  funds  due  to  bim. 

And  In  Forbes  v.  Moore,  32  Tex.  105.  tbe  wife  of 
an  insane  man  was  held  to  have  the  right  to  dispose 
of  so  much  of  the  separate  property  of  the  hus- 
band as  may  be  necessary  to  supply  the  wants  o£ 
tbe  family  when  there  is  no  common  property. 

F.  H.  a. 
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labject."  Volume  14.  p.  593.  Said  §  2846  of  I 
the  Code,  toucbiog  the  wife's  power  io  this 
state  to  contract  with  the  Written  coo  sent  of 
her  huaband,  is  in  derogation  of  the  common 
law,  and  it  would  seem  that  none  of  the  ezoep> 
tJoDs  to  which  we  have  been  referring,  on  the 
power  of  the  wife  to  contract  at  common  law, 
have  anything  to  do  with  the  statutes  of  this 
state  on  the  subject.  These  statutes  seem  to 
create  their  own  exceptions  to  the  wife's  power 
to  contract.  In  §  2848  it  is  provided  that  "if 
the  husband  be  nan  compos  mentis,  or  has 
abandoned  the  wife,  or  is  a  nonresident  of  the 
state,  oris  imprisoned  under  a  conviction  for 
crime  for  a  period  exceeding  two  years,  the 
wife  may  alienate  her  lands  as  if  she  were  sole," 
and. — ^asto  her  personal  property, — "if  the  hus- 
band ia  living  apart  from  the  wife,  without 
fault  on  her  part,  or  if  he  be  of  unsonnd  mind, 
the  wife  may  convey  or  dispose  of  such  prop- 
erty in  any  manner,  as  if  she  were  sole."  In 
the  section  providing  that  the  wife  may.  with 
the  consent  of  the  husband  expressed  in  writ- 
ing, and  under  the  conditions  specified,  enter 
into  and  pursue  any  lawful  trade  or  business 
as  if  she  were  sole,  it  is  provided  that  *'tbe 
consent  of  the  husband  is  not  necessary,  if  be 
be  of  unsound  mind,  or  has  abandoned  his 
wife,  or  is  a  nonresident  of  the  state,  or  is  im- 
prisoned under  conviction  for  crime.  §  2850. 
Again,  it  is  provided  that  "all  property  of  the 
wife  held  by  her  previous  to  the  marriage,  or 
to  which  sbe  may  become  entitled  after  the 
marriage  in  any  manner,  is  the  separate  prop- 
erty of  th«  wife,  and  ia  not  subject  to  the  lia-  , 


biUties  of  the  husband,"  and  that  "the  eaminn 
of  the  wife  are  her  separate  property."  g§  2841, 
2842.  These  statutes,  regulating  the  righU 
and  liabilities  of  husband  and  wife,  were  de- 
signed to  furnish  a  complete  system  within 
itself,  not  dependent  on  common-law  rules  for 
its  enforcement.  What  the  wife  may  do  in 
case  of  the  insanity  of  her  husband,  in  respect 
to  contracting  and  taking  care  of  herself  and 
her  property,  is  carefully  provided  for  in  the 
statutes,  and  it  would  seem,  on  a  common 
principle  of  interpretation,  she  is  excluded 
from  doing  anvthing  more  in  this  respect  than 
is  authorized  by  statute.  Her  power  to  con- 
tract under  the  statute  being  specified  and 
limited  by  the  terms  of  the  statute,  she  is  re- 
stricted to  the  mode  prescribed.  As\ford  v. 
Watkint,  70  Ala.  160;  Scott  v.  Gotten,  supra/ 
Vincent  v.  Walker,  08  Ala.  169.  We  have  no 
occasion,  therefore,  in  this  case,  to  apply  any 
of  the  common-law  rules  invoked  in  favor  of 
the  liability  of  the  appellant,  on  the  bond  sbe 
gave  to  indemnify  the  asvlum  on  the  liability 
of  her  husband  to  it  for  his  support.  If  in  any 
case  these  rulea  may  be  made  applicable  to  a 
married  woman  and  her  estate,  they  are  want- 
ing in  application  to  the  case  in  hand.  The 
appellant  was  without  authority  to  enter  into 
any  such  obligation  as  the  one  here  sued  on, 
and  it  is  not  binding  on  her. 
Reversed  and  remanded, 

Brlekellt  Ch.  J.,  and  Colemaiit*  J.,  dis- 
sent. 


PENNSYLVANIA  SUPREME  COURT. 


Bdwin  A.  LANDELL,  Jr.,  et  al,  Appts., 

e. 
Matthew  HAMILTON  etal. 

a76Pa.827.) 

1.  The  taat  in  equity  to  determine  whether  a 
GovenaatlD  a  deed  runs  with  the  land  la  the  in- 
tention of  the  parties. 

2.  A  eoweiuutt  that  the  ''house**  on  a  lot 
eoBweyed  "shall  be  forewer  hereafter 

restrleted  from  having  aoy  buildlnir  or  part 
of  a  bailding  attached  to  the  aald  measuaire 
*  thereon  erected"  more  than  IQ  feet  hlgrh  Is  not 
limited  to  the  houae  or  building  then  existing 
on  the  land. 

8.  A  ehan^pe  in  the  use  of  premises  from 
residence  to  business  purposes  after  the  making 
of  a  covenant  restricting  erections  thereon 
tbove  a  certain  height  Is  not  sufficient  to  destroy 
the  effect  of  the  covenant. 

On  Behtaring. 

4.  Bonding  along  the  division  line  and 
partly  on  eaeh  lot  a  solid  wall  higher 
than  a  covenant  requires  tbe  servlenl^  lot  to  re- 
main  nnobstracted  for  tbe  purpose  of  furnishing 
light  and  air  to  the  dominant  lot  will  prevent 
the  dominant  owner,  who  builds  it,  from  enf  orc- 

Nora—For  restrictions  on  buildings  as  ease- 
stents  of  light  and  air,  see  nets  to  Case  v.  MIoot 
(]fiaB.>22I..R.A.68a. 
84  L.  a  A. 


ing  tbe  covenant  In  equity  as  to  the  space  below 
the  top  of  |the  walU  bat  will  not  absolutely  ter- 
minate the  covenant. 

(May  4,  18QS.) 

APPEAL  by  plaintiffs  from  a  decree  of  tbe 
Court  of  Common  Pleas,  No.  2,  for  Phila- 
delphia County  refusing  an  injunction  to  re- 
strain defendants  from  constructing  a  build  log 
on  certain  property  in  alleged  violation  of  a 
restrictive  covenant.    Reversed,' 

The  facts  are  stated  in  the  opinions. 

Messrs,  Henry  K.  Fez  and  Charles  C. 
Lister,  for  appellants: 

Any  words  indicatiog  tbe  intention  of  the 

{>arties  create  a  covenant  ruDniog  with  tbe 
and. 

Pasehall  v.  Passmt*^,  15  Pa.  807;  Cromvcers 
Case,  2  Coke,  71a,  ano  Sbeppard's  ToucIisiodp. 
122;  Uartung  v.  WiiU,  69  Wis.  286;  BatUif  v. 
Foerderer,  162  Pa.  460. 

While  at  common  law  it  would  be  necpssitry 
to  make  an  inquiry  as  to  the  relative  difference 
between  a  coodition  and  a  covenant,  yet  eqiiiiv 
goes  directly  to  its  substantial  elements  and  in- 
quires what  duty  does  it  assure  and  to  whom. 

Clark  V.  Martin,  49  Pa.  297. 

Tbe  manifest  and  only  purpose  of  tbe  parties 
to  tbe  covenant  was  to  assure  light  and  air  to 
the  properties  ad  joiniog  tlie  restricted  premises. 
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Equity  will  give  effect  to  tbe  InteDtion  and 
•pirit  of  the  resliiction  by  restraining  any  im- 
pairment  of  the  light  and  air. 

Clark  V.  Martin,  supra;  MuzzareUi  ▼.  Evl- 
Mzer,  163  Pa.  646;  Ivorv  v.  Btirw.b^PtL.  800; 
St.  Andrews  Lutheran  Ukureh's  Appeal,  67  Pa. 
512;  Bald  Eagle  Valley  R,Co.  v.  NittanyValUy 
R  Co.m  Pa.  284,  29  L.  R.  A,  428;  Wray  v. 
Lemon,  81*  Pa.  278;  Philij^s  Appeal,  98  Pa. 
60;  Groff  V.  BirdinBdnd  Tump.  Co,  144 Pa. 
152. 

The  instrumeot,  being  the  deed  of  the*  party 
to  be  bound,  must  be  taken  most  strongly 
against  him. 

Beeson  y.  Patterson,  86  Pa.  27;  Miners  Ap- 
peal, 61  Pa.  288;  Klaer  y.  Bidgway,  86  Pa.  584. 

Many  cases  have  been  found  where  a  build- 
ing restriction  has  been  held  to  be  invalid  by 
reason  of  the  changed  conditions  of  the  neigh- 
borhood, but  for  the  mofi>t  part  these  cases  con- 
tain conditions  or  restrictions  which  affected 
either  the  person  of  the  owner  or  the  time  to 
which  they  were  limited,  or  relating  to  the 
character  of  the  use  and  occupation  of  the 
premises. 

Columbia  College  v.  Thaeher,  87  N.  T.  811; 
Keates  t.  Lyon,  L.  K.  4  Cfa.  218;  Peek  v.  MaU 
thews,  L.  R.  8  Eq.  517;  Sayers  v.  CoUyer,  L.  R. 
24  Ch.  Div.  180;  Roper  v.  Williams,  Turn.  & 
R.  18;  Page  y.  Murray,  46  N.  J.  Eq.  825; 
Duncan  y.  Central  Pass,  B.  Co.  85  Ky.  525; 
Jewell  Y.  Lee,  14  Allen,  145,  92  Am.  Dec.  744; 
Danav.  Wentworth,  111  Mass.  291. 

Messrs,  Julius  C.  Levjr  and  John  0« 
Johnson,  for  appellees,  in  support  of  petition 
for  rehearing: 

The  construction  of  a  party  wall  by  one 
owner  amounts  to  a  premanent  dedication  of 
such  wall  to  the  use  of  both  owners  as  a 
party  wall. 

It  ayails  nothing  to  the  appellants  to  appeal 
to  the  restriction. 

By  their  own  act  they  haye  done  that  which 
amounts  to  an  extinguishment.  When  they 
crossed  the  line  and  built  the  only  wall  permis- 
sible, i.  e.,  a  solid  one,  the;^  did  an  act  utterly 
inconsistent  with  the  maintenance  of  the  re- 
striction. 

Hoffstot  y.  VoighU  146  Pa.  686;  Evans  y. 
Jayne,  28  Pa.  86;  ChUds  y.  Napheys,  112  Pa. 
507;  Kirln/  v.  Fitzpatrick,  168  Pa.  487;  Weig- 
mann  y.  Jones,  168  Pa.  880;  Western  Nat. 
Banies  Appeal,  102  Pa.  188. 

The  yoiuntary  act  of  each  of  the  appellants 
in  permanently  obstructing  the  easement  ex- 
tinguished the  same. 

Moore  y.  Bawson,  8  Bam.  &  C.  882;  Corning 
T.  Qould,  16  Wend.  589;  Taylor  y.  Hampton, 
4  McCord,  L.  96,  17  Am.  Dec.  710;  Washb. 
Easem.  new  ed.  *559;  Innes,  Ensem.  85;  Dyer 
y.  Sartford,  9  Met.  895,  48  Am.  Dec.  899;  MatU 
y.  Hawkins,  5  Taunt.  20. 

The  erection  by  Allen  of  a  party  wall  to  the 
full  depth  of  his  lot  notwithstanding  the  fact 
that  there  are  some  openings  therein  in  the 
•outhern  part  entitles  the  appellees  to  the  use 
of  such  party  wall  to  any  height. 

The  act  or  each  of  the  appellants  in  erecting 
solid  party  walls,  even  though  they  did  not  ex- 
tend the  whole  depth  of  the  lot,  extinguishes 
the  restriction,  which  ia  inyalid  if  not  enforcea- 
ble to  its  full  extent. 

The  acts  of  the  appellants  in  the  construction 
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of  party  walls  make  it  imposiblosnow  to  per- 
ceptibly injure  their  properties  in  light  and 
air  by  the  erection  of  a  building  south  of  such 
whIIs 

Peek  y.  Matthews,  L.  R.  8  Eq.  514;  Child  y. 
Douglas,  5  De  G.  M.  &  G.  742. 

Dean*  J.,  deliyered  the  opinion   of   the 
court: 

In  the  year  1881,  William  Hauise,  being  the 
owner  of  a  lot  of  /i^und  on  the  south  side  of 
Chestnut  street,  between  Twelfth  and  Thir- 
teenth streets,  fronting  on  Chestnut  74  feet^ 
and  extending  back  to  Sansom  street  235  feet, 
divided  it  into  three  lots,  giving  the  middle 
and  western  lot,  each,  a  frontage  on  Chestnut 
street  of  25  feet,  and  the  eastern  one  24  feet  on 
the  same  street,  all  extending  back  at  right 
angles  to  Sansom  street.  On  each  of  the  two 
outer  lots  he  built  a  8^  story  brick  house,  coy- 
ering  the  entire  front,  these  main  buildings  ex- 
tending back  51  feet  11  inches;  then,  back, 
buildings  for  dining  room  and  kitchen,  only 
two  stories  high,  but  extending  66  feet  further 
back.  These  back  buildit^s,  however,  were 
5  feet  6  inches  narrower  than  the  main  build- 
ing, leaving  that  width  between  the  walls  and 
the  lines  of  the  middle  lot.  He  also  built  a 
house  on  the  middle  lot.  the  main  building  be- 
ing  the  same  as  the  other  two,  but  with  no 
back  building,  the  kitchen  being  in  the  base- 
ment, the  windows  looking  south  towards  San- 
som street.  On  March  24,  1882,  Hause  con- 
yeyed  both  the  eastern  and  western  lots  to 
Lindsay  Nicholson  and  Rebecca  H.  Willing, 
for  the  consideration  of  $19,000  for  each  lot. 
In  the  deeds  was  this  condition:  ''Under  the 
condition,  nevertheless,  that  no  building  or 
part  of  a  building,  other  than  steps  and  rail- 
ings, cellar  doors,  door  frames,  window  shat- 
ters, eaves,  and  cornices,  shall  hereafter  be 
built  or  erected  on  the  said  hereby-granted  lot 
of  ground  within  5  feet  of  the  south  line  of 
the  said  Chestnut  street.  And  the  said  William 
Hause,  for  himself,  his  heirs,  executors,  ad- 
ministrators, and  assigns,  doth  hereby  coye- 
nant,  promise,  and  agree  to  and  with  the  said 
Lindsay  Nicholson,  bis  heirs  and  assigns,  that 
the  house  on  the  lot  of  ground  adjoining  to  the 
west  of  the  hereby- granted  lot,  now  belonging 
to  the  said  William  Hause,  shall  be  foreyer 
hereafter  restricted  from  having  any  building 
or  part  of  a  building  attached  to  the  said  mes- 
suage thereon  erected  of  a  greater  height  than 
10  feet  from  the  surface  of  the  yard."  The 
numbers  of  these  two  lots  are  1,206  and  1,210. 
The  title  to  1,206,  by  regular  conyeyances,  all  * 
duly  recorded,  and  embodying  the  condition, 
in  1888  became  vested  in  this  plaintiff,  and  in 
1888  that  of  1,210  became  vested  in  George 
Allen  for  the  consideration  of  $125,000.  On 
November  10,  1882,  Hause  for  the  considera- 
tion of  $16,000,  conyeyed  the  middle  lot.  1.208, 
to  one  Stewart,  under  whom  defendants  claim. 
In  that  deed,  after  mentioning  that  the  lot  is 
bounded  east  by  1,206  and  west  by  1,210,  Is  in- 
serted the  following  condition:  "Under  the 
condition,  neyertheless,  that  no  build  ing,.  other 
than  steps  and  railings,  cellar  doors  and  door 
frames,  window  shutters,  eaves,  and  cornices, 
shall  hereafter  be  built  or  erected  on  the  said 
hereby  gran  ted  lot  of  ground  within  5  feet  of 
the  south  line  of  the  said  Chestnut  street;  and 
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■abject  to  tbe  condition  that  the  house  on  the 
lot  of  KToand  hereby  granted  is,  and  shall  be 
forever,  restricted  from  having  any  building 
or  part  of  a  building  attached  to  the  said  mes- 
suage now  erected  thereon  of  greater  height 
than  10  feet  from  the  surface  of  the  jara." 
In  tbe  warranty  clause  it  is  declared  it  is  ''un- 
der the  condition  and  subject  as  aforesaid." 
There  seems  to  be  no  doubt  that  in  the  inter- 
vening sixty-three  years  between  18S2,  the  date 
of  the  first  conveyance,  and  1895,  when  de- 
fendants took  their  title,  the  owners  and  occu- 
pants of  the  middle  lot  had.  in  some  particu- 
lars, failed  to  keep  within  the  strict  terms  of 
their  conveyance.  Structures  had  been  put 
upon  the  Sansom  street  end  of  the  lot  higher 
tiian  the  limit  prescribed  in  the  deed,  and  some 
of  the  buildings  on  the  lot  in  rear  of  the  main 
building  were  of  a  height  slightly  in  excess  of 
the  allowable  10  feet  from  the  surface;  but  no 
hostility  to  right  of  plaintiffs  was  intended, 
and  there  was  no  substantial  interference  with 
the  light  and  air  enjoyable  by  1,206  and  1,210 
from  a  practically  unobstructed  middle  lot 
free  from  hieb  buildings.  The  defendants, 
the  last  purcnasers  of  the  middle  lot,  are 
about  to  take  down  the  old  house  erected 
in  1832,  with  the  view  of  putting  upon  it  a 
building  100  feet  high,  extending  from  Chest- 
nut to  Sansom,  formerly  George,  street  The 
plaintiffs  file  this  bill  to  restrain  them,  allering 
ibat  such  a  structure  wiU  be  a  palpable  viola- 
tion of  their  right  under  the  covenants  in  the 
prior  deeds  of  tbeir  common  grantor.  The  de- 
fendants admitted  the  facts  as  we  have  stated 
them,  but  denied  that  tbe  building  they  in- 
tended to  put  up  was  an  illegal  violation  of  the 
restriction.  Further,  they  averred  the  chamc- 
ter  of  Uie  locality  had  wholly  changed  since 
1832.  when  the  restriction  was  first  Imposed. 
At  that  time  that  part  of  Chestnut  street  was 
taken  up  by  residences;  now  it  is  devoted  to 
business.  The  court  below  refused  to  enjoin 
defendants,  and  plaintiffs  appeal. 

We  are  of  opinion  tbe  issue  turns  wholly  on 
tbe  interpretation  of  the  covenant  in  tbe  deed 
of  March  24,  1882,  from  Hause  to  Nicholson, 
for  lot  1,206.  Tbe  grantor  covenants  for  bim- 
•elf,  his  heirs,  and  assigns,  with  the  grantee, 
bis  heirs,  and  assigns,  "that  the  house  on  tbe 
lot  of  ground  adjoining  to  tbe  west  of  tbe 
bereby-granted  lot,  now  belonging  to  the  said 
William  Hause,  shall  be  forever  hereafter  re- 
stricted from  having  any  building  or  part  of  a 
building  attached  to  tbe  said  messusge  tbereon 
erected  of  a  greater  height  than  10  feet  from 
tbe  surface  of  the  yard ."  Then  tbe  subsequent 
conveyance  of  the  middle  lot  imposes  on  that 
grantee  and  his  assigns  subserviencv  to  tbe  re- 
striction in  favor  of  the  grantees  of  toe  east  and 
west  lots.  Does  the  covenant  run  with  tbe  land  ? 
If  so,  tbe  power  of  the  owner  of  the  land  out  of 
wbicb  he  carved  three  lots  to  burden  tbe  mid- 
dle one  with  such  a  continuing  covenant  caunot 
be  questioned.  It  has  been  decided,  as  will  be 
Dolfced  from  the  cases  hereinafter  cited,  tbat 
in  equity  the  test  by  which  to  determine 
wbetber  a  covenant  In  a  deed  runs  with  the  land 
is  tbe  intention  of  the  parties.  To  ascertain 
the  intention,  resort  must  be  bad  to  the  words 
of  tbe  covenant  read  in  the  light  of  the  sur- 
roondings  of  the  parties  and  tbe  subject  of  the 
grant.  It  is  argued,  in  substance,  that  a  cov- 
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enant  running  with  the  land,  so  manifestly 
prejudicial  to  tbe  en  jovment  of  the  middle  lot, 
could  not  have  been  intended  bv  the  grantor; 
tbat  the  reasonable  construction  is,  the  obliga- 
tion under  it  terminates  with  tbe  removal  of 
tbe  house  then  upon  tbe  middle  lot.  Tbat  this 
covenant,  if  a  perpetual  burden,  now  most  vex- 
atiously  restricts  the  owner  of  1,208  in  tbe  en- 
joyment of  tbe  property,  and  very  greatly  de- 
preciates its  value,  may  be  conceded;  and,  if 
such  result  had  appeared  imminent  at  ibe  date 
of  the  conveyance,  this  argument  would,  per- 
haps, not  have  been  witbout  weigbt.  It  will 
be  noticed  that,  notwithstanding  the  restric- 
tion, the  consideration  for  tbe  middle  lot  in 
1882  was  916,000,  and  for  each  of  the  others 
$19,000.  The  owner  seems  to  have  received, 
in  enhanced  value  of  tbe  two  outside  lots,  by 
reason  of  the  additional  back  buildings  and  the 
l>eneflls  accruing  to  them  from  tbe  restriction 
in  tbeir  favor  on  the  middle  one,  $6,000.  He, 
doubtless,  at  tbat  day  assumed  this  sum  repre- 
sented the  value  of  the  relative  advantages  and 
disadvantages  to  the  lots  created  by  the  restric- 
tion. But  he  did  not  foresee  tbe  comparatively 
near  future  any  more  than  we  see  ours.  In 
our  bargains,  to  the  extent  we  judge  probable, 
we  provide  for  and  guard  against  proximate 
future  contingencies.  As  to  tbe  very  remote 
or  what  appears  to  us  the  very  remote,  we  ar^ 
indifferent.  The  serious  effect  of  the  restric- 
tion now,  after  the  comparatively  sbort  period 
of  sixty  years,  as  affecting  the  enjoyment  of 
the  middle  lot,  even  if  his  intention  had  been 
to  bold  it  for  bimself  and  heirs,  was  not  thought 
probable  by  him  or  any  other  lot  owner  of  tbat 
period.  The  present  values  of  real  estate  in 
tbe  present  jPbiladelphia  may  have  been 
thought  possible  in  a  couple  of  centuries,  but 
not  sooner.  Tbey  knew  tbe  growth  of  tbe  city 
in  the  preceding  century  and  a  half  of  its  exist- 
ence, and  tbat  it  had  then  reached  a  popula- 
tion of  less  than  200,000,  but  tbev  bad  no  rea- 
son to  believe  tbat  in  tbe  next  half  centurv  tbe 
population  would  reach  more  than  a  million, 
and  tbat  new  methods  of  communication  and 
travel  would  then  have  placed  otber  millions 
practically  as  close  to  them  as  was  Lancaster 
county  then.  Tbey  bargained  on  a  knowledge 
of  their  future  no  more  limited  tban  ours  as 
to  our  future,  only  much  more  limited  tban 
ours  of  theirs,  because  we  are  looking  back- 
ward. Not  one  of  us  would  hesitate  to  place 
a  perpetual  burden  on  land  we  expected  to 
bold  In  favor  of  land  we  wanted  to  sell,  if 
tbereby  a  present  decided  pecuniary  benefit  re- 
sulted, and  no  serious  depreciation  was  prob- 
able in  tbat  held  for  a  century  or  two.  To  us, 
with  no  laws  of  entail,  and  no  particular  pas- 
sion for  perpetuating  family  landed  estates  in 
city  lots,  that  period  suggests  to  tbe  mind  a 
practical  "forever,"  and  so  it  probably  appeared 
to  Hause  when  he  burdened  wbat  he  kept  to 
enbance  tbe  price  of  wbat  he  sold.  It  was  not 
an  absurdly  bad  bargain,  tending  to  negative 
the  intention  of  a  continuing  covenant,  but  was 
merely  such  an  ignorance  of  a  phenomenal 
future  as  exists  where  men  of  good  business 
capacitv  sell  land  one  year  which  enhances  in 
value,  in  some  instances,  the  next  year,  one  or 
two  hundred  per  cent.  Of  course,  tbey  would 
not  have  sold  if  they  had  known,  or  had  reason 
to  believe,  such  appreciation  probable,  and 
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Hauie  would  not  have  placed  the  reBtrictioD  on 
the  middle  lot  if  he  had  thought  it  probable 
that  without  it  the  lot  would  appreciate  in 
▼alue  an  average  of  20  per  cent  annually,  he- 
aides  yielding  the  inteiest  on  his  origioa]  in- 
yestmeot.  Considering  the  surroundings,  we 
aee  nothing  in  the  historical  fact  of  the  growth 
in  value  and  change  of  use  of  unencumbered 
lots  to  negative  the  intention  of  the  grantor  as 
indicated  by  his  words.  And  this  intention  is 
only  the  more  clear  when  we  consider  the  sub- 
ject of  the  contract.  He  had  built  the  three 
Louses  with  a  view  to  such  a  restriction.  By 
the  character  of  the  structures  he  intended  the 
miidle  lot  should  be  servient  to  the  other  two. 
For  the  depth  of  the  main  buildings  they  should 
be  equal,  but  from  these  back  the  east  and 
west  lots  should  be  dominant.  The  middle 
shidl  have  no  building  higher  than  10  feet 
erected  upon  it.  For  this  one  he  provides  a 
basement  kitchen,  so  that  the  lot  is  unob- 
structed from  all  three  main  buildings  to  the 
rear.  What  was  the  purpose  in  having  the  lot 
thus  unobstructed?  Manifestly  that,  as  thus 
arranged  by  him,  all  three  should  enjoy  light 
and  air.  He  then  conveys  the  two  outer  lots 
with  an  expressed  intention  conforming  to  the 
structures.  These  last  measured  the  extent  to 
which  the  dominant  lots  should  "forever"  en- 
Joy  light  and  air;  at  the  same  time  did  not  ex- 
clude the  occupant  of  the  main  building  on 
the  middle  one  from  a  like  benefit.  The  lat- 
ter's  right  to  the  enjoyment  of  the  surface  of 
his  lot  for  building  purposes  is  alone  restricted. 
The  parties  were  not  dealing  about  houses  as 
houses,  but  concerning  the  future  enloyment 
of  land,  with  light  and  air,  as  affectea  by  the 
plans  and  size  of  houses  or  buildings  which 
were  then  or  might  be  thereafter  erected  upon 
it.  The  word  used,  "forever,"  is  not  one  ap- 
propriate to  the  limited  existence  of  a  house  or 
other  building,  but  to  the  durability  of  land. 
The  expression,  if  intended  only  to  restrict 
while  the  then  house  stood,  is  scarcely  less 
awkward  than  if,  intending  to  restrict  only  dur- 
ing the  life  of  the  first  grantee,  the  grantor  had 
said,  "And  durine  the  life  of  the  said  Lindsay 
Kicholson  the  said  Hause  and  his  assigns  shall 
be  forever  hereafter  restricted."  A  word  is 
used  emphatically  expressive  of  a  continuance 
beyond  the  duration  of  a  life  or  the  existence 
of  an  artificial  structure,  which,  if  simply 
omitted,  would  have  indicated  the  intent 
claimed  by  appellees. 

The  purpose  to  afford  air  and  light  to  the 
dominant  lots  could  only  be  accomplished  by 
an  unlimited — as  to  time— restriction,  and  there 
is  nothing  to  indicate  that  a  change  in  the  na- 
ture of  the  occupancy  should  anect  the  ex- 
pressed right  under  the  covenant.  It  is  probable 
that  deprivation  of  air  is  less  endurable  to  the 
occupants  of  a  dwelling  than  to  those  of  a  store 
or  factory,  and  generally  the  latter  are  less  dis- 
posed to  resist  such  deprivation;  but  these  ele- 
ments promote  the  health  and  comfort  of  one 
class  of  occupants  as  fully  as  the  other,  and 
both  have  the  same  right  to  insist  on  a  restric- 
tion for  their  protection.  No  such  change  in 
the  use  of  the  land  as  appears  here  has  ever 
been  held  destructive  of  the  original  covenant 
in  any  of  the  adjudicated  cases  in  this  state; 
nor,  in  our  opinion,  can  such  judgment  be  sus- 
tained on  sound  legal  principles.    Taking  the 
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surroundings  of  the  parties  at  the  date  of  the 
conveyance,  the  subject  of  the  contract,  the 
purpose  of  it,  and  the  words  of  it,  we  are  of  the 
opinion  it  was  intended  to  place  a  restriction 
upon  the  middle  lot,  running  with  the  land,  for 
the  benefit  of  the  eastern  lot  which  should  for- 
ever prevent  the  obstruction  of  light  and  air  by 
buildings  higher  than  10  feet  to  the  rear  of  the 
main  building.    As  long  as  such  restrictions 
are  not  unlawful,  It  is  to  no  purpose  to  argue 
that  they  seriously  retard  the  improvement  of 
the  city.    We  can  no  more  strike  down  by  de- 
cree a  lawful  restriction  creating  an  easement 
than  we  can  compel  the  lot  owner  to  erect 
buildings  in  accord  with  the  best  style  of  archi- 
tecture.   Contracts  such  as  this,  whether  con- 
strued as  covenants  or  conditions,  since  Spenea^$ 
Ccute,  1  8mith,  Lead.  Cas.  9th  Am.  ed.  174. 
have  been  enforced  both  at  law  and  in  equity 
between  the  immediate  parties  to  them  and 
their  grantees,  near  and  remote.    And  whether 
they  te  personal  to  the  grantor  or  be  limited  to 
a  period  less  than  "forever"  depends  on  the  in- 
tention of  the  parties,  as  expressed  in  the  writ- 
ten instrument.     Clark  v.  Martin,  49  Pa.  297; 
MuiBsareUi  v.   Hulshizer,  168  Fa.   646;    Bald 
BagU  ValUy  R  Co,  v.  Nittany  VaUey  IL  Go. 
171   Pa.  284,  29  L.  R.  A.  428.    We  concede 
some  of  the  cases  decided  in  other  states  are  in 
apparent  conflict  with  our  decision.    But  what 
this  court  has  uniformly  held,  and  now  holds, 
is  that  where  the  restriction,  notwithstanding 
the  change  of  use  of  the  land  and  buildings, 
still  is  of  substantial  value  to  the  dominant  lot, 
equity  will  restrain  its  violation,  if  relief,  as 
here,  is  promptly  sought.     There  may  be,  and 
doubtless  will  occur,  cases  where  the  restric- 
tion has  ceased  to  be  of  an^  advantage.    In 
such  cases  equity  would  not  interpose  and  re- 
tard improvements  simply  to  sustain  the  literal 
ohservance  of  a  condition  or  covenant.    And 
three  of  the  cases  relied  on  by  appellees  are  of 
this  very  character,  and  therefore  clearly  dis- 
tinguishable from  the  one  before  ma.    uk  Co- 
lumbia College  v.  TMcher,  87  N.  T.  811.  the 
agreement  was  between  owners  of  dwelling 
houses  that  one  of  them  would  not  erect,  carry 
on,  or  establish  any  stable,  schoolhouse,  engine 
bouse,  community  house,  or  any  kind  of  man- 
ufactory, trade,  or  business  whatsoever  on  Um 
land.    Ilis  grantees  opened  up  and  carried  on 
many  kinds  of  business  in  violation  of  the  orig- 
inal covenant.    The  purpoM  of  the  covenant 
was,  manifestly,  to  secure  privacy  and  freedom 
from  noise  in  the  dwelling  houses.    But  by  the 
construction  of  an  elevated  railroad  its  desira- 
bility for  dwellings  had  been  practically  de- 
stroyed: privacy  and  quiet  could  no  longer  be 
enjoyed.    The  court  refused  to  enjoin  the  use 
of  the  land  for  business  and  manufacturing 
purposes,  because,  by  the  change  consequent 
upon  the  construction  and  operation  of  the 
railroad,  the  purpose  of  the  restriction  had 
been  defeated.    Equity  would  not  lend  its  aid 
to  the  enforcement  of  a  mere  Ic^al  right,  where 
no  damage  resulted  to  plaintiff  from  nonen- 
forcement.    In  Page  v.  Murray,  46  N.  J.  £q. 
3^5,  the  restriction  was  to  protect  the  land 
from  cheap  tenement  buildings,  and  encourage 
its  occupation  by  a  superior  class  of  residenta. 
To  this  end  it  provided  that  for  a  period  of 
twenty  years  no  building  should  be  erected 
costing  less  than  $8,000,  and  no  hotel,  tavern^ 
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lager-beer  saloon,  Hyerr  stable,  etc.,  should  be 
•erected  thereon.  In  the  meantime  buildings 
of  a  low  class  had  been  erected  in  all  the  sur- 
loondine  neighborhood.  The  purpose  to  make 
the  land  denrable  for  another  class  of  occu- 
pants was  thereby  defeated,  and  this,  together 
with  the  fact  that  the  twenty -years  term  had 
nearly  expired,  Induced  the  court  to  refuse  an 
injunction  to  restrain  violation  of  the  condi- 
tion. The  court  would  not  enjoin  that  which 
'Coald  not  damage  the  plaintiff.  In  JetoeU  v. 
Lee,  14  Allen.  145,  92  Am.  Dec.  744,  there  was 
a  condition  In  the  grant,  that  the  land  border- 
ing on  the  ocean  should  be  used  for  do  other 
purpose  than  access  to  the  water  for  bathing 
and  boating,  and  low  bath  houses.  It  was 
held,  from  the  facts  in  that  case,  that  the  inten- 
tion of  the  grantor  was  to  create  a  restriction 
in  favor  of  adjoining  land  which  he  continued 
to  bold;  that,  as  this  land  had  passed  to  other 
grantees  in  separate  lots,  they  could  not  insist 
on  a  restriction  personal  to  the  original  grantor; 
and  the  court  says:  ''Where  it  is  apparent 
that  the  condition  was  annexed  to  a  grant  for 
the  purpose  of  improving  or  rendering  more 
beneficial  and  advantageous  the  occupation  of 
the  estate  granted  when  it  should  become  di- 
vided into  separate  parcels  and  be  owned  by 
different  Individuals,  or  when  the  manifest  ob- 
ject of  a  restriction  on  the  use  of  an  estate  was 
to  benefit  another  tract  adioining  to  or  in  tlie 
vicinity  of  the  land  on  which  the  restriction  is 
imposed."  equitable  relief  will  be  afforded. 
Not  one  of  tbese  cases  is  in  conflict  with  oar 
decisidu  here;  on  the  contrary,  they  support  it. 
While  cases  are  cited  which  support  the  con- 
tention of  appellees,  the  weight  of  authority  is 
the  other  way,  and  we  see  nothing  to  induce 
fis  to  depart  from  the  settled  rulings  on  this 
<)ae8tion  as  annomiced  in  our  own  cases  al- 
ready cited. 

T/te  decree  cf  the  court  bdow  rtfueing  an  in- 
function  is  reversed,  and  injunction  is  awarded 
as  prayed  for  in  plaintiffs'  bill.  It  is  further 
ordered  that  appellees  pay  the  costs. 

A  petition  for  rehearing  having  been  filed, 
I>eapf  J. ,  on  July  15,  lw6,  handed  down  the 
following  response: 

At  the  first  bearing  in  this  case,  both  in  oral 
argument  and  on  the  paper  books,  the  case 
turned  on  but  a  single  question,  viz.,  whether 
the  restriction  as  to  buildUag  placed  by  the 
original  grantor  on  lot  No.  1.208,  in  favor  of 
lots  1,206  and  1,210,  was  perpetual,  or  whether 
it  ended  with  the  existence  of  the  house  then 
upon  the  middle  lot.  After  a  careful  consid- 
eration, we  decided  the  restriction  was  continu- 
ing, and  directed  that  an  iniunction  issue  in 
•conformity  to  the  prayer  of  the  petitioner. 
The  effect  of  this  was  to  restrain  defendants 
from  putting  any  building  on  1^208  to  the  rear 
<Mf  the  house  upon  it  in  1832,  higher  than  10 
feet  from  the  surface  of  the  lot.  The  defend- 
ants then  petitioned  the  court  for  a  modifica- 
tion of  the  decree,  for  the  reason  that,  even  if 
the  judgment  of  the  court  that  the  restriction 
was  a  continuing  one  were  well  founded,  the 
plaintiffs,  by  their  own  acts,  had  relinquished 
the  right  to  assert  it  to  the  full  extent  set  out  in 
Hause's  deed  of  1882.  The  case  is  fully  report- 
<ed.  Landell  v.  J9amf7tofl,175  Pa.  827,  ante,  227. 
The  court  ordered  a  reargument  only  on  the 
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question  as  to  whether  the  decree  should  ba 
modified,  and,  if  so,  to  what  extent  This 
reargument  was  heard  on  the  27th  of  Hay, 
1896.  As  will  be  noticed  in  the  reported  case, 
LandeU's  lot  is  1,206,  the  eastern  one;  the  de- 
fendant's, 1,208,  the  middle  one;  and  Allen's, 
1,210,  the  western  one.  It  now  appears  on  re- 
argument, that  as  to  Landell's  lot  either  he  or 
his  grantors,  years  prior  to  the  filing  of  the 
bill  to  restrain  defendants,  had  built  a  solid 
wall  17  feet  high,  from  the  rear  of  the  old 
building  on  1,208,  south  towards  Sansom 
street,  a  distance  of  not  quite  10  feet,  and  then 
continued  the  same  kind  of  wall,  at  the  height 
of  12  feet.  37  feet  further.  The  defendant 
calls  this  a  party  wall.  There  is  no  evidence 
that  it  is  such,  or  was  so  intended  by  the 
builder,  except  that  It  extends  over  the  line  of 
1,206,  and  resu  partly  on  1,208.  The  charac- 
ter of  the  structure.  12  feet  in  height  for  87 
feet  in  length,  and  then  17  feet  high  for  about 
19  feet,  rebuts  the  inference  that  it  was  ever 
intended  as  a  party  wall  in  the  legal  significa- 
tion of  that  term,  to  be  used  by  both  lot  own- 
ers for  building  purposes.  The  most  that  can 
be  said  for  it  on  the  evidence  is  that  it  was  a 
partition  or  division  wall,  the  same  as  a  parti- 
tion fence  dividing  the  two  lots.  It  may  have 
been  a  trespass  on  1,208  to  the  extent  it  rests  on 
that  lot  if  so,  the  owner  or  owners  submitted 
to  it;  but  by  their  submission  they  acquired  no 
right  inconsistent  with  the  restriction  imposed 
upon. the  middle  lot  by  the  covenant  in  the 
deed.  The  right  to  a  party  wall  is  statutory. 
It  is  not  a  right  to  at  any  time,  and  in  any 
manner,  use  the  land  of  another.  One  of  two 
adjoining  owners,  for  building  purposes,  may, 
subject  to  limitations  consistent  with  the  right 
of  each,  encroach  upon  his  neighbor  with  a 
party  wall.  But,  manifestly,  this,  was  no  such 
structure,  and  conferred  on  defendants  no  right 
to  assume  that  it  absolutely  terminated  the  re- 
striction in  favor  of  the  Landell  lot;  for,  even 
if  a  party  wall,  at  most  it  gave  the  middle  lot 
owner  the  right  to  use  it  as  a  party  wall  to 
the  height  of  10  feet,  the  limit  of  the  restric- 
tion. But  the  wall  was  solid  to  the  height  and 
length  it  was  built.  The  purpose  of  the  re- 
striction was  to  afford  light  and  air  to  1,206, 
and  the  extent  of  the  enjoyment  was  measured 
by  the  ex  tent  of  the  restriction  on  1.208.  That 
restriction  was,  no  building  or  part  of  a  build- 
ing should  be  added  to  the  house  upon  the  lot 
tolhe  rear,  higher  than  10  feet  from  the  sur- 
face of  the  lot.  But  Landell  or  his  grantors 
themselves  erect  a  solid  wall  along  the  line  of 
1,206  and  1,208.  56  feet  in  length  from  the  rear 
of  the  old  building  on  the  middle  lot,  through 
which  neither  light  nor  air  could  penetrate. 
By  their  own  act,  plaintiffs  have  said,  "For  19 
feet  we  do  not  ask  for  light  and  air,  except  at 
the  height  of  17  feet,  and  for  37  feet  further 
we  do  not  ask  for  either  except  at  the  height  of 
12  feet"  Clearly,  equity  will  not  compel  de- 
fendants to  award  plaintiffs  that  which,  by 
their  own  distinct  and  unequivocal  act,  they 
have  declared  is  valueless  to  them. 

It  is  alleged  now  the  ownership  of  plaintiff 
to  1,206  does  not  extend  to  Sansom  street,  but 
only  149  feet  from  Chestnut,  leaving  about  86 
feet  to  which  the  injunction  should  not  apply. 
To  this  it  is  replied  the  bill  alleges  and  the 
answer  admits,  plaintiffs,  Landell  et  aL,  owik 
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tMck  to  Sansom  street;  aod  tbere  Is  do  proof 
to  the  contrary.  So  far  as  we  can  discover 
from  the  pleadings  and  proofs,  the  title  of  Lan- 
dell  etaL,  or  any  part  of  it,  is  nowhere  dis- 
puted; therefore  we  can  make  no  modification 
of  the.  decree  in  this  particular.  The  restric- 
tion here  by  the  covenants  in  the  original  deeds, 
renders  it  impossible  to  make  such  modifica- 
tion of  the  original  decree  as  will  preserve  the 
apparent  right  of  defendant  as  ajpiinst  each  of 
these  parties.  The  middle  lot  is  servient  to 
both  the  eastern  and  western;  but  the  owner 
of  neither  the  eastern  nor  western  can,  by  his 
independent  act  or  deed,  relinquish  that  sub- 
serviency so  as  to  affect  the  other.  Here  the 
owner  of  1,206  has  declared  that  for  19  feet 
light  and  air  from  1,208  are  valueless  to  him 
below  a  height  of  17  feet,  and  for  87  feet  fur- 
ther they  are  valueless  below  12  feet;  thus,  for 
a  distance  of  56  feet,  waiving  the  strict  terms 
of  the  restriction.  The  owner  of  1,210  has 
also  waived  the  restriction  by  building  bis  wall 
66  feet  to  a  height  of  18  feet  9  inches.    We 


cannot  sav,  because  the  one  waived  the  restrio 
tion  for  19  feet  to  the  height  of  17  feet,  there^ 
fore  the  other  did  so  too;  or  because  one 
wsived  it  for  87  feet  to  the  height  of  13  feet  1^ 
inches,  therefore  the  other  is  bound,  when  by 
his  own  act  he  only  waived  to  a  heij&ht  of  Id- 
feet  for  that  distance.  As  we  have  said, 
neither  could,  by  his  independent  act  or  deed, 
affect  the  ri^ht  of  the  other.  But  it  seems  U> 
us  the  correct  conclusion  is  that  to  the  full  ex- 
tent they  have  equally  gone  in  dispensini^  with^ 
the  restriction  both  can  in  equity  be  made  sub- 
ject to  our  decree.  Therefore  we  modify  the 
original  decree  so  that  it  shall  not  operate  to 
restrain  defendants  from  building  to  a  height 
of  18  feet  9  inches  for  a  distance  of  19  feet 
from  the  rear  of  the  old  main  building  of  the 
middle  lot.  Further,  from  the  end  or  the  19* 
feet  thus  specified  it  shall  not  operate  to  re- 
strain defendants  from  building  to  a  height  of 
12  feet  from  the  ground  for  a  further  distance 
of  87  feet.  The  costs  of  this  case  to  be  taxed 
as  part  of  the  original  decree. 


NEW  YORK  COURT  OP  APPEALS. 


Be  Appraisal  of  ESTATE  OF  Augustus 
WHITING,  Deceased. 

(ISO  N.  Y.  27.) 

1.  Bonds  of  m  foreign  oorpoimtlon«  as 
well  as  bonds  and  oertlfleates  of  stock 
of  domestle  oorporations»  when  deposited 
in  a  safe-deposit  vault  within  the  state,  although 
owned  by  a  nonresident,  are  ^^ropertj  within  the 
state,**  within  the  meaning  of  the  transfer  tax 
act  of  189& 

8.   Bonds  issued  by  the  United  States 

were  not  intended  to  be  made  subject  to  tax  by 
the  transfer  tax  act  of  1892,  as  property  over 
whioh  the  state  ^'bas  any  Jurisdiction  tor  the 
purposes  of  taxation.** 

(Qray  and  Haioht,  JJ^  diasenL) 

(October  e,  1801) 

APPEAL  by  the  executors,  etc,  of  Augustus 
Whiting;,  deceased,  from  an  order  of  the 
Appellate  Division  of  the  Supreme  Court,  First 
Department,  affirming  an  order  of  the  Surrogate 
for  New  York  County  assessing  for  succession 
tax  the  estate  of  decedent.  Modified  and  of- 
firmed. 

The  facts  are  stated  in  the  opinions. 

Mr.  Georfl^e  L.  Rives,  for  appellants: 

A  debt  cannot  be  regarded  as  property  in  a 
•tate  in  which  neither  the  debtor  nor  the  cred- 
itor resides. 

People,  Boyt,  y.  Qmmisiionen  cf  Taxet,  28 


N.  Y.  224;    People,   Westbrook,  v.  Tntsteet  <f 
OgdenOmrgh,  48 N.  Y.  890;  Pe&pU  v.  WiUit,  13^ 
K.  Y.  388;  People,  Jeffer»on,  v.  Smith,  8«  N. 
Y.  676;  Eirtland  v.  HotchJciu,  100  U.  8.  491. 
25  L.  ed.  568;  1  Desty,  Taxn.  64,  826;  Johnaotk. 
V.  Oreffon  City,  8  Or.  18;  Ankeny  v.  Multnomah 
County,  4  Or.  277;  OrevtVi  Appeal,  97  Pa.  179; 
8taU  V.  DairympU,  70  Md.  294. 8  L.  R.  A.  872; 
Re  Entton't  Will,  118  N.  Y.  174.  8  L.  R.  A. 
464;  Be  Bomaine't  Estate,  127  N.  Y.  80, 12  L. 
R.  A.  401;  SmalPB  Estate,  161  Pa.  1;  Coleman* 9^ 
Estate.  159  Pa.  281;  Re  Phipps*s  Estate,  77  Hun, 
825:  Re  James,  Id.  211. 

Any    attempt  to  impose  taxes  on  nonresi- 
dents in  respect  to  property  outside  the  juris- 
diction is  void,  because  the  tax  laws  of  »  state- 
have  no  extraterritorial  operation. 

northern  C.  R,  Co.  v.  Jarkson,  74  U.  8.  T 
Wall.  262. 19  L.  ed.  88:  Cleveland,  P,  d  A.R. 
Co.'w, Pennsylvania  {"State  Tax  on  Foreign-held 
Bonds")  84  U.  S.  15  Wall.  800,  21  L.  ed.  179;. 
Be   Ension's  Will,  supra;  People,  Borrow,  v. 
Coleman,  119  N.  Y.  137. 7  L.  R.  A.  407. 

Bonds  of  the  United  States  are  bonds  of  a. 
foreign  corporation. 

Be  Merriam's  Estate,  141  N.  Y.  479;  Orcutfsr 
Appeal,  supra, 

Tbe  stale  has  no  power  to  impose  a  legacy 
or  succession  tax  in  respect  of  bonds  of  the- 
United  States  owned  by  a  nonresident 

Strode  v.  Com.  52  Pa.  ISl;  Re  Swift's  Estate, 
137  N.  Y.  77,  18  L.  R  A.  709:  Re  Merriam'S' 
Estate,  supra;  Re  Hoffman's  Estate,  148  N.  Y. 
827;  JJome  Ins,  Co.  y.  New  York,  184  U.  S.  594, 


NoTB.— As  to  the  sUus  of  property  for  purposes 
of  taxation,  see  numerous  cases  In  a  note  to  Com. 
▼.  Delaware  Division  Canal  Co.  (Pa.)  2  L.  R.  a! 
T06;  also  Liverpool  ft  L.  ft  G.  Ins.  Co.  v.  Board  of 
AsBesBors  (La.)  16  L.  B.  A.  66. 

As  to  th^  Htus  of  debts  evidenced  bj  notes  and 
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mortgages  for  the  purpose  of  taxation,  see  Boyd  v. 
8(>lma  (Ala.)  16  L.  R.  A.  729,  and  note;  also  Holland 
V.  Commissioners  of  Silver  Bow  County  (Mont.)  ST 
L.  B.  A.  797. 

See  also  the  f oUowinv  case.  Be  Houdayer*s  Bstattt^ 
(N.  Y.)  post,  286. 
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83  L.  ed.  1025;  MeCuUoeh  v.  Maryland,  17  U. 
S.  4  Wbeat  816, 4  L.  ed.  579;  WMton  y.  Chafki- 
ton,  27  U.  8.  2  Pet.  460,  7  L.  ed.  4b5:  Bank  of 
Qmmeree  v.  New  York,  67  U.  S.  2  Black,  620, 
17  L.  ed.  451;  New  York.  Bank  qf  the  Com- 
monwealth T.  New  York  City  d  County  Tax 
A  A  Camre.  {"Bank  Tax  Ca»t^\  60  U.  8.  2 
Wall  200, 17  L.  ed.  793;  New  York,  Bank  of 
New  York  Nat,  Bkg.  At$o„  y.  Connelly  C'The 
Banks  V.  The  Mayor"'),  74  U.  8.  7  Wall.  16,  19 
L.  ed.  57;  First  Nat.  Bank  y.  Kentucky,  76 
U.  8.  0  Wall.  853, 19  L.  ed.  701;  Palmer  y. 
McMakon,  188  U.  8.  660,  33  L.  ed.  772. 

Messrs.  Emmet  R.  Olcott*  Edfl^ar  9* 
Z<eveyt  aod  Jabish  Holmes*  Jr.,  with 
Jfr.  Elliot  Dajifortli,  for  respondeot: 

The  Btate  of  New  York  possesses  jurisdic- 
tion, for  purposes  of  taxation,  oyer  bonds  of 
foreign  corporations  actually  within  the  state, 
regardless  of  the  domicil  of  the  owner;  such 
bonds  being  in  themselves  "property"  and  be- 
iofr  capable  of  bayio^  a  situs  of  their  own, 
away  from  the  domicil  of  their  owner. 

Burroughs,  Taxn.  §  6,  and  cases  cited; 
Cooley,  Taxn.  2d  ed.  21,  and  cases  cited. 

Peisonal  property  as  now  defined  k»y  statute 
makes  the  bond  itself  property,  and  not  the 
mere  evidence  of  debt. 

Rey.  Stat.  pt.  1,  chap.  18,  titlej. 

Bonds  are  now  recognized  as  personal  prop- 
erty, and  not  as  mere  evidences  of  debt  or  of  an 
incorporeal  right,  and  haye  a  situs  where 
found. 

Bnrrouffha,  Taxn.  §  50;  People.  Jefferson,  y. 
Smith,  88li.  Y.  585:  Beers  v.  Sftannon,  78  N. 
Y.  299;  People,  Westbrook,  y.  Trustees  of  Cgdens- 
hurgh,  48  N.  Y.  890:  Von  Hesse  v.  Mackaye,  55 
Hun.  868, 121 N.  Y.  694;  Peo^,.  Edison  Electric 
Light  Co.,  y.  CampbOl,  188  K.  Y.  547,  20  L. 
R.  A.  458;  P^(^,  Day,  y.  Barker,  185  N.  Y. 
656;  Be  Houdayer,  8  App.  Div.  474. 

The  fiction  iiolilia  sequuntur personam  does 
not  give  these  booda  a  situs  in  a  foreign  state. 

People,  J^erson,  y.  Smith,  88  N.  Y.  576;  Be 
Bmatn^s  EstaU,  127  K  Y.  80,  12  L.  R.  A. 
401;  Cleteland,  P.  A  A.  B.  Co,  v.  Pennsylvania 
{'*Sifite  Tax  on  Foreign  held  Bonds"),  82  U.  8. 
15  Wall.  800,  21  L.  ed.  179;  People,  Rdison 
EUciric  Light  Co.,  y.  CampbeU,  138  N.  Y.  543, 
20  L.  R.  A.  453;  Plinmton  v.  Bigelow,  93  N.  Y. 
593;  Be  James,  144  K  Y.  6. 

In  the  eyent  of  a  dispute  as  to  the  ownership 
of  bonds  their  presence  in  the  state  gives  juris- 
diction to  our  courts. 

Von  Hesse  y.  Mackaye,  55  Hun,  867,  121  N. 
Y.  691 

The  situs,  for  purposes  of  taxation,  of  rail- 
road bonds  and  government,  state,  and  munici- 
pal bonds,  ia  to  be  determined  by  reference  to 
toe  actual  location  of  the  instruments  themselves. 

CUteland,  P.  <fi  A.  B.  Co,  y.  Pennsylwinia 
(*'State  Tax  on  Foreignheld  Bondif*),  supra; 
PeojOe,  Barrow,  v.  Coteman,  119  N.  Y.  187.  7 
L.  R.  A.  407;  PeopU,  Edison  Electric  Light  Co., 
▼■  CampbeU,  supra;  People  y.  Barker,  135  N. 
Y.  656;  CaUin  y.  HuU,  21  Vt.  158,  Approved 
in  People,  Hoyt,  y.  Commissioners  of  Taxes,  23 
^.  Y.  282;  American  Coal  Co. '  y.  Allegany 
Omnty  Comrs.  59  Md.  185:  Baltimore  y.  Balti- 
more Oily  Pass.  B.  Co,  57  Md.  81;  People,  Jef- 
fermn,  y.  Smith,  supra. 

The  tax  being  on  the  right  of  succession,  and 
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not  on  the  property,  it  ia  Immaterial  whether 
the  property  would  be  taxable  under  the  gen- 
eral tax  laws. 

BeKnoedlm^s  WiU,  140  N.  Y.  880. 

The  yalue  of  the  United  States  bonds  waa 
properly  included  in  determining  the  amount 
of  the  tax. 

Strode  Y.  Com.  52  Pa.  181;  Wallace  v,  Myers, 
88  Fed.  Rep.  184, 4  L.  R.  A.  171. 

The  tax  is  upon  the  privilege  of  succeeding 
to  property,  and  not  upon  property  per  se,. 
which  is  only  used  as  a  medium  for  ascertain- 
ing the  value  of  the  succession  so  as  to  fix  the- 
amount  of  the  tax. 

Be  Swift's  Estate,  187  N.  Y.  77.  18  L.  R.  A. 
709;    Re  Merriam*s  EstaU,  141  N.  Y.  479;  i2^ 
Hoffman's  Estate,  148  N.  Y.  829;  Be  CuUum's 
W%a,  145  N.  Y.  593. 

The  Supreme  Court  of  the  United  States  haa 
repeatedly  upheld  taxes  Imposed  on  the  yalue 
of  the  franchises  of  corporations  or  upon  the 
value  of  privileges  granted,  when  it  has  been  nec- 
essary to  include  the  value  of  the  United  States- 
bonds  in  determining  the  amount  of  the  tax. 

PeojOe  y.  Home  Ins,  Co.  92  N.  Y.  328;  Homis 
Ins.  Co,  y.  New  York,  184  U.  8.  698.  88  L.  ed. 
1029;  Society  for  Sao,  y.  Coite,  78  U.  S.  6  Wall. 
594,  18  L.  ed.  897;  Protident  Inst,  for  Sav.  v. 
Massachusetts,  73  U.  S.  6  Wall.  631,  18  L.  ed. 
918;  Mager  v.  Grima,  49  U.  S.  8  How.  490,  12^ 
L.  ed.  1168. 


J.,  delivered  the  opinion  of  thc^ 
court: 

Augustus  Whiting,  a  resident  of  Newport, 
Rhode  Island,  died  there  on  the  23d  of  July, 
1894,  leaving  a  will  by  which  he  gaye  hia 
entire  estate  in  trust  for  his  infant  daughter. 
At  the  time  of  his  death  he  had  money  on 
deposit  in  a  bank  in  this  state,  and  owned 
certain  bonds  and  certificates  of  stock  that 
were  found  in  a  box  rented  by  him  in  a  safe- 
deposit  yault  in  this  state.    The  stocks  and. 
bonds  were  issued  partly  by  domestic  and 
partly  by  foreign  corporations,   and  there 
were  also  bonds  of  the  United  States  to  the 
amount  of  $52,545.     All  except  the  stock  of 
foreign  corporations  were  included  in  the 
appraisement,  which  was  sustained  by  the 
surrogate  and  by  the  appel  late  d  i  vision.    The- 
theory  upon  which  the  supreme  court,  by  a 
divided  vote,  proceeded  to  Judgment,  was. 
that  the  written  instruments  were  physically 
within  the  state,  and  /constituted  property 
here  subject  to  taxation.      They  were  re- 
garded as  tangible,  and  apparently  as  in  the- 
nature  of  chattels.     I  think  this  is  a  sound 
conclusion,  warranted  by  the  Bomaine  Case, 
which  was  decided  before  the  act  "^to  ta.v 
gifts,  legacies,  and  collateral  inheritances" 
WHS  expanded  into  the  present  statute  "'iiv 
relation  to  the  taxable  transfers  of  property.  ** 
Be  Bomaine's  Estate,  127  N.    Y.    80.  12  L. 
R.  A.  401 ;  Laws  1887,  chap.  718 ;  Laws  1892, 
chap.    399.      I   think,    moreoyer.    that   Mm 
written  instruments  issued  by  domestic  cor- 
porations, including  their  bonds  and  the  in- 
terests represented  by  them,  are  subject  to 
a  succession  tax,  independent  of  the  fact  of 
their  physical  presence  in  this  state,  as  I 
haye  already  attempted  to  show  In  an  opin^ 
ion  filed  in  the  Branson  Cass  (argued  and  de- 
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cided  at  the  same  time  as  the  case  Id  hand), 
150  N.  Y.  1,  poit,  p.  288.  This  involves  the 
conclusion  that  the  legislature  intended  to 
tax  the  investment  itself  when  practicable, 
•otherwise  the  evidence  of  the  investment,  in 
the  form  of  a  certificate,  when  that  is  habit- 
uallv  kept  in  this  state.  The  law  clearly 
•distinffuishes  ''written  Instruments  them- 
selves^ from  **  the  rights  or  interests  to  which 
they  relate"  (Laws  1892.  chap.  677,  g§  1,  4, 
^2),  and  makes  either  taxable.  The  main 
use  of  certificates  is  for  convenience  of  trans- 
fer, and  they  are  treated  by  business  men  as 
property  for  all  practical  purposes.  They 
«re  sold  In  the  market,  transferred  as  col- 
lateral security  to  loans,  and  are  used  in  var- 
ious ways  as  property.  They  pass  by  deliv- 
<ery  from  hand  to  band,  are  the  subject  of 
larceny,  and  are  taxable  generally  when  in 
possession  of  an  agent  in  this  state.  They 
«re  the  only  evidence  of  transfer  required  by 
the  corporations  issuing  them  in  order  to 
make  the  actual  transfer  on  the  books.  There 
is  obvious  propriety  in  subjecting  the  in- 
strument of  transfer  to  a  transfer  tax  when 
it  is  left  in  this  state  for  safe- keeping.  It 
is  subject  to  the  jurisdiction  of  our  laws, 
«nd  hence  is  within  the  intent  of  the  trans- 
fer tax  act.  When  the  design  of  the  legis- 
lature is  to  tax  the  transfer  of  everything 
that  it  has  power  to  tax,  there  is  no  incon- 
sistency in  taxing  in  one  form,  if  another  is 
not  available.  Indeed,  perfect  consistency 
is  not  always  practicable  in  a  scheme  of  tax- 
nation  that  IS  intended  to  let  nothing  escape 
that  can  be  owned  or  transferred.  Tnus,  the 
legislature  intended,  as  I  think,  to  repeal 
the  maxim  JHobilia  p&nanam  aequuntur,  so 
far  as  it  was  an  obstacle,  and  to  leave  it  un- 
changed, so  far  as  it  was  an  aid,  to  the  im- 
position of  a  transfer  tax  upon  all  property 
in  any  respect  subject  to  the  laws  of  this 
•state.  I  think  this  intention  plainly  appears 
from  the  history  of  legislation  upon  the  sub- 
ject, the  decisions  of  the  courts,  some  of  them 
in  effect  repealed,  and  from  the  sweeping 
language  of  the  statute,  which  subjects  every- 
thing that  can  be  owned  in  this  state  to  a 
succession  tax,  except  so  far  as  expressly 
•exempted.  The  legislature  possessed  and 
•exercised  the  power  to  employ  the  maxim 
when  necessary,  and  to  disregard  it  when 
necessary,  to  attain  that  object.  That  dom- 
inant purpose  is  the  key  to  the  construction 
of  the  act,  and  it  should  not  be  thwarted  by 
the  conservatism  of  the  courts,  even  if,  in 
•order  to  embrace  all  kinds  of  property,  it  is 
necessary  to  make  it  so  pliable  in  applica- 
tion as  to  conform  to  all  methods  of  doing 
lousiness,  and  all  ways  of  holding  property. 
A  majority  of  my  associates,  however,  are 
•of  the  opinion  that  the  United  States  bonds, 
-although  physically  present  in  this  state, 
^ire  not  subject  to  a  transfer  tax.  By  their 
direction  I  announce,  as  the  conclusion  of 
the  court,  that  the  certificates  of  stock  in 
iiuestion  as  well  as  all  of  the  bonds,  except 
those  issued  by  the  United  States,  were  prop- 
•erly  held  by  the  courts  below  subject  to  tax- 
ation under  the  transfer  tax  act  on  account 
-of  their  physical  presence  in  this  state ;  that, 
although  the  state  may  have  the  power  to  im- 
.pose  a  succession  tax  upon  United  States 
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bonds,  it  has  not  yet  done  so ;  that  the  phnse, 
**  property  .  .  .  over  which  this  state  has 
any  jurisdiction  for  the  purposes  of  taxa- 
tion,** refers  to  the  jurisdiction  actually  ex- 
ercised through  contemporary  statutes,  rather 
than  to  the  entire  jurisdiction  actually  pos- 
sessed by  the  state ;  that  hence  the  order  ap- 
pealed ffom  ihovld  be  eo  modified  (u  to  exempt 
from  taxation  the  bonds  owned  by  the  decedent 
that  were  isimed  by  tft£  United  States^  and,  a» 
thus  modified,  affirmed,  without  costs  in  this 
court  to  either  party. 

O'Brien*  J.,  concurs. 

Andrewst   Ch.    J.,    and    Bartlett   and 

Martin,  JJ.,  concur  In  the  result. 

Gray,  J.,   dissenting: 

I  cannot  concur  in  the  opinion  that  the 
bonds  of  foreign  corporations,  which  formed 
a  part  of  the  nonresident  decedent's  estate, 
were  subject  to  appraisal  for  taxation  pur- 
poses under  the  transfer  tax  act,  because  they 
happened  to  be,  at  the  time  of  his  decease, 
deposited  within  this  state.  Holding,  as 
we  do,  and  must,  in  conformity  with  author- 
ity and  reason,  that  the  property  represented 
by  the  bonds  is  the  debt  which  follows  the' 
creditor's  person,  I  am  unable  to  perceive 
how  they  can  be  dissociated  from  that  in- 
debtedness. Nor  do  I  perceive  any  good  rea- 
son for  takinga  view  which  perm  Its  of  double 
taxation.  The  claim  for* the  comptroller  is 
that,  both  by  the  terms  of  the  act  and  by 
force  of  the  statutory  construction  law  of  the 
state  (chap.  677,  Laws  1892,  §  4),  these 
bonds  could  have  a  situs  here,  where  found 
at  their  owner's  death.  The  argument  is 
thatt  inasmuch  as  personal  property  is  de- 
fined to  include  written  instruments  by  which 
any  debt  or  official  obligation  is  created  or 
evidenced,  bonds  are  expressly  made  prop- 
erty of  a  tangible  nature,  having  a  situs 
where  physically  present.  There  are,  how- 
ever, several  considerations  which  militate 
strongly  against  our  reading  into  the  trans- 
fer tax  act  the  provision  of  the  general  stat- 
utory construction  act.  In  the  first  place, 
it  was  passed  prior  to  the  statutory  construc- 
tion act,  and  itself  gave  a  definition  to  the 
word  "property"  as  used  in  the  act,  which 
ought  to  control ;  especially  so  as  it  permits 
of  a  construction  which  is  consistent  with 
rules  of  law,  and  with  a  greater  dignity  of 
purpose  on  the  part  of  the  state  in  its  efforts 
to  raise  revenue.  In  the  second  place,  we 
should  not  assume  that  the  legislature  had 
any  intention,  through  the  statutory  con- 
struction act,  to  change  a  settled  rule  of  law, 
which  regards  the  debt  as  the  creditor's  prop- 
erty, having  its  situs  at  his  domicil.  And 
nothing  seems  to  compel  such  an  assumption 
with  respect  to  an  act  which  contains  within 
itself  a  complete  system  for  the  taxation  of 
transfers  of  property  in  cases  of  testacy  and 
of  intestacy,  why  shall  we  unnecessarily 
impute  to  the  legislative  body  an  intention 
to  include  for  the  purpose  of  this  tax  that 
which  is  only  the  evidence  of  property,  when 
the  property  itself  is  beyond  the  reset  of 
state  laws?  I  think  such  a  construction  to 
be  unreasonable  and  oppressive.  We  cannot 
afford,  however  desirable  it  may  be  to  in- 
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cnue  the  reyeDoefl  of  the  state  at  the  least 
sicrilloe  of  its  inhabitants,  to  put  a  construc- 
tion upon  its  laws  which  will  make  them 
appear  to  be  unwise,  if  not  unconscionable. 
Mr.  Justice  Patterson,  who  spoke  for  the 
majority  of  the  members  of  the  appellate 
division  in  this  case,  in  his  able  opinion, 
amply  conceded  that  the  bonds,  as  evidences 
of  indebtedness,  could  have  no  nttu  different 
from  Uie  domicil  of  their  owner,  and  clearly 
showed  that  to  be  an  incontrovertible  prop- 
osition, borne  out  by   cases  in  the  United 
States  Supreme  Court  and  in  this  court.     In 
the  BntUm  Caae,  113  K.  Y.  181,  8  L.  R.  A. 
4$4,  Andrews,  J. ,  speaking  of  bonds  of  for- 
eign corporations  Which  were  owned  by  a 
Donresident  decedent,  but  were  in  the  hands 
of  her  agent  within  the  state,  said :     They 
^  were  not,  in  a  legal  sense,  property  within 
this  state,  and  they  were  not,  under  the  gen- 
eral laws  or  the  policy  of  the  state,  taxable 
here.      On  the  contrary,  they  were,  by  the 
general  policy  of  the  state,  exempted  from 
taxation  here."    It  is  unnecessary  to  review 
the  auiborities  upon  the  evident  proposition 
that  these  bonds  could  have  no  situ$  different 
from  the  domicil  of  their  owner.      In  the 
Bronson  Cats  I  had  occasion  to  express  views 
which  I  shall  not  repeat  here.     It  seems  to 
me  tiiat  the  policy  of  the  law  is* satisfied 
when  it  has  reached,  for  taxation  purposes, 
those  many  and  varied  objects  of  possession 
which  have  a  tangible  and  visible  existence, 
and  in  the  words  of  Judge  Comstock  in  the 
Hayt  Case,  28  N.  T.,  at  page  240,  are  **  cap 
able  of  a  ntu$  away  from  the  owner  or  his 
domicil."     That  the  bonds  and  obligations 
of  a  foreign  corporation  held  by  a  nonresi- 
dent,  bat  happening  to  be   in  this  state, 
might  be  incluaed  by  the  legislature  for  tax- 
ation  purposes, — that  it  may  ignore  their 
legal  existence  elsewhere, — I  need  not  now 
deny;  but,  without  some  clear  warrant  in 
the  terms  of  the  law,  is  any  wise  policy  sub- 
served  by   construing   language,   certainly 
admitting  of  a  doubt,  in  such  wise  as  to 
justify  state  oflScers  in  assessing  the  paper' 
evidence  of  the  indebtedness  in  order  to  ex- 
act the  tribute  of  a  tax?    If  depositories  and 
depositaries  in  this  state  are  availed  of  by  a 
nonresident  for  the  temporary  custody  of  his 
bonds,  can  it  be  said  that  he  has  placed  bis 
property  in  the  debt  within  the  dominion  of 
the  state?     Clearly  not.     The  bond  is  not 
property,  as  distinguitthed  from  the  debt  it 
evidences.      It  may  be  destroyed,  and  the 
creditor  loses  no  right  to  recover  the  debt. 
The  state  has  no  jurisdiction  over  a  right 
of  succession  which  accrues  under  the  laws 
of  the  foreign  state.     That  Is  something  in 
which  tills  state  has  no  interest,  and  with 
which  it  is  not  concerned.    The  legal  title 
to  these  bonds  vested  in  the  personal  repre- 
sentatives of  the  decedent  by  force  of  foreign 
Isws,  and  we  have  held  that  an  executor's 
title  will  be  recognized  by  the  laws  of  this 
state  without  any  graot  of  letters  by   its 
courts.   Toronto  General  TruU  Co,  v.  Chicago, 
B,  d  Q,  B.    Co,  128  N.  Y.  40.    As  before 
snggested,  when  the  state  undertakes. to  reach 
those  objects  of  property  of  the  nonresident 
decedent  which  have  a  tangible  and  visible 
existence  within  this  state,  and  imposes  a 
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tax  upon  the  right  to  succeed  to  their  own- 
ership, its  right  to  do  so  is  net  without  sup- 
port in  reason  and  authority.  For  it  to 
undertake  to  collect  from  the  estate  of  a 
nonresident  decedent  a  tax  based  upon  and 
measured  by  such  possessions  as  the  bonds 
of  foreign  corporations,  which  happen,  at 
the  time  of  his  death,  to  be  within  this  state, 
may  be  justified  upon  the  principle  that 
might  is  ri^ht,  but  not,  in  my  opinion,  by 
sound  public  policy.  There  Is  a  reasonable 
basis  for  taxing  the  transfer  by  will,  or  un- 
der the  intestate  laws,  of  the  personal  estate 
of  the  resident  decedent,  whether  within  or 
without  the  state.  Belnff  aubject  to  its  ju- 
risdiction, and  haying  had  the  privileges  and 
protection  of  its  laws  in  the  accumulation 
and  enjoyment  of  his  property,  the  exertion 
of  the  legislative  authority,  in  imposing  a 
tax  on  the  right  to  the  succession  of  what- 
ever composed  the  personal  estate  and  con- 
stituted the  wealth  of  the  resident  within 
its  borders,  rests  upon  some  appreciable  legal 
principle.  If  the  claim  of  the  comptroller 
IS  upheld,  I  cannot  but  regard  it,  to  use  Mr. 
Justice  Field's  Ittnguage  in  the  Foreign  Bonds 
Case,  82  U.  S.  15  Wall  800,  21  L.  ed.  179. 
as  **  in  fact  a  forced  contribution  levied  upon 
property  held  in  other  states,  where  it  is 
subjected,  or  may  be  subjected,  to  taxation 
upon  an  estimate  of  its  full  value."  Is  it 
at  all  necessary,  for  the  purposes  of  justice, 
that  the  legal  eittu  of  sucn  property  as  is 
now  in  question  should  be  deemed  other  than 
at  its  owner's  domicil?  If  so,  I  am  unable 
to  perceive  It,  and  I  do  not  think  that  the 
court  should  commit  the  state  to  any  policy 
that  is  not  justifiable  in  the  law,  and  based 
upon  the  highest  principles  of  government. 
I  think  that  the  order  appealed  xrom  should 
be  re  verged. 

Hai^hi,  J.,  concurs. 


Be  Appraisal  of  ESTATE  OF  John  F.  HOU* 
DAYER,  Deceased. 

(160  K.  Y.  37.) 

Money  of  a  nonresident*  deposited  by 
him  in  a  bank  within  the  state,  althouKh  oom- 
minerled  with  trust  funds  io  an  account  opened 
by  him  as  trustee,  constitutee  ^^property  withiD 
tbe  state,"  witbio  the  TneauiDg  of  the  New  York 
transfer  tax  act  of  1893,  which  Includes  property 
of  a  nonresident  decedent  if  within  the  state. 

(Gray  and  Haighl,  JJ„  di$aent^ 
(October  6, 1896.) 

APPEAL  by  tbe  comptroller  of  the  city  of 
New  York  from  an  order  of  the  Appellate 
Division  of  the  Supreme  Court,  First  Depart- 
meot,  reversing  an  order  of  the  surrogate  for 
New  York  County  appraising  the  estate  of 
John  F.  Houdayer  for  a  transfer  tax.    Bevereed, 

NOTB.  -As  to  the  place  for  taxation  of  trust  prop- 
erty, see  Richmond  County  Academy  y.  Augusta 
(Oa.)  80  L.  R.  A.  151,  and  note. 

See  also,  in  connection  with  this  oasa.  that  of  JU 
Whiting's  Estate,  ante,  2tt8. 
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The  facts  are  stated  in  the  opinioDS. 

Mr,  Emmet  R*  Oleott,  for  appellant: 

The  property  subject  to  the  tax  includes  all 
property  or  interest  therein  "over  which  this 
state  has  any  jurisdiction  for  the  purposes  of 
taxation." 

The  legislative  power  of  every  state  extends 
to  all  property  within  its  borders. 

Gfun  V.  VanBvskirk,  72  U.  8.  5  Wall.  807, 

18  L.  ed.  599;  Hervey  ▼.  Rhode  Island  Locomo- 
tive Worke,  98  U.  8.  671.  23  L.  ed.  1008;  Eark- 
nen  y.  Russell,  118  U.  8.  679,  80  L.  ed.  291; 
Walworth  v.  Harris,  129  U.  8.  865,  82  L.  ed. 
712. 

Unless  restrained  by  the  provisions  of  the 
Federal  Constitution  the  power  of  the  state  as 
to  the  mode,  form,  and  extent  of  taxation  is 
unlimited  where  the  subjects  to  which  it  ap- 
plies are  within  her  jurisdiction. 

Re  McPherson,  104  N.  Y.  816.  58  Am.  Rep. 
602;  People  v.  EquitaUe  Trust  Co,  96  N.  Y. 
887;  Stuart  v.  Palmer.  74  N.  Y.  188,  80  Am. 
Rep.  289;  Qordon  y.  Cnrnes,  47  N.  Y.  608; 
People,  Orou>ell,  y.  Latorence,  41  N.  Y.  187; 
Howell  y.  Buffalo,  4  Trans.  App.  505;  Brewster 
f.  Syracuse,  19  W.  Y.  116;  Guilford  y.  Che- 
nango County  Supers.  18  N.  Y.  148;  People, 
Oriffin,  y.  Brooklyn,  4  N.  Y.  419;  Proridenee 
Bank  ^.Billings,  29  U.8. 4  Pet.  514. 7  L.  ed.  989. 

The  state  has  power  to  tax  personal  prop- 
erty, even  when  separated  from  its  owner. 

Story,  Conf.  L.  §§  297-811,  550;  Oreen  y. 
VanBushirk,  supra,  and  74  U.  8.  7  Wall.  139, 

19  L.  ed.  109:  Hervey  y.  Rhode  Island  Locomo- 
tive Works,  98  U.  8.  664,  28  L.  ed.  1008;  Bark- 
ness  y.  Russell,  118  U.  S.  668.  80  L.  ed.  285; 
Walworth  y.  Harris,  supra;  Whart.  Conf.  L. 
g§  297-811;  Lewis  v.  Woo^lk,  2Baxt.  25:  Boe, 
Birtwhistle,  y.  Vardill,  5  Barn.  &  C.  488;  At- 
vany  y.  Powell,  2  Jones,  Eq.  57;  American  Coal 
Co,  y.  Allegany  County  Comrs,  59  Md.  185; 
Baltimore  y.  Baltimore  City  Pass,  R,  Co.  67 
Md.  81. 

For  the  purposes  of  taxation  personal  prop- 
erty may  be  separated  from  its  owner,  and  he 
may  be  taxed  on  its  account  at  the  place  where 
It  is,  although  not  the  place  of  his  own  domicil, 
and  eyen  if  he  is  not  a  citizen  of  the  state  which 
imposes  the  tax. 

iMne  County  y.  Oregon,  74  U.  8.  7  Wall.  71, 
19  L.  ed.  101;  Cleveland,  P.  d  A,  R.  Co.  y. 
Pennsylvania  C' State  Tax  on  Foreign/teld 
Bonds"),  82  U.  8.  15  Wall.  300,  21  L.  ed.  179; 
Union  P,  JR.  Co,  y.  Peniston,  85  U.  8. 18  Wall. 
6,  21  L.  ed.  787;  Tappan  y.  Merchants*  Nat. 
Bank,  86  U.  8. 19  Wall.  490, 22  L.  ed.  189;  Slate 
Railroad  Tax  Cases,  92  U.  S.  575,  28  L.  ed.  663; 
Brown  y.  Houston,  114  U,  8. 622,  29  L.  ed.  257; 
Coe  v.  Errol,  116  U.  8.  617,  29  L.  ed.  715;  Ma- 
rye  y.  Baltimore  dt  0.  R,  Co,  127  U.  8.  117,  82 
L.  ed.  94;  People,  Jefferson,  y.  Smith,  88  N.  Y. 
580;  People,  Westbrook,  v.  Trustees  of  Ogdens- 
burgh,  48  N.  Y.  890:  Williams  v.  Wayne  County 
Suvers.  78  N.  Y.  561;  Re  Hoardman  y.  Tomp- 
kin's  County  Suvers.  85  N.  Y.  359;  Re  Romaints 
Estate,  127  N.  Y.  80,  12  L.  R.  A.  401. 

The  money  on  deposit  in  the  trust  company 
was  property  subject  to  taxation  under  the  act, 
whether  treated  as  *'money"  or  a  *'thing  in  ac- 
tion"—a  claim  by  the  representatives  of  dece 
dent  against  and  an  obligation  of  the  trust  com- 
pany. 

People,  Westbrook,  y.  Trustees  of  Ogdendntrgh, 
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48  N.  Y.  897;  Morton's  Estate,  8ur.  Dec.  1891, 
807;  Bowden's  Estate,  8ur.  Dec.  1891.  115;  Si- 
monfs  Estate,  N.  Y.  L.  J.  Jan.  20,  1896. 

With  the  presence  of  the  property  from  fta 
arrival  within  the  state  all  the  laws  of  the  state 
relating  to  the  transfer  of  the  property  of  the 
owner,  living  or  dead,  attached  themselves  to^ 
the  property. 

Re  SwifVs  Estate,  187  N.  Y.  77,  18  L.  R  A. 
709. 

Such  moneys  were  not  transiently  here  as 
upon  the  person  or  in  the  baggage  of  a  man 
suddenly  dying  wiihin  this  slate. 

Re  Enston'sWill,  118  N.  Y.  182,  8  L.  R.  A. 
464;*  Re  Romaine's  Estate,  127  K.  Y.  88,  12  L. 
R.  A.  400;  Re  Phipps's  EstaU,  77  Hun,  825. 

Mr,  J.  Culbert  Palmer*  for  respondent: 

The  law  in  (question  imposes  a  special  tax 
and  must  be  strictly  construed  against  the  state. 

Re  Enston'sWill,  118  N.  Y.  178,  8  L.  R  A. 
464. 

The  courts  wiU  incline  against  a  construction- 
inyolving  double  taxation,  which  would  result 
should  the  order  herein  appealed  from  be  sus- 
tained, as  the  estate  is  clearly  taxable  in  the 
state  of  New  Jersey,  the  place  of  the  decedent's 
domicil. 

Re  James,  144  N.  Y,  6. 

The  decedent  having  mingled  his  own  funds 
with  those  of  the  trust  estate,  his  representa- 
tives, on  his  decease,  succeeded  merely  to  a^ 
right  to  an  action  for  an  accounting;  which 
having  been  held,  or  other  settlement  made, 
the  administrators  would  still  hold  merely  a 
cbOi>e  in  action  in  the  nature  of  a  claim  agamst 
the  trust  company,  because  the  relation  of  %■ 
bank  to  its  depositor  is  that  of  debtor  and  cred- 
itor. 

Chapman  v.  WtiU,  6  N.  Y.  412. 57  Am.  Dec. 
464;  First  Nat,  Bank  y.  Clark,  134  N.  Y.  369. 
17  L.  R  A.  580. 

The  situs  of  a  debt  is  the  domicil  of  the  cred- 
itor, and  not  the  debtor. 

Re  Phipps's  Estate,  77  Hun,  825,  143  N.  Y. 
641;  Guillander  y.  Howell,  85  N.  Y.  662;  P^opU, 
Hoyt,  y.  Commissioners  of  Taxes,  28  N.  Y.  224; 
People,  Westbrook,  v.  Trustees  of  Ogdensburgh, 
48  N.  Y.  897;  Eirtland  v.  Hotelikiss,  100  U.  S. 
491,  25  L.  ed.  558;  Cleveland,  P,  d  A,  R.  Co,  r. 
Pennsyltania  {'* State  Tax  on  Foreign-held 
Bond^'),  82  U.  8.  15  Wail.  800,  21  L.  ed. 
179. 

The  property  in  or  claim  to  the  deposit  as 
distinguished  from  the  deposit  itself  was  con- 
sequently never  located  within  this  state,  bat 
was  actually  in  the  state  of  New  Jersey. 
Therefore  beinj?  the  property  of  a  nonresident 
decedent  and  situated  out  of  this  state  it  does* 
not  fall  within  the  purview  of  this  act. 

Re  James,  77  Hun,  211,  144  N.  Y.  6. 

A  debt  held  by  a  nonresident  decedent  against 
a  resident  of  this  state  is  not  taxable  undfer  this 
act. 

Re  Phipps's  EstaU,  77  Hun,  826,  148  N.  Y. 
641;  Cleveland,  P.  dt  A.  R.  Co,  y.  Pennsylvania 
estate  Tax  on  Foreign  held  Bonds"),  supra: 
People,  Hoyt,  y.  Commissioners  of  Taxes,  28  N. 
Y.  228. 

Assuming  that  this  claim  against  the  trust 
company  can  be  regarded  as  in  the  nature  of 
property,  it  is  still  not  taxable  because  property 
transiently  within  the  state  is  not  taxable. 

Re  Phipp^s  fi>tefe,148N.  Y.641;  Re  Romain^0 
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EdaU,  m  N.T.  88. 12  L.  R.  A.  401 ;  Be  Entton*» 
WiU,  113  N.  Y.  174.  8  L.  R.  A.  464;  OviUan- 
4er  V.  HoweU,  35  N.  Y.  «7;  People^  Uoyt,  v. 
Cammimonen  of  Toxm,  28  N.  Y.  224;  Be  TV- 
iane,  51  Huo,  218;  Herron  v.  Eeeran,  59  Ind. 
473.  26  Am.  Rep.  87. 

Vanii*  J.,   delivered  the  opinion  of  the 

On  the  2l8t  of  May,  1895,  John  F.  Hou* 
dayer  died  intestate  at  Trenton,  New  Jersey, 
where  he  had  resided  for  a  number  of  years. 
In  1876  he  opened  an  account  with  the  Farm- 
ers' Jjoan  &  Trust  Company,  of  the  city  of 
Ncvw  YoriL,  as  trustee  under  the  will  of  Ed- 
ward Husson,  deceased,  in  which  he  made 
deposits,  from  time  to  time,  of  moneys  be- 
longing to  the  trust  estate,  as  well  as  moneys 
belonging  to  himself.  This  continued  as  an 
open  running  account  until  his  death,  when 
the  balance  on  hand  was  the  sum  of  $78, 715, 
of  which  $2,000  belonged  to  him  as  trustee, 
and  the  remainder  to  himself  as  an  individ- 
ual. The*  appraiser  deducted  $8,500  for  the 
pigment  of  debts  and  eipenses,  and  included 
$<»,215  in  the  appraisal,  which  was  affirmed 
by  the  surrogate,  but  reversed  by  the  supreme 
conrt.  The  theory  upon  which  that  learned 
court  decided  the  case  appears  in  the  follow- 
ing extract  from  its  opinion:  "It  is  well 
settled  that  the  legal  relation  which  existed 
between  the  decedent,  as  such  trustee,  and 
the  Fanners'  Loan  &  Trust  Company,  was 
that  of  debtor  and  creditor.  The  deposits 
became  the  property  of  the  trust  company, 
and  thereupon  the  company  became  indebted 
to  the  depwitor  for  the  amount  so  deposited. 
Here,  however,  even  this  relation  existed 
only  between  the  decedent  in  his  representa- 
tive capacity,  as  trustee  under  the  will  of 
Edwsra  Husson,  and  the  company.  Indi- 
vidually he  occupied  no  contract  relation 
towards  the  company.  His  individual  de- 
posits simply  went  to  swell  the  trust  account. 
Ordinarily  it  would  have  reouired  an  ac- 
counting in  equity  to  separate  tne  individual 
from  the  trust  deposits,  and  to  appropriate 
the  general  bank  balance  in  accordance  with 
just  principles.  Here  this  separation  was 
amicably  arranged  between  the  decedent's 
estate  and  the  trustestate,  but  this  was  merely 
a  friendly  substitute  for  an  accountioff. 
Precisely  what  the  decedent  had  individually 
within  this  state  was  the  right  to  an  account- 
ing in  equity  with  regard  to  a  debt  due  from 
the  company  to  himself  as  Husson's  trustee. 
We  do  not  think  that  the  debt  was  property 
within  this  state,  within  the  meanine  of  the 
taxable  transfer  act.  Much  less  was  the  right 
to  an  accounting  with  respect  to  such  debt." 
In  my  judgment,  this  is  sound  reasoning 
upon  an  unsound  basis,  because  it  places  form 
before  substance.  It  enables  a  large  sum  of 
money,  invested  and  left  in  this  state,  and 
enjoying  the  protection  of  its  laws,  to  escape 
taiation  because  the  decedent  had  voluntarily 
commingled  his  own  funds  with  those  of  an 
estate  he  represented,  and  for  the  further  rea- 
son that  his  rights  as  against  the  trust  com- 
pany were  intangible.  But  what  were  his 
rights,  or  those  of  his  successors,  as  against 
the  state  of  New  York,  in  view  of  the  oom- 
niaud  of  its  legislature  that  all  property,  or 
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interest  in  propertv,  within  the  state,  sus- 
ceptible of  ownership,  should  be  subject  to 
a  transfer  tax  upon  the  death  of  its  owner, 
whether  he  was  a  resident  or  nonresident? 
What  was  the  real  thing— the  essence  of  the 
transaction — that  gives  rise  to  this  contro- 
versy ?  The  decedent  brought  his  money  into 
this  state,  deposited  it  in  a  bank  here,  and 
left  it  there  until  it  should  suit  his  conven- 
ience to  come  back  and  get  it.  While  the 
commingling  of  funds  may  complicate  ad- 
ministration, it  does  not  change  the  facts  as 
thus  stated.  If  he  had  deposited  in  specie, 
to  be  returned  in  specie,  there  can  be  no 
doubt  that  the  money  would  be  property  in 
this  stato  subject  to  taxation.  But,  instead, 
he  did  as  business  men  generally  do,— depos- 
ited his  money  in  the  usual  way,  knowing 
that,  not  the  same,  but  the  equivalent,  would 
be  returned  to  him  upon  demand.  While  the 
relation  of  debtor  and  creditor  technically 
existed,  practically  he  had  his  money  in  the 
bank,  and  could  come  and  get  it  when  he 
wanted  it.  It  was  an  investment  in  this  state, 
subject  to  attachment  by  creditors.  If  not 
voluntarily  repaid,  he  could  compel  payment 
through  the  courts  of  this  state.*  The  depos- 
itary was  a  resident  corporation,  and  the  re- 
ceiving and  retaining  of  the  money  were  cor- 
porate acts  in  this  state.  Its  repayment 
would  be  a  corporate  act  in  this  state.  Every 
right  springing  from  the  deposit  was  created 
by  the  laws  of  this  state.  Every  act  out  of 
which  those  rights  arose  was  done  in  this 
state.  In  order  to  enforce  those  rights,  it 
was  necessary  for  him  to  come  into  this  stato. 
Conceding  that  the  deposit  was  a  debt,  con- 
ceding that  it  was  intangible,  still  it  was 
property  in  this  stato,  for  all  practical  pur- 
poses, and  in  every  reasonable  sense  within 
the  meaning  of  tlie  transfer  tax  act.  Be  Bo- 
maine*9  Srtaie,  V^l  N.  Y.  80,  89.  12  L.  R. 
A.  401. 

While  distribution  of  the  fund  belong  to 
the  stato  where  the  decedent  was  domiciled, 
as  such  distribution  cannot  be  made  until  his 
administrator  has  come  into  this  stato  to  get 
the  fund,  possibly,  after  resorting  to  the  courts 
for  aid  in  reducing  it  to  possession,  the  fund 
has  a  iittts  here,  because  it  is  subject  to  our 
laws.  A  reasonable  test  in  all  cases,  as  it 
seems  to  me,  is  this :  Where  the  right,  what- 
ever it  may  be,  has  a  money  value,  and  can  be 
owned  and  transferred,  but  cannot  be  enforced 
or  converted  into  mooev  against  the  will  of 
the  person  owning  the  right,  without  coming 
into  this  state,  it  is  property  within  this  stats 
for  the  purposes  of  a  succession  tax.  Thus, 
the  right  in  question  is  property,  because  it 
is  capable  of  being  owned  and  transferred. 
It  is  within  this  state,  because  the  owner 
must  come  here  to  get  it.  It  is  subject  to 
taxation,  because  it  is  under  the  control  of 
our  laws.  It  has  a  money  value,  because 
it  is  virtually  money,  or  can  be  converted 
into  money  upon  demand.  It  is  subject  to  a 
transfer  tax,  because  the  passing,  by  gift  or 
inheritance,  of  ^all  property,  or  interest 
therein,  whether  within  or  without  this  state, 
over  which  this  state  has  any  jurisdiction  for 
the  purposes  of  taxation,**  comes  within  the 
expressed  intention  of  the  legislature  I 
regard  further  discussion  as  unnecessary,  as  I 
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have  fully  ezpressed  my  views  as  to  the  scope 
of  the  statute  in  the  JSroman  Case  (decided 
herewith),  150  N.  Y.  1,  poit,  288. 

While  a  majority  of  my  associates  concur 
in  the  result  reached  by  me,  they  do  not  all 
concur  in  the  reasons  given  therefor.  They 
are  of  the  opinion  that  a  deposit  of  money  in 
a  bank,  although  technically  a  debt,  is  still 
money,  for  all  practical  purposes,  and  as  such 
is  taxable  under  tbe  transfer  tax  act. 

The  order  of  the  Supreme  Court  should  there- 
fore be  reversed,  and  the  order  of  the  surrogate 
affirmed,  with  costs. 

O'Brien,  J.,  concurs.  Andrews,  Ch. 
J. ,  and  Bartlett  and  Martin,  J  J. ,  concur  in 
result. 

Gray,  J. ,  dissenting : 

When  the  deceased  made  deposits  with  the 
trust  company,  they  became  the  property  of 
the  depositaiT,  and  the  relation  which  sprang 
up  between  them  was  that  of  debtor  and  cred- 
itor. The  right  of  the  decedent  as  a  depos- 
itor was  a  mere  chose  in  action.  More  than 
that,  as  the  account  in  the  trust  company  was 
with  the  decedent  as  trustee  of  Husson's  will, 
there  was,  of  course,  no  clear  liability,  to 
him  individually.  The  sum  owing  to  him 
could  only  be  established  as  the  result  of  an 
accounting,  or  by  amicable  arrangement  in 
lieu  thereof.  Thus,  all  that  the  decedent 
owned  in  this  state  at  the  time  of  his  decease, 
to  put  it  in  its  strongest  expression,  was  the 
right  to  an  eoui table  accounting  with  respect 
to  the  debt  oue  to  him  as  Husson's  trustee. 
To  say  that  that  constituted  "property," 
within  the  meaning  of  the  act,  would  be  to 
carry  the  doctrine  of  the  inheritance  tax  laws 
too  far  for  support  in  law  or  in  reason.  I 
think  the  order  appealed  from  should  be  af- 
firmed, with  costs. 

Haiffhty  J.,  concurs. 


Jie  Appraisal  of  ESTATE  OF  Henry  BRON- 
80N,  Deceased. 

I  (150  N.  r.  1.) 

1*  Bonds  ef  a  demestie  corporatien, 
which  are  in  another  state  in  possession 
of  a  Donresident  owner,  are  not  '^property  within 

.  tbe  state,**  within  the  meaning  of  the  transfer 
tax  act  of  1802,  imposlnfr  a  tax  on  the  transfer 
from  a  nonresident  decedent  of  property  within 
the  state. 

2*  Shares  of  capital  stock  of  a  domestic 
corporation*  although  the  certificates  are  in 
anotoer  state  tn  possession  of  a  nonresident 
owner,  constitute  **property  within  the  state," 
within  the  meaning  of  tbe  transfer  tax  act  of 
1892,  taxing  a  transfer  of  property  within  tbe 
state  from  a  nonresident  decedent. 

(Vann  and  O^Brien^  JJ.^  diseerdJi 

(October  0, 1896.) 

APPEAL  by  the  comptroller  of  New  York 
from  an  order  of  tbe  Appellate  Diyision  of 

Note.— See  also  Bt  Whiting's  Estate,  arde^  2c2; 
Be  Uoudayer^s  Estate,  ante,  285. 
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the  Supreme  Court.  First  Department,  reTen- 
ing  an  order  of  the  surrogate  of  New  York 
County  appraiHing  the  estate  of  Henry  Bron- 
son^  deceased,  for  a  transfer  tax.    Beverted. 

The  facts  are  stated  in  the  opinions. 

Mr.  Emmet  R.  Olcott,  for  appellant: 

Tbe  property  subject  to  the  tax  includes  all 
property  or  interest  therein  "over  which  thi» 
state  has  any  Jurisdiction  for  the  purposes  of 
taxation." 

Every  state  has  the  right  to  regulate  the 
transfer  of  property  within  its  limits,  and  who- 
ever sends  property  into  it  impliedly  submits^ 
to  the  regulations  concerning  its  transfer  ii:^ 
force  there,  although  a  different  rule  of  trans- 
fer prevails  in  the  Jurisdiction  where  he  re- 
sides. 

Qreen  v.  Van  Buskirk,  72  U.  8.  6  Wall,  307. 
18  L.  ed.  599;  Hertey  v.  Rhode  Isl^ind  Loeomo- 
tite  Works,  93  U.  8.  671,  28  L.  ed.  1008;  Hark 
nessY,  Russell,  lis.  V,  8.  679,  80  L.  ed.  29U 
Walworth  V.  Bdrris,  129  U.  8.  856,  82  L.  ed. 
712. 

Unless  restrained  by  the  provisions  of  the 
Federal  Constitution  the  power  of  tbe  state  ajs- 
to  tbe  mode,  form,  and  extent  of  taxation  is  un- 
limited where  tbe  subjects  to  which  it  applies, 
are  within  her  Jurisdiction. 

Re  JUcPherson,  104  N.  Y.  816,  58  Am.  Rep. 
502;  People  v.  Equitable  TruH  Co.  96  N.  Y. 
887;  Stuart  v.  Palmer,  74  N.  Y.  183,  30  Am. 
Rep.  289;  Gordon  v.  Cornes,  47  N.  Y.  CS08;. 
People,  Crovtell't  ▼.  Lawrence,  41  N.  Y.  137; 
Bowea  V.  Buffalo,  4  Trans.  A  pp.  505;  Brew- 
ster v.  Syracuse,  19  N.  Y.  116;  Qmlford  ▼. 
Chenango  County  Supers,  18  N.  Y.  148;  Peo- 
ple, Oitffln,  V.  Brooklyn,  4  N.  Y.  419;  iVor- 
idence  Bank  ▼.  Billings,  29  U.  8.  4  Pet.  514, 
7  L.  ed.  9^9. 

The  ri^bt  to  inherit  or  succeed  to  property  i» 
not  an  inherent,  natural,  or  an  absolute  rig'bti 
neither  is  the  right  to  dispose  of  property  after 
one's  death  by  bequest  or  devise.  These  right* 
are  clearly  the  creatures  of  the  civil  or  mu- 
nicipal laws,  and  accordingly  are  in  ail  re- 
spects regulated  by  them. 

2  Bl.  Com.  chap.  1,  10-13;  Strode  v.  Com. 
52  Pa.  183. 

By  tbe  civil  law  strangers  cannot  make  a  tes- 
tament or  other  disposition  of  their  properiy 
in  view  of  death. 

2  Domat,  Civil  Law,  279,  280. 

The  right  to  take  property  is  the  creature  of 
the  law. 

Eyi-e  V.  Jacob,  14  Qratt.  422,  73  Am.  Dec. 
867;  Stroud  v.  Com,  supra;  Wallace  v.  Mpcrst . 
88  Fed.  Rep.  185,  4  L.  R.  A.  171;  Pollock  v. 
Farmers*  Loan  d  T,  Co,  157  U.  S.  577.  39  I., 
eri.  817;  Scholey  v.  Bew,  90  U.  8.  23  Wall  :i3l 
23  L.  ed.  99;  Magery.  QHma,  49  U.  S.  8  ilnw. 
490,  12  L,  ed.  1168;  Re  Elwes,  8  Hurist.  &  N 
719. 

This  tax  is  upon  the  succession  to  proptrtv 

Re  SwifVsEntaU,  137  N.  Y.  77,  18  L.  R.  A 
709;  Re  Merrinm^s  Estate,  141  N.  Y.  479;  lU 
Hoffman's  E»taU,  148  N.  Y.  829;  Re  CuUufn's 
Will,   145  N.  Y.  593;  Re  Hamilton's  Estate, 
148  N.  Y.  810. 

The  old  rule  expressed  in  the  maxim  Mobilicr 
sequuvtur  personam,  by  which  personal  prop- 
erty was  regarded  as  subject  to  the  law  of  the 
owner's  domicil,  grew  up  in  tbe  middle  ages 
when  movable  property  consisted  chiefly  of 
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gold  and  jewels  which  could  be  easily  carried 
by  the  owner  from  place  to  place  or  secreted  in 
spots  known  only  to  himself.  In  modem 
times  since  the  great  increase  in  amount  and 
▼aiiety  of  personal  property  not  immediately 
conoected  with  the  person  of  the  owner,  the 
rule  has  yielded  more  and  more  to  the  (exntui. 
the  Isw  of  the  place  where  the  property  is  kept 
and  used. 
Green  y.  Van  Bvskirk,  72  U.  8. 5  Wall.  807. 

18  L.  ed.  599,  74  U.  8.  7  Wall.  139,  19  L.  ed. 
109;  Hertfy  ▼.  Rhode  Idand  Locomotive  Works, 
93  U.  8.  064,  28  L.  ed.  1003;  Harknew  v.  Rub 
kU,  118  U.  8.  663,  80  L.  ed.  285;  Waltoorth  v. 
EarrU,  129  U.  S.  855,  32  L.  ed.  712;  8tory, 
Conf.  L.  §  660;  Whart  Conf.  L.  §§  297-^11. 

For  the  purposes  of  taxation  personal  prop- 
erty may  be  separated  from  its  owner,  and  he 
may  be  taxed  on  its  account  at  the  place  where 
it  is,  although  not  the  place  of  his  own  dom- 
icil.  and  even  if  he  is  not  a  citizen  of  the  state 
which  imposes  the  tax. 

Lane  County  v.  Oregon,  74  U.  8.  7  Wall.  71, 

19  L.  ed.  101;  Cieveland,  P.  <fi  A,  R.  Co,  ▼. 
Penneylvania  ("State  Tax  on  Foreign-field 
Bond^'h  82  U.  S.  15  Wall.  800.  21  L.  ed.  179; 
Union  P.  R  Co.  ▼.  Pentston,  SSTJ.  8.  18  Wall. 
529,  21  L.  ed.  787,  791:  Tappan  v.  MerchanUf 
Hat.  Bank,  86  U.  a  19  Wall.  490.  22  L.  ed, 
189;  ^U  Railroad  Tax  Cades,  92  U.  8.  575.  28 
L,  ed.  663;  Brown  v.  Houston,  114  U.  8.  622. 
29  L.  ed.  257;  Coe  ▼.  Errol,  116  U.  8.  517,  29 
L.  ed.  715;  Marye  v.  Baltimore  db  0.  R.  Go, 
127  U.  8.  117,  82  L.  ed.  94;  People,  Jefferson, 
▼.  Bmith,  88  N.  Y.  580;  Peo^pU,  Westbrook,  t. 
Tru^ees  of  Ogdentimrgh,  48  N.  T.  390;  WU- 
Uams  T.  Wayne  County  Supers,  78  N.  Y.  561; 
Be  Boardman  v.  Tompkins  County  Supers,  85 
N.  Y.  859;  Re  Romain^s  EstaU,  127  N.  Y.  80, 
12  L.  R  A.  401;  People,  Hoyt,  ▼.  Oonmission- 
m  of  Taxes,  28  N.  Y.  226. 

The  court  may  frive  the  shares  of  stock  held 
by  lodtTidual  stockholders  a  special  or  particu- 
m  situs  for  the  purposes  of  taxation,  and  may 
provide  special  modes  for  the  collection  of  the 
tax  leyied  thereon;  aod  it  is  often  coovenient, 
as  well  as  perfectly  just,  to  take  that  course. 

CJooley,  Taxn.  2d  ed.  23;  American  Coal  Co. 
▼.  Allegany  County  Gomrs.  59  Md.  185:  Balti- 
more  ▼.  BaUimore  City  Pass.  R.  Co,  57  Md.  31. 

The  fiction  upon  which  the  rule  is  based  ex- 
empting property  of  a  nonresident  decedents 
actually  within  the  taxing  state  did  not  origi- 
nally relate  to  questions  of  taxation  but  was 
based  merely  upon  questions  of  comity  be- 
tween states  or  natioos.  It  never  had  any  ap- 
plication to  creditors  of  the  deceased  in  the 
itate  where  the  property  actually  was  situated, 
and  should  not  exist  against  a  si  ate  tax  which 
the  ciiizeo  is  compelled  to  pay. 

Tk&mson  v.  Adcocnte  Qeneral,  12  Clark  <&  F. 
28;  Brvee  v,  Bruce,  2  Bos.  &P.  229.  note;  Cat- 
Un  V.  Hull,  21  Vt.  158:  People.  Bot^t,  v.  Com- 
missioners of  Taxes,  23  N.  Y.  232;  Whart. 
Private  Int(r  jational  Law,  11-18,  297;  Oreen 
▼.  Van  Bvskirk,  74  U.  8.  7  WaU.  150.  19  L. 
ed.  113;  Hertey  v.  Rfiode  Island  Locomotive 
Works,  93  U.  8.  664,  23  L.  ed.  1003;  I.ewis  v. 
V.  Woodfolk,  2  Baxt.  25;  Doe,  Birtwhistle,  ▼. 
VardiU,  5  Barn.  &  C.  438;  Almny  v.  Powell, 
2  Jones.  Eq.  51;  t^ate  v.  Dalrymple,  70  Md. 
294,  3  L.  R  A.  272;  Pullman's  Palace  Car  Co.  | 
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▼.  PsnntyUania,  141  U.  8.  18,  35  L.  ed.  618, 8 
Inters.  Com.  Rep.  596. 

Wherever  convenience  appears  to  demand 
that  personalty  be  situated  there  (it  ia  deemed 
to  be  situated. 

Story,  Conf.  L.  g  880. 

The  bonds  and  stocks  of  the  domestic  rail- 
road corporations  standing  in  the  name  of  the 
decedent  and  owned  by  him  at  the  time  of  hia 
death  were  "property  within  the  state." 

Such  corporations  are  l^e  creatures  of  stat- 
ute. They  can  have  no  legal  existence  out  of 
the  boundaries  of  the  sovereignty  by  which 
they  are  created;  they  must  have  their  domi- 
dl  and  residence  in  the  place  of  their  creation. 

Aug.  &  A.  Corp.  11th  ed.  §  104,  and  cases 
cited;    Plimpton  v.  Bigetaw,  9B  N.  Y.  598. 

And  their  existence,  powers,  capacities,  and 
mode  of  exercising  them  must  depend  upon 
the  law  of  their  creation  aod  upon  their  ob- 
jects. 

Ang.  &  A.  Corp.  11th  ed.  g  111,  and  casea 
cited. 

Hence  the  holdings  of  owners  of  stock  Id 
such  corporations,  its  transfer  of  ownership, 
the  imposition  of  any  tax  thereon,  the  lien  and 
payment  of  such  tax,  are  all  under  the  regula- 
tion of  the  legislature;  for  the  corporations  are 
its  own  creations,  "whose  rights  and  obliga- 
tions it  may  limit,  define,  and  control." 

Re  Primes  Estate,  136  N.  Y.  860,  18  L.  R. 
A.  718. 

The  physical  presence  of  the  paper  writings 
representing  registered  bonds  or  certificates  of 
stock  was  not  necessary  for  the  purposes  of 
taxation. 

Plimpton  ▼.  Bigelow,  supra;  Jermain  v. 
Lake  Shore  AM,  8.  R.  Co.  91  N.  Y.  492;  Burr 
V.  Wilcox,  22  N.  Y.  66Q;  Re  Enston'sWiU,  lia 
N.  Y.  181,  8  L.  R.  A.  464;  Cook,  Stock  &. 
Stockholders,  8d  ed.  g  15. 

The  legislature  has  attached  as  a  condition 
precedent  for  the  privilege  of  succession  to  prop- 
erty within  the  state,  of  nonresidents,  that  the 
tax  known  as  the  transfer  tax  shall  be  paid— not 
on  the  property  itself,  but  on  the  privilege; 
and  the  person  m  whom  the  estate  of  the  non- 
resident decedent  vests,  who  comes  to  this  state 
to  secure  possession  of  his  property,  comes  here- 
possessed  only  of  the  legal  title  to  the  property, 
less  the  tax;  for  eo  instante  at  the  moment  of 
the  death  of  the  decedent  the  state  of  New  York 
"appropriates  for  ita  own  use  a  portion  of  the 
property  and  only  allows  the  balance  to  pass;'" 
and  the  right  of  succession  is  not  conferred  by 
the  laws  of  the  state  where  the  decedent  re- 
sided and  died  except  as  to  such  balance. 

Re  Swiff s  Estate,  187  N.  Y.  77,  18  L.  R.  A. 
709;  Re  Merriam's  Estate,  141  N.  Y.  479;  Re 
Hoffman's  Estate,  143  N.  Y.  329;  Re  CnUum's- 
Will,  145  N.  Y.  693;  Rs  Hamilton's  E>^taU.Ui^ 
N".  Y.  310;  Mager  v.  Grima,  49  U.  S.  8  How. 
491, 12  L.  ed.  1169;  Frederickson  v.  Louisiana. 
64  U.  S.  23  How.  447,  16  L.  ed.  578;  Walhcn 
V.  Myers,  38  Fed.  Rep.  185,  4  L.  R.  A.  171; 
Pollock  Y.  Farmer^  Loan  db  T.  Co.  157  U.  S. 
578,  89  L.  ed.  818;  State  v.  Dalrymple,  70  Md. 
294,  3  L.  R.  A.  272. 

Mr.  Howard  MaAsfleld*  for  respond- 
ents: 

The  facts  must  make  an  undoubted  case  of 
application  of  the  act  to  the  bonds  and  stocks 
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inquestioQ  before  the  tax  can  be  imposed  as 
to  ither. 

Be  EnsUm's  Will,  118  N.  Y.  174,  8  L.  R.  A. 
464:  Re  Siciffe  Estate.  187  N.  Y.  77, 18  L.  R. 
A.  709;  Be  Javies,  144  N.  Y.  6. 

There  should  be  no  question  that  the  bonds 
are  exempt  from  the  tax. 

The  purpose  of  the  act  is  plainly  limited  by 
the  language  employed  to  the  property  of  a 
nonresident  within  the  state  at  the  time  of  his 
death,  and  ought  not  by  any  refinements  of 
reasoning  to  be  extended  in  scope. 

BeJamee,  svpra. 

Bonds  of  railroad  corporations  are  property; 
but  being  debts  are  property  in  the  bauds  of 
the  holders  only,  and  not  property  of  the  com- 
pany. 

Kirtland  v.  Botchkisi,  100  U.  S.  491.  25  L. 
•«d.  658;  Cleveland,  P.  db  A.  B,  Co.  v.  Feniston 
instate  Tax  on  Foreign  held  Bonds"),  82  U.  S. 
15  Wall.  800,  21  L.  ed.  179;  Be  Swift'e  Estate, 

187  N.  Y.  85.  18  L.  R.  A.  709;  Re  James,  144 
N.  Y.  12;  Peajfie,  Manhattan  B.  Co.,  v.  Barker, 
146  N.  Y.  804. 

The  prohibition  in  §  9  of  the  act  against  the 
assignment  or  transfer  by  a  foreign  executor, 
administrator,  or  trustee  of  stock  or  obligations 
of  a  decedent  is  expressly  limited  to  such  stock 
or  obligations  as  are  "within  this  state"  and 
"liable  to  any  tax." 

Be  Enston^sWiU,m  N.Y.  180,  8  L.R.A.464. 

Nor  is  there  any  sound  legal  theory  on  which 
the  stocks  can  be  consistently  declared  subject 
to  the  transfer  tax. 

The  relations  between  the  stockholder  and 
the  corporation  give  him  no  anch  legal  position 
«sthat  of  a  joint  owner  of  its  property. 

Queen  v.  Arnavd,  9  Q.  B.  806;  Hyatt  y. 
Allen,  56  N.  Y.  553;  Plimpton  v.  BigeUne,  08 
N.  Y.  592;  BurraU  v.  Bushwick,  B.  Co.  75  N. 
Y.  216;  Jermain  v.  Lake  Share  dt  M.  8.  B.  Co. 
-91  N.  Y.  492. 

Nor  can  the  further  theory  be  maintained 
that  the  property  of  a  domestic  corporation  is 
necessarily  within  the  jurisdiction  of  this  state 
and  has  the  protection  of  its  laws  and  adminis- 
tration, since  corporations  formed  under  our 
laws  may  carry  on  their  business  and  own  their 
property  wholly  in  other  states  or  in  foreign 
countries. 

Gen.  Corp.  Law,  §  14. 

The  legal  situs  of  the  stocks  of  these  domes- 
tic corporations  owned  by  the  resident  deced- 
ent must,  for  purposes  of  taxation,  be  held  to 
be  where  the  shareholder  had  his  domicil. 

People,  Jefferson,  v.  Smith,  88  N.  Y.  576; 
People,  Edison  Electric  Light  Co.,  v.  Campbell, 

188  N.  Y.  548, 20  L.  R.  A.  458;  San  Francisco 
T.  Mackey,  22  Fed.  Rep.  602;  People,  Hopt,  v. 
Commissioners  of  Taxes,  28  N.  Y.  228. 

The  weight  or  authority  within  and  without 
the  state  is  decisively  against  the  application  of 
the  transfer  tax  law  to  stocks  of  a  domestic 
corporation  owned  by  a  nonresident  decedent. 

Alexander's  Estate,  4  Pa.  L.  J.  448;  Com- 
monwealth's Appeal,  11  W.  N.  C.  492;  Del 
Busto's  EstaU,  28  W.  N.  C.  Ill;  Bacon's  Es- 
tate, 8  Del.  County  Rep.  608;  Coleman's  Estate, 
159  Pa.  281;  Citizens'  Nat.  Bank  v.  Sharp,  58 
Md.  581;  People,  Jefferson,  v.  Smith,  svpra; 
Be  Jamais  E^taU,  144  N.  Y.  12;  Be  Metriam's 
Estate,  141  N.  Y.  479;  Be  Enston's  WiU,  118 
N.  Y.  174,  8  L.  a  A.  464. 
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6r»y«  J.,  delivered    the   opinion  of    the 
court: 

The  decedent  was  domiciled  in  the  state  of 
Connecticut,  where  he  died  in  1898,  leaving, 
by  his  will,  his  residuary  estate,  to  his  two  sons 
also  residents  of  that  state.    A  part  of  the  re- 
siduary estate  consisted  in  shares  of  the  capital 
stock  and  in  the  bonds  of  corporations  incor- 
porated under  the  laws  of  this  state,  and  which 
were  in  the  testator's  possession  at  bis  domicil. 
They  had  been  handed  over  to  the  residuary 
leiratees,  prior  to  the  institution  by  the  comp- 
troller of  the  city  of  New  York  of  this  proceed- 
ing to  appraise  them  for  the  purposes  of  taxa- 
tion under  the  transfer  tax  act  (chap.  399,  Laws 
1892).    It  was  held  by  the  appellate  division  of 
the  supreme  court,  reversing  the  decree  of  the 
surrogate's  court  in  the  county  of  New  York, 
that  the  executors  were  not*  liable  to  pay  a 
trnnsCer  tax  upon  the  basis  of  the  stocl^  and 
bonds  in  question.    The  claim  of  the  comp- 
troller is  that,  both  by  the  terms  of  that  act  and 
by  force  of  the  statutory  construction  law  of 
the  state,  and  upon  the  theory  that  these  lx>nds 
and  shares  represent  interests  in  corporations 
incorporated  under  the  laws  of  this  state,  they 
were,  although  not  physically  within  the  state, 
properly  assessed  for  the  purposes  of  such  tax- 
ation.   The  act   under  which    this  tax   was 
sought  to  be  collected  was   passed  in  1893 
(Sess.  Laws,  chap.  899),  and  is  known  as  the 
'^Transfer  Tax  Act."    By  §  1,  a  tax  is  imposed 
upon  the  transfer  of  any  real  or  personal  prop- 
erty of  the  value  of  $500  or  over,  in  the  follow- 
ing cases,  tie.:    "When  the  transfer  is  by  will 
or  by  the  intestate  laws  of  this  state  from  a 
resident  decedent;  or  when  the  transfer  is  by 
will  or  intestate  law  of  property  within  the 
state  and  the  decedent  was  a  nonresident  at  the 
time  of  his  death."    The  important  words  to 
be  noticed  in  this  section,  which  imposes  the 
tax,  are,  in  the  case  of  a  nonresident  decedent, 
"property  within  the  state."    Their  importance 
is  evident,  inasmuch  as  the  attempt  of  the  sta'.e 
to  collect  a  tax,  where  the  decedent  was  not 
subject  to  its  jurisdiction,  is  limited  to  that 
which  possesses  the  legal  attributes  and  char- 
acteristics of  property^ here.    In  that  connec- 
tion, reference  may  be  made  to  §  22  of  the  act, 
which  defines  the  word  "property,"  as  used  in 
the   act,  as  meaning  all  property,  or  interest 
therein,  "over  which  this  state  has  any  juris- 
diction for  the  purposes  of  taxation."    In  the 
endeavor  to  ascertain  the  intention  of  the  legis- 
lature with  respect  to  what  should  be  assessable 
for  the  purposes  of  taxation  as  property  under 
this  act,  we  need  go  no  further  tban  the  act 
itself,  which,  in  imposing  the  tax,  undertakes, 
in  addition,  to  firive  a  definition  to  property  the 
transfer  of  which  by  will,  or  by  the  intestate 
laws  of  the  state,  creates  the  liability  to  taxa- 
tion.   It  seems  unimportant  to  consider  that 
section  of  the  statutory  construction  law  which 
gives  a  definition  to  the  term  "personal  prop- 
erty" (Laws  1892,  chap.  677,  §  4),  if.  Indeed, 
applicable.    The  act  contains  within  itself  a 
complete  system  for  the  taxation  of  transfers  of 
property  in  cases  of  testacy  and  of  intestacy, 
and  also  controlling  definitions  for  such  words 
used  in  its  sections  as.  In  the  judgment  of  the 
legislature,  might  seem  to  require  definition. 
The  section  of  the  statutory  construction  act, 
in  terms,  is  only  applicable,  as  I  think,  to  a 
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Statute  where  its  general  6bject,  or  the  context 
(^  the  languaipe  construed,  or  other  pro?i8ioDS 
df  law,  do  not  Indicate  that  a  different  mean- 
iBf  b  intended. 

Whatever  may  be  amied  in  support  of  the 
right  to  subject  the  boods  of  domestic  corpora- 
linos  to  appraisement  for  taxation  purposea 
noder  this  act,   when  physically  within  the 
state,  upon  some  Uieory  that  they  are  some- 
<bio^  more  than  the  evidenoea  of  a  debt,  and 
coDsiitnte  a  peculiar  and  appreciable  species  of 
property,  within  the  recognition  of  the  law  as 
well  as  of  the  business  communitT,  such  argu- 
ment is  certainly  unavailing  in  this  case,  where 
the  bonds  themselves  were  at  their  owner's  for- 
eign domicil.    They  did  not  represent  * 'prop- 
erty within  the  state"  in  any  conceivable  sense. 
What  property  they  represented  consisted  in  the 
debt  of  their  maker,  and  that  species  of  prop- 
erty, noqnestionably ,  must  be  considered  to  be, 
SB  a  chose  in  action,  the  holder's  and  owner's, 
and  to  be  inseparable  from  hia  personalty. 
The  Supreme  Court  of  the  United  States  held  in 
ibe  Ffyreignheld  Bonds  Cam,  82  U.  8. 15  Wall. 
300,  21  L.  ed.  179,  where  the  state  of  Peonsyl- 
vania  assumed  to  tax  the  ioterest  payable  upon 
bonds  issued  by  a  Peonsylvaoia  corporation, 
flecured  by  a  mortgage  upon  its  property,  and 
held  by  a  nonresident,  that  the  tax  was  In- 
valid.   It  will  be  profitable  to  quote  some  of 
the  language  of  the  opinion  in  that  case,  the 
souDdneas  of  which   has   never   been   <jues- 
tiooed:    "But  debts  owing  by  corporations, 
like  debts  owing  by  individuals,  are  not  prop- 
erty of  the  debtors  in  any  sense.     They  are  ob- 
ligations of  the  debtors,  and  only  possess  value 
in  ibe  hands  of  the  creditors.    With  them  they 
are  prqperty,  and  in  their  hands  they  may  be 
taxeil.    Tn  call  debta  properly  of  the  debtors 
is  simply  to  misuse  terma     All  the  property 
there  can  be,  in  the  nature  of  things,  in  debts 
of  eorporaiions,  belongs  to  the  creditors,  to 
whom  they  are  payable,  and    follows  their 
domicil,  wherever  ttiat  may  be.    Their  debts 
can  have  no  locality  separaie  from  the  parties 
to  whom  they  are  due.    The  principle  might 
be  stated  in  many  different  ways,  and  supported 
by  citations  from  numerous  adjudications,  but 
00  number  of  authorities  and  no  fonoM  of  ex- 
pression could  add  anything  to  ita  obvious 
truth,  which  is  recognized  upon  its  simple 
itatement."    It  seems  difl9cult  to  furnish  an 
argument  in  support  of  the  view  that  the  debt 
owing  to  a  creditor  ia  the  property  which  fol- 
lows him  everywhere,  and  not  the  written  or 
printed  obligation  expressing  the  indebtedness, 
that  is  not  presumed  in  the  foregoing  opinion. 
In  our  consideration  of  the  question,  we  should 
Dot  lose  sight  of  the  fact  that  the  state,  through 
the  transfer  tax  act,  is  exerting  its  taxing 
power  unly  over  that  as  to  which  it  had  juris- 
diction for  the  purposes  of  taxation;  and  we 
•hottld  not  be  confused,  in  that  consideration, 
by  statutes  or  decisions  which  bear  upon  the 
exercise  of  that  power  over  residents  within 
its  territorial  limits. 

The  ''Inheritance  Tax  Act,"  or,  as  it  is 
known  to-day,  the  "Transfer  Tax  Act,"  im- 
poses a  tax  upon  the  right  of  succession.  Re 
^^iffi  Etiate,  137  N.  Y.  77,  18  L.  R.  A.  709; 
^  Merriam'9  Bstate,  141  N.  Y.  479;  Be  Eoff- 
*«a'i  E%taU,  143  N.  Y..  329.  It  was  said  of  it 
^y  Judge  Andrews,  in  the  Emton  Cnte,  118  N. 
^  L.  K.  A. 


Y.  181,  8  L.  U.  A.  484:  "It  is  not  a  general 
but  a  special  tax,  reaching  only  to  special 
cases  ana  affecting  only  a  special  class  or  per- 
sons." And,  as  he  also  observed,  in  substance, 
there  must  be  a  clear  warrant  in  the  law  for 
the  imposition  of  the  tax.  In  the  Svoift  Ca$e, 
187  N.  Y.  77,  18  L.  R  A.  709,  it  was  decided 
that  the  personal  property  of  a  resident 
decedent,  wheresoever  situate,  within  or  with- 
out the  state,  ia  subject  to  the  tax.  The  act  of 
1885  was  under  discussion,  and  the  general 
theory  of  the  inheritance  tax  law  was  consid- 
ered; and  it  waa  held  to  be  a  fundamental  re- 
quirement that  there  should  be  jurisdiction 
over  the  subject  taxed,  or  an  actual  dominion 
over  the  aubject  of  taxation  at  the  time  the  tax 
is  imposed.  In  the  Phipp$  Cam,  77  Hun,  825, 
which  waa  affirmed  here  upon  the  opinion  of 
the  general  term  (148  N.  Y.  641),  the  question 
wiis  whether  the  right  to  an  unpaid  legacy  left 
to  a  nonresident  decedent  in  the  will  of  a  resi- 
dent decedent  was  property  within  this  state, 
and,  as  such,  assessable  for  purposes  of  taxa- 
tion under  the  act  of  1887.  It  waa  held  that 
it  was  not  such  property,  upon  the  principle 
that  the  residence  of  the  debtor  does  not  fix 
the  uituu  of  the  debt,  but  the  domicil  of  the 
creditor.  It  waa  there  observed  that  "a  mere 
chose  in  action,  a  right  to  recover  a  sum  of 
money,  has  never,  as  yet,  been  given  the 
Attribute  of  Ungibility."  By  the  aci  of  1887 
(chap.  713),  the  legislature  had  amended  the 
inheritance  tax  law.  as  it  existed  under  the  act 
of  1885.  so  as  to  impose  a  succe&sion  tax  with 
respect  to  the  property  of  nonresident  dece- 
dents, which  should  be  within  this  state.  In 
the  Jame$  Cam,  144  N.  Y.  6,  we  had  occasion 
to  consider  the  operation  of  that  act.  An 
Englishman,  who  died  abroad,  left  property 
deposited  within  this  state,  consisting  in  stocks 
and  bonds  of  corporations  of  this  and  of  other 
states.  The  question  waa  considered  whether, 
in  view  of  these  words  in  the  act  "which  prop- 
erty shall  be  within  this  state,"  it  was  its  in- 
tendment to  reach,  for  purposes  of  taxation, 
any  personal  property  that  waa  not  within  the 
state,  either  in  fact  or  because  of  the  domicil 
here  of  its  owner.  We  thought  not,  and  that 
it  would  be  highly  improper  to  impute  to  the 
legislature  an  intention  to  tax  that  over  which 
there  was  no  Jurisdiction.  It  is  obvious  that 
the  state  has  no  jurisdiction  over  a  right  of 
succession  which  accrues  under  the  laws  of 
the  foreign  state.  That  is  something  in  which 
this  state  has  no  interest,  and  with  which  it  is 
not  concerned.  The  legal  title  to  these  bonds, 
or  the  debta  they  represent,  vested  in  the  per- 
sonal ropresentatives  of  the  decedent  by  force 
of  foreign  laws.  The  decedent  was  a  creditor 
to  whom  the  obligors  in  the  various  bonds 
were- indebted,  the  extent  and  terms  of  whose 
obligation  were  evidenced  bv  those  bonds. 
The  legal  HUtM  of  the  indebtedness  was  at  the 
creditor's  domicil,  and.  as  the  actual  nitui  of 
the  boods  themselves  was  also  there,  upon  no 
theory  can  it  be  held  that  the  provisions  of  the 
transfer  tax  act  could  reach  Ibem  in  its  opera- 
tion. The  logical  result  of  the  proposition 
which  has  been  established,  that  the  tax  ia 
upon  the  right  of  succession  to  property,  is.  in 
my  opinion,  to  confine  the  opention  of  this 
law.  where  nonresidents' eslHtcs  are  concerned, 
to  cases  of  property  Imviot;  a  tancihle  and  vis- 
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Ible  ezisteDoe,  and  being  the  actual  subject  of 
tbe  ownersbip. 

But,  with  reference  to  tbe  shares  of  capital 
stock  owned  by  the  decedent,  I  think  we  are 
conopelled  to  differ  with  the  appellate  division. 
The  attitude  of  a  holder  of  shares  of  capital 
stock  is  quite  otber  than  that  of  a  holder  of 
bonds  towards  tbe  corporation  which  issued 
them.  While  the  bondholders  are  simply 
creditors,  whose  concern  with  the  corporation 
is  limited  to  tbe  fulfilment  of  Its  particular 
obligation,  the  shareholders  are  persons  who 
are  interested  in  the  operation  of  the  corpo- 
rate property  and  franchises,  and  their  shares 
act  unify  represent  undivided  interests  in  the 
corporate  enterprise.  The  corporation  has  the 
legal  title  to  all  the  properties  acquired  and  ap- 
purtenant, but  it  holds  them  for  the  pecuniary 
benefit  of  those  persons  who  hold  the  capital 
stock.  Thej  appoint  the  persons  to  manage 
its  affairs.  They  have  the  ri^ht  to  share  m 
surplus  earnings,  and,  after  dissolution,  they 
have  the  right  to  have  the  assets  reduced  to 
money,  and  to  have  them  ratably  distributed. 
Each  share  represents  a  distinct  interest  in  the 
whole  of  the  corporate  property.  As  said  in 
Jermain  v.  Lake  Shore  A  Jf.  A  R.  Co,  91  N. 
Y.  492,  it  "represents  tbe  interest  which  the 
shareholder  has  in  the  capital  and  net  earnings 
of  the  corporation;"  or.  as  Parke,  B.,  put  it, 
in  HradUy  v.  HoMetrorth,  8  Mees.  &  W.,  at 
page  423,  it  is  "a  right  to  have  a  share  of  the 
Bet  produce  of  all  tbe  property  of  tbe  com- 
pany." Corporate  shares  must  be  regarded  aa 
"property,"  within  the  broad  meanine  of  that 
term,  dertificates  of  stock,  in  the  bands  of 
their  holder,  represent  the  number  of  shares 
which  the  corporation  acknowledges  that  he  is 
entitled  to.  Id  legal  contemplation,  tbe  prop- 
erty of  the  shareholder  is  either  where  the  cor- 
poration exists  or  at  his  domicil.  accordingly 
as  it  is  considered  to  consist  in  his  contractual 
rights,  or  in  bis  proprietary  interest  in  the  cor- 
poration. In  the  case  of  bonds,  they  represent 
but  a  property  in  the  debt,  and  that  follows 
the  creditor's  person.  Hence  it  cannot  be  said, 
if  the  property  represented  by  a  share  of  stock 
has  its  legal  situe  either  where  the  corporation 
exists  or  at  the  holder's  domicil,  as  we  have 
said  in  the  Enston  and  Jamee  Ca»e8{Re  En»ton*s 
WiU,  118  N.  Y.  181, 8L.  R.  A.  464;  BeJame%, 
144  N.  Y.  12),  that  the  state  is  without  juris- 
diction over  it  for  taxation  purposes.  As  per- 
sonalty, tbe  legal  eitue  does  follow  the  person 
of  the  owner;  but  the  propertv  is  in  his  right 
to  share  in  the  net  produce,  and,  eventually,  in 
the  net  residuum  of  the  corporate  asseta,  result- 
ing from  liquidation.  That  ri^ht  as  a  chose 
in  action  must  necessarilv  follow  the  share- 
holder's person:  but  that  does  not  exclude  the 
idea  that  the  property  as  to  which  tbe  right  re- 
lates, and  which  ifi,  m  effect,  a  distinct  inter- 
est in  the  corporate  property,  is  not  within  the 
Jurisdiction  of  the  state  for  the  purpose  of  as- 
sessment upon  its  transfer  through  the  opera- 
tion of  any  law,  or  of  the  act  of  its  owner. 
Tbe  attempt  to  tax  a  debt  of  the  corporation  to 
a  nonresident  of  the  state,  as  beine  propertv 
within  the  state,  is  one  thing,  and  the  imposi- 
tion of  a  tax  upon  the  transfer  of  any  interest 
in  or  ripbt  to  the  corporate  property  itself  is 
another  t  hi  off.  The  corporation  Is  the  crea- 
tion of  state  laws,  and  i  hose  who  become  its 
?a   T..  I?    \ 


members,  as  shareholders,  are  subject  to  tbe 
operation  of  those  laws,  with  fespect  to  an^  lim- 
itation upon  their  property  rights,  and  with  re- 
spect to  the  right  to  assess  their  property  inter- 
ests for  purposes  of  taxation. 

It  results  from  these  views  that  Ute  order 
appealed  from  mvtt  he  reversed  to  the  extent  tJiat 
it  recereed  the  order  of  the  awrrogaie  afflrming 
an  asftessment  upon  the  estate  of  the  decedent 
based  vpon  an  appraisal  of  the  shares  of  stocK 
of  domestic  corporations,  and  the  determination 
of  the  surrogate  in  that  respect  is  affirmed.  In 
other  respects  the  order  appealed  from  is  affirmed, 
and  tbe  matter  is  remitted  to  tbe  surrogate's 
court,  to  be  proceeded  with  in  conformity  with 
our  opinion.  Under  the  circumstances,  no 
costs  are  awarded  to  either  party. 


Andrews,  Oh.  J.,  and  Bartleit^Hi 
and  Martin,  JJ.,  concur. 


Vanii,  J.,  dissenting: 

Henry  Bronson,  for  many  years  a  resident  of 
New  Haven,  Connecticut,  died  in  that  city  on 
tbe  26tb  of  November,  1898,  leaving  a  will, 
which  was  admitted  to  probate  in  the  state  of 
Connecticut,  but  was  never  proved  or  filed  in 
the  state  of  New  York.  By  this  will,  after 
making  some  gifts  to  his  grandchildren,  be 
gave  the  bulk  of  bis  estate  to  his  two  sons,  now 
his  executors,  both  of  whom  are  nonresidents 
of  this  state.  At  tbe  time  of  his  death  be  owned 
bonds  of  the  value  of  $18,200,  and  stocks  of 
the  value  of  $487,898.35,  all  issued  by  corpo- 
rations organized  under  the  laws  of  the  state 
of  New  York.  Said  securities,  as  written  in- 
struments, were  not  within  this  state  when  the 
decedent  died,  but  were  In  the  state  of  Con  nee 
ticut,  where  he  had  his  domicil.  They  bad 
never  been  kept  in  the  state  of  New  York, 
either  for  safety  or  any  other  purpose;  and, 
before  the  initiation  of  these  prooeeaings,  tbej 
had  been  formally  transferred  by  the  execu- 
tors to  themselves,  as  residuary  legatees.  Upon 
the  report  of  tbe  appraiser,  who  included  both 
bonds  and  stocks  in  his  appraisal,  the  surro- 
gate decided  that  they  were  subject  to  a  trans- 
fer tax,  and  made  the  usual  order,  which  was 
affirmed  by  him  on  appeal;  but  his  determina- 
tion was  reversed  by  the  appellate  division, 
and  the  case  is  now  here  upon  appeal  from 
their  order  of  reversal. 

Two  questions  are  presented  for  decision, 
ffit,:  (1)  Whether  capital  invested  by  a  nonres- 
ident, or  by  his  assignor,  in  corporations  or 
ganized  and  doing  business  in  this  state,  for 
which  certificates  of  stock  in  such  corporations 
were  issued  to  him,  is  subject  lo  a  succession 
tax  under  our  laws,  when  such  certificates,  al- 
though standing  in  his  name  as  registered  on 
the  lK>ok8  at  the  date  of  bis  death,  were  habit 
ually  kept  by  him  in  tbe  state  where  he  resided; 
(2)  whether  capital  lent  to  such  corporations 
by  a  nonresident,  or  his  assignpr,  for  which 
bonds  were  issued  to  him,  ia  taxable  under 
like  circumstances. 

In  order  to  determine  these  questions,  it  is 
necessary  to  construe  certain  sections  of  a  atat- 
ute  passed  in  1892,  entitled  **An  Act  in  Rela- 
tion to  Taxable  Transfers  of  Property."  Laws 
1892.  chap.  8(l9.  Tbe  first  legislation  upon  the 
subject  in  this  state  was  in  1885,  when  an  act 
WHS  passed  *'to  tax  gifts,  legacies,  and  colls  t 
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teral  infaeritaDces  in  certain  caaea."  Laws  1885, 
chap.  483.  This  statate  was  so  crude  in  struct- 
ure and  doubtful  in  meaninir  as  to  cause  much 
litigation,  which  led  to  its  amendment  by  the 
legislature,  even  before  the  first  questions  that 
arose  had  been  passed  upon  by  the  courts. 
Uws  1887,  chap.  718;  Re  Ension's  WiU,  113 
N.  Y.  174,  8  L.  R  A.  484:  lie  Romaine'i  Es- 
tate, 127  N.  Y.  80,  12  L.  R.  A.  401.  Other 
ameDdments  followed  in  quick  succe^^sion 
(Laws  1889,  chap.  307;  Laws  1889,  chap.  409; 
Laws  1890.  chap.  553;  Laws  1891.  chap.  215; 
Laws  1892,  chap.  169),  until  fioall^,  owing  in 
part  to  conservative  construction  hj  the 
rourts,  and  in  part  to  the  growth  of  public  sen- 
rinteot  upon  the  subject,  the  statute  was  thor- 
oughly revised,  so  as  to  meet  the  difficulties  en- 
coiiDtered  In  its  enforcement,  and  the  result 
was  the  act  now  before  us  for  consideration. 
That  act,  as  we  have  already  declared,  "was 
|nss(  d  with  knowledge  of  our  decisions  and 
in  view  of  our  coostruction,  and  was  obviously 
inteoded  in  some  respects  to  compel  on  our 
pan  different  conclusions."  Be  Hoffman's  Es- 
taU,  143  N.  Y.  827, 331.  The  history  of  legis- 
lation upon  the  subject  shows  a  constant  ad- 
vance ID  the  grasp  of  the  statute,  as  nearly 
every  amendment  reached  out  further  and  took 
in  more,  until  at  last  the  intention  of  the  legis- 
lation was  limited  only  by  its  power,  for  its 
command  was  to  'include  all  property  or  in- 
tereat  therein,  whether  situated  within  or 
without  this  state,  over  which  this  state  has 
any  jurisdiction  for  the  purposes  of  taxation." 
Lairs  1892,  chap.  899,  §  22.  This  sweeping 
intention  on  the  part  of  the  legislature  doubt- 
less, bad  ita  ori^  in  the  fact  that  personal 
property,  as  a  general  thing,  when  its  great 
value  is  taken  into  account,  escapes  taxation 
daring  the  lifetime  of  its  owner.  Real  estate, 
owing  to  its  fixed  location,  presents  a  problem 
of  slight  difficulty  to  the  legislator  in  his  effort 
to  provide  means  for  the  support  of  govern- 
ment, for  it  cannot  escape  the  view  of  either 
the  assessor  or  collector,  and  the  result  is  that 
it  pays  an  undue  proportion  of  the  annual  tax 
levy.  Personal  property,  however,  especially 
when  it  exists,  practically,  in  such  a  form  that, 
to  the  extent  of  millions  of  dollars,  It  can  be 
carried  in  one's  pocket,  has  lon^  perplexed  the 
legislator  and  the  statesman,  owing  to  its  adroit- 
ness and  success  in  avoiding  taxation.  In  1891 
the  goyernor^  in  his  annual  message  to  the  le^ris- 
lature.  made  pointed  allusions  to  the  difficulty 
of  reaching  personal  property,  and  recom- 
mended such  legislation  as  I  am  now  about  to 
consider,  in  order  that,  as  stated  by  him,  "per- 
sonal estate  can,  at  least,  be  subjected  to  one 
tax,  although  it  may  never  have  been  able  to 
be  reached  during  the  life  of  the  decedent." 
Dos  Pasaos.  Collateral  Inheritance  Taxes,  2d 
ed.  §  5.  It  is  evident  from  this  that  the  exec- 
utive regarded  the  laws  then  existing  as  too 
narrow,  and  that  he  thought  public  policy  re- 
quired statutes  of  broader  scope.  The  legisla- 
ture, apparently,  was  of  the  same  mind,  for, 
not  long  after,  the  act  was  passed  which  it  is 
»ow  oar  duty  to  construe. 

While  the  courts  should  carefully  gather  the 
intention  of  the  legislature,  so  far  as  may  be, 
from  the  language  of  the  statute,  they  should 
also  hear  in  mind  the  facts  which  led  to  the 
enactment  in  its  present  form;  for  the  evil  to 
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be  remedied,  the  difficulty  of  applying  the 
remedy,  and  the  changes  made  in  order  to 
force  a  construction  in  harmony  with  the 
growth  of  legislative  purpose,  may  be  of  mate- 
rial aid  in  reaching  the  correct  conclusion. 
The  object  of  the  statute,  as  indicated  by  the 
title,  is  no  longer  simply  "to  tax  gifts,  legacies, 
and  collateral  Inheritances,"  but  to  bring  under 
taxation  all  "taxable  transfers  of  property." 
This  broad  purpose  pervades  the  entire  act,  as 
a  careful  reading  of  its  provisions  will  show. 
The  statute  provides  that,  subject  to  certain 
exceptions,  "a  tax  shall  be  .  .  .  imposed 
upon  the  transfer  of  any  property,  real  or  per- 
sonal, .  .  .  or  of  any  interest  therein,  or 
income  therefrom,  .  .  .  when  the  transfer 
is  by  will  or  l^  the  intestate  laws  of  this  state" 
of  property  of  a  resident,  or  "when  the  trans- 
fer is  by  will  or  intestate  law  of  property 
within  the  state,  and  the  decedent  was  a  non- 
resident of  the  state  at  the  time  of  his  death." 
Sec.  1.  Two  classes  of  cases  are  thus  pro- 
vided for:  (1)  The  property  of  residents,  pass- 
ing under  the  laws  of  this  state,  without  regard 
to  where  the  property  may  be;  (2)  the  property 
of  nonresidents,  passing  under  the  laws  of  an- 
other state,  when  the  property  is  within  this 
state.  What  is  meant  by  the  phrase  * 'prop- 
erty within  the  state"  is  a  question  so  difficult 
that  we  are  unable  to  unite  in  declaring  ita 
meaning,  but  are  compelled  to  decide  it  by 
the  vote  of  a  majority.  The  question,  in 
concrete  form,  is  whether  the  stocks  and  bonds 
under  consideration,  or  the  interests  they  rep- 
resent, are  ''property  within  the  state."  Light 
is  thrown  upon  the  subject  by  ^  9.  formerly 
S  11,  bat  radically  changed,  which  provides 
that  "if  a  foreign  executor,  administrator,  or 
trustee  shall  assign  or  transfer  any  stock  or  ob- 
ligations in  this  state  standing  in  the  name  of 
a  decedent,  or  in  trust  for  a  decedent,  liable  to 
any  such  tax,  the  tax  shall  be  paid  to"  an  offi- 
cer designated,  "on  the  transfer  thereof."  The 
phrase  "liable  to  any  such  tax"  refers  to  such 
"stocks  and  obligations"  as  are  not  expressly 
exempted,  owing  to  the  limited  value  of  the 
entire  estate  and  the  close  relationship  to  the  de- 
cedent of  the  persons  to  whom  it  passes.  Sec. 
2.  What  did  the  legislature  mean  by  "stock 
or  obligations  in  this  state  standing  in  the  name 
of  the  decedent?^  This  is  the  same  question 
in  another  form  as  that  previously  asked,  but 
the  change  from  general  to  specific  words  of 
description  in  the  statute  has  much  significance. 
The  same  section  commands  depositaries,  both 
corporate  and  personal,  "holding  securities  or 
assets  of  a  decedent,"  not  to  "deliver  or  trans- 
fer the  same  to  the  executors,  administrators, 
or  legal  representatives  of  said  decedent,  unless 
notice  of  the  time  and  place  of  the  in- 
tend^ transfer"  is  given  to  the  proper  author- 
ities, and  a  failure  to  give  the  notice  renders 
the  depositary  personally  liable  "to  the  pay- 
ment of  the  tax."  The  word  "assets,"  as 
thus  used,  is  the  most  comprehensive  that  could 
be  used  to  expand  the  meaning  of  the  statute. 

There  is  but  one  more  section  that  has  a 
direct  bearing  upon  the  question  in  hand,  and 
that  is  the  22d,  which  relates  to  "definitions," 
and  is  of  especial  importance,  not  only  because 
it  is  new.  but  because  it  emphasizes  the  pur- 
pose of  the  statute.  It  provides  that  "the 
words  'estate'  and  'property,'  as  used  in  this 
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act,  8ba11  be  taken  to  mean  tbe  property  or 
interest  therein  of  tbe  testator"  or  * 'intestate 
.  .  .  pasfilDg  or  transferred  lo  those  not  therein 
specifically  exempted  from  tbe  provisions  of 
this  act,  .  .  .  and  shall  include  all  property 
or  interest  therein,  whether  situate  within  or 
without  the  state,  oyer  which  this  state  has 
any  Jurisdiction  for  the  purposes  of  taxation." 
This  language,  although  not  as  specific  as  could 
be  used,  is  so  comprehensive  as  to  include 
whatever  the  legislature  has  power  to  subject 
to  taxation.  It  does  not  mean  Jurisdiction  as 
theretofore  exercised  through  other  statutes, 
for  it  does  not  say  so,  but  it  means  whatever 
jurisdiction  the  sute  can  exercise.  Both  the 
words  used  and  the  growing  purpose  of  the 
leeislature  show  this.  The  section  further  pro- 
vides that  "tbe  word  'transfer/  as  used  in  this 
act,  shall  be  taken  to  include  the  passing  of 
property,  or  any  interest  therein,  in  possession 
or  enjoyment,  present  or  future,  by  inherit- 
ance, descent,  devise,"  or  "bequest  .  .  in 
tbe  manner  herein  described." 

Partial  directions  for  the  construction  of  tbe 
act  are  found  in  §  25,  which  requires  that  such 
parts  as  "are  substantially  the  same  as  those  of 
laws  existing  on  April  80th,  1892,"  which  was 
the  day  before  the  statute  took  effect,  "shall 
be  construed  as  a  continuation  of  such  laws, 
modified  or  amended  according  to  tbe  language 
employed  in  this  act,  and  not  as  new  enact- 
ments." This  is  the  rule  of  construction  pro- 
vided by  the  statutory  construction  law,  that  is 
"applicable  to  every  statute,  unless  its  general 
object,  or  the  context  of  the  language  con- 
strued, or  other  provisions  of  law,  indicate 
that  a  different  meaning  or  application  was 
intended."  Laws  1892,  chap.  677,  ^t^  1,  82.  It 
does  not  exclude  from  our  conMderation,  when 
construing  the  transfer  tax  act,  the  definition 
of  "personal  property,"  as  laid  down  in  the 
statutory  construction  law,  which  is  retroac- 
tive as  well  as  prospective  in  its  effect,  and 
applies  to  all  statutes,  except  as  otherwise  pro- 
vided. "The  term  'prsonal  property,'"  as 
defined  by  that  law,  "includes  chattels,  money, 
things  in  action,  and  all  written  instruments, 
themselves,  as  distinguished  from  the  rights  or 
interests  to  which  they  relate,  by  which  any 
right,  interest,  lien,  or  encumbrance  in,  to,  or 
upon  property,  or  any  debt  or  financial  obliga- 
tion,is  createa,  acknowledged,  evidenced,  trans- 
ferred, discharged,  or  defeated,  wholly  or 
in  part,  and  everything,  except  real  prop- 
erty, which  mav  be  the  subject  of  owner- 
ship." Laws  lS92,  chap.  677,  §  4.  It  is 
difficult  to  conceive  a  definition  more  com- 
prehensive than  this,  for  it  includes  intan- 
gible property,  as  well  as  tangible,  written 
instruments  as  such,  and  everything,  except 
real  property,  that  is  capable  of  being  owned  or 
transferred.  Thus,  the  legislature  has  decla-red 
its  intention  to  subject  to  a  transfer  tax  every- 
thing owned  by  a  resident  at  the  time  of  his 
death,  and  everything  within  this  state  owned 
by  a  nonresident  at  the  time  of  his  death,  with 
certain  exceptions  not  now  important.  It  has 
specifically  mentioned  "stocks  and  obligations 
in  this  state  standing  in  tbe  name  of  a  dece- 
dent," as  \^-e]l  as  "securities  and  assets,"  and 
has  prohibited  the  transfer  thereof,  except  upon 
notice  to  an  agent  of  the  state;  and,  finally,  it 
has  summed  up  its  purpose  by  saying  that  tbe 
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succession  to  whatever  may  be  the  subject 
of  ownership,  whether  within  or  without  tbe 
stdte,  that  it  can  tax,  it  intended  to  lax. 

The  question  at  once  arises,  What  limitation 
is  there  upon  the  power  of  the  legislature  with 
reference  to  the  subject  of  taxation  ?    In  ans  wer- 
ing  this  question,  it  must  be  borne  in  mind  that 
the  tax  under  consideration  is  not  a  tax  upon 
property,  but  upon  the  transfer  of  property, 
under  succession  laws,  on  the  death  of   the 
owner.     Re  Merriam'9  Estate^  141  N.  Y.  479; 
Be  Bwiffu  Estate,  187  N.  Y.  77,  18  L.  R-  A. 
709.    The  position  of  the  Supreme  Court  of  the 
United  States  upon  the  subject  appears  from 
the  following  authorities:    Maaer  v.  Orima, 
49  U.  8.  8  How.  490,  12  L.  ed.  1168:  Green 
V.  Van  Bvskirk,  72  U.  8.  5  Wall.  807, 18  L.  ed. 
699;   Olereland,  P,  A  A.  R.  Oo.  v.  Penntyl- 
vania  ("State  Tax  on  Foreign-held  Bondi^'),  82 
U.  8. 15  Wall.  800,  819, 21  L.  ed.  179. 186;  Her- 
tep  V.  Rhods  Itlatid  Locomotiw  Works,  93  U.  8. 
664,  28  L.  ed.  1008.    In  deciding  the  case  last 
cited,  the  court  declared  "that  every  state  has 
the  right  to  regulate  the  transfer  or  property 
within  its  limits,  and  that  whoever  sends  prop- 
erty to  it  impliedly  submits  to  the  regulations 
concerning  its  transfer  in  force  there,  although 
a  different  rule  of    transfer  prevails  in   the 
jurisdiction    where   he   resides."    Page    671, 
L.  ed.  p.  1004.    The  Foreign  held  Bonds  Ca»e 
involved  a  tax  upon  property,  not  held  upon 
the  right  of  succession  to  property.    This  right 
was  not  considered  by  the  court,  and  it  rests 
upon  principles  utterly  different  from  those 
applicable  to  taxation  upon  property  itself.     It 
would  be  a  startling  proposition  for  that  learned 
court  to  hold  that  a  state  may  not  regulate  the 
transfer  of  property  within  its  own  limits  by  sub- 
jecting it.to  any  reasonable  condition.     Fmp- 
erty  owned  by  a  resident  gives  rise  to  no  ques- 
tion, for  there  is  jurisdiction  of  the  person  of 
the  decedent  and  of  his  personal  representa- 
tives.   Tangible  property,  which  is  apparent 
to  the  senses,  presents  no  difficulty,  even  when 
it  belonged  to  a  nonresident  decedent,  provided 
it  is  physically  present  in  the  state.     Intangible 
property,  however,  because  it  has  no  physical 
presence,  has  long  perplexed  both  those  who 
make  and  those  who  expound  the  law.     It 
may  exist,  as  it  were,  in  the  air,  for  it  may 
consist  of  a  right,  which,  if  denied,  must  be 
established  by  parol  evidence.    Such  rights  are 
ordinarily  regarded  as  attached  to  the  person  cif 
the  owner,  but  they  are  not  inseparable  from 
him,  because  creditors  are  permitted  to  seize 
them  for  the  payment  of  debts,  even  in  a  stale 
where  the  owner  never  residcd'and  never  was 
personally  present.     Plimpton  v.  Bigelow,  98 
N.  Y.  592.  596,  600;  Code  Civ.  Proc.  §^  648. 
2478.    See  also  Laws  1880,  chap.  320,  §   16; 
Beers  v.  Shannon,  78  N.  Y.  292;  Story.  Conf. 
L.  ^  880;  Oatlin  v.  BuU,  21  Vt.  158;  Alvany 
V.  Potoell,  2   Jones,  Eq.  51;    Slate   v.   Dal 
rympU,  70  Md.   294,  8  L.   R   A.  272.     In 
Plimpton  V.  Bigelow,  supra,  this  court  said: 
"We  do  not  doubt  that  shares  [of  stock  in  a 
domestic  corporation]  for  the  purpose  of  attach- 
ment proceedings  may  be  deemed  to  be  in  tbe 
possession  of    the  corporation  which  issued 
them,  but  only  at  the  place  where  the  corpora- 
tion by  intendment  of  law  always  remains,  to 
wit,  in  the  state  or  country  of  its  creation.* 
P.  600. 
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There  is  notblog,  tberefore,  in  the  nature  of 
The  most  iotaogible  right,  such  as  a  debt  with- 
out SDV  wriitPD  evidence  thereof,  to  prevent 
the  leffislature  from  giving  it  a  titut  apart 
from  the  residence  of  its  owner;  but,  in  order 
10  permit   ibis,  it  must  bsye  some  prsctical 
existence  in  the  state  that  assumes  jurisdiction 
over  it  either  for  the  purpose  of  taxation  or  the 
collection  of  debts.    In  the  latti^r  case  the  resi- 
dence of  the  debtor  is  deemed  to  give  the  debt 
a  practical  existence  in  the  state  where  the 
debtor  resides,  because  the  nonresident  creditor, 
if  his  claim  is  not  paid  voluntarily,  must  go 
where  hia  debtor  is,  and  invoke  the  sid  of  the 
laws  in  force  there,  in  order  to  collect  it    If 
the  legislature  has  Jurisdiction  over  intangible 
property  for  the  purpose  of  enabling  creditors 
to  collect  debts,  why  has  it  not  jurisniction 
over  it  in  order  to  provide  means  for  tbe  sup- 
port of  govemmenr,  including  tbe  courts  and 
other  agencies  provided  to  enaole  nonresidents, 
ss  well  as  residents,  to  enforce  collection  of 
their  claims?    The  most  serious  obstacle  thus 
far  encoantered  in  the  effort  to  subject  to  taxa- 
tion the  transfer  of  all  the  personal  property  of 
nonresident  decedents,  which  has  a  practical 
existence  in  this  slate,  is  the  legal  maxim, 
MobUia  tequttntur  penonam.    This  is  a  mere 
fiction  of  tbe  law,  and  is  not,  as  we  have  seen, 
universal  in  its  application.    It  is  based  partly 
on  comity  between  states,  and  partly  on  con- 
venience of  administration.    Long  as  it  has 
stood,  and  well  embedded  in  the  law  as  it  is, 
it  is  not  paramount  to  a  statute,  and  must 
stand  aside  whenever  the  legislature  directs  it 
to  ^ive  way.    As  said  by  Judge  Comstock: 
*'I.ike  other  fictions,  it  has  its  special  uses.    It 
may  be  resorted  to  whenever  convenience  and 
justice  BO  require.    In  other  circumstances  the 
truth  and  not  the  fiction  affords,  as  it  plainly 
ought  to  afford,  the  rule  of   action.    .  .   . 
Accordingly  there  seems  to  be  no  place  for  the 
del  ion  of  which  we  are  speaking,  in  a  well- 
adjusted  system  of  taxation."    People  v.  Cam- 
mimonen  of  Taxes,  28  N.  T.  224,  228.    So, 
Judge  Story  said  that  the  legal  fiction  ''yields 
whenever  it  is  necessary  for  tbe  purposes  of 
justice  that  the  actual  tititsoi  the  t hi n^  should 
be  examined.     .   .   .     Hence  it  is  that,  when- 
ever  personal   property  is  taken  by  arrest, 
attachment,  or  execution   within  a  state,  tbe 
title  80  acquired  under  the  laws  of  the  state  is 
held  valid  in  every  other  state;  and  the  same 
mle  is  applied  to  debts  due  to  nonresidents, 
which  are  subjected  to  the  like  process  under 
tbe  local  laws  of  a  state."    Story,  Conf.  L. 
§  550.    Mr.  Justice  Gray,  of  the  Supreme  Court 
of  the  United  States,  referring  to  this  maxim, 
said  that  it  "grew  up  in  tbe  Middle  Ages, 
when  movable  property  consisted  chiefly  of 
gold  and  jewels,  which  could  be  easily  carried 
By  the  owner  from  place  to  place,  or  secreted 
in  spota  known  only  to  himself.    In  modern 
times,  since  the  great  increase  in  amount  and 
Ytriety  of  personal  property,  not  immediately 
connected  with  the  person  of  the  owner,  that 
rule  hasyielded  more  and  more  to  the  lex  iitue. 
■  .  .    Ix>r  tbe  purposes  of  taxation,  as  has 
been  repeatedly  afSrmed  by  this  court,  personal 
property  may  be  separated  from  its  owner;  and 
be  may  be  taxed,  on  its  account,  at  the  place 
where  it  is,  although  not  the  place  of  his  own 
domidl,  and  even  if  he  is  not  a  citizen  or  a 
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resident  of  the  state  which  imposes  tbe  tax." 
Pulbnan*  Palace  Car  Co,  v.  Pennsylvania,  141 
U.  S.  18, 22,  39  L.  ed.  613.  616,  3  Inters.  Com. 
Rep.  595.  Long  ago  tbe  legislature  subjected 
to  general  taxation  certain  kinds  of  debts  due 
to  nonresidents,  and  the  act  was  unanimously 
sustained  by  the  commission  of  appeals.  Laws 
1851,  chap.  871;  Petyple,  WeMtbrook,  v.  TrueUee 
€f  Ogdeniburgh,  48  N.  Y.  890. 

Another  statute,  which  virtually  repealed  the 
maxim  pro  tanto  as  to  foreign  capital  invested 
in  banking  business  in  this  state,  was  referred 
to  by  this  court  as  "designed  to  reined  v  an  evil 
then  existing,  which  mainly  consistea  in  per- 
sons residing  near  the  borders  of  our  state 
carrying  on  trades  and  business  here  in  com- 
petition with  our  own  citizens,  and,  while 
enjoying  the  protection  of  our  laws,  escaping 
all  the  nurdens  of  taxation  by  having  tiieir 
residences  t>eyond  the  boundaryline."  Laws 
1855,  chap.  87;  WiUianu  v.  Wayne  County 
Supers.  78  N.  Y.  661,  568.  In  People.  Jtf- 
firson,  T.  Bmiih,  88  N.  Y.  576,  581,  Judge 
Earl  said:  "That  choses  in  action  can  have 
a  situs  away  from  the  domicil  of  the  owner 
for  the  purpose  of  taxation  and  for  other 
purposes,  is  frequently  manifested  in  the  stat- 
utes of  this  state.  ...  I  think  it  may 
safely  t>e  said  that  the  legal  fiction  that  choses 
in  action  always  attend  tbe  owner  and  have 
a  legal  existence  only  at  the  place  of  his 
domicil  has  been  frequently  ignored  by  the 
legislature  in  framing  our  system  of  taxa- 
tion." That  the  lejE»islature  intended  to  do 
away  with  this  fiction,  so  far  as  it  tended 
to  restrict  the  scope  of  the  act,  and  to  give 
personal  property  a  special  situs  for  the  pur- 
poses of  taxation,  is  evident  from  tbe  quota- 
tions already  made  from  tbe  statute,  and  es- 
pecially from  the  declaration  that  **all  property 
or  interest  therein"  capable  of  owner8bii>  shall 
be  included,  "whether  situated  within  or  with- 
out this  state,  over  which  tiais  state  bas  any 
Jurisdiction  for  the  purpose  of  taxation;"  that 
foreign  executors  shall  not  "transfer  any  stock 
or  obligations  standing  in  the  name  of  a  dece- 
dent," without  payment  of  the  tax;  and  that 
no  depositary  shall  transfer  * 'securities  or  as- 
sets of  a  decedent"  without  giving  the  re- 
quired notice.  Laws  1892,  chap.  899,  §§  9,  22. 
"Stock  ...  in  this  state  standing  In  the 
name  of  a  decedent"  apparently  refers  to 
shares  of  stock  in  a  domestic  corporation. 
What  are  shares  of  stock,  and  what  rights 
does  the  owner  thereof  enjoy?  Judge  An- 
drews answered  this  question  when  he  wrote 
in  Plimpton  v.  Bigeloto,  supra,  that  "tbe  right 
which  a  shareholder  in  a  corporation  has  by 
reason  of  bis  ownership  of  shares,  is  a  right 
to  participate  according  to  the  amount  of  his 
stock  in  tbe  surplus  profits  of  the  corporation 
on  a  division,  and  ultimately  on  its  dissolution, 
in  the  assets  remaining  after  payment  of  its 
debts."  Chief  Justice  Shaw  answered  it  when 
he  said  "that  the  right  is,  strictly  speaking,  a 
right  to  participate,  in  a  certain  proportion, 
in  the  immunities  and  benefits  of  the  corpora- 
tion; to  vote  in  tbe  choice  of  their  officers,  and 
the  management  of  their  concerns;  to  share  in 
tbe  dividends  of  profits,  and  to  receive  an  ali- 
quot part  of  the  proceeds  of  tbe  capital,  on 
winding  up  and  terminating  the  active  exist- 
ence  and    operations   of    the   corporation." 
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Fiaher  ▼.  Ewex  Bank,  6  Gray,  377.  Judire 
Earl,  referring  to.  the  same  subject,  has  said 
that  "a  sbare  of  stock  represcDts  the  interest 
which  the  shareholder  has  in  the  cnpital  and 
net  earnings  of  the  corporation.  The  interest 
is  of  an  abstract  nature,  that  is,  the  share 
holder  cannot  by  any  act  of  his,  nor  ordinariJy 
by  any  act  of  the  law,  reduce  it  to  possession/' 
J'ermain  ▼.  Lake  Shore  db  M,  8.  H.  Co.  91  N. 
Y.  492.  "A  share  of  stock  is  an  IncorporeHl, 
intangible  thing."  Neiler  v.  Kelley,  69  Pa.  407. 
'*Tbe  expression  ^shares  of  stock,' when  quali- 
fied by  words  indicating  number  and  owner 
ship,  expresses  the  extent  of  the  owner's  in- 
terest in  the  corporation  property.  The  inter- 
est is  equitable,  and  does  not  give  him  the  right 
of  ownership  to  specific  property  of  the  cor- 
poration. But  he  does  own  the  specific  stock 
held  in  his  name,  and,  under  the  rules  of  law, 
the  property  of  the  corporation  is  held  bv  the 
corporation  in  trust  for  the  stockholders." 
Bridgman  t.  Keokuk,  72  Iowa,  42.  Shares  of 
stock  should  be  distinguished  from  certificates 
of  stock  which  are  merely  evidence  as  to  the 
number  of  shares  to  which  the  holder  of  the 
certificate  is  entitled.  Jermain  v.  Lake  Shore  db 
M.  8.  B.  Oo.  VI  N.  T.  488.  492.  The  same 
rights  exist  whether  any  certificate  is  issued  as 
evidence  of  those  rights  or  not.  Formerly  no 
certificates  were  issued,  and  the  only  evidence 
of  the  existence  of  the  right  was  upon  the 
books  of  the  corporation.  28  Am.  &  Eng. 
£nc.  Law,  p.  484;  Cook,  Stock  &  Stockhold- 
ers, §  1. 

What  was  the  nature  of  the  investment 
made  by  the  decedent  when  he  became  the 
owner  o^  stocks  in  various  corporations  organ- 
ized and  doing  business  in  this  state?  Neces- 
sarily he  was  either  an  original  investor  of 
capital  when  the  corporation  was  organized, 
or  he  acquired  the  rights  of  one  who  was  such 
investor  at  that  time.  In  either  event  his 
rights  were  the  same,  and  the  nature  of  his  in- 
vestment was  the  same.  For  instance,  he 
owned  stock  in  a  bank  doing  business  in  the 
city  of  New  York.  That  stock  represented 
an  investment  of  money,  either  paid  in  by  him 
when  the  bank  was  organized,  or  by  someone' 
else,  whose  rights,  or  a  part  of  them,  he  sub- 
sequently purchased.  Whether  he  was  an  or- 
iginal proprietor,  or  acquired  the  rights  of  an 
original  proprietor,  he  made  an  investment  in 
a  banking  business  in  this  state  at  thejf mo- 
ment that  he  became  the  owner  of  the  stock. 
^Vas  that  investment  property  "within  this 
state,"  under  the  comprehensive  statute  now 
before  oat  It  was  capital  invested  in  a  corpo- 
ration organized  here,  doing  business  here, 
having  its  principal  office  here,  and  earning 
money  here  with  which  to  pay  dividends  to  the 
decedent  and  others.  He  was  oneof  the  owners 
of  the  franchise,  and  had  an  equitable  inter- 
est in  all  the  property  of  the  corporation.  He 
assisted,  or  had  the  right  to  assist,  in  the  man- 
agement of  the  business,  through  his  power  to 
vote  for  directors.  That  right  he  could  exercise 
only  by  coming  here  in  person,  or  by  sending 
someone  with  authority  to  act  for  him  here. 
He  plsced  his  money  physically  within  the 
state  of  New  York  when  he  invested  it  in  a 
New  York  enterprise,  and  he  left  it  here  under 
the  protection  of  our  laws,  and  thereby  gave 
it  a  local   habitation   here.     Under  these  cir- 
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cumstances  should  a  fictitious  eitfss    prevail 
over  the  actual  eittu  located  by  himFelf?    If 
be)had  invested  money,  in  his  own  name,  in 
tangible    personal    property  in  this  state,    it 
would  have  been  subject  to  a  succession  tax 
upon  his  death,  although  he  resided  in  another 
state.     Be  8wiffe  Estate,  137  N.  Y.  77.  18  L. 
R.  A.  709.     If,  on  the  other  hand,  be  had  in- 
vested the  same  money,  in  the  name  of  a  cor 
poration  owning  the  same  property,  would  the 
investment  be  free  from  such  tax?    If  so,  by 
virtue  of  what  provision  of  the  statute  would 
it  escape ?    While  there  is  a  difference  in  form . 
I  see  no  difference  in  substance  of  the  two  in 
vestments.     If  a  transfer  tax  can  be  imposed 
on  the  tangible  property  of  a  nonresident  dece 
dent  in  this  state,  why  not  on  the  intangible? 
There  is  nothing  to  prevent  it  except  a  fiction 
that  has  never  prevailed  against  creditors,  and 
why  should  it  sgainst  taxation?    That  fiction 
is  as  foreign  to  questions  of  revenue  as  it  is  to 
the  collection  of   debts;   and  it  should  not 
be  allowed,  under  the  sweeping  provisions  of 
the  statute,  to  create  a  consiructive  presence  in 
another  state,  and  enable  it  to  prevail  over  an 
actual   presence,  for   all    practical  purposes, 
within  this  state.    This  accords  with  the  posi- 
tion of  the  court,  as  declared  in  the  Enetan 
Case,  decided  under  the  act  of  1885,  where  it 
was  said  that  "the  eitiu  of  the  property  owned 
by  a  shareholder  in  a  corporation  is  either 
where  the  corporation  exists,  or  st  the  domicil 
of  the  shareholder."    Be  Emton'e  WiU^  118  N. 
Y.  174.  181,  8  L.  R.  A.  464.    The  same  thing 
was  said  in  the  Jamee  Case,  decided  under  the 
act  of  1887.     Be  Jamet^e  Estate,  144  K.  Y.  6. 
12,    The  fiction    prevails   until  changed  by 
statute,  and  that  it  was  repealed  as  to  money 
invested  in  this  state  was  expressly  held  in  the 
Bomaine  Case,  127  N.  Y.  80,  88,  12  L.  R  A. 
401.     Since  then  the  statute  has  been  radically 
changed  in  furtherance  of  the  principle  that 
prevailed  when  that  decision  was  made.    More 
over,  the  state  has  the  right  to  regulate  all 
transfers  of  property  made  within  its  limi's. 
The  name  of  the  decedent  as  a  shareholder, 
and  the  number  of  shares  to  which  he  was  en- 
titled, were  recorded  on  the  stock  books  of  the 
corporations  in  which  he  held  stock  in  this 
state.    No  effective  transfer  of  his  stock  could 
be  made  except  by  changing  the  record  upon 
the  books  in  this  s*ate.     That  transfer  is  a  cor- 
porate act,  involving  a  change  upon  the  rec- 
ords of  the  corporation;  and  onlinarily  the 
issue  of  a  new  certificate:  and  it  must  be  per- 
formed by  the  corporation  in  order  to  vest  the 
title  in  the  foreign  executor  or  legatee.    The 
old  certificate  must  be  brought  here  and  sur- 
rendered, or,  if  lost,  the  loes  must  be  accounted 
for  here.    If  the  transfer  is  not  made  volun- 
tarily reeort  must  be  had  to  the  courts  of  this 
state,  in  order  to  compel  it.    So,  the  owner 
must  come  here  to  get  his  dividends,  as  well  as 
to  get  his  final  share  of  the  surplus  upon  the 
dissolution  of  the  corporation.    The  capital 
was  nut  only  invested  here,  but  it  still  remains 
here,  represented  by  property  here,  and  the 
owner  must  come  here  to  get  it    If  his  rights 
are  withheld,  the  courts  of  no  state  but  this 
can  restore  them.     The  decedent  placed  his 
property  in  this  state,  and  thereby  impliedly 
committed  it  to  the  jurisdiction  of  our  laws, 
then  in  force  and  such  as  might  be  enacted 
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thereafter;  and  property  subject  in  any  respect 
to  the  laws  of  a  state,  even  if  only  as  regards 
liie  transfer  thereof,  must,  if  required,  pay  its 
share  towards  the  eDforcement  of  those  laws. 
Look  for  a  moment  at  the  coDsequeuces  of 
holding  otherwise.  Business  corporations 
might  be  organized  in  this  state  wholly  upon 
foreign  capital,  a  few  shares  bein^  held  in  the 
name  of  resident  directors  to  make  the  organi- 
zation regular,  and  yet  none  of  the  stock,  how- 
ever yaluable,  be  subject  to  a  succession  tax. 
This  would  tend  to  drive  business  corporations 
into  foreign  ownership.  If  the  stock  of  a  cor 
poration  belonged  one  hall  to  residents  and 
one  half  to  nonresidents,  the  former  would  be 
taxable,  but  the  latter  not;  and  thus  an  unfair 
discrimination  would  be  made  against  inhabi- 
tants of  this  state.  It  is  a  matter  of  common 
knowledge  that  stocks  in  domestic  corporations 
are  own^  to  a  vast  amount  by  persons  doing 
business  in  this  state,  and  having  their  business 
residence  here,  but  their  actual  residence  in  an 
adjoining  stale.  Did  the  legislature  intend  to 
offer  a  premium  to  nonresidenta,  by  exempting 
them  from  burdens  that  our  own  citizens  have 
to  bear?  Did  it  intend  to  encourage  men  of 
wealth  to  move  out  of  the  state?  It  is  possible 
that  substantially  all  the  stock  representing  a 
great  property  like  that  of  the  New  York  Cen- 
tral Railroad  Company  or  the  Western  Union 
Telegraph  Company,  in  both  of  which  the.de- 
cedent  was  a  large  snareholder,  might  be  owned 
outside  of  the  state.  Should  such  inyestments. 
which  are  under  the  exclusive  protection  of 
the  laws  of  Uiis  state,  escape  the  payment  of  a 
tax  upon  the  privilege  of  succession?  Con- 
sidering its  emphatic  language,  is  it  reasonable 
to  believe  that  the  legislature  intended  such  a 
result? 

It  is  urged  that  the  stocks  in  question  may 
be  taxed  in  the  state  of  Connecticut,  and  thus 
be  subjected  to  double  taxation.  As  it  hap- 
pens, this  cannot  be  the  result,  for  the  inherit- 
ance tax  act  of  that  state  does  not  apply  to 
lineal  descendants,  although  it  covers  in  terms 
all  property  within  the  jurisdiction  of  the  state 
passing  to  collateral  relatives  "whether  belong- 
ing to  mhabitanta"  there  "or  not,  and  whether 
tangible  or  intangible."  Conn.  Stat.  1889, 
chap  180.  Even  if  it  were  otherwise,  while 
double  taxation  is  admitted  to  be  an  evil,  still 
it  is  tsetter  that  the  same  property  should,  at 
loner  intervals,  be  twice  taxed  than  to  open 
such  an  avenue  of  escape  from  taxation  as 
would  release  millions  of  foreign  capital  enjoy 
ine  the  protection  of  our  laws.  The  great  ob- 
ject of  the  statute  is  to  cause  all  property,  and 
especially  all  personal  property,  subject  in  any 
degree  to  the  laws  of  this  state,  to  pa^  a  rea- 
sonable tax,  onoe  during  every  generation,  un- 
der such  circumstances  as  to  make  the  burden 
u  light  as  taxation  ever  can  be.  because  it  is 
paid  for  the  privilege  of  succeeding  to  prop- 
erty, without  earning  it  or  paving  for  it. 

The  bonds  of  which  the  decedent  died  the 
owner  present  a  different,  but  not  a  difficult, 
qaestion,  provided  the  proper  conclusion  has 
been  reached  in  relation  to  stocks  owned  by 
bim.  An  investment  in  corporate  bonds,  be- 
ing practically  a  loan  of  capital  to  the  cor- 
poration, differs  from  an  investment  in  stocks, 
which  represent  capital  employed  by  its 
owners  in  the   business  of    the  corporation. 
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In  the  latter  case  there  ia  an  Interest  in  the 
corporation  itself,  as   well   as   indirectly    in 
its  property,  while  in  the  former  there  u  the 
relation  of  debtor  and  creditor.     Where  the 
bonds  are  registered,  however,  as  it   was  as- 
serted  on    the   argument    by  the  appellant, 
and  not  denied  by  the  respondent,  that  these 
bonds  were,  the  transfer  can  only  be  effected 
at  an  office  designated  by    the   corporation. 
Cook,  Stock  &  Stockholders,  g  15.    It  would 
be  necessary,  upon  this  assumption,  for  the 
person  entitled  to  succession  to  these  bonds  to 
come  into  the  state  of  New  York,  directly  or 
indirectly,  to  complete  his  title.    The  transac- 
tion, by  virtue  of  the  contract  itself,  would  be- 
come localized,  for  the  transfer  would  require 
a  corporate  act  in  thia  state  done  under  the 
sanction  of  our  laws,  and  possibly  by  virtue  of 
an  appeal  to  our  courts.     As  an  examination  of 
the  record,  however,  does  not  disclose  the  fact 
that  the  bonds  were  registered,  we  must  pro- 
ceed upon  the  basis  that  they  were  not.     The 
bald  question  ia  tberpfore  presented  whether 
monev  lent  by  a  nonresident  to  a  resident  cor 
poration,  or  a  bond  given  as  evidence  of  the 
debt  thus  created,  is  subject  to  a  transfer  tax. 
While  such  a  bond  can  be  transferred  without 
the  state,  it  cannot  be  collected  against  the  will 
of  the  corporation   without  coming  into  this 
state.    Even  if  collected  through  the  Federal 
couits,  it  must  be  within  this  state.    The  fact 
that  property  of  the  corporation  found   in  an- 
other state  may  be  attached  there  does  not 
change  the  general  rule  that  the  bond  repre- 
sents money  lent  in  this  state,  and  that  the 
holder  thereof  must  come  here  to  get  it    If  se- 
cured by  a  mortgage,  the  recording  act  of  this 
state  controls.    If  not  paid  when  the  corpora 
tion  is  dissolved,  the  statutes  of  this  state  ap- 
ply.   The  power  of  the  corporation  to  borrow 
or  pay  depends  on  our  laws,  and  hence  there 
is   an  obvious  distinction   between  corporate 
and  private  debts.     While  an  individual  cau 
contract  a  debt  without  the  aid  of  legislation. 
a  corporation  cannot  borrow  nor  give  a  valid 
bond  except  under  the  authority  of  some  stat- 
ute, general  or  special.    The  state  makes  tlie 
bonds  property,  and  preserves  them  as  prop 
erty.    Their  value  rests  on  the  action  of  the 
state  government,  both  in  their  creation  and  iu 
the  protection  subsequently  afforded.    A  debt 
which  owes  its  existence  to  our  laws,  and  which 
could  not  have  been  contracted  under  the  law  a 
of  any  other  state,  has  a  local  existence  for  the 
purpose  of  taxation.    A  bond  is  personal  projv 
erty,   not  only  created,  but  protected,  by  tb. 
state,  and  protection  and  taxation  are  reel  pro 
cal.    As  the  protection   is  the  same  whether 
the  bond  is  owned  by  a  resident  or  nonresideo; 
why  should  the  accident  of  residence  affect  tLi< 
power  to  provide  the  means  of  protection; 
The  exercise  of  the  power  does  not  impair  th 
obligation  of  contracts,  because  every  contrai- 
ls made  in  view  of  possible  taxation,  and  tb. 
parties  are  bound  to  anticipate  that  there  ma> 
be  legislation  to  that  end.     Tax  laws  and  polici 
laws  may  lawfully  be  applied  to  prior  con 
tracts.    The  place  where  the  contract  is  made 
and  is  to  be  performed,  and  where  the  corpor 
ate  borrower  resides,  and  must  always  reside 
is  the  place  where  the  legislature  may  reason 
ably  declare  the  debt  of  its  own  creature  t«i 
exist  as  property,  so  as  to  be  taxed.     While  :ii 
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comiDon  law  it  follows  the  peraoD  of  the  owner, 
it  may  be  given  a  fixed  habitation  by  statute. 
This  does  not  result  in  any  discrimination  be- 
tween resident  and  nonresident  bondholders, 
for  succession  to  the  bonds  of  either  is  taxed 
in  the  same  way.  I  think  that  whatever  the 
state  government  can  reach  and  lay  its  hands 
on— as,  beyond  question,  it  can  on  a  debt 
through  the  process  of  attachment — ^has  aprac 
tical  existence  here,  and  is  subject  to  the  con 
trol  of  our  legislature  for  the  purpose  of  taxa- 
tion. While  I  concur  in  the  result  reached  by 
the  court  that  the  stocks  in  question  are  tax- 
able. I  am  constrained  to  dissent  from  its  con- 
clusion that  the  bonds  are  not  taxable.  The 
order  of  the  appellate  division  should  be  re- 
versed, and  that  of  the  surrogate  afSrmed, 
with  costs. 

O'Brien,  J.,  concan. 


William  V.  PENOYAR  H  al.,  AppU,, 

William  £.  EELSEY  et  al.,  BespU, 

(160  N.  T.  77.) 

1.  A  0t»tate  avthoriiiiiip  the  p*aiitliifl^ 
of  a  ^rarraat  of  attaehmeiit  affaiost  one 
who  makes  a  false  stutement  in  writiuK  lo  ot)- 
UiD  credit  will  be  strictly  construed  Id  favor  of 
those  against  whom  it  may  be  employed,  as  It  is 
in  derogation  of  the  common  law. 

fU  The  making  of  a  Iklse  written  state- 
ment as  to  financial  ablUty*  for  the  pur- 
pose of  obtaining  credit,  doeii  not  make  one  lia- 
ble to  an  attachment  in  favor  of  a  creditor  who 
had  no  knowledge  of  suob  statement  until  after 
the  credit  was  given,  under  Laws  1894,  chap.  736, 
•  1,  authorising  the  granting  of  an  attachment 
where  defendant,  for  the  purpose  of  prccurtoir 
credit,  makes  a  false  statement  In  writing  as  to  his 
flnanoial  responsikyiUty. 

(October  «,  1898.) 

APPEAL  by  permission  by  plaintiffs  from 
an  order  of  the  Appellate  Division  of  the 
Supreme  Court.  Fourth  Department,  aftlrm- 
ing  an  order  of  a  Special  Term  for  J^iagara 
County  vacating  an  order  of  attachment. 
AJfitmed. 

The  appellate  division  certified  for  the  con- 
sideration  of  the  court  of  appeals  the  following 
question: 

'*It  is  herebv  certified  that  a  question  has 
arisen  under  ^  086  of  the  Code  of  Civil  Pro- 
cedure, which  provides  that  an  attachment 
may  issue,  tiz,,  'where,  for  the  purpose  of  pro- 
curing credit,  or  the  extension  of  credit,  the 
defendant  has  made  a  false  statement  in  writ- 
ing, under  his  own  hand  or  signature,  or  un- 
der the  band  and  signature  of  a  duly  author- 
ized agent,  made  with  his  knowledge  and 
acquiescence,  as  to  his  financial  responsibility 
or  standing/  whether  an  alleged  false  state- 
ment in  writing  by  a  debtor,  which  does  not 
come  to  the  knowledge  or  notice  of  a  creditor 

NoTB.-On  the  question  what  fraud  will  sustain 
a  Judgment,  see  nott-  to  Weare  Commission  Co.  v. 
Druley  (Dl.)  30 L.  B.  A.  485. 
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until  after  credit  has  been  given  to  the  debtor, 
is  suflicient  to  authorize  the  granting  of  a  war- 
rant of  attachment  under  such  provisions." 

Mr.  StUlman  F.  Kneelaad,  with  Mr. 
Charles  P.  Norton,  for  appellants: 

Statutes  relating  to  attachments  are  entitled 
to  a  liberal  construction. 

The  object  of  the  act  of  1894  was  to  provide 
for  all  creditors  present  security  from  a  debtor 
who  has  been  proved  dishonest  in  his  commer- 
cial transactions. 

In  this  state  the  plaintiff  in  attachment  is 
never  required  to  go  beyond  the  terms  of  the 
statute. 

TreadweU  v.  Lawhr^  15  How.  Pr.  8;  (Jam- 
man  v.  Tomphim,  12  Barb.  265. 

The  language  of  the  act  of  1^94  being  plain 
and  unambiguous  the  courts  must  ascertain  by 
its  terms  the  intention  of. the  lawgivers.  They 
have  no  power  to  add  to  its  terms  or  change 
its  tenor. 

Cooley,  Const.  Lim.  55;  People^  Bock^i,  v. 
Wemple,  115  N.  Y.  802;  Netoell  v.  PtopU, 
Phclvs,  7  N.  Y.  67;  Qibbom  v.  Ogden,  22  U.  8. 
9  Wheat.  188,  6  L.  ed.  6:5;  Peojie  v.  Purdy,  2 
Hill,  81. 

Mr,  J.  B,  Tattle  also  for  appellants. 

Mr.  Norman  D.  Fieh*  for  respondents: 

The  re  iiedy  of  attachment  was  unknown  to 
the<;ommoo  law,  and  is  strictly  a  creature  of 
statute,  and  as  such  involves  the  involuntary 
dispossession  of  the  owner,  and  antagonizes  the 
common-law  idea  of  property  right. 

1  Am.  &  Eng.  £nc.  Law^  p.  894;  Eneelnnd. 
Attachm.  §  8;  RowUb  v.  Hoare^  61  Barb.  271; 
Re  Denny,  2  Hill,  220. 

Statutes  are  to  be  construed  with  reference 
to  the  principles  of  the  common  law,  for  it  is 
not  to  be  presumed  that  the  legislature  in- 
tended to  make  any  innovations  upon  the  com- 
mon law  further  than  the  case  alMolutely  re- 
quired. 

1  Kent,  Com.  464;  BerUe9  ▼.  Hunan,  92  N. 
Y.  157.  44  Am.  Rep.  861;  Potter's  Dwarr. 
Stat.  185;  Linderman  v.  Farquhareon,  10 1  N. 
Y.  434;  Fitzgerald^.  Quanu,  109  N.  Y.  445; 
Smith,  Const.  &  Stat.  Coostr.  §g  701-703; 
WhiU  V.  Wager,  82  Barb.  250. 

In  the  construction  of  statutes  effect  must 
be  given  to  the  intent  of  the  legislature  when- 
ever it  can  be  discerned,  though  such  con- 
struction seem  contrary  to  the  letter  of  the  stat- 
ute. 

8mUh  V.  PeapU,  47  N.  Y.  886;  Ohureh  ef 
Holy  THnitv  v.  United  StateB,  148  U.  8.  457, 
86  L.  ed.  2:^7;  1  Kent.  Com.  888;  PeopU  v. 
Utica  In$.  Co,  15  Johns.  880,  8  Am.  Dec.  248; 
Hayden  ▼.  Pierce.  144  N.  Y.  516;  Vail  v. 
Broadway  R  Co.  147  N.  Y.  877.  80  L.  R.  A. 
tt26;  Cleveland  Fire  Alarm  Teleg.  Co,  v.  Met- 
ropolitan Fire  ComrM,  55  Barb.  29*3. 

That  which  is  within  the  mMnifest  intention 
of  the  lawmakers  is  to  be  deemed  within  the 
law  as  much  as  that  which  is  within  its  letter 

StoiDd  V.  Lord  Zouch,  1  Plowd.  866:  liigge 
V.  Palmer,  115  N.  Y.  506.  5  L.  R.  A.  840. 

The  legislature  never  intended,  in  enacting 
the  statute  in  question,  to  give  a  summary 
remedy  by  attachment  to  persons  who  had  in 
no  wise  been  injured  by  the  false  representa- 
tions specified  in  the  statute.  And  the  failure 
of  the  plaintiffs  to  show  injury  to  themselves 
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by  reftsob  of  the  representations  complained  of 
Is  fatal  to  tbeir  attachment. 

Haber  ▼.  yassitts,  12  Fla.  610;  L&wmUin 
▼.  Bevf,  68  Miss.  265;  Montague  ▼.  Oaddu,  87 
Miss.  458:  WhiU  v.  WiUan.  10  HI.  21;  Hidg- 
iBoy  ▼.  Smiih,  17  lU.  88;  ^etoart  y,  Oole,  46 
A]a.  648:  Pickard  v.  8amueU,  64  Miss.  822; 
Drake.  Attachm.  g  68;  Warder  ▼.  ThrOkeld, 
62  Iowa,  184;  Lyom  ▼.  Mcuon^  4  Ooldw.  525; 
RtmeU  ▼.  WtUon,  18  La.  867. 

VmnMk^  J.»  delivered  the  opinion  of  the 
oonrt: 

The  question  certified  to  us  for  determination 
depends  upon  the  construction  of  ^  686  of  the 
Code  of  Civil  Procedure,  which  prescribes 
"wbat  must  be  shown  to  procure"  a  warrant 
of  attachment  against  property.  The  learned 
counsel  for  the  respective  parlies  differ  as  to 
the  rule  of  construction  tbat  should  he  applied; 
the  one  contending  that  it  should  be  strict,  be- 
cause the  proviston  is  in  derogation  of  tbe 
common  law,  while  the  other  insists  that  it 
should  be  liberal,  because  the  statute  does  not 
deroffate  from  the  common  law.  but  merely 
ampiiflea  a  well-known  common-law  remedy. 
The  process  of  attachment,  as  it  existed  under 
the  common  law,  differed  in  its  nature  and  ob- 
ject from  the  provisional  remedy  now  known 
by  tbat  name.  Its  original  purpose  was  to 
acquire  Jurisdiction  of  the  defendant  bv 
compelling  bim  to  appear  in  oonrt  through 
tbe  seizure  of  his  property,  which  he  for- 
feited if  be  did  not  appear  or  furnish  sure- 
ties for  his  appearance.  8  Bl.  Com.  280;  1 
Rolle.  Abr.  CkuUma  of  London,  E.  18;  Knee- 
land,  Attachm.  %  6;  Drake,  Attachm.  ^  5; 
Ashley,  AttachoL  11;  Locke,  Foreign  At- 
tachm. 12.  It  was  part  of  tbe  service  of 
process  in  a  civil  action  through  a  species  of  dis- 
tress, in  which  the  goods  attached  were  the  an- 
cient vadii  or  pledges.  Bond  v.  Ward,  7  Mass. 
123,  128:  Gilbert,  Law  Distress,  24.  As  said 
in  the  case  last  cited:  "The  practice  of  attach- 
ing the  effects  of  a  defendant,  and  holding 
them  to  satisfy  a  Judgment,  which  the  plain- 
tiff niay  recover,  when,  perhaps,  judgment 
may  he  for  the  defendant,  is  unknown  to  the 
common  law,  and  is  founded  on  our  statute 
law."  Its  present  purpose  is  not  to  compel  ap- 
pearance by  the  debtor,  but  to  secure  tbe  debt 
or  claim  of  the  creditor.  It  is  a  proceeding  in 
rem^  and  the  process  may  issue,  in  certain  cases, 
whether  the  defendant  has  been  served  with  a 
summons  or  not,  although  inability  to  serve, 
through  the  fault  of  tbe  defendant,  is  a 
ground  upon  which  the  warrant  may  be 
granted.  It  exists  as  a  provisional  remedy 
only  when  authorized  hy  statute,  and,  as  such, 
is  comparatively  recent  in  its  origin.  While 
attachments  were  permitted  in  justices'  courts 
by  the  Revised  Statutes,  and  were  extended 
somewhat  by  the  noniqaprisonment  act,  they 
were  proceedings  in  the  nature  of  original 
process,  by  which  the  action  was  commenced. 
2  Rev.  Stot.  p.  274;  Laws  1881 .  chap.  800;  Brad- 
mer,  Attachm.  2.  See  also  1  Webster  &  S. 
286;  2  Rev.  Laws  1818,  p.  157.  Attachment 
as  a  provisional  remedy,  with  the  object  of  se- 
curing a  debt  by  preliminary  levy  upon  prop- 
erty to  conserve  It  for  eventual  execution,  was 
created  by  tbe  Code  of  Procedure,  and  has 
been  continued  and  extended  by  the  Code  of 
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Civil  Procedure.  Code,  Proc.  §  227;  Code  Civ. 
Proc.  §  685.  Unlike  the  attachment  against 
absent  or  absconding  debtors  under  the  Re- 
vised Statutes  or  the  Stilwell  act,  which  se- 
questered the  property  of  the  debtor  for  the 
benefit  of  all  the  creditors  alike,  this  proceed- 
ing is  for  ^e  benefit  of  tbe  attaching  creditor 
alone.  It  is  not  only  created  by  statute,  but 
has  substantially  none  of  the  features  peculiar 
to  the  common-law  remedy.  As  said  by  a  re- 
cent writer:  **It  amounts  to  the  involuntary 
disposession  of  the  owner,  prior  to  any  adjudica- 
tion to  determine  the  rights  of  the  parties.  It 
violates  every  principle  of  proprietary  righta 
held  sacred  by  tbe  common  law.  It  is,  to 
some  extent,  equivalent  to  execution  in  ad- 
vance of  trial .  and  judgment.  Property  ia 
taken,  under  legal  process,  at  the  instance  of 
one  without  even  a  claim  of  title,  from  the 
possession  of  another  whose  title  is  unques- 
tioned. And,  though  the  mere  taking  does  not 
work  any  change  in  the  ownership  of  the  prop- 
erty, it  seriously  affects  some  of  the  most  im- 
portant incidents  of  that  ownership,  and  may 
even  be  the  means  of  thwarting  the  owner  in 
his  endeavors  to  meet  tbe  just  demands  against 
him."    Wade,  Attachm.  ti  2. 

Owing  to  the  statutory  origin  and  harsh  na- 
ture of  this  remedy,  the  section  in  question 
should  be  construed,  in  accordance  with  the 
general  rule  applicable  to  statutes  in  deroga- 
tion of  tbe  common  law,  strictly  in  favor  of 
those  against  whom  it  may  be  employed.  Jbid. ; 
Sharps  y.Spdr,  4  Hill,  76, 80;  Waples,  Attachm. 
g  28.  Nonresidence.  departure  from  the  state, 
or  concealment  therein,  with  intent  to  defraud 
or  to  avoid  the  service  of  process,  were  at 
first  the  only  grounds  upon  which  an  attach- 
ment might  issue.  Code  Proc.  1849.  ^  229. 
Afterwards  the  statute  was  so  extended  as  to 
provide  that,  in  addition  to  the  foregoing 
grounds,  if  the  defendant  "has  removed,  or  is 
about  to  vemove,  property  from  the  state,  with 
intent  to  defraud  his  creditors."  or  if  he  "has 
assigned,  disposed  of,  or  secreted,  or  is  about 
to  assign,  dispose  of,  or  secrete,  property,  with 
the  like  intent,"  a  warrant  nught  be  issued. 
Code  Civ.  Proc.  1891.  §  686.  The  section  con- 
tinued in  this  form  until  1894,  when  the  clause 
now  in  question  was  added  in  these  words:  "Or 
where,  for  the  purpose  of  procuring  credit,  or 
the  extension  of  credit,  the  defendant  has  made 
a  false  statement  in  writing,  under  his  own 
hand  or  signature,  or  under  the  hand  or  sig- 
nature of  a  duly  authorized  agent,  made  wiUi 
his  knowledge  and  acquiescence,  as  to  his 
financial  responsibility  or  standing."  Laws 
1894,  chap.  786,  §  1.  It  will  be  observed  that 
prior  to  thia  amendment  the  grounds  upon 
which  attachments  might  be  issued  were  not 
personal  to  any  creditor,  but  affected  all  nlike. 
They  were  of  two  classes:  (1)  Those  relating 
to  the  person  of  the  defendant,  such  as  nonres- 
idence, departure  from  the  state,  or  conceal- 
ment therein;  (2)  those  relating  to  his  property 
and  his  fraudulent  conduct  in  connection  there- 
with. None  of  them  related  to  the  creation  of 
the  debt,  and,  with  a  single  exception,  all  were 
founded  upon  acts  done  with  a  furtive  intent, 
which  injured  one  creditor  the  same  as  an- 
other, either  by  preventing  the  service  of  proc- 
ess, or  depleting  assets  in  which  all  were  inter- 
ested.   The  exception,  nonresidence,  while  not 
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wrongful,  related  to  jurisdiction,  and  applied 
to  all  creditors  with  the  same  force.  As  all  of 
the  grounds  were  general  and  impersonal,  af- 
fecting all  of  the  creditors  in  the  same  way,  of 
course  any  creditor  could  take  advantage  of 
any  ground  that  existed.  By  the  amendment 
of  1894,  however,  a  new  element  was  intro- 
duced, which  the  defendants  claim  is  personal 
to  the  creditor  giving  or  extending  the  credit, 
but  which  the  plaintiffs  claim  is  general  in  its 
effect,  and  designed  to  provide  immediate  se- 
curity for  all  creditors  whenever  the  debtor  is 
proved  to  have  been  guilty  of  making  written 
misrepresentations  as  to  his  financial  standing 
for  t  he  purpose  of  procuring  credit.  If  the  in- 
tention was  to  extend  the  remedy  only  to  a 
creditor  injured  by  the  fraud,  the  statute  is  not 
a  radical  departure  in  legislation,  for  the  prac- 
tice of  fraud,  provided  it  results  in  lawful  dam- 
ages, is  an  authorized  ground  for  an  order  of 
arrest.  If,  however,  the  plaintiff's  contention 
18  correct,  an  unprecedented  rule  has  been 
made,  which  may  destroy  the  credit  system, 
and  bring  confusion  to  the  transaction  of  busi- 
nesi^  While  the  statute  prescribes  the  purpose 
of  the  false  statement,  it  does  not,  in  terms, 
prescribe  the  effect,  nor  require  that  the  state- 
ment should  result  in  procuring  credit;  yet  it 
would  be  unreasonable  to  hold  that  the  legis- 
lature intended  that  a  statement  which,  al- 
though false  and  made  with  evil  motives,  was 
absolutely  harmless,  should  be  followed  by 
such  grave  consequences.  It  would  be  an  an« 
omaly  in  commercial  law  to  permit  a  wrong- 
ful act  that  in  lured  no  one  to  disrupt  a  man's 
business  by  allowing  any  creditor  to  seize  his 
property  at  any  time.  The  law  furnishes  a 
remedy  only  for  such  wrongful  acts  as  result 
in  injury.  That  is  the  theory  upon  which  ac- 
tions are  founded,  and  upon  which  all  provi- 
sional remedies  are  allowed,  except  where  the 
debtor  is  not  amenable  to  ordinary  process, 
and  it  is  necessary  to  proceed  against  his  prop- 
erty, because  there  is  no  jurisdiction  of  his 
person.  Wrongs  not  simply  designed,  but  ex- 
ecuted, or  in  process  of  execution,  are  those 
recognized  by  the  law.  Abstract  wrongs  are 
disregarded,  because  they  do  no  harm.  If  a 
false  statement  is  made  for  the  purpose  of  pro- 
curing credit,  but  without  having  that  effect, 
no  creditor  is  injured.  If  it  is  made  to  one 
who  does  not  believe  it,  or  does  not  act  upon 
it,  why  should  it  become  the  basis  of  this  sum- 
mary reme4jr?  If  made  to  *  commercial 
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agency,  and  it  rests  quietly  upon  the  hooka 
without  coming  to  the  knowlcKlge  of  anyone 
who  relies  upon  it,  no  reparation  is  needed,  be- 
cause no  mischief  has  resulted.  No  right  haa 
been  violated,  no  wrong  suffered,  and  no  dam- 
ages sustained.  Although  the  statute  is  silent 
upon  the  subject,  we  think  that  the  strict  rule 
of  construction  tbat-we  have  adopted  requires 
VB  to  hold  that  the  false  statement  must  l^  suc- 
cessful in  procuring  credit  from  someone  in  or- 
der to  authorize  an  attachment  But  suppose 
the  specified  fraud  has  been  successfully  prac- 
ticed upon  one  creditor,  does  that  allow  another 
to  take  advantage  of  it,  although  it  had  not 
come  to  his  notice  when  he  gave  or  extended 
credit  to  the  debtor?  We  think  not,  for  the 
reasons  already  given,  but  mainly  because  he 
was  not  injured.  He  was  neither  deceived  nor 
defrauded  by  a  statement  of  which  he  had  not 
heard  when  his  debt  was  contracted.  He  gave 
no  credit  on  the  strength  of  a  representation 
made  at  some  other  time  to  some  other  person. 
We  think  that  the  remedy,  lo  far  as  it  is  based 
upon  the  clause  under  consideration,  is  con- 
fined to  the  creditor  defrauded,  and  that  no 
one  can  resort  to  it  except  those  who  gave  an 
extended  credit  to  the  debtor,  relying  upon  his 
statement  as  true.  The  inconvenience  and  in- 
justice resulting  from  any  other  construction 
are  so  manifest  as  to  bear  strongly  upon  the 
intention  of  the  legislature,  for  a  statute 
should  be  so  construed,  when  the  language  will 
permit,  as  to  make  it  practicable,  just,  and  rea- 
sonably convenient.  Rosenplaenter  v.  Roesgle, 
54  N.  T.  262,  265.  It  is  unreasonable  to  sup- 
pose that  the  legislature  intended  that  a  single 
false  statement  should  follow  a  man  throush 
life,  and  expose  his  property  to  attack  by  his 
credi  t  ors  at  any  time  they  chose.  This  would 
virtually  withdraw  from  his  property  for  all 
time  the  safeguards  which  protect  the  property 
of 'all  other  persons.  It  would  be  perpetual  out- 
lawry applied  to  his  property,  and  would  tend 
not  only  to  drive  him  out  of  business,  but  to 
expel  him  from  the  state.  It  would  violate 
every  precedent  and  all  analogies,  and  we  think 
that,  if  the  legislature  intended  to  impose  such 
a  severe  penally  for  possibly  a  single  false 
step,  it  would  have  said  so  in  plain  terms.  We 
are  thus  led  to  answer  the  question  certified  in 
the  negative,  and  to  t^fflrm  ths  mrdtt  appealed 
from,  with  costs. 

All  concm; 
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*1.  The  18th  aection  of  artiele  4  of  the 
Constltntlon  of  1886  conferred  power  upon  the 
C^vernor  Jugtioes  of  the  supreme  court^md  attor- 
tteiy  ffeoerai,  or  a  wBior  part  of  them,  of  whom 
the  ffOTOrnor  shaJl  be  one,  to  permanently  remit 
flnee  and  forfeitures,  to  commute  punishment 
aad  prant  pardons  after  conviction.  In  all  cases 
except  treason  and  Impeachment,  subject  to  such 
leffulacions  as  may  be  prescribed  by  law  relative 
to  the  manner  of  applying  for  pardons,  and  the 
pardoning  power  thus  conferred  is  exclusive, 
and  cannot  be  exercised  by  the  leffislature. 

9.  By  the  amendment  of  I  12,  article  i, 
adopted  this  year,  the  secretary  of  state,  comp- 
troller, and  commissioner  of  airriculture  take 
the  places  of  the  Justices  of  the  supreme  court, 
aa  members  of  the  board  of  pardons. 

S.  A  ftill  pardon  of  an  offense  not  only 
Uots  oat  the  crime  committed,  but  removes 
all  punishment  and  disablltties  resultinir  [from 
the  conviction.  When  extended  to  a  convict  in 
pdson,  it  relieves  him  and  removes  his  diss  bill  ties. 
and,when  granted  after  his  time  of  imprisonment 
has  expired,  it  removes  all  that  is  left  of  the  con- 
sequences of  conviction— his  disabilities. 

4*   By   statute   the    conTietton  of  the 
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crime  of  larceny  in  the  courts  of  this  state 
disqualifies  the  convict  as  a  witness,  and  bis  par- 
don for  this  offense  has  the  effect  to  restore  his 
oompetenoy  to  testify  as  a  wltni 


6.   An  act  of  the  leg^islatnre  provided 

that  a  party  who  had  been  convicted 

of  the  crime  of  larceny  should  be  restored  to 
civil  rifrhts.  Held,  without  deciding  whether  a 
restoration  to  civil  rights  would  include  the  res- 
toration of  competency  as  a  witness,  lost  by  rea- 
son of  the  conviction  of  the  crime,  that  before 
the  party  could  testify  it  must  have  such  effect, 
and,  so  construed,  it  was  not  competent  for  the 
legislature  to  so  enact. 

6.  An  accneed  is  entitled  to  be  tried  by 
an  impartial  Jury*  and  when  It  is  made  to 
appear  to  the  trial  Judge  t-hat  a  fair  and  impar- 
tial trial  cannot  be  had  in  the  county  where  the 
offense  was  committed,  be  should  direct  that  the 
accused  be  tried  in  another  county.  This  is  a 
matter  left  largely  to  the  discretion  of  the  trial 
court,  and  its  ruling  on  such  matters  will  not  be 
disturbed  unless  it  appear  from  the  facts  pre- 
sented that  the  court  acted  unfairly  and  com- 
mitted a  palpable  abuse  of  sound  discretion. 

(November  17. 18083 

ERROR  to  the  Circuit  Court  for  Hillsborough 
County  to  review  a  Judgment  convicting 
defendant  of  murder.     Bevened. 
The  facts  are  stated  in  the  opinion. 


'Nc/Tm.—LeoMative  power  to  grant  pardon  or 

amneUy^ 
L  JLfter  conviction. 
II.  Before  oonvietion. 
m.  Inofdtntal  or  ImpiUd  pardon, 

L  After  convktionm 

The  Constitution  of  the  United  States  and  the 
ooDStltutions  of  the  various  states,  with  few  ex- 
oeptiona,  confer  upon  the  executive  the  power  to 
tfrant  pardons  and  reprieves  without  any  express 
declaration  as  to  the  power  of  the  legislative  de- 
partment in  such  matters.  Most  of  the  state  con- 
stitutions expressly  provide  that  the  governor  may 
grant  pardon  ^lif  ter  conviction;**  in  some  instances 
the  language  is  general  and  merely  provides  for 
pardon,  without  specifying  whether  it  shsli  be  be- 
fore or  after  conviction.  In  a  few  states  the  par- 
doning power  Is  conferred,  not  upon  the  governor 
alone,  but  upon  a  board  of  pardons. 

The  above  case  of  Sxholkton  v.  Btate  is  the  flrst 
In  which  the  power  of  the  legislature  to  grant  a 
pardon  to  a  particular  person  after  conviction  has 
been  denied  by  a  direct  adjudication,  although 
there  are  cases  referred  to  in  the  next  subdivision 
of  this  note  in  which  legislative  pardon  or  amnesty 
before  conviction  has  been  held  unconstitutional 

There  has  been  much  contrariety  of  opinion 
among  judges  and  legal  writers  on  the  queetion  of 
the  relation  between  the  legislative  and  executive 
departments  with  respect  to  this  subject  of  pardon 
and  amnesty.  As  to  the  legislative  power  to  grant 
amnesty  or  pardon  before  conviction,  it  will  be  seen 
in  the  later  division  in  this  note  that  the  weight  of 
authority  is  in  favor  of  the  power.  But  as  to  the 
legislative  power  to  pardon  after  conviction,  the 
decisions,  whilo  not  altogether  satisfactory  or 
reconcilable,  are  on  the  whole  against  the  pow- 
er. The  position  of  the  Florida  case  above  re- 
ported, that  the  express  grant  by  the  Constitution 
of  the  pardoi^ing  power  '^after  conviction,'*  to  the 
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governor  and  other  officers  constituting  a  board,  is 
exclusive,  is  baaed  on  well-known  principles  of 
constitutional  Interpretation,  and  is  strengthened 
by  the  constitutional  provision  separating  the  de- 
pariments  of  government  and  providing  that  no 
person  properly  belonging  to  one  of  them  shall  ex- 
ercise powers  appertaining  to  either  of  the  others 
except  when  the  Constitution  expressly  provides 
for  it.  On  the  other  hand,  the  chief  authority  ce- 
lled upon  by  the  court  is  that  of  State  v.  Slow,  25 
Mo.  2B1,  flO  Am.  Dec.  tf7,  which,  as  will  appear  in 
the  next  division  of  this  note,  can  hardly  be  re- 
garded as  authority,  at  least  under  Constitutions 
which  say  the  governor  may  pardon  ^'after  convic- 
tion." 

In  a  later  Missouri  case.  Ex  parts  Parker,  106  Mo. 
661,  the  court  said:  **We  all  agree  the  legislature 
cannot  pardon  a  defendant  convicted  of  crime,  but 
we  think  affixing  an  alternative  punishment  is 
wholly  unlike  a  pardon.  Changing  a  line  to  im- 
prisonment is  not  pardoning  the  crime."  This  was 
said  In  upholding  a  statute  which  gave  power  to  a 
Justice  to  commute  a  flne  to  Imprisonment  for  a 
definite  time. 

That  the  legislature  cannot  commute  the  punish- 
ment fixed  by  law  after  a  sentence  has  been  given 
because  this  is  a  necessary  incident  of  the  govern- 
or's pardoning  power  is  also  declared  In  the  Opin- 
ion of  the  Justices,  U  Mmss.  472. 

But  in  People  v.  Stewart,  1  Idaho,  646,  a  statute 
approved  by  the  governor  of  the  territory  remit- 
ting the  penalty  Imposed  for  an  offense  is  sustained 
as  equivalent  to  a  pardon.  This  was  the  case  of  a 
special  statute  vacating  a  Judgmenr  on  conviction 
of  assault  and  battery  and  remitting  the  fine  and 
imprisonment  on  the  ground  that  the  defendant 
had  been  previously  convicted  and  punished  under 
sentence  of  another  court  for  the  same  offense. 
The  opinion  is  very  brief,  and  merely  holds  that  it 
Is  competent  for  the  legislature  to  pass  a  law  re- 
mittlog  punishment.    This,  it  will  be  noticed,  was  a 
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Messri.  Wall  A  Stevens  for  plaintiff  in 
error. 

Mr,  William  B.  Lane*  attorney  general, 
for  the  State. 

Mabry»  Gh.  J„  delivered  the  opinion  of  the 
court: 

The  plaintiff  in  error  was  indicted,  tried, 
and  convicted  of  murder  in  the  tirst  degree, 
and  from  the  sentence  of  the  court  imposing 
the  death  penalty  a  writ  of  error  has  been  sued 
out. 

An  error  was  committed  during  the  progress 
of  the  trial  of  the  cause  that  will  necessitate  a 
reversal  of  the  judgment  rendered  against  the 
accused.  The  state  introduced  as  a  witness 
one  Howard  Bishop,  who  testified  to  material 
and  damaging  facts  against  the  accused.  It  is 
not  deemed  necessary  to  set  out  the  testimony 
of  the  witness,  as  there  can  be  no  doubt  that 
it  bore  directly  upon  defendant's  guilt,  was 
calculated  to  influence  the  jury,  and,  if  im- 
pro(>er]y  admitted,  was  harmful,  and  cannot  be 
considered  otherwise  than  as  reversible  error. 
An  objection  was  made  to  Bishop's  testifying 
on  the  ground  that  he  had  been  convicted  in  a 
court  in  this  state  of  the  crime  of  larceny,  and 
under  the  statute  he  was  not  a  competent  wit- 
cess.  It  was  conceded  that  the  witness,  Howard 
Bishop,  had  been  convicted  at  the  spring  term, 
1869,  of  the  circuit  court  for  Marion  county,  of 
the  crime  of  larceny,  and  was  sentenced  to  six 
month's  imprisonment  in  the  jail  of  said  county; 


but  to  remove  and  obviate  the  objection  on  ac- 
count of  this  conviction  the  state  offered  in  evi- 
dence and  read  to  the  court  the  Act  of  1896, 
chapter  4457,  entitled  "An  Act  to  Restore  How- 
ard Bishop,  late  of  Marion  County,  Florida,  to 
Civil  Rights."  In  the  preamble  to  this  act  ibe 
conviction  and  sentence  of  Bishop,  In  the 
Marion  county  circuit  court,  for  the  larceoy 
of  a  watch,  is  recited;  also  that  about  a  yeaV 
subsequent  to  the  conviction  it  was  established 
to  the  satisfaction  of  the  party  to  whom  the 
watch  belonged  that  Bishop  was  not  guilty  of 
the  crime  for  which  he  had  been  convicted, 
and  for  the  last  five  years  he  had  lived  in  the 
city  of  Tampa,  served  on  the  police  force  of 
the  city,  and  had  conducted  himself  uprightly 
as  a  man  and  ofi9cer.  The  provision  of  the  act 
is  *'tbat  the  said  Howard  Bishop  be  and  is 
hereby  restored  to  civil  rights."  Section  1096 
of  the  Revised  Statutes  provides  that  persona 
convicted  in  any  court  in  this  state  of  murder, 
purjury.  piracy,  forgery,  larceny,  robbery, 
arson,  sodomy,  or  buggery  shall  not  be  com- 
petent witnesses.  The  Constitution  provides 
(§11,  art.  4)  that  "the  governor  shall  have 
power  to  suspend  the  collection  of  fines  and 
forfeitures,  and  grant  reprieves  for  a  period 
not  exceeding  sixty  dnys,  for  all  offenses,  ex- 
cept in  cases  of  impeachment.  In  cases  of  con- 
viction for  treason  he  shall  have  power  to  sus- 
pend the  execution  of  sentence  until  the  case 
shall  be  reported  to  the  legislature  at  its  next 
session,    when    the    legislature   shall   either 


territorial  case  and  no  oonstitutlonal  or  statutory 
provision  as  to  the  i;Mirdonin(r  power  was  referred 
to,  althouffh  the  power  of  tbe  governor  of  a  terri- 
tory to  ff  rant  pardons  was  conferred  by  U.  B.  Bev. 
Stat.  S 1844. 

So.  in  two  Georgia  cases.  Bird  v.  Breedlove,  24 
Ga.  82a,  and  Bird  v.  Meadows,  2&  Ga.  251,  tbe  valid- 
ity of  a  legislative  pardon  was  sustained  by  impli- 
cation. In  tbese  cases  the  controversy  was  as  to 
tbe  right  to  recover  compensation  for  services  to 
sscure  tbe  pardon  from  tbe  legislature,  and  re- 
covery was  allowed,  but  no  constitutional  question 
seems  to  bare  been  raised  in  either  of  tbem. 

An  act  for  relief  from  a  forfeiture  on  a  ball  bond 
was  held  valid  in  People  v.  Bircbam,  12  GaL  00.  on 
the  ground  tbat  the  judgment  was  property  of  tbe 
state,  and  could  be  released  by  tbe  legislature  in 
sucb  form  and  on  sucb  conditions  as  It  cboee  to 
prescribe.  But  it  does  not  appear  tbat  any  ques- 
tion was  raised  as  to  infringement  thereby  on  tbe 
goveroor^s  pardoning  power. 

On  the  other  band,  a  statute  for  tbe  repayment 
of  money  paid  by  sureties  on  the  bond  of  a  clerk 
to  satisfy  a  fine  was  held  unconstitutional  in  Haley 
T.  Clark,  26  Ala.  489.  on  the  ground  that  it 
amounted  to  a  pardon  and  infringed  upon  tbe  gov- 
ernor's function. 

General  pardons.  **when  found  expedient,  bave 
been  issued  under  tbe  sanction  of  an  act  of  Parlia- 
ment.** 1  Chitty.  Crim.  L.  771.  But  tbe  consti- 
tutional question  wbicb  is  presented  under  our 
form  of  government  oannot  arise  In  case  of  an 
act  of  Parliament. 

IL  Befon  eonvUMon. 

In  three  oases  tbe  power  of  the  letrislature  to 
grant  general  pardon  or  amnesty  to  a  class  of  of- 
fenders, altbough  tbey  bave  not  yet  been  convicted, 
has  been  denic<1.  One  of  these  fs  tbe  case  of  State 
V.  Sloas  a857)  26  Mo.  291,  09  Am.  Deo.  467.  Tbe  stat- 
ute in  tbis  case  attempted  to  relieve  from  prosecu- 
tion all  persons  Indicted  for  offenses  under  a  dram- 
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shop  act  committed  twfore  a  certain  date,  pro- 
vided tbey  should  pay  tbe  costs  and  a  certain  fee 
to  tbe  district  attorney.  Tbe  court  held  tbis  act 
unconstitutional,  and  said:  *'lt  is  as  effectually  a 
pardon  as  though  it  were  one  in  form."  Another 
ground  of  tbe  decision  was  tbat  the  act  Interfered 
also  with  tbe  functions  of  tbe  judicial  department. 
Tbe  constitutional  provision  as  to  pardon  was  not 
quoted  in  tbis  case,  but  It  seems  to  bave  been  de- 
cided while  tbe  original  Missouri  Constitution  of 
1820  was  in  force,  which  in  art.  4.  S  S,  provided  in 
general  terms  for  ^^reprieves  and  pardons**  by  tbe 
governor,  without  specifying  whether  or  not  tbey 
could  be  granted  only  after  conviction. 

This  was  followed  by  tbe  case  of  State  v.  Todd, 
in  26  Mo.  176.  wbicb  was  little  more  than  a  memo- 
randum case,  and  followed  the  prior  case  without 
aditional  discussion. 

Later  Missouri  constitutions  expressly  limit  tbe 
govemor*8  power  to  pardon  by  the  words  ^  after 
conviction.** 

Tbe  third  case  was  that  of  State  v.  Fleming.  7 
Humph.  162,  4A  Am.  Deo.  78,  In  which  it  was  held 
tbat  a  statute  prohibiting  any  Une,  forfeiture,  or 
Imprisonment  to  be  imposed  or  recovered  for  any 
offense  under  a  certain  prior  statute  is  unconstitu- 
tional as  applied  to  pending  Indictments  for  prior 
offenNes.  although  convtcttons  have  not  yet  been 
reached.  But  this  decision  was  rendered  under  a 
Constitution  which  gave  the  governor  power  to 
grant  pardons  **af  ter  conviction.**  Whatever  may 
be  tbe  effect  of  constitutional  grant  of  power  u* 
tbeezecutlTeto  grant '^pardons**  without  limiting 
it  to  cases  after  conviction,  it  seems  unreasonable 
to  find  in  a  grant  of  power  to  pardon  **af  ler  con- 
viction** any  restriction  on  the  legislative  power  in 
tbe  matter  before  conviction. 

Such  is  the  view  taken  in  the  Arkansas  ease  of 
State  V.  Nichols,  26  Ark.  74.  7  Am.  Bep.  600,  where 
the  court  decided  that  tbe  governor's  oonsUtu- 
tional  power  to  pardon  **after  conviction**  does  not 
exclude  legislative  power  to  grant  pardon  and  am- 
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pardoD,  direct  the  execution  of  the  sentence,  or ; 
irraDt  a  further  reprieve;  and  if  tbe  legislature  I 
shall  fail  or  refuse  to  make  disposition  of  such  < 
case,  tbe  sentence  shall  be  enforced  at  such 
time  and  place  as  the  governor  may  direct." 
Provision  is  also  made  in  the  section  for  re- 
ports to  the  legislature  by  the  goTernor  of  the 
fines  or  forfeitures  remitted,  or  reprieves, 
pardons,  or  commutations  granted.  The  12th 
section  of  the  same  article,  as  it  atood  when  the 
act  of  1805,  iupra,  was  passed,  provided  that 
"tbe  governor,  justices  of  the  supreme  court, 
and  attorney  general,  or  a  maior  part  of  them, 
of  whom  the  governor  shall  be  one,  may, 
npon  such  conditions,  and  with  such  limitations 
and  restrictions  as  they  may  deem  proper,  re- 
mit fines  and  forfeitures,  commute  punisnment, 
and  grant  pardons  after  conviction,  in  all  cases 
except  treason  and  impeachment,  aubiect  to 
such  regulationa  as  may  be  prescribed  by  law 
relative  to  the  manner  of  applying  for  pardons.'' 
Under  the  amendment  to  this  section,  adopted 
this  year,  the  secretary  of  state,  comptroller, 
and  commissioner  of  agriculture  take  the 
places  of  the  justices  of  the  supreme  court. 
Article  3  of  tbe  Constitution  divides  the  powers 
of  government  into  three  departments — legisla- 
tive, executive,  and  judicial — and  provides 
that  no  person  properly  belonging  to  one  of 
the  departments  shall  exercise  any  powers  ap- 
pertaining to  either  of  the  others,  except  in 
cases  expressly  provided  for  by  the  Constitu- 
tion.   In   the  distribution  of   the  powers  of 


government  the  f  ramers  of  our  Constitution  had 
the  right  to  lodge  tbe  pardoning  power  where 
they  saw  proper  in  the  departments  of  govern- 
ment We  know  from  judicial  history  that 
the  pardoninff  power  waa  a  part  of  the  royal 

Srerogative  In  England,  and  Chief  Justice 
larshall,  in  speakine  for  the  coart  in  United 
States  y.  WiUon,  83  U.  S.  7  Pet.  ISO,  8  L.  ed. 
640,  says:  "As  this  power  has  been  exercised 
from  time  immemorial  by  the  executive  of  that 
nation  whose  language  is  our  language,  and  to 
whose  Judicial  institutions  ours  bear  a  close 
resemblance,  we  adopt  their  principles  respect- 
ing the  operation  and  effect  of  a  pardon,  and 
look  into  their  books  for  the  rules  prescribing 
the  manner  in  which  it  is  to  be  used  by  the 
person  who  would  avail  himself  of  it."  As 
to  the  exercise  of  the  power  under  our  system 
of  government  we  must  look  to  our  organic 
law,  the  Constitution.  By  the  11th  section  of 
article  4  the  governor  alone  is  given  power  to 
suspend  the  collection  of  floes  and  forfeitures, 
and  grant  reprieves  for  a  period  not  exceeding 
sixty  days,  for  all  offenses,  except  in  cases  of 
impeachment,  and  in  cases  of  conviction  for 
treason  tbe  legislature  can  pardon  on  the  sus- 
pension of  the  sentence  by  the  governor.  The 
13th  section  of  tbe  article,  as  amended,  con- 
fers power  upon  the  governor,  secretary  of 
state,  comptroller,  commissioner  of  agriculture, 
and  attorney,  general  to  permaneutly  remit 
fines  and  forfeitures,  commute  punishnunt, 
and  grant  pardona  after  conviction,  io  all  cases 


nesty  before  oonvlotlon.  The  court  distlnfrulshes 
tbe  cases  of  State  v.  Sloss,  and  State  v.  Flemintr, 
fttpra,  on  the  irround  that  they  were  decided  under 
constitutions  which  did  not  limit  the  frovemor*s 
power  to  pardon  to  oases  after  oonvlotlon,  and 
says  the  laoguaae  vsed  tberefore  amounts  to  an 
absolute  gnnt  of  all  the  pardonioflr  power  of  the 
state  to  tbe  executive,  and  therefore  Is  an  InhlU- 
tton  against  the  leglfilatlve  branch  Interfering  with 
it.  It  further  distlnguiabes  tbe  case  of  State  v. 
Fleming  on  the  ground  that  Fleming  was  convicted 
before  he  knew  of  the  legislative  resolution  pro- 
hibiting his  panahment,  and  stood  before  the 
coort  In.  the  Ught  of  one  who  had  waived  his 
pardon. 

Tbe  Arkansas  case  of  State  v.  Nichols,  supra,  was 
one  of  those  which  arose  under  statutes  of  various 
southern  states  granting  amnesty  and  pardon  for 
offenses  committed  during  the  time  of  the  war. 
The  Arkansas  statute  gave  amnesty  for  all  crimes 
except  rape  committed  between  May  «,  1861,  and 
July  i,  186S,  If  con vlotlons  had  not  yet  been  had.  A 
similar  statute  In  North  Carolina  granted  amnesty 
to  all  soldiers  of  the  United  States  or  of  the  con- 
federate states  or  of  the  state  for  acts  done  In  dis- 
charge of  their  duties  or  under  orders  as  soldiers 
prior  to  January  1«  1808.  State  v.  Blalock,  PhilL 
L.2I2L 

Tbis  act  Is  held  applicable  to  bomldde  growing 
out  of  war  matters.    State  v.  Shelton,  fl6  N.  C.  2W. 

Bat  It  Is  held  Inapplicable  to  any  crime  tbat  did 
not  grow  out  of  any  war  duties  or  war  passions. 
State  V.  CJook,  PhUL  L.  68S:  State  v.  Haney, «  N.  0. 
417. 

These  amnesty  acta  are  held  to  be  irrevocable  and 
to  give  a  vested  right  whiob  cannot  be  taken  away 
^  a  repeal  State  v.  Keith,  68  N.  a  MO;  State  v. 
Nichols,  88  Ark.  74,  7  Am.  Rep.  600. 

Bat,  to  the  contrary.  It  was  held  In  Michael  v. 
'^tate,  40  Ala.  861.  tbat  a  repeal  of  such  a  statute 
would  preclude  Its  operation  as  a  defense  in  favor 
of  one  who  bad  not  previously  accepted  it. 

The  Kentucky  amnesty  act  was  held  inauDlicable 
34  L  R.  A. 


to  guerrillas  or  other  unlloeosed  trespassers  and 
limited  to  vioIdleTs  of  either  army  for  acts  done  un- 
der color  of  or  by  compulsion  of  military  author- 
ity.   Haddix  V.  Wilson.  8  Bush,  608. 

In  the  Kentucky.  North  Carolina,  and  Alabama 
cases  the  power  of  the  legislature  to  enact  sooh 
amnesty  laws  Is  assumed  without  question. 

The  power  of  Congress  to  grant  amnesty  has  been 
the  subject  of  much  discussion  and  conflict  of 
opinion.  Congress  has  assumed  tbe  power  id  many 
instances  by  special  acts  to  remove  the  dlsabi titles 
of  certain  individuals  for  partlolpatloo  In  rebellion. 
Some  of  these  acts  of  Congress  named  a  single  In- 
dividual, others  named  a  great  number  of  Indi- 
viduals. Section  18  of  the  oonllscatlon  act  of  July 
17, 1862,  purporting  to  oonfer  upon  the  President 
power  to  grant  pardon  and  amnesty  in  certain 
cases.  But  whQe  President  Lincoln  made  referenoe 
to  this  act  of  Congress,  In  his  proclamatton  of 
December  8,  tB68,  proclaiming  full  pardon  and  res- 
toration of  ail  rights  of  property,  except  as  to 
slaves,  to  persons  in  rebellion  on  condition  of  their 
taking  and  keeping  an  oath  of  loyalty,  he  began  bis 
proclamation  by  saying:  ^Whereas  In  and  by  tbe 
Constitution  of  tbe  United  States  it  is  provided  tbat 
the  President  shall  have  power  to  grant  reprieves 
and  pardons,"  and  very  plainly  showed  that  he 
based  his  authority  to  grant  the  proclamation  upon 
tbe  provisions  of  the  Constitution,  and  not  upon  the 
act  of  Congress.  His  reference  to  tbe  act  of  Con- 
gress was:  **Wbereas  the  congressional  declaration 
for  a  limited  and  conditional  pardon  accords  with 
well-established  judicial  exposition  of  tbe  pardon- 
ing power."  It  Is  also  nuitter  of  history  tbat  the 
sweeping  proclamation  of  amnesty  issued  by  PresW 
dent  Johnson  was  based  entirely  upon  his  consti- 
tutional right,  and  that  the  attempt  of  Congress  to 
limit  tbe  effect  of  tbis  amnesty  and  pardon  was  held 
by  the  Supreme  Court  of  the  United  States  to  be 
ineffectual.  United  States  v.  Klein,  80  U.  S.  13  Wall. 
128.  20  L.  ed.  619;  Ex  parte  Garland.  71 U.  S.  4  Wi.II. 
383, 18  L.  ed.  866. 

But  the  power  of  tbe  legislative  department  to 


254 


FlOBIDA  SUPREIUB   Ck>UBT. 


Not., 


except  treason  and  impeachroeDt,  subject  to 
such  regulations  as  may  be  prescribed  by  law 
relative  to  the  manner  of  applying  for  pardons, 
and  we  are  of  the  opinion  that  the  pardoning 
power  after  convictiob,  conferred  by  this  sec- 
tion upon  the  board  of  pardons  designated,  is 
exclusive,  and  that  the  legislature  cannot  exer- 
cise such  power.-  The  Constitution  of  Mis- 
souri vested  the  pardoning  power  in  the 
governor,  and  it  was  decided  in  State  v.  8hss, 
25  Mo.  291,  69  Am.  Dec.  467.  that  such  power 
belonged  exclusively  to  the  executive  depart- 
ment, and  could  not  be  cxerciMed  by  the  legis- 
lature. The  Constitution  of  the  Uoited  States 
confers  upon  the  President  the  power  to  grant 
reprieves  and  pardons  for  offenses  against  the 
United  States,  except  in  cases  of  impeachment, 
and  Judge  Story  says  (on  the  Constitution,  vol.2, 
g  1404)  that  ''no  law  can  abridge  the  con- 
stitutional powers  of  the  executive  department, 
or  interrupt  its  right  to  interpose  by  pardon  in 
such  cases.*'  It  was  held  in  Ex  parte  Garland, 
71  U.  8.  4  Wall.  888.  18  L.  ed.  866,  that  the 
pardoning  power  conferred  on  the  President 
was  not  subject  to  legislative  control.  In  this 
case  it  is  said,  in  reference  to  the  effect  of  a 
pardon,  that  it  "reaches  both  the  punishment 
prescribed  for  the  offense,  and  the  guilt  of  the 
offender.  When  the  pardon  is  full,  it  releases 
the  punishment  and  blots  out  of  existence  the 
guilt,  so  that  in  the  eye  of  the  law  the  offender 
\b  as  innocent  as  if  he  had  never  committed  tbe 


offense."    This    has  been   approved   in    an 
opinion  of  the  justices  of  this  court  {Re  Exec 
vtite    Communiealion,    14   Fla.    818).     It   is 
settled  law  that  the  pardon  of  an  offense  not 
only  blots  out  the  crime  committed,  but  re 
moves  all  disabilities  resulting  from  the  con 
yiction.     "Imprisonment  and  hard  labor  are 
not  the  only  punishments  which  the  law  inflicts 
upon  those  who  violate  its  commands.     Be- 
sides these  are  disabilities  which  are  the  conse 
quences  of  conviction,  and  which  remain  after 
incarceration  has  ceased.    A  pardon  is  sup 
posed  to  be  granted  to  one  who  has  been  im 
properly  convicted,  or  who  has  sufficiently  ex 
plated  his  offense.     If  it  was  only  efficacious 
when  the  party  was  in  duress,  its  effects  woul<i 
only  be  a  half-way  relief.    The  doctrine,  cow 
well  recognized  upon  this  subject,  we  believe, 
is  that  a  pardon  gives  to  the  person  in  who^*- 
favor  it  is  granted  a  new  character  and  make> 
of  him  a  new  man.     When  extended  to  him  in 
prison,  it  relieves  him  and  removes  his  disabih 
ties;  when  given  to  him  after  his  term  of  im 
prison  men  t  has  expired,  it  removes  idl  that  is 
left  of  the  consequences  of  conviction, — bis  dis- 
abilities."   State  V.  Baptiste,  26  La.  Ann.  131. 
Under  the  section  of  tbe  Revised  Statutes 
referred  to  a  conviction  of  the  crime  of  larceny 
in  the  courts  of  this  state  disqualifies  the  con 
vict  as  a  witness,  and  there  can  be  no  question 
that  a  pardon  in  such  a  case  would  restore  hU 
competency  in  this  respect    From  the  con 


restrict  the  pardoninff  power  of  the  executive  Is 
not  within  the  scope  of  this  notep  It  may  be  ob- 
.served.  bowe«:er,  that  in  many  states  tbe  Gonstitu- 
tion  provides  thai  tbe  executive  shall  exerdse  the 
pardoning  power  subject  to  snoh  rules  and  reffu- 
lattons  as  shall  be  prescribed  by  law. 

By  U.  S.  Rev.  Stat.  I  fiSSOi,  Congress  authorised  tbe 
remission  of  oertain  penalties  by  tbe  Secretary  of 
the  Treasury.  The  constitutionality  of  this  provi- 
sion was  attacked  on  the  ipround  that  it  inf  ringed 
on  the  Presidents  pardoning  power,  but  the  section 
was  held  valid  *Mn  view  of  tbe  practice  in  reference 
to  remission  by  tbe  Secretary  of  tbe  Treasury  and 
<^er  officers  which  had  been  sanctioned  by  statute 
and  acquiesced  in  for  nearly  a  oeotu  ry.**  Pollock 
V.  Brtdfreport  S.a  Co.  ('The  Laura"),  lU  U.  8. 411«  89 
L.  ed.  147,  Affirming  8  Fed.  Rep.  612. 

Wbiie  tbe  special  acts  of  Congress  granting  par- 
don or  amnesty  have  not  been  brought  into  the 
courts  for  adjudication  of  their  constitutionality, 
there  is  a  declaration  in  favor  of  the  power  of  Con- 
gress to  passlacts  of  general  amnesty  made  by  tbe 
Supreme  Court  of  tbe  United  States  in  Brown  v. 
Walker,  Idl  U.  B.  Wi,  40  L.  ed.  810,  6  Inters.  Com. 
Bep.309,  where  tbe  court,  in  upbolding  the  act  of 
Congress  exempting  a  witness  from  prosecution  on 
account  of  any  transaction  to  wbicb  he  may  tes- 
tify before' tbe  Interstate  Commerce  Commission, 
says:  'The  act  of  Congress  in  question  securing 
to  witnesses  immunity  from  prosecution  is  virtu- 
ally an  act  of  general  amnesty,  and  belongs  to  a 
class  oriegislation  which  is  not  uncommon  either 
in  England  (2  Taylor,  Bv.  1 1465,  where  o  large  num- 
ber of  similar  acts  are  collated),  or  in  this  country. 
Although  the  Constitution  vests  in  tbe  President 
power  to  grantlreprieves  and  pardons  for  offenses 
against  the  United  States,  except  ia  cases  of  im- 
peachment, this  power  has  never  been  held  to  take 
from  Congress  the  power  to  pass  acts  of  general 
amnesty.** 

Tbe  distinction  between  amnesty  and  pardon 
is  said  by  the  court  in  this  case  to  be  *'of  no  prac- 
tical Importance,**  and  ihe  court  quotes  from  the 
opinion.in  tbe  case  of  Knote  v.  United  States,  96  U. 
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8.  l«»,lfie.  SI  L.6d.  442,418.  as  follows:  •The  Consti- 
tution does  not  use  the  word  iimnestsr;*  and,  except 
that  tbe  term  is  generally  employed  where  pardon 
is  extended  to  whole  classes  or  oommunities,  in- 
stead of  individuals,  tbe  distinction  between  them 
is  one  rather  of  pbiologioai  interest  than  of  leva  I 
importance.**  But  the  opinion  in  Che  case  of  Brown 
V  Walker  further  proceeds  to  say:  '^Amnesty  is 
detined  by  tbe  lexicographers  to  be  an  act  of  the 
sovereign  power  granting  oblivion,  or  a  general 
pardon  for  a  past  offense,  and  is  rarely,  if  ever,  ex- 
ercised in  favor  of  single  individuals,  but  is  usually 
exerted  in  behalf  of  certain  classes  of  persons,  who 
are  subject  to  trial,  but  have  not  yet  been  con- 
victed.** 

IIL  Incidental  or  implied  pardon. 

It  is  perfectly  plain  that  all  tbe  effect  of  a  pardon 
or  grant  of  amnesty  before  conviction,  so  far  as  the 
criminal  is  concemed,can  be  achieved  by  the  legis- 
lature through  tbe  repeal  of  a  statute  creating  the 
offense  without  any  saving  clause.  Tbe  rule  that  all 
pending  prosecutions  fall,  and  all  prior  offenses  not 
yet  proeecyted  are  wiped  out  by  such  arepeal.18  too 
well  established  to  need  discussion  or  citation  of 
authorities.  But  there  are  some  other  cases  in 
which  statutes  not  so  directly  granting  amnesty  as 
the  act  of  Congress  upheld  in  Brown  v.  Walker. 
161  n.  8.  691,  40  L.  ed.  819,  6  Inters.  Com.  Rep.  %S). 
have  an  incidental  effect  which  has  been  alleged  to 
be  equivalent  to  a  pardon.  Thus,  a  statute  provid- 
ing for  good- time  credits  to  a  convict  was  held  r^: 
to  all  prior  sentences  to  amount  to  an  unconstitu- 
tional  pardon  in  State,  Johnston,  ▼.  McClellan,  87 
Tenn.  62.  (For  good-time  credits  as  affecting  defi- 
nlteness  of  sentence,  see  Howard  ▼.  United  States 
(C.  C  App.  6th  C.)  post,  — ,  and  note. 

So,  in  People  v.  Cummings.  88  Mich.  S48,  14  L.  R. 
A.  286,  a  statute  authorizing  a  parole  or  conditional 
release  by  tbe  board  of  control  of  peraons  of  a 
prisoner  sentenced  for  an  indefinite  time,  whereby 
he  remains  In  tbe  legal  custody  of  the  board,  ai- 
tbougb  outside  of  tbe  prison  and  subject  to  be 
uken  back  on  the  order  of  the  board  If  he  violates 
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dosioofl  stated,  it  is  evident  that  an  attempt  on 
tfae  part  of  the  legislature  to  exercise  any  part 
of  the  pardoning  power  exclusively  conferred 
upon  the  board  of  pardons  by  §  12,  article  i,  of 
the  Constitution,  would  be  in  conflict  with  that 
*  iostrument,  and  therefore  void. 

The  act  relied  on  to  qualify  the  witness. 
Bishop,  provides  for  his  restoration  to  * 'civil 
rights."  There  is,  in  a  section  io  the  suffrage 
and  eligibility  article  of  the  Constitution,  a 
provision  that  no  person  convicted  of  felony  by 
a  court  of  record  shall  be  qualifled  to  vote  at  any 
election  unless  restored  to  civil  rights,  and 
within  the  meaning  of  this  provision  it  maybe 
that  the  elective  franchise  is  embraced  within 
the  civil  rights  contemplated.  To  accomplish 
the  purpose  for  which  the  act  of  1895  is  in- 
voked, it  must  have  the  effect  to  relieve 
Howard  Bishop  from  the  disability  of  not  be- 
ing able  to  testify  as  a  witness  attaching,  under 
the  law,  to  the  conviction  of  the  crime  of  lar* 
oeny.  This  disability  is  as  much  a  part  of  the 
pains  and  penalties  of  the  violated  law  as  in- 
carceration, and  after  conviction  it  attaches  as 
snrely  as  any  other  part  of  the  punishment 
In  our  judgment  the  power  to  commute  pun- 
ishment and  grant  pardons  for  crimes  after 
oonvictiott  has  been  conferred  upon  the  gov- 
ernor, the  secretary  of  state,  comptroller,  com- 
missioner of  agriculture,  and  attorney  general, 
and  it  is  not  competent  for  the  legislature  to 
exercise  such  power.  In  this  view  it  is  not 
necessary  to  determine  definitely  whether  the 
restoration  to  dvil  rights  as  provided  in  the 


act  would  include  the  restoration  of  com- 
petency to  testify  as  a  witness,  lost  by 
reason  of  the  conviction  of  crime,  as  Bishop 
could  not  testify  by  virtue  of  the  act  unless 
it  had  such  effect,  and  to  so  construe  it 
would  place  it  in  antagonism  to  the  Consiitu- 
tion.  Bishop  should  not  have  been  permitted 
to  testify,  and  for  the  error  in  this  respect  the 
judgment  must  be  reversed.  In  addition  to 
the  authorities  cited,  the  following  bear  on  the 
subject  of  pardons  and  its  proper  exercise: 
State  V.  Foley.  16  Nev.  64.  87  Am.  Rep.  458: 
People  V.  Bowen,  48  Cal  439,  18  Am.  Rep.  148; 
People,  Fonpth,  v.  Monroe  County  (X  of 
Seseiom,  141  K.  T.  288,  28L.  R  A.  856;  ffaletf 
V.  aark,  26  Ala.  439;  State  v.  Fleming,  7 
Humph.  162,  46  Am.  Dec.  78;  Oyletree  v. 
Dozier,  69  Qa.  800;  Haldwin  v.  Seoggin,  15 
Ark.  427;  State  v.  iVtVAoto.  20  Ark.  74.  7  Am. 
Rep.  600;  Sterling  v.  Drake,  29  Ohio  St.  457. 
23  Am.  Rep.  762;  Atty.  Oen.,  Taylor,  v. 
Brown,  1  Wis.  618;  People  v.  Moore,  62  Mich. 
496;  StaU  v.  Melntire,  1  Jones,  L.  1,  69  Am. 
Dec.  566,  and  note. 

The  accused  made  an  application  for  a 
change  of  venue,  upon  which  affidavits  pro 
and  eon,  were  filed.  The  application  was  de- 
nied. There  was  also  a  plea  in  abatement  of 
the  indictment,  alleging  certain  defects  in  the 
organization  of  the  grand  jury  that  presented 
the  indictment,  and  there  were  certain  proceed- 
ings on  this  plea.  We  do  not  think  there  was 
reversible  error  in  the  rulings  on  the  applica- 
tion for  change  of  veniie  and  plea  in  abatement. 


the  oondttkm  of  his  parole.-or  release,  is  held  to  vio* 
lata  a  oonatltutional  provision  giving  the  pardon- 
ing power  to  the  governor  as  well  as  the  provision 
giving  Jadictal  power  to  the  courts.    (With  the 
above  case  is  a  noi/e  as  to  suspension  of  sentence 
for  good  behavior,  and  as  to  coDditlonal  pardons.) 
But.  on  the  other  hand,  in  State,  Atty.  Oen.,  v. 
Petera,  48  Ohio  St.  628,  a  statute  providing  that  the 
board  of  penitentiary  managers  may  establlsb  rules 
and  regulations  for  the  parole  of  prisoners  is  upheld 
as  valid  against  the  contention  that  it  Interferes 
with  the  executive  power  to  reprieve  or  pardon. 

So,  a  statute  authorizing  a  court  to  suspend  sen- 
teaoe  is  sustained  in  People,  Forsyth,  v.  Monroe 
Oouoty  Ct  of  Sessions,  141 N.  Y.  888, 88  L.  B.  A.  8S8. 
The  oomrt  denies  that  this  statute  encroaohes  on 
the  governor^  power  to  reprieve  and  pardon,  sinoe 
it  holds  that  this  power  to  suspend  sentence  is  a 
oommon-law  power  of  the  oourt,  and  totally  dis- 
tinct and  different  from  the  power  to  grant  re- 
prievca  and  pardons;  but  the  court  says  there  can 
be  DO  doubt  that  If  the  amendment  distributed 
any  part  of  the  pardoning  power  conferred  upon 
the  ezeoutive  to  some  other  department  of  the 
government,  the  legislation  would  be  in  oonfllot 
with  the  Oonstitntion  and  invalid. 

So,  a  statute  giving  an  appellate  court  power  to 
stay  sentence  of  death  or  of  tine,  pending  an  appeal. 
H  sustained  in  Parker  v.  State,  185  lad.  634, 28  L.  B. 
A.  8SB,  and  it  is  held  that  the  govemor^s  power  to 
imnt  reprieves  and  pardons  is  not  infringed 
thereby. 

So,  a  statute  providing  a  board  of  pardons  to  In- 
vestigate the  facts  on  a  petition  for  pardon  and  re- 
port to  the  governor  with  recommendations,  if  the 
recommendations  have  no  binding  force  upon  him, 
issastamed  in  Rich  v.  Chamberlain,  104  Mich.  488, 
27L.  B.  A.  678.  The  basis  of  the  decision  is  that  the 
roi-emor's  power  is  In  fact  unrestricted  by  the  act 
of  rbe  board,  sinoe  he  is  entirely  at  liberty  to  disre- 
gard their  recommendations. 
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So,  a  statute  whlofa  authorlies  the  supenslon  of 
certain  penalties  of  a  prohibitory  Uquor  law  in  any 
town  or  olty  upon  oertam  oondittons.  including  the 
consent  of  a  speclfled  portion  of  the  electors,  is 
held  valid,  and  the  act  is  held  not  to  constitute  an 
Infringement  of  the  governor^  pardoning  power. 
State,  Witter,  v.  Forkner  (Iowa)  88  L.  B.  A.  218. 
The  oourt  says:  '*Tbe  power  to  pardon  must  not 
be  confounded  with  the  power  of  dispensation  or 
suspension.  The  former  is  undoubtedly  a  preroga- 
tive of  the  executive,  whOe  the  latter  must  be  ex- 
ercised by  the  legislative  department  of  t  he  govern- 
ment.** Reference  is  also  made  to  somewhat  simi- 
lar statutea  which  are  said  to  have  passed  unchal- 
lenged for  years,  such,  for  Instance,  as  that  which 
provides  for  the  discharge  of  a  person  convicted 
for  intoxication  and  the  remission  of  bis  line  upoa 
giving  Information  under  oath  as  to  the  person 
from  whom  he  obtained  the  Intoxicating  Uquor, 
and  the  statutory  provision  as  to  the  effect  of  mar- 
riage to  bar  an  indictment  for  seduotlon,  and  the 
provisions  for  the  bar  of  certain  prosecutions  upon 
a  compromise. 

But  a  statute  to  authoriae  county  commissioners 
to  change  the  sentence  of  a  oourt  from  work  on  u 
chain  gang  to  the  hire  of  the  convict  to  a  private 
person  for  private  work  is  held  to  Infringe  on  the 
governor's  exclusive  power  to  commute  seoteocoii. 
Ogletree  v.  l>ozier,  fiO  6a.  800. 

On  the  other  hand,  a  Missouri  case  upholds  a  stat 
ute  giving  a  justice  power  to  commute  a  fine  to  im- 
prisonment for  a  definite  time  on  the  ground  that 
such  an  alternative  punlsbment  is  wholly  unlike  a 
pardon.    Ex  parte  Parker,  108  Mo.  6K1. 

These  cases,  so  far  as  they  support  legisJatioii 
which  has  the  effect  to  relieve  from  punlsbment. 
are  tmsed  on  distinctions  between  tbe  powers  actu- 
ally exercised  and  the  pardoning  power,  without 
at  all  deciding  that  the  legislature  can  exercise  tho 
power  to  pardon.  B.  A.  B. 


FXiOJUDA  SUFBBMB  COUBT. 


Not., 


Under  the  laws  of  this  state  an  accused  Ib  en- 
titled to  he  tried  hy  an  impartial  iury,  and 
when  it  shall  appear  to  the  trial  judge  that  a 
fair  and  impartial  trial  cannot  he  had  in  the 
county  where  the  offense  was  committed,  he 
shoula  direct  that  the  accused  he  tried  in  an- 
other county.  Under  our  decisions  this  matter 
is  left  largely  to  the  discretion  of  the  trial  court, 
and  its  ruling  on  such  matters  will  not  be  dis- 
turbed unless  it  appear  from  the  facts  pre- 
sented that  the  court  acted  unfairly  and  com- 
mitted a  palpable  abuse  of  «  sound  discretion. 
We  cannot  anticipate  what  the  evidence  will 
be  on  another  trial  of  the  case,  and  do  not  con- 


sider the  instructioni  of  the  court  to  the  Jury; 
but  we  direct  attention  to  the  general  proposi- 
tion stated  in  one  of  the  instructions,  that  an 
aggressor  in  a  personal  difficulty  can  never  be 
heard  to  acquit  himself  of  liabilib^  for  its  con- 
sequences on  the  ground  of  self  defense.  With- 
out considering  now  whether  this  portion  of 
the  charge,  in  the  terms  staled,  contains  a  cor- 
rect proposition  of  law  under  any  state  of  cir- 
cumstances, it  may,  so  far  as  we  can  see,  be 
omitted  or  modified  in  this  case. 

Thejutlgment  toiU  be  revened  and  a  new  trial 
ordered^ 


KENTUCKY  COURT  OP  APPBALSl 


W.  R  BELKNAP  et  al.,  Appts., 

V. 

City  of  LOUISVILLE  et  al. 


t 


Ky. 


.) 


1.  A  apeelal  election  upon  the  question  of 
iSBuinff  muolclpai  bonds  cannot  be  held  where  the 
Ck)oetitution  provides  tbat  not  more  than  one 
election  shall  be  held  in  each  year,  but  such  ques- 
tion must  t)e  submitted  at  a  general  election. 


8.  Two  thirds  of  the  ▼otensTotlnflf  at 
eleetlon  to  be  held  for  that  purpose,  whose  as- 
sent Is  necessary  to  authorize  municipal  indebt- 
edness, means  two  tbirds  of  all  the  votes  oast  for 
any  purpose  at  the  election,  where  but  one  elec- 
tion oau  be  held  during  the  year,  at  which  all 
questions  to  be  submitted  tp  the  TOters  must  be 
decided. 

8*   An  ordinance  prowidinfl:  fl»r  the  sub- 
mieaion  to  the  voters  of  the  qneation 

whether  or  not  park  bonds  shall  be  issued,  at  a 
specified  general  election,  and  autborizing  the 
issuance  of  the  bonds  *in  the  event  that  two 
thirds  of  those  voting  at  said  election  shall  vote 
in  favor,**  requires  a  favorable  vote  of  two  thirds 
of  all  those  voting  at  the  general  election. 

(Landesi  J.,  cKswnti  from  PropoeUUm  L) 
aune  18,  liIMb) 

APPEAL  by  plaiotiffs  from  a  Judgment  of 
the  Chancery  Court  for  Jefferson  County 
in  favor  of  defendants  Id  an  action  to  enjoin 
defendants  from  issaing  bonds  for  park  par- 
poses.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr,  Randolph  H.  Blain,  for  appellants: 

The  question  upon  the  issue  of  park  bonds 
eould  only  be  submitted  or  vot^  on  at  a 
general  election. 

Kv.  Const.  §§  147,  148. 

Where  a  question  is  required  and  can  only 
be  submitted  and  voted  on  at  a  fi:enera1  election, 
and  is  made  to  depend  on  a  mfljority  of  the 
TOtes  cast  at  such  election,  a  majority  d#  allfthe 
votes  cast  at  the  election  is  required,  and  not 
merely  a  majority  of  the  votes  cast  on  Uie  par- 
ticular question. 


People,  Wheaton,  ▼.  FitonIL  48  HI.  888: 
People,  mteheU,  v.  Warfleld,  20111. 180;  People, 
Davenport,  v.  Brown,  11  111.  478;  Bayard  v. 
Elinge,  16  Minn.  249;  Taylor  v.  Taylor,  10 
Minn.  107;  Bwrett  v.  Smith,  22  Minn.  58;  En 
part  V.  Hanowr  Twp,  Trustees,  25  Ohio  8t.  818; 
State,  Cope,  v.  Foraker,  48  Ohio  St.  877,  8  L 
R.  A.  422;  State,  Jones,  v.  Lancaster  Oounty 
Comrs,  8  Neb.  474;  People,  OroweH,  v.  Law- 
rence, 88  Barb.  188;  State  ▼.  Winkdmeier,  85 
Mo.  108;  South  Bend  ▼.  Letois,  188  Ind. 
612. 

In  Armour  Bros,  Bkg,  Co,  ▼.  Finney  Countv 
Comrs.  41  Fed.  Rep.  821,  it  is  said:  "ThV 
words  *a  majority  of  all  the  votes  cast*  do  not 
mean  cast  at  a  poll  opened  for  the  purpose  of 
a  general  election,  but  cast  for  the  purpose  of 
such  assessment,  at  a  poll  opened  for  thai 
purpose.'* 

Marion  County  Comrs,  v.  WinJdfsy,  28  Ean. 
88;  StaU,  Orooker,  v.  Eehoie,  41  Ran.  1;  Cau 
County  V.  Johnston,  95  U.  8. 889.  24  L.  ed.  417; 
Walker  v.  Oswald,  68  Md.  148;  Oilleepie  v. 
Palmer,  90  Wis.  644;  Sanford  v.  Prentice,  28 
Wis.  858. 

Courts  are  steadfastly  opposed  to  the  pre 
sumption  that  a  "majority  of  all  the  legal 
voters"  is  intended,  because  that  would  lead  to 
an  inquiry  outside  of  the  ballot  box  and  require 
proof  as  to  who  is  a  legal  voter,  which  is  the 
first  cose. 

Carroll  County  Supers,  t.  Smith,  111  U.  6. 
558.  28  L.  ed.  517. 

If  the  ballot  shows  that  a  minority  has  voted 
on  a  question  submitted  at  a  general  election, 
it  shows  that  it  is  a  minority  and  not  a  majority 
of  those  voting.  If  ike  lawmaker  intends  to 
confine  the  evidence  to  those  voting  on  the 
question,  it  should  so  express  it  in  the  act,  oth- 
erwise the  rule  should  control. 

The  debates  in  the  constitutional  convention, 
and  the  statutes  of  Kentucky  on  Uie  subjed, 
conclusively  show  that  by  the  expression  ''two 
thirds  of  the  voters  voting  at  an  election  to  be 
held  for  that  purpose"  was  meant  two  tbirds 
of  all  voting  at  a  general  election,  and  not 
simply  two  thirds  of  those  voting  on  any  jiar- 
ticular  question  submitted. 


Nora.— As  to  what  constitutes  a  sufficient  major- 1  irersoll  (Tenn.)  6  L.  R.  A.  810;  also  People,  Wells,  v. 
ICy  to  carry  an  election,  see  note  to  Lawrence  v.  In- 1  Berkeley  (Cal.)  28  L.  B.  A.  688. 
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Mmn.  Hamphrey  A  D»Tie»  with  Mr, 
B.  S.  Barker,  for  appellees: 

In  testing  the  yalidity  of  the  electioo  to  be 
held  for  that  purpose  to  detennine  whether 
these  hoods  should  or  should  not  be  issued,  the 
only  qaestion  lo  be  considered  is  whether  the 
TOtes  in  favor  of  iuuing  the  bonds  were  mora 
than  two  thirds  of  those  noting  for  that  pur- 
pose, t.  e.,  more  than  two  tbirds  of  those 
Toting  for  and  against  the  issue  of  the  bonds. 

When  the  Constitution  comes  to  define  what 
"elections"  shall  be  held  on  the  1st  Tuesday  in 
November  it  carefully  limits  it  to  the  election 
of  'officers." 

Fidelid^  Trud  S  8.  F.  Co.  ▼.  MorganjIM,  96 
Ky.  564. 

The  question  whether  bonds  should  be  issued 
hy  the  city  of  Louisyille  was  a  question  which 
was  not  constitutionally  to  be  submitted  on  the 
day  in  November  at  which  the  elections  for 
officers  were  to  be  held,  but  could  have  Ijeen 
lubmitted  to  a  vote  of  the  people  on  any  day 
tnd  at  any  time  that  the  legislature  should  fix. 

No  one  would  have  pretended  if  this  election 
bad  been  fixed  and  held  in  August  or  Septem- 
ber that  the  question  submitt^  to  the  voters 
was  to  be  decided  otherwise  than  by  adding 
up  the  total  vote  cast  on  this  ''question  suf 
mitled  to  them"  and  seeing  whether  two  thirds 
of  those  voting  on  the  "question  so  submitted" 
were  in  favor  of  the  issuing  of  the  bonds. 

CarroU  County  Supen.  v.  Smith,  111  U.  S. 
566.  28  L.  ed.  517:  McCrary,  Elections,  8d  ed. 

The  fact  that  the  legislature  or  the  city  ordi- 
nance happened  to  fix,  for  the  sake  of  economy, 
the  same  day  on  which  elections  were  being 
held  for  other  purposes  or  to  elect  candidates 
cannot  in  any  manner  change  the  principle  or 
the  result 

When  a  matter  Is  submitted  to  the  vote  of 
the  people  the  question  of  its  passage  or  rejec- 
tion is  to  be  determined  by  the  vote  of  those 
people  who  choose  to  express  themselves  upon 
that  subject — for  or  against  it:  and  is  not  to  he 
determined  by  persons  not  voting  upon  it. 

QOUspie  V.  Palmer,^  Wis.  544;  Tbomp. 
Corp.  §728;  CarroU  County  Supen.  v.  Smith, 
111U.8.  565,  28L.  ed.  620. 

Where  a  question  is  to  be  settled  by  a  vote 
of  the  majoritv  or  two  thirds  of  the  "voters 
▼oting  at  an  election  to  be  held  for  that  pur- 
pose,^ it  means  that  it  is  to  be  settled  by  the 
votes  cast  on  the  question  submitted,  and  not 
^>7  the  votes  cast  in  elections  held  for  other 
purposes  or  upon  other  questions. 

Armour  Broi.  Bkg.  Co,  v.  Finney  Covnty 
Cirnn,  41  Fed.  Rep.  831;  Walker  v.  Otwald,  68 
Ma.  155;  St.  Jotoph  Twp,  t.  Bogen,  88  U.  S.  16 
Wall  644,  d1  L.  ed.  828;  C7a«#  County  v.  John- 
^n,  95  U.  8.  860,  24  L.  ed.  416;  State,  Lara- 
5«,  V.  Barnee,  8  N.D.  319;  Metcalfe  v.  Seattle, 
1  Wash.  802;  Gillespie  v.  Palmer,  supra;  Ma- 
non  County  Comn.  ▼.  Winkley,  29  Kan.  86; 
•Stofe,  Durkheimer,  v.  Grace,  20  Or.  154;  State, 
Crooker,  v.  Eeftole,  40  Kan.  1;  SanJordY.  Pren- 
^.  28  Wis.  858;  Boleomhv.  Davis,  56  III.  418; 
("institutional  Prohibitory  Amendment,  24 
Kan.  781;  Smi^  ▼.  Proetter,  180  N.  Y.  819. 14 
L.  R.  A.  403. 

Neither  parol  evidence,  nor  registration 
lists,  nor  the  records  of  the  numbers  of  voters 
<n  previous  elections,  can  be  looked  to,  to  show 
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that  the  majority  cast  for  a  propositlon^at  a 
special  election  where  it  alone  is  voted  for — is 
not  the  real  majority  in  fact  of  ihe  actual 
number  of  voters  in  the  district 

CarroU  County  Supers,  v.  Smith,  111  U. 
8.  556,  28  L.  ed  517;  Douglass  v.  Pike  County, 
101  U.  8.  685.  25  L.  ed.  Vt\\BasuU  v.  StaU, 
Rfnick,  87  Mo.  270;  State  ▼.  Bindor,  88  Mo. 
450;  Kno9  County  ▼.  Ninth  Nat.  Bank,  147 
U.  8.  99,  87  L.  ed.  96;  Dill.  Mun.  Corp.  4th 
ed.  §  277;  Cooley,  Consu  Lim.  6th  ed.  779;  Mc- 
Crary, Elections,  3d  ed.  178:  F)krst  Parish  in 
Sudbury  v.  Stearns,  21  Pick.  154;  Vance  v. 
Austell,  46  Ark.  406;  Richardson  ▼.  MeRey- 
nolds,  114  Mo.  641;  Tester  v.  SeaUls,  1  Wash. 
808. 

Were  the  language 'of  the  Indiana  Constitu- 
tion like  ours,  the  Indiana  court  would  bold 
the  way  we  contend  for. 

LafA  V.  Cain,  129  Ind.  486,  14  L.  R.  A. 
618;  RushviUe  Gas  Co.  t.  BushviUe,12l  Ind.  909, 
6  L.  R  A.  815. 

The  law  does  not  permit  the  absent  or  in- 
different to  neutralize  the  efforts  of  the  public 
spirited  and  enterprising,  but  compels  every 
one  who  would  make  bis  influence  effective  to 
attend  the  meeting  and  TOte  in  the  manner 
provided  by  law. 

Smith  V.  Procter,  180  N.  T.  819,14  L.  R.  A. 
408. 

As  the  Constitution  does  not  derive  its  force 
from  the  convention  which  framed,  but  from 
the  people  who  ratified  it,  the  intent  to  he  ar- 
rived at  is  that  of  the  people;  and  it  is  not  to 
be  supposed  that  they  have  looked  for  any 
dark  or  abstruse  meaning  in  the  words  em- 
ployed, but  rather  that  they  have  accepted 
them  in  the  sense  most  obvious  to  the  common 
understanding,  and  ratified  the  instrument  in 
the  belief  that  that  was  the  sense  designed  to 
be  conveyed. 

Exchange  Bank  v'Hines,  8  Ohio  St.  47;  Cool> 
ey.  Const.  Lim.  6th  ed.  80,  81. 

The  proper  construction  of  this  clause  had 
been  thoroughlv  settled  by  the  courts  long 
before  it  was  adopted  into  our  new  Constitu 
tion.  and  where  a  clause  or  language  has  re- 
ceived a  construction  bv  the  courts  of  the  states 
where  it  was  formerly  used,  and  it  is  then 
adopted  by  a  convention  or  legislature  of  our 
stat«,  it  will  be  considered  as  adopted  within 
the  construction  previously  given. 

Metropolitan  R.  Co.  v.  Moore,  121  U.  8.  558, 
80 L.  ed.  1022;  Coolamy.  DouU  188 U.S.  228.  38 
L.  ed.  597;  AUen  v.  Ramsey,  1  Met  (Ky.)  687: 
Cooley.  Const.  Lim.  6th  ed.  66,  note;  Endlich, 
Interpretation  of  Statutes,  §530;  McDonald  v. 
H(my,  no  U.S.  619,  28  L.  ed.  269. 

The  phraseology  of  this  section  of  the  new 
Kentucky  Constitution  has  often  been  con- 
strued liefore  its  adoption  here. 

MeWalfeY.  Seattle,  1  Wash.  802;  Walker  t. 
Oswald,  68  Md.  155:  CnrroU  County  Supers,  v. 
Smith,  lU  U.  8.  556.  28  L.  ed.  517;  Sanford  v. 
Prentice,  28  Wis.  858:  Knox  County  v  Ninth 
Nat.  Bonk,  147  U.  8.  99,  37  L.  ed.  96;  Vance 
V.  Austell,  45  Ark.  406:  Richardson  v.  Me  Rey- 
nolds, 114  Mo.  641;  Tesler  v.  Seattle,  1  Wash. 
808;  DouglaAs  v.  Pike  County,  101  U.  8.  679, 
25  L.  ed.  969;  Catts  County  v.  Johnston,  95  U. 
S.  369,  24  L.  ed.  417;  So^tfh  Html  v.  Lewis,  138 
Ind.  512;  McCrarv.  Elections,  ^  173;  Endlich, 
Interpretation    of    Statutes.  §530;    Franklin 
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Oounif  Ct.  ▼.  Dep^it  Bank,  87  Ky.  882;  Peo- 
ple, MiieheU,  ▼.  Warfleld,  20  111.  168;  Lovis- 
mile  dk  N.  R,  Co,  v.  Davidson  County  Ct.  1 
Sneed,  692,  62  Am.  Dec.  424;  Bridgeport  y. 
HoueaUmie  It  Co,  16  Codd.  475;  8tate,  Baeeett, 
▼.  Reniek,  87  Mo.  270;  8t,  Joseph  Tvyp,  ▼. 
Rogers,  88  U.  S.  16  Wall.  644,  21  L.  ed.  328; 
Ejierttt  V.  Smith,  22  Minn.  68;  State  v.  Binder, 
88  Mo.  450;  P^o^^,  Qaines^Y.  Gamer,A7  111.  258. 

Dn  ReUe»  J.,  delivered  the  opinion  of  the 
court: 

This  suit  was  brought  for  an  injunction  to 
restrain  the  city  of  Louisville  from  issuing 
$1,000,000  of  bonds  for  park  purposes. 
There  were  two  grounds  alleged  for  the  in- 
lunction,  the  first  and  main  ground  urged  be- 
ing that  at  the  election  of  November  6, 1894, 
the  question  of  the  issue  of  bonds  was  sub- 
mitted to  the  voters  of  the  city,  and  that  the 
proportion  to  issue  did  not  receive  the  assent 
of  two  thirds  of  the  voters  thereof,  within  the 
meaning  of  §  157  of  the  Constitution,  and 
§  2854  of  the  Kentucky  Statutes.  It  appears 
that  at  the  election  there  were  cast  in  the  city 
of  Louisville  a  total  of  82,425  votes,  and  that 
on  the  question  of  the  issue  6t  park  bonds 
there  were  cast  only  9,204  votes,  of  which 
6.488  were  cast  in  favor  of  tbe  issue,  and  2,721 
AfT^iii^st  it.  Section  157  of  the  Constitution 
provides  that  "no  county, city,  town,  taxing 
district,  or  other  municipality,  shall  be  author- 
ized or  permitted  to  become  indebted  in  any 
manner,  or  for  any  purpose,  to  an  amount  ex- 
ceeding in  any  year  the  income  and  revenue 
provided  for  such  year,  without  tbe  assent  of 
two  thirds  of  the  voters  thereof,  voting  at  an 
election  to  be  held  for  that  purpose;  and  any 
indebtedness  contracted  in  violation  of  this 
section  shall  be  void."  It  is  contended  for  ap- 
pellants that,  tbe  total  number  of  votes  cast  at 
the  election  in  favor  of  the  bond  issue  being 
less  than  two  thirds  of  the  whole  number  cast 
at  the  election,  the  bond  issue  failed  to  carry, 
upon  the  ground  that  the  section  referred  to 
requires  that  two  thirds  of  the  total  vote  cast  at 
the  election  shall  be  cast  in  favor  of  the  issue. 
Appellees  contend  that  the  words,*'  two  thirds 
of  the  voters  thereof  voting  at  an  election  to 
be  held  for  (hat  purpose,"  restrict  us  to  the 
consideration  of  the  total  number  of  votes 
cast  for  and  against  the  question  of  issuing 
bonds,  and  thist,  therefore,  more  than  two  thirds 
of  the  votes  of  those  voting  "for  that  purpose" 
were  cast  in  favor  of  the  bond  issue.  In  other 
words,  appellees'  contention  is  that,  in  the 
"election  held  for  that  purpose,"  only  the  voles 
cast  for  that  purpose— for  and  against  the  bond 
issue — can  be  considered,  and  that  no  account 
can  be  taken  of  votes  cast  for  other  purposes, 
such  as  the  election  of  officers,  although  cast  on 
the  same  day. 

Great  stress  was  laid  bv  appellees'  counsel 
upon  the  argument  that  the  legislature  might 
have  provided  for  the  submission  of  the  ques- 
tion of  the  bond  issue  at  a  special  election,  hold 
on  a  different  day  from  the  regular  annual 
election,  and  at  which  no  other  question  or 
election  was  determined;  and  as  at  such  spe- 
cial election  only  the  votes  cast  upon  the  bond 
is6ue  couhl  be  considered,  though  tbe  vote 
might,  and  probably  would,  be  much  less  than 
the  vote  cast  at  the  regular  anoual   election. 
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therefore  "a  question  stibmltted  to  the  voters" 
is  not  in  any  way  dependent  on  or  connecteii 
with  an  election  of  ottlcers,  although  submitted 
on  the  same  day  and  by  means  of  the  same  bal- 
lots; and,  as  the  Constitution  left  it  to  the  lefi:is 
lature  to  determine  whether  the  question 
should  be  submitted  on  the  day  of  the  general 
election  or  on  some  other  day.  the  action  of  the 
legislature  in  fixing  the  submission  for  the  same 
day  as  the  general  election  did  not  commingle 
or  make  them  interdependent.  In  support  of 
this  contention  the  case  of  Fidelity  Trust  d  S. 
V.  Co,  V.  Morganfidd,  96  Ey.  564,  is  relied  on. 
In  that  case  it  was  held  that  the  submission  of 
an  issue  of  bonds  for  municipal  purposes  misht 
be  upon  a  different  day  from  that  of  the  gen 
eral  election.  After  careful  consideration  by  h 
full  bench,  a  majority  of  the  court  are  unable 
to  adhere  to  the  doctrine  laid  down  in  that 
opinion.  Section  147  of  the  Constitution,  re 
quirine  elections  by  the  people  to  be  by  score i 
offlciaf  ballot,  provides  that  '*the  word  'elec 
tions'  in  this  section  includes  tbe  decision  of 
questions  submitted  to  tbe  voters,  as  well  as 
the  choice  of  officers  by  them."    Section  148 

f>rovides  that  ''not  more  than  one  election 
n  each  year  shall  be  held  in  this  state  or  iii 
any  city,  town,  district,  or  county  thereof,  ex 
cept  as  otherwise  provided  in  this  Constitution. 
All  elections  of  state,  county,  city,  town,  or 
district  officers  shall  be  held  on  the  Ist  Tue> 
day  after  the  1st  Monday  in  November."  It  U 
otherwise  provided  as  to  elections  for  school 
trustees  by  $  155,  which  excepts  those  elections 
from  the  provisions  of  g^  145  to  154  inclusive, 
and  as  to  elections  for  taking  the  sense  of  the 

{)eople  of  a  county,  city,  etc.,  as  to  whether 
iquors  shall  be  sold  therein,  by  §  61.  which 
provides:  *'A11  elections  on  this  question  may 
be  held  on  a  day  other  than  the  regular  election 
days."  In  this  section  the  word  "election"  is 
used  in  the  sense  provided  in  g  147,  and  this 
provision  indicates  clearly  that  the  word  is 
used  in  ^  148  to  include  questions  submitted  to 
the  people,  for  otherwise  there  would  be  no 
need  for  the  permission  given  bv  §  61.  By  g  152 
vacancies  in  the  general  assembly  may  be  filled 
at  a  special  election.  It  seems  clear  that  the 
provision  of  §  148,  that  not  more  than  one  elec- 
tion each  year  shall  be  held  in  this  state,  or  in 
any  city,  town,  district,  or  eounty  thereof,  ex- 
cept as  otherwise  provided  in  tbe  Constitution, 
applies  to  questions  submitted  to  the  voters; 
and  the  only  provision  otherwise  in  the  Con- 
stitution, in  reference  to  such  questions,  is  the 
one  in  regard  to  the  submission  of  questions  as 
to  the  sale  of  liquor.  When  it  is  considered 
that  the  manifest  purpose  of  the  framers  of  tbe 
Constitution,  and  of  tbe  people  who  ratified 
and  gave  it  effect,  was  to  put  limitations  upon 
the  power  of  tbe  local  authorities  in  the  matter 
of  incurring  debts  which  would  result  in  op- 
pressive taxation,  and  even  to  limit  the  power 
of  the  people  themselves  improvidently  to 
authorize  the  assumption  of  such  obligations, 
the  wisdom  of  the  restriction  of  such  elections 
to  the  day  of  the  general  election  is  evident. 
Not  only  is  a  much  larfter  vote  usually  broui^bt 
out  on  the  occasion  of  tbe  general  election,  but 
the  people  at  lar^e  are  usually  better  informed 
of  the  matters  upon  which  they  are  entitled  to 
vote,  l)y  reason  of  the  greater  interest  taken, 
and  the  fuller  discussion  of  such  matters. 


IbM. 


Bblknap  v.  LounyiLLB, 


359 


We  oome  now  to  tbe  main  question  presented 
Id  this  record.  By  §  157  of  the  Constitution  it 
is  provided:  '*No  city  .  .  .  shall  be  au- 
thorized or  permitted  to  become  indebted,  in 
any  manner  or  for  any  purpose,  to  an  amount 
exceeding,  in  any  year,  tbe  income  and  revenue 
provided  for  such  year,  without  the  assent  of 
two  thirds  of  tbe  voters  thereof,  voting  at  an 
election  to  be  held  for  that  purpose.  The 
object  of  this  provision  was  to  limit  tbe  power 
of  the  local  authorities  and  tbe  people  to  bur- 
den themselves  and  their  posterity  with  taxa- 
tion, except  upon  full  consideration,  and  by  tbe 
sssent  of  the  people,  given  understandinj^ly. 
Id  order  to  effect  that  object  it  was  provided 
that  no  city  should  be  authorized  to  become 
indebted  in  excess  of  the  current  year's  reve- 
nue, without  the  assent  of  two  thirds  of  the 
voters  thereof,  voting  at  an  election  to  be  held 
for  that  purpose.  It  was  sougiit  to  protect  the 
people  from  their  own  improvidence  and  that 
of  their  local  officials,  and  such  a  construction 
mast  be  ^ven  to  the  Constitution  as  will  give 
effect  to  Its  manifest  purpose.  There  could  be 
but  one  election  in  tbe  year  except  in  the  cases 
specially  provided  for.  This  question  was  to 
be  submitted  to  the  people  at  th^it  election.  It 
was  one  election,  though  held  for  several  pur- 
poses, and  was  in  no  sense  a  collection  of  elec- 
tions held  on  tbe  same  day.  One  of  the  pur- 
poses of  the  election  was  to  determine  this 
question,  which,  under  authority  of  the  Con- 
stitution, the  statute,  and  the  ordinance  passed 
Id  accordance  therewith,  was  to  be  submitted 
to  tbe  voters  of  tbe  city.  It  was  required  that 
two  thirds  of  the  voters  of  tbe  city  voting  at 
lucb  election  should  give  their  assent  to  the 
bond  issue.  Assent  implies  action,  and  is  not 
mere  failure  to  dissent.  At  the  election  held 
for  the  purpose  of  electing  various  officers,  and 
for  tbe  additional  purpose  of  determining  the 
question  of  the  bond  issue,  there  were  oast 
32,425  votes,  and  of  all  those  voters,  votina  at 
tbe  election  held  for  those  purposes,  but  6,488. 
less  than  one  fifth  of  tbe  total  number,  gave 
their  assent  to  tbe  prof>osition  to  impose  on  the 
citj  of  Louisville  the  burden  of  an  additional 
debt  of  a  million  of  dollars.  Tbe  authorities 
which  to  a  greater  or  less  degree  bear  upon 
this  question  are  numerous  and  couffictiog.  It 
may  be  conceded  that,  under  a  provision  lilte 
the  one  nnder  consideration,  it  is  not  necessary 
that  two  thirds  of  those  entitled  to  vote  should 
actually  wote  in  favor  of  the  proposition,  and 
that,  as  was  said  by  tbe  supreme  court  of  the 
Uaited  States  in  Carroll  County  Supers,  v. 
Smith,  111  U.  S.  5«5, 28 L.  ed.  520,  '*the  words 
'qualified  voters'  as  used  in  the  Constitution, 
must  be  taken  to  mean,  not  those  qualified  and 
entitled  to  vote,  but  those  qualified  and  ac- 
tually voting.  In  that  connection  a  voter  is 
one  who  votes,  not  one  who,  although  qualified 
to  vote,  does  not  vote."  To  tbe  same  effect  are 
tuauy  authorities  cited  by  appel  lees,  and  the  rea- 
ion  of  the  rule  is  well  stated  in  People,  WTwaton , 
▼.  Wiani,  48  Ul.  268,  as  follows:  ''It  was  held, 
in  PeopU,  MiicheU,  v.  Warftdd,  20  111.  160,  that 
to  give  this  provision  of  the  Constitution  a  prac- 
tical operation  we  must  presume  that  it  was 
the  intention  of  the  framers  of  that  instrument 
that  the  voters  would  all  vote,  and  that  the 
tnajority  of  those  voting  should  determine  tbe 
question.    To  give  it  a  different  construction 
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would  involve  an  inquiry  whether  there  were 
other  voters  of  the  county  who  had,  from 
any  cause,  abstained  from  voting;  and  this 
would  lead  to  interminable  inquiry,  and  invite 
contests  in  such  elections  which  would  be  em- 
barrassing and  baneful,  if  it  did  not  destroy  all 
of  tbe  practical  benefits  of  laws  passed  under 
these  provisions  of  the  (Jonstitution." 

But  we  are  met  with  a  very  different  ques- 
tion when  the  question  is  required  to  be  sub- 
mitted at  a  general  election,  is  one  of  the  pur- 
poses for  which  that  election  is  held,  and  is 
required  to  receive  the  assent  of  two  thirds  of 
the  voters  of  tbe  city  voting  at  that  election. 
In  such  case  the  result  depends  on  a  majority 
of  all  the  votes  cast  at  the  election  being  cast, 
for  the  proposition,  and  not  merely  a  majority 
of  the  votes  cast  on  the  particular  question. 
In  tbe  case  of  People,  Wheaton,  v.  Wiant,  48 
111.  263,  the  Constitution  required  that  a  ma- 
jority of  the  voters  should  vote  in  favor  of  the 
removal  of  a  county  seat,  and  the  court  held, 
referring  to  the  case  in  20  111.  160:  '*In  War- 
field^e  Com  there  was  no  vote  taken  at  that  elec 
tion,  except  upon  tbe  question  of  the  removal 
of  the  county  seat,  and  that  vote  was  adopted 
as  tbe  means  of  ascertaining  the  number  of 
legal  voters  of  tbe  county,  and  whether  the 
majority  was  in  favor  of  or  against  removal. 
In  this  case,  however,  there  was,  at  the  same 
time,  an  election  held  for  circuit  judge,  which 
was  a  regular  election.  We  theretore  have,  in 
this  case,  additional  means  of  ascertaining  tbe 
whole  number  of  voters  of  the  county.  It  the 
return  of  the  various  poll  books  of  the  county 
showed  a  larger  number  of  votes  cast  for  cir- 
cuit judge  or  other  oillccr  than  were  cast  for 
and  against  removal  of  the  county  seat,  then 
that  should  be  taken  as  the  number  of  voters 
of  the  county;  and  it  should  appear  that  a 
majority  of  the  voters  at  that  election  bad  cast 
their  votes  in  favor  of  removal  before  the 
county  seat  could  be  changed.  It  is  not  the 
vote  cast  upon  that  single  question  that  is  to 
govern,  where  it  occurs  at  any  other  election 
held  at  the  same  time;  but  it  must  appear  that 
a  majority  of  all  the  votes  cast  at  that  eleciion 
were  in  favor  of  removal.  When  there  is  no 
other  election  held  at  that  time,  the  returns  of 
the  officers  of  votes  on  that  question  will  gov- 
ern." So,  in  People,  Datenport,  v.  Brown,  11 
111.  478,  a  case  of  mandamus  to  compel  town- 
ship organization,  under  a  constitutional  pro- 
vision that  "the  general  assembly  shall  provide 
by  a  general  law  for  a  township  organization 
.  •  .  wbe*^ever  a  majority  of  the  voters  of 
such  count V,  at  any  general  election,  shall  so 
determine,  the  court  said:  *'The  language  is 
clear  and  explicit,  and  admits  of  but  one  mean 
ing.  It  does  not  mean  a  majority  of  those  vot- 
ing on  the  Question  to  be  submitted,  but 
majority  of  all  the  legal  voters  in  the  countv. 
In  EcereU  v.  SmWi,  22  Minn.  53,  the  Constiti 
tion  provided  that  the  question  should  be  "sul 
mitted  to  the  electors  of  tbe  county  orcounti 
to  be  affected  thereby  at  the  next  general  ele 
lion  after  the  pa.<%sage  thereof,  and  be  adopter 
by  a  majority  of  such  electors;"  and  it  was  held 
that  tbe  provision  required  a  majority  of  the 
electors  voting  at  the  elertion,  and  not  a  ma- 
jority of  those  voting  on  the  question.  So,  in 
Oh\o(Enyart  v.  Hanover  Twp.  Trustees,  25  Ohio 
St.  618),  the  legislature  had  authorized  the  l^vy 
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of  a  tax  with  this  proviso,  that  the  levy  should 
Dot  be  made  "uDt.l  a  majority  of  the  electors 
of  said  township  at  some  regular  election  shall 
vote  io  favor  of  said  levy/'  and  it  was  held 
tbat  a  majority  of  all  the  votes  cast  at  the  regu- 
lar fflectioD  was  required,  and  not  a  majority 
of  tboiie  voting  on  the  question.  And  in  State, 
(ojye,  V.  Foraker,  46  Ohio  St  677.  6  L.  R.  A. 
422.  a  provision  of  the  Constitutton.  that  "if 
a  ninjority  of  the  electors  voting  at  such  elec- 
tion shall  adopt  such  amendments,  the  same 
sball  become  a  part  of  the  Constitution/'  was 
held  not  to  be  complied  with  by  a  majoritv  of 
the  votes  cast  on  the  amendment.  The  Ohio 
Constitution  had  another  provision  requiring 
I'he  adoption  of  amendments  which  haa  been 
agreed  upon  by  conventions  "by  a  majority 
of  those  voting  thereon,"  and  the  court  called 
attention  to  the  difference  in  language,  saying 
that,  "if  the  framers  had  had  the  same  inten- 
tion in  framing  g  1  as  in  framing  g  8,  as  to 
how  the  majoritv  for  the  adoption  of  an 
amendment  should  be  ascertained,  they  would 
have  provided  in  that  section,  as  in  §  8,  that 
it  should  be  a  majority  of  those  voting  thereon, 
instead  of  a  majority  of  the  electors  voting  at 
such  election*"  This  is  directly  in  point  in 
the  consideration  of  the  case  at  bar,  for  in 
§  256  of  the  Kentucky  Constitution  we  f  nd  it 
provided  that  the  passage  of  an  amendment 
to  the  Constitution  shall  be  determined  by  "  a 
majority  of  the  voles  cast  for  and  against  an 
Hmendment,"  and  in  §  64  it  Is  provided  that 
no  county  shall  be  divided,  etc.,  "unless  the 
maiority  of  all  the  legal  voters  of  the  county 
voting  on  the  question  shall  vote  for  the  same.** 
2So  that,  in  two  other  sections  of  the  instru- 
ment, the  convention  was  at  no  loss  for  apt 
words  with  which  to  limit  the  decision  to  the 
determination  of  those  only  who  should  vote 
upon  the  question.  In  State,  Jones^  v.  Lan- 
caster County  Comrs.  6  Neb.  474,  the  Constitu- 
tion provided  for  a  township  organization 
"whenever  a  majority  of  the  legal  voters  of 
such  county,  voting  at  anv  general  election, 
shall  so  determine  ;  and  it  was  held  that,  as 
the  affirmative  vote  on  the  question  submitted 
was  less  than  a  majority  of  those  voting  at  the 
election,  the  proposition  was  defeated.  In 
State  V.  Winkelmeier,  85  Mo.  108,  authority 
was  claimed  under  a  legislative  grant  of  power, 
"whenever  a  majority  of  the  legal  voters" 
authorized  the  same,  and  the  majority  (ft  those 
voting  on  the  question  were  in  favor  of  the 
grant;  but  the  court  said:  "It  is  evident  that 
the  vote  of  5,000  out  of  18,000  voters  is  not  the 
vote  of  a  majority."  The  case  of  Hogg  v. 
^Af«'(Ky.)81  S.  W.  726,  was  under  §  64  of 
the  Constitution  as  to  the  removal  of  a  county 
seat,  which  requires  "two  thirds  of  those  vot- 
ing "  to  decide.  That  case,  however,  was  de- 
cided largely  on  the  ground  that  the  voters 
were  misled,  and  nothing  appears  in  the  record 
of  the  case  at  bar  to  show  that  the  voters  of 
Louisville  were  milled,  except  as  it  mav  be 
argued  inferentially  from  the  language  of  the 
statute  and  the  ordinance  and  the  smallness  of 
the  vote  cast  upon  the  question. 

Little  weight  can  be  given  the  argument 
drawn  from  the  fact  that  at  a  general  election 
candidates  for  various  offices  may  be  elected, 
notwithstanding  other  candidates  for  other 
offices  may  have  received  more  than  twice  as 
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many  votes.  The  statute  of  elections  provides 
the  person  receiving  the  highest  number  of 
votes  for  any  office  shall  be  declared  elected  to 
that  office,  and  the  election  is  decided  by  a 
plurality  of  votes.  Moreover,  it  may  well  be 
considered  that  there  is  an  essential  difference 
between  the  action  of  electors  in  voting  for  a 
candidate  for  office,  and  in  assenting  to  the 
creation  of  a  municipal  debt.  The  former  is 
the  exercise  of  a  political  privilege,  the  mere 
selection  of  a  person  to  perform  officially 
duties  which  have  been  annexed  to  a  particu- 
lar office:  and  it  is  fair  to  presume  that  those 
who  do  not  participate  in  the  election  consent 
to  be  governed  by  those  who  do.  But  the  lat- 
ter is  the  authorization  of  a  contract  by  which 
the  people  of  the  locality  incur  obligatious. 
and  bind  their  property  to  the  payment  of  a 
debt;  and  it  is  natural  to  expect  tbat  the 
language  used  in  relation  to  It  will  be  differ- 
ent, that  definite  action  will  be  required  of  a 
majority  of  the  voters,  and  that  it  will  be  re- 
quired that  their  assent  thereto  shall  be  ex- 
pressed. And  so  we  find  it  in  the  Constitu- 
Uon  and  the  statute.  If  the  submission  were 
permitted  to  be,  and  were,  in  fact,  submitted 
at  an  election  at  which  no  votes  were  cast  ex- 
cept upon  the  proposition,  it  might  very  well 
be  concluded  that  the  words  "  two  thirds  of 
the  voters  of  the  city "  meant  two  thirds  of 
those  who  see  fit  to  exercise  their  privilege,  and 
that  the  ballot  box  is  the  only  test  to  be  ap> 
plied.  LouiwUU  db  N.  R,  Co.  v.  Davidton 
County  Ot.  1  Sneed,  687, 63  Am.  Dec.  424.  In 
this  case  the  test  of  the  ballot  box  shows  tbat 
only  one  fifth  of  the  voters  who  voted  at  the 
election  gave  their  assent  to  the  proposition. 

There  were  many  authorities  cited  on  both 
sides  of  this  question,  but  it  would  be  un- 
profitable to  review  them  in  detail.  A  very 
interesting  analysis  of  a  large  number  of  them 
is  given  \n  South  Bend  v.  Lewis,  88  Ind.  512. 
It  will  be  found  that  they  have  turned,  in  some 
cases,  upon  the  settled  policy  of  the  Constitu- 
tion which  was  under  consideration,  as  in  the 
case  of  Metcalfe  v.  SeaUle,  1  Wash.  802,  which 
at  first  blush  appears  to  be  directly  in  point 
against  the  conclusion  reached  by  this  court. 
In  most  of  the  cases,  the  court's  conclusions 
were  reached  by  considering,  not  only  the 
language  of  the  provision  in  question,  but  all 
other  relevant  sections  of  the  instrument,  as 
well  as  its  general  intent.  These  differ  in  the 
different  cases,  and  it  is  not  surprising  that  the 
courts  have  apparently  differed  in  the  weight 
which  they  have  attached  to  the  arguments 
drawn  from  them.  Several  of  the  cases  cited 
have  been  doubted  or  qualified  in  subsequent 
cases.  One  of  them  {GitUspie  v.  Palmer,  20 
Wi&  544),  much  relied  on  by  counsel  iot  ap- 
pellees, has  since  been  referred  to  by  the  chief 
justice  of  the  Wisconsin  court  as  one  of  a  num- 
ber of  cases  "  which  have  long  been  a  reproach 
to  the  court,"  as  "judgments  proceeding  upon 
policy  rather  than  upon  principle."  Bound  v. 
Wisconsin  C,  B.  Co,  45  Wis.  543.  In  all  of 
the  cases  the  object  sought  was  the  intent  of 
the  instrument. 

In  the  case  at  bar  not  much  consideration 
has  been  given  to  the  debates  of  the  conven- 
tion, though  the  members  who  spoke  appear  to 
have  given  §  157  the  same  construction  with 
this  court;  "  for,  as  the  Constitution  does  not 
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derive  Ha  force  from  tbe  conTentioD  which 
framed  it,  bat  from  tbe  people  wbo  ratified  it, 
tbe  intent  to  be  arrived  at  is  that  of  the  people, 
and  it  is  not  to  be  supposed  that  they  have 
looked  for  any  dark  or  absiruse  meaniD/;  in 
the  words  employed,  but  rather  that  they  have 
accepted  them  in  the  sense  most  obvious  to 
the  common  understanding,  and  ratified  the 
TDStrumeDt  in  the  belief  that  that  was  the  sense 
tlefeigned  to  be  conveyed."  Cooley,  Const. 
Lim.  6th  ed.  pp.  80.  81.  *'  Its  terms  must  be 
taken  in  tbe  ordinary  and  common  accepta- 
lioo,  because  they  are  supposed  to  have  been 
so  understood  by  the  framers  and  by  the 
people  who  adopted  it."  State^  Jonsi,  ▼.  Lan- 
rasUr  County  Cotwn,  6  Neb.  474.  These  con- 
siderations have  led  us  to  reject  the  construc- 
tion contended  for  by  appellees,  of  which  it 
may  be  said,  in  tbe  language  of  the  Ohio  court 
in  "SlaU,  (kipe,  ▼.  Fornker,  46  Ohio  St.  677,  6 
L  K  A.  4d2:  **  But  one  of  the  most  obvious 
objections  to  this  construction  is,  that  it  re- 
quires to  be  demonstrated  by  such  a  labored 
process  of  occult  reasoning  upon  the  meaning 
of  words  and  phrases,  so  different  from  the 
apparent  meanmg,  as  to  warrant  the  belief 
tbat  it  never  occurred,  either  to  the  framers  of 
tbe  Constitution,  or  to  the  people  who  adopted 
it."  And  in  this  case  we  cannot  believe  that 
any  considerable  number  of  the  voters  who 
read  g  157  of  the  Constitution  before  voting 
for  its  adoption  thought  for  a  moment  that 
tbat  provision,  upon  its  face  restrictive  of  the 
power  to  create  additional  indebtedness,  could 
be  so  confitnic^  as  to  authorize  the  creation  of 
a  $1,000,000  debt,  upon  the  vote  of  some 
6,000  out  of  thirty-odd  thousand  voters  ac- 
tually at  the  polls.  We  are  not  unmindful  of 
tbe  need  for  parks  in  a  great  city,  and  the 
benefits  of  a  park  system  such  as  the  one  pro- 
posed and  in  part  instituted  in  the  city  of 
Loniaville,  bot  the  people  who  are  to  bear  the 
burden  must  give  their  assent  to  the  creation 
of  tbe  debt  to  be  incarred  for  the  purpose. 

There  is  another  ground  upon  which  this 
conclusion  might  be  rested.  The  constitu- 
tional provision  is  restrictive.  It  forbids  the 
creation  of  the  debt  unless  upon  tbe  assent  of 
two  thirds  of  the  voters,  etc.  Had  g  157 
provided,  as  in  g  64,  that  it  should  net  be 
authorized  unless  two  thirds  of  the  voters  of 
the  city  *'  voting  on  the  question  shall  vote  for 
the  same,"  that  ^ould  not  have  required  the 
legislature  to  authorize  tbe  submission  of  the 
question,  nor  the  city  authorities  to  submit  it. 
So.  as  tbe  right  to  submit  might  have  been 
denied  altogether,  it  might  be  given  with  ad- 
ditional restrictions,  as  the  requirement  of  a 
three-fourths  vote;  and  when  the  city  council, 
by  ordinance,  provided  for  the  submission  to 
tbe  vote  of  the  people,  it  might  have  imposed 
an  increased  restriction.  So  tbat,  if  we  were 
of  opinion  that  the  Constitution  required  only 
two  thirds  of  those  voting  on  the  question,  we 
must  still  look  to  the  act  and  the  ordinance  to 
find  if  they,  or  either  of  them,  require  any  ad- 
ditional prerequisite  to  the  bond  issue.  The 
statute  is  as  follows:  ''flee.  2854.  For  the 
purpose  of  raising  money  for  the  purchase  or 
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improvement  of  lands  for  park  property,  the 
general  council  of  a  city  may,  by  ordinances, 
submit  to  the  qualified  voters  of  the  cit]r  the 
question  as  to  whether  the  city  shall  issue 
bonds,  with  interest  coupons  attached,  to  the 
amount  and  of  the  character  set  forth  in  such 
ordinances:  and  when  such  ordinance  is 
passed,  it  shall,  at  the  next  November  election, 
be  submitted  to  the  qualified  voters  of  the  city; 
and  if  it  receives  assent  of  two  thirds  of  those 
voting,  the  bonds  so  voted  shall  be  issued  by 
the  cit^,  and  delivered  to  the  board  of  park 
commissioners."  This  requires  the  proposi- 
tion to  be  submitted  at  the  November  election 
to  the  qunlified  voters  of  the  city.  "  and  if  it 
receives  assent  of  two  thirds  of  those  voting, 
the  bond  so  voted  shall  be  issued,"  etc.  What 
is  meant  bv  those  voting?  Clearly,  those  vot- 
ing at  the  November  election.  The  ordinance 
is  still  more  explicit.  It  provides:  '*Sec.  5. 
At  the  November  election  of  1804.  there  shall 
be  submitted  to  the  qualified  voters  of  the  city 
of  Louisville,  the  question  as  to  whether  the 
city  shall  issue  said  bonds,  and  tbe  said  bonds 
shall  not  be  issued  unless,  at  said  election,  two 
thirds  of  those  voting  shall  vote  in  faror  of  the 
issuing  of  said  bonds  as  herein  provided.  In 
the  event  that  two  thirds  of  those  roting  at 
said  election  shall  vote  in  favor  of  issuing 
said  bonds,  then  the  fact  that  they  have  done 
so  shall  be  certified  to  by  the  mayor,  upon 
said  bonds,  and  tbe  said  bonds  shall  then,  but 
only  in  that  evebt,  be  issued  bv  tbe  citv,  and 
delirered  by  the  mayor  to  the  board  of  park 
commissioners  of  the  city  of  Louisville,  to  be 
by  tbe  said  board  of  pars  commissioners  used 
and  disposed  of  for  the  improvement  of  lands 
for  park  property  as  provided  by  law."  This 
requires  the  submission  at  the  November 
election  of  1894,  and  provides  that  the  bonds 
shall  not  be  issued  "unless  at  said  election 
[i.  6,  the  November,  I8tt4,  election]  two  thirds 
of  those  voting  shall  vote  in  favor  of  issuing 
said  bonds.  ...  In  the  event  that  two 
thirds  of  those  voting  at  said  election  [the  No- 
vember election]  shall  vote  in  favor  of  issuing." 
etc.  It  is  obvious  that  both  the  statute  and 
the  ordinance  require  the  favorable  vote  of 
two  thirdsof  those  voting  at  the  general  election. 

Landest  J->  dissents  from  that  part  of  this 
opinion  which  holds  that  questions  submitted 
to  the  people  must  be  submitted  at  the  regular 
election,  being  of  opinion  that  the  provision  in 
g  157,  requiring  the  assent  of  two  thirds  of  the 
Toters  "  voting  at  an  election  to  be  held  for 
that  purpose."  requires  that  there  shall  be  a 
special  election  held  *'  for  that  purpoie,"  and 
that  such  special  election  cannot  be  held  on 
the  regular  election  day,  the  words  quoted 
being  a  mandatory  provision  otherwise  within 
the  meaning  of  §  148.  Landes*  J.,  concurs, 
however,  in  the  other  principles  stated  in  the 
opinion. 

The  other  questions  raised  in  the  record 
need  not  be  considered.  For  the  reasons 
given,  iAeJttdfffnent  is  recened,  with  directions 
to  sustain  the  demurrer  to  the  first  paragraph 
of  the  answer,  and  for  further  pioceedingf 
consistent  with  this  opinion. 
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!•  The  eourte  are  thmv^^ed  wtfh  kaowl- 
ed|re«  oDder  Code  CIt.  Proa  •  187S,  of  whatever 
l8  established  by  law,  and  of  all  public  as  well  as 
private  acts  of  the  leislslatlve,  exeoatiye,  and  ju- 
dicial departments  of  the  state. 

8.  A  mere  eonciirreiit  reeoliitioB  of  the 
leg^latnre  to  which  the  executive  approval 
is  not  ailLxed,  as  in  case  of  a  statute,  althouflrh  it 
is  passed  upon  the  governor^  recommendation  to 
ratify  his  appointment  of  an  afreot  for  the  state, 
and  expressly  directs  him  to  allow  a  certain  com- 
pensation, is  not  an  ^'express  authority  of  law" 
which  can  authorize  a  contract  which  will  be  the 
basis  for  a  claim  against  the  state,  under  Oonst. 
art  4,  •  as,  requlrlDir  ^'express  authority  of  law** 
tht^refor,  and  fi  16  of  the  same  ariicl'e  providing 
that  *hio  law  shall  be  passed  except  by  bill.** 

3*  A  state  im  not  estopped  from  denying  the 
validity  of  a  contract  made  without  authority, 
because  the  contractor  has  In  good  faith  per- 
formed services  under  it«  since  he  must  at  his 
peril  know  the  authority  of  those  who  seem  to 
act  for  the  state. 

(October  24, 18061) 

APPEAL  by  plaintiff  from  a  JudgmeDt  of  the 
Superior  Court  for  the  City  and  County 
of  San  Francisco  in  favor  of  defendant  in  an 
action  brought  to  recover  compensation  for 
services  rendered  to  the  state.    Affirmed, 

The  facts  are  stated  in  the  opinion. 

Messrs.  Reddyt  Campbell*  A  Metson* 
for  appellant: 

It  18  not  the  oflQce  of  a  demurrer  to  state  facts 
bat  to  raise  an  issue  of  law  upon  the  facts  stated 
in  the  pleadings  demurred  to. 

Oook  V.  DeTa  Ouerra,  24  Cal.  2S7;  Wm  ▼. 
WiUiams,  72  Cal.  544;  Harmon  v.  Page,  62  Cal. 
448;  Cameron  ▼.  San  Franciseo,  68  Cal.  891. 

The  words  "authority  of  law"  have  a  broader 
meaning  than  that  of  a  valid  statute  law  enacted 
in  the  manner  prescribed  in  the  Constitution 
for  the  passage  and  approval  of  a  bill. 

Miller  v.  Sunn,  72  Cal.  462;  Lycoming  F. 
Ins,  Co.  T.  Wright,  60  Vt.  515. 

The  BOTereigiity  of  a  state  gives  it  inherent 
powers  to  contract. 

Piqva  Branch  of  State  Bank  t.  Knoop,  57 
U.  S.  16  Uow.  375,  14  L.  ed.  979. 

The  legislature  cannot  create  law  otherwise 
than  by  a  formal  bill  passed  and  approved  by 
the  executive 

Brooks  V.  Fischer,  79  Cal.  178, 4  L.  R.  A.  429. 

The  state  is  now  estopped  from  denying  the 
validity  of  the  contract  made  with  plaintiff. 

iJavis  V.  Gray,  83  U.  8.  16  Wftll.  203.  21  L. 
ed.  447:  IJalt  v.  Winconsin,  103  C.  S.  5,  26  L. 
ed.  802;  Indiana  v.  Milk,  11  Fed.  Rep.  309; 
Piqua  Branch  of  State  Bank  v.  Knoop,  supra. 


Messrs.  W.  F.  FitB^erald,  Attorney  Gen- 
eral, and  W.  H.  Anderson,  for  respondent: 

The  alleged  contract  of  employment  was  in 
each  instance  made  without  express  authority 
of  law,  and  was  and  la  void. 

The  governor  had  no  authority  to  make  this 
employment. 

People  V.  Talmage,  6  Cal.  256;  San  Franeis» 
dt  K  Land  Co.  v.  Banbury,  106  Cal.  180. 

A  joint  resolution  does  not  meet  the  conatl- 
tutional  requirements  of  express  law. 

People  T.  Toal,  85  Cal.  383;  Collier  db  C. 
Lithographing  Co.  ▼.  Henderson,  18  Colo.  259. 

The  questions  involved  in  this  case  can  be 
raised  by  demurrer. 

San  fhineisoo  d  F,  Land  Co.  ▼.  Banbury, 
106  Cal.  129;  Branham  v.  San  Jose,  24  Cal.  604; 
Pwple  V.  Hagar,  52  Cal.  188;  Whiting  v. 
Townsend,  67  Cal.  515;  Faekler  v.  Wright,  86 
Cal.  210;  Coley.  Segraves,  88 Cal.  105;  DeBaker 
T.  Southern  California  H.  Co.  100  Cal.  257. 

The  state  is  not  estopped. 

Martin  v.  ZeUerbaeh,  88  Cal.  300,  09  Am. 
Dec.  865. 

Van  Fleet*  J.,  delivered  the  opinion  of 
the  court: 

Appeal  from  the  Judgment  entered  upon 
failure  to  amend  after  demurrer  sustained  to 
the  complaint.  -The  complaint  is  in  two  counts. 
The  first  count  alleges  the  following  fads: 
That  between  the  12th  day  of  December,  1878. 
and  the  1st  day  of  May,  1891,  the  plaintiff  ren- 
dered services  to  the  defendant,  at  its  special 
instance  and  request,  as  the  agent  of  said  state, 
in  acting  in  its  behalf  in  the  matter  of  recorer- 
ing  certain  moneva  paid  hy  the  state  to  the 
United  States  under  the  provisions  of  a  certain 
act  of  Congress  approved  August  5,  1861,  en- 
titled "An  Act  to  Provide  Increased  Revenue 
from  Imports  to  Pay  Interest  upon  the  Public 
Debt,  and  for  Other  Purposes;"  that  the  defend- 
ant promised  to  pay  plaintiff  therefor  20  per  cent 
of  all  such  moneys  collected  by  him  from  the 
United  States;  that  thereafter  plaintiff  col- 
lected from  the  United  States,  as  such  agent, 
and  caused  to  be  paid  to  said  state,  the  auin  of 
$216,857.87;  that  no  part  of  said  20  per  cent 
of  said  sum  has  been  paid  to  plaintiff;  and  that 
said  plaintiff  has  presented  his  claim  for  the 
sum  due  him  to  the  state  board  of  examiners, 
as  provided  by  law,  and  said  board  has  refuseii 
to  allow  said  claim,  either  in  whole  or  in  part. 
The  second  count  is  upon  a  similar  cause  of 
action  for  a  smaller  amount.  The  demurrer 
was  sustained  upon  theeround  that  the  alleged 
employment  of  plaintiff  was  unauthorized  and 
void,  and  created  no  valid  obligation  against 
the  state.  It  is  suggested  by  appellnnt  in 
limine  that  this  objection  does  not  arise  on 
demurrer;  that  the  allegation  that  plaintiff  was 
employed  by  the  state  as  its  agent  is  one  of 
fact,  and  is  admitted  by  the  demurrer;  that,  if 
such  employment  was  not  legal  lx'cau<e  ma'ie 
in  a  manner  not  binding  upon  the  state,  that 


None.— As  to  re9olutlon  as  distiniruiBhed  from 
nratute.  pee  also  State,  Cranmer,  v.  Tborson  (8.  D.) 
;i3  L.  K.  A.  582;  State,  WiuemaD,  v.  Dahl  (N.  D.) 
ante.  07. 
31   I..  U.  A. 


For  resolation  distinguished  from  ordinance, 
CrawfordAvUIe  v.  Braden  (Ind.)  U  U  B.  A.  268 
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oseitfon  can  only  be  raised  by  answer  and  dU- 
oosed  by  evidence,  but  does  not  appear  upon 
the  iaoe  of  the  complaint.  But  tbe  court  will 
take  coffnizance  of  the  fact  that  there  could  be 
no  yalid  employment  of  plaintiff  by  the  state 
for  tbe  purpose  alleged  without  authorization 
}if  the  lawmaking  power;  and,  as  we  are 
further  charged  with  knowledge  of  whatever  is 
ertaUished  by  law,  and  of  all  public  as  well  as 
private  acta  of  the  legislative,  executive,  and 
judicial  departments  of  the  state  (Code  Civ. 
Free.  §  1875,  subds.  8,  8),  tbe  complaint  must 
be  regarded  as  laying  before  us  whatever  of 
authority  there  may  exist  in  the  law  for  plain- 
tiff's employment,  to  the  same  extent  as  if  such 
authority  were  expressly  alleged.  Whiting  v. 
TawMtnd,  57  Cal.  515;  FaeM&r  v.  Wright,  86 
GaL  210;  Oole  v.  Segrawa,  88  Cal.  105. 

Proceeding,  then,  to  inquire  as  to  the  author- 
ity uDder  which  plaintiff  assumed  to  act  in  the 
piemises.  we  find  that  the  only  thing  relied 
upon  as  tending  to  establish  any  special  legis- 
lative authorization  for  the  alleged  employ- 
ment is  based  upon  these  facts:  In  his  bieqnial 
mes-^age  to  the  legislature  at  its  twenty-fifth 
session  the  governor  made  a  statement  that  he 
had  received  information  with  reference  to  pro- 
ceedings before  Congress  looking  to  the  reim- 
bursement of  this  slate  for  certain  expenditures 
made  by  it  in  suppres^^ing  Indian  hostilities 
during  tbe  Modoc  war,  and  in  repelling  prior 
Indian  invasions  and  hostilities,  and  also  of 
certain  sums  assessed  against  this  state  under 
the  set  of  Congress  approved  August  5,  1861, 
to  pay  tbe  interest  on  the  public  debt,  and  for 
other  purposes,  and  wherem  it  is  stated  that  he 
had  appointed  Capt.  John  MuUan  to  represent 
this  state  in  said  matters  before  tbe  authorities 
at  Wasbiogton,  and  recommends  to  the  legis- 
hture  "that  these  appointments  be  ratified  and 
confirmed  by  you,  and  that  you  provide  for 
his  compensation  to  be  paid  out  of  the  sums  he 
may  recover  for  the  state,  contingent,  however, 
upon  his  success,  it  having  been  expressly  un- 
derstood that  such  compensation  should  be  left 
entirely  to  your  Judgment  and  discretion." 
(Volume  1.  Appendix  to  Journal  of  Senate 
and  Assembly.  25th  Sess.  ppi  22,  28.)  Acting 
upon  this  recommendation  of  the  governor,  the 
U^slature.  on  March  8,  1888,  adopted  the  fol- 
lowing resolution: 

Assembly  Concurrent  Resolution  No.  20, 
relative  to  directing  the  governor  to  fix  the 
compensation  for  services  rendered  by  Captain 
John  MuUan  in  collections  of  claims  due  the 
state  from  the  United  States. 

Whereas,  the  governor  and  state  surveyor 
eeneral  of  this  state  have  heretofore  appointed 
Captain  John  Mullan,  of  San  Francisco,  Call 
fomia,  agent  and  attorney,  to  represent  tbe 
interests  of  the  state  of  California  before  tbe 
authorities  of  the  United  States  at  Washing- 
ton, D.  C,  in  the  matter  of  the  claim  of  this 
state  to  tbe  5  per  cent  net  proceeds  of  the  sales 
of  the  public  lands  by  the  United  States  in  this 
state;  and  also  in  the  matter  of  the  direct  tax 
levied  upun  this  state  by  the  United  States, 
•under  the  act  of  Congress  of  August  6,  1861; 
tnd  also  of  her  claim  arising  during  the  Mod(x; 
war  in  1872;  and  also  under  the  provisions  of 
Ihe  act  of  Congiess  of  June  27, 1882;  therefore, 
be  it  resolved   bv  tbe  assembly  of  California, 
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the  Senate  concurring,  that  the  appointmeni^ 
so  conferred  upon  Captain  John  Mullan  by  the 
governor  and  surveyor  general,  respectively, 
are  hereby  ratified  and  confirmed,  and  the  gov- 
ernor of  this  state  be,  and  he  is  hereby,  author- 
ized and  directed  to  fix  the  compensation  for 
the  services  by  Captain  John  Mullan  heretofore, 
and  that  may  be  by  him  hereafter  rendered,  at 
20  per  cent  of  each  of  the  sums  or  claims  that 
may  be  bv  him  collected  from  the  United 
States,  and  to  pay  to  him  such  per  cent  out  of 
the  moneys  that  may  be  colkcted  by  him  and 
paid  to  this  state  on  account  of  each  of  the 
foregoing  matters  respectively;  provided,  how- 
ever, that  the  state  shall  not  in  any  event  be- 
come liable  for  any  expenses,  fees,  and  salaries 
of  any  nature  whatever  other  than  such  con- 
tingent oommissioD. 

The  resolution  further  provides  for  the  turn- 
ing over  to  Captain  Mullan  of  all  papers  and 
vouchers  with  reference  to  the  claims  involved, 
and  the  taking  of  his  receipt  therefor.  The 
references  tn  the  resolution  to  the  appointment 
of  Mullan  bv  the  surveyor  general  to  represent 
the  state  in  its  claim  to  the  5  per  cent  proceeds 
on  sales  of  lands  is  not  here  involved. 

It  is  contended  by  the  attorney  general,  and 
we  think  correctly,  that  these  proceedings  did 
not  constitute  any  competent  basis  for  the  con- 
tract alleged  within  the  provisions  of  tbe  Con- 
stitution of  this  state.  Section  32  of  article  4 
of  our  Constitution,  so  far  as  pertinent  to  the 
question  involved,  provides:  "The  legislature 
shall  have  no  power  ...  to  pay  or  to  au- 
thorize the  payment  of  any  claim  hereafter 
created  against  the  state  .  .  .  under  any 
agreement  or  contract  made  without  express 
authority  of  law;  and  all  such  unauthorized 
agreements  or  contracts  shall  be  null  and  void." 
iuid  §  15  of  tbe  same  article  provides  that  **no 
law  shall  be  passed  except  by  bilL"  That  the 
action  of  the  governor  and  legislature  did  not 
constitute  the  enactment  of  a  "law"  within  the 
purview  of  the  Constitution  is  quite  obvious. 
It  is,  in  fact,  not  contended  that  the  resolution 
is' to  be  regarded  as  a  "blU"  within  the  mean- 
ing of  the  Constitution,  but  it  is  urged  that  the 
words  "express  authority  of  law,"  as  there 
used,  have  a  broader  signification  than  that  of 
a  valid  statute  law  enacted  with  all  the  formal- 
ities requisite  in  tbe  case  of  a  bill,  and  that  it 
was  competent  for  the  legislature  to  ratify  the 
act  of  the  governor  in  assuming  to  appoint  the 
plaintiff  by  a  resolution  such  as  the  one  here 
quoted,  and  that  such  action  constitutes  "ex- 
press authority  of  law."  But  we  are  unable  to 
coincide  in  this  view.  The  language  of  the 
Constitution  is  in  itself  a  complete  answer  to 
the  proposition.  It  provides  in  express  terms 
that  there  shall  be  but  one  mode  of  enacting 
a  "law"  thereunder,  and  that  mode  is  the  ex- 
clusive measure  of  the  power  of  the  legislature 
in  that  regard.  A  mere  resolution,  therefore, 
is  not  a  competent  method  of  expressing  the 
legislative  will,  where  that  expression  is  to 
have  tbe  force  of  law,  and  bind  others  than  the 
members  of  tbe  house  or  houses  adopting  it. 
The  fact  that  it  may  have  been  intended  to 
subserve  such  purpose  can  make  no  difference. 
The  requirements  of  tbe  Constitution  are  not 
met  by  that  method  of  legislation.  "Nothing 
becomes  law  simnlv  and  soielv  because  mrr 
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who  pooacM  the  legislative  power  will  that  it 
shall  he,  uDless  thev  express  their  determina- 
tioD  to  that  effect,  id  the  .mode  pointed  out  by 
the  InstrumeDt  which  io vests  them  with  the 
power,  and  under  all  the  forms  which  that  in- 
strument has  rendered  essential"  Cooley, 
Const.  Lim.  p.  15Qf,  chap.  6.  It  is  true,  ascon- 
lended.  that  legislation  for  certain  limited  pur- 
po««es  by  means  of  resolutions  or  leipslafive 
orders  is  in  use  to  some  extent  in  certain  of  the 
8iiiie8  and  in  Congress.  But  it  will  be  found 
tbnt  in  most,  if  not  all,  instances,  it  Is  under  a 
Constitution  which  either  expressly  recos^nizes 
It.  as  does  the  Constitution  of  the  United 
SiHtes,  or  one  which  at  least  does  not  forbid!  it. 
And  it  will  be  usually  found  to  take  the  form 
of  a  resolution,  requiring  the  assent  of  the  ex- 
ecutive to  give  it  effect.  In  Congress  this  form 
of  legislation  is  regarded  as  a  bill,  and  treated 
with  the  same  formalities.  Even  if  this  mode 
of  legislation  were  competent  under  our  Con- 
stitution, the  resolution  relied  upon  would  not 
arise  to  the  dignity  of  law,  since  it  lacks  the 
essential  of  executive  approval.  In  Collier  & 
C,  Lithographing  Co.  v.  Henderson,  18  Colo. 
259,  under  a  Constitution  containing  restric- 
tions similar  to  those  found  in  that  of  Cali- 
fornia, it  was  held  that  a  resolution  adopted  by 
both  houses  of  the  legislature  for  a  purpose  not 
dissimilar  in  principle  from  that  intended  to  be 
subserved  by  the  one  under  consideration  was 
not  "a  law  of  the  state,"  as  it  "was  not  passed 
by  bill."  And  see  PeopU  v.  ToaL  85  Cal.  888. 
The  case  of  MiUer  v.  Dunn,  72  Cal.  462,  is 
cited  by  appellant  as  authority  for  the  propo- 
sition that  the  language  ''express  authority  of 
law"  is  not  confln^  in  its  meaning  to  a  statute 
law  enacted  in  the  manner  prescribed  in  the 
Constitution.  But  in  that  case  the  statute 
under  which  the  contract  was  made  and  the 
service  performed  had  in  fact  been  passed  with 
all  the  formalities  requisite  under  the  Consti- 
tution to  a  valid  law,  and  it  was  held  that  such 
an  act,  although  unconstitutional,  was  never- 
theless a  "law  in  the  sense  that  it  would  sup- 
port an  appropriation  to  pay  for  the  work  done 
under  color  of  its  apparent  ffrant  of  authority, 
and  before  its  invalidity  had  been  declared  by 
the  courts.  In  this  case  the  legislature  did  not 
pretend  to  follow  the  formal  requirements  of 
the  Constitution  in  its  attempt  to  grant  author- 
ity for  the  contract,  and  its  action  lent  no  color 
of  regularity  to  plaintiff's  employment  More- 
over, we  are  not  disposed  to  extend  the  doctrine 
announced  in  MiUer  v.  Dunn.  The  case  of 
BrookB  V.  FUcher,  79  Cal.  178,  4  L.  R.  A.  420, 
merely  holds  that  under  g  8  of  art.  11  of  the 
Constitution,  a  city  charter  adopted  by  the 
freeholders  of  a  municipality  may  be  approved 
by  a  concurrent  resolution  of  the  two  houses 
of  the  legislature,  without  the  consent  of  the 
executive,  because  that  provision  only  requires 
the  assent  of  the  "legislature,"  and  does  not 
contemplate  the  passing  of  an  act  for  the  pur> 
poses  of  such  approval;  it  being  expressly  held 
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"that  the  legislature  is  one  thing  and  the  law- 
making pow^r  of  the  state  another."  It  is  not 
authority  for  the  proposition  that  the  legisla- 
ture can  enact  "laws"  without  submitting  them 
to  the  governor  for  his  consent. 

There  is  no  merit  in  the  claim  that  the  em- 
ployment of  plaintiff  was  authorized  by  g  880, 
subd.  5,  of  the  Political  Code,  which,  in  defin- 
ing the  powers  of  the  governor,  provides  that 
"  whenever  any  suit  or  legal  proceeding  is 
pending  against  this  state,  or  which  may  anect 
the  title  of  this  state  to  property,  or  which  may 
result  in  any  claim  against  the  state,  he  may 
direct  the  attorney  general  to  appear  on  behalf 
of  the  state,  and  may  employ  such  additional 
counsel  as  he  may  judge  expedient."  That 
provision  has  no  application  to  the  facts  of  this 
case.  The  action  of  the  governor  was  not  at- 
tempted to  be  taken  under  that  section,  nor  is 
the  action  brought  upon  any  such  theory. 
The  complaint  does  not  aver  that  plaintiff  was 
employed  as  counsel,  or  even  that  he  was  an 
attorney  at  law,  and  so  eligible  for  the  charac- 
ter pf  employment  there  provided  for.  He 
was  employed  as  a  mere  agent.  While  an  at- 
torney might  be  employed  as  agent,  one  not  an 
attorney  coulJ  not  be  employed  for  the  service 
contemplated  in  that  section.  Nor  is  there 
anything  in  the  point  that  the  state  is  now  es- 
topped from  denying  the  validity  of  the  con- 
tract with  plaintiff,  since  he  has  in  good  faith 
performed  the  service.  The  question  of  equity 
or  good  faith  cannot  affect  our  consideration 
in  this  case.  It  is  not  like  a  transaction  be- 
tween private  individuals.  As  suggested  in 
MiUer  ▼.  Dunn,  supra:  "There  is  no  moral 
obligation  on  the  part  of  the  state  which  can 
be  enforced  upon  equitable  principles,  nor  does 
the  good  faith  of  the  party  dealing  with  the 
state  cut  any  figure  in  the  case,  if,  m  fact,  the 
work  was  done  'without  express  authority  of 
law,'  for  this  provision  was  placed  in  the  Con- 
stitution to  cut  off  all  claims  based  upon  mere 
good  faith  and  equity  "  And  says  Mr.  Bishop: 
"The  government  is  never  estopped,  as  an  in- 
dividual or  private  corporation  may  be,  on  the 
ground  that  the  agent  is  acting  under  an  ap- 
parent authority  which  is  not  nSi;  the  conda- 
sive  presumption  that  his  powers  are  known 
rendering  such  a  conseanence  impossible.  So 
that  the  government  is  bound  only  when  there 
is  an  actual  authorization."  Bishop,  Cont 
g  998.  One  dealing  with  public  officers  is 
charged  with  the  knowledge  of,  and  is  bound 
at  his  peril  to  ascertain,  the  extent  of  their 
powers  to  bind  the  state  for  which  they  seem 
to  act.  And,  if  they  exceed  their  authority, 
the  state  is  not  bound  thereby  to  any  extent. 
Throop,  Pub.  Off.  g  651.  See  also  SUUey. 
Borion,  31  Nev.  466. 

We  think  the  demorrer  was  properly  sus- 
tained, and  the  judgment  ie  affirmed. 

We  concur:  Hanioon*  J.;  Garoutte*  J. 
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(In  Banc.) 

H.  W.  PHILBROOE,  Admr.,  etc..  of  John 
Le Vinson,  Deceased,  Appt,, 

V. 

WUliam  J.  NBWMAK  et  al,,  BetpU. 
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1*  TIm  iMMds  t&r  Bxtng  the  porehase 
prlee  of  a  deceased  partner's  interest 

to  fixed  by  articles  of  partoership  at  the  inven- 
toiy  and  appraisement  provided  for  ttaerelo  to 
be  taken  annually  as  the  basis  of  esttmatinff 
profits,  where  the  articles  further  provide  that 
In  ibe  event  of  the  death  of  one  partner  **the  In- 
ventory provided  for  herein  shall  be  taken  as 
expeditiously  as  possible,*^  allowing  a  represen- 
tative of  the  estate  to  participate  in  the  business 
until  all  is  settled,  and  provldinsr  that  the  amount 
ascertained  to  be  due  the  estate  shall  be  paid  in 
twelve  equal  monthly  instalments,  but  giving 
the  snrvlvinir  partners  an  option  to  continue  the 
paitnership  with  the  estate  of  the  decedent  as  a 
member.   [Court  e^tiattv  divided  on  tMt  point.] 

t*  A  contract  Is  not  wold  as  allowing 
surviving  partners  to  flz  their  own 
pnrehase  price  of  the  interest  of  a  deceased 
partner  when  it  permits  a  representative  of  his 
estate  to  participate  in  the  inventory,  fixes  a  defi- 
nite amount  for  the  value  of  store  and  oflioe  fix- 
tures, and  provides  that  the  merchandise  shall  be 
taken  at  Its  aotnal  value,  not  exceeding  the  origi- 
nal oosti  and  solvent  debts  taken  at  their  face 
value. 

S.  The  ifoodwlll  of  the  hnsiness  passes 
to  snrwiwin^  partners  upon  their  ptirohase 
of  the  Interest  of  the  deceased  at  its  inventoried 
and  appraised  value,  under  a  provision  of  artl- 
olea  of  aasoeiatloa  giving  them  and  their  suooes- 
son  the  right  and  privilege  of  continuing  the 
basinsM  under  the  firm  name. 

4*  liSgatees  of  ftill  a^*  who  ^demand 
and  eompel  a  dlstrihntion  to  them  of 
the  proceeds  of  a  sale  bjr  an  execator 

of  the  Interest  of  a  deceased  partner,  although 
protesting  at  the  same  time  that  they  do  not  ad- 
mit that  this  is  all  that  is  due,  thereby  ratify  the 
sale,  and  cannot  afterwards  deny  the  executor^s 
power  to  make  It,  or  claim  anything  additional 
on  account  of  the  goodwill  of  the  business  for 
which  nothing  was  received.  CPsr  Bsotty,  Cft. 
/.,  fisnalbeio  afld  Itemple,  J  J.J 

(November  &,  IML) 

APPEAL  1^  plaiotiif  from  an  order  of  the 
Superior  Court  for  the  City  and  County  of 
fiaa  Francisco  in  favor  of  defendants  in  a  pro- 
ceeding brought  to  compel  an  accounting  of 
the  affairs  of  the  partnership  of  which  plain- 
tiff's testator  was  a  member.    Affirmed, 

The  facts  are  stated  in  the  opinions. 

Mr.  H.  W.  Philbrook  for  appellant. 

Mestn,  Reiastein  *  Eisner  and  EL  R. 
Taylor  for  respondents. 

Churoutte*  J.,  delivered  the  opinion  of  the 
court: 
William  J.  Newman,  Benjamin  Newman, 


and  the  deceased,  John  Levioson,  were  part- 
ners in  the  merchandise  business,  and  held 
interests  therein  in  proportion  to  the  amount 
of  capital  invested  by  each.  The  last  articles 
of  copartnership  between  these  parties  were 
entered  into  January  24,  1889 ;  and,  among 
other  things,  the^  provided  in  detail  the  man- 
ner in  which  an  inventory  and  appraisement 
of  the  partnership  business  shoula  be  taken 
annual Iv,  which  inventory  and  appraisement 
should  form  the  basis  in*  estimating  the  net 
profit  going  to  each  oartner.  The  articles 
further  provided  as  follows:  ^'In  the  event 
of  the  death  of  one  of  the  copartners  the  in- 
ventory provided  for  herein  shall  be  taken  as 
expeditiouslv  as  possible,  and  without  un- 
necessary delay.  The  surviving  partners,  if 
requested  so  to  do,  shall  admit  to  the  place 
of  business  of  the  firm  at  least  one  person  se- 
lected, designated,  and  empowered  by  the 
heirs  or  legal  representatives  of  the  deceased 
partner  to  represent  the  interest  of  his  estate 
in  the  copartnership.  Such  person  so  repre- 
senting the  interests  of  the  estate  of  the  de- 
ceased partner  shall  have  accorded  to  him 
access  to  all  the  books,  papers,  and  accounts 
of  the  firm,  and  may,  at  his  election,  remain 
and  continue  at  the  place  of  btisinesa  thereof 
until  all  matters  relating  to  the  Interests  of 
the  deceased  partner  shall  have  been  fairly 
and  satisfactorily  arranged  and  settled  and  ad- 
justed, and  the  total  amount  due  to  the  estate 
of  the  deceased  partner  shall  have  been  ascer- 
tained and  determined.  The  total  amount  as- 
certained and  determined  to  be  due  the  estate 
of  the  deceased  partner  on  account  of  his  in- 
terest in  the  copartnership  shall  be  paid  to 
the  heirs  or  legal  representatlvea  of  the- de- 
ceased partner  in  twelve  successive  and  equal 
monthly  instalments,  commencing  within  one 
month  from  the  time  the  amount  due  has  been 
ascertained  and  determined ;  for  the  amount 
of  which  instalments  the  surviving  partners 
shall  execute  and  deliver  to  such  heirs  or 
legal  representatives  their  promissory  notes, 
payable  as  aforesaid,  without  interest,  and 
sotisfactorily  secured  by  indorsement  or  oth- 
erwise ;  provided,  however,  that  the  surviv- 
ing partners  shall  have  the  option  to  continue 
the  said  copartnership ;  the  estate  of  the  de- 
ceased partner  taking  the  place  of  the  de- 
cedent on  such  terms  and  conditions  as  may 
be  agreed  upon  between  the  surviving  part- 
ners and  the  legal  representatives  of  the  de- 
ceased partner,  out  it  shall  not  be  obligatory 
upon  the  surviving  partners  so  to  do.  The 
surviving  partners  and  their  successors  shall 
also  have  the  right  and  privilege  of  continu- 
ing the  business  under  the  said  designation 
and  name  of  Newman  &  Lie  Vinson." 

Levinson  died  Februarv  26,  1890,  and  forth- 
with the  Newmans  made  an  inventory  and 
appraisement  of  the  partnership  business,  as 
provided  by  tiie  articles  of  partnership,  by 
which  inventory  and  appraisement  it  was  de- 
termined that  the  net  amount  of  Lsvioson's 


NOTS.— As  to  the  riirhta  of  survivior  partners  to 
carry  on  business,  see  also  Stewart  v.  Robinson  (M. 
T.)5Ii.  EL  A.  410,  and  note;  Valentine  v.  Wysor 
(Ind.)  7  L.  JEL  A.  788,  and  not€. 

As  to  trannfers  of  goodwill,  inoludiog  the  name 
of  the  establishment,  see  Yonderbank  v.  Sohmltt 
(La.)  15  L.  B.  A.  408,  and  nets. 
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As  to  goodwill  of  partnership,  see  Brass  &  I. 
Works  Go.  V.  Payne  (Ohio)  19  L.  R.  A.  88 ,  and 
Knoedler  v.  Glaeoser  (C  a  App.  2d  a)  80  L.  R.  A. 
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interest  in  the  assets  of  the  firm  was  tbe  sum 
of  $!20,790.88.  For  tbis  amount  defendaDts 
prepareil,  and  procured  to  be  properly  in- 
dorsed, their  notes,  twelve  in  number,  for 
tbe  sum  of  $1,782.57^  each,  bearinji;  date  Feb- 
ruary 26,  1890,  payable  at  successive  monthly 
intervals  following  that  date,  and  within 
one  month  after  Levinson^s  death  tendered 
them  to  Raveley,  the  executor  of  the  will 
of  said  deceased,  who  had  then  received  let- 
ters teatamentarv  from  the  superior  court. 
In  July,  1890,  the  Newmans  filed  a  petition 
in  the  court,  alleging  that  they  were  ready 
and  willing  to  purchase  the  interest  of  the 
deceased  in  the  partnership  upon  the  terms 
stated  in  the  articles,  and  had  requested  the 
executor  to  allow  them  to  do  so ;  that  he  had 
refused  ;  and  praying  an  order  directing  him 
to  convey  that  interest  to  them.  The  court 
sustained  a  demurrer  to  such  petition,  on  the 
ground  that  it  had  no  jurisdiction  to  grant 
the  order  prayed  for.  Thereafter,  on  Sep- 
tember 6,  1890,  Ravel ey,  the  executor,  being 
of  the  opinion  that  he  had  tbe  power  to  accept 
tbe  terms  proposed  by  tbe  Newmans,  received 
the  said  notes,  and  on  that  day  executed  to 
them  two  certain  papers,  the  first  of  which 
acknowledged  tbe  delivery  of  the  notes  **in 
pursuance  of  the  provisions  of  the  articles  of 
partnership  ...  for  tbe  interest  of  the 
estate  of  said  Levinson  in  said  partnership.** 
The  other  paper  set  out  the  transaction  more 
in  detail,  ana  stated  that  the  amount  of  such 
notes  was  the  amount  of  Levinson's  interest 
in  the  assets  of  the  firm,  as  determined  by 
tbe  said  inventory  and  appraisement,  and 
that  tbe  notes  were  received  by  the  executor 
''in  full  payment  and  satisfaction  of  the 
amount  due  tlie  estate  of  John  Levinson, 
deceased,  for  the  interest  of  said  deceased 
and  of  his  said  estate  in  the  copartner^ip 
firm  as  the  same  has  been  ascertained,  as 
above  stated."  Levinson's  residuary  lega- 
tees were  his  mother  and  two  sisters,  all  of 
full  age.  They,  in  writing,  notified  the  New- 
mans on  March  6,  1890,  that  they  did  not  de- 
sire to  employ  any  person  to  assist  in  taking 
the  inventory  of  the  assets  of  the  late  firm, 
then  in  progress,  and  the  estate  of  the  de- 
ceased had  no  representative  in  that  under- 
taking, though  tbe  executor  was  often  aboiit 
tbe  place  of  business,  and  both  he  and  the 
lecratees  knew  what  was  being  done.  No 
account  of  the  goodwill  of  the  firm  was  taken 
in  the  inventory  made  by  the  defendants,  nor 
was  it  in  the  inventory  and  appraisement  of 
the  estate  returned  to  the  court  by  the  ex- 
e<;utor.  In  the  inventory  and  appraisement 
returned  by  the  executor  the  value  of  the  in- 
terest of  Levinson  in  the  partnership  assets 
was  stated  at  the  same  sum  as  that  fixed  by 
the  appraisement  of  the  defendants,  to  wit, 
$20,790.88,  and  was  adopted  by  the  apprais- 
ers on  the  strength  of  that  appraisement.  The 
omission  to  value  the  goodwill  as  part  of  the 
estate  by  the  executor  was  resented  by  the 
legatees,  and  on  this  crround  they  petitioned 
the  court  to  remove  Raveley  from  liis  office 
of  executor.  He  thereupon  resigned  ;  his  ac- 
counts were  settled  ;  successive  administrators 
with  the  will  annexed  carried  on  the  admin - 
istralion.  until  finally  H.  W.  Philbrook  was 
appointed,  aiui  he  has  been  sulisti tilted  as 
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plaintiff  of  record  herein.  This  action  Is  es- 
sentially one  in  equity,  sounding  largely  in 
fraud,  and  asking  for  an  accounting  of  the 
partnership  affairs.  The  case  has  been  before 
us  in  the  past  upon  an  appeal  from  the  judg- 
ment (107  Cal.  602),  where  may  be  found  an 
outline  of  the  purposes  of  the  action  and  the 
general  framework  of  the  pleadings. 

Fraud  is  charged  in  the  Inxiy  of  plaintiff's 
bill,  and  upon  that  ground  relief  in  a  great 
measure  is  sought.  ~  But  in  the  opinion  of 
the  trial  judge  Hon.  W.  T.  Wallace,  which 
opinion  is  set  forth  in  the  record,  it  is  stated 
that  there  is  no  evidence  whatever  to  tup- 
port  such  a  charge.  And,  after  a  careful 
examination  of  the  evidence,  we  find  nothing 
therein  even  tending  to  show  the  practice  or 
any  fraud  upon  the  hein  and  legatees  of  the 
dead  partner.  It  follows  that  all  question 
of  fraud  is  out  of  the  case,  and  the  only  im- 
portant question  remaining  is:  Had  the  exec- 
utor, under  tJie  articles  of  copartnership, 
the  right  to  consummate  the  transfer  of  the 
deceased  partner's  interest  in  tbe  business  to 
tbe  surviving  partners  for  the  consideration 
specified  in  said  articles?  Although  this 
interrogatory  presents  a  clear-cut  proposition 
of  law,  still  it  is  well  to  say  that,  if  this 
transfer  of  the  partnership  interest  should 
be  set  aside,  as  is  here  sought  by  appellant, 
and  all  parties  be  placed  in  sUUu  qua,  as  of 
the  day  tbe  transaction  was  had,  no  substan- 
tial results  favorable  to  appellant's  interests 
would  ensue.  It  would  be  a  ralueless  vic- 
tory, for,  as  said  by  the  trial  judge,  upon 
an  accounting  the  sum  realized  by  the  lega- 
tees would  fall  far  short  of  the  amount  actu- 
ally paid  by  tbe  surviving  partners  to  them. 
In  appellant's  brief  the  law  is  conceded  to  be : 
**  Where  the  copartners  in  the  partnership 
contract— articles  of  partnership^do  actu- 
ally contract  that  on  the  death  of  a  partner 
tbe  partnership  property  and  business  be- ' 
longs  to  the  survivor  or  survivors,  fixing 
the 'price  at  which  it  is  to  i)e  taken  by  the 
survivor  or  survivors,  such  contract  is'bind- 
ing  according  to  its  terms.  *  Upon  such  con- 
cession-we  are  brought  face  to  lace  with  the 
articles  of  copartnership  for .  the  purpose 
of  weighing  and  testing  them  by  the  for- 
mula lumrshed  by  appellant;  and  at  the 
threshold  of  the  investigation  we  are  met  by 
tbe  objection  that,  at  the  date  when  those 
articles  were  entered  into,  the  deceased  part- 
ner, Levinson,  was  incapable,  by  reason  of 
mental  incapacity,  of  entering  into  anv  con- 
tract whatever.  The  mental' incapacity  of 
Levinson  at  the  time  was  not  even  suggested 
in  plaintiff's  bill,  and  his  mental  status 
does  not  appear  to  be  an  element  of  the  case 
that  attracted  serious  attention  at  the  trial. 
But  some  evidence  came  before  the  court 
upon  the  question  without  objection,  which, 
even  in  the  absence  of  direct  issues  raised 
by  the  pleadings,  should  be  considered  as 
bearing  upon  the  question.  Crawley  v.  Citff 
R.  Co.  60  Cal.  628.  There  are  various  cood 
reasons  why  this  evidence  should  not  beheld 
sufficient  to  invalidate  tbe  articles  of  copart- 
nership, and  as  an  all-sufficient  reason  we 
suggest  that  the  implied  tinding  of  the  court 
was  against  any  such  contention.  Appel- 
lant's principal  witness  to  the  point  testified 
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that,  if  LevinsoD  had  read  the  articles  of  oo- 
partDerabip,  he  would  have  understood  them, 
and  there  is  no  evidence  in  the  record  that 
he  did  not  read  them.  As  a  salient  circnm 
stance  bearing  upon  Lerinson's mental  capaci- 
ty at  that  particular  time,  it  may  be  noticed 
that  aooie  few  days  thereafter  he  executed  his 
last  will  and  testament,  the  will  under  which 
this  administrator  is  now  acting  in  prosecut- 
ing this  litigation.  It  further  appears  that, 
npbn  hi  9  return  from  Europe  after  the  exe- 
cution of  theae  articles,  for  several  months, 
and  up  to  the  time  of  his  death,  he  gave  hit 
personal  attention  to  the  business  of  the  firm, 
as  he  had  always  done  in  the  past.  We  are 
satisfied  there  is  nothing  in  the  point. 

We  have  quoted  in  detail  that  portion  of 
the  partnenhip  contract  which  declares  what 
shall  be  done  with  the  business  in  case  of 
the  death  of  one  of  the  partners.    In  this  in- 
spect the  provision  of  the  contract  is  not  well 
drawn,     it  is  not  clear,  but,  upon  the  con- 
trary, somewhat  vague  and  inoefinite.     At 
the  same  time,  when  carefully  read  and  con- 
sidered, but  one  conclusion  can  be  arrived 
at ;  and  that  is  that,  upon  the  death  of  one 
of  the  partners,  the  surviving  members  of 
the  firm  had  at  least  the  privilege  and  option 
of  buying  the  interest  of  the  deceased  partner 
in  the  business  upon  certain  terms.     It  is 
claimed  upon  the  part  of  the  Newmans  that 
under  the  contract  they  were  bound  to  do  so. 
But  to  support  the  validity  of  the  contract 
in  this  regard  they  are  not  compelled  to  go 
to  such  leoffth ;  for,  if  they  had  an  option 
by  the  articles  of  copartnership  to  purchase 
npon  stated  terms,  then  they  had  the  un- 
doubted right  to  exercise  that  option,  and 
take  the  interest  of  the  deceased  partner,  if 
they  were  so  disposed.      Harbster'i  Appeal, 
125  Pa.  8.     In  that  case  It  is  said  :    «*  It  re- 
quires no  argument  to  show  that  the  interest 
of  the  deceased  partner  ended  when  the  firm 
eave  notice  that  they  would  take  it  in  ac- 
cordance with  the  terms  of  the  agreement.  * 
And  in  the  case  at  bar,  if  the  Newmans  sim- 
ply held  an  option  to  purchase  the  Interesti 
there  can  be  no  question  but  that  thev  ezer- 
ciaed  that  option  in  favor  of   purchasing. 
If  it  should  be  held  that  the  copartnership 
articles  did  not  give  the  surviving  partners 
aright  to  purchase,  then  the  presence  of  all 
that  portion  of  the  contract  providing  for  the 
mode  and  manner  of  payment  by  tfie  New- 
mans for  the  deceased  partner's  interest  would 
he  inexplicable.     It  is  provided  in  great 
detail  that  they  should  give  their  equal 
monthly  instalment  notes,   running  over  a 
period  of  twelve  months,  in  payment  of  the 
interest  of  the  deceased  partner.     Such  pro- 
vision beyond  question  contemplated  a  sale, 
tnd  that  a  sale  to  the  surviving  partners  in 
cue  of  the  death  of  one  of  the  Arm  was  in 
the  minds  of  all  parties  when  the  contract 
^u  made,  does  not  admit  of  doubt.     There 
can  be  no  other  reasonable  construction  of 
tbe  contract. 

It  is  insisted  that  the  lan&ruaire  here  used 
provides  no  fixed  and  definite  amount  of 
THoney  to  \ye  paid  by  the  surviving  partner 
for  the  interpst  of  the  deceased  partner,  and 
it  is  claimed  that  for  such  reason  there  is  no 
contract,  at  le.ist  no  contract  sufficiently  clear 
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and  explicit  to  be  capable  of  enforcement 
There  is  no  case  cited  by  appellant  that  goes 
to  the  length  here  insisted  upon.  But,  upon 
the  contrary,  that  is  certain  which  may  be 
made  certain,  and  many  of  the  cases  bearing 
upon  this  question  rest  upon  this  principle. 
Numberless  cases  might  be  cited  where  courts 
have  recognized  the  right  of  the  partners  to 
stipulate  in  the  copartnership  articles  that 
the  purchase  price  for  the  interest  of  a  de- 
ceased partner  shall  be  fixed  by  an  inventorv 
and  appraisement  to  be  taken  after  the  death 
of  such  partner.  In  the  verv  nature  of  thinflrs, 
a  fair  purchase  price  of  an  interest  in  the  firm 
at  an  Indefinite  future  time  would  be  incap- 
able of  ascertainment.  To  fix  the  amount  in 
advance  would  be  simplv  a  speculative  gam- 
ble upon  the  part  of  ail  parties  concerned, 
and  hardly  Justifiable  either  In  morals  or 
law. 

It  Is  further  contended  that  there  Is  no 
mode  whatever  provided  In  the  articles  by 
which  to  ascertain  the  value  of  the  interest 
of  the  deceased  partner;  snd  it  may  well  be 
conceded  that  the  provisions  of  the  contract 
in  this  regard  are  not  what  they  should  be. 
In  this  particular  the  instrument  is  unhap- 
pily drawn,  and  well  serves  the  purpose  of 
being  an  invitation  for  litigation.  As  we 
have  already  seen,  the  articles  provide  for 
an  annual  inventory  and  appraisement,  in 
order  that  the  actual  financial  status  of  the 
concern  may  be  determined.  This  inventory 
and  appraisement  was  provided  for  in  order 
that  the  annual  profit  or  loss  of  eaeh  partner 
might  be  known.  A  succeeding  subdivision 
of  the  contract,  which  we  have  heretofore 
quoted  in  full,  then  in  part  declares:  "In 
the  event  of  the  death  of  one  of  the  copart- 
ners, the  inventory  provided  for  herein  shall 
be  taken  as  expeditiously  as  possible,  and 
without  unnecessary  delay.  The  surviving 
partners.  If  requested  so  to  do,  shall  admit 
to  the  place  of  business  of  the  firm  at  least 
one  person  selected  ...  by  the  heirs  or 
legal  representatives  of  the  deceased  partner, 
to  represent  the  interest  of  his  estate  in  the 
copartnership,  .  .  .  and  may  at  his  elec- 
tion remain  and  continue  at  the  place  of 
business  thereof  until  all  matters  relating 
to  the  interest  of  the  deceased  partner  and 
his  estate  shall  have  been  fairly  and  satis- 
factorily arranged  and  settled  and  adjusted, 
and  the  total  amount  due  to  the  estate  of  the 
deceased  partner  shall  have  been  so  deter- 
mined. The  total  amount  ascertained  and 
determined  to  be  due  the  estate  of  the  de- 
ceased partner  on  account  of  bis  interest  in 
the  copartnership  shall  be  paid  to  the  heirs 
or  legal  representatives  of  the  deceased  part- 
ner in  twelve  succei^sive  and  equal  monthly 
instalments."  If  the  language  of  the  con- 
tract had  included  the  words  ^and  appraise- 
ment" after  the  word  "inventory,"  there 
would  have  been  no  question  of  indefinite 
ness,  and  no  possible  technical  objection  as 
to  the  matter  of  construction.  But  the  ab 
senee  of  those  two  words  should  not  nullify 
the  contrftct.  It  would  be  carrying  the  doc- 
trine of  technicality  too  far,  if  we  should 
so  hold.  Tlie  true  intent  of  the  parties  is 
plainly  appar^t  from  the  language  used. 
And  that  intent  was  that  an  inventory  and 
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appraisement,  as  provided  for  in  the  articles, 
diould  famish  the  basis  for  fixing  the  pur- 
chase price  of  the  deceased  partner's  interest. 
Such  is  the  fair  construction  of  the  language, 
taking  it  altogether,  and,  indeed,  the  only 
construction  which  can  be  given  it.  To  say 
iliut  the  parties  to  the  contract,  while  pro- 
viding for  a  sale,  and  also  providing  for  the 
iimnii'er  and  time  for  payment,  never  intended 
10  provide  as  to  the  amount  which  should  be 
paid,  or  to  fix  any  mode  by  which  the  amount 
could  be  determined,  would  be  going  to 
lengths  entirely  unauthorized  by  the  instru- 
ment itself.  We  hold  that  the  mode  and 
manner  of  fixing  the  amount  of  the  purchase 
price  are  found  within  the  language  of  the 
instrument  itself »  and  that  mode  and  manner 
is  the  inventory  and  appraisement  provided 
for  in  a  previous  portion  of  the  contract. 

Conceding  that  the  inventory  and  appraise- 
ment mentioned  in  the  articles  of  copartner- 
ship were  intended  by  the  partners  to  be  used 
as  the  basis  for  fixing  the  value  of  a  deceased 
partner's  interest,  then  appellant  contends 
that  the  contract  was  void  as  placing  it  in  the 
power  of  the  surviving  partners  to  fix  their 
own  purchase  price.  There  is  no  force  In 
this  contention.  The  contract  contemplates 
the  presence  of  a  representative  of  the  de- 
ceased partner  during  all  these  times,  and  in- 
cidentally it  may  be  suggested  that  the  exec- 
utor was  present  during  tba  time,  more  or 
less,  and  that  both  he  and  the  legatees  had 
full  knowledge  of  what  was  being  done,  and 
ample  opportunity  to  be  present  at  all  times 
and  upon  all  occasions,  to  assist  either  per- 
sonally or  by  agent.  Again,  as  to  the  store 
and  office  fixtures,  the  value  is  fixed  at  a  cer- 
tain and  definite  amount.  As  to  the  stock  of 
merchandise  on  hand,  it  is  to  be  appraised  at 
its  actual  value,  but  not  to  exceed  its  original 
cost.  Ail  solvent  debts  are  to  be  taken  at 
tlieir  faoe  value.  We  see  nothing  so  in- 
definite in  these  facts  as  to  nullify  the  con- 
tract. The  actual  value  of  a  piece  of  mer- 
cliandise  can  be  determined,  and  likewise  it 
can  be  determined  what  is  and  what  is  not  a 
solvent  account.  They  are  matters  capable 
of  ascertainment,  and  every  partnership  in 
the  country  is  constantly  engaged  in  deter- 
mining them.  There  is  certainly  nothing  so 
indefinite  and  uncertain  as  to  tie  valuation 
to  be  fixed  upon  these  assets  as  to  in  any  wav 
render  the  contract  nugatory.  In  EarbnterU 
AppecU,  cited  by  appellant,  the  purchase  price 
was  fixed  at  the  previous  annual  appraise- 
ment, with  the  proportion  of  profit  or  loss 
for  the  present  year  sdded  or  deoucted,  as  the 
case  might  be.  It  certainly  In  that  case  was 
no  easier  to  fix  the  amount  of  the  profit  or 
loss  than  it  was  in  this  case  to  fix  the  actual 
value  of  the  stock,  or  determine  what  debt 
was  a  solvent  account.  Indeed,  both  of  those 
factors  of  the  business  were  necessary  elements 
to  be  determined  before  the  profit  or  loss 
could  be  fixed.  In  another  of  appellant's 
cases— B2aA»  v.  Bamei.  26  Abb.  N.  C.  208, 
— the  purchase  price  by  the  surviving  part- 
ners upon  the  death  of  a  member  of  the 
firm  was  to  be  determined  by  an  inventory 
and  appraisement  to  be  made  as  follows: 
"  (b)  Accounts  overdue  at  a  Tair  estimate,  to 
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be  determined,  if  necessary,  by  arbitration. 
.  .  .  (c)  .  .  .  Rejected  machinery  or 
any  other  property  or  merchandise  for  which 
the  firm  is  not  willing  to  allow  the  valuation 
inventoried,  or  hereinbefore  provided  for,  at 
the  price  offered  by  the  highest  bidder,  (d) 
For  the  stereo  and  electrotype  plates,  engrav- 
ings, .  .  .  a  sum  equal  to  the  gross  prof - 
its  of  the  firm  for  the  last  two  complete  ousi- 
ness  years  preceding  the  time  of  settlement. " 
It  was  not  suggested  that  such  a  character  of 
valuation  avoided  the  contract,  although  the 
case  was  bitterly  contested  on  other  grounds. 
The  case  of  Simnwns  v.  Leonard^  8  Hare,  581, 
goes  away  beyond  the  cases  just  "cited.  It 
was  there  provided  that  the  surviving  part- 
ners should  take  the  interest  of  the  deceased 
partner  at  a  valuation  shown  by  the  last  an- 
nual accounting,  the  articles  having  provided 
for  annual  accounts.  A  partner  died,  and  no 
annual  accounts  had  been  taken.  The  repre- 
sentative of  the  deceased  partner,  as  in  this 
case,  contended  that  there  could  be  no  sale, 
as  the  purchase  price  was  not  fixed.  The 
vice  chancellor  said :  ''The  rule  which  jus- 
tice and  common  sense  would  apply  in  s\u  h 
a  case  is,  I  think,  too  clear  for  serious  argu- 
ment, the  proviso  for  sale  in  one  event,  that 
of  the  term  running  out,  and  the  proviso  for 
paying  out  a  deceased  partner's  share  (dying 
during  the  term)  by  instalments,  is  conclu- 
sive evidence  of  an  intention  and  agreement, 
that  the  death  of  a  partner  during  the  term 
should  not  work  a  dissolution  of  the  whole 
partnership,  but  that  the  survivors  should 
have  a  right  to  carry  it  on,  with  the  accom- 
modation of  paying  off  the  executors  of  a  de- 
ceased partner  by  instalments."  And,  in  con- 
clusion, he  held  the  contract  for  a  sale  good, 
and  that  the  purchase  price  should  be  aeter- 
mined  by  an  accounting. 

In  Dinham  v.  Bradford,  L.  R.  5  Ch.  519. 
it  is  held,  in  effect,  that  the  articles  of  co- 
partnership might  provide  that  the  purchase 
price  of  a  deceased  partner's  interest  in  the 
business  should  be  fixed  by  three  disinterested 
parties.  In  Ouinliwin  v.  English,  44  Mo.  46, 
the  value  of  the  interest  of  a  deceased  partner 
was  to  be  fixed  by  an  appraisement  made  after 
his  death,  and,  in  case  of  a  dispute  as  to  the 
valuation  of  the  stock,  the  matter  was  to  be 
submitted  to  three  arbitrators.  The  court 
held  such  an  agreement  valid  and  binding. 
Indeed,  it  may  pe  suggested  that  the  author- 
ities are  practically  unanimous  that  any  ques* 
tion  of  indefiniteness  or  uncertainty  as  to  the 
amount  of  the  purchase  price,  or  the  manner 
or  mode  in  which  such  price  is  to  be  arrived 
at,  in  no  way  affects  the  right  of  the  surviving 
partners  under  the  partnership  contract  to 
buy.  And  it  is  held  in  many  cases  that  such 
conditions  only  result  in  casting  the  burden 
upon  the  trial  court  to  take  an  accounting 
and  fix  the  price.  We  conclude  that  the  con- 
tract is  valid  and  binding  in  all  respects; 
that  the  amount  of  the  purchase  price  for  the 
deceased  partner's  interest  in  the  business  was 
fixed  by  the  articles  with  such  sufficient  cer- 
tainty as  to  deny  the  court  the  right  to  hold 
a  general  accounting.  And,  in  tne  absence 
of  a  showing  of  fraud,  to  some  extent  at  least, 
in  the  making  of  the  inventory  and  appraise 
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ment  wbich  formed  the  basic  elemeDt  Id  flz- 
inj(  the  purchase  price,  the  transactioD  should 
be  apheid. 

While  this  litigation,  judging  by  the  size 
of  the  transcript  and  brien  before  us,  has  now 
assumed  somewhat  mammoth  proportions, 
there  was  a  time  in  its  early  history  when  but 
u  single  matter  was  involved.  And  that  mat- 
ter arose  upon  the  contention  of  the  admin- 
istrator that  the  goodwill  of  the  business  was 
not  included  in  the  inventory  and  appraise- 
ment of  the  property  of  the  deceased  returned 
by  the  executor  to  the  probate  court.  Owing 
to  the  views  we  entertain  as  to  the  validity 
of  the  contract,  this  contention  may  be  dis- 
posed of  in  a  few  words.  The  contract  of 
partnership  provided :  **  The  survi  v  1  ng  part • 
ners  and  their  successors  shall  also  have  the 
ri^ht  and  privilege  of  continuing  the  said 
business  under  the  said  designation  and  name 
of  Newman  &  Levinson. "  We  have  no  doubt 
that  the  goodwill  of  the  business  passed  to 
the  surviving  partners  under  this  provision 
of  the  contract,  and  in  no  sense  formed  an  as- 
set of  the  estate.  Much  could  be  said  upon 
this  question  showing  the  instability  of  ap- 
pellant's claims  in  this  regard,  but  we  deem 
it  unnecessary. 

The  order  appealed  from  is  afflrmed. 


We    concur :     MeFarUuid«    J. ;    V 
neet,  J. 


B^attjr*  Ch.  J.,  and  Henshaw  and  Tem- 
ple. JJ.  : 

We  concur  in  the  judgment.  We  do  not 
think  we  can  say,  over  the  implied  finding 
of  the  trial  court,  that  the  execution  of  the 
partnership  articles  was  procured  by  fraud, 
or  by  the  use  of  undue  influence.  Tjie  ques- 
tlon'is  argued  on  the  assumption  that  the 
Newmans  were  contracting  with  the  expecta- 
tion that  they  would  be  the  survivors.  We 
do  not  think  we  can  assume  that.  Such  a  con- 
sideration was  proper  to  be  urged  upon  the 
trial  court  under  the  charge  of  fraud,  and  evi- 
dence could  have  been  adoressed  to  that  point. 
It  does  not  appear  that  any  such  question  was 
tried.  It  does  appear  that  Levinson  was  then 
ill,  but  we  do  not  find  that  the  illness  was 
deemed  mortal.  He  lived  more  than  one 
year  thereafter,  and  during  a  portion  of  that 
time  was  able  to  attend  to  business.  But  the 
advantages  of  the  airreemeat  are  not  all  on 
one  side.  In  case  of  a  dissolution  by  death 
it  would  have  been  the  privilege  of  the  sur- 
Tiving  partners,  in  case  there  was  no  provi- 
sion made  for  such  an  event,  to  have  stopped 
the  business  and  to  have  irone  into  liquida- 
tion. In  such  case  the  goods  would  have  been 
sold  at  a  sacrifice,  and  the  estate  would  have 
realized  nothing  for  the  gocxlwill. 

As  to  the  construction  and  effect  of  the 
twelfth  article  of  the  partnership  agreement 
^tween  the  defendants  and  their  deceased  ! 
partner,  our  views  do  not  coincide  with  those 
•expressed  in  the  preceding  opinion.  The 
meaning  of  that  article  is!  of  course,  the 
main  question  in  the  case,  and  for  two  years 
ifter  the  death  of  Levinson  it  was  the  only 
question  ;  the  attack  upon  the  validity  of  the 
agreement  based  upon  the  alleged  mental  in- 
capacity of  Levinson  and  the  charge  of  un- 
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due  influence  by  his  surviving  partners  be- 
ing an  evident  afterthnui^ht.  So  much  stress, 
however,  has  been  laid  upon  this  matter  in  the 
argument,  and  it  forms  so  large  and  so  essen- 
tial a  part  of  the  charge  of  fraud,  to  the 
elaboration  of  which  the  voluminous  brief 
of  appellants  is  mainly  devoted,  that  it  can- 
not be  ignored.  The  fact  that  the  validity 
of  the  partnership  agreement  is  affirmed  by 
the  implied  finding  of  the  superior  court, 
and  that  there  is  substantial  evidence  to  sup- 
port such  finding,  is  sufficient,  as  shown  in 
the  preceding  opinion,  to  put  an  end  to  the 
question  so  far  as  it  is  material  to  the  de- 
cision of  this  appeal,  but  with  respect  to 
the  matters  so  vehemently  and  intemperately 
argued  upon  the  part  of  appellant,  and  es- 
pecially with  reference  to  the  torrent  of  vitu- 
peration poured  out  upon  Mr.  Justice  Har- 
rison, it  is  important  to  note  that  never  upon 
any^  occasion  during  the  time  that  he  was 
acting  as  attorney  for  executor  Raveley  was 
there  the  slightest  hint  or  suggestion  to  the 
effect  that  the  partnership  articles  were  in 
any  respect  invalid,  or  that  Levinson,  at  the 
time  he  signed  them,  was  mentally  incapac- 
itated, or  subjected  to  the  slightest  degree 
of  undue  influence.  On  the  contrary,  the 
whole  dispute  from  the  beginning,  and  for 
two  years  after  the  death  of  Levinson,  was 
as  to  the  construction  of  the  agreement,  and 
in  particular  whether,  according  to  its  terms, 
the  estate  of  Levinson  was  entitled  to  sepa- 
rate and  additional  compensation  for  his  in- 
terest in  the  goodwill  of  the  business  of  the 
firm.  The  mother  and  sisters  of  Levinson — 
all  adults— and  Mr.  Phil  brook,  their  attor- 
ney, assumed  as  a  fact  unquestioned  that  the 
contract  was  entirely  valid,  and  that  the 
rights  of  all  parties  were  dependent  upon  its 
proper  construction.  Under  these  circum- 
stances it  would  have  been  strange,  indeed, 
if  the  attorneys  for  the  executor  had  not  taken 
the  same  view.  Naturally  and  inevitably 
they  confined  their  attention  to  the  meaning 
of  the  contract,  and  to  the  steps  necessary  to 
be  taken  in  carrying  it  out  according  to  the 
intention  of  the  parties.  They  (the  firm  of 
Jarboe  &  Harrison)  had  been  employed  by 
the  executor  within  a  few  days  after  the  death 
of  Levinson,  and  Mr.  Philbrook  shortly  after- 
wards was  employed  by  the  mother  and  sis- 
ters of  the  decedent  to  look  especially  after 
their  interests.  From  the  very  first  there 
was  an  open  difference  of  opinion  between 
these  attorneys  as  to  the  meaning  of  the  part- 
nership agreement  with  respect  to  the  right 
of  Levin8on*s  estate  to  be  paid  an  additional 
compensation  for  bis  interest  in  the  goodwill 
of  the  business,  over  and  above  the  appraised 
value  of  his  interest  in  the  stock  of  goods, 
fixtures,  accounts,  and  other  tangible  assets 
of  the  firm.  Jarboe  &  Harrison  took  the  posi  • 
tion,  which  they  always  maintained  openly 
and  unequivocally,  tiiat,  according  to  the 
proper  construction  of  the  a^rreement,  the 
surviving  partners  took  the  whole  interest 
of  the  deceased  partner,  including  the  right 
to  continue  the  business  under  the  name  of 
Newman  &  Levinson.  upon  payment  of  the 
appraised  value  of  his  share  of  the  assets,  to 
be  ascertained  by  an  inventory  and  appraise- 
ment according  to  the  annual  custom  of  the 
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house,  and  that  no  separate  allowance  for 
goodwill  was  c(5ntenip]ated  or  provided  for. 
Mr.  Piiil brook  took  tlie  opposite  view,  which 
he  likewise  consistently  maintained.  There 
was  no  other  difiference  between  the  parties 
or  their  legal  advisers,  and,  when  the  inven- 
tory iind  appraisement  were  made,  their  fair- 
ness and  corrtjctness,  so  far  as  they  went, 
wer  not  disputed,  the  only  objection  on  the 
par  of  Mr.  Phil  brook  and  his  clients  being 
tha  it  made  no  allowance  for  the  value  of 
th  goodwill.  No  charge  of  fraud,  or  un- 
d  1  valuation  of  assets,  or  overstatement  of 
liabilities  in  the  appraisement,  was  then,  or 
ever  during  Judge  Harrison's  connection  with 
the  case,  made  or  suggested.  The  dispute 
was  wholly  upon  a  question  of  law, — i.  e, 
the  construction  of  a  contract, — and  as  to  this 
there  was,  as  above  stated,  no  equivocation 
or  concealment  whatever. 

Mr.  Philbrook,  however,  seems  to  think 
that  Jarboe  and  Harrison  were  guilty  of  a 
species  of  disloyalty  to  his  clients,  because, 
notwithstanding  their  opinion  to  the  con- 
trary, they  did  not  sustain  him  in  his  posi- 
tion, and  advise  their  clien  accordingly. 
But  this  contention  is  utterly  unreasonable. 
They  were  attorneys  for  the  executor,  who 
was  trustee  not  only  of  the  legatees,  but  also 
of  the  creditors  of  his  testator,  and  it  was 
their  imperative  duty  to  advise  him  to  pro- 
ceed according  to  the  true  construction  of  the 
agreement  as  they  interpreted  it,  and  es- 
pecially to  see  that  be  wasted  no  portion  of 
the  estate  in  fruitless  litigation.  In  view 
of  the  difference  of  opinion  between  them 
and  the  attorney  for  the  legatees,  it  was  nat- 
ural that  they  should  take  time  to  consider, 
before  deciding  a  question  so  delicate  and 
so  important,  and  equally  natural  that  they 
should  wish  to  submit  the  decision  of  the 
matter  to  the  probate  court.  But  when  that 
court,  in  the  proceedings  instituted  by  the 
Newmans  to  compel  the  executor  to  transfer 
to  them  the  interest  of  the  deceased  partner, 
declined  to  give  a  construction  to  the  agree- 
ment upon  the  ground  that  it  had  no  juris- 
diction to  decide  upon  the  matter,  the  re- 
sponsibility was  thrown  upon  the  attorneys 
for  the  executor  to  decide  whether  he  should 
accept  or  reject  the  tender  which  the  New- 
mans had  made  of  the  appraised  value  of 
Levinson'B  interest.  Being  obliged  to  take 
the  responsibility  of  deciding,  they  naturally 
decided  according  to  their  own  construction 
of  the  contract,  and  not  according  to  Mr. 
Philbrook'8.  Differing,  as  we  do,  from  the 
views  which  they  entertained,  we  should 
never  have  thought  of  imputing  a  bad  mo 
live  for  their  decision,  if  for  no  other  yet 
for  the  simple  reason  that,  if  wrong,  it  could 
harm  no  one  but  themselves  and  their  client. 
A  large  part  of  Mr.  Phil  brook's  tirade  is 
based  upon  the  assumption  that  Jarboe  and 
Harrison  did  not  really  entertain  the  opinion 
which  they  expressed,  and  that  they  only 
advised  the  executor  to  the  course  that  he 
took  because  they  were  acting  in  collusion 
with,  and  in  the  interest  of,  the  Newmans. 
The  absurdity  of  this  position  is  manifest 
from  the  fact  that  any  settlement  between 
the  executor  and  the  Newmans,  not  made  in 
accordance  with  the  true  construction  of  t1)e 

34  L.  R.  A. 


contract,  could  only  involve  the  partiM  to 
such  settlement  in  loss  and  difficulty,  and 
could  not  possibly  foreclose  or  prejudice 
the  rights  of  the  residuary  legatees. 

By  accepting  the  money  and  uotes  tendered 
by  the  Newmans  in  full  payment  for  the  in- 
terest of  his  testator  in  the  firm,  the  executor 
placed  himself  in  the  position  of  unequivo- 
cally refusing  to  proceed  against  the  sur- 
viving partners  on  account  of  the  value  of 
the  g^xiwill,  and  thereby  gave  to  the  re- 
siduary legatees  the  right  to  ask,  as  they 
ultimately  did,  for  his  discharge,  upon  the 
ground  that  he  was  neglecting  the  duties  of 
his  trust.  As  to  the  executor,  this  was  the 
sole  effect  of  erroneous  advice  on  this  point. 
As  to  the  Newmans,  the  effect  of  a  settle- 
ment unauthorized  by  the  probate  court,  and 
unwarranted  by  the  terms  of  the  partnership 
agreement,  would  simply  be  to  expose  them 
to  an  action  for  an  accounting, — this  verj 
action,— in  which  the  most  rigorous  and  bur- 
densome rules  for  computing  the  interest  of 
Levinson  in  the  assets  of  the  firm  and  prof- 
its of  the  business  would  be  enforceable 
against  them  at  the  option  of  the  administra- 
tor with  the  will  annexed.  To  suppose,  as 
the  argument  does,  that  the  attorneys  for 
the  executor  were  deliberately  giving  him 
advice  which  they  knew  to  be  b^l.  in  order 
to  serve  the  interest  of  the  Newmans  at  the 
expense  of  the  legatees,  when  the  only  effect 
ot  the  course  advised  would  be  to  expose  the 
executor  to  censure  and  punishment,  and  the 
Newmans  to  certain  loss,  is  rather  too  heavy 
a  draft  on  human  credulity.  But  it  is  uoi 
alone  the  acceptance  of  the  tender  made 
by  the  surviving  partners,  and  the  advice 
upon  which  the  executor  acted,  that  furnish 
grounds  for  Mr.  Philbrook's  suspicions.  It 
IS  the  secrecy  of  the  transaction,  and  the  fact 
that  the  receipts  or  acknowledgments  given 
by  the  executor  were  in  the  handwriting  of, 
and  were  witnessed  by.  a  gentleman  who, 
at  the  date  of  the  settlement,  had  been  nom- 
inated by  a  leadin/^  political  party  of  the 
state  for  a  seat  on  this  bench,  that  excites  his 
deepest  indignation.  He  can  see  in  these 
circumstances  nothing  but  a  deliberate  at- 
tempt to  defraud  his  clients  and  to  corrupt 
this  court. 

As  to  the  secrecy  of  the  transaction,  the 
simple  truth  is  that  Mr.  Philbrook  and  his 
clients  were  not  called  in  to  witness  the  pay- 
ment of  the  money  or  the  delivery  of  the  re- 
ceipts, and  there  was  no  reason  why  they 
should  be  present.  It  was  not  necessary  that 
they  should  be  there  to  protest  in  order  not 
to  be  bound  by  the  settlement.  Their  rights 
were  not  being  concluded,  or  in  any  wise 
prejudiced.  The  fact  that  the  notes  and 
money  were  in  the  hands  of  the  executor  was 
nothing  to  them.  The  time  for  presentation 
of  claims  of  creditors  had  not  elapsed,  the 
time  for  filing  a  first  annual  account  had  not 
arrived.  No  part  of  the  money  in  the  hands 
of  the  executor  could  then,  or  for  months 
thereafter,  be  applied  in  payment  of  claims 
or  legacies ;  In  short,  neither  the  executor  nor 
the  Newmans  could  gain  the  slightest  ad  van 
iage,  nor  the  legatees  suffer  the  slightest  loss, 
by  concealment  of  the  fact  that  the  settlement 
had  been  made.     And  accordingly  we  find 
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that  upon  the  very  first  occasion  calling  for 
a  disclosure  of  the  fact  and  the  terms  of  the 
settlement,  such  disclosure  was  fully  and  un- 
leservedly  made  in  the  most  direct  and  certain 
terms.    The  settlement  was  made  in  Septem- 
ber, and  in  November  following,  in  response 
to  a  demand  for  an  amended   inventory  of 
Levinson's  estate,  which  should  include  the 
item  of  goodwill  of  the  business,  the  surviv- 
ing partners  served  upon  Mr.  Philbrook  their 
written  answer,    which   contained,    among 
other  things,  the  following  passage :    ''And 
deny  that  said  William  J.  Newman,  or  said 
Benjamin  Newman,  has  not  fully  accounted 
to  said  eiecutor  of  said  estate  for  any  and  all 
monevs,  interests,  and  claims  due  to  said  es- 
tate from  said  William  J.  Newman  or  said 
Benjamin  Newman,  or  either  of  them,  and 
aver,  on  the  contrary,  that  they  have  fully 
accounted  for  anjr  and  all  claims,  payments, 
and  sams  due  said  estate  in  the  manner  set 
forth  in  said  memorandum  in  writing,  and  in 
this  behalf  said  William  J.  Newman  and  said 
Benjamin  Newman  aver  that  after  the  ap- 
pointment of  said  8.  W.  Raveley  as  the  ex- 
ecutor of  the  last  will  and  testament  of  said 
John  Levinson,  deceased,   said  executor  re- 
quested tbera — said  William  J.  Newman  and 
Benjamin  Newman — to  account  to  him  for  the 
interest  of  said  decedent  in  said  oopamership, 
and  said  William  J.  Newman  and  said  Ben- 
jamin Newman  did  thereupon  account  to  him 
and  exhibit  to  him,  saia  executor,  all  the 
books  and  assets  of  every  kind  belonging  to 
said  copartnershi  p,  and  it  appeared  therefrom 
that  the  entire  interest  of  said  decedent  in  the 
assets  of  said  copartnership  amounted  to  the 
sum  of  $20,790.80 ;  and  thereupon  said  Will- 
iam J.  Newman  and  said  Benjamin  Newman 
elected  and  decided,  under  and  in  accordance 
with  the  provisions  of  said  memorandum  in 
writing,  to  purchase  and  pay  for  the  interest 
of  said  decedent  in  said  copartnership,  and 
thereupon  executed  to  said  8.  W.  Raveley, 
as  executor  aforesaid,  twelve  certain  promis- 
sory notes,  bearing  date  the  26th  day  of  Feb- 
ruary, 1890,   payable  at  monthly   intervals 
thereafter,  each  for  the  sum  of  $1,732.57} 
(said  promissorv  notes  aggrei^ating  the  sum 
of  $20,790.80),  in  full  payment  and  discharge 
uf  the  interest  of  said  decedent  in  said  co- 
partnerahip  business,  as  the  same  had  been 
ascertained  and  determined  by  the  Inventory 
and  appraisement  thereof,  made  In  accord- 
snoe  with  the  provisions  of  said  memorandum 
in  writing.  **    Mr.  Philbrook  knows  the  mean- 
ing of  a  plain  statement  in  plain  English,  and 
therefore  it  is  not  to  be  doubted  that  from  and 
after  the  19th  day  of. November,  1890,   he 
and  his  clients  knew  that  executor  Raveley 
had  accepted  from   the  surrlving  partners 
their  notes  for  $20,790.80.  in  fall  payment  for 
his  testator's  interest  in  the  copartnership. 
He  knew  then  and  erer  afterwards  that  Ra- 
veley, acting  under  the  advice  of  his  attor- 
neys,  would  refuse  to  prosecute  an  action 
sgainat  the  Newmans  for  a  further  account- 
ing, and  that  the  legatees,  if  they  desired  to 
have  such  an  action  instituted,  must  procure 
the  removal  of  the  executor,  and  the  appoint- 
nent  of  an  administrator  with  the  will  an- 
nexed, who  would  be  guided  by  his  advice. 
This  is  the  course  which  was  taken  just  one 
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year  after  Mr.  Philbrook  was  tdTiaed  of  the 
settlement,  and,  since  he  allowed  a  whole 
Tear  to  elapse  after  receiving  the  information 
before  taking  the  only  action  that  the  settle- 
ment called  for,  he  can  hardly  complain  that 
the  fact  was  not  disclosed  two  months  sooner 
than  it  was.  As  to  the  fact  that  'Mi,  Har- 
rison, after  his  nomination  for  justice  of  the 
supreme  court,  continued  to  advise  Executor 
Raveley  in  a  matter  in  which  he  had  been 
employed  long  before  his  nomination,  and 
the  further  fact  that  he  drew  up  and  witnessed 
the  papers  which  passed  upon  the  settlement. 
It  seems  scarcely  credible  thai  a  normal  mind 
could  regard  them  as  evidence  of  fraud,  or  as 
an  attempt  to  corruptly  influence  the  decision 
of  this  court.  But  It  is  out  of  these  simple 
circumstances  that  Mr.  Philbrook  has  con- 
structed his  elaborate  theory  of  fraud  and  cor- 
ruption. The  truth  is  there  is  not  only  no 
foundation  for  the  argument  upon  this  point, 
but  the  fact  which  it  seeks  to  establish  is 
totally  irrelevant.  The  motives  which  may 
have  prompted  Raveley 's  attorneys  in  giving 
their  advice,  the  advice  itself,  and  the  action 
taken  in  consequence  of  it,  have  not  in  the 
slighest  degree  affected  the  riffhts  of  Levin- 
son's  mother  and  sisters.  If  we  advice  was 
correct,  as  held  In  the  preceding  opinion, 
there  never  was  any  ground  of  complaint. 
If  it  was  incorrect,  the  settlement  did  not 
bind  the  estate,  and  the  Newmans  remained 
accountable  for  the  true  value  of  Levinson's 
interest  at  tlie  time  of  his  death,  or  at  the 
option  of  bis  representatives,  for  tiae  profits  of 
the  business  which  they  continued  to  carry 
on. 

If  these  views  tie  correct^ — and  we  have 
no  doubt  that  they  are, — the  whole  question 
of  fraud  and  corruption  so  gratuitously  im- 
ported into  the  case  may  be  dismissed  from 
further  consideration,  and  attention  confined 
to  the  questions  upon  which  the  decision  of 
the  appeal  necessarily  depends. 

The  agreement  between  the  Newmans  and 
Levinsbn,  which  by  the  preceding  opinion  is 
held  to  be  a  contract  of  sale,  properly  bears 
the  construction  put  upon  it.  It  was  within 
the  terms  of  the  agreement  and  the  contem- 
plation of  the  parties  that  in  some  way  a  pur- 
chase by  the  survivors  should  be  made.  If 
the  contract  were  In  other  respects  free  from 
objection,  the  case  would  be  the  not  unusual 
one  where  the  partners  provide  for  the  pur- 
chase by  the  sury Ivors  of^  the  interest  of  a  de- 
ceased member  of  the  firm.  Upon  the  exer 
else  by  the  survivors  of  their  right,  the  sale 
would  be  complete,  and  the  surviving  part- 
ners would  become  debtors  to  the  estate  of  tlio 
deceased  partner,  with  the  duty  of  account- 
ing with  his  representative  for  the  value  of 
the  deceased  partner's  interest.  Cases  are  nor 
rare  where  contracts  of  this  nature  have  been 
entered  into  and  enforced.  But,  when  up- 
held, it  is  because  they  are  certain  and  spe 
cific  in  their  terms,  and  unobjectionable 
upon  any  equitable  consideration.  The  plan 
adopted  by  these  partners  for  arriving  at  the 
value  of  their  annual  profits  by  deducting 
from  their  assets  the  amouai  of  their  liabil- 
ities was  feasible  and  satisfactory  while  all 
the  partners  were  living,  but  upon  the  death 
of  Levinson,  not  the  profits  merely,  but  the 
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whole  of  his  interest,  was  in  some  maDDer  to' 
be  determlDed  and  withdrawn  from  the  as- 
sets of  the  firm.  While  all  of  the  partners 
were  alive  it  did  not  matter  hpw  the  assets 
were  valued,  or  the  liabilities  estimated,  for 
what  they  did  not  take  out  as  profits  they  re- 
tained in  the  assets  of  the  firm.  But,  when 
one  died,  it  became  highly  important  that  his 
share,  then  to  be  whoJly  withdrawn,  should 
be  fairly  and  fully  valued.  The  apportion- 
ment of  profits  involved  no  transfer  of  title, 
to  the  remaining  capital ;  but  such  a  transfer 
was  necessarily  involved  in  the  transaction 
contemplated  upon  the  death  of  a  partner. 
Frequently,  says  Lindley  (Partn.  p.  429) ,  in 
order  to  prevent  the  ruin  consequent  on  the 
sale  when  a  partnership  happens  to  be  dis- 
solved by  the  death  of  a  partner,  it  is  pro- 
vided that  the  share  of  the  deceased  may  be 
taken  by  the  survivors  at  the  value  shown  by 
the  last  settlement  agreed  to  by  him,  with 
the  addition  of  anv  subsequent  profit.  But 
here  a  new  valuation  was  to  be  made,  and, 
either  no  method  is  provided  in  the  contract 
for  arriving  at  that  valuation,  or,  if  a  method 
be  found,  it  can  only  be  the  method  ac- 
tually adopted, — the  valuation  being  made 
by  the  surviving  partners  themselves.  But, 
in  the  first  instance,  if  no  mode  is  prescribed, 
there  is  the  absence  of  an  essential  ele- 
ment of  a  contract  of  sale  which  equity  can- 
not supply,— the  price,  or  the  manner  of 
determining  the  price.  If  tho.  second,  and 
the  mode  Mopted,  be  the  one  contemplated 
by  the  contract,  then,  if  the  contract  be  val- 
id, it  must  result  in  holding  that  the  suivIt- 
ing  partners,  trustees  of  the  deceased  part- 
ner's share,  may  not  only  purchase  that  share, 
but  may  fix  the  value  which  they  will  pay 
for  it.  But,  if  we  understand  respondents, 
they  do  not  contend,  nor  could  they  success- 
fully, for  the  latter  proposition,  but  they 
claim  that  by  their  agreement  with  the  exec- 
utor such  value  was  legally  ascertained ; 
and  herein  it  is  claimed  that  the  executor, 
in  effecting  that  settlement,  was  merely  carry- 
ing into  effect  the  contract  of  his  testator,  as 
f>x pressed  in  the  articles.  But  something 
more  was  necessary.  The  testator's  contract 
did  not  determine  the  amount  of  the  consid- 
eration to  be  rendered  by  the  survivor  for  his 
interest,  and  the  exercise  of  a  further  act  of 
discretion,  judgment,  and  assent  was  neces- 
sary to  ascertain  the  amount.  Morrison  v. 
RosBignol,  6  Cat.  65 ;  Breekenridge  v.  Crocker, 
78  Cal.  529 ;  Vickers  v.  Vicker$,  L.  R.  4  Eq, 
529.  It  is  said  that  these  were  cases  where 
specific  performance  was  sought,  while  in 
this  instance  the  contract  has  been  executed. 
This  is  true,  but  we  are  now  dealing  with 
the  question  of  power  in  the  executor,  and 
these  cases  illustrate  the  proposition  that  in 
making  the  adjustment  with  defendants  the 
executor  necessarily  supplied  the  missing 
terms  of  his  testator's  contract  by  the  exer- 
cise of  his  own  will  and  discretion. 

Had  the  executor  that  authority?  Defend- 
ants claim  it  for  him  by  virtue  of  his  general 
powers,  and  independently  of  the  articles. 
At  the  common  law  such  power  was  unques- 
tionably his,  but  at  common  law  the  execu- 
tor or  administrator  held  the  title  of  the  per- 
sonal property  of  the  decedent,  while  with 
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us  title  to  penmnalty  as  well  as  to  realty 
vests  in  the  heirs,  subject  only  to  the  right 
of  the  executor  to  take  possession  of  it  for 
specific  purposes.  At  common  law,  then, 
the  representative  could  sell  personal  prop- 
erty without  restraint,  so  long  as  his  acts 
were  not  fraudulent,  but  here  his  power  to 
sell  is  dependent  upon  the  assebt  of  the  su- 
perior court.  Code  Civ.  Proc.  g§  1517, 
1561 ;  Wickeriham  v,  Johnston,  104  Cal.  407; 
2  Woerner,  Administration  of  Law,  g  331. 
The  provisions  of  the  articles  for  the  trans- 
fer of  Le Vinson's  interest  were  incomplete, 
in  that  no  price  was  fixed,  and  that  no  dis- 
interested person  was  named  who  should  fix 
the  price.  The  executor,  by  assenting  to 
the  valuation  put  by  the  Newmans  on  the 
partnership  interest,  assumed  to  supply  the 
omission  of  the  contract,  and  to  fixa  sum  at 
which  they  might  take  the  interest.  It  is  not 
claimed  that  the  executor  derived  authority 
to  make  the  sale  from  the  will  of  deoeasea. 
As  the  articles  fall  short  of  conferring 
that  power,  he  could  necessarily  derive  it 
only  from  the  court  in  the  manner  prescribed 
by  statute.  But  under  the  statute  it  could 
be  sold  only  **  in  the  same  manner  as  other 
personal  property,"  namely,  by  authority 
and  consent  of  the  superior  court.  Had  the 
contract  of  partnership  determined  the  price, 
or  prescribed  some  legal  mode  of  ascertain- 
ing the  price,  the  cases  cited  in  the  preced- 
ing opinion  would  be  directly  in  poinL 
Then  the  executor  would  have  needed  only 
to  abide  by  the  terms  of  the  contract.  Janin 
V.  Browne,  59  Cal.  87.  The  wisdom  or  pol- 
icy of  the  contract  would  have  been  none  of 
his  concern.  But,  under  the  facts,  the  ne- 
cessity for  the  supervisory  power  of  the  court 
to  order  a  sale,  and  for  the  caution  of  the 
statute  that, before  confirming  the  sale  of  the 
partnership  interest  the  court  or  judge  must 
carefully  inquire  into  the  condition  of  the 
partnership  affairs,  and  must  examine  the 
surviving  partner  (Code  Civ.  Proc.  §  1524), 
was  as  manifest  as  if  there  had  been  no  con- 
tract. 

But  it  is  further  said  that  the  inventory 
and  appraisement  were  made  in  the  manner 
usual  (luring  Levinson's  life,  and  that  this 
established  a  custom  by  which  the  nrticles 
are  to  be  interpreted.  But  a  customary  mode 
of  valuing  assets,  with  a  view  of  determin- 
ing and  withdrawing  profits,  is  radically 
different  from  the  requisites  of  a  fair  and 
reasonable  estimate  of  all  assets  with  a  view 
to  segregating  the  share  of  a  deceased  part- 
ner for  purchase  by  the  others.  We  think 
the  conclusion  inevitable  that  the  executor 
exceeded  his  authority  in  the  settlement  with 
defendants;  that  he  did  not,  as  is  admitted, 
follow  the  statutory  mode  in  making  the 
settlement,  and  that  there  was  no  power  for 
him  to  do  so  under  the  articles. 

Leaving  aside  for  the  moment  the  question 
whether  or  not  the  goodwill  was  included  in 
the  settlement,  we  think  the  evidence  over- 
whelmingly establishes,  as  the  trial  court 
held,  that  the  suAi  found  by  the  NewmHiis 
under  the  inventory  and  appraisement  to  l)e 
the  value  of  Levinson's  interest,  and  by  the 
Newmans  paid  into  the  estate  of  Levinson, 
and  received  by  the  executor  thereof,  was 
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not  odI  J  a  just  amomit,  but.  Indeed,  a  very 
libera]  amount.  The  evidence  seems  to  tie 
without  oondict,  aud  at  least  is  strongly  in 
favor  of  the  respondents,  that  the  appraised 
value  put  by  the  Newmans  upon  the  inter- 
est of  Uieir  deceased  partner  was  greater  than 
its  actual  worth.  It  was  paid  over  and  re- 
ceived, with  Isnowledge  then  or  soon  after- 
wards acquired  of  the  claim  of  the  Newmans 
that  by  the  payment  they  took  to  themselves 
ihe  deceased's  interest  and  title  in  the  assets 
')f  the  copartnership,  and  acquired  the  right 
10  continue  to  conduct  the  business  under 
ihe  firm  name.  Thereafter  the  heirs,  who 
were  all  of  age,  and  who  were  represented 
throughout  all  court  proceedings  by  their 
attoruey.  petitioned  for,  and,  despite  the 
protests  of  the  executor,  obtained,  a  decree 
of  partial  distribution,  distributing  to  them 
as  of  the  property  of  the  estate  a  portion  of 
the  moneys  thus  obtained  from  the  Newmans. 
At  the  time  when  this  decree  was  sought  and 
obtained  the  source  from  which  the  moneys 
came,  and  the  circumstances  under  which  it 
had  been  paid  over  to  the  estate,  and  the 
claims  of  the  Newmans  in  regard  thereto, 
were  well  known  to  them.  Their  opposing 
claim  during  all  of  this  time  seems  to  have 
been  solely  the  one  that  the  goodwill  had 
Oct  passed  to  the  Newmans,  and  was  still 
personal  property,  and  a  part  of  the  assets  of 
Levinson's  estate.  Having,  under  these  cir- 
cumstances, demanded  and  received  the  mon- 
eys 80  paid  by  the  Newmans,  the  price  hav- 
ing been  fair,  and  the  transaction  without 
fraud,  we  are  of  opinion  that  they  are  es- 
topped from  questiouiug  the  settlement  while 
retaining  the  benedts  of  it,  and  from  deny- 
ing that  tliere  passed  to  the  Newmans  what- 
ever would  have  passed  under  the  terms  of 
the  contract  had  it  been  free  from  the  defect 
above  discussed.  What,  then,  would  have 
passed,  and  what  are  appellants  estopped  from 
denying  did  pass?  unquestionably  there 
passed  to  the  Newmans  Levinson's  interest 
in  the  assets,  as  shown  by  the  inventory  and 
appraisement  upon  which  the  settlement  was 
based.  But  the  articles  provide  further  that 
the  survivors  shall  have  the  right  to  continue 
the  business  under  the  firm  name  of  Newman 
&  Levinson.  This  clause  may  be  construed 
either  as  dependent  or  independent  of  the 
covenant  to  purchase.  If  construed  as  de- 
pendent, then  the  contract  was  that,  upon 
purchasing  under  the  inventory  and  appraise- 
ment, the  survivors  would  acquire  the  right 
to  continue  the  business  under  the  firm  name. 
In  this  view  appellants  Would  also  be  es- 
topped from  denying  that  there  passed  to  de- 
fendants the  right  to  conduct  the  business  un- 
der the  firm  name.  If,  however,  this  clause 
is  to  be  construed  as  independent,  it  is  of 
itself  valid  and  operative,  and  conferred  this 
rij^ht  upon  defendants  regardless  of  other 
considerations.  In  either  case  it  must  follow 
that  the  right  to  conduct  the  business  under 
the  firm  name  passed  to  the  defendants. 

There  thus  comes  under  consideration  the 
question  which  originally,  and  for  a  long 
lime,  was  the  sole  point  of  difference  between 
the  parties, — the  question  of  the  disposition 
of  the  goodwill;  for  it  appears  that,  while 
fhe  heirs  from  a  very  early  date  insisted  that 
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the  goodwill  still  remained  a  part  oi  tha 
property  of  the  estate,  and  should  be  inven- 
toried and  appraised  as  such,  they  made  no  ob- 
jection to  the  valuation  put  upon  the  deceased 
partner's  interest,  nor  to  the  sale  of  that  in- 
terest, saving  that  therein  the  goodwill  had 
not  been  valued.  There  was  no  concealment 
nor  secrecy  nor  fraud  in  this.  The  heirs  were 
informed  that  the  goodwill  was  not  included, 
the  contention  of  the  executor  and  of  the  New- 
mans under  the  advice  of  counsel  being  Uiat 
the  goodwill,  under  the  circumstances,  did 
not  become  a  part  of  the  assets  of  the  estate, 
bat  vested  in  the  surviving  partners.  While 
some  of  the  earlier  cases  lean  to  the  doctrine 
that,  upon  the  death  of  one  partner,  the  good- 
will goes  to  the  survivors,  the  great  weight 
of  later  decisions  is  to  the  contrary.  Thus, 
it  is  said  by  Bates  (2  Bates,  Partn.  §  658) : 
''It  was  once  thought  that,  upon  the  death  of 
a  partner,  his  interest  in  the  ffoodwill  ceased, 
and  it  survived  to  the  surviving  partner  as 
his  own  property.  This  was  doubted  in  Craw- 
i/iap  V.  Uollini,  15  Ves.  Jr.  218,  and  it  is  not 
now  anywhere  regarded  as  the  law  in  trade 
partnerships,  and  though  inseparable  from 
the  business,  is  an  appreciable  part  of  the  as- 
sets in  which  the  estate  of  a  deceased  partner 
can  participate.**  Lindley  says:  **In  the 
event  of  dis^^olution  by  death,  it  has  been  said 
that  the  goodwill  survives,  and  there  is  a 
clear  decision  to  this  effect.  But  this  is  not 
in  accordance  with  modern  authorities ;  they 
are  whollv  opposed  to  the  notion  'that  the 
value  of  the  goodwill, as  such, belongs  to  the 
survivor.**  2  Lindley,  Partn.  •448.  And 
our  Code  declares  (Civ.  Code,  g  998)  :  The 
goodwill  of  a  business  is  property  transfer- 
able like  any  other.  It  is  not  necessary  to 
enter  upon  a  discussion  of  the  character  of 
this  intangible  property  known  .as  **  good- 
will." The  Code  solves  many  doubts  by  de- 
fining it  to  be  the  **  expectation  of  continued 
public  patronage. **  Civ.  Code,  §  992.  Now, 
the  Newmans  nad  purchased  the  interest  of 
the  estate  in  the  assets  as  shown  by  the  inven- 
tory, and  had  likewise  acquired,  as  has  been 
discussed,  the  right  to  continue  the  business 
under  the  firm  name.  We  are  unable  16  per- 
ceive any  difference  between  the  acquirement 
of  a  right  to  conduct  this  business  under  a 
firm  name  and  the  acquirement  of  the  good- 
will of  the  business.  In  other  words,  every 
possible  ''expectation  of  continued  public 
patronage**  to  the  business  was  gone  when 
the  right  to  conduct  it  under  the  firm  name 
was  parted  with.  If  there  were  left  anything 
of  value,  however  shadowy  and  unreal,  it 
might  be  ground  for  saying  that  the  good- 
will yet  remained  to  the  estate,  but  the  in 
terest  in  the  assets,  togetlier  with  the  interest 
in  the  right  to  conduct  the  business  under  the 
firm  name,  having  passed  to  the  Newmans, 
nothing  in  the  nature  of  goodwill  was  left. 
But  there  is  another  and  equally  convincing 
view  which  may  be  taken  of  these  matters. 
Counsel  have  cited  some  oises  in  which  it  is 
said  that  it  is  the  duty  of  the  survivors  to  sell 
the  property,  and  the  business  as  a  going 
business,  and  also  to  continue  the  business 
until  this  can  be  done.  It  may  be  that  when 
a  firm  name  is  not  composed  of  the  name  of 
the  partners,  but  is  a  tradename  only,  differ- 
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ent  equities  may  arise,  but  we  are^  sure  in 
this  case  the  Newmans  could  not  have  been 
required,  in  the  interest  of  Levinson's  estate, 
to  sell  the  right  to  continue  the  business  in 
the  firm  name  nor  to  sell  the  goodwill.  There 
is  not  only  the  goodwill  which  belongs  to 
the  firm,  but  in  a  successful  business  each 
partner,  may  have  gained  a  business  standing 
and  a  reputation  which  is  of  value  to  him. 
One  who  sells  the  goodwill  of  a  business 
warrants  by  that  very  act  that  he  will  not 
endeavor  to  draw  off  any  of  the  cnstomers. 
Civ.  Code,  §  1776.  If  the  surviving  partners 
can  be  required  to  do  this,  they  are  practi- 
cally prohibited  from  pursuing  the  same 
business  at  that  place,  and  that  may  be  their 
only  means  of  gaining  a  livelihood.  When 
a  partnership  is  dissolved  bv  death,  the  sur- 
vivors are  absolved  from  all  obligations  ex- 
cept to  close  out  the  partnership  affairs  and 
to  account  to  the  estate.  They  do  not  owe  a 
duty  to  the  estate  of  Uie  deceased  to  abstain 
from  business  even  in  the  same  line  as  that 
Id  which  the  partnership  was  engaged.  We 
are  forced  to  believe  in  this  case  that  the  ar- 
ticles of  copartnership  failed  to  provide  ef- 
fectively for  a  transfer  of  the  interest  of  Lev- 
inson's  estate  in  the  copartnership  to  the 
surviving  partners.  The  executor  and  his 
counsel  were  of  the  opinion  that  it  did  so 
provide,  and  acted  accordingly.  Though  we 
are  convinced  that  they  were  mistaken,  we  do 
not  doubt  that  the  estate  of  Levinson  realized 
much  more  from  the  property  than  would 
have  been  possible  if  the  firm  had  gone  into 
liquidation,  as  they  roust  have  done  in  the 
absrnce  of  the  agreement.  We,  think,  there- 
fore, that  the  agreement*  which  the  parties 
supposed  they  had  made  was  to  the  material 
advantage  of  all  concerned,  and, had  they  pro- 
vided for  a  valid  method  of  determining  the 
value  of  the  interest  of  Levinson,  it  would 
have  been  just  as  well  as  legal.  For  the  lack 
of  such  method,  however,  the  transfer  to  the 
Newmans  was  unanthoriased  and  void.  The 
legatees,  however,  of  I^e Vinson's  estate,  were 
allof  age.  and  the  estate  was  sol  vent.  Knuw- 
inf;  all  of  the  essential  facts,  they  demanded 
and  received  the  proceeds  of  the  sale  over  the 
protests  of  the  executor  and  of  the  Newmans. 
These  protests  amounted  to  the  claim  that, 
unless  the  transfer  to  the  Newmans  was  valid, 
the  money  should  be  returned  to  them.  If 
the  transfer  was  regarded  as  invalid,  plainly 
that  shou Id  have  been  done.  The  court  could 
not  distribute  the  money  except  upon  the  the- 


ory that  it  properly  belonged  to  the  estate. 
The  Levinsons  solicited  ana  obtained  such  an 
adjudication,  and  thev  received  the  money  so 
distributed.  No  rights  were  or  could  have 
been  reserved  by  the  protest,  atvled  a  ** stipu- 
lation," which  was  filed  by  the  Levinsons. 
The  money  was  not  voluntarily  paid  after  the 
protest  was  made,  but  the  payment  was  forced 
by  the  legatees.  The  protest  does  show,  how- 
ever, that  the  legatees  knew,  or  at  least  sus- 
pected, that  the  executor  and  the  surviviog 
partners  claimed  that  the  money  in  the  hands 
of  the  executor  was  all  that  was  coming  to 
the  estate  from  the  partnership.  It  is  stated, 
after  admitting  that  the  money  was  received 
by  the  executor  **on  account  of  the  interest 
of  said  estate  in  the  partnership  asseta,"  as 
follows :  **  But  it  is  not  admitted  by  said  pe- 
titioners, or  any  of  them,  that  no  further  sum 
remains  due,  or  is  to  become  due,  from  said 
surviving  partners,  or  either  of  them,  or  as- 
signs, to  said  estate,  or  to  said  petitioners,  or 
any  of  them."  There  would  have  been  no 
purpose  in  guarding  against  the  implication 
if  it  had  not  been  believed  that  liie  claim  was 
that  this  was  all.  That  the  legatees  well 
knew  the  claim  made  by  the  surviving  part 
ners  abundantly  appears  from  the  other  evi- 
dence. This  was  a  ratification  of  the  sale  on 
the  part  of  the  legatees  which  can  be  avoided 
only  for  fraud  discovered  afterwards,  and  then 
only  upon  a  rescission  and  a  restoration  of  all 
that  they  have  received,  or  a  showing  of  some 
excuse  for  not  doing  so.  The  action  is  to 
compel  the  surviving  partners  to  account  for 
the  interest  of  Levinson  in  the  copartnership. 
But  the  moneys  which  were  distributed  upon 
the  application  of  the  legatees  were  paid  for 
the  entire  interest  of  Levinson  in  the  copart 
nership.  To  compel  an  accounting  is  to  set 
aside  or  ignore  that  transaction.  The  money 
was  not  paid  on  account,  and  the  legatees 
must  have  known  that  no  such  sum  was  due 
from  the  surviving  partners  to  the  estate,  ex- 
cept upon  the  theory  that  they  had  purchased 
the  interest  of  Levinson.  The  acceptance  of 
the  sum  by  the  executor  materially  affected  the 
condition  of  the  surviving  partners.  But 
for  that  the  concern  would  most  likely  have 
ffone  into  liquidation,  and  large  liabilities 
for  goods  would  not  have  been  incurred. 
They  did  not  understand  that  they  were  as- 
suming these  liabilities  and  the  risKs  of  trade 
for  the  benefit  of  the  estate  of  Levinson,  but 
for  thembelves. 


TENNESSEE  SUPREME  COURT. 


MEMPHIS  NATIONAL  BANK 

V, 

Mary  B.  NEELY  et  nl„  Exrs.,  etc.,  of  Will- 
iam M.  Sneed,  Deceased,  Appta, 

( Tenn ) 

1.   The  mental  incompetency  of  aA  ac- 
commodation  indorser    at  the  time  of 


■liniiDff  a  note  In  renewal  of  one  which  he  in- 
dorsed when  fully  competent  to  do  so  does  not 
prevent  hte  estate  from  bein^  liable  on  the  re- 
newal note  when  the  holder  took  it  In  good  faith 
and  thereupon  extinguished  and  surrendered  the 
old  note  so  that  he  cannot  be  restored  to  hl<s 
original  position. 

2.   The  knowled^r®  of  one  member  of 
the  discount  committee  of  a  bank,  who 


Note.— i2en«toal  of  ohUoatixyM  by  incompetent  per- 1  have  not  been  frequently  called  upon  to  consider. 

Bona,  I  but  one  case  havinfr  been  discovered  asldo  from 

This  subject  seems  to  be  one  which  the  courts  '  the  principal  case,  and  a  dictum  In  Wlrebach  v. 

34  L.  R.  A. 
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was  not  present  when  the  renewal  of  a  note  waa 
taken,  and  had  no  part  in  the  traneaotion,  is  not 
enongh  to  oharge  the  bank  with  notiee  of  the 
fact,  known  to  him,  that  the  iodoi'ser  of  the  note 
had  beoome  incompetent  to  do  buslneSi 

(June  20, 1808.) 

APPEAL  by  defendants  from  a  decree  of  the 
Chancery  Ck)urt  for  Shelby  Couoty  in  fa- 
for  of  plain  tin  in  a  suit  brouirbt  to  enforce  the 
liability  of  decedent  as  indorser  of  a  promis- 
•GIT  note.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Matn.  VtyerB  Sk  Banks,  for  appellants: 

The  two  Dotes  sued  on  herein  must  stand  as 
orieinal  transactions  as  of  the  date  of  the  same, 
to  wit.  October  8  and  22,  18tf2. 

2  Dan.  Neg.  InsU  4th  ed.  §§  1260-1266, 
IT^ee;  2  Parsons,  Notes  &  Bills,  201;  Bank  of 
the  Common  tBeaith  v.  Letchtr,  8  J.  J.  Marsh. 
195:  Nidiei  ▼.  BaU,  lOTerg.  429;  Hill  y.  Bo^ 
tkk,  Id.  410;  Blaymaker  v.  Gundaeker,  10 
Serg.  A  R  75:  Cherry  v.  FroU,  7  Lea,  5. 

A  lunatic  signing  a  note  as  surety  for  an 
antecedent  debt  is  not  bound  thereby  although 
the  other  contracting  party  was  ignorant  of  his 
iDfirmity. 

Van  Patton  v.  Beais,  46  Iowa,  62.  ' 

It  will  not  do  to  say  that  the  renewal  of  the 
notes  and  extension  of  the  time  of  payment  was 
a  benefit  received  by  the  indorser,  William  M. 
Soeed,  which  went  to  increase  or  swell  the 
corptts  of  hia  estate,  for  such  is  not  the  fact. 

Lfary  V.  i/ftter,  61  N.  Y.  488. 

A  person  of  unsound  mind  is  not  responsible 
for  his  contract  although  the  other  contracting 
party  did  not  know  that  he  was  of  unsound 
Bind  at  the  time,  and  such  contracts  are  void. 

I  Dan.  Neg.  Inst.  §^  209,  210,  and  note; 
Moore  ▼.  Hert^iey,  90  Pa.  196;  Edward9  ▼. 
Darenport,  20  Fed.  Rep.  756;  Dexter  ▼.  Hail, 
H2  U.  8. 16  Wall.  9.  21 L.  ed.  78. 

The  insanity  of  the  maker  or  indorser  of  a 
promissory  note  may  be  set  up  as  a  defense  to 
so  action  on  the  note. 

II  Am.  A  Eng.  £nc.  Law,  p.  148;  McGlain 
▼.  Davits  77  Ind.  419;  Hannais  ▼.  Sheldon,  20 


Micb.  278;  Riee  y.  Peet,  15  Johns.  508;  Darie 
T.  Tarter,  65  Ala.  96;  Seaverv.  Phelpe,  11  Pick. 
804,  2SJ  Am.  Dec.  872;  WirdMch  v.  First  Nat, 
Bank,  97  Pa.  548.  89  Am.  Rep.  821;  Moore  ▼. 
Herehey,  ittpra;  1  Parsons,  Notes  &  Bills.  149; 
Edwards,  Bills  A  Notes,  68,  69. 

The  test  of  the  liability  of  a  lunatic  on  bis 
contracts  is  whether  it  is  for  necessaries,  or 
whether  he  actually  received  the  money  or 
property,  whether  the  contract  was  executed 
or  executory  is  not  material. 

Be  De  Silver's  Estate,  5  Rawle,  111,  28  Am. 
Dec.  645;  Rogers  v.  Walker,  6  Pa.  871,  47  Am. 
Dea  470;  Seaver  t.  Phelps,  11  Pick.  306,  22 
Am.  Dec.  872;  Clark  y.  CaldtceU,  dWeittA,  139; 
Imhoffv.  Witmer,Sl  Pa.  248;  Tales  y.  Boen, 
2  Strange,  1104;  Gore  y.  Gibson,  13  Mees.  & 
W.  628;  Pearl  v.  M'BoweU,  8  J.  J.  Marsh.  658, 
20  Am.  Dec.  199;  BenseU  t.  Chancellor,  5 
Whart.  374,  34  Am.  Dec.  561. 

A  contract  of  one  so  far  deprived  of  his  rea- 
son as  to  be  unable  to  manage  his  affairs  is  not 
binding. 

M'Elrou's  Case,  6  WatU  A  8.  451:  Cdm., 
Euehehberg,  v.  Schneider,  59  Pa.  828. 

The  Memphis  National  Bank,  through  its 
president,  H.  M.  Neely,  had  notice  of  the  condi- 
tion of  W.  M.  Sneed  prior  to  October  8,  1892. 
Notice  communicated  to  him  anywhere  except 
where  he  is  totally  dissociated  from  his 
official  duties  would  affect  the  corporation  with 
knowledge  of  the  fact  communicated. 

4  Thomp.  Corp.  $§  5228,  4657,  pp.  5228, 
8494;  Porter  v.  Bank  of  Rutland,  19  Yt.  410; 
Bank  qf  America  v.  Melieil,  10  Bush,  54. 

The  existence  of  knowledge  in  the  agent, 
however  acquired,  when  acting  for  the  prin- 
cipal, is  knowledge  to  the  principal. 

Tagg  v.  Tennessee  Nat.  Bank,  9  Heisk.  479: 
Union  Bank  v.  Campbell,  4  Uumph.  894;  Raht 
V.  Union  Consol.  Min.  Co.  5  Lea,  68. 

Notice  to  a  director,  president,  or  member 
of  the  finance  committee  as  to  insanity  is  no- 
tice to  the  bank. 

Thomp.  Corp.  5191  and  note  1,  5194,  5195» 
5197,  5199. 


lint  Nau  Bank  set  forth  helow,  which  Is  exactly 
in  point. 

The  case  referred  to  is  Snyder  v.  Laubaoh,  7  W.  N. 
CL  464,  set  forth  In  the  opinion  in  the  principal  case 
and  followed  by  it,  holding  that  a  person  who  Is  a 
lunatio  and  has  been  so  adjudged  Is  liable  on  an  ao- 
commodation  Indorsement  of  a  promissory  note 
made  while  he  was  ioaane,  where  it  was  a  renewal 
of  a  note  for  a  similar  amount  upon  whioh  bo  had 
also  been  an  aooommodation  Indorser,  and  there 
bad  been  several  renewals,  at  each  of  which,  as  well 
u  at  the  execution  of  the  first  note,  he  was  unques- 
ttonahly  of  sound  mind. 

8o  in  Wirebooh  v.  First  Nat  Bank,  97  Fa.  648, 80 
A.m.  Bep.  82L,  in  which  it  was  souKht  to  recover 
upon  an  accommodation  indorsement  by  a  lunatic 
without  consideration  where  he  had  derived  no 
benefit  from  his  indorsement,  the  note  indorsed 
baving  been  used  to  take  up  other  notes  of  differ- 
ent  makers  upon  which  he  had  been  also  accom- 
modation indorser,  which  was  known  to  the  bolder, 
tbe  Innatio  was  held  not  liable  though  the  holder 
was  a  bona  fide  one  and  without  knowledge  of  the 
luoacy.and  it  was  said  ihat  if  he  were  sane  when  he 
tDdorsed  the  prior  note,  and  insane  at  tbe  time  he 
indorsed  the  note  in  suit,  be  would  not  be  liable 
00  the  latter  as  it  was  not  a  mere  renewal  note. 

Owing  to  the  scarcity  of  Judicial  expression  on 
tbe  Bubject,  a  few  other  cases   which  might  be 

WLR  A. 


1  deemed  to  have  some  bearing  upon  it  have  also 
been  included,  though  they  might  not  ordinarily 
be  considered  as  strictly  within  its  boundaries. 

Thus,  in  Page  v.  Krekey,  43  N.  T.  8.  R.  4ffi,  it  was 
held  that  where  a  person  was  sober  at  the  time  he 
agreed  to  sign  a  paper  the  fact  that  he  was  under 
the  influence  of  liquor  Vhen  he  actually  signed  it 
is  Immaterial  and  no  defense  to  an  action  bused 
thereon. 

In  Bnsh  v.  Brelnig,  118  Pa.  810,  ST  Am.  Kep.  409. 
however,  it  was  held  that  one  who  boys  real  estate 
at  a  public  sale  and  afterwards  signs  a  contract  to 
complete  tbe  purchase,  and  pays  a  part  of  the 
purchase  money  while  so  intoxicated  as  not  to 
know  what  he  was  doing,  nuiy  avoid  the  contract 
and  recover  the  money  so  paid  though  bis  intoxica- 
tion was  voluntary. 

And  in  Schmidt  v.  Ittman,  46  La.  Ann.  888,  in 
winch  an  action  was  brought  in  an  account  for 
goods  sold  for  which  notes  were  afterwards  given 
which  became  due,  but  remained  unpaid,  insanity 
having  been  alleged  as  a  defense,  a  recovery  was 
bad  on  tbe  ground  tbat  the  purchaser  bad  not 
been  interdicted  and  was  not  notorioa«ly  insane  at 
tbe  time  of  the  purcbasing;  but  it  was  said  tbat  bad 
the  action  been  brought  on  tbe  notes  no  recovery 
could  have  been  had  as  the  maker  was  notoriously 
iosaue  on  the  day  they  were  made.  •         F.  H.  B. 
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In  order  to  sastain  an  action  on  a  note  made 
by  a  lunatic,  such  a  consideration  must  be 
shown  to  have  been  received  that  justice  and 
equity  would  require  the  debt  to  be  paid  out  of 
the  lunatic's  estate. 

Meka  ▼.  MarshaU^  8  Hun,  827;  Smtanee  v. 
PooUf  8  Car.  &  P.  1;  Dunnage  v.  White ^  1 
Wils.  Ch.  67;  BaU  v.  Warren,  9  Ves.  Jr.  605. 

No  consideration  having  been  shown  or 
benefit  to  tineed  in  this  case  the  complainant 
8bou1d  fail. 

fkafier  v.  Phdpe,  11  Pick.  804.  29  Am.  Dec. 
872;  Riee  y.  i^f,  15  Johns.  508;  Latteaster 
County  Nat,  Bank  r.  Moore,  78  Pa.  407,  21 
Am.  Rep.  24;  La  Rue  ▼.  QiUyaon,  4  Pa.  876, 
45  Am.  Dec.  700;  BecOi  ▼.  Bee,  10  Pa.  06,  49 
Am.  Dec.  573. 

Afeaars.  William  H.  Randolph  A  Sonsv 
for  appellee: 

An  indorser  for  the  accommodation  of  the 
drawer  or  malser  of  the  note  is  liable  to  a  bona 
fide  holder  for  value,  although  he  received  no 
consideration  for  his  indorsement. 

Harris  v.  Bradley,  7  Yerg.  810;  1  Parsons, 
Notes  &  Bills,  184;  Marr  v.  Johnaon,  9  Yerg. 
1:  M* Donald  v.  Magruder,  28  U.  8.  8  Pet  475, 
7  L.  ed.  746;  Edwards.  Bills  &  Notes,  819; 
Bjles.  Bills,  94;  1  Dan.  Neg.  Inst,  gg  167.790; 
2  Parsons,  Notes  &  Bills,  436.  488;  Swift  v. 
Tyeon,  41  U.  8.  16  Pet.  1,  10  L.  ed.  865;  Good- 
man V.  Simonds,  61  U.  8.  20  How.  858, 16  L. 
ed.  984;  Brown  v.  Spofford,  95  U.  8.  474, 24  L. 
ed.  508. 

Where  a  contract  is  executed  upon  a  valu- 
able consideration  on  the  one  side  of  which 
the  alleged  lunatic  has  in  legal  contemplation 
had  the  benefit,  and  the  parties  cannot  be 
placed  in  etatu  quo,  the  courts  will  enforce  the 
contract  regardless  of  the  fact  of  insanity,  if  it 
turns  out  that  it  did  exist  when  the  contract 
was  made. 

NieU  v.  Miyrley,  9  Ves.  Jr.  478:  Price  v.  Ber- 
rington,  7  Eng.  L.  &  Eq.  258;  Molton  v.  Odm- 
roun,  2  Exch.  487,  4  Exch.  17:  Wilder  v. 
Weakley's  Estate,  84  Ind.  181;  Addison,  Cont. 
1088.  1084;  Smith,  Cont.  6th  ed.  848. 844;  Beats 
V.  See,  10  Pa.  56.  49  Am.  Dec.  578:  Lancaster 
County  Nat  Bank  ▼.  Moore,  78  Pa.  407,  21 
Am.  Rep.  24;  Snyder  ▼.  Laubaeh,  7  W.  N.  C. 
464;  Wirebaeh  v.  First  Nat.  Bank,  97  Pa.  548, 
89  Am:  Rep.  821;  Moore  y.  Hershey,  90  Pa.  196: 
Young  v.  Stevens,  48  N.  H.  188,  2  Am.  Rep. 
202;  Mutual  L.  Ins.  Co,  v.  Bunt,  79  N.  Y.  541: 
Riggs  v.  American  Tract  Soe,  84  N.  Y.  887; 
Re  Beckioith,  8  Hun,  448;  Canfield  v.  Fair- 
banks, 63  Barb.  461;  Sims  v.  McLure,  8  Rich. 
Eq.  286,  70  Am.  Dec.  196;  Behrensv.  McKemie, 
23  Iowa,  838,  92  Am.  Dec.  428,  and  note;  Ash- 
craft  V.  De  Armond,  44  Iowa,  229;  Rusk  v. 
F^nton,  14  Bush,  490,  29  Am.  Rep.  418; 
Yavger  v.  Skinner,  14  N.  J.  Eq.  889;  Loomis 
V.  Spencer,  2  Paige,  158;  MatthicMen  v.  Mc- 
Mahon,  88  N.  J.  L.  543;  2  Pom.  Eq.  Jur.  2d 
ed.  t  046;  Abbott  v.  Creal,  56  Iowa.  175; 
Oribben  v.  Maxwell,  84  Kan.  8;  Jarkson,  Cad- 
well,  v.  King,  4  Cow.  207, 15  Am.  Dec.  366. 

In  order  to  charge  the  principal  with  knowl- 
edge of  an  agent,  and  especially  so  in  regard  to 
corporations,  the  agent  must  have  acted  lor  his 
principal  in  the  particular  transaction. 

Union  Bank  v.  Campbell,  4  Humph.  894; 
Tagg  v.  Tennessee  Nat,  Bank,  9  Heisk.  479;  1 
Morawetz,  Priv.  Corp.  1  640e. 
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The  court  should  consider  the  notes  sued  on 
in  the  position  or  occupying  the  place  and 
stead  of  the  notes  originally  given,  and  will 
enforce  them  accordingly. 

First  Nat.  Bank  y.  Huehanan,  87  Tenn.  88, 
1  L.  R.  A.  199. 

Beard*  J.,  delivered   the  opinion  of  fba 

court: 

The  complainant  in  this  cause,  by  its  bill, 
sought  to  recover  on  two  promissory  notes, 
one  for  $7,500,  dated  8d  of  October.  1892, 
due  at  ninety  days,  and  the  other  for  $3,000, 
dated  22d  October,  1892.  and  due  at  four 
months,  made  by  W.  A.  8need,  to  the  order 
of  and  indorsed  by  W.  M.  8need.  At  ma- 
turity the  notes  were  presented  for  payment 
to  the  maker,  and,  this  beins  refused,  they 
were  protested,  of  idl  which  the  indorsee  had 
due  and  legal  notice.  No  defense  waa  made 
by  the  maker  of  this  paper,  but  Mrs.  Neely. 
the  executrix  of  W.  M.  8need,  resisted  recov- 
ery upon  the  ground  that  her  testate  was  non 
compos  mentis  at  the  time  he  indorsed  the 
same.  Upon  the  trial,  the  chancellor  rendered 
a  decree,  not  only  against  the  maker,  but  also 
against  the  estate  of  the  indorser.  From  this 
decree,  the  executrix  alone. prosecuted  an  ap- 
peal to  this  court. 

The  notes  sued  on  were  renewal  notes,  the 
last  of  two  series  made  and  indorsed  by  the 
same  parties,  the  originals  of  which  were  dis- 
counted for  the  maker  by  the  complainant 
bank  in  1890.  On  all  these  notes  W.  M. 
Soeed  was  an  indorser  for  the  accommodation 
of  W.  A.  Sneed, without  any  interest  whatever 
in  the  pioceeds  of  the  discount.  So  far  aa  the 
facts  are  concerned  on  which  rests  the  con- 
tention of  the  executrix  that  her  testate  was 
of  unsound  mind  when  he  entered  into  these 
two  contracts  of  indorsement,  it  is  sufficient  to 
say  that  he  had  been  for  more  than  twenty 
years  an  active  and  prosperous  member  of  the 
Memphis  bar,  and  at  the  same  time  waa  inter- 
ested in,  and  for  a  considerable  period  con- 
trolled, large  enterprises  outside  of  his  pro- 
fession. He  was  a  man  of  energy,  integrity, 
and  sound  business  judgment,  aa  the  result  of 
which  he  succeeded  in  acquiring  a  high  repu- 
tation in  the  commercial  community,  and  in 
accumulating  a  large  fortune.  Unremitting 
attention  to  his  various  duties,  according  to 
the  testimony  of  experts,  finally  brought  on  an 
attack  of  paresis,  a  disease  which  is  described 
as  attacking  the  organic  brain  structure, 
which,  though  slov^  in  its  progress,  culminated 
on  or  about  15th  of  October,  1892,  in  serious 
mental  disturbance.  Up  to  that  time  we  thiok 
it  is  clear  from  this  record, whatever  may  have 
been  the  course  of  the  disease,  that  he  waa  in 
possession  of  his  mental  faculties,  and  was 
fully  able,  at  the  time  he  indorsed,  to  bind 
himself  by  contract  on  the  $7,500  note,  of 
date  the  8d  of  October.  After  the  15th,  up  to 
and  including  the  22d  of  that  month,  his  miod 
waa  the  subject  of  delirium;  and  while  he  con- 
tinued his  daily  visits  to  his  office,  and  his  at- 
tention to  his  numerous  business  interests,  yet 
we  think  the  testimony  in  the  case  shows  that 
on  the  22d  of  October,  1892,  when  he  indorsed 
the  $8,000  note,  he  was,  to  a  considerable  de- 
gree, non  compos  mentis.  Of  this  fact,  how- 
ever, the  baniL  had  no  notice  when  it  canceled 
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id  delivered  the  old  note,  malaring  that  day, 
to  the  maker,  and  took  from  him  this  new 
note  in  its  room  and  stead. 

Upon  the  finding  of  the  farts,  there  is  only 
the  question  left  for  determination  whether 
tbe  estate  of  W.  M.  Sneed  can  escape  liahility 
in  the  indorsement  on  tbe  ground  that  he  was 
insane  at  the  time  of  making  it.     It  is  admit- 
ted that,  at  a  general  rule,  the  contract  of  a 
lunatic  may  he  avoided.    To  this,  however, 
there  is  this  well-recognized  exception:     That 
IV here  a  contract  has  been    entered  into  in 
good  faith,  without  fraud  or  imposition,  for 
a  fair  consideration,  without  notice  of  the  in- 
firmity, and  has  been  so  far  executed  that  the 
parties  cannot  be  n  stored  to  their  oriirioal  po- 
sitions, it  will  not  he  set  aside  by  the  court 
5  Lawson.  Rights,  Rem.  &»Pr.  §  2889;  3  Pom. 
Sq.  Jur.  §  946.    It  is  said  that  such  a  con- 
tract is  enforced  against  the  party  non  campo§ 
mentis^  not  so  much  upon  the  idea  that  it  pos- 
•caaea  the  legal  essential  of  consent,  but  rather 
because,  by  means  of  an  apparent  contract, 
he  has    secured   one   advantage  or   benefit, 
which  cannot  be  restored  to  the  other  party, 
and  therefore  it  would  be  inequitable  to  per- 
mit bim,  or  those  in  privity  with  him,  to  repu- 
diate it.     LiiiMln  V.  Bvehnaiter,  82  Vt.  652; 
Matthieuen  ▼.  MeMaho/i,  88  N.  J.   L.   586. 
Tbe  reports  are  full  of  cases  which  seem  to 
illustrate  this  exception  to  the  general  rule. 
A  few  only  will  be  referred  to.    In  England, 
Mofton  Y.  Camrtnix,  2  £xcb.  4H9.  affirmed  in  4 
Exch.  17,  ta  a  leading  case  on  this  subject.    In 
the  opinion  of  the  court  reported  in  2  Exch. 
489,  it  is  said:    *'We  are  not  disposed  to  lay 
down  so  general  a  proposition  as  that  all  exe- 
cuted contracts  lK>na  fide  entered  into  must  be 
taken  as  valid,  though  one  of  the  parties  be  of 
unsound  mind;  we  think,  however,  that  we 
may  safely  conclude  that  when  a  person  ap- 
parently of  sound  mind,  and  not  known  to  be 
otherwise,  enters  into  a  contract  for  the  pur- 
chase of  property  which  is  fair  and  bona  fide, 
and  which  is  executed  and  completed,  and  tbe 
property,  tbe  subject-matter  of  the  contract, 
has  been  paid  for  and  fully  enjoyed,  and  can- 
not be  restored  so  as  to  put  the  parties  in  statu 
quo,  8uch(  contract  cannot  afterwards  be  set 
aside,  either  by  the  alleged  lunatic,  or  those 
who  represent  him."    This  rule,  or  rather  this 
exception  to  the  general  rule,  is  recognized 
and  applied  by  the  chancery  courts  in  a  great 
variety  of  cases.    In  Wilder  ▼.  Weakle^s  Ei- 
iaie,  ii.  Ind.   18 1,  an  action  was  maintained 
against  the  estate  of  a  lunatic  on  an  account 
for  whiskey,  eta ,  sold  to  bim  in  good  faith, 
and  without  knowledge  of  his  lunacy.    The 
court  there  said:  ''It  Is  laid  down  by  an  ele- 
mentary writer,  that,  'if  a  party  to  a  contract 
was,  at  the  time  he  entered  into  the  engage- 
ment, a  lunatic  or  of  unsound  mind,  and  any 
imposition   appears  to  have  been   practiced 
npon  him,  or  anv  adyantap;e  taken  of  his  in- 
firmity hj  the  other  contracting  parties,  the 
contract  wffl  be  void  as  having  been  procured 
by  fraud;  but  if  the  contract  is  a  fair  and  hon- 
est contract,   and  bears  no  symptoms  of  tbe 
infirmity  of  mind  of  the  party  sought  to  be 
charged  thereon,  the  courts  will  enforce  it  like 
any  other  contract.    ...    An    action  for 
tbe  price  of  goods  sold  and  delivered,  or  of 
work  done,  or  for  the  hire  of  horses,  carriages, 
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or  servants,  cannot  be  defeated  by  showing 
that  the  defentlant  had  been  found  by  inquisr 
tion  to  be  a  lunatic  at  the  time  he  received  the 
goods,  or  had  the  benefit  of  tbe  work  or  the 
use  of  tbe  horses,  carriages,  and  servants.'  ** 
In  BeaU  v.  iies,  10  Pa.  56,  49  Am.  Dec.  573, 
the  plaintiff  as  administrator  of  one  Dom, 
sought  to  recover  the  value  of  certain  goods 
purchased  by  Dom  from  the  defendant,  on  the 
ground  that  his  intestate  was  a  widow  at  the 
time  of  the  purchase.  The  testimony  showed 
that  the  goods  were  unsuited  to  the  object  for 
which  they  were  bought;  that  the  price  a;;reed 
upon  exceeded  their  market  Talue;  and  that 
the  plaintiff  had  tendered  tbem  back  to  the  de- 
fendant. On  these  facts,  the  court  found  for 
the  defendant,  and,  in  its  opinion,  distinctly 
baaed  its  conclusions  upon  this  exception  to 
the  general  rule.  LanauUr  County  ^aU  Bank 
v.  MooTt,  78  Pa.  407,  21  Am.  Hep.  24,  was  a 
case  where  a  bank  in  good  faith,  and  without 
any  knowledge  of  his  infirmity,  discounted  a 
note  for  a  lunatic,  and  paid  over  the  awards, 
and  in  it  the  same  principle  was  applied. 

While  conceding  that  these  cases  were  prop- 
erly decided,  and  *.bat  the  doctrine  announced 
by  them  is  sound  within  proper  limitations,  it 
is  insisted  by  appellant  that  as  all  of  them  in- 
volved the  purchase  of  property  by.  or  the 
loan  of  money  to,  the  lunatic, — transactions 
by  which  something  was  added  to  his  estate, 
»-they  afford  no  authority  for  the  contention 
of  complainant  in  this  case.  As  we  understand 
these  cases,  their  underlying  principle  is  tbis: 
A  lunatic  or  his  privies  will  not  be  permitted 
to  repudiate  a  contract  from  which  he  has  re- 
ceived a  clear  benefit,  where  the  other  contract- 
ing party  acted  in  good  faith,  wit  bout  notice 
of  the  iui^rmity,  and  where,  upon  repudiation, 
the  8latu  quo  of  the  parties  cannot  be  resloied. 
That  this  is  a  sound  distinction,  we  entertain 
no  doubt.  The  question,  then,  is:  Did  Mr. 
Sneed,  the  insane  accommodation  indorser  of 
this  note,  receive  any  benefit  from  tbe  transac- 
tion, and  if  so,  in  the  event  it  is  set  aside,  can 
the  parties  be  placed  back  in  their  original 
positions?  In  reply  to  the  first  part  of  tbis 
question,  we  say  that  it  is  apparent  to  us  that 
he  did  receive  a  benefit,  which  was  a  consider- 
ation to  bim  for  his  indorsement.  He  was  of 
sane  mind  when  he  put  his  name  on  the  back 
of  the  original  note  and  of  all  the  intervening 
renewal  notes,  including  that  which  matured 
on  tbe  22d  of  October  By  his  indorsement  he 
undertook  that  the  paper  would  be  hp^ored  by 
the  maker  when  it  fell  due,  and  that,  if  dis- 
honored, then,  upon  due  presentment,  non- 
payment, and  notice,  the  bolder  might  pro- 
ceed at  once  agai  nst  hi  m  (the  i  ndorser ).  Tied  e- 
man.  Com.  Paper,  §  259;  2  Randolph,  Com. 
Paper,  §  742.  This  promise  or  undertaking, 
while  conditional,  was  none  thelessa  binding, 
legal  obligation,  maturing  on  the  same  day  as 
did  the  positive  obligation  of  the  maker.  N  ow , 
when  the  bank  surrendered  the  note  which  fell 
due  on  the  22d.  and  took  in  its  stead  tbe  one 
in  controversy,  the  effect  of  which  was  to  give 
a  further  indulgence  of  four  months,  it  con- 
ferred a  valuable  benefit  upon  both  maker  and 
indorser  so  far  as  this  record  discloses  The 
benefit  or  advantage  which  accrued  lo  the  in- 
dorser was  quite  as  great  as  that  to  the  maker, 
because  there  is  no  suggestion  here  that  tbe 
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latter  was  either  able  or  ready  to  meet  the  note 
that  fell  due  that  day.  If  he  did  not,  then, 
upon  proper  steps  belDG^  taken,  it  would  have 
been  the  dut^  of  the  indorser  at  ODce  to  have 
discharged  it.  We  think  there  can  be  no 
doubt,  in  the  Iff^ht  of  the  authorities,  if  the  in- 
dorser had  gone  to  the  bank  on  the  22d,  and, 
by  his  solicitation,  had  obtained  a  renewal  of 
this  paper,  in  order  that  he  might  be  saved 
from  making  good  his  obllepation,  which  was 
likely  to  mature  that  day,  and  it  had  granted 
him  indulgence  without  notice  of  his  infirmity, 
that  neither  he  nor  his  executrix  would  be 
heard  to  say  that  as  he  was  insane  that  day, 
and  received  no  benefit  in  the  way  of  goods 
purchased  or  money  borrowed  from  the  bank, 
there  should  be  no  recovery  on  bis  indorse- 
ment. And  we  can  see  no  difference,  as  a 
matter  of  principle,  between  that  case  and  the 
one  presented  at  the  bar,  where  the  same  re- 
8u't  is  accomplished  for  him  by  the  maker. 
He  has  been  placed  in  position  on  this  indorsed 
paper,  In  order  that  it  might  be  used  to  that 
end.  Not  only  was  there  a  benefit  conferred 
upon  the  indorser  in  this  matter,  but  it  is  evi- 
dent that  it  is  impossible  for  the  original  posi- 
tions of  the  parties  to  be  restored.  The  old 
note  has  been  extinguished  and  surrendered. 
It  cannot  be  revived,  and,  if  it  coyld  be,  the 
day  for  pajrment  and  protest  Is  long  since  past. 
The  result  is  that  unless  the  bank  can  hold  his 
estate  upon  this  renewal  paper,  which  he  con- 
tributed to  induce  the  bank  to  take,  by  indors- 
ing it,  and  intrusting  it  to  the  maker,  from 
which  he  derived  the  benefit  already  men- 
tioned, then  the  buik  must  lose  its  claim 
against  his  estate.  It  acted  in  good  faith  and 
in  accord  with  sound  business  principles. 

The  diligence  of  counsel,  supplemented  by 
a  careful  search  by  the  court,  has  been  able  to 
discover  but  one  case  that  furnishes  an  analogy 
to  the  one  at  bar.  That  is  the  case  of  Snyder 
V.  Laubaeh  tried  in  a  common  pleas  court  of 
Pennsylvania,  and  reported  in  a  law  periodical 
published  in  Philadelphia.  7  W.  N.  C.  464. 
As  that  publication  is  not  generally  accessible 
to  the  profession,  it  is  thought  proper  to  state 
the  facts  of  the  case  and  the  conclusion  of  the 
court  with  some  fullness:  '*0n  June  9,  1878, 
J.  H.  Lilly  borrowed  from  the  Dimes  Savin j^ 
Institution  of  Bethlehem  the  sum  of  $1,500, 
upon  his  promissory  note,  to  the  order  of 
Robert  Yost,  which  was  indorsed  by  Yost  as 
an  accommodation  indorser.  To  secure  Yost 
against  his  indorsement  Lill^  upon  the  same 
day  confessed  Judgment  to  losi  for  the  amount 
of  the  note,  which  was  entered  up  on  the  next 
day.  The  note  was  renewed  every  three 
months  until  sometime  in  February,  1875, 
when  Lilly  sold  the  store  and  lot  of  ground 
upon  which  the  Judgment  was  a  lien  to  Will- 
iam H  Buss,  who,  assuming  Lilly's  indebted- 
ness, took  up  the  old  note  and  gaVe  the  bank 
in  its  place  bis  own  note  for  $1,500  to  Yost's 
order  and  with  Yost's  indorsement,  the  latter 
consenting  to  indorse  for  him.  At  the  same 
time  there  was  a  written  agreement  between 
Lilly  and  Buss  that  the  Judgment  given  to  se- 
cure the  old  note  should  remain  a  lien  on  the 
above  real  estate,  as  collateral  security  for  fu- 
ture indorsements  of  the  note,  it  being  the  same 
debt.  Lilly  on  his  part  agreed  to  indemnify 
Yost  against  his  indorsements  for  the  note. 
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Yost  continued  to  indorse  for  Buss  up  to  Feb- 
ruary 16,  1876,  the  date  of  the  last  renewaL 
Upon  that  day  when  Buss  took  the  note  to 
Yost  for  his  indorsement,  although  he  noticed 
that  there  was  something  wrong  with  Yost,  he 
did  not  from  his  conversation  think  him  crazy. 
Buss  took  the  note  to  the  bank,  which  accepted 
it  and  returned  the  old  note  canceled."  The 
note  was  protested  by  the  bank  for  nonpay- 
ment; and  suit  afterwards  brought  thereon, 
against  the  administrator  of  Yost.  The  ad- 
ministrator refused  payment,  on  the  ground 
that  his  testator  was  insane  at  the  time  of  in- 
dorsement The  court  found  as  a  fact:  ''There 
was  no  evidence  to  charge  the  bank  with  no- 
tice of  his  lunacy."  The  opinion  of  the  court 
is  very  brief,  and  is  as  follows:  "However  it 
might  have  been  lyid  the  note  in  suit  been  an 
original  note  indorsed  by  the  alleged  lunatic 
for  the  accommodation  of  Buss,  yet  the  case 
was  different  when  it  appeared  that  it  was  a 
renewal  of  a  note  for  a  similar  amount,  upon 
which  he  was  also  an  accommodation  indorser. 
There  had  been  several  renewals,  at  each  of 
which,  as  well  as  the  execution  of  tbofirst  note, 
Yost  was  unquestionablv  of  sound  mind.  He 
had  taken  and  held  a  judgment  against  tbe  or- 
iginal maker  as  collateral  security  for  the  note. 
Yost  was  clearly  liable  on  the  note  of  whidi 
the  note  in  suit  was  a  renewal.  There  was 
full  consideration  therefor,  and  the  case  is  di- 
rectly within  the  decisions  of  this  court  in  Lan- 
caiUHr  County  Nat,  Bank  y.  Moore^  78  Pa.  407, 
21  Am.  Rep.  24  [referred  Xoiupra]"  But  it  n 
insisted  that  that  case  is  not  an  authority  in  the 
one  at  l)ar,  because  the  court  there  rested  its 
conclusion  in  the  fact  that  the  indorser,  Yost, 
had  recovered,  in  the  judgment  lien,  collateral 
security  for  his  indorsement  It  is  true  that 
the  common  please  court,  in  its  opinion,  did 
emphasize  this,  and  did  speak  of  it  as  a  con- 
sideration passing  to  the  indorser.  Subse- 
quently, however,  that  case  was  referred  to, 
and  by  clear  implication  approved,  by  the  su- 
preme court,  in  Wirebach  v.  Fintt  Nat,  Bank, 
97  Ph.  543,  89  Am.  Rep.  821,  and  that  court 
ignored  a  controlling  element  in  the  case, — the 
fact  that  Yost  had  received  collateral  securttv. 
It  said:  *' Snyder  v.  Laubaeh,  7  W.  N.  C.  46i4, 
is  where  Yost's  indorsement  of  the  note  was 
merely  a  renewal  of  an  indorsement  made 
when  he  was  unquestionably  of  sound  mind; 
and  it  was  held  that  he  was  clearly  liable  on 
the  note  of  which  the  note  in  suit  was  a  re- 
newal; there  was  full  consideration,  and  the 
case  was  within  the  decision  of  Lancaster 
County  Nat.  Bank  Y,  Moore,  tupra.  The  con- 
sideration is  a  debt  for  the  amount  of  the  re- 
newal note."  The  case  of  Van  PatUm  v. 
Beats,  46  Iowa,  62,  relied  upon  by  the  testa- 
trix, is  altogether  different  from  the  present 
case.  In  that  it  was  held  that  a  lunatic  sign- 
ing a  note  as  surety  for  an  antecedent  debt 
was  not  bound  thereby,  although  the  other 
contracting  party  was  ignorant  of  his  infirm- 
ity. This  was  evidently  a  case  where  a  lunatic 
undertook  to  bind  himself  for  a  debt  on  which 
he  was  not  antecedently  bound,  and  the  court 
there  properly  declined  to  hold  him. 

Upon  a  careful  consideration  of  the  case  at 
bar,  we  are  satisfied  that  it  falls  under  the  ex- 
ception to  the  general  rule,  which  has  been 
heretofore  stated,  and  that  the  chancellor  prop- 
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erlj  held  the  estate  of  the  iDdoraer  upon  the 
note  ID  questloD,  uoless  it  be  true,  as  urged  by 
the  testatrix,  that  the  book  had  couslructive 
knowledge  of  Mr.  Snecd's  condition  when  it 
accepted  this  renewal  note.  This  contention 
rests  upon  the  fact  that  Mr.  Neely  was  the 
president  of  the  bank,  and  a  member  of  the 
aiscouDi  committee  which  passed  on  this  note, 
add  that  at  that  time  he  was  advised  of  Sneed's 
insanity.  That  Mr.  Neeley  did  sustain  these  of- 
cial  relations  to  the  bank,  and  was  informed  of 
the  fact  in  question,  when  this  new  note  wit 


taken,  is  clear;  but  it  if  equally  clear  that  he 
was  not  present  with  the  committee  when  it 
was  received,  and  the  old  note  extinguished, 
and  had  no  agency  whatever  in  the  transac- 
tion, and,  in  fact,  only  obtained  knowledge  of 
it  the  day  after  it  was  consummated.  Under 
such  conditions,  his  knowledge  could  not  af- 
fect the  bank.  1  Morawetz,  Priv.  Corp.  p.  4506/ 
Union  Bank  v.  Campbell,  4  Humph.  894. 

It  follows  that  Vie  decree  i^th$  ehaneeUar  i$ 
in  all  things  affirmed. 


CONNBCnCTJT  SUPREME  COURT  OP  ERRORa 


STATE  of  Connecticot 

«. 

Charles  S.  ORR.  AppL 

(68  Oonn.  lOL) 

1.  Am  ordiBanee  pr«>bitoitiiiir  the  eol- 
toetUm  we  tnuuport&tioii  ot^^mxhm^s^ 

without  a  lioeoae  therefor  is  authorised  by  a 
charter  giving  power  to  regulate  by  ordinance 
the  ooUection  and  removal  of  irarbaire,  although 
it  makes  no  express  provision  for  licenses. 

8«   The  Ikct  that  i^arbag^  is  not  a  nvi^ 

j^ftt*^  or  detrimental  to  health  does  not  exempt 
It  from  the  police  power  or  entitle  a  dtisen  to 
eniragein  Its  transportation  without  a  license. 

8.  Anjr  iieeapatloii  eomes  within  the 
ran^eof  the  police  power  w bleb  is  such 
•8  to  t>e  naturally  liable  to  create  a  nuisance  un- 
less subjected  to  special  regulations,  whether  it 
be  so  conducted  as  in  fact  to  create  a  nuisance  or 
not. 


4*  The  wronfftd  refhaal  to  a 
of  a  license  for  transportation  of  ffarbage 
does  not  entitle  him  to  pursue  the  business  with- 
oat  a  license  in  violation  of  an  ordinance,  but 
bis  remedy  is  by  msndamus. 

6.  '*Beftifle  matterp"  within  the  mean- 
ing of  an  ordinance  prohibitingr  the  trans- 
portation without  a  license  of  **8ucb  refuse  mat- 
ter as  accumulates  in  the  preparation  of  food 
for  the  table,**  includes  only  what  is  abandoned 
as  worthless;  but  such  materials  as  may  be  prop- 
erly utilized  for  other  purposes,  when  they  do 
not  oonstitute  a  nuisance,  remain  property  which 
may  be  sold  or  otherwise  disposed  of  at  the  will 
of  the  owner. 

CJune».lB98.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Criminal  Court  of  Common  Pleas  for 
Fairfi'ild  County  convicting  him  of  violating 
an  ordinance  of  the  city  of  Bridgeport  which 
prohibiie<l  unlicensed  persons  from  collecting 
and  transporting  garbage.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Meeare.  Oa^id  B.  Lockwood  and  Alfred 
B.  Beers,  for  appellsnt: 

The  garbage  in  this  case  was  fresh,  and  its 


removal  not  dangerous  to  the  public  health. 
A  by-law  which  assumes  to  be  a  police  regula- 
tion, but  deprives  a  party  of  the  use  of  hit 
property  without  regard  to  the  public  good, 
under  the  pretense  of  the  preservation  of  health, 
when  it  is  manifest  that  such  are  not  the  object 
and  purpose  of  the  rei^ulation,  will  be  set  aside 
as  a  clear  and  direct  infringement  of  the  right 
of  property  without  any  compensaUng  advan- 
tacres. 

Cooley,  Oonst.  Lim.  6th  ed.  247,  486,  486; 
Avatin  v.  Murray,  18  Pick.  131;  Corfield  v. 
Coryell,  4  Wash.  C.  C.  880;  Vanaant  v.  Wad- 
del,  2  Terg.  260;  Com.  v.  Tovclea,  5  Leigh,  748; 
Norwich  Qaalight  Co.  ▼.  Norwich  City  Gas  Co. 
25  Conn.  19;  Hudaon  v.  Th&me,  7  Paige.  261; 
8taU,  Tieman,  v.  Indianapolie,  69  In«l.  875, 85 
Am.  Rep.  228;  Warner  v.  Curran,  75  Ind.  809; 
Chicago  Y.Rumpff,  45  III.  90,  92  Am.  Dec.  196. 

A  by-law  which  prohibits  one  person  from 
carrying  on  a  certain  business,  and  allows  an- 
other to  carry  on  the  same  business,  is  void. 

Uudaon  v.  Thome,  eupra;  Cooley,  Const. 
Lim.  6th  ed.  244-246. 

The  board  of  health  has  not  the  power  to  as- 
sume  in  advance  what  is  or  will  become  a 
nuisance  or  dangerous  to  public  health,  and 
contract  for  its  removal. 

Gregory  v.  New  York,  40  N.  Y.  278. 

Those  who  make  the  laws  "are  to  govern  by 
promulgated  established  laws  not  to  be  varied 
in  particular  cases,  but  to  have  one  rule  for 
rich  and  poor,  for  the  favorite  at  court  and  the 
countryman  at  the  plow." 

Wally  V.  Kennedy,  2  Yerg.  554.  24  Am.  Dec. 
611;  I^etne  v.  Webb,  3  Me.  826;  Durham  v. 
Lewiaton,  4  Me.  140;  Holden  v.  Jamea,  11  Mass. 
896,  6  Am.  Dec.  174;  People  v.  Friabie,  26Cal. 
185;  Davia  v.  Menaaha,  21  Wis.  491;  JfiUetty. 
People,  117  ni.  294,  57  Am.  Bepi  869;  Ood^ 
eharlea  v.  Wigeman,  118  Pa.  481;  Cooley, 
Const.  Lim.  6th  ed.  488,  788. 

The  Constitution,  art.  1.  §  1,  clearly  prohib 
its  the  legislature  from  delegating  the  power 
to  a  city  to  grant  to  any  individual  the  special 
privilege  of  carrying  on  any  ordinary  business 
or  calling. 

State  V.  Conlon,  65  Conn.  478,  81  L.  R.  A. 
55;  NoricicJi  Qaalight  Co,  v.  Norwich  City  Oaa 


NonL— As  to  monopoly  in  contract  for  removal  i  A.  540,  and  note;  also  Wallcer  v.  Jameson  (Ind.)  28 
of  sarhase,  see  Smiley  v.  MacDonald  (Neb.)  27  L.  R.  I  L.  R.  A.  679. 
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Go.  26  OoDO.  84;  Rb  Lowe,  54  Kan.  767,  27  L. 
R.  A.  546;  Logan  ▼.  Pyne,  48  Iowa,  624,  22 
Am.  Rep.  261;  Cooley,  Const.  Lfm.  6th  ed. 
485;  8tate  v.  Fire  Creek  Coal  dt  C.  Co.  38  W. 
Va.  188,  6  L.  R.  A,  859;' JftWirfi  ▼.  PeopU,  sv- 
pra;  Atchiion  eft  JT.  R  Co,  ▼.  Baty,  6  Neb.  87, 
29  Am.  Rep.  856;  Wally  v.  Kennedy^  iupra; 
Durkee  Y.Ja7iMi>t7^,28Wi8.464,9  Am.Kep.500. 

The  privile^  of  oontractiog  is  both  a  liberty 
and  a  property  right  of  which  one  cannot  be 
deprived  without  due  process  of  law. 

mtchie  ▼.  PeopU.  165  RI.  98,29  L.  R  A.  79; 
StoU  V.  Loomis,  1 16  Mo.  807,  21  L.  R  A.  789; 
People  ▼.  Marx,  99  N.  T.  887, 52  Am.  Rep.  84; 
Ex  parU  Whitwll,  98  Cal.  78, 19  L.  R  A.  727; 
State  y.  Julow,  129  Mo.  168,  29  L.  R.  A. 
267:  Cooley,  Const.  Lim.  6th  ed.  481-488,  486; 
Berthalf  v.  O^BeiUy,  74  N.  Y.  516,  80  Am. 
Rep.  828;  Tiedeman,  Pol.  Power,  489^98; 
Citizen^  8av,  d  L.Aeeo,  ▼.  TopeAa  ("  Ij?an  Ae- 
eoeiaHon  v.  TopekaT),  87  XT.  S.  20  Wall.  665, 22 
L.  ed.  455. 

Municipal  ordinances  placing  restrictions 
upon  lawful  conduct  or  business  or  the  use  of 
lawful  property  must,  in  order  to  be  valid, 
specify  the  rules  and  conditions  to  be  observed 
in  such  conduct  or  business  or  the  use  of  such 
property;  and  must  not  admit  of  the  exercise 
of  any  arbitrary  discrimination  by  the  munici- 
pal authorities  as  between  citizens  who  will 
comply. 

Richmond  v.  Dudlev,  129  Ind.  112,  18  L.  R 
A.  587;  Fiek  Wo  v.  Eopkine,  118  U.  8.  856,  80 
L.  ed.  220;  Newton  v.  Belger,  148  Mass.  598; 
Baltimore  v.  Badeeke,  49  Md.  2\1,  88  Am.  Rep. 
289;  Re  Fraeee,  68  Mich.  896;  Andereon  v. 
WeUington,  40  Kan.  178.  2  L.  R  A.  110; 
Trotter  v.  Chicago,  88  Dl.  A  pp.  206;  Barthet 
V.  New  Orleans,  24  Fed.  Rep.  663;  BilU  v. 
Goshen,  117  Ind.  221,  3  L.  R  A.  281;  Oraffty 
V.  Rushrille,  107  lod.  602,  57  Am.  Rep.  128; 
Cooley,  Const.  Lim.  6th  ed.  484,  485;  Frorer 
V.  People,  141  111.  171, 16  L.  R  A.  492;  Ram- 
sey V.  People,  142  lU.  880.  17  L.  R  A.  858; 
Braeetfille  Coal  Co.  v.  PtOf4e,  147  Dl.  66,  22  L. 
R  A.  «40;  Hocking  VaUey  Coal  Co,  ▼.  Bossgr, 
68  Ohio  6t.  12,  29  L.  R.  A.  886. 

Nor  will  the  board  of  health  prohibit  the 
GDriying  on  of  a  lawful  business  not  necessa« 
rily  a  nuisance,  but  which  may  be  conducted 
without  injury  or  dan/er  to  the  public  bfealth. 

Wiel  V.  EticoTd,  24  N.  J.  Eq.  169;  B»  parte 
sang  lAC,  96  Cal.  854. 

Ordinances  must  be  reasonable,  and  not  in- 
consistent with  the  policy  of  the  state. 

Bayden  r.  Noues,  6  Conn.  897;  State  ▼. 
Speyer,  67  Vt.  502,  29  L,  R  A.  578;  PeopU  ▼. 
Armstrong,  n  Mich.  2k8.  2  L.  R  A.  721 ;  uIti- 
derson  ▼.  WeiUington,  40  Ean.  178,  2  L.  R.  A. 
110;  Cooley,  Const.  Lim.  6th  .ed.  240-24?; 
Tugman  ▼.  Chicago,  78  Dl.  405;  Riter  Render- 
ing Co.  ▼.  Bekr,  77  Mo.  91,  46  Am.  Rep.  6; 
Ward  ▼.  OreenemUe,  8  Baxt.  228, 85  Am.  Rep. 
700;  Re  Jacobs,  98  N.  Y.  98,  50  Am.  Rep.  686; 
Pef^  ▼.  OiUson,  109  N.  Y.  889;  Caldwell  v. 
AVon,  88111.  416,  75  Am.  Dec.  282;  Blooming 
ton  V.  Wahl,  46  111.  489;  Bethune  v.  HugJies, 
28  Ga.  560.  78  Am.  Dec.  789;  Kip  ▼.  Paterson, 
26  N.  J.  L.  298;  Barling  y.  West,  29  Wis.  807, 
9  Am.  Rep.  676;  St.  Piul  v.  Traeger,  25  Minn. 
248,  88  Am.  Rep.  462;  Hudson  v.  Thorne,  7 
Paige,  261;  Ettwe$  v.  Ohicano,  158  111.  658,  80 
L.  R  A.  225. 

84  L.R  A. 


The  right  to  regulate  a  business  does  not  in- 
clude the  right  to  prohibit. 

Bx  parte  Burnett^  80  Ala.  461:  Austin  v. 
Murray,  16  Pick.  121:  Portland  v.  Schmidt, 
18  Or.  17;  Bronson  v.  Oberlin,  41  Ohio  St.  476. 
52  Am.  Rep.  90;  Cooley,  Const.  Lim.  6th  ed. 
246. 

A  municipality  cannot  create  a  monopoly. 

Altgelt  V.  San  Antonio,  81  Tex.  486,  18  L. 
R  A.  888;  Tiedeman,  Pol.  Power,  815,  816. 

The  defendant  could  not  be  deprived  of  the 
privilege  of  contracting  for  or  removing  mer- 
chandise which  the  finding  shows  was  not  dan- 
gerous to  life  or  health. 

Ritefiie  v.  People,  155  111.  98,  29  L.  R.  A.  79; 
State  V.  Loomis,  115  Mo.  807,  21  L.  R  A.  789. 

If  the  ordinance  unfairly  discriminates 
against  the  defendant,  it  deprives  him  of  a  con- 
stitutional right  and  is  void. 

CaUfer  v.  BuU,  8  U.  8.  8  Dall.  887,  1  L.  ed. 
648;  Durkee  v.  Janesville,  28  Wis.  464,  9  Am. 
Rep.  500;  Cincinnati  v.  Steinkamp,  54  Ohio 
St.  284. 

Messrs,  John  H.  Lifj^ht  and  V.  R.  C«  Old- 
din  i^Sv  for  appellee: 

The  ordinance  was  clearly  within  the  power 
of  the  common  council  to  enact. 

1  Dill.  Mun.  Corp.  4th  ed.  §§  815.  816. 

The  exercise  of  municipal  authority  through 
by-laws  to  regulate  and  suppress  nuisanoes  is 
ancient 

Pierce  v,  Bartrum,  Oowp.  269;  Com.  Dig. 
By-Law,  B  8. 

A  section  providing  that  no  person  should 
collect  garbage  and  offal  without  a  permit 
from  the  board  of  health  is  valid. 

Re  Vandine,  6  Pick.  187,  17  Am.  Dec.  851; 
Re  Nightingale,  11  Pick.  168;  Com,  v.  Stodder, 
2  Cush.  574.  48  Am.  Dec.  679;  People.Y,  Gor- 
don, 81  Mich.  806. 

The  people  of  this  state  have  not  by  the 
Constitution  parted  with  any  portion  of  Iheir 
power  to  protect  themselves,  nor  have  they  put 
any  limitation  upon  themselves  as  to  the  exer- 
cise of  it  It  is  now  as  fully  in  the  legislature 
as  at  the  beginning  it  was  in  the  people. 

StaU  V.  Woidin,  56  Conn.  226;  Dunham  ▼. 
New  Britain,  56  Conn.  878;  Northwestern  Fer- 
tilizing Co.  V.  Hyde  Park,  97  U.  S.  659,  24  L. 
ed.  1086;  Coates  v.  New  York,  7  Cow.  585. 

The  legislature  can  invest  municipal  bodies 
with  the  same  police  power  It  has  itself. 

Ex  parte  Shrader,  88  Cal.  279;  Johnson  ▼. 
Simanion,  48  Cal.  242. 

The  benefit  of  a  by-law  is  generally  the 
touchstone  of  its  validity. 

Zylstra  r,  Charleston,  1  Bay,  888;  1  Dill. 
Mun.  Corp.  4th  ed.  §  869. 

The  courts  will  not  interfere  with  the  legis- 
lative exercise  by  municipal  bodies  of  their 
police  powers  by  which  the  peace,  health,  com- 
fort, and  general  welfare  are  secured  or  pro- 
moted. 

Weil  V.  Rieord.  24  N.  J.  £q.  169. 

Ordinances  having  for  their  purpose  the 
protection  of  the  public  health  and  of  the  same 
exclusive  scope  as  this  garbage  ordinance  have 
been  univrr«qlly  upheld. 

Expa  te  Cdimello,  62  Cal.  588;  Oreen  v.  Sa- 
vannah. 6  Oa.  1;  State  v.  Freeman.  88  N.  H. 
426;  Chicago  v.  Bartee.  100111.57;  St.  Louis  v. 
Knox,  74  Mo.  79;  Cronin  v.  People,  82  N.  Y. 
818,  37  Am.  Rep.  564;  Carthage  v.  Frederick, 
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122  N.  Y.  368,  10  L.  R.  A.  178;  State  ▼. 
Sehlemmer,  42  La.  Add.  1166,  lOL.  R.  A.  185; 
Cdm.  ▼.  Patch,  97  Mass.  221;  Taunton  ▼.  Tay- 
kr,  116  Mass.  254;  AMrook  ▼.  Com.  1  Bush, 
189,  89  Aid.  Dec.  616;  8inger  y.  State,  72  Md. 
464,  8  L.  R  A.  651. 

Where  a  muDicipal  corporation  can  pass  or- 
dinances in  regulation  of  the  doing  of  any- 
thing in  its  tenaVocy  prejudicial  to  health,  the 
doing  of  such  thing  can  be  prohibited  unless 
in  accordance  with  a  permit  or  license  issuable 
by  some  officer  or  board. 

Com.  Dig.  By-Law,  B  8;  Welch  y.  Hotehkiee, 
89  Conn.  140,  12  Am.  Rep.  883;  People,  Lar- 
rabee,  ▼.  MuViolland,  82  N.  Y.  324,  87  Am. 
Rep.  568;  Chicago  ▼.  Bartee,  100  111.  57;  Kins- 
ley Y.  Chicago,  124  LI.  859;  Boehm  y.  Baltimore, 
61  Md.  259;  ^.  Louis  y.  Knox,  74  Mo.  79;  St. 
John$bury  v.  Thompeon,  69  Vt.  800,  59  Am. 
Rep.  781;  Johnson  y.  Simonton,  48  CaL  242; 
Charleston  y.  Pmper,  1  Rich.  L.  364;  Frank- 
fort dk  P.  Pass.  R  Co.  y.  Philadelphia,  58  Pa. 
119;  Johnson  y.  Philadelphia,  60  Pa.  445;  Al^ 
krton  Y.  Chicago,  6  Fed.  Rep.  555;  PotoeU  y. 
Pennsyltania,  127  U.  8.  678,  82  L.  ed.  253. 

The  Yalidity  or  invalidity  of  the  refusal  to 
issue  such  a  permit  is  not  rtluvant  to  this  crim- 
inal prosecution. 

Even  a  contract  with  a  municipal  corpora- 
tion whereby  the  CQntractor  shall  have  the  ex- 
clusive right  to  collect,  remove,  or  dispose  of 
all  garbage  or  offal,  does  not  tend  to  create  a 
monopoly,  but  is  consonant  with  a  valid  exer- 
cise of  the  police  powers  relative  to  health. 

Smiley  v.  JdaeDonald,  42  Neb.  5. 27  L.  R.  A. 
540;  Walker  v.  Jameson,  140  Ind.  608,  28  L.  R. 
A  679;  LomsviOe  y.  Wible,  84  Ky.  290;  Sioift 
V.  New  Tork,  83  N.  Y.  528;  Alpers  v.  San 
Francisco,  82  Fed.  Rep.  503;  National  FertiU- 
mr  Co,  V.  Lambert,  48  Fed.  Rep.  458;  State  v. 
Payssan,  47  La.  Ann.  1029;  State  v.  Fisher,  52 
Mo.  174;  Bitier  Rendering  Co.  y.  Behr,  7  Mo. 
App.  845;  Bae  v.  Flint,  51  Mich.  526;  Be  Lowe, 
54  Ean.  757,  27  L.  R.  A.  545. 

The  general  assembly  has  the  most  plenary 
power  as  to  all  matters  relative  to  the  protec- 
tion of  the  lives,  health,  and  general  well  be- 
ineof  the  citizens  of  the  commonwealth. 

Woodruff  v.  Catlin,  54  Conn.  277;  Woodruff 
V.  Nete  Tork  d  N.  E.  R  Co.  59  Conn.  68;  Sco^ 
na  V.  MeMahon,  62  Conn.  878. 

For  the  purpcNBe  of  exercising  and  carrying 
out  this  police  power  authority  can  be  delegated 
to  sacb  bodies  as  the  legislature  thinks  best. 
Every  city  charter  contains  such  a  delegation. 
8o  the  power  can  be  delegated  to  any  com- 
mittee or  board  already  existing  or  thereto  ex- 
pressly constituted. 

Bapmond  y.  Fish,  51  Conn.  80, 50  Am.  Rep. 
8;  Woodruff  v.  2few  Tork  AN.E.R  Co.  supra; 
State,  New  Tork  db  N.  E.  B.  Co.,  y.  Asylum 
Street  Bridge  Commimon,  68  Conn.  91. 

Any  contract  made  under  l^islative  author- 
ity is  of  binding  force. 

Hartford  v.  Hartford  Electric  Light  Co.  65 
Conn.  324;  Train  y.  Boston  Disinfecting  Co. 
144  Mass.  580.  59  Am.  Rep.  118;  Baker  y.  Bos- 
ton, 12  Pick.  184,  22  Am.  Dec.  421;  2  Hare, 
Am.  Const.  Law,  779;  Com,  y.  Tewksbury,  11 
Met.  55;  /^  Claire  v.  Ihvenport,  18  Iowa,  210; 
htoxicating-LiquoT  Cases,  25  Kan.  751,  87  Am. 
Rep.  284;  Blair  v.  KUpntrick,  40  Ind.  812; 
State  Y.  Brennan*s  Liquors,  25  Conn.  278;  Met- 
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ropolitan  Bd.  of  Excise  v.  Barrie,  84  N.  Y.  657 
PatUrson  y.  Kentucky,  97  U.  8.  501,  24  L.  ed. 
1115;  State  y.  Addinuton,  77  Mo.  118;  Wyne- 
harner  v.  People,  13  N.  Y.  378;  Bartemfyer  v. 
Iowa,  85  U.  8.  18  Wall  129.  21  L.  ed.  929. 

Baidwiiiv  J.,  delivered  the  opinion  of  the 
court: 

The  charter  of  the  city  of  Bridgeport  con- 
ferred upon  the  common  council  ample  power 
to  regulate  by  ordinance  the  collection  and  re- 
moval of  garbage  and  offal.  The  ordinance 
brought  in  question  upon  this  proceeding  deals 
only  (^  2)  with  "such  refuse  matter  as  ac- 
cumulates in  the  preparation  of  food  for  the 
table."  "Refuse  matter,"  as  the  term  is  thus 
employed,  can  embrace  nothing  whigh  has  not 
been  refused  or  rejected  as  unsuitable  for  table 
use.  It  may  be  thus  rejected  because  it  has 
liitleor  no  value  for  human  food,  or  because  it 
is  decayed  or  unwholesome.  It  must,  in  its 
ni^ure,  be  perishable,  and  can  include  little 
which  is  not  liable  to  become  decomposed  or 
offensive  if  left  where  it  falls.  The  con)mon 
council  therefore  had  authority  to  ref^ulate  its 
disposition  in  such  a  way  as  to  prevent  it  from 
becoming  the  occasion  of  a  nuisance.  Much, 
however,  that  is  of  the  nature  of  garbage  and 
offal,  and  has  slight  value  for  table  use.  may 
be  not  unsuitable  for  the  food  of  animals,  for 
manure,  or  as  materials  for  manufacture. 
CoDStruing  this  ordinance  with  the  strictness 
properly  applicable  to  municipal  legislation  of 
a  penal  nature,  the  term  "refuse  matter"  can 
only  extend  to  matter  which  is  in  fact  noisome, 
or  which  has  been  refused  and  rejected  by 
the  owner  as  worthless.  Meat  trimmings, 
potato  parings,  specked  apples,  and  many 
other  things  of  a  like  character,  might  be 
thrown  aside  in  preparing  table  dishes,  and 
yet  properly  utilized  afterwards  for  other  pur- 
poses. The  mode  of  regulation  of  the  disposi- 
tion of  kitchen  refuse  which  is  contained  in 
this  ordinance  seems  to  be  one  of  an  alternative 
character.  The  board  of  health  Is  empowered 
to  take  such  measures  as  it  may  deem  effectual 
for  the  removing  of  this  refuse  from  the  whole 
city  or  any  portion  of  it,  and  to  this  end  to  em- 
ploy or  make  contracts  with  one  or  more 
persons,  subject  to  certain  rules,  of  which  the 
following  are  the  leading  ones:  No  person 
shall  collect  and  transport  such  refuse  in  the 
city  without  first  having  obtained  a  permit 
from  the  board.  It  shall  all  be  carried  through 
the  city  in  water-tight,  covered  carts,  so  loaded 
as  not  to  spill;  each  to|be  plainly  marked  "City 
Garbage  Cart,"wiih  the  name  of  the  contractor, 
and  number  of  the  cart,  and  of  the  ward,  and 
to  be  used  only  when  inspected,  approved,  and 
licensed  by  the  clerk  of  the  board.  All  such 
refuse  is  to  be  placed  by  the  person  on  whose 
premises  it  originates  in  suitable  covered 
vessels,  set  there  in  a  position  convenient  for 
removal,  or  in  some  place  designated  by  the 
clerk  of  the  board,  so  that  it  "may  be  called 
for  bv  the  garbage  contractor  of  said  city;  pro- 
vided, however,  that  any  person  may  be  ex- 
cepted from  the  provisions  of  this  section  upon 
obtaining  a  permit  to  ibat  effect  from  the  clerk 
of  the  board  of  health."  No  other  matter  what- 
ever can  be  placed  in  such  a  vessel.  "The 
farbage  contractor  or  o'her  person  employed 
y  the  board  of  health  shall   call  regularly 
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at  all  dwelling,  tenemente,  hotels,  restauranta, 
or  other  buildings  designated  by  the  said  board, 
and  remove  promptly  and  in  as  cleanly  a  man- 
oer  as  possible  all  garbage  or  offal  that  may  be 
offered,  and  shall  return  the  receptacles  to  the 
place  on  such  premises  from  which  the  same 
were  taken.  All  garbage  and  offal  which  shall 
be  removed  through  said  city  shall  be  carried 
and  deposited  ip  such  places  as  may  be 
designated  and  approved  by  the  board  of 
health,  and  shall  be  disposed  of  in  such  man- 
ner as  not  to  create  a  nuisance,  and  the  covers 
of  all  carts,  wagons,  or  vessels  used  for  the  pur- 
pose of  removing  such  garbage  or  offal  shall 
be  kept  tiehtly  closed  while  they  are  being 
transported  through  the  streets  of  the  city.  Ko 
deposit  of  garbage  or  offal  shall  be  made 
within  the  limits  of  Uie  city  of  Bridgeport,  or 
upon  any  wharf,  or  upon  any  vessel  lying  at 
any  wharf,  except  by  permit  from  the  board 
of  health."  The  clerk  of  the  board  Is  to  enter 
in  a  record  book  "all  contracts  entered  into,  or 
licenses  issued  by  authority  of  said  board."  * 

Under  these  provisions  and  the  authority  of 
the  sprcial  act  of  1895,  the  board  of  health 
might  contract  with  a  single  person  to  collect 
and  remove  garbage  from  the  entire  city,  or 
with  several  persons  to  collect  and  remove  it 
from  as  many  different  portions  of  the  city.  It 
miffht  also  make  such  contracts  with  respect 
to  part  of  the  city,  or  to  certain  buildings  in 
part  of  the  citv,  and  leave  the  collection  and 
removal  of  garbage  from  other  places  open  to 
those  who  obtained  from  its  clerk  a  proper  per- 
mit,  and  provided  proper  means  of  transporta- 
tion. By  neither  method  of  procedure  would 
any  monopolv  be  created  by  which  the  com- 
mon rights  of  citizenship  would  be  infringed 
upon.  8lafighter'Hou9e  Cases,  83  U.  8. 16  Wall. 
36,  21  L.  ed.  894;  Alpers  v.  San  Francisco, 
32  Fed.  Rep.  508;  National  Fertilizer  Co.  ▼. 
Lambert,  48  Fed.  Rep.  468.  Nor  did  the 
absence  in  the  charter  of  any  express  pro- 
vision as  to  the  grant  of  licenses  to  engage 
in  this  business  prevent  the  common  council 
from  resort  to  that  mode  of  regulation,  since  it 
was  a  business  which,  as  usually  carried  on, 
is  in  its  nature  dangerous  to  the  public  health; 
and  as  carried  on  m  Bridgeport  might,  under 
the  act  of  February  28,  1895.  have  been  made 
by  the  board  of  health  the  subject  of  a  public 
contract.  Over  any  such  occupation  a  strict 
watch  must  be  kept,  and  the  general  police 
powers  vested  in  the  city  by  p  24  of  its  charter, 
IB  connection  with  the  act  of  1895,  justify  the 
implication  of  a  right  to  limit  the  number  of 
those  who  pursue  it.  State  v.  Wordin,  56  Conn. 
216, 226;  Be  Vandine,  6  Pick.  187, 17  Am.  Dec. 
851. 

The  defendant  offered  evidence  to  show  that 
he  had  been  for  many  vears  engaged  in  the 
business  of  collecting  ana  removing  garbage  in 
Bridgeport,  in  carts  so  constructed  as  to  satisfy 
the  requirements  of  the  ordinance;  and  that  he 
had  applied  to  the  clerk  of  the  board  for  a  li- 
cense or  permit,  and  met  with  a  refusal.  He 
also  offered  evidence,  which  was  excluded, 
that  permits  had  been  previously  issued  to 
others;  but  that,  before  he  applied,  the  board 
bad  instructed  its  clerk  to  issue  no  more  to  any- 
one. This  evidence  was  properly  excluded. 
The  board  of  health  having  the  right  tol 
limit    the    number  of   those  engaged  in  this! 


particular  occupation,  the  defendant  had  no 
absolute  title  to  a  license.  If  the  number 
which  it  had  issued  was  unreasonably  small, 
and  if  an  inquiry  into  that  subject  was  open  to 
him  in  any  proceeding,  it  was  certainly  not 
open  in  this,  to  which  the  board  was  not  a 
part;^.  He  could  not  thus  assume  to  take  the 
law  into  his  own  hands,  and  pursue  the  busi- 
ness without  a  license,  because  a  license  had 
been  wrongfully  refused.  His  remedy,  if  he 
had  any,  would  be  to  apply  by  mandamus  to 
compel  the  board  to  grant  him  oqe. 

The  defendant  offered  evidence  to  show  that 
all  the  garbage  collected  by  him  came  from  cer- 
tain restaurants,  with  the  proprietors  of  which 
he  had  contracts  tor  its  removal.  This  also 
was  properly  excluded.  It  was  not  claimed, 
and  cannot  be  assumed,  that  such  engagements 
had  been  entered  into  before  the  adoption  of 
the  ordinance.  Without  inquiring  whether, 
had  the  fact  been  otherwise,  the  Taw  would 
have  been  otherwise,  it  is  sufficient,  as  the  case 
stands,  to  say  that  no  contract  to  perform  an 
unlawful  act  can  Justify  its  performance. 

The  defendant  further  offered  evidence  to 
prove,  and  claimed  that  it  did  prove,  that  the 

garbage  he  collected  was  fresh,  and  some  of  it 
t  for  food;  and  there  was  no  evidence  on 
either  side  tending  to  show  'that  any  of  tills 
garbage  "was  sour  or  putrid,  and  for  tliat 
reason  dangerous  to  the  public  health."  In 
view  of  this,  the  defendant  asked  the  court  to 
instruct  the  jury  that  "the  privilege  of  con- 
tracting to  transport  garbage  is  a  liberty  and 
property  right,  of  which  one  cannot  he  de^ 
prived  without  due  process  of  law,  unless  the 
jury  find  that  such  garbage,  at  the  time  of  its 
transportation,  is  a  nuisance,  and  detrimental 
to  health."  Such  instructions  were  properly 
refused.  It  was  a  violation  of  the  ordinance 
to  collect  and  transport  the  kitchen  refuse 
which  was  its  subject,  whether  such  of  it  as 
was  being  transported  at  the  time  of  the  act 
complained  of  was  noxious  or  innoxious.  It 
was  enough  that  it  was  *'such  refuse  matter  as 
accumulates  in  the  preparation  of  food  for 
the  table."  There  is  so  much  of  this  kind  of 
matter  that  is  offensive  and  dangerous  to  the 
health  of  the  community  that  all  may  be 
properly  made  the  subject  of  public  super- 
vision and  control.  The  ordinance  does  not 
extend  to  everything  that  is  separated  and 
thrown  aside  in  the  preparation  of  food  for  the 
table.  Whatever  of  this  description  is  not 
abandoned  as  worthless,  remains  property 
which,  so  long  as  it  does  not  cnnstitute  a 
nuisance,  may  be  sold  or  otherwise  disposed  of 
at  the  will  of  the  owner.  If  the  evidence  had 
shown  both  that  the  contents  of  *he  defend- 
ant's cart,  while  they  had  been  rejected  for 
table  use,  were  not  offensive,  and  that  they 
were  in  his  possession  as  the  agent  or  vendee 
of  the  original  owners,  he  might  have  been  en- 
titled to  a  verdict,  for  he  could  not  then  have 
been  engaged  in  the  business  for  which  a  li- 
cense was  required. 

The  court  of  common  pleas  was  requested, 
but  declined,  to  instruct  the  Jury  that,  "the 
board  of  health  has  no  power  to  assume  in  ad- 
vance that  era rbage  is  or  will  become  a  nuisance, 
and  detrimentalto  public  health,  and  so  con- 
tract arbitrarily  for  its  removal,  or  prohibit  its 
removal  by  purchasers  thereof;  that  the  board 
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of  health  cannot  prohibit  the  carrying  on  of  a 
lawful  buuoess  not  necessarily  a  nuisance,  and 
which  may  be  conducted  without  injury  or 
danger  to  the  public  health;  that  the  common 
council  has  no  power,  under  the  charter  of  the 
city  of  Bridgeport,  to  refuse  a  citizen  the  right 
to  exercise  a  lawful  calling,  or  to  prohibit  his 
exercise  of  the  same  when  not  dangerous  to 
public  health  or  safely."  There  was  no  error 
in  refusing  Uiese  instrurtioos.  Ample  au- 
thority is  found  in  the  charter  and  the  act  of 
1995  for  doling  with  the  business  of  disposing 


of  garbage  and  offal  as  one  dangerous  to  the 
public  health.  Any  occupation  oomes  within 
the  range  of  the  police  power  which  is  such  as 
to  be  naturally  liable  to  create  a  nuisance  un- 
less subjected  to  special  regulations,  whether  it 
be  so  conducted  as,  in  ikct,  to  create  a  nui- 
sance or  not.  The  prevention  of  nuisances  is 
quite  as  important  as  their  abatement.  Rath 
mond  Y.  Fuh,  61  Conn.  80,  96,50  Am  Rep.  8. 
There  U  no  error  in  the  judgment  appealed  freim. 

The  other  Judges  concur. 


FLORIDA  SUPREME  COURT. 


John  M.   HENDRY  eiuL^  AppU., 

V. 

Samuel  BENLIB A,  Admr.,  etc,  of  MoaesB. 

LeYy,  Deceased* 

(8711a.  600  J 


*!•  The  yeoerie  term  ''moneys  ooyen 
everjthiDff  that  \xf  oommon  oonsent  represents 
property,  and  pasMsas  money  In  ourreotbusl- 
neBB  traoaaotlons;  and  the  payment  of  a  debt  or 
Judgment  dortnff  the  late  OlTil  War  hi  Conf  eder- 
aAo  money,  and  aooepted,  will  be  regarded  as  a 
fall  settlement,  not  sobjeot  to  be  again  opened. 

ji«  n  at  the  time  aad  plaee  ef  peyment 
in  Genfedentte  monejTv  tt  was  generally  re- 
oelved  in  buslDess  transaotioDS,  and  was  in  fact 
the  current  money  of  the  oountry,  an  airent*8 
aathority  to  reoeive  it,  in  the  abseace  of  dlre<y 
tions  to  the  contrary  from  a  resident  prindpaU 
will  be  presumed. 

8«  The  receipt  ef  mooejr  doe  on  a  judgment, 
by  an  officer  authoriaed  by  law  to  accept  it,  will 
satisfy  the  debt. 

4.  Clerks  ef  the  eireuit  eonrC  were  not 
si^vthorlaed  by  statute,  in  this  state,  in  1884,  to 
receive  payments  of  Judgments,  or  to  accept 
money  on  Judgments  as  paid  into  the  registry 
of  the  court  without  a  judicial  order  for  that  pur- 
pose; and  tbe  payment  to  such  officers  on  a  jodg. 
ment,  without  prior  authority,  or  subsequent 
mtifloatlon  on  the  part  of  the  judgment  credit- 
or, was  no  payment  to  him. 

5.  Mone^  made  en  ezeentloii  eaitf  hj 
flitatntet  be  paidlto  an  attorney  of  rec* 
4>rd  of  a  party  in  whose  favor  the  execution  is- 
•oed;  but  snob  attorney  has  no  authority,  by 
▼trtue  of  such  relation,  to  authorize  a  clerk  of 
the  circuit  oourt,  in  Us  official  capacity,  and 
standing  in  no  previous  relationship  of  agency  to 
the  attorney  or  the  judgment  creditor,  to  accept 
money  on  a  judgment. 

6«  A  contract  fer  the  trarehaee  ef  real 
estate  w^ae  made  in  1864.  payments  to  be 
in  three  annual  instalments.  Tbeparcbasersdid 
not  go  into  possession,  nor  make  any  improve- 
ments. Suit  was  instituted  and  judgment  ob- 
tained on  tbe  purchase-money  notes  in  1863,  and 
no  valid  payment  of  tbe  judgment  was  made 
during  the  late  Civil  War,  nor  any  effort  to  pay 
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sinee;  and  tbe  land  has  greatly  enbaneed  le 
value,  and  the  purchasers  have  become  insolvent. 
Held,  that  speoiilc  perl ormanoe  of  the  oontraot|to 
oonvey  will  not  be  decreed,  on  account  of  the 
long  period  of  time  since  the  making  of  the  con- 
tract, the  changed  condition  of  the  property  as 
to  values,  and  tbe  laches  of  the  purchasers  in  not 
complying  with  the  contract. 

7*  Ctenerallj't  when  the  epeelfle  per- 
formance of  a  written  oontraot  to  convey 
land  is  denied.  Its  rescission  will  be  deoreed. 

Ofay  19,]jmj 

APPEAL  by  defendants'  from  a  decree  of 
the  CircuU  Court  for  Alachoa  County  la 
favor  of  complainant  In  a  suit  brought  to  can- 
cel an  agreement  for  the  sale  of  real  estate. 
Modified, 
The  facts  are  stated  In  the  opinion. 
Mr.  Angam  Paterson  for  appellants. 
Mesert,  Ceoper  M  Cooper  for  appellee. 

Mabry*  Ch.  J.,  delivered  the  opinion  of  the 
court: 

David  L.  Yulee«  as  administrator  of  the  es- 
tate of  Moses  E.  Levy,  deceased,  filed  a  bill 
against  appellants,  JobnM.  Hendiy,  Archibald 
and  Norman  Campbell,  for  the  purpose  of  can- 
celing a  written  agreement  for  the  sale  of 
several  sections  of  land  situated  in  Alachua 
county,  entered  into  by  and  between  the  de- 
cedent Levy  and  appellants.  The  written 
contract  to  convey  the  land  was  made  in 
March,  1854,  and  Levy  agreed  thereby  to  sell 
the  sections  of  land  described,  for  $7,000,  in 
three  instalments,  evidenced  by  promissory 
notes  executed  by  the  parchasers,  and  due,  re* 
spectively.  January  1, 1856,  January  1,  1856, 
and  Januarv  1,  1857.  The  agreement  was  to 
convey  the  lands  by  warranty  deed  when  tbe 
last  payment  of  the  notes  was  made. 

The  material  parts  of  tbe  bill,  as  amended, 
allege  tbe  contract  of  sale  from  Moses  E.  Levy 
to  tbe  purchasers,  Hendry  and  the  Campbells*, 
tbe  death  of  the  former,  and  the  appointment 
of  David  L.  Yulee  as  his  administrator:  that 
the  defendants  wholly  failed  to  pay  their  said 
notes  when  they  became  doe;  and  that  Yulee. 
as  administrator,  brought  suit  in  Columbia 
county  on  the  notes,  and  obtained  Judgment 


Nora— As  to  note  payable  in  foreign  money,  see 
HofTue  V.  Williamson  (Tex.)  20  L.  R.  A.  481. 
As  to  contracts  ■peeitically  calling  for  payment 
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in  coin,  see  noU  to  Skinner  v.  Santa  Rosa  (Cat.)  29 
L.  B.  A.  SU./ 
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against  the  Campbells.  The  date  of  the  Judg- 
ment was  ia  the  year  1868,  during  the  late 
Civil  War.  It  ia  further  alleged  that  the  judg 
ment  record  and  the  notes  were  burned  in  the 
court-house  of  Columbia  county  in  the  year 
1866,  and  that  no  part  of  the  judgment  or 
DOtes  had  even  been  paid,  either  to  Levy  in  his 
lifetime,  or  his  administrator  since,  and  that 
said  defendants  were  insolvent, — without 
means  out  of  which  to  collect  the  purchase 
money  agreed  to  be  paid  by  them  for  the  lands; 
that,  on  account  of  the  failure  of  defendants 
to  pay  the  purchase  money  for  the  lands,  they 
bad  forfeited  all  rights  or  claim  under  the  con- 
tract of  purchase,  and  that  complainant  was 
willing  and  offered  to  cancel  the  said  judgment 
obtained,  if  the  court  should  so  direct;  that 
defendants  had  never  been  in  possession  of  the 
lands  under  the  contract,  but  Levy  and  his  rep- 
resentatives had  at  all  times  since  the  sale  been 
in  posbessioD,  paid  taxes,  and  exercised  owner- 
ship, and  that  the  lands,  since  the  contract  of 
sale,  had  greatly  increased  in  value,  and  were 
then  worth  greatly  more  than  when  the  agree- 
ment to  sen  was  made;  that  all  the  other 
lands  belonging  to  the  estate  bad  been  sold, 
under  order ^of  court,  for  division  among  the 
heirs,  and  the  lands  in  question  were  held  by 
the  administrator,  under  an  order  of  court,  to 
pay  a  balance  due  certain  of  the  heirs  on  ac- 
count of  their  distributive  portions,  and  it  was 
important  that  the  estate  be  closed  up  at  an 
early  day.  It  is  also  alleged,  on  information, 
that  defendant  Hendry  claimed  to  have  paid 
certain  paper  bills  or  notes,  known  as  "Con- 
feilerate  currency,"  on  the  said  judgment,  to 
the  clerk  of  the  circuit  court  of  Columbia 
county,  which,  if  true,  was  not  authorized  or 
consented  to  by  complainant,  or  any  person  for 
him,  and  such  pretended  payment,  if  made, 
was  never  received  or  recoirnized  by  him;  and, 
further,  that  said  Confederate  currency  was 
not  such  money  as  he  was  authorized  to  re- 
ceive, or  could  legally  and  properly  receive,  as 
administrator,  in  the  pavment  of  said  debt. 

The  answer  of  defendants  admits  the  death 
of  Levy,  and  grant  of  letters  of  administration 
on  his  estate  to  David  L.  Tulee,  and  also  the 
written  agreement  of  sale  of  certain  lands,  as 
alleged  in  the  bill,  except  as  to  the  description 
of  the  lands  given,  and  aa  to  this  the  answer 
sets  out  what  is  alleged  to  be  the  correct  de- 
scription of  the  lands  agreed  to  be  conveyed  by 
Levy  upon  the  judgment  of  the  notes  given  for 
the  purchase  money  of  the  same.  It  is  alleged 
that,  upon  the  execution  of  the  contract,  de- 
fendants went  into  possession  of  the  lands,  and 
have  held  possession  ever  since,  It  is  admitted 
that  suit  was  instituted  on  the  notes,  and  Judg- 
ment obtained  thereon,  in  Columbia  county. 
In  the  year  1868;  but  it  is  alleged  that  defend- 
ants paid  the  judgment  in  full  on  the  26th  day 
of  January,  1864,  and  had  the  same  fully  dis- 
ehargedand  satisfied. 

Defendants  further  answered  that  Moses  E. 
Levy  died  before  either  note  became  due,  and 
when  they  became  due  defendants  were  in- 
foro.ed  that  Levy  left  a  will,  and  there  existed 
at  the  time  grave  doubts  as  to  whether  David 
L.  Yulee  was  authorized  to  receive  payment  of 
the  notes  and  execute  a  deed,  and  for  that  reason 
tender  of  payment  was  not  made;  that  when 
the  Judgment  was  obtained  on  the  notes  the 
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currency  of  the  country  was  Confederate 
money,  and,  when  levy  was  about  to  be  made, 
defendants  offered  to  turn  over  the  lands  for 
the  judgment,  or  pay  the  same  in  Confederate 
money,  and  that  complainant  refused  to  take 
the  lands,  but  agreed  to  accept  Confederate 
money;  that  defendants  sold  a  stock  of  cattle 
for  Confederate  money,  and  with  it  paid  the 
judgment  in  full  to  James  Banks,  the  aitomey 
of  record  cf  complainant,  and  the  money  was 
deposited  in  the  clerk's  ofiice,  in  the  registry 
of  the  court,  by  order  of  said  attorney,  after 
taking  out  his  fees  and  costs.         * 

Defendants  allege  that  the^  bad  paid  the 
taxes  on  the  lands,  and  complamant  had  not, 
and  that  in  the  year  1864,  after  the  judgment 
was  paid,  they  were  informed  that  complain- 
ant refused  to  pay  the  taxes  on  the  lands,  and 
referred  the  tax  collector  to  the  defendants  for 
payment. 

it  is  admitted  that  the  court-house  and  rec- 
ords in  Columbia  county  were  destroyed  by 
fire,  but  it  is  alleged  that  the  judgment  was 
paid  prior  to  that  time. 

Defendants  also  filed  a  cross  bill,  in  which 
they  allege  fully  all  the  material  facts  set  up 
in  their  answer,  and  pray  for  the  affirmative 
relief,  of  the  specific  execution  of  the  written 
agreement  to  convey  the  landa 

The  answer  to  the  crossbill  admits  the  alle- 
gations as  to  the  agreement  to  sell  the  lands, 
and  the  judgment  rendered  in  Columbia 
county  in  1868.  The  allegation  at  to  posses- 
sion of  the  lands  by  complainant  in  the  cross 
bill  is  denied,  as  well  as  all  the  other  material 
allegations  as  to  the  agreement  to  accept  Con- 
federate money  in  payment  of  the  judgment, 
or  the  authority  of  anyone  to  accept  the  same 
for  defendant.  It  is  alleged  that  defendant 
could  not,  in  the  execution  of  his  trust,  accept 
Confederate  money  in  payment  of  the  purchase 
money  for  the  lands,  and  that  he  did  not  in 
sist  on,  or  press,  the  payment  of  the  said  judg- 
ment. It  IB  also  alleged  that  complainant 
was  barred  by  lapse  of  time  and  the  staleneas 
of  his  claim,  as  well  as  by  the  statute  of  lim- 
itations, from  attempting  a  specific  perform 
ance  of  the  contract  after  so  long  a  time. 

After  the  issues  were  made  up,  but  before 
proof  taken,  David  L.  Tulee  died;  and  Sam- 
uel Benlisa  was  appointed  administrator  de 
bonis  non  on  the  estate  of  Moses  E.  Levv,  de- 
ceased, and  was  admitted  as  a  party  in  tiie 
proceedings,  in  the  place  of  deceased  adminis- 
trator. 

On  final  hearing  the  cross  bill  was  dismissed, 
and  the  contract  for  the  sale  of  the  lands  was 
canceled,  on  the  allegations  and  proofs  under 
the  original  bill. 

A  material  and  controlling  question  on  the 
appeal  In  this  case  relates  to  the  alleged  pay- 
ment with  Confederate  money  of  the  Judiv- 
ment  obtained  in  Columbia  county.  If  this 
payment  was  ineffective  to  discharge  the  debt, 
appellants  were  in  great  laches  in  not  paying, 
or  offering  to  pay,  for  the  lands,  as  it  is  not 
shown,  or  attempted  to  be  shown,  that  any 
other  payment  was  made,  or  offered  to  be 
made,  on  the  land  notes.  It  is  alleged  and  not 
denied,  that  appellants  were  insolvent,  and 
had  no  effects  out  of  which  the  purchase 
monev  could  be  made;  and  we  think  it  is 
I  clear  trom  the  evidence  that  they  were  not  in 
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possession  of  the  lands  before  the  bill  wm  filed 
agaiost  tbem.  The  lands  were  wild  and  un- 
improred,  aod  there  is  no  evidenre  of  any 
actual  possession  on  the  part  of  appellants  be- 
fore suit  was  brought.  Subsequent  to  the  war, 
some  of  the  Isnds  were  sold  for  taxes,  and 
priTties  other  than  appellants  obtained  posses- 
sion under  tax  deeds;  and  the  administrator 
^ued  for:  and  recovered  possession  of  the  lands 
held  under  such  deeds.  It  la  also  shown  that 
he  paid  taxes  on  the  lands,  and  bad  an  sgent 
to  protect  them  from  depredations.  Appel- 
lants, it  appears,  paid  some  taxes  on  the  lands, 
and  looked  after  them  to  some  extent;  bat 
there  was  no  possession  or  improvement  of  the 
lands  on  their  part,  and  they  have  no  status  on 
this  account,  as  was  the  case  in  Tate  y.  Ansei- 
coia,  Gfilf.  Lh  dD.  09.  (decided  at  this  term) 
37Fla.^, 

The  contract  for  the  sale  of  the  lands  was  made 
in  1854,  aod  it  is  alleged,  and  not  denied,  that 
the  property  had  greatly  increased  in  value  at 
tbe  time  the  bill  was  filed.  On  account  of  the 
long  period  of  time  since  the  making  of  the 
coDtract  of  purchase,  and  the  chang^^coodi- 
tioD  of  the  property  as  to  value,  there  can  be 
DO  basis  of  any  equity  for  a  specific  perform- 
ance of  the  contract,  unless  the  Judgment  on 
the  notes,  and  the  alleged  payment  with  Confed- 
erate money,  changes  the  case.  Knox  v. 
Spratt,  23  Fla.  64.  In  proof  of  the  payment 
of  tbe  judgment,  appellants  put  in  evidence  a 
receipt  as  follows: 

Lake  City.  Florida,  Jan'y  25th,  1864. 
State  of  Florida,  Columbia  County. 
Be  it  remembered  that,  on  this  day,  received 
into  >he  registry  of  this  court  the  full  an^oiint 
of  piincipal,  interest,  and  costs  in  a  suit  peud- 
\ng  in  said  court,  to  wit,  David  L.  Yulee,  ad- 
ministrator of  Moses   E.  Levy,  as.  John    M. 
Hendry,    Archibald  Campbell,  and   Norman 
Campbell,  at  the  hands  of  John  M.  Hendry. 
•   Witness  my   name  and  seal  of  olBce,  day 
and  date  above  vnritten. 

[Signed]    Samuel  R.  Mattair, 

Clerk  a  0.  0.  0. 

It  appears,  both  from  the  pleadings  and 
proof,  and  is  conceded  l^  counsel  for  appel- 
lants, that  the  amount  received  by  the  clerk 
and  referred  to  in  the  receipt,  was  in  Confed- 
erate money;  and  the  first  contention  is  that 
the  payment  of  the  amount  due  on  the  judg- 
ment, to  tbe  clerk  was  of  itself  a  valid  pay- 
ment and  satisfaction  of  the  same.  It  is  not 
contended  that  the  administrator  ever  received 
tbe  money  from  the  clerk.  Tbe  proof  is  clear 
that  he  never  received  it,  and  that  he  informed 
Hendry,  within  three  months  after  the  pav- 
ment  to  the  clerk,  that  he  could  not  and  would 
not  accept  it  There  Is  no  showing  that  the 
administrator  himself  gave  any  directions  to 
the  derk  to  receive  tbe  money.  The  author- 
ities cited  by  counsel,  in  support  of  the  conten- 
tion that  payment,  of  itself,  to  the  clerk  was  a 
discharge  of  the  judgment,  sustain  the  view 
that  the  receipt  or  money  due  on  a  judgment, 
by  an  officer  having  authority,  in  his  official 
capacity,  to  accept  it,  will  satisfy  the  debt, 
(a  tbe  case  of  Qonernor  v.  Read,  88  Atl.  252, 
where  a  payment  to  a  clerk  was  held  to  be  a 
discbarge,  he  was  authorized  by  statute  to  re- 
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oelve  payment  in  money  after  the  Jadgment 
was  renaered.  And  so  in  the  cases  of  Bartty 
V.  Walden,  23  La.  Ann.  182;  Boyd  v.  8nlf9,  89 
Ga.  72,  and  Benly  v.  Franklin,  8  Coldw.  472, 
91  Am.  Dec.  296.  where  payments  were  made 
to  sberilTs,  they  were  authorized  officers  to  re- 
ceive payment.  In  the  present  case  it  is  left  in 
doubt  whether  any  execution  ever  issued  on 
the  Judgment  in  question,  but,  however  that 
may  Im,  there  was  no  payment  to  the  sheriff; 
and  we  need  not  consider  the  effect  of  such  a 
payment,  if  it  had  been  made.  We  find  no 
statute  existing  at  the  time  authorizing  tha 
clerk  to  receive  payment  of  Judgments,  or  to 
accept  money  as  paid  into  the  regi.<^try  of  the 
court  on  Judgments,  without  a  ludicial  order 
for  that  purpose;  and  our  conclusion  is  that 
the  clerk  had  no  authority,  by  virtue  of  his 
capacity  as  clerk,  to  accept  the  money  and  dis- 
charge the  judgment. 

The  allegation  in  both  the  cron  bill  and  an- 
swer of  appellant  is  that  the  Confederate 
money  was  paid  to  the  attorney  of  record  of 
Levv%  administrator,  and  deposited  in  the 
clerk's  office,  In  the  registry  of  the  court,  by 
order  of  said  attorney.  It  is  now  further  con- 
tended that  the  Confederate  money  was  paid  to 
the  clerk  under  the  direction  of  the  attoruey 
of  record  of  the  administrator,  and  that  such 
attorney  was  authorized  to  satisfy  the  judg- 
ment. In  reference  to  tbe  ri^ht  of  an  agent 
to  receive  paper  currency  issued  by  tbe  Con* 
federate  government,  the  decisions  have  not 
been  harmonious.  No  court,  since  the  war,  has 
held,  so  far  as  we  know,  that  Confederate  treas- 
ury notes  were  issued  by  lawful  authority;  but 
*'moDey"  has  l)een  recognized  generally  by  the 
courts  as  a  generic  term,  covering  anything  that 
by  consent  is  made  to  represent  property,  and 
pass  as  such  in  current  businesstransactions,  and 
that  when  a  judgment  or  debt  has  been  paid 
in  Confederate  money,  and  accepted,  the  trans- 
action must  be  regarded  as  settled,  and  cannot 
be  opened.  Several  decisions  go  to  the  extent 
that  if  at  the  time  and  place  of  payment  Con- 
federate money  was  generally  received  in  bua- 
iness  transactions,  and  was  in  fact  tbe  current 
money  of  the  country,  the  agent's  authority  to 
receive  such  money,  in  the  absence  of  any  di- 
rections to  tbe  contrary,  may  be  presumed. 
This  rule  has  been  applied,  not  only  when  tha 
creditor  and  debtor  were  within  the  same  state, 
but  when  the  creditor  resided  in  a  state  not  a 
member  of  the  Confederacy,  and  the  debtor 
was  within  the  Confederate  lines.  King  v. 
King,  87  Ga.  205;  WesHfrook  v.  DavU,  48  Oa. 
471;  Bodgers  v.  Boss,  46  Tex.  505;  Burfard  v. 
Memphis  BuUetin  Co.  9  Heisk.  691;  Fidgeony. 
William*,  21  Gratt  251;  Hale  y.  WaU,  29 
Gratt.  424;  Robinson  v.  InUrnational  L,  Assur, 
8oc.  42  N.  Y.  64,  1  Am.  Ren.  400;  Glasgow  y. 
Lipse,  117  U.  a  827,  29  L.  ed.  901;  Martin  v. 
United  States,  2  T.  B.  Mon.  90,  15  Am.  Dec. 
129.  Other  decisions  hold  that  the  rule  should 
not  be  applied  where  the  creditor  was  within 
tbe  Federal  lines,  with  communication  between 
him  and  bis  agent  in  the  Confederacy  de- 
stroyed. In  such  a  case  it  has  been  held  that 
no  implied  authority  to  receive  Confederate 
money  existed,  and  that  a  payment  to  tbe 
agent  or  attorney  did  not  discbarge  tbe  debt. 
Harper  v.  Earcey,  4  W.  Va.  539;  Alley  v. 
Bogers,  19  Gratt.  866;  Waterhovse  v.  Lovisiana 
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Oitusens'  Bank,  35  La.  Ann.  77;  F^etz  v.  &0' 
ver,  89  U.  8.  22  Wall.  198.  22  L.  ed.  769.  In 
the  present  case  the  receipt  for  the  money — the 
record  evidence  of  the  payment  made  at  the 
time  of  the  transaction — does  not  disclose  any 
f^encT  of  any  attorney  in  connection  with  it. 
The  Clerk  who  executed  the  receipt  states,  as  a 
witness,  that  he  received  the  money  under  the 
directions  of  James  Banks,  as  the  attorney; 
and  his  recollection  was  that  Banks  was  the  at- 
torney of  record,  if  signing  the  docket,  and 
having  the  direction  and  control  of  the  case, 
make  him  an  attorney  of  record.  The  witness 
had  no  recollection  as  to  what  lawyer  or  law- 
yers signed  the  prsecipe  for  the  writs  when  the 
suit  was  commenced.  He  repeats  that  he  took 
the  money  under  the  directions  of  Banks,  whom 
he  regarded  as  the  attorney  of  record  man- 
aging the  case,  and  that,  after  asking  If  it 
was  right  for  him  to  receive  the  money,  Banks 
said  it  was,  and  that  he  governed  the  case;  that 
he  ( Banks )dictated  the  receipt,  made  the  calcula- 
tion, and,  after  costs  and  fees  were  paid,  the  bal- 
ance was  left  with  the  witness,  in  what  Banks 
called  I  he  "registry  of  the  court."  Hendry  testi- 
fied (that  the  money  was  paid  into  the  registry 
of  the  court,  as  evidenced  by  the  receipt  under 
the  instructions  of  James  Banks,  attorney  for 
the  administrator,  and  that  the  attorney  was 
present,  and  consented  to  the  payment.  On 
cross  examination,  in  answer  to  the  question 
to  whom  he  paid  the  money,  he  said  "the 
clerk  was  representing  the  sheriff  at  the  time. 
He  said  the  sheriff  was  out  of  town.  Col. 
Banks  was  present,  as  I  have  stated,  and  the 
money  was  left  in  the  clerk's  hands."  The 
testimony  of  Qeorge  K.  Fairbanks  establishes 
the  fact  that  he  was  the  attorney  of  record 
who  instituted  the  suit  of  the  administrator 
against  appellants.  He  produced  an  original 
summons  in  the  case,  which  had  been  left  in 
his  hands,  with  his  name  indorsed  on  it  as  sole 
attorney.  It  is  true  he  did  not  obtain  the 
judgment  and  was  absent  when  it  was  ren- 
dered, but  it  is  evident  from  his  testimony  that 
he  was  the  attorney  who  originally  com- 
menced the  suit.  The  statute  (Thomp.  Dig. 
p.  859,  g9)  provides  that  "all  moneys  maae 
upon  executions  in  this  state  shall  be  paid  to 
the  attorney  of  the  party  in  whose  favor  ex- 
ecution shall  have  issued.  .  .  .  And  in 
any  case  when  the  name  of  more  than  one  at- 
torney shall  appear  upon  the  records  of  the 
court,  the  money  shall  be  paid  to  the  attorney 
who  originally  commenced  the  suit,  or  to  him 


who  made  the  original  defense."  We  think 
the  testimony  is  noi  sufficient  to  overcome  the 
answer  to  the  cross  bill,  and  establish  the  fact 
that  the  money  was  paid  to  James  Banks  as  at- 
torney for  the  administrator.  If  he  intended  to 
receive  the  money,  it  is  strange  that  he  did  not 
accept  it,  and  execute  a  receipt  for  it  in  his  own 
name.  He  died  before  the  present  suit  was 
instituted,  and  his  testimony  couid  not  be  pro 
duced,  but,  on  the  showing  made,  the  most  that 
can  be  affirmed  is  that  he  consented  to,  or  di- 
rected the  clerk  to  receive  the  money.  Know- 
ing the  fact  tbat  he  was  not  the  attorney  who 
originally  instituted  the  suit,  it  may  have  been 
his  purpose  not  to  receive  the  money  himself, 
but  have  it  deposited  with  the  clerk,  for  the 
administrator  to  accept.  If  it  be  conceded 
that  Banks  was  the  attorney  for  the  adminis- 
trator when  the  judgment  was  obtained,  we 
do  not  see  that  he  had  any  authority,  express 
or  implied,  to  authorize  the  clerk  to  receive 
the  money.  The  latter  stood  in  no  previous 
relation  of  agency  to  either  Banks  or  the  ad- 
ministrator, and  was  not  authorized  by  law  to 
receive  the  money.  Dickson  v.  Wright,  52 
Miss.  586,  24  Am.  Rep.  677.  The  decree  dis 
missing  the  cross  bill  must,  in  our  judgment, 
be  affirmed. 

The  failure  of  appellants  to  show  any  valid 
payment  of  the  judgment  leaves  them,  as  be 
fore  stated,  in  great  laches  in  not  complving 
with  their  contract  of  purchase.  Aside  from 
the  fact  that  judgment  was  obtained  on  the 
notes,  the  court  would  not  hesitate  to  cancel 
the  contract  Under  the  circumstances  of  the 
case,  and  in  view  of  the  insolvency  of  appel- 
lants, as  shown,  we  are  of  the  opinion  that  the 
court  was  right  in  canceling  the  contract. « 

Appellants  are  in  no  condition  to  ask  for  a 
specinc  performance  of  the  contract,  and,  in 
general,  when  a  specific  performance  is  de- 
nied a  rescission  will  be  decreed.  Kirby  v. 
Barriwn,  2  Ohio  St.  826,  69  Am.  Dec.  677. 
The  complainant  in  the  original  bill  offered  to 
cancel  the  judgment,  and  the  decree  should 
have  so  directed,  and  to  this  extent  it  will  be 
modified.  The  judgment  record  was  burned 
in  1866,  and  has  never  been  re-establishei,  so 
far  as  is  shown,  but  the  decree  in  the  present 
case  should  provide  against  any  possible  claim 
under  the  judgment. 

T^ie  decree  m  affirmed,  with  the  modification 
indicated,  and  an  order  will  be  entered  accord- 
ingly. 


GEORGIA  SUPREME  OOURT. 


John  D.  BAGLEY,  Plff.  in  Err.^ 


V. 


COLUMBUS  SOUTHERN  RAILWAY 
COMPANY. 


(. 


Ga.. 


.) 


^  1  •   A  Justice**  court  has  noQurUdletton 

of  an  action  for  damages  to  realty. 

•HeadDotes  by  SoocoNa  Ob.  J. 


8.   Fences  permaaently  afllzed  to  Isa^ 

constitute  a  part  of  the  realty;  and,  as  a  gpeneral 
rule,  unmatured  orops  ffrowing  upon  land  be- 
longing to  the  owner  of  the  orops  are  to  be  re- 
garded as  part  and  parcel  of  the  land. 

8.  It  follows  that  a  Jnstioe's  court  haa 
no  Jurisdiction  of  aa  action  for  dam- 
ag^es  alleged  to  have  been  oocaalooed  by  the 
negligence  of  a  railway  company  In  setting  fire 
to  and  burning  fenoes  inclosing  the  plaintff^s^ 


Note.— How  far  orops  are  personal  property  for 
the  purpose  of  levy  and  sale  is  considered  in  a  mns 
to  PoUey  V.  Johnson  (Kan.)  28  L.  K.  A.  2S8. 
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For  sale  or  mortgage  of  future  crops, 
Dickey  v.  Waldo  (Mich.)  88  L.  B.  A.  iA 
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famd,  and  oaaolBff  damaffe  to  his  pasture  and  to  a 
orop  of  nnmatured  cotton  ffrowinir  In  his  field. 

(June  18,  1898.) 

ERROR  to  the  Superior  court  for  Chatta- 
hoochee County  to  review  a  Judgment  re- 
versing a  Judgment  of  a  justice  of  the  peace  In 
Slaintiff's  fayor  in  an  action  brought  to  recover 
amagea  for  injuries  caused  by  fire  set  out  by 
one  of  defendant's  locomotives.    Afflrmed. 

The  case  sufficiently  appears  in  the  opinion. 

Mr  I«eonidMi  McLester,  for  plaintiff  in 
error: 

When  trees,  either  growing  or  matured,  are 
destroyed  by  the  wrongful  act  of  another,  the 
owner  may  bring  his  action,  either  for  the  value 
of  the  trees  so  destroyed,  or  for  the  injury  to 
the  real  estate,  or  his  interest  in  it.  Several 
remedies  were  open  to  the  injured  party.  He 
might  elect  under  either  remedy  to  treat  the 
real  estate  as  personalty  and  sue  for  value  of 
same. 

BailevY.  Chicago,  M.  A  8t.  R  B.  Co.  3  8.  D. 
581.  19  L.  R  A.  653;  Sm%a  v.  Qonder,  22  Ga, 
863;  Tahoola  Bsf)er  ds  C,  C.  Hydraulic  Bo9C 
Min.  Co.  V.  Irby,  40  Ga.  482;  Goody  v.  Oresa, 
Lumber  Co,  82  Ga.  793;  Heard  v.  James,  49 
Miss.  245. 

Messre,  Hlllar»  Wyniiv  ib  Millert  for  de- 
fendant in  error: 

Under  the  Constitution  of  Georgia  a  justice 
of  the  peace  shall  have  jurisdiction  in  all  civil 
cases  arising  ex  contractu,  and  in  case  of  injury 
or  damage  to  personal  property  when  the 
principal  sum  does  not  exceed  $1(K). 

Code,  §1  51,  52. 

Under  the  Constitution  of  1868  the  justice 
of  the  peace  bad  jurisdiction  to  try  cases  of 
damage  to  realty  as  well  as  personalty  if  not 
involving  a  sum  beyond  his  jurisdicifon,  but 
under  the  Ck>nstitution  of  1877  a  justice  of  the 
peace  has  no  jurisdiction  as  to  damages  to 
realty. 

CarUrmUe  v.  Lyon,  69  Ga.  577. 

A  justice's  court  has  no  jurisdiction  of  a 
claim  for  dama^eslo  a  steamboat  company  by 
reason  of  the  detention  of  one  of  its  steamboats 
at  a  river  bridge. 

White  Star  Line  3,  B,  Co.  Y.Oordon  County, 
81  Ga.  47. 

A  judgment  rendered  by  a  justice  of  the 
peace  where  he  has  no  jurisdiction  of  the 
subject  matter  is  void. 

Baxter  v.  Bates,  69  Ga.  587;  WiUiame  v. 
BuUer,  76Ga.  856. 

SinaaoiUt  Ch.  J.,  delivered  the  opinion  of 
the  court: 

1.  Under  the  Constitution  of  1A77,  the  juris 
diction  of  a  justice's  coart  over  actions  arisini; 
€9  delicto  is  confined  to  *'  cases  of  injuries  or 
damages  to  personal  property."  Code,  t^  5153; 
Jamee  v.  Smith,  62  Ga.  845,  347;  Carterwille  v. 
Lyon,  69  Ga.  577,  580;  WhiU  Star  Line  S.  B. 
Co.  V.  Cordon  County,  81  Ga.  47.  It  follows 
that  a  justice's  court  has  no  jurisdiction  of  a 
case  in  which  the  plaintiff  seeks  to  recover 
damages  for  an  injury  to  realty  caused  by  the 
wrongful  act  of  the  defendant. 

2.  In  the  present  case,  which  was  com- 
menced in  a  justice's  court,  the  plaintiff  al 
leged  that  the  defendant  railway  company  ''did 
carelessly  set  fire  to  and  destroy  and  bum  a  cer- 
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tain  cow  pasture,  and  about  300  yards  of  feno 
ingf  and  about  \  acre  of  cotton  growing  in 
the  field,  the  property  of  complainant,  and 
all  of  the  value  of  $25."  Whether  the  magis- 
trate had  jurisdiction  to  entertain  the  suit  must 
depend,  therefore,  upon  whether  the  property 
alleged  to  have  been  thus  destroyed  is  legally 
to  te  considered  and  characterized  as  person- 
alty or  as  realty. 

The  burning  of  the  plaintiff's  "  cow  pas 
ture"  can  scarcely  be  regarded  as  anything  less 
than  an  injury  to  realty.  Indeed,  to  character- 
ize such  an  injury  merely  as  damage  to  person- 
alty would  appear  to  be  a  euphemism  unwar- 
ranted under  the  strict  rules  of  law.  If  the 
plaintiff  really  intended  to  aver  that  the  grass 
or  other  natural  herbage  growing  upon  his 
pasture  lands  was  destroyed  by  fire,  still  such 
damage  is  to  be  legally  considered  as  an  injury 
to  realty.  "Growing crops.  Mfructue  natur- 
aUe,  are  part  of  the  soil  before  severance."  4 
Am.  &  Eng.  £nc.  Law,  894.  '*  It  is  generally 
held  that  growing  trees,  fruit,  and  grass  are 
parcel  of  the  land."  Tyler,  Fixtures,  735  As 
we  shall  hereinafter  more  fully  discuss  the  na- 
ture of  growing  crops  and  their  legal  status. 
we  mav  dismiss  for  the  present  further  con- 
sideration of  the  plaintiff's  claim  of  injury  to 
his  pasture,  and  pass  to  a  discussion  of  the 
character  of  the  damage  he  sustained  by  rea- 
son of  the  burning  of  bis  fences. 

"  A  fence  is  generally  considered  to  be  a  part 
of  the  realty."  7  Am.  &  Eng.  Enc.  Law, 
pp.  905,  906,  citing  cases.  And,  to  the  same 
effect,  see  Tyler,  Fixtures,  116,  132,  183. 
Certainly,  where  the  owner  of  land  builds  or 
maintains  thereon  a  substantial  fence,  as  a  per- 
manent structure,  constituting  an  improve- 
ment of  the  premises,  such  fence  becomes  as 
much  an  integral  part  of  the  realty  as  would 
a  house  or  bnck  wall  erected  thereon.  Our 
Code  settles  this  question,  for  it  is  declared  in 
§  2219  that  "anything  intended  to  remain 
permanently  in  its  place,  though  not  actually 
attached  to  the  land,  such  as  a  rail  fence,  is  a 
part  of  the  realty."  So,  the  burning  of  the 
plaintiff's  fences  is  likewise  to  be  regarded  as 
damage  to  realty. 

Our  main  dimculty  in  disposing  of  the  ques- 
tion of  Jurisdiction  raised  in  this  easel  has  been 
to  properly  determine  the  legal  character  of 
the  third  item  of  damage  claimed  by  the  plain- 
tiff, arising  out  of  the  destruction  of  unma- 
tured cotton  growing  in  his  field.  Many  of 
the  modern  text-books  and  numerous  adjudi- 
cated cases  have  been  adverted  to  during  the 
course  of  our  investiffatioo,  but  with  a  result 
tending  rather  to  confusion  than  practical  aid, 
so  far  as  concerns  a  correct  determination  of 
the  question  whether,  at  common  law,  grow- 
ing crops  were  characterized  as  personal  or  as 
real  properly.  For  instance,  Mr.  Freeman 
says:  "Crops,  whether  growing  or  standing  in 
the  field,  ready  to  be  harvested,  are,  when  pro- 
duced by  annual  cultivation,  no  part  of  the 
realty."  1  Freem.  Executions,  §  113.  And, 
in  support  of  his  text,  he  cites  cases  to  show 
that  unmatured  crops  are  "liable  to  voluntary 
transfer  as  ohHttels,"  "  may  be  seized  and  sold 
under  execution,"  and  pass  **  to  the  executor 
or  administrator  of  the  occupier  [of  the  land], 
if  he  die  before  he  has  actually  cut,  reaped,  or 
gathered  the  same."    On  the  other  hand,  it  is 
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broadly  stated  In  tbe  American  A  English  En- 
cyclopedia of  Law  (vol.  4,  p.  887)  that  "grow- 
ing crops,  before  maturity  and  unsevered  from 
the  soil,  are  part  and  parcel  of  the  land  on 
which  they  grow,  and  pass  with  a  conveyance 
of  tbe  land.  Cases  almost  innumerable  are 
cited  as  showing  that  this  rale  obtains  in 
nearly  every  state  in  the  Union.  This  text  is 
then,  immediately  followed  by  the  statement 
(p.  Q9I)  that  "crops  ripe  for  harvest  are  per- 
sonal property;  they  pass  to  tbe  executor,  and 
not  to  tbe  heir.  They  are  liable  to  be  seized  on 
execution;  and  theomcermajenter,  cut  down, 
seize,  and  sell  the  same  as  other  personal  es- 
tate." On  tbe  succeeding  page  it  is  said: 
** Although  growing  crops  are  part  of  tbe 
realty,  unless  severed  from  the  soil,  yet,  for 
tbe  purpose  of  levv  and  sale  on  execution,  tbev 
are  suffered  to  be  treated  as  personalty. ' 
Again,  we  find  it  stated  in  6  Lawson,  Rights, 
Rem.  &  Pr.  g  2681,  that  "crops,  until  they  are 
gathered,  are  things  immovable,  or  real  estate, 
because  they  are  attached  to  tbe  ground ;"  but. 
when  "crops  are  gathered,  they  become  mov- 
able or  chattels  personal,  because  they  are  no 
longer  attached  to  tbe  soil.  .  .  .  Corn, 
ripe,  but  standing  cut  in  the  field,  passes  by 
deed  of  the  freehold.  Unharvested  crops  go 
to  the  devisee  of  tbe  land,  and  not  to  tbe  ex- 
ecutor; but.  as  against  the  heirs  at  law,  they 
S^  to  the  executor."  This  statement  is  met  by 
e  assertion  to  be  found  in  8  Ballard,  Real 
Prop.  §  128,  that  "annual  crops  sown  by  the 
owner  of  the  soil  or  by  his  tenant,  and  which 
are  the  produce  of  industry  and  care  while 
growing  and  Immatured,  are  personal  prop- 
erty;" whereas  in  tbe  first  volume  of  tbe  same 
work  (^  111)  it  is  said  that,  **w  a  general  rule 
growing  crops,  which  have  been  planted  by 
the  owner  of  the  soil,  constitute  a  part  of  tbe 
realty;  .  .  .  but  this  rule  is  held  not  to 
apply  to  crops  which  have  matured  and 
are  ready  to  be  harvested."  Mr.  Kerr  says: 
''Growing  crops  planted  by  tbe  owner  of  tbe 
soil  are  a  part  of  tbe  realty,  and,  as  a  general 
rule,  will  pass  with  it  on  conveyance.  .  .  . 
And  this  seems  to  be  the  case  even  though  tbe 
crops  are  at  the  time  standing  in  tbe  field  un- 
harvested, although  ripe,  and  the  season  for 
gathering  them  is  long  past.  .  .  .  It  is  the 
general  rule  that  a  crop  growing  on  land  at  tbe 
time  of  a  sale  under  execution  passes  to  the 
purchaser;  and  the  same  is  true  on  a  sale  under 
a  mortgage  foreclosure.  .  .  .  And  grow- 
ing crops  are  a  part  of  tbe  realty  as  between 
the  successful  plaintiff  in  an  action  of  eject- 
ment and  tbe  evicted  defendant,  where  tbe 
crops  were  planted  after  the  commencement 
of  the  action  in  ejectment  But  tbe  rule  is 
otherwise  where  tbe  grain  was  sown  and  har- 
vested by  one  on  lands  to  which  he  claimed 
title,  and  of  which  he  was  in  actual  possession. 
Crops  planted  by  a  tenant  who  holds  under 
the  owner  of  the  soil  are,  as  between  tbe  land- 
lord and  bis  tenant,  personal  property;  and 
the  tenant  has  tbe  right  to  remove  them;  they 
become  part  of  the  realty,  however,  should  the 
tenant  voluntarily  abandon  or  forfeit  posses- 
sion of  tbe  premises."  1  Kerr,  Real  Prop. 
§^  50,  61.  In  the  second  volume  of  the  same 
work  f§  958)  tbe  author  says:  "Where  there 
are  annual  crops  upon  the  lands  assigned  to  a 
widow  as  her  dower,  which  were  growing  at 
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the  time  of  her  husband's  death,  they  will  be- 
lonff  to  her,  and  not  to  tbe  heirs  or  executors 
of  the  husband;  but  if  there  has  been  a  sever- 
ance by  tbe  husband,  as  where  be  has  assigned 
the  crops  to  pay  his  debts,  tbe  wife  will  not  be 
entitled  to  have  dower  assigned  therein."  So 
far  as  the  offense  of  larceny  is  conoemedp 
Mr.  Bishop  says  that  standing  grain  was  at 
common  law  considered  as  realty,  and  it  re- 
quired statutory  enactment  to  constitute  an 
unauthorized  taking  of  crops  larcctny  in  tbe 
several  states  where  such  act  is  made  a  crime. 
1  Bishop,  New  Crim.  L.  §  577.  In  Preston  v. 
S^n,  45  Mich.  174,  Justice  Cooley  said: 
"While  it  is  quite  true  that  the  growing  crops 
are  a  part  of  tbe  realty,  yet»  for  the  purpoeea 
of  levy  and  sale  on  execution,  they  are  suffered 
to  be  treated  as  personalty."  And  there  are 
numerous  cases  in  which  it  has  been  held  that 
where  the  owner  of  crops  has  andertaken  to 
sell  the  same  at  private  sale,  before  they  ma- 
tured, or  while  ripe,  though  ungathered,  such 
crops,  if  grain  or  other  agricultural  produce 
raised  annually,  are  to  be  treated  as  personalty 
for  the  purposes  of  such  sale.  The  question 
as  to  whether  such  crops  were  personal^  or 
realty  arose  in  considering  tbe  effect  of  the 
statute  of  frauds  upon  sales  of  this  character. 
These  decisions  were  confined,  however,  to 
sales  of  such  crops  only  as  were  termed  **em- 
blements"  at  common  law.  Clark,  Cont.  106. 
Says  Mr.  Kerr,  in  dealing  with  this  subject: 
"  A  distinction  is  to  be  observed  between 
fruetua  naturales,  or  the  natural  crowths  of 
the  soil,  such  as  trees,  grasses,  herbs,  fruit  on 
trees,  and  tbe  like,  which  at  common  law  are 
part  of  tbe  soil,  and  fruetvs  induitrialei,  or 
fruits  or  products  tbe  result  of  tbe  annual 
labor  of  man  in  sowing  and  reaping,  planting 
and  gathering,  which,  though  strictly  a  part 
of  the  realty,  as  much  as  those  products 
which  the  soil  brings  forth  without  man's  in- 
tervention, are  treated  as  personal  property  for 
many  purposes."  1  Kerr,  Real  rrop.  g  58. 
Mr.  Bishop  doubts  much  the  soundness  of  the 
distinction  made  in  regard  to  crops  of  the  lat- 
ter kind,  but  says:  "The  exception  of  deeming 
them  personalty  for  most  dvil  purposes,  even 
while  attached  to  the  soO,  is  probably  estab- 
lished too  firmly  in  authority  to  be  over- 
thrown." Bishop,  Cont.  g  1296.  For  a  full 
discussion  of  tbe  subject,  and  a  review  of  the 
leading   cases,    English    and    American, 


Browne,  Stat.  Fr.  5th  ed.  §g  2S6et9ea.;l 
Benjamin,  Bales.  $g  118  et  teq,;  4  Am.  &  £ng. 
Enc.  Law,  pp.  898  et  seq.;  Blackburn,  Sales,  5; 

1  Addison,  Cont.  §  206;  Baker,  Sales,  g  158; 
Tiedeman,  Real  Prop.  ^  799;  Tyler,  Fixtures, 
782  et  9eq.;  8  Washb.  Real  Prop.  864  €t  $eq.; 

2  Addison,  Cont.  ^§  656  et  9eg.;  2  Scbouler, 
Pers.  Prop.  §§  448  et  $eq,;  Tledemann,  Sales, 
§  59.  In  summingup,  the  author  of  tbe  work 
last  cited  says:  '*The  better  opinion,  inde- 
pendent of  the  authorities,  would  seem  to  be 
that  any  contract  which  undertakes  to  pass 
title  to  anything  annexed  to  tbe  soil,  without 
severance,' is  a  contract  for  the  sale  of  an  inter- 
est in  land,  whatever  may  be  tbe  character  of 
the  thing  to  be  severed,  and  falls  within  the 
fourth  section  of  the  statute." 

Anyone  wishing  to  further  entangle  himself 
in  the  mystic  maze  of  uncertainty  and  contra- 
diction in  which  the  law  governing  growing 
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<;roT«  lias  become  involved  maj  profitably  di- 
rect his  altentioQ  to  the  legion  of  cases  cited 
by  the  various  text- writers  to  whom  we  have 
aboTe  referred.  Ttie  field  thus  open  to  bim  is 
promising  even  unto  dislractioD.  Sacb  a  rich 
-vine  of  abstruse  legal  learning  is,  doubtless, 
-of  UDtold  value.  It  has  not,  however,  proved 
helpful  in  the  decision  of  the  present  case,  nor 
led  us  to  an  understanding  of  the  general 
principle  anderlying  the  whole  subject.  In- 
deed, we  are  free  to  confess  that  about  the 
only  deduction  we  have  been  able  to  draw 
therefrom  ia  that  a  growini^  crop  is  a  sort  of 
legal  species  of  chameleon,  constantly  chang- 
ing color  to  meet  the  emergency  of  each  pe- 
•caliar  class  of  cases  in  which  the  question 
arises  whether  it  is  to  be  considered  as  per- 
fonalty  or  as  realty.  Amid  all  this  glare  of 
le|>:al  light,  we  have  not  been  so  fortunate  as 
to  find  any  ca^,  or  class  of  cases,  like  the 
present,  in  which  this  creature  of  the  law  has 
thus  arbitrarily  volunteered  to  assume  its  dis- 
tinguishing hue.  Like  a  man  with  many 
aliases,  it  presents  itself  sometimes  under  one 
name,  at  other  times  under  quite  another:  ao 
that  we  may  not  know  how,  upon  special 
-occasion,  to  address  it.  Beinja:  thus  thrown 
upon  our  own  resources,  we  feel  at  libertv,  and 
shall  endeavor  to  classify  the  plaintiff's  un- 
happy crop  of  cotton  agreeably  to  our  own  un- 
•deistanding  of  the  legal  status  of  growing 
crops  at  common  law,  and  without  regard  to 
the  conflicting  views  entertained  by  the  several 
authors  from  whom  we  have  above  quoted. 

We  may  at  the  outset  remark  that,  in  our 
opinion,  growing  crops,  before  a<'tual  sever- 
ance from  the  soil,  were  consistently  regarded 
at  common  law  as  realty.  Whatever  in- 
-coDgruitiea  may  have  crept  into  the  law  upon 
the  subject  as  now  understood  in  many  juris- 
dictions we  believe  attributable  alone  to  a 
misconception  on  the  part  of  courts  of  the 
present  day  of  the  rules  which  governed  this 
^pedt«  of  property  under  the  feudal  system 
prevailing  in  England  at  an  early  period  of 
its  history.  Especially  would  it  seem  that 
ibe  principle  which  underlies  the  doctrine  of 
emblements  has  been  too  often  overlooked, 
disregarded,  misunderstood,  or  misconstrued. 
Blackstone  tells  us  that  'in  feuoal  times, 
when  a  common  recovery  suffered  by  the  ten- 
ant of  the  freehold  had  the  effect  of  annihi- 
lating all  leases  for  years  then  subsisting, 
-estate*  for  years  were  necessarily  of  a  pre- 
carious nature,  and  of  short  duration.  2  Bl. 
Com.  148.  The  hardship  attending  a  thus 
sadden  termination  of  the  lessee's  estate  be- 
fore he  could  reap  the  fruits  of  his  toll,  by 
gathering  his  crops,  appealed  strongly  for  his 
protection.  Relief  was  justly  afforded  by  the 
courts  upon  the  doctrine  of  emblements,  de- 
siinied  to  meet  an  emeri^ency  thus  occasioned, 
whereby  the  tenant  for  years  was  given  a  rifirht 
to  gather  that  which  he  had  in  good  faith 
planted.  Not  so,  however,  if  a  tenant  whose 
term  was  certain  sowed  a  crop  he  could  not 
reasonably  expect  to  be  able  to  harvest  be- 
fore his  term  expired,  or  by  his  own  act  ter- 
minated his  estate  before  his  crops  were  ma- 
tured and  gathered, — in  the  one  case,  because 
"it  was  his  own  folly  to  sow  what  he  could 
never  reap  the  profits  of:"  and,  in  the  other 
^ase,  because  his  estate  terminated  by  reason 
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of  hia  own  default  or  caprice.  2  Bl.  Com.  145. 
And  in  like  manner  was  the  doctrine  applied 
as  to  tenants  at  will.  Id.  146.  It  is  proper  to 
further  ol)serve  that  the  right  established  by 
the  doctrine  of  emblements  was  something 
more  than  a  mere  naked  privilege  accorded  to 
the  outgoing  tenant  to  sever  from  the  soil  hia 
ripened  crops  (thus  converting  the  same  into 
personalty),  and  carry  them  off,  along  with 
such  chattels  belonging  to  him  as  might  hap- 
pen to  be  upon  the  premises  at  the  termination 
of  his  estate.  Qrowing  and  immature  crops 
were  also  covered  by  this  doctrine,  which  fur- 
ther gave  to  the  tenant  "the  right  of  ingress, 
egress,,  and  regress  so  far  as  needful  for  due 
attention  to  and  gathering"  the  same.  1  Kerr, 
Real  Prop.  §  65*i.  'The  right  to  emblemenU 
includes  the  right  to  the  land  to  cultivate  and 
harvest  them."  6  Lawson,  Rights,  Rem.&Pr. 
g  2682.  So,  it  will  be  seen  that  the  effect  of 
the  doctrine  was  to  give  the  departing  tenant 
a  right  to  the  use  and  sustenance  of  the  soil  for 
a  period  sufficiently  long  to  mature  his  crops; 
thus,  to  this  extent,  extending  the  term  of  hia 
original  estate,  and,  in  consequence,  depriving 
his  successor  in  estate  of  the  unrestricted  use, 
and  of  all  profits,  of  auch  lands  as  were  neces- 
sary to  the  growing  of  the  crops,  until  the 
same  matured  and  were  harvested.  If  the 
doctrine  of  emblements  extended  no  further, 
the  tenant  at  will,  the  tenant  for  vears,  or  the 
tenant  pur  autre  vie,  would  be  fully  protected, 
provided  he  remained  in  life;  otherwise,  his 
very  natural  failure  and  omission  to  demand 
and  enf<irce  his  right  would  inure  to  the  bene- 
fit of  his  successor  in  estate,  thus  unjustly  de- 
priving the  familv  and  creditors  of  such  tenant 
of  the  fruits  of  his  toil.  Neither  creditors  nor 
his  heirs  could  enter  upon  the  land  and  gather 
the  crops  without  committing  trespass,  were 
this  a  right  restricted  to  the  tenant  himself,  al- 
though, had  the  tenant  himself  exercised  this 
right  before  his  death,  his  heirs  and  creditors 
would  have  gained  a  just  benefit  and  advant- 
age by  reason  of  such  exercise,  the  result  of 
which  would  have  been  to  convert  the  crops 
into  personally,  and  render  the  same  capable 
of  due  administration  and  distribution  agree- 
ably to  law.  But  this  emeri^enry  was  foreseen. 
The  maxim  of  the  law.  Actus  Dei  neminifacit 
injurtam,  was  invoked,  and  the  representativea 
of  the  deceased  tenant  were  given  the  right 
to  enter  upon  the  land  and  gather  the  crops, 
after  which,  of  course,  having  thus  become 
converted  into  personal  estate,  they  were  sub- 
ject to  administration  as  such.  See  2  Bl. 
Com.  122.  Subsequently,  the  doctrine  of  em- 
blements was  still  further  extended  to  include 
crops  planted  by  a  tenant  in  fee  who  died  be- 
fore time  for  harvest,  principally  for  the  pro- 
tection of  creditors  (Id.  404);  and  with  much 
reasoD,  for,  as  against  creditors,  the  heir  to  the 
inheritable  estate  had  no  lust  claim  to  profita 
derived  therefrom  before  he  succeeded  to  its 
possession,  certainly  not  when,  indeed,  bis  an- 
cestor may  have  been  enabled  to  plant  and  tend 
such  crops  solely  by  reason  of  credit  extended 
to  him  by  such  creditors. 

The  whole  doctrine  of  emblements  was  based 
upon  two  reasons:  (1)  Upon  natural  justice 
and  equity;  (2)  upon  grounds  of  public  policy. 
The  substantial  ment  of  the  first  reason  as- 
signed is  apparent.    How  public  policy  was 
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•ul>served  by  an  application  of  the  doctrine  is 
explained  by  Blackstone  when  he  says:  *'Tbe 
enconragement  of  husbandry,  .  .  .  being 
a  public  benefit,  tending  to  the  increase  and 
plenty  of  proyisions,  ought  to  have  the  utmost 
secunlg^  and  privilege  that  the  law  can  give  it." 
2  Bl.  CTom.  122.  We  havealrendv  shown  that, 
where  the  reason  of  the  doctrine  tails,  it  has  no 
application;  as  where,  for  instance,  a  tenant 
terminates  his  estate  through  his  own  default 
or  misconduct.  In  such  case  the  law  as  it  ex- 
isted prior  to  the  establishment  of  this  doctrine 
was  suffered  to  apply  in  all  its  rigor,  whereby 
a  growing  crop,  until  actually  severed  from 
the  soil,  was  regarded  as  a  part  of  the  land  it 
self,  and  passed  accordingly.  That  this  is  true 
is  evidenced  by  the  fact  that  the  courts  of  Eng- 
land have  uniformly  held  that,  at  common  law, 
growing  crops  were  not  considered  personalty 
before  severance,  and  were  therefore  not  the 
subject-matter  of  larceny.  1  Bishop,  New  Crim. 
L.  %  577;  2  Bishop,  Crim.  L.  7th  ed.  §  768;  12 
Am.  &  Eng.  Enc.  Law,  pp.  781,  782,  and 
notes;  2  Bl.  Com.  404.  Indeed,  if,  at  common 
law,  standing  crops  were  regarded  as  personal 
property,  the  doctrine  of  emblements  was  need- 
lessly devised,  so  far,  at  least,  as  ripened, though 
ungathered,  crops  were  concerned;  for  we  ap- 
prehend it  was  always  the  right  of  a  tenant, 
upon  a  sudden  and  unexpected  termination  of 
Lis  estate,  to  demand  a  reasonable  time  within 
which  to  gather-  up  his  household  goods  and 
other  personal  effects  before  vacating  the 
premises,  and,  if  his  ungathered  crops  consti- 
tuted a  part  of  his  chattels,  he  would  have  a 
reasonable  time  in  which  to  gather  and  carry 
them  away.  The  truth  of  the  matter  is.  how- 
ever, that,  before  the  introduction  into  the  law 
of  the  doctrine  of  emblements,  the  tenant  had 
no  right  to  the  usufruct  of  the  land  a  single 
day  beyond  his  term,  nor  to  any  profits  thereof 
not  arising  strictly  within  the  period  of  his 
right  of  occupancy.  Consequently,  after  his 
estate  had  become  fully  determined,  he  would 
have  no  better  right  to  claim  standing  crops 
than  he  would  plowbote,  although,  had  be 
gathered  his  crops  or  exercised  his  right  as  to 
plowbote  before  the  expiration  of  his  term,  his 
right  to  carry  the  one  or  the  other  off  as  per- 
sonalty would  certainly  exist.  The  doctrine  of 
emblements  is  based,  and  proceeds  solely,  on 
the  idea  that  the  tenant  Is  justly  entitled  to 
gather  his  crops,  even  though  his  term  has  ex- 
pired, and  without  regard  to  whether  such 
crops  are  to  be  considered  as  in  the  m  ture  of 
personalty  or  realty.  Nor  is  the  fact  that  at 
common  law  the  executor  of  a  deceased  tenant 
was  entitled  to  claim  emblements  any  teftasto 
the  legal  character  of  such  crops  wlile  yet 
standing  in  the  field.  Here  we  disa^^ree  wiih 
the  conclusion  drawn  by  Mr.  Freeman  and 
other  writers.  Formerly,  under  the  common- 
law  rules  of  succession,  the  title  to  crops  un- 
severed  from  the  soil  could  not  pass  into  the 
executor.  Under  the  doctrine  of  emblements, 
however,  he  was  given  the  light  to  enter  upon 
the  land,  in  the  name  of  the  deceased  tenant, 
and  convert  the  crops  into  personalty,  by  gath- 
ering the  same  and  carrying  them  away, 
wiiereby  the  rules  of  succession  governing  per- 
sonalty were  given  opportunity  to  ultimately 
take  effect  upon  this  species  of  property. 
Again,  as  has  been  seen,  many  text-writers 
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call  attention  to  the  fact  that  at  common  law 
an  execution  could  be  levied  on  a  growing  cropt 
evidently  regarding  this  as  persuasive  authority 
for  the  statement  that  such  crops  were  consid- 
ered personalty.    In  this  view  we  cannot  con- 
cur.   As  is  well  known,  under  the  feudal  sys- 
tem alienation  or  encumbrance  of  estates  wa»> 
strictly  prohibited.    Even  a  tenant  in  fee  haci 
no   power  to  sell,  mortgage,  or  otherwise  in- 
cumber the  estate  of  inheritance  held  by  him; 
and,  so  long  as  this  restraint  upon  alienatioi^ 
continued,  the  owner  in  fee  was,  in  effect,  no- 
more  than  a  life  tenant     Creditors  had  there- 
fore to  look  solely  for  payment  to  property  of 
their  debtor,  in  which  he  could,  because  hav- 
ing a  right  under  the  law  to  alienaie  the  same,. 
I  claim  an  unqualified    and  exclusive  interest, 
and  as  to  which  the  heir  to  the  inheritable  es- 
tate had  no  vested  rights.     Crops  raised  by  tbe- 
tenant  in  fee,  being  profits  arising  from  the  es- 
tate of  freehold  to  which  he  was  solely  entitled, 
were,  of  course,   no  part  of  the  inheritance. 
They  were  therefore  held  subject  to  his  debts;-, 
not  upon  the  idea  that  they  were  personalty 
rather  than  realty,  but  upon  the  theory  that 
they  were  a  species  of  property  in  which  the- 
debtor  had  an  unqualified  and  exclusive  owner- 
ship.   We  believe  the  doctrine  that  all  tbe- 
property  of  a  debtor,  of  every   kind  and  de- 
scription,  of  which   be  is  sole  owner,  shoulct 
justly  be  held  subject  to  the  payment  of  bis- 
dobts,  obtains  even  in  this  degenerate  day.     Id 
this  regard  we  find  no  inconsistency  in  the 
common  law  as  to  its  treatment  of  growing- 
crops  as  realty.     On  the  contrary,  the  distinc- 
tion between  this  class  of  property  and  mere 
chattels  belonging  to  the  debtor  seems  to  have- 
been  strictly  observed .    The  writ  of  fieri  f  acia». 
was  restricted  in  its  operation  to  the  seizure  of 
the  "goods  and  chattels"  of  the  debtor.     To- 
reach  the  profits  of  his  lands  (which  consisted 
chiefly  of  crops  grown  thereon  or  rents  issuing- 
therefrom;,  the  writ  of  levari  facias  was  requis- 
ite, which    writ  remained  in    use  until   the- 
writ  of  elegit  (established  by  statute),  confer- 
ring greater  rights  upon  ci editors,  naturally' 
displaced  it  in  general  practice.     3  Bl.  Com . 
417  420.     It  is,   perhaps,    proper  to    note  in 
this  connection  that,  hv  special  enactment  in 
this   state  (Code,  §  '3642),  it   is  provided  that . 
growing  crops  shall  be  exempt  from  levy  and 
seizure  under  execution  until  matured  and  fit 
to  be  gathered,  unless  the  debtor  absconds  or 
removes  from  the  county  or  state.     The  pur- 
pose of  this  statute  was  merely    to  provide 
against  a  sacrifice  of  the  debtor's  property.    In 
view  of  the  fact  that  realty,  as  well  as  person- 
alty, is  subjeqt  in  this  state  to  seizure  under  ex- 
ecution, it  would,  of  course,  be  absurd  to  draw 
the  conclusion  that  this  change  in  the  law  as- 
previously  existing  was  a  recognition  that,  at 
common  law,  growing  crops  were  considered 
personalty,  and   that  the  effect  of  the  statute 
was  to  give  such  crops  the  character  of  realty. 
We  think  the  whole  troublesome  subject  is- 
pretty  satisfactorily  explained  and  relieved  of 
much  difficulty  by  the  following  extract,  which 
we  take  from  2  Bl.  Com.    404.     Says  Black - 
stone:    "Emblements  are  distinct    jfrom    the- 
real  estate  in  the  land,  and  subject  to  many, 
though    not  all,  the  incidents  attending  per- 
sonal chattels.     They  were  devisable  by  testa- 
ments before  the  statute  of  wills,  and  at  thtt- 
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detth  of  the  owner  sball  vest  in  his  executor, 
and  not  bis  beir,  they  are  forfeitable  by  out- 
lawry in  aperaonal  action;  and  by  the  statute 
11  Geo.  II.  chap.  19,  though  not  by  the  com- 
mon law,  they  may  be  distrained  for  rent 
ontn.  The  reason  for  admitting  the  ac- 
quisition of  this  special  property  by  tenants 
who  have  temporary  interests  was  formerly 
giTen;  audit  was  extended  to  tenants  in  fee, 
principally  for  the  benefit  of  their  creditors; 
and  therefore,  thou|{h  the  emblements  are  as- 
sets in  the  hands  of  the  executor,  are  forfeitable 
upon  outlawry,  and  distrainable  for  rent,  they 
are  not  in  other  respects  considered  as  personal 
chattels;  and,  particularly,  they  are  not  the 
object  of  larceny,  before  they  are  severed 
from  the  ground."  We  understand  this  dis- 
tinguished writer  to  mean,  when  he  says, 
"Emblements  are  distinct  from  the  real  estate 
in  the  land,"  that  they  constitute  no  part  of  the 
inheritaoce.  as  between  the  heir  thereto  and  the 
legal  representatives  of  the  tenant  in  fee,  bat 
are  to  be  regarded  as  merely  profits  arising 
out  of  the  land,  rather  than  an  integral  part  of 
the  land  itself,  considered  as  a  vested  estate; 
or,  as  between  a  lessee  and  the  owner  of  the 
freehold  estate,  that  emblements  never  become 
attached  to  the  land  in  such  manner  as  to  con- 
stitute a  permanent  part  of  the  realty  compris- 
ing such  freehold  estate,  but,  as  profits  to 
wbich  the  lessee  alone  is  entitled,  are  distinct 
from  the  land  itself,  and  vested  exclusively  in 
him.  In  fact,  the  doctrine  of  emblements  was 
designed  for  the  very  purpose  of  effecting  such 
s  separation,  and  declaring  emblements  "dis- 
tinct" from  the  "real  estate  in  theland.^'no 
matter  in  whom  such  estate  vested  by  reason 
of  the  sudden  expiration  of  the  tenant's  term. 
It  will  be  noted  that  Blackstone  does  not  say 
that  growing  crops  are  distinct  from  the  land 
upon  which  they  are  grown,  but  only  that  they 
are  so  after  they  become  "emblements."  Of 
course,  where  the  doctrine  of  emblements  has 
no  application,  growing  crops  cannot  be  con- 
^dered  as  "emblements"  at  all.  As,  for  in- 
stance, when,  at  the  present  day,  the  owner  of 
lands  in  fee  simple  has  an  unqualified  and  ex- 
clusire  interest  therein,  himself  plants  the 
crops,  and  remains  in  undisturbed  possession 
of  the  premises,  pp  such  distinction  between 
the  land  and  tinbarvested  crops  growing 
thereon  is  properly  to  be  observed.  Thus,  it 
if  the  almost  universal  rule  in  this  country  that 
where  such  owner  voluntarily  sells  his  lands, 
without  expressly  reserving  a  right  to  enter 
and  gather  growing  crops  planted  thereon,  such 
crops  are  to  be  regarded  as  realty,  and,  as  such, 
pass  to  the  purchaser.  See  the  collection  of 
caws  cited  in  4  Am.  ft  Eng.  Enc.  Law,  p.  8S7. 
It  will  further  be  observed  that  Blsckstone 
Kerns  very  studiously  to  avoid  characterizing 
eren  "emblements"  as  personalty,  but  very 
hsppily,  we  think,  remarks,  instead,  that  thev 
sre  "subject  to  many,  though  not  all,  the  inci- 
deots  attending  personal  chattels."  And  herein 
we  believe  he  has  struck  the  kevnote  ex- 
plaining bow,  in  later  times,  growing  crops 
have  come  to  be  considered  personalty,  simply 
^^^canse,  the  law  having  placed  upon  them 
naoy  incidents  common  alike  to  chattels,  no 
reason  ordinarily  exists  for  observing  their 
true  status  as  realtv;  and  therefore  the  dis- 
tinction which  really  still  survives  between 
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them  and  mere  chattels  has  not  been  clearly 
and  consistently  kept  in  view.  Onder  various 
rules  of  law,  many  "incidents"  attend,  and  are 
alike  common  to,  both  real  and  personal  prop- 
erty. For  instance,  a  new  and  special  tax 
upon  property  might  be  laid  upon  lx>tb  realty 
and  personaltv,  irrespective  of  their  inherent 
character,  and  yet  this  would  really  make  them 
no  closer  kin  than  they  were  before.  We  have 
already  seen  that  at  common  law,  while  estates 
of  inheritance  were  not  subject  to  be  levied  on 
under  execution,  growing  crops  were  held 
liable  for  the  claims  of  creditors,  simply  be- 
cause the  exclusive  ownership  of  such  cropa 
was  vested  in  the  debtor,  and  the  heir  to  the 
inheritance  had  no  interest  therein.  As  crops 
raised. by  the  debtor  were,  perhaps,  the  only 
species  of  really  of  which  this  was  true,  and 
as  all  chattels  were  held  subject  to  execution, 
it  is  not  strange  that,  in  course  of  time,  the 
impression  should  take  root  in  the  minds  of 
those  not  familiar  with  or  not  recalling  the  his. 
tory  of  this  rule  of  law,  and  the  reasons  upon 
which  it  was  based,  that  no  distinction  existed 
between  these  two  kinds  of  propertv,  especially 
as  in  other  respects  no  difference  in  the  treat- 
ment of  either  was  observed.  That  growing 
crops  were  subject  to  forfeiture  upon  outlawry 
may  likewise  be  explained  upon  the  idea  sug- 
gested why  crops  were  subject  to  execution, 
ess. ,  that  the  debtor  had  an  alienable,  and  there- 
fore exclusive,  interest  therein.  In  the  initial 
or  preliminary  proceedings  to  outlawry,  if  the 
recreant  debtor  persistently  failed  to  obey  the 
summons  of  the  court,  a  writ  was  issued 
"commanding  the  sheriff  to  distrain  the  de- 
fendant from  time  to  time,  and  continually  af- 
terwards, by  tsking  his  goods  and  the  profits 
of  his  lanos.  which  are  called  *  issues.'  and 
which  he  forfeits  to  the  King  if  he  doth  not  ap- 
pear." 8  Bl.  Com.  280.  So,  it  will  be  seen 
that  bis  crops  were  reached  and  forfeited,  not 
as  chattels,  but  as  "profits  of  his  lands." 

We  have  already  explained  how  emblements 
came  to  be  vested  in  the  executor,  instead  of 
descending  to  the  heir.  The  remaining  "inci- 
dent" referred  to  by  Blackstone,  viz,,  that  em- 
blements "were  devisable  by  testament  before 
the  statute  of  wills,"  will  readily  be  understood 
as  a  natural  sequence  of  the  doctrine  of  emble- 
ments. As  thereunder  the  executive  was  em- 
powered to  reduce  his  testator's  crops  to  pos- 
session, the  latter  could  very  properly  direct  in 
his  testament  what  disposition  should  be  made 
of  the  same  after  they  had  l)een  so  reduced  to 
the  executor's  possession,  and  had  thereby  be- 
come converted  into  personalty  belonging  to 
the  test  ator^s  estate. 

We  shall  not  in  the  present  case  undertake 
to  enter  upon  any  discussion  of  the  effect  of  the 
statute  of  frauds  upon  private  sales  of  growing 
crops  made  by  the  owner  thereof ;  preferring  to 
make  no  attempt  to  successfully  cross  this  dan- 
gerous legal  bridge  until  necessity  brin^  us  to 
ft.  As  it  would  appear  an  unpromising  and 
impracticable  task  to  try  to  reconcile  the  many 
decisions,  English  and  American,  in  which  this 
question  has  been  dealt  with  and  discussed,  we 
could  hope  to  gain  no  fuller  light  as  to  how. 
in  point  of  fact,  growing  crops  were  classified 
at  common  law.  So  we  may  dismiss  the  topic, 
merely  remarking  that  if,  "for  the  purposes  of 
such   sales,  emblements  are   suffered   to  be 
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treated  as  personalty/'  the  case  with  which  we 
are  now  dealing  does  not  fall  within  this  ex- 
ception to  the  general  rule,  nor,  indeed,  within 
any  other  of  the  "exceptions"  referred  to  by 
text  writers,  of  which  we  are  aWare. 

We  cannot  refrain  from  remarking  in  this 
connection  the  embarrassment  we  have  experi- 
enced arising  out  of  the  practice,  which  seems 
to  have  sprung  up  in  some  juriadiciions,  of  ar- 
bitrarily regarding  growing  crops  as  person- 
alty for  one  purpose,  and  as  realty  for  another. 
In  the  Yery  nature  of  things,  this  species  of 
property,  being  tangible  in  form,  and  possess- 
ing many  marked  inherent  characteristics.  Is 
capable  of  being  properly  classified,  and  should 
be  given  a  fixeo'lega  l  st  atus.  Of  course^  w  here 
there  is  no  imperatiye  necessity  for  strictly  ob- 
serving and  remarking  the  distinction  existing 
between  two  entirely  different  species  of  prop- 
erty,— as  where  rules  of  law  operating  alike 
upon  either  class  are  merely  to  be  construed 
and  enforced, — ^no  vicious  consequence  or  posi- 
tive harm  immediately  results  from  "treating" 
them  as  though  they  were  identical  in  charac- 
ter, or  even  inaccurately  atylinff  acmething 
''personalty"  which  should  properly  be  referred 
to  as  *  'realty. "  But  the  i  mportance  of  preserv- 
ing, if  possible,  absolute  consistency  in  the 
entire  fabric  of  our  law,->thus  rendering,  the^ 
same  unequivocal,  and  therefore  more  readily 
and  more  clearly  comprehended, — should  by 
no  means  be  overlooked.  The  Justice  of  this 
critical  observation  is  evidenced  by  the  utter 
confusion  in  which  we  find  the  law  upon  the 
subject,  with  which  we  are  now  dealing,  to  be 
involved. 

That  growing  crops  cannot  properly  be 
"treated"  as  personalty  under  the  law  as  un- 
derstood in  this  state  seems  indisputable,  in 
view  of  the  definition  of  "realty"  contained  in 
^  2218  of  the  Code,  which  purports  to  be  de- 
claratory of  the  common  law,  and  which  reads 
as  follows:  *'Reallv,  or  real  estate,  includes 
all  lauds  and  the  buildings  thereon,  and  all 
things  permanently  attached  to  either,  or  any 
interest  therein  or  issuing  out  of,  or  dependent 
thereon."  Following  this  definition,  it  was 
held  in  Coody  v.  Oren  Lumber  Co.  £0  Ga. 
798,  that  "trees  growing  upon  land  constitute 
part  of  the  realty;  and  a  sale  of  them,  under 
the  statute  of  frauds,  must  be  in  writing."  And 
in  Frost  v.  Render,  65  Ga.  15,  wherein  it  ap- 
peared that  a  sheriff  sold,  under  execution, 
land  upon  which  was  growing  a  crop  of  cot- 
ton, it  was  held  that,  **a  levy  being  on  certain 
land  as  the  property  of  the  defendant  in  fi.  fa., 
a  sale  under  such  levy  carries  with  it  the  crop 
growing  on  the  land,  and  the  sheriff  cannot 
umit  the  sale  by  an  announcement  that  the 
rent  of  the  current  year  is  reserved;"  for  the 
reason  that  the  law  considers  growing  <^rops 
part  and  parcel  of  the  land  itself,  following  its 
ownership  as  a  mere  element  of  value  incident 
thereto.  This  is  certainly  tiie  general  rule 
which  obtains  in  this  state,  and  we  know  of  no 
exceptions  thereto  which  have  gained  any  foot- 
hold in  our  law  on  the  subject.  A  review  of 
the  decisions  previously  rendered  by  this  court 
in  cases  wherein  the  question  as  to  the  legal 
character  of  growing  crops  arose  shows  that 
they  are  all  in  harmony  with  the  conclusion 
reached  in  the  present  case.  In  PitU  v.  Hen- 
drir,  6  Ga.  452,  it  was  held  that  "a  growing 
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crop  of  corn,  after  it  is  laid  by,  and  before  ma- 
turity, passes  to  the  purchaser  of  the  land." 
This  case  was  cited  and  followed  in  Fergvnn 
V.  Hardy,  59  Ga.  758,  wherein  the  question 
arose  as  to  whether  the  title  to  crops  growing 
on  lands  sold  under  execution  passed  to  the 

furcbaser,  as  against  the  defendant  in  fl.  fa. 
n  the  more  recent  case  of  Dollar  v.  Rodden- 
bery  (decided  at  the  March  term,  1895)  25  S.  £. 
410,  the  question  was  presented  whether  such 
a  purchaser  also  acquired  title  as  against  a  ten- 
ant who  planted  the  crops,  and  whose  estate 
was  terminated  thus  suddenly  by  a  sale  of  the 
lands;  and,  upon  the  doctrine  of  emblementa, 
this  question  was  decided  in  the  negative. 
This  decision  was,  of  course,  rendered  without 
regard  to  whether  the  crops  were  to  t>e  consid- 
ered as  personalty  or  as  realty,  being  baaed 
solelv  upon  the  idea  that  the  tenant  was  en- 
titled to  the  crops  as  emblements,  which,  even 
though  a  pert  of  the  realty,  were,  neverthelesa, 
not  included  in  the  sale  of  the  land;  for  no 
greater  interest  than  the  landlord  bad  therein 
could  be  sold  under  execution  as  his  property, 
and,  of  course,  the  purchaser  got  only  that 
which  was  in  fact  sold.  Again  in  the  case 
of  SeoUey  v.  Pollock,  65  Ga.  889,  wherein 
there  was  a  contest  between  a  judgment 
creditor  of  a  tenant  and  one  ,who  claimed 
cotton  levied  on  by  virtue  of  a  prior  purchase 
from  the  tenant  of  his  im matured  crop, 
and  who  had  accordingly  entered  upon  the 
land,  cultivated  the  crop,  and  harvested  it 
when  ripe,  the  decision  m  Pitta  v.  Hendrix, 
iupra,  was  cited  approvingly,  and  it  was  fur- 
ther said:  "Before  maturitv  the  crops  only 
constitute  an  element  of  value,  and  are  not 
themselves  distinct  chattels.  We  know  of  no 
ruling  to  the  contrary  by  this  court." 

There  only  remains  to  be  noticed  the  decision 
in  Hamilton  v.  State,  94  Gki.  770,  wherein  the 
accused  was  charged  with  having  fraudulently 
sold  and  disposed  of  personal  proijerty  upon 
which  she  had  previously  given  a  mortgage, 
cfintrarv  to  the  provisions  of  g  4000  of  the  Code. 
The  indictment  against  her  alleged  that,  hav- 
ing mortgaged  her  crops  in  May.  she,  in  the 
following  l^ovember,  fraudulently  sold  and 
disposed  of  the  same,  without  the  consent  of 
the  mortgagee,  and  with  intei^  to  defraud  him, 
whereby  be  sustained  loss. «»  The  point  was 
raised  that  a  mortgage  given  upon  a  growing 
crop  could  not  properly  be  regarded  as  a  mort- 
gage upon  personalty.  The  decision  of  the 
court  in  that  case  was  pronounced  by  the  writer 
of  this  opinion.  In  dealing  with  the  question 
thus  raised,  the  distinction  drawn  between 
growths  that  are  **Jryetu8  naturalea*'  and  those 
termed  '*frvetu8  indvitriales**  was  stated,  and 
to  a  limited  extent  discussed;  1  Corbin,  Ben- 
jamin, Sales,  g  126,  and  note  to  Norrii  v.  Wat- 
son, 55  Am.  Diec.  162,  being  referred  to  as  show- 
ing that  this  distinction  bad  been  recognized  and 
followed  by  many  courts  of  high  repute.  The 
subject  did  not  then,  however,  receive  the 
careful  and  laborious  investigation  which  this 
opinion  evidences;  and  it  was  not  necessary, 
for  we  did  not  rest  our  decision  on  the  ground 
that  the  crops  were  to  be  deemed  perjtonalty  at 
the  time  the  mortgage  upon  the  same  wan 
given,  but  called  attention  to  this  widely-recog- 
nized distinction  merely  as  persuasive  argument 
tending  to  show  that,  in  any  view  of  the  case. 
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the  conyiction  of  the  accused  wu  right.  As  r 
will  be  perceived  from  the  coDCluding  remarks  j 
of  the  opiDioD  then  delivered,  the  ground  upon 
which  we  rested  our  decision  was  that  whatever 
might  be  the  character  of  the  crops  when 
mortgaged,  if  the  accused  fraudulently  dia- 
posea  of  tiie  same  after  maiuritj.  so  that  thej 
were  removed  from  the  land  and  carried  beyond 
the  reach  of  the  mortgagee,  the  oifense  with 
which  she  was  charged  would  unquestionably 
be  complete.  The  record  before  us  did  not 
disclose  whether  she  gathered  the  crops  herself, 
and  afterwards  carried  them  off  and  sold  them, 
or  whether  the  sale  took  place  while  the  crops 
yet  stood,  ripe  but  ungathered,  in  the  field.  But 
we  did  not  then,  nor  do  we  now,  think  this 
would  make  any  difference.  Even  in  the  latter 
event,  the  produce  of  these  matured  cropa 
being  the  subject-matter  of  sale,  and  their 
aeparatlon  from  the  land  being  necessarilv  con- 
templated and  included  in  the  terms  of  sale, 
severance  from  the  soil  would  be  an  essential 
incident  to  an  effectual  deliverv;  and,  until 
actually  delivered,  the  sale  woold  remain  ex- 
ccntorv  and  incomplete.  Unouestionably.  the 
lien  of  the  mortgage  adhered  to  the  crops  as 
effectually  after  severance  as  before.  1  Cob- 
bey,  Chat.  Mortg.  §  880.  **A  mortgage  of  a 
growing  crop  follows  the  matured  and  har- 
vested grain."  Id.  ^  881.  And  a  mortgage 
Ken  on  a  crop  is  not  lost  bv  any  natural  change 
hi  its  condition.  Id.  §  879.  Therefore,  we 
concluded  that,  irrespective  of  whether  such 
crops  should  properly  be  considered  as  person- 
altv  while  yet  immatured  and  growing  in  the 
field,  *'the  crop  in  question  being  personalty 
when  sold,  and  being  then  subject  to  the  mort- 
gage, it  does  not  matter  whether  it  was  person- 
alty or  not  at  the  time  it  was  mortgaged." 
The  foregoing  comprise  all  the  cases  of 


which  we  have  any  knowledge  in  which  thta 
court  has  dealt  with  the  subject  presented  by 
the  case  at  bar. 

In  the  foregoing  discussion  we  have  faith- 
fully endeavored  to  dissipate  the  darkness 
which  overhangs  and  envelops  the  subject  at 
the  present  day,  and  to  show  that  at  common 
law  no  inconsistency  in  the  treiEitment  of  grow- 
ing crops  as  realty,  in  fact,  existed,  even 
though  ''emblements"  were  subjected  to  many 
of  the  "incidents"  which  attached  to  chattels. 
Whether  or  not  this  attempt  has  been  success- 
ful we  leave  to  the  reader  to  determine.  That 
the  proper  result  in  this  particular  case  has  been 
reached  we  are  entirely  convinced,  and  cannot 
regard  as  even  debatable.  The  plaintiff  was 
the  owner,  not  only  of  the  crop -destroyed,  but 
also  of  the  land  upon  which  it  was  growing. 
His  crop,  therefore,  cannot  possibly  fall  within 
the  term  "emhlements,"  nor  properly  be  con- 
sidered as  even  constructively  oonslituting  a 
species  of  property  distinct  from  the  land  upon 
which  it  was  growing  at  the  time  it  was  de- 
stroyed by  fire. 

8.  Our  conclusion,  therefore,  is  that  the  Jua- 
tioe's  court  bad  no  Jurisdiction  to  entertain 
the  plaintiff's  action.  In  reaching  this  result, 
we  have  endeavored  not  to  be  unduly  swayed 
in  our  Judgment  by  the  importance  of  this 
particular  case,  nor  deterred  bv  the  thought  of 
the  consequences  which  must  inevitably  ensue. 
After  deliberate  reflection,  and  after  a  most 
painstaking  investigation  of  the  law,  we  are 
constrained  to  hold  that  the  recovery  of  $6 
which  the  plaintiff  obtained  in  the  magistrate's 
court,  cannot  legally  be  upheld. 

Judgment  affirmM. 

Atkineon,  J.,  providentially  absent,  and 
not  presiding. 
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1.  An  obdeetlon  tluU  an  aJlegr^^tion  Is 
la  not  snflcientlj'  ftdl*  dear,  and  speolflo 
cannot  be  reached  by  demurrer,  but  requJres  a 
motion  to  make  it  more  speoflla 

2.  Time  fur  repairs  alter  notice  of 
the  nnsafb  eondltlon  of  a  locomotive 
boiler  cannot  be  claimed  by  a  railroad  com- 
pany  so  as  to  excuse  \t  from  liability  for  injury 
to  a  person  near  the  railroad  caused  by  an  ez- 
ploeloo  of  the  lioiler,  if  it  oould  have  avoided  the 
•zploslon  by  discontinuing  the  use  of  the  loco- 
motive. 

>•  Facts  gathered  fk^m  several  flnd- 
iaes  of  a  special  verdict,  althouffh  not  stated  in 
logical  or  oonsecutive  order,  must  be  considered 
IS  an  entirety,  and  not  in  fragmentary  parts. 


4.  When  the  Jnrjr  has  ftrand  that  de- 
fects existed  In  an  enf^e  of  which  the 
owner  had  knowledge  a  suHlcient  time 
to  have  remedied  tbeniDefore  an  ezploalos 
which  injured  a  bystander,  it  need  not  find 
further  facts  which  raise  the  inference  that  the 
accident  aroee  from  the  want  of  some  precaution 
which  the  owner  of  the  en^ne  oufrht  to  have 
taken,  since  the  quesilon  of  his  duty  to  have 
avoided  the  injury  becomes  one  of  law. 

6.  General  Instractlons  as  to  the  ultimate 
conclusion  of  neff  liflrenoe  are  not  proper  where  a 
special  verdict  is  required. 

6«  An  Instmctlon  which  was  not  Influen- 
tial because  no  finding  was  made  on  the  point 
involved  therein  by  the  jury  which  rendered  a 
special  verdict  is  not  ground  for  reversal. 

(October  IS.  3808L) 

APPEAL  by  defendant  from  a  Judeuient  of 
the  Circuit  Court  for  Starke  County  in 
favor  of  plaintiff  in  an  action  brought  to  re- 


Nora.— As  to  municipal  regulation  of  boilers, 
■ee State  v.  Robertson  (La.)  SO  L.  R.  A.  601. 
As  to  the  explosion  of  the  generator  ot  a  ref  rig- 


eratlng  machine,  see  Ryan  v.  Los  Angeles  Ice  k  (X 
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pover  damages  for  loluries  alleged  to  have 
been  caused  by  defeDdant's  oegiigeiioe.  AJ- 
firmed. 

The  facts  are  stated  in  the  opinion. 

Mettrg,  E.  C.  Field,  W.  8.  Kemuui,  and 
Walter  Olda  for  appellant. 

Meurt,  J.  C.  Nelson,  Steia  is  Hatha- 
way and  6.  W.  Beeman,  with  Mr,  Q.  A* 
HT-era,  for  appellee: 

It  is  immaterial  whether  the  complaint  is 
defective  or  not  if  the  special  verdict  is  suffi- 
ciently broad. 

Jenkins  y.  FUher  (Ind.  App.)  42  N.  E.  954; 
Wooduard  v.  MitcheU,  140  Ind.  406;  Douthit 
V.  Douthit,  188  Ind.  26;  Step/iemon  T.  Boody^ 
189  Ind.  60. 

If  appellant  desired  to  know  more  particu- 
larly the  character  of  defects  it  could  have 
reached  that  question  by  a  motion  to  make 
more  specific. 

Appellant  was  bound  to  know  the  tendency 
of  machinery  to  wear  out;  it  was  bound  to  use 
ordinary  cafe  ih  maintaining  it  in  safe  and  fit 
condition  for  the  use  to  whlcb  it  was  put:  it  un- 
dertook and  impliedly  agreed  that  the  locomo- 
tive was  sound  and  safe  for  use,  free  from  in- 
herent defects  and  dangers  in  its  use,  aad  fit  for 
the  use  to  which  it  was  put. 

Louisvau,  B,  db  Bt,  L,  (hruol.  R,  Co.  ▼. 
Vt»,  188  Ind.  266. 

Appellant  owes  no  less  duty  to  the  public  or 
third  persons. 

QM  ▼.  Crump,  112  Ind.  604;  Mimmnewa 
Min.  Co,  V.  Patton,  129  Ind.  472;  Lake  Erie  d 
W.  R.  Co.  V.  Loicder,  7  Ind.  App.  687;  Wbart. 
Neg.  §  849;  Chicago  di  E.  Co.  v.  Smith,  6 
Ind.  App.  262;  Hunt  v.  Missouri  R  Co.  U 
Mo.  App.  160;  Savannah,  F.  db  W.  R  Co.  ▼. 
State,  92  Ga.  891;  Sbearm.  A  Redl  Neg.  1st 
«d.  g  690;  fencer  v.  Campbdl,  9  Watts  ft  S.  82; 
16  Am.  &  £ng.  Enc.  Law,  p.  419;  Binford  v. 
Johnston,  82  Ind.  426, 42  Am.  Rep.  608;  Henry 
V.  Dennis,  98  Ind.  462;  Worster  v.  Forty  Second 
Street  d  O,  8.  F.  R  Co.  SO  N.  Y.  208;  Cooley, 
Torts,  660. 

It  is  not  necessary  that  the  particular  acts  of 
negligence  should  be  averred. 

Louisville,  N.  A.  d  C.  R.  Co.  ▼.  Berkey,  186 
Ind.  181 ;  JjouisvUU,  E.  dk  St.  L.  Consdt.  R  Co. 
V.  Hieks,  11  Ind.  App  688;  Cleveland,C.  C.  dk  L 
R  Co.  V.  Wynant,  100  Ind.  160;  Deller  v.  Hof- 
ferherth,  127  Ind.  414;  MOchell  v.  RMnson,  80 
Ind.  281.  41  Am.  Rep.  812;  Ohio  dk  M.  R,  Co. 
▼.  Smith,  6  Ind.  App.  660. 

A  complaint  for  personal  injury  in  this  state 
Is  sufilcient  to  withstand  a  demurrer  when  it 
characterizes  the  act  which  resulted  in  the  in- 
jury as  having  been  negligently  or  carelessly 
done  without  alleging  tne  specific  facts  consti- 
tuting negligence. 

Louisville,  N.  A.  dk  0.  R  Co.  v.  Jones,  108 
Ind.  651. 

The  finding  that  wbile  in  the  condition 
found  defendant  with  full  knowledge  of  such 
condition  "carelessly  and  negligenily  permit- 
ted said  engine  to  run  over  its  said  road"  in- 
volves both  actual  and  constructive  notice. 

Eransville  dkT.H.R  Co.  v.2>u«;,184ilnd.l66. 

Where  the  evidentiarv  fact  and  the  ultimate 
fact  are  identical  the  ultimate  finding  is  prop- 
erly stated  by  a  Jury. 

Zigler  y.  Menges,  121  Ind.  99;  Heiek  v. 
Voighi,  110  Ind.  279;  Perkins  ▼.  Hayteard,  124 

84  L.  R.  A. 


Ind.  445;  Braden  v.  Lemmon,  127  Ind.  9;  Dd^ 
ler  V.  Nofferberth,  127  Ind.  417;  Albion  v.  Het- 
rick,  90  Ind.  645,  46  Am.  Rep.  280;  Terre 
Haute  dk  7.  R.  Co.  v.  Brunker,  128  Ind.  642. 

Negliirenoe  is  usually  a  mixed  question  of 
law  and  fact.  ^ 

16  Am.  A  Eng.  Enc.  Law,  p.  468,  note  8, 
p.  465.  §  1. 

Whether  the  defendant  exercised  ordinary 
care  under  the  circumstances  is  always  one  foi 
the  Jury. 

Bee  Id.  note  4,  465;  Baltimore  db  0.  dk  O,  R 
Co.  V.  Walborn,  127  Ind.  142;  Sioux  Citydk  P.  R. 
Go.  V.  Stout,  84  U.  8.  17  Wall.  657,  21  L.  ed. 
746;  Mann  v.  Belt  Baltimore  R.  dk  Stock  Yard, 
Co.  128  Ind.  188;  Cleveland,  O,  0.  dk  L  R  Co. 
V.  Harrington,  181  Ind.  426. 

The  duty  of  remedying  the  defect  was  af- 
firmative and  absolute.  Notice  to  the  defend- 
ant of  the  defect  was  not  necessary.  It  was 
their  duty  to  know  it. 

Worster  v.  Forty-Second  Street  dkO.B.F.R 
Co.  60  N.  Y.  205. 

Such  condition  as  this  locomotive  is  found 
to  have  been  in  need  not  be  shown  for  any 
particular  lapse  of  time. 

Indiana  Car  Co.  v.  Parker,  100  Ind.  193; 
Jenney  Electric  Light  dk  P,  Co.  v.  Murphy, 
116  Ind.  66S;  Cincinfiati,  I.  St.  L.  dk  C.  R. 
Co.  V.  Roesch,  126  Ind.  447;  Ohio  dk  M.  R  Co. 
V.  Pearey,  128  Ind.  205;  T/misvaie,  E.  dk  St. 
L.  Consa.  R.  Co.  v.  VU,  138  Ind.  269. 

An  available  error  cannot  be  predicated 
upon  either  the  giving  or  refusal  of  instruc- 
tions as  to  the  law  of  the  case,  for  the  reason 
that  the  law  is  applied  to  the  verdict  and  where 
the  law  is  correctly  applied  to  the  facts  insirao- 
tions  given  or  refused  are  immaterial. 

Louisville,  If.  A.  dk  C.  R.  Co.  v.  Frawley, 
110  Ind.  18;  Wollen  ▼.  Wire,  Id.  261;  Craig  ▼. 
Fraizer,  127  Ind.  286. 

ISegligenoe  may  be  inferred  from  the  explo- 
sion or  the  casualty  itself. 

Oerlach  v.  Edelmeyer,  16  Jones  &  8.  292; 
Cosulich  V.  Standard  Oil  Co.  28  Jones  &8.  384; 
Ooll  V.  Manhattan  R.  Co.  25  Jones  &  8.  74, 
Affirmed,  25  N.  T.  714;  Volkmar  v.  Manhat- 
tan R.  Co.  184  N.  T.  418;  Larry  v.  Ashton,  L. 
R.  1  Q.  B.  Div.  814;  Kearny  v.  London,  B.  dk 
S.  C.  R  Co.  L.  R.  6  Q.  B.  759;  Houmr  ▼. 
Cumberland  dk  P.  R  Co.  SO  Md.  146,  27  L.  R 
A.  154;  Whart.  Neg.  421;  Walsh  v.  Missouri 
P.  R  Co.  102  Mo.  682;  Lane  v.  lUinois  O.  R 
Co.  48  La.  Ann.  888;  Illinois  C.  R.  Co.  ▼. 
PhiUips,  49  111.  234;  Illinois  C.  R  Co.  t. 
Houck,  72  111.  285:  Coolev,  Torts,  661,  663. 

These  cases  go  upon  the  theory  that  the  in- 
jurious thing  was  inherently  and  intrinsically 
dangerous,  hurtful,  and  insecure,  and  that  ft 
was  hence  necessary  for  the  defendant  to  show 
that  he  was  exercising  reasonable  care  at  the 
time  of  the  accident. 

Wabash,  £».  L.  dk  P.  R  Co,  T.  Locke,  112  Ind. 
404;  Mullen  v.  St.  John,  67  N.  Y.  567;  Pol- 
lock. Torts,  421;  Louisville,  N.  A,  dk  G.  R.  Co. 
V.  Ifitsche,  126  Ind.  229.  9  L.  R  A.  760;  Ohio 
dk  M.  R.  Co.  V.  Trowbrie^,  126  Ind.  391; 
Brummit  ▼.  Furness,  1  Ind.  App.  401 ;  Chicago, 
St.  L.  dk  P.  R  Co.  V.  Barnes,  2  Ind.  App.  213. 

If  there  he  an  explainable  cause  the  duty 
is  imposed  upon  a  defendant  to  furnish  thai 
explanation. 

MuUen  ▼.  81.  John,  siu^ra;  Alien  Countg 
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Cmnn,  y,  Baeon,Wi  Ind.  81;  Wabash  County 
Omrs,  V.  Psanon,  120  lod.  428;  Snethen  v. 
Memphis  Ins.  Oo.^Ia.  Add.  474,  48  Am.  Dec. 
462;  U^ru^Av.  JfcC7adtf.  1  HiU.  251. 


,  J.,  delivered  the  opiDion  of  the 
<ourt: 

The  appellee  sued  the  appellant,  and  re- 
<x>vered  a  judgment  for  damages  on  account  of 
personal  in  ju  ries  sustai  ned  from  a  m  issi  le  tb  ro  wn 
against  him  by  the  explosion  of  the  appel- 
lant's locomotiye  boiler.  The  allegations  of  the 
-complaint  charging  the  negligence  of  the  api>el- 
lant  were  as  follows:  ''Tbat  the  locomotive  en- 
gine thus  used  by  the  defendant,  and  which  ex- 
ploded as  heretofore  mentioned,  was  at  the 
time  it  so  exploded  ,  and  for  a  long  time  prior 
thereto,  defectiye,  unsafe,  and  unfit  to  use  for 
the  purposes  intended  by  the  defendant,  in 
this,  to  wit:  That  the  same  was  old  and  worn 
out;  that  the  sta^  bolts  of  the  boiler  were  worn 
^at  and  burned  in  two;  and  that  the  same  was 
otherwise  defective,  unknown  to  plaintiff,  and 
of  which  defectiveness,  unsafeness.  and  unfit- 
ness the  defendant  had  full  knowledge,  or  by 
reasonable  diligence  could  have  known  tlie 
«ame.  And  plaintiff  avers  that  the  defend- 
ant negligently  and  recklessly  used  and  at- 
tempted to  use  the  same,  as  aforesaid,  with 
full  knowledge  of  its  defectiveness  and  unsafe 
'Condition,  or  of  which  he  could  have  known 
by  reasonable  diligence,  and  by  reason  of 
which  negligence  and  carelessness  of  the  de- 
fendant the  said  locomotive  enj^ine  exp]o<led, 
as  hereinbefore  mentioned,  causing  the  injury 
of  the  plaintiff  herein  complainra  of."  The 
appellant  insists  that  its  demurrer  to  the  com- 
plaint should  have  been  sustained  for  the  rea- 
son, as  here  urged,  that  it  does  not  appear  from 
the  facts  alleged  that  the  explosion  resulted 
from  any  of  the  defects  mentioned.  On  be- 
half of  the  appellee  it  is  urged  that  the  allega- 
tions sufficientlv  connect  the  result  with  the 
<»u8e8  so  alleged;  that  a  motion  to  make  more 
specific  was  the  proper  practice  for  presenting 
the  appellant's  objection  to  the  complaint;  and 
that  the  special  \erdict  returned  distinctly  con- 
nects the  cau.^es  alleged,  the  defects  in  the  lo- 
comotive, with  the  explosion,  and  thereby  cures 
any  weakness  in  that  respect  which  might  be 
urged  against  the  complaint.  A  fair  construc- 
tion of  the  allegation  is  that  the  locomotive 
was  defective,  including  worn  out  and  burned 
stay  bolts  of  the  boiler,  and  that  by  the  une  of 
the  locomotive  in  that  condition  the  explosion 
occurred.  The  condition  with  the  use  alleged 
was  the  cause,  and  the  explosion  the  effect. 
If,  as  we  think  it  may,  the  allegation  in  ques- 
tion may  be  regarded  as  a  general  allegation  of 
negligence  resulting  in  injury,  and  the  appel- 
lant's objection  were,  as  we  think  it  is  in  effect, 
that  such  alle^tion  is  not  sufficiently  full, 
clear,  and  specific,  such  objection  could  not  be 
reached  by  demurrer,  but  required  a  motion  to 
make  more  specific.  Cleveiand,  G,  O.  db  L  R. 
Co.  V.  Wynant,  100  Ind.  160;  JJoUery,  Boffer- 
^^erth,  127  Ind.  414;  [jmimnUe,  N,  A.  A  0.  R. 
Co,  V.  Berkey,  186  Ind.  181,  and  cases  cited  in 
each.  We  conclude,  therefore,  that  the  objec- 
tion urged  against  the  complaint  is  not  availa- 
ble. 

Some  of  the  special  findings  of  the  Jury 
were  as  follows:  *\9)  We  find  that  the  plantiff, 
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Michael  Lynch,  was  at  the  time  of  the  explo- 
sion of  said  engine  engaged  in  handling  hay 
near  a  certain  barn  situated  about  100  feet  west 
and  off  the  defendant's  right  of  way.  and  that 
the  engine  exploded  w  bengal  most  opposite  and 
due  east  from  where  the  plaintiff  was  engaged 
at  his  said  work."  *'(6)  We  find  that  the  said 
engine  was  at  the  time  of  said  explosion  out  of 
repair,  unsafe,  and. defective,  and  in  a  danger- 
ous condition.  (6)  That  the  boiler,  fire  box.  and 
part  of  stay  bolts  between  said  boiler  and  said 
firebox  of  said  locomotiveengine  were  worn  out, 
weakened,  and  broken  prior  to  said  exiposion, 
and  so  remained  until  said  explosion,  and  there- 
by said  lioiler  and  fire  box  were  insufficient, and 
unable^  to  retain  or  hold  or  resist  the  pressure  of 
steam  in  the  boiler  of  said  locomotive  engine. 
(7)  We  farther  find  that  said  engine,  numbered 
00,  that  exploded  on  January  3.  1893,  while 
bein&r  handled  by  defendant  company  at  Fran- 
cesville,  Indiana,  had  broken  bolts,  called 
'stay  bolts,'  and  that  such  broken  bolts  gave 
no  suppiirt  or  strength  to  th3  boiler  of  said  en- 
gine at  the  time  it  exf  lodU;  that  said  broken 
bolts  were  located  at  the  left  side  of  the  fire 
box  of  said  engine;  and  that  the  explosion  oc- 
curred at  that  part  of  the  boiler  where  such 
broken  bolts  were  located.  (8)  That  the  de- 
fendant did  know,  or  could  have  known,  prior 
to  the  happeoipg  of  the  explosion,  in  time  to 
have  remedied  the  same,  that  said  bolts  were 
broken.  (9)  We  further  find  that  defective 
stay  bolts  can  be  detected  by  placing  a  piece  of 
iron  on  one  side,  and  tapping  the  same  with  a 
hammer  on  the  other;  that,  if  the  bolts  are 
broken  or  defective,  they  give  a  dull  sound; 
that  said  bolts  can  be  removed,  and  new  ones 
put  in.  (10)  That  there  were  at  the  time  of 
the  explosion  forty-five  broken  bolts  in  the  left- 
hand  fire  sheet,  which  were  in  that  condition 
for  at  least  four  weeks  prior  to  the  accident. 
(11)  That  a  boiler  having  that  number  of  broken 
bolts  in  a  fire  sheet  on  one  side  is  not  of  suffi- 
cient strength  to  resist  the  pressure  of  140 
pounds  of  steam."  ''(15)  We  find  that  said 
engine,  numbered  90,  was  at  the  time  of  said 
explosion  old  and  much  worn,  and  was  before 
said  explosion  out  of  repair;  that  her  boiler 
and  pipes  were  old  and  worn  and  leaky;  that 
the  stay  bolts  of  the  boiler  and  fire  box  were 
rusty,  corroded,  and  broken  before  said  explo- 
sion; and  that  the  defendant  company  had 
full  knowledge  of  the  worn-out  and  defective 
condition  of  said  engine  as  aforesaid  during 
said  time,  and  carelessly  and  negligently  per- 
mitted said  engine  to  run  over  its  said  road." 

By  the  fifteenth  finding  it  appears  that  the 
appellant  had  knowledge  of  the  condition  of  the 
locomotive  '*duriog  said  time."  The  quoted 
words  evidently  refer  to  the  period  found  in 
the  tenth  finding,  "four  weeks  prior  to  the  ac- 
cident,".during  which  there  were  forty-five 
broken  stay  bolts  in  the  fire  sheet.  The  fact 
that  actual  knowledge,  prior  to  the  explosion, 
was  proved  to  have  oeen  possessed  by  the  ap- 
pellant is  earnestly  denied  by  its  counsel.  We 
find  that  one  witness  testified  to  bavin?  served 
the  appellant,  as  engineer,  in  running  the  loco- 
motive in  question,  from  the  15th  to  the22d  of 
December,  1892.  the  explosion  having  occurred 
on  the  8d  day  of  January.  1898;  and  that  dur- 
ing that  period  be  observed  that  there  were 
leaks  in  the  flues,  flue  sheets,  and  joints  and  in 
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crown  bolts,  which  eztended  from  the  crown 
sheet  to  the  fire  box.  This  knowledge  would 
fxrotobly  be  sufficient  to  charge  the  company^as 
to  one  not  connected  with  tbecompaoy,  and  not 
upon  its  rieht  of  way;  but  it  is  further  shown 
that  each  day  during  said  period,  said  engineer' 
reported  the  condition  of  the  locomotive  to  the 
company.  As  suggestion  is  made  by  counsel 
as  to  the  requirement  that  appellant  should 
have  notice  of  the  defects  a  sufficient  time  in 
which  to  remedy  them.  Our  attention  bas  not 
been  called  to  reason  or  authority  supporting 
the  proposition  that  time  for  repairs  is  an  ele- 
ment in  considering  the  duties  or  liability  of  the 
appellant  to  the  appellee  with  reference  to  the 
care  and  use  of  its  locomotives. 

There  is  nothing  in  tbe  relations  of  the  par- 
ties requiring  tbe  use  of  the  locomotive  one 
hour  after  its  defects  were  known,  nor  is  there 
any  presumption  that  tbe  interests  of  tbe 
general  public  would  suffer  from  the  disown- 
tinned  use  of  the  locomotive  temporarily  or 
permanently.  This  may  not  be  true  with  ref- 
erence to  tbe  discontinued  use  of  some  part 
of  tbe  roadbed  of  a  railway  company,  operat- 
ing as  a  quasi  public  corporation.  It  may  not 
be  true  with  reference  to  defects  in  tbe  public 
streets  of  a  city  or  town  where  their  discon- 
tinued use  is  a  public  inconvenience;  and  it 
may  not  be  true  where  the  aelations  between 
the  parties  are  those  of  master  and  servant, 
and  the  servant  continues  to  use  a  defective  ap- 
pliance which  the  master  has  promised  tore- 
pair.  Of  the  rule  which  may  apply  ii;i  any  of 
these  cases,  we  are  not  concerned  further  than 
to  say  that,  whatever  it  may  be,  it  has  no  ap- 
plication to  the  present  case.  We  think  it 
may  be  safely  said  that  notice  of  the  defects, 
so  far  as  these  parties  were  concerned,  was  suf- 
ficient if  for  such  time  that  the  appellant 
might  have  avoided  the  explosion,  either  by 
repairs  or  by  discontinuing  the  use  of  the  lo- 
comotive. 

It  is  objected  that  tbe  special  verdict  did  not 
find  that  the  explosion  was  the  result  of  tbe  de- 
fects in  the  locomotive,  found  by  tbe  jury. 
It  is  found  that  at  tbe  time  of  the  explosion, 
and  for  four  weeks  prior  thereto,  there  bsd 
been  forty -five  broken  bolts  in  tbe  fire  sh^et; 
that  the  broken  bolts  gave  no  support  or 
strength  to  the  boiler,  thereby  rendering  said 
boiler  insufficient  to  resist  tbe  pressure  of 
steam  theiein,  and  was  dani^erous;  that  tbe 
explosion  occurred  in  that  pan  of  tbe  boiler 
where  such  broken  bolts  were  located.  It  is 
true  thst  these  facts  are  gathered  from  several 
of  tbe  findings,  but  there  is  no  requiiement 
that  they  should  have  been  stated  in  logical  or 
consecutive  order,  and  it  is  our  duty  to  con- 
sider the  findings  of  the  verdict  in  their  en- 
tirety, and  not  in  fragmentary  parts.  Tbe 
facts  so  found  raise  the  irresistible  .inference 
that  tbe  broken  bolts,  with  the  use  of  the  loco- 
motive, caused  tbe  explosion. 

Tbe  verdict  is  challenged,  further,  as  not 
finding  facts  from  which  tbe  inference  fairly 
arises  that  the  accident  resulted  from  the  want 
of  some  precaution  which  tbe  appellant  ought 
to  have  taken.  This  proposition,  we  presume, 
was  advanced  upon  the  theory  that  none  of 
the  alleged  defects  caused  tbe  explosion,  and 
that  appellant  had  no  notice,  prior  to  the  occur 
rence,  of  such  defects  as  caused  the  explosion. 
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However,  when  it  appears  that  the  defects  ex- 
isted, and  that  appellant  knew  of  them  a  suf- 
ficient length  of  time  to  have  avoided  the  ex- 
plosion, it  then  becomes  a  question  of  law  a» 
to  whether  the  appellant  owed  the  duty  to  the- 
appellee  to  exercise  a  reasonable  care  to  avoid 
it.    That  such  was  its  legal  duty  is  not  ques- 
tioned.   She  owed  the  duty   to  the   put)lic, 
whose  privileges  she  exercised  in  moving  her 
trains  by  locomotive  power,  to  ho  exercise  t hat- 
privilege  as  to  not  unnecessarily  extend  the 
hazards  of  anjr  member  of  th^  public.    The^ 
question  here  is  unlike  that  in  Louisville,  N,  A. 
d  C,  R.  Co.  V.  /Schmidt,  184  Ind.  16,  where  the 
injury  resulted  from  the  proper  use  of  a  proper- 
appliance,  a  safety  valve,  in  proper  condition. 
At  the  trial,  the  appellairt  asked  the  follow- 
ing charge  to  the  jury:  "You  are  further  in- 
structed that  the  fact  that  the  boiler  of  tbe  en- 
fine  numbered  60  exploded  when  in  use  by  the- 
efendant  is,  of  itself,  no  evidence  of  negli- 
gence on  the  part  of  the  defendant,  either  a» 
to  the  Inspection  or  repairing  of  the  engine,, 
or  in  the  management  of  the  engine."    The- 
court^  refused    that  charge,    and,    instead, 

?;ave,  of  its  own  motion,  the  following:  "Tbe- 
act  that  the  boiler  of  the  engine  exploded 
when  in  use  by  the  defendant  is  not  sufficient, 
evidence  of  negligence  on  the  part  of  the  de- 
fendanx  either  as  to  the  inspection  or  repairing- 
of  the  engine,  or  In  the  management  of  t he- 
same;  but  it  is  a  fact  that  you  may  consider,, 
in  connection  with  all  tbe  other  facts  estab- 
lished by  tbe  evidence,  in  determining  whether 
the  engine  was  defective,  and  that  the  defend- 
ant acted  carelessly  and  negligently  in  allow- 
ing said  engine  to  be  run  in  its  then  condition.'" 
Tbe  appellant  insists  that  it  waserrorto  refuse 
tbe  first,  and  error  to  give  the  last,  of  these  in- 
structions, and  the  argument  is  directed  to  the 
question  as  to  what  presumptions  arise  fron^ 
the  mere  fact  of  tbe  explosion.  It  will 
be  observed  that  either  instruction  is  as  to* 
the  force  of  a  fact  leading  to  the  ultimate  con- 
clusionof  negligence- on  the  part  Of  the  Appel- 
lant. It  may  be  said,  also,  that  the  special 
verdict  did  not  return  this  ultimate  conclusion. 
The  ultimate  conclusion  as  to  that  question^ 
upon  I  he  special  verdict,  was  for  the  courts 
and  not  for  the  jury;  and  its  return  by  the  jury 
would  have  left  no  question  for  decision  by 
the  court.  The  special  verdict  would  have 
been,  in  eifect,  but  a  general  verdict.  The- 
instruction  refused  was  one  of  a  series  of  gen- 
eral instructions  asked,  and  that  given  was^ 
one  of  a  series  of  general  and  special  instruc- 
tions given  by  the  court.  It  is  manifest  that 
general  instructions,  where  a  special  verdict  is- 
required,  are  inapproptiate.  As  said  in 
Elliott,  App.  Proc.  ^  645:  "As  there  is  no  pro- 
priety in  giving  general  instructions,  anda» 
the  law  of  the  case  must  be  pronounced  upon 
the  facts  contained  in  tbe  sp^scial  verdict,  gen- 
eral instructions  cannot,  as  a  rule,  be  infiuen- 
tial."  Louiseille,  N.  A.  d  C.  R.  Co,  v.  FrawUy^ 
110  Ind.  18:  Johnson  v.  Culver,  116  Ind.  278;. 
Siayner  v.  Joyce,  120  Ind.  99;  Woollen  v.  Wire^ 
110  Ind.  251;  Indianapolis,  P,  d  C,  R.  Co.  v.. 
Bush,  101  Ind.  5«2;  Louisville,  N.  A,  d  O.  R 
Co.  V.  Bart,  119  Ind.  273,4  L.  R.  A,  549; 
Toler  V.  Eeiher,  81  Ind.  888.  Since  the  ulii- 
male  conclusion  was  not  returned,  it  is  appar- 
ent  that  the  instruction  given  was  not  infiuen- 
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tial;  and,  riace  instructioDs  upon  the  subject 
were  inappropriate,  there  was  no  error  in  re- 
fasing  that  asked. 

It  is  contended,  further,  that  the  damages 
assessed  were  excessive.  This  contention  rests 
upon  the  appellant's  construction  of  the  evi- 
dence that  the  appellee  was  not  permanently 
and  seriouslv  injured,  but  that  his  alleged  in- 
juries were  feigned.  We  are  not  at  liberty  to 
adopt  this  construction  of  the  evidence,  since, 
upon  the  whole  evidence,  there  was  conflict 
upon  this  question.  There  was  testimony 
that  the  appellee  had  endured  intense  pain  and 
suffering:  that  he  was  permanently  disabled 
from  performing  manual  labor;  that  he  could 


never  again  walk  actively,  but  that  he  m<jBt 
walk  with  a  dragging  or  shuffling  motion  of 
tbe  feet;  that  he  was  but  twenty-six  years  of 
age,  and  depended  upon  daily  labor  for  his. 
support;  and  that  prior  to  the  injury  he  was 
able-bodied,  strong,  healthy,  and  had  an  earn- 
ing capacity  of  |dO  per  month.  Upon  the^ 
theory  that  the  Injuries  sustained  were  not 
magnified  or  feigned,  we  cannot  say  that  at  first 
blush  the  damagesappear  to  be  so  large  as  to sug • 
gest  that  the  jury  were  overreached,  or  acted 
corruptly. 

No  available  error  having  been  disclosed  by 
the  record,  the  judgment  u  affirmed. 


NEW  JERSEY  COURT  OF  ERRORS  AND  APPEALS 


Lewis:  C.  POTTER  and  Wife,  AppU., 

t. 

Arthur  E.  BERRT,  Guardian  of  Samuel  Dally. 

(63N.  J.  Eq.lfiL) 

*A  person  of  advaneed  years  deTised 
eertain  lands  to  his  daughter*  and,  in- 

^HeadDOtes  by  Bbaslet,  Ch.  J. 


forminar  her  and  her  husband  of  tbe  faot,  put 
them  in  posseasion,  stating  that  he  desired  them 
to  hold  the  property  durinir  his  own  life.  A  fair 
years  afterwards,  the  father  bavloflr  become  a 
lunatic,  bis  iruardfan  notified  the  daugrhter  and 
her  husband  to  yield  up  tbe  premises.  Held^ 
that  a  court  of  equity  would  protect  the  daugh- 
ter and  her  husband  in  their  posseesJon,  thus 
fflvlnir  effect  to  the  purpose  of  the  father  as  ex- 
pressed durlnar  his  sanity. 


NoTa.~l7«fn<7  lunaiW%  property  to  tarry  mil  "Mm 
pnsumed  wishes  or  to  fuifU  his  equitable  obUga" 
tiofu  in  the  absence  of  a  legal  liability. 
T.  Power  ffeneraily. 
n.  Intuwffrt  ofhisfamay, 
ITT.  In  suviport  ofUleattimate  ^httdren^  ete^ 
IT.  Fitr  aUowanees  to  persona  entitled  to  inherit 
anee, 

▼.  For  cUlowanees  to  eoUateral  relations. 
VT.  t^r  aUowanees  to  persons  not  related, 
Vn.  For  ehnrttable  and  religious  purposes, 
TUL  2b  continue  arrangements  made  while  sane. 

L  Power  generoMy,' 

Tbe  court  of  chancery  has  powsr  out  of  the  sur- 
plus income  of  the  estate  of  a  lunatic  to  provide 
for  tbe  support  of  persors  not  his  next  of  kin  and 
vfaom  tbe  lunatic  is  not  under  legal  obligation  to 
lupport.  wbere  it  specifically  appears  that  the  lu- 
Baiic  blmseir  wciuld  have  provided  for  such  sup- 
port had  he  been  sane.   Be  Heeney,  2  Barb.  Ch. 

a. 

And  where  the  income  of  the  estate  of  a  lunatic 
is  much  more  than  sufficient  for  bis  support  and 
thoee  members  of  his  family  for  whom  he  is  bound 
by  law  to  provide,  the  court  may  make  an  allow- 
SDoe  out  of  tbe  Income  to  his  near  relatives  who 
are  in  need  of  aifilstanoe.  Be  WiUougbby,  11  Paige, 
257. 

So,  in  Be  Windsor,  Sbelford  on  Lunacy,  160,  Lord 
Ctaaocellor  Brougham  recognized  the  doctrine 
^t  BO  allowance  might  be  made  out  of  the  estate 
of  a  lunatic  for  persons  other  than  those  whom  the 
lunatic  was  bound  by  law  to  provide  for,  but  re- 
Ivued  to  make  tbe  allowance  asked  for  upon  the 
fround  that  the  surplus  income  of  the  lunatic  was 
required  for  contingent  expenses. 

Tbe  court  in  making  such  allowanc««  acts  for 
tbe  lunatlo  as  it  supposes  he  himself  would  have 
■cted  if  he  bad  been  of  sound  mind.  Be  Wil- 
wairbby,  supra. 

A.Dd  the  amount  and  proportion  of  allowances 
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thus  made  rest  entirely  within  the  discretion  of 
the  court.   Ex  parte  Whitbread,  SMeriv.  98. 

The  orlflrln  of  the  practice  of  granting  an  allow- 
ance for  the  relations  of  a  lunatic  other  than  those 
whom  the  lunatic  Is  lx)und  by  law  to  provide  for 
has  been  traced  to  the  order  of  Lord  Chancellor 
Thurlow  in  Re  Cotton  reported  In  a  note  to  2  Meri  v. 
100,  which  was  made  upon  an  objection  to  a  report 
allowing  maintenance  generally  without  speoifylnir 
tbe  proportions,  which  was  referred  back  to  a  mas- 
ter for  review,  who  thereupon  certified  that  tb<> 
sum  allowed  was  appropriated,  and  after  specify- 
ing the  sum  allowed  for  tbe  lunatic  himself,  stated 
that  tbe  remainder  Is  to  be  divided  among  his  im- 
mediate relations.  And  Lord  Thurlow  confirmed 
the  report  and  directed  the  allowance  to  be  made. 
Bbelford,  Lunacy,  157. 

In  Be  Bialr.  1  Myl.  ft  a  800,  6  L.  J.  Ch.  N.S.  150, 
however,  it  was  said  that  the  practice  of  granting 
allowances  to  relations  of  lunatics  for  whom  the 
lunatic  was  not  legally  bound  to  provide  was  one 
which  could  not  be  regarded  with  too  much  cau- 
tion, and  the  principle  involved  in  It  ought  to  be 
narrowed  rather  than  extended  in  its  operation, 
and  that  such  Jurisdiction  should  never  be  exer- 
cised without  tbe  greatest  possible  Jealousy  and 
caution.    But  see  same  case,  infra^  IV. 

n.  In  support  c/  his  f  amity. 

Where  the  father  of  a  family  becomes  a  lunatic 
tbe  court  does  not  look  to  the  mere  legal  demands 
which  his  wife  and  children  may  have  upon  him, 
which  amount  perhaps  to  no  more  than  to  keep 
them  from  being  a  burden  upon  tbe  parish,  but 
considers  what  the  lunatic  would  probably  do  and 
what  it  would  Xno  l)eoeflcial  to  have  done,  and 
makes  an  allowance  for  them  proportioned  to  bis 
circumstances.   Ex  parte  Whltbread,  9  Meri  v.  99. 

Thus,  in  Be  Freak,  Sbelford  on  Lunacy,  100,  the 
net  annual  income  of  a  lunatic  was  divided  into 
thirty-t wo  equal  parts,  seventeen  of  which  were  al- 
lowed for  the  support  of  the  lonatlo,  his  wife,  and 
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IiiRvr  Jeksbt  Coubt  of  Ekborb  ajtd  Affbala. 


<JuDe  17,  mo.) 

APPEAL  by  defendants  from  a  judgment  of 
the  Chancery  Court  requiring  defendants 
10  surrender  pof^session  of  certain  real  estate 
belonging  to  plaintiflf's  ward  of  which  they  had 
taken  possession  under  a  contract  with  him. 
Hevertid, 

Statement  by  Beasley,  Ch.  J.: 

In  the  latter  part  of  the  year  1886  or  1887, 
'Samuel  Dally,  of  the  township  of  Woodbridge, 
then  about  seventy-eight  years  old,  being  about 
to  make  his  will,  aslsed  his  son-in-law,  Lewis 
O.  Potter,  to  make  choice  for  his  wife,  Anna 
M.  Potter,  among  the  several  parcels  into 
which  he  had  divided  his  real  estate  for  distri- 
'bution  among  his  children  by  will.  Potter 
<:hose  a  parcel  consisting  of  three  tracts,  one 
of  said  tracts  being  a  clay  bank;  and  Dally, 
dissenting  to  such  choice,  made  his  will  accord- 


ingly, which  is  still  in  existence,  unrevoked. 
At  the  same  time,  and  incidental  to  tbe  testa 
mentary  gift,  Mr.  Dally  told  his  son-io-law. 
Potter,  who  was  then  and  still  is  in  straiteDed 
circumstances,  to  take  possession  of  these 
tracts,  and  make  what  he  could  out  of  tbem 
in  the  testator's  lifetime,  without  compensation 
to  the  testator,  and  paying  only  the  taxes. 
Potter  accordingly  gave  up  another  clay  bank 
which  he  was  then  working,  and  took  posses- 
sioti  of  the  bank  of  his  father-in-law.  Dally, 
which  he  has  ever  since  held,  and  contiaueil 
to  work  as  his  only  means  of  livelihood  down 
to  the  filing  of  the  bill  and  subsequently, 
making  large  expenditures  for  draiuiog  aod 
other  jjermaneni  improvements  of  the  clay 
banks,  in  reliance  upon  said  agreement  of  Mr. 
Dally.  During  this  period,  at  one  time  when 
it  was  supposed  that  a  railroad  would  be  built 
through  the  property.  Potter  applied  to  his 
father-in-law  for  some  writing  to  conGrm  him 


two  unmarried  daughters,  and  the  remalDing  fif- 
teen parts  paid  to  his  four  married  daughters  and 
to  tbe  children  of  a  deceased  child. 

And  In  Re  Drummond,  I  Myl.  &C.  827,  6  L.  J.  Cb. 
in.  8. 58,  the  allowance  made  out  of  a  lunatic's  es- 
tate for  the  maintenance  of  himself  and  dauirhters 
was  increased  in  consideration  of  tbe  intended  mar- 
riage of  one  of  tbe  daughters,  and  a  portion  of 
such  increased  allowance  was  appropriated  to  the 
^reneral  establishment  of  her  and  her  husband,  and 
was  directed  to  be  settled  to  her  separate  use.  and 
a  sum  of  money  provided  by  the  master  was  also 
ordered  to  be  paid  to  her  out  of  her  f atber^s  estate 
by  way  of  outfit  on  her  marriage. 

And  in  Be  Evans,  Shelford  on  Lunacy,  IM,  an 
annuity  belonging  to  an  insane  wife  was  ordered  to 
be  paid  to  her  husband  as  committee  of  her  estate 
where  she  had  two  sons  and  tbe  annual  Income  of 
ber  husband  was  insufficient  to  support  her  and  to 
•educate  her  children  in  a  proper  manner. 

So«  the  wife  of  a  lunatic  who  had  an  ample  estate 
Is  entitled  to  an  order  directing  his  guardian  to 
pay  her  out  of  his  estate  the  money  necessary  to  re- 
deem ber  Jewels,  which  were  pawned  by  tbe  hus- 
band with  her  consent  while  sane  to  pay  his  per- 
gonal ezpensee,  the  proceeds  of  the  loan  having 
been  so  applied.  Be  Harrali*8  Estate,  81  N.  J.  £q. 
101. 

But  allowances  made  to  a  family  of  a  lunatic 
greater  than  is  required  by  law  are  not  made  be- 
cause the  family  would  be  entitled  to  his  estate 
on  his  death,  nor  necessarily  to  the  extent  of  giving 
them  the  whole  surplus  l>eyond  tbe  alio wai^ce  made 
for  bis  personal  use.  Ex  parte  W  bitbread,  2  Meri  v. 
w. 

See  also  in/ro,  IV.,  For  (Mowancte  to  persons  en- 
t  itled  to  inheritance. 

HL  In  support  of  ittegitiimate  ehildrerk,  etc 

Tbe  right  to  appropriate  the  lunatic^  property 
would  seem  to  extend  to  appropriations  for  the 
support  of  his  Illegitimate  children,  but  the  pro- 
priety of  such  provision  for  the  mother  of  such 
children  would  appear  to  be  doubtful. 

Thus,  in  Ex  parte  Haycock.  6  Kuas.  Ch.  154,  it  was 
held  that  an  allowance  should  t>e  made  out  of  the 
lunatlc^s  estate  for  bis  iUegitimate  children,  but  not 
for  their  mother. 

And  in  Ex  parte  Oalpin,  and  Ex  parte  Bpurrell, 
set  forth  in  6  Russ.  Ch.  164,  allowances  were  made 
out  of  tbe  estate  of  a  lunatic  for  tbe  benefit  and 
maintenance  of  his  illegitimate  children. 

And  in  Be  Jodrell,  Shelford  on  Lunacy.  101,  the 

lord  chancellor  declared  that  the  natural  child  of  a 

lunatic  whom  he  intended  while  sane  to  give  a 

.lilM  ral  education,  whose  mother  had  not  sufficient 
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means  for  the  purpoBe  of  carrying  sucb  intention 
into  effect,  ought  to  be  maintained  and  educate<l 
out  of  tbe  estate  of  tbe  lunatic,  and  referred  it  to 
the  master  to  inquire  and  certify  what  would  be  h 
fit  and  proper  sum  to  be  allowed  for  the  post  and 
future  maintenance  and  education  of  the  child. 

So,  where  the  commission  of  lunacy  acting  fn  ac- 
cordance with  law  finds  tbe  fact  of  the  unaouDd- 
ness  of  mind  of  a  party  and  also  who  are  tbe 
persons  composing  his  family,  and  ordeis  the 
maintenance  of  the  lunatic  and  such  family,  it  is 
the  business  of  the  committee  to  obey  such  orders, 
and  having  done  so  he  is  entitled  to  protection,  and 
his  duty  and  rights  are  not  affected  by  tbe  fact  that 
the  lunatic  had  another  wife  living,  and  that  tbo 
woman  provided  for  was  not  his  lawful  wife  an'l 
the  cbl  Id  ren  were  not  leg!  timate.  Halsey ^  Appea  f . 
120  Pa.  200. 

lY.  For  aUowaneea  to  perwne  entitled  to  inherit- 
ance. 

Allowances  out  of  the  estate  of  a  lunatic  larger 
than  the  law  would  require  are  made  almost  bb  u 
matter  of  course  with  reference  to  tbe  children  ot 
tbe  lunatic  or  other  descendants  who  are  presump- 
tively entitled  to  bis  estate  in  case  of  bis  death, 
where  there  is  but  little  or  no  hope  of  his  recover? . 
Re  Willougbbv,  U  Patge,  257. 

Thus,  in  Re  Blair,  1  My  I.  &  C.  800,  6  L.  J.  Ch.  N.  ."^ 
150,  an  allowance  was  made  out  of  tbe  Income  ot  h 
female  lunatic  for  the  benefit,  support,  and  maii- 
tenanoeof  ber  nephews  where  tbex  would,  upon 
ber  death  Intestate,  become  entitled  to  her  prop 
erty,  and  there  was  no  probability  that  she  wouI<i 
ever  recover  the  use  of  her  reason  or  become  en- 
titled to  tbe  management  of  ber  estate,  and  the 
incomes  of  tbe  nephews  were  Insufficient  for  then- 
support  having  regard  to  their  expectations  fn  life. 

And  in  Re  Croft,  33  L.  J.  Ch.  N.  S.  481,  an  allow- 
ance was  made  out  of  tbe  income  of  a  lunatic  to  h 
first  cousin  the  next  of  kin  who  was  m  needy  cir- 
cumstances and  obliged  to  subsist  upon  charln. 
where  the  lunations  income  wasrouob  larger  iUhu 
was  necessary  to  satisfy  bis  wants. 

And  in  Re  Frost,  L.  R.  5  Cb.  099,  39  L.  J.  Cb.  N.  S. 
808,  18  Week.  Bep.  080,  28  L.  T.  N.  8.  283,  weekly 
allowances  were  ordered  out  of  tbe  surplus  f neon)  - 
of  a  wealthy  lunatic  to  needy  persons  who  wer' 
supposed  to  be  her  next  of  kin  and  for  whom  sh  > 
bad  while  sane  expressed  an  intentlou  to  mnkt> 
some  provision  though  their  title  as  relatives  biM* 
not  Yyeen  established. 

Allowances  out  of  tbe  income  of  a  lunatic  Bf 
made,  not  because  the  parties  t>eneflted  thereby  hi' 
bis  next  of  kin  or  entitled  to  bis  property  after  U*< 
death  or  as  such  have  any  right  to  an  allowance . 
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la  poaeeaslon^  al  which  Dally  became  qalte 
irritated,  and  told  him  to  go  and  make  what 
improyements  he  saw  fit,  and  be  never  should 
be  disturbed.    In  November,  1892,  the  com- 
plainant. Berry,  was  appointed,  by  Middlesex 
county  orphans'  court,  guardian  of  said  Samuel 
Dally,  who  bad  been  duly  found  to  be  of 
unsound  mind  (and  to  have  been  so  since  the 
Ist  day  of  June,  1893),  under  a  commission  out 
of  the  court  of  chancery;  his  mind  having 
wholly  failed  from  senile  dementia.    On  the 
2Sth  of  FebruaiT,  1898,  said  guardian  served 
upon  Potter  and  his  wife  notice  to  quit  and 
deliver  possession  of  said  premises  on  the  1st 
day  of  June  then  next  to  said  guardian,  and 
further  to  desist  at  once  from  digging  any  clay 
or  sand  on  said  premises  or  committing  any 
other  waste.    The  Potters  not  having  obeyed 
said  notice,  the  bill  in  this  cause  was  filed  by 
said  guardian.  Joining  with  him  the  said  lunatic 
as  complainant,  for  an  injunction  and  account 


and  general  relief.  The  defendants  ans^vered, 
setting  up  the  above  facts,  and  also,  by  way  of 
cross  bill,  prayed  specific  performance  of  the 
verbal  agreement,  and  also  that  the  arrange- 
ment should  be  continued  as  a  scheme  of  be- 
nevolence initiated  and  persevered  in  by  the 
lunatic,  and  on  the  principle  that  the  court 
should  do  for  him  in  the  administration  of  his 
estate  what  presumably  he  would  do  himself 
if  sane,  alleging  that  he  has  ample  income  aside 
from  the  clay  bank  for  support  of  himself  and 
his  wife,  who  are  all 'his  familv.  The  decree 
appealed  from  is  for  an  accounting  and  injunc- 
tion, and  that  defendants  surrender  possession. 

•  Mr.  AUtn.  H«  Strong^  for  appellant. 
Mr,  Ephraim  Ctttler  for  respondent. 

Be»8ley»  Ch.  J.,  delivered  the  opinion  of 
the  court: 
This  case  was  decided  in  the  court  of  chan- 


but  because  the  oomt  will  not  refuse  to  do  for  the 
tenelltof  the  lunaUo  that  which  It  is  probable  he 
himself  would  have  done.   Be  Whltbread,  2  Merlv. 

Id  JU  Earl  Lanesborouffh,  7  Ir.  Eq.  Bep.  000,  how- 
-ever  an  allowance  out  of  the  estate  belonging  to  a 
innatie  to  assist  In  educating  children  entitled  to 
the  esute  in  remainder  after  the  lunatic,  upon 
petition  of  the  mother,  who  was  entitled  to  a 
Jointure  which  would  after  a  coverture  t)e  chargea- 
ble on  the  estate,  was  refused  on  the  ground  that 
it  would  be  taking  one  nian%  monej  to  give  an> 
-other. 

And  a  first  cousin  whom  a  lunatic  had  volun- 
tarily aided  while  sane  is  not  a  dependent  upon  him 
within  the  meaning  of  a  statute  providing  for  pay- 
ment for  the  support  of  insane  persons  in  an 
asylam  when  their  incomes  are  sufficient,  l[)eyond 
vhat  is  needed  for  the  support  of  persons  de- 
pendent upon  them.    Bt  Hybart,  119  N.  C  850. 

Y.  Vor  aOoisanees  to  etilaiUirpil  r^Uitiotm. 

Allowances  may  be  made  in  a  proper  case  out  of 
the  estaie  of  a  lunatic,  not  only  to  his  children  and 
jnaodchlldren  but  to  brothers  and  other  collateral 
kindred.    Ex  parte  Whitbread,  2  Meri  v.  00. 

And  where  a  lurge  property  devolves  upon  an 
«lder  SOD  who  is  a  lunatic,  as  heir  at  law,  and  his 
brothers  and  sisters  are  slenderly  or  not  at  all  pro- 
vided for,  the  court  will  make  an  allowance  to  the 
latter  for  the  sake  of  the  former  upon  the  principle 
that  it  would  naturally  be  more  agreeable  to  the 
lunatio  and  more  to  his  advantage  that  they  should 
receive  education  and  maintenance  suitable  to  his 
condition  than  that  they  should  be  sent  into  the 
world  to  disgrace  him  as  beggars.    JMd. 

So,  in  Be  Heeney,  2  Barb.  Ch.  828,  the  committee 
of  a  wealthy  lunatic  was  authorized  and  directed  to 
sllow  and  pay  to  a  surviving  sister  of  the  lunatio 
an  annuity  which  she  had  theretofore  been  ac- 
customed to  receive  from  her  brother  out  of  the 
income  of  his  estate,  and  to  pay  her  physician^s 
biU8  and  such  other  occasional  sums  as  her  brother 
bad  been  in  the  habit  of  giving  her  from  time  to 
time. 

And  in  He  Cotton,  2  Meri  v.  100,  note,  an  allowance 
was  made  out  of  the  lunatic^s  income  a  part  of 
vhich  was  appropriated  for  the  support  of  the 
luoatfc*s  family  and  the  remainder  was  divided 
among  his  immediate  relations. 

So,  in  Elwyn's  Appeal.  87  Fa.  807,  a  sum  was  al- 
loired  out  of  the  lunations  estate. for  the  support  of 
bis  lister  who  was  not  one  of  his  family  but  for 
wboiD  he  had  himself  provided  while  sane,  without 
objection  npon  the  part  of  the  committee. 

Expenses  lacorred  by  the  oommltte  of  a  lunatio 
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in  the  transfer  of  property  bought  by  the  lunatio 
for  the  benefit  of  his  sister,  however,  wQl  not  be 
allowed  against  the  estate  where  it  does  not  clearly 
appear  that  the  lunatic  if  in  the  possession  of  his 
faculties  would  in  all  probability  have  paid  them 
hi  msel  f.  Be  Stephens  ▼.  Mai  shall,  28  Hun,  642,  dis- 
tinguishing Be  Heeney,  sfipro,  upon  the  ground 
that  in  that  case  the  allowance  appeared  to  be  one 
which  the  lunatic  would  have  made  if  sane. 

'    TL  For  aUowancee  to  Dersons  not  related. 

The  power  of  the  court  also  extends  to  aUow- 
ances  for  persons  not  related,  the  presumed  wishes 
of,  or  what  the  lunatic  himself  would  do  if  sane, 
l>Hng  the  sole  testae  to  its  exercise. 

Thus,  where  the  income  of  the  estate  of  a  lunatio 
is  much  more  than  could  be  expend<>d  for  the  com- 
fort and  support  of  the  lunatic  and  his  family  in 
the  style  in  which  they  ought  to  be  supported,  the 
court  has  power  to  make  an  allowance  for  the  bene- 
fit of  the  daughter  of  the  wife  by  a  former  mar- 
riage out  of  the  estate  in  the  hands  of  his  wife  as 
committee  where  it  appears  that  the  lunatic  wotild 
make  a  provision  for  her  support  if  he  was  legally 
competent  to  do  so.    Re  Willoughby,  11  Paige,  267. 

But  such  an  allowance  will  not  l>e  made  where 
the  court  is  not  satisfied  that  the  lunatic  would 
consider  her  as  having  such  a  claim  upon  his 
bounty  if  he  were  restored  to  reason,  and  that  he 
considered  her  as  entitled  to  support  from  him  or 
as  standing  in  the  situation  of  an  adopted  child, 
and  there  is  reason  to  suppose  that  she  had  prop- 
erty of  her  own  which  would  l>e  sufficient  for  her 
support  with  the  addition  of  what  she  could  ob- 
tain by  her  own  exertions.    Ibid, 

8o,  where  a  person  while  in  posses^sion  of  his 
faculties  placed  himself  in  the  situation  of  a  father 
to  two  young  ladies,  supporting  them  as  members 
of  his  family  and  sending  them  to  boarding  school, 
where  one  of  them  completed  her  education  and 
again  became  a  meml)er  of  his  family  leaving  the 
other  still  in  school,  when  be  became  insane,  the 
court  will  direct  the  committee  to  let  those  young 
ladies  remain  in  the  family  and  be  supported  as 
they  had  theretofore  been,  until  their  marriage  or 
the  death  of  the  lunatic,  and  to  continue  the  one 
in  school  for  the  same  length  of  time  that  the  other 
had  been  kept  there  by  the  lunatic,  and  pay  the 
same  allowance  for  her  education.  Be  Heeney,  2 
Barb.  Ch.  326. 

And  in  the  same  case  the  committee  was  directed 
to  allow  to  three  aged  ladies  whom  the  lunatic  while 
sane  had  sustained  in  their  younger  days  and 
again  after  the  death  of  their  husbands  until  the 
time  he  became  insane,  the  same  sum  which  the 
lunatio  had  been,  in  the  habit  of  giving  them  as  a 
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cery^'  od  the  groiiDd  of  its  purely  le^l  aspect. 
It  was  found  that  the  defendants  were  in  the 
occupation  of  the  lands  in  question  as  the 
licensees  of  the  lunatic,  and  Uiat  the  licensor 
havinc^  become  of  unsound  mind,  and  his 
guardian  hating  notified  them  that  such  license 
was  revoked,  they  were  ordered  by  the  decree 
to  remove  from  the  premises  lo  question,  and 
to  account  for  the  profits.  Looking  at  the 
affair  in  this  aspect,  it  is  difficult  to  see  how  a 
court  of  equity  could  take  cognizance  of  the 
case,  for  in  such  a  situation  an  action  of  eject- 
ment would  appear  to  be  the  appropriate  rem- 
edy. But  as  a  cross  bill  has  been  incorporated 
in  the  answer,  presenting  for  the  consideration 
of  the  court  of  chancery  certaitf  equities  that 
enter  into  and  modify  the  strict  legal  stattisof 
the  transaction,  it  has  appeared  to  this  court 
to  be  the  proper  course  to  retain  the  case,  so 
as  to  give  aue  force  to  such  conscionable  char- 
acteristics. 
The  equities  referred  to  are  those  inseparable 


from  the  fact  that  the  lunatic,  who  is 
seated  by  the  respondent  in  this  appeal,  had 
expressed  during  his  sanity,  in  an  unqaestion- 
able  form,  his  purpose  that  the  appellaacs. 
should  remain  in  the  possession  of  the  premises 
in  dispute  during  his  own  life.  This  property^ 
by  his  will,  he  had  devised  to  his  daughter; 
and,  in  tumine  it  over  to  her  husband,  he  said. 
according  to  the  testimony  of  the  latter:  **lt 
I  ever  needed  it,  I  needed  it  now.  He  intended 
it  for  his  daughter,  and  he  wanted  her  to  be 
benefited  while  he  was  alive."  For  several 
years  before  the  father-in-law's  lunacy,  tbe 
appellants  continued  in  the  occupation  of  the 
premises,  spending  considerable  money  in  put- 
ting them  in  a  productive  condition.  The 
eoB-io-law  and  the  daagiHer,  who  were  thua 
provided  for,  had  a  large  family,  and  were  in 
somewhat  straitened  circumstances;  and  the 
father,  who  thus  established  them,  was  pos- 
sessed of  an  estate  that  fully  warranted  hta 
generosity.    The   question,  therefore,    ariaea 


fixed  allowanoe,  and  to  pay  the  arrears  of  such  al- 
lowance from  the  time  It  had  been  suspended  bj 
the  Incapacity  of  the  lunatic. 

And  In  Be  Earl  Carysfort,  1  Craiir  ft  Ph.  78,  an 
aoDuity  was  allowed  out  of  the  income  of  a  luna- 
tions estate  as  a  retiring  pension  to  an  old  personal 
Mrvaot  of  the  lunatic  who  was  obliged  to  retire 
from  services  by  reason  of  age  and  Infirmity,  upon 
the  statemeot  of  hJs  committee  that  they  were  sat- 
isfied that  the  allowance  was  one  which  the  lunatic 
if  he  should  ever  recover  would  approve  of. 

Vin.  For  ehartUMe  and  reHioious  purposes. 

The  same  rule  applies  to  donations  for  charitable 
and  religious  purposes. 

Thus,  the  committee  of  a  wealthy  lunatic  may  be 
authorized  by  the  court  to  place  at  the  lunatic^ 
disposal  small  sums  of  money  for  the  purpose  of 
charity,  so  lonir  as  the  lunatic  Is  competent  to  Judge 
of  the  claims  of  applicants.    Be  Heeney,  supro. 

Andu  womao' found  by  Inquisftion  to  be  of  on- 
sound  mind,  and  for  whom  a  committee  had  been 
appointed,  may  be  permitted  by  the  court  to  make 
a  gift  out  of  her  property  for  the  su  pport  of  oercaln 
Indigent  brothers  and  sisters,  where  it  appears  that 
pbe  knew  there  was  enough  money  to  enable  her 
to  make  the  gift  without  encroaching  upon  her 
means  of  support,  and  it  does  not  appear  that  hur 
contemplated  gift  was  the  fruit  of  any  importunity 
or  undue  infiuence  upon  the  part  of  the  donees. 
Re  Qiibert,  8  Abb.  N.  C.  222, 

But  the  committee  of  a  lunatic  will  not  be  al- 
lowed personalty  to  expend  any  part  of  the  luna- 
tic*B  estate  for  general  charity  or  objects  of  beqevo- 
lenoe  or  piety  for  which  the  lunatic  himself  had 
not  been  in  the  habit  of  oontribuUng  specifically 
and  regularly  while  sane.   Be  Heeney,  supra. 

So.  the  court  may  authorise  the  committee  of  a 
wealthy  lunatic  to  pay  for  the  support  of  an  insti- 
tution of  religion  in  the  church  where  the  lunatic 
and  his  family  had  been  accustomed  to  worship, 
such  sums  from  time  to  time  as  the  lunatic  may  de- 
sire him  to  pay  for  that  purpose,  not  exceeding  the 
amount  which  the  lunatic  had  been  In  the  habit  of 
paying  annually  before  he  became  insane.    IhUI, 

And  the  committee  may  provide  for  the  payment 
of  the  lunations  customary  contributions  to  the 
church  which  she  bad  been  In  the  habit  of  attend- 
ing.  Re  Knapp^s  Estate.  18  Misc.  286. 

And  Id  Re  Htrickland.  L.  R.  6  Ch.  226.  24  L.  T.  N. 
S.  580, 19  Week.  Hep.  616,  the  committee  of  a  lunatic 
who  was  tenant  for  life  of  a  large  number  of 
houses  all  in  the  same  neighborhood  tbe  rental 
from  which  produced  a  large  surplus  after  provid- 
ing him  ?nth  every  comfort,  the  committee  being 
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also  his  heirs  at  law  and  sole  next  of  kin,  was  per> 
mlttcd  to  contribute  out  of  the  lunatic^s  income- 
after  a  sale  of  three  of  the  houses  for  a  church  site- 
to  a  new  pansb,  a  reasonable  sum  with  refer- 
enoe  to  thn  amount  of  his  income  towards  build- 
ing a  church  and  parish  schools  in  connection 
with  it. 

VIIL  3b  continue  arranaementa  made  whOe  rnne^ 

The  doctrine  of  the  principal  case  that  the  court 
will  give  eflTect  to  tbe  Intentions  and  carry  out  the 
projects  of  a  person  expressed  and  commenced 
while  sane,  after  he  becomes  insane,  is  supported 
by  the  cases  found  bearing  upon  tbe  subject. 

Thus,  where  an  elderly  widower  without  children 
having  a  large  estate  engages  his  nephew  and  hie 
family  to  live  with  him  and  tako  care  of  him  and 
his  estate,  taking  the  nephew  from  a  lucrative  busi- 
ness and  paying  him  a  salary  and  supporting  hita 
and  his  family  as  part  of  hia  household,  and  sulise- 
quentiy  beooniea  afflicted  with  senile  dementia, 
and  is  adjudged  a  lunatic  and  a  committee  of  bi» 
estate  is  appointed  and  the  nephew  la  appointed 
committee  of  bis  person  and  fulfils  bia  duty  satis- 
factorily, tbe  nephew  is  entitled  to  receive  frooa 
tbe  committee  of  the  estate  a  sufficient  monthly  ai- 
lowanoe  to  continue  tiie  household  in  the  same 
manner  as  before  tbe  lunacy,  and  to  pay  his  salary 
as  before  upon  the  ground  that  it  might  reasonably 
be  supposed  that  the  lunatic  would  have  continued 
to  do  so  bad  be  retaioed  his  sanity,  and  that  it  wm» 
apparently  best  adapted  to  his  peace  and  comfort. 
Hambleton^s  Appeal.  102 Pa.  60. 

So  the  wife  of  an  insane  man  who  lives  in  his  man- 
sion bouse  is  not  prevented  from  remaining  there 
and  using  such  supplies  provided  for  the  family  as 
may  be  necessary  to  maintain  her  and  the  family 
accordiiur  to  their  condition  in  life,  by  a  statute 
providinflr  for  sending  Insane  persons  to  an  asylum 
and  requirinir  their  guardians  to  support  them  ao 
long  as  their  Incomes  may  be  sufficient  for  that 
purpose.    Re  Hybart.  119  N.  C.  850. 

And  tbe  committee  of  a  lunatic  cannot  maintain 
ejectment  against  the  lunations  wife  for  the  purpose 
of  ejecting  her  and  bis  chUdren  from  the  home  he 
had  provided  for  them  while  sane,  though  it  is  the 
only  property  he  owns,  especially  where  she  is  in 
possession  under  tbe  husband  DOt  pretending  to 
hold  adversely  to  his  title.  If  in  the  Judgment  of 
tbe  committee  the  interest  of  tbe  lunatic  and  hi» 
family  would  be  best  promoted  by  leasing  the 
homestead  or  a  part  of  it  and  providing  for  them 
elsewhere,  he  can  represent  the  facts  to  tbe  oourt 
and  ask  Instructions.    BhatTer  v.  List,  114  Pa.  488. 

F.  H.  B. 
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wbetber,  the  father  having  lost  his  mind,  this 
benefaction  of  his  towards  his  own  child  is  to 
be  frastrated  and  revoked  by  his  guardian. 
No  case  has  been  observed  in  which  a  court  of 
equity  has  permitted  such  a  cruel  dispossession. 
The  cases  stron^ry  enforce  the  opposite  doc- 
iriDe.  The  general  rule  on  tbis  subject  is  that 
tbe  court  will  do  that  io  these  matters  which 
it  is  reasonable  to  believe  the  lunatic  himself 
would  do  if  be  had  the  capacity  to  act.  The 
decisions  are  numerous,  and  all  to  tbis  effect. 
Tbe  following  are  illustrative  cases:    Ex  parte 


Whithread,  2  Meriv.  102;  He  Wiliimphhp,  11 
Paige.  257;  Re  Uttney,  2.Barb.  Ch.  826;  Camp- 
heU  V.  Mackay,  1  Myl.  &  C.  624,  The  result 
is  that  the  appellants  should  not,  under  present 
circumstances,  be  disturbed  io  the  poasesaion 
and  use  of  the  property  in*  question,-  and  a 
decree  should  be  entered  to  that  effect. 

Consequently  let  the  decree  appealed  from  be 
reverted,  and  a  decree  entered  in  accordance 
with  the  foregoing  view,  with  costs  to  be  paid 
out  of  the  estate. 
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1.  Intentional  ktlHng by  » third  peraon» 

of  BD  insured  person  without  the  latter*^  oooniv- 
aooe  or  foreknowledge,  is  an  accideot  within  tbe 
meaniuff  of  an  accident  insurance  policy. 

2.  The  omission   of  the  word  **death** 

from  a  clause  in  an  accident  policy  provldinir 
tliat  it  shall  not  ^'extend  to  or  cover  intentional 
injuries  Inflicted**  by  '*any  other  person/*  when  it 
is  U9t^  in  other  excepting  clauses  immediately 
ooDiiguous,  will  make  the  insurer  liable  in  case 
of  tbe  murder  of  tbe  insured. 

2.  One  enlnit  Am*  the  ftill  nmonnt  of  an 
aeeldent  Inenmnee  polley  which  classifies 
risks  and  promises  the  full  amount  only  when  in- 
sured is  eoflraired  in  certain  business  at  the  time 
of  injury,  most  allege  that  be  was  employed 
to  such  busincMat  the  time  of  injury. 

(June  18,  IflOtt.) 

APPEAL  hj  defendant  from  a  judgment  of 
tbe  Circuit  Court  for  Jefferson  County  in 
fa?or  of  plaintiff  in  an  action  brought  to  re- 
cover the  amount  alleged  to  be  due  on  an  ac- 
ddent  insurance  policy.     Reversed. 

Tbe  facts  are  stated  in  the  opinion. 

ifeffrt.  O'NeaJy  Phelpe,  Pryor*  A  Sll- 
ligman  and  Bullitt  A  Shields  for  appel 
hot. 

Mentn,  R.  C.  Warren,  M.  C.  Sanfley, 
W.  O.  Welch,  and  D.  W.  Sanders  for 
appellee. 


Irl^^,  J.*  delivered  the  opinion  of  the 


H 

eouri: 

In  April,  1891,  the  appellant  coropan}'.  in 
consideration  of  certain  agreements,  statenieDts. 
tad  warrunties  made  in  tbe  application  of  one 
i)iepben  M.  Carson,  and  the  sum  of  $7,  issued 
tobim,  under  division  A,  wherein  Carson's  oc- 
cupation was  described  as  that  of  a  druggist,  a 
policy  of  insurance  known  as  an  '^accident 


policy/'  by  which,  for  the  term  of  three 
mooitfs,  the  applicant  was  insured  against  bod- 
ily injuries,  effected  throuirh  "external,  violent, 
and  accidental  means" — First,  which  wholly 
disabled  him;  second,  such  injuries  as  par- 
tially disabled  him;  third,  such  as  resulted  in 
the  loss  of  an  eye;  fourth,  loss  of  a  hand  or 
foot;  and  lastly,  lossof  both  hands  or  feet,  etc.. 
in  which  event  the  full  principal  sum  of 
$5,000  was  to  be  imid  to  the  insured.  If  he  sur- 
vived, or,  if  he  died,  then  to  his  father. 
A.  Carson,  the  appellee  here.  Ib  tbe  body  of 
the  policy  it  was  provided  that.  If  the  insured 
was  injured  or  killed  in  any  occupation  or  ex- 
posure classed  by  the  company  as  more  haz- 
ardous than  that  recited  in  the  application,  the 
insured  or  his  beneticiary  should  be  entitled 
only  to  such  sums  as  are  named  in  the  division 
so  classed  as  more  hazardous.  And  oo  tbe 
back  of  the  policy,  among  many  other  condi- 
tions under  which  the  policy  was  issued,  we 
find  the  following:  "This  insurance  does  not 
cover  disappearances;  nor  suicide,  while  sane 
or  insane;  nor  injuries,  whetber  fatal  or  other 
wise,  of  which  there  is  no  visible  mark  upon 
tbe  body;  nor  accidental  injuries  or  death  re- 
sul  ing  from  or  caused,  directly  or  indirectly, 
wholly  or  in  part,  by  hernia,  fits,  .  .  .; 
nor  extend  to  or  cover  intentional  injuries  in- 
flicted by  the  insured  or  any  other  person,  or 
injury  or  death  happening  while  the  Insured  ia 
insane,  or  under  tbe  influence  of  intoxicating 
drinks  or  narcotics,"  etc.  It  appears  that  the 
insured  met  bis  death  in  May.  1891,  and  un- 
der circumstances  to  be  presently  considered. 
Tbe  company  denying  any  liability,  the  bene- 
ficiary, A.  Carson,  brought  tbis  action  in  the 
Jefferson  circuit  court  for  the  principal  sum 
indicated  in  tbe  policy;  and  upon  i^eremptory 
instructions,  at  the  conclusion  of  tbe  testimony, 
a  verdict  was  rendered  in  his  favor.  From 
the  judgment  thereon  the  company  appeals. 

After  certain  preliminary  statements,  the 
petition  avers  that  "on  tbe  8th  day  of  May. 
1^91,  and  before  the  9ak\  term  of  insurance  had 
expired,  the  said  Htepben  M.  Carbon  was  shot 
through  the  body  by  a  bail  from  a  gun  or  pis- 
tol, and  thereby  instantly  and  intentioeaUy 


Nora.— The  prior  cases  construinir  tbe  proviso 
Mainet  liablJity  for  intentional  injuries  are  found 
in  tbe  note  to  Fidelity  ft  a  Co.  v.  Jobn8onrMiaB.)aO 

34  L.  R.  A. 


L.  U.  A.  806,  on  tbe  question  What  conMitutea  a» 
accident  wiibin  tbe  meaning  of  an  accident  ii 
anoe  policy? 
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killed,  by  one  Jesse  Burton,  in  the  vicinity  of 
Branford,  in  the  county  of  said  Carson's  resi- 
dence, in  the  state  of  Florida;"  that  "the  said 
shooting  and  killing  by  the  said  Jesse  Burton 
was  not  done  in  a  mutual  atfray,  was  not  pro- 
voked by  any  misconduct  on  the  part  of  said 
Carson,  and  was  not  foreseen  by  him  in  time  to 
have  been  avoided,  but  was  wanton,  causeless, 
unprovoked,  and  unexpected  by  him."  It  is 
evident,  and  it  is^o  argued,  that  the  pleader's 
object  in  setting  out  the  fact  that  the  insured 
came  to  his  death  by  a  shot  fired  through  bis 
body  intentionally  by  another  (thus  anticipat- 
ing the  probable  defense)  was  to  provoke  a  de- 
murrer, and  thus  present  fairly  to  the  court  for 
construction  the  meaning  of  the  words,  *'nor 
extend  to  or  cover  intentional  injuries  inflicted 
by  the  insured  or  any  other  person/'  found  on 
the  back  of  tbe  policy,  and  therefore  not  neces- 
sary to  be  adverted  to  in  declaring  on  tbe  con- 
tract. The  expected  demurrer  was  filed  and 
overruled,  and  thus  are  presented  for  our  con- 
sideration two  questions:  First,  were  tbe 
"means"  producing  the  death  of  the  insured 
"external,  violent,  and  accidental?"  and  sec- 
ond, was  the  death  of  the  insured  "an  inten- 
tional injury  inflicted  by  another,"  within  the 
meaning  of  the  policy?  On  the  flrst  point 
little  need  be  said.  While  our  preconceived 
notions  of  the  term  •*accident"  would  hardly 
lead  us  to  speak  ot  the  iotentional  killing  of  a 
person  as  an  accidental  killing,  yet  no  doubt 
can  now  remain,  in  view  of  the  precedents  es- 
tablished by  all  the  courts,  that  the  word  "in- 
teotional"  refers  alone  to  the  person  inflicting 
tbe  injur}',  and  if.  as  to  the  i^rson  injured,  tbe 
injury  was  unforeseen,  unexpected,  not  thought 
about  through  his  agency  designedly,  or  was 
without  his  foresight,  or  was  a  casualty  or 
mishap  not  intended  to  befall  him,  then  the  oc- 
currence was  accidental,  and  the  injury  one  in- 
flicted by  accidental  means,  within  the  meaning 
of  such  policies.  Thus,  when  one  was  waylaid 
aud  assassinated  for  the  purpose  of  robbery, 
his  death  was  held  to  have  been  caused  through 
"external,  violent,  and  accidental  means." 
Hutcherafty.TrateUri^InB.  Co.  87  Ky.  800. 
8o  death  by  hanging,  at  the  hands  of  a  mob, 
was  held  to  be  an  accident,  within  the  meaning 
of  a  policy  against  injuries  through  "external, 
violent,and  accidental  means."  Fidelity  db  G.  Co. 
V.  John9on,12ms8. 388, 80  L.  B.  A.  206.  So  the 
death  of  a  person  who  is  shot  by  one  whom  he  is 
trying  to  eject  by  force  from  an  hotel  office  is 
a  death  by  accident,  and  "not  a  risk  voluntar 
ily  assumed,  when  he  makes  the  attempt  with- 
out knowing  that  tbe  other  person  is  armed." 
J.ovelaee  v.  Traveler^  Protective  Asso.  126  Mo. 
104,  80  L.  R.  A.  209.  See  also  numerous  au- 
thorities to  the  same  effect  in  notes  to  case  last 
cited,  in  30  L.  R.  A.  207. 

In  the  Hutcftcrafi  Case,  however,  and  in 
others  cited,  a  recovery  was  denied  because, 
while  the  killings  were  accidental,  within  the 
meaningofthe  words  "external,  violent,  and 
accidental,"  as  used  on  the  face  of  the  policy, 
yet  certain  conditions  or  provisos  protected  the 
company  against  loss  where  "the  death  or  in 
jury  may  have  been  caused  by  intentional  in- 
juries inflicted  by  theinsured  or  any  other  per 
son.'*  And  a  consideration  of  this  feature 
brings  us  to  the  second  question  presented  by 
the  demurrer.     In  the  cases  to  which  our  at- 
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tention  has  been  called,  involving  accident 
policies  in  many  different  companiig,  ii  is  no- 
ticeable in  all  that  the  form  of  the  usual  pro- 
tecting proviso  against  )oas  from  "intentional* 
injuiies"  is  somewhat  different  from  the  cor- 
rei>ponding  clause  in  the  policy  before  us. 
The  clause  in  the  Hutclcvaft  Case  against  the^ 
Travelers'  Insurance  Company  well  illusi rates 
this.  Iris  as  follows:  "And  no  claim  shall 
be  made  under  this  ticket,  when  the  death  or 
injury  may  have  been  caused  ...  by  in- 
tentional injuries  inflicted  by  the  insured  or 
any  other  person."  This  is  not  merely  protec- 
tion against  injuries  so  inflicted,  but  against- 
death  as  well.  In  express  terms,  that  policy 
excepts  death  from  intentional  injuries  inflicted 
by  any  other  person,  and  does  not  content  it- 
self with  providing  merely  that  no  claim  shali 
be  made  when  the  injuries  may  have  been  in- 
tentionally inflicted.  The  language  is  "death 
orinjurv,"  and  the  policy  protects  against 
either  death  or  injury  when  caused  by  inten- 
tional injuries  inflicted  by  the  insured  or  an j 
other  person.  In  the  present  case,  as  we  have- 
seen,  the  policy  is  not  to  extend  to  or  cover 
intentional  injuries  inflicted  by  the  insured  or 
any  other  person.  Here  we  nnd  a  difference 
between  tbe  policy  under  consideration  and 
all  others  we  have  examined.  The  words- 
"death  or  injury"  are  used  in  all  of  them,  and 
indeed  in  this  policy  we  flnd  those  word» 
separated  for  the  flrst  time  in  tbe  clause  under 
discussion.  We  flnd  it  provided  in  tbe  preced- 
ing clause  that  "this  policy  does  not  cover  ac- 
cidental injuries  or  death  resulting  frook 
hernia,"  etc.;  and  immediately  succeeding  the 
clause  in  dispute  the  lanauage  is,  '*or  injury  or 
death  happening  while  the  insured  is  insane,*^ 
etc.  We  notice,  too,  that  the  policy  is  not  to 
cover  injuries,  whether  fatal  or  otherwise,  of 
which  there  are  no  visible  marks  upon  tbe  body. 
And  it  appears  well  settled  that  this  exception, 
without  tbe  words  "fatal  or  otherwise,"  ha» 
reference  only  to  cases  of  bodily  injury  which 
do  not  result  fatally;  that  is,  the  word  "injury" 
is  used  in  its  usual  sense,  as  implying  a  hurt 
not  r/^sulting  in  death.  MeOlinmey  v.  Fidelity 
dt  G.  Co,  80  Me.  251.  The  words  "injury  or 
death,"  and  "injured  or  killed,"  are  used  in^ 
this  rolicy  some  eight  times  or  more,  and 
seemingly  in  sharp  contrast,  and  the  signifi- 
cant omission  of  tbe  word  "death"  in  this  par- 
ticular clause  requires  us  to  hold  that  tbe  ex- 
ception referred  only  to  nonfatal  injuries  in- 
tentionally inflicted  by  the  insured  or  any 
other  person.  We  conclude,  therefore,  that 
the  petition  stated  a  good  cause  of  action,  so 
far  as  tbe  points  discussed  are  concerned. 

It  isinsi8ted,however,thatasthe  plaintiff  sued 
for  the  full  principal  sum  of  $5,000,  |he  ought 
to  have  negatived  tbe  conditions  stated  in  the 
face  of  the  policy,  under  which,  if  they  ex- 
isted, that  sum  must  have  been  I'educed,  and 
tie  policy  scaled.  The  insured  agreed  that, 
if  he  was  killed  in  any  occupation  or  expo^'ure 
classed  by  the  company  as  more  hazardous 
llian  that  of  druggist,  his  beneficiary  was  to 
gel  only  the  reduced  sum;  and  it  seonis  evi- 
dent that  his  beneficiary  must  allege,  i'  Vie  can 
truthfully  do  so,  that  the  insured  was  aot  so 
killed,  else  tbe  court  could  not  render  lodg- 
ment for  tbe  sum  to  which  the  policy,  unoerits 
terms^  entitled  him.  Thepolicy  was  made  part  of 
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tbe  petition,  and  forms  the  basis  of  the  action. 
The  claimaoi  must  briog  himself  within  its 
terms  and  coDditions  as  stated  on  its  very  face. 
Itcannot  be  said  that  this  should  come  from 
his  adyersaiy.  Whether  the  insured  was  en- 
gaged at  the  time  of  his  death  in  a  more  baz- 
ardoos  oecapation  or  exposure  than  that  of  a 
druggist  was  peculiarly  within  tbe  knowledi^e 
of  the  insured  and  his  beneficiary,  who  must 
be  held  to  a  ^neral  knowledge  or  the  divisions 
and  classificatioos  of  risks,  and  to  have  acted  in- 
telligenily  in  acceptinc;  insurance  in  division  A. 
Of  course,  if  the  true  issue  is  in  fact  made«  it 
does  not  matter  from  whom  the  exceptional 


matter  comes;  and  it  is  true  that  the  com  pan  j- 
pleaded  that  the  insured  was  killed  while  act- 
ing as  deputy  sheriff,  and  attempted  to  plead 
that  he  was  insured  as  a  druggist  or  dealer, 
and  not  otherwise.  But  just  what  its  pleas- 
would  have  been,  had  the  plaintiff  been  re- 
quired to  set  up  its  cause  of  action  ac- 
cording to  the  terms  of  the  contract, we  do  not 
know;  and  convinced  of  this  error  occurring^ 
at  tbe  inception  of  the  proceedings,  no  other 
questions  need  bo  considered. 

Judgment  retersetl  for  further  proceedings 
consistent  with  this  opinion. 


UNITED  STATES  CIRCUIT  COURT  OF  APPEALS.  SIXTH  CIRCUIT. 


William  E.  WHITELY,  Appt.,  i 

CENTRAL  TRUST  COMPANY  OF  NEW 

YORK. 


CENTRAL  TRUST  COMPANY  OF  NEW 

YORK,  Appt., 

V. 

William  B.  WHITELY. 
(76  Fed.  Rep.  74J 

1.  Preferenee  to  railroad  morti^aseoa 
is  not  gained  by  payment  of  a  Judge- 
ment asainst  the  railroad  company  for  dam- 
ages wben  it  is  paid  after  Its  aflBrmance  on  appeal 
by  the  surety  on  a  supersedeas  bond  who  signed 
It  when  the  mortgaflre  was  taexiateDce  and  no  de- 
fault bad  been  made  upon  it,  and  when  the  rail- 
road company  wa0  apparently  8olven^  altbouffb 
tbe  bond  may  have  benefited  the  mort^gees  by 
preventing  a  levy  on  the  railroad,  wblcb  might 
bare  worked  detriment  to  them  directly  or  in- 
directly aa  substantial  owners  of  the  property. 

2.  An  Implied  vendor'a  lien  in  fkvor  of 
a  jnd^^ent  for  damages  for  breach  of  io- 
defloite,  continuing  covenants  in  a  conveyance 
caonot  arise  under  Ky.  Gen.  Stat  chap.  68,  art.  1, 
§24,  denying  a  lien  for  unpaid  purchase  money 
unleaB  tbe  deed  states  what  part  of  the  consider- 
ation remains  unpaid. 

(July  8. 1890.) 

CROSS  APPEALS  from  a  decree  of  the  Clr- 
coit  Court  of  the  United  States  for  tbe  Dis- 
trict of  Kentucky  in  certain  suits  brought  to 
foreclose  a  mortgage  and  to  enforce  an  alleged 
prior  lien  against  the  mortgaged  property 
Whiiely  appealing  from  so  much  of  tbe  decree 
8s  refused  the  priority  to  the  full  extent 
claimed,  and  tbe  mortgagee  appealing  from  so 
tQuch  aa  allowed  any  part  of  tbe  priority.  Be- 
lted on  the  trutt  company's  appeal. 


The  facts  "are  stated  in  the  opinion. 

Before  Taftwad  Lurton,  Circuit  Judges,  and 
Hammond,  District  Judge. 

Messrs.  J.  D.  Atchison,  Charles  8. 
Wa4ker9  and  Fairlei^h  A  StranSf  for 
Whitely: 

Whoever  makes  an  agreement  to  do  a  thing 
in  the  future  makes  at  t£e  same  time  a  contract 
that  in  case  of  default  he  will  pay  in  money  an 
amount  which  may  be  judicially  ascertained 
to  be  the  damage  for  the  breach.  Tbe  judg- 
ment is  a  contract. 

.Dayton,  X.  db  B.  R,  Go,  v.  Lewton,  20  Ohio. 
St.  411;  Howe  v.  Harding,  76  Tex.  17. 

The  rule  established  by  the  decisions  of 
some  courts  that  no  lien  exists  to  secure  the* 
performance  of  independent  contracts  which 
are  the  consideration  for  the  sale  of  land  baa 
DO  application  for  tbe  reason  that  here- 
the  agreements  are  not  independent  witbio  tbe 
meaning  of  the  rule.  The  a<:^reements  run 
with  the  land  and  bind  every  successor  of  the 
railway  company.  Tbey  are  embedded  in. 
the  grant  itself  and  coosiitute  a  burden  upou 
the  enjoyment  of  the  thing  granted. 

Toledo,  St.  L.  4k  K.  C.  S.  Co,  v.  Cosand,  ^ 
Ind.  A  pp.  222. 

The  question  is  in  all  its  bearings,  so  far  as- 
the  boDd holders  are  concerned,  a  question  be- 
tween tbe  original  parties  to  the  grant. 

Tbe  mortgage  of  tbe  railway  company  waa 
executed  to  the  trustee  on  tbe  Isl  day  of  Febru- 
ary, 1887;  the  agreement  between  Taylor  and 
tbe  railway  company  by  which  it  acquired  the 
right  of  way  was  executed  on  May  17.  1887. 
Therefore  the  mortgage  could  embrace  this- 
property  only  by  tbe  force  of  an  after- acquired 
property  clause. 

A  mortffHge  intended  to  cover  after-acquired 
property  can  only  attach  itself  to  such  prop- 
erty in  tbe  condition  in  which  it  comes  into  the 
mortgagor's  bands. 

New  Orleans  dk  0.  E.  Co,  v.  MeUen  (**  Unitect 
y 


KoTE.— As  to  tbe  power  to  gain  a  preference 
f^ver  B  mortfrasre  debt  on  the  property  of  a  railroad 
or  street-railroad  company^in  favor  of  a  claim  for 
'lamanee,  see  St.  Louis  Trust  Co.  v.  Riley  (C.  C. 
App.8thC.)  30  L.  K.  A.  466,  and,  contra.  Green  v. 
Gosst  Line  B.  Co.  (Ga.)  88  L.  R.  A.  806. 

Alto  tbe  power  of  the  receiver  of  a  mere  private 
corporation  In  distinction  ftom  a  quasi  public  cor- 

34L.  R.A. 


poration  to  create  liens  in  preference  to  mort> 
graves,  see  Farmers*  Loan  &  T.  Co.  v.  Grape  Creek 
Coal  (  o.  (a  C.  S.  D.  III.)  16  L.  R.  A.  608,  and  noit: 
also  Hanna  v.  State  Trust  Co.  (C.  C.  App.  8th  C.)  ao- 
L.  R.  A.20L 

As  to  the  claim  of  an  implied  obligation  arisiait 
out  of  a  receipt  of  benefits,  see  Cincinnati,  8.  &  C.  R^ 
Co.  V.  Bensley  (C.  C.  App.  6th  C.)  19  L.  R.  A.  796. 
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^aie$  ▼.  New  Orleans  R,  Co,**),  79  U.  S.  12 
Wall.  866,  20  L.  ed.  486. 

Wbitely  paid  the  judgment  as  surety  upon  a 
supersedeas  bond,  and  this  fact  creates  in  bis 
favor  a  right  to  reimbursement  prior  to  the 
mortgages  upon  the  ground  that  bis  act  of  be- 
■coming  surety  on  the  bond  saved  the  property 
of  the  railway  company  from  immediate  seiz 
uru  under  execution,  and  preserved  the  unity 
•of  the  property  as  a  going  concern  to  the  direct 
use  of  the  bondholders. 

Union  Trust  Co,  v.  Morrison,  125  U.  8.'81  L. 
-cd.  825;  Farmerif  Loan  A  T,  Co,  v.  Northern 
P.  R.  Co.  71  Fed.  Tlep.  245. 

Messrs.  Pirtle  A  Trabne,  Butler,  Not- 
inaA,  Joline,  A  Hyndersef  and  Alex- 
ander A  Green,  for  Central  Trust  Company 
-of  New  York: 

The  Central  Trust  Company  was  no  party 
to  the  suit  in  which  the  Taylor  judgment  was 
-obtained,  and  is  certainly  not  bound  by  that 
Judgment  nor  for  any  damages  or  costs  assessed 
m  that  action. 

nassaU  V.  WHeox,  180  U.  8.  498,  82  L.  ed. 
1001. 

Wbitely  has  no  lien  on  the  right  of  way  of 
the  railroad  company  for  any  amount  what- 
ever. Taylor's  deed  to  the  railroad  company 
contained  no  express  reservation  of  a  lien,  and 
there  was  therefore  ne  contract  lien,  so  if  a 
lien  existed  it  must  have  arisen  by  implication. 

A  vendor's  im^ilied  lien  arises  -either  upon 
•conveyance  without  payment  of  the  price  or 
where  there  is  an  executory  contract  of  sale 
without  conveyance  and  the  price  remains  un- 
paid. The  lien  of  the  vendor  who  has  made  a 
•conveyance  may  be  defeated  in  many  ways,  e.g, 
by  showing  that  he  has  accepted  other  security 
for  the  purchase  money  or  that  from  the  nature 
•of  the  transaction  no  Hen  was  intended  by  the 
parties. 

Henley  v.  Btemmons,  4.  B.  Mon.  182. 

No  lien  existed  to  secure  damages  for  failure 
to  perform  the  indefinitely  continuing  cove- 
nants. 

MeKillip  v.  MeKillip,  8  Barb.  552;  Brawleu 
T.  Catron,  8  Leigh,  622;  Peters  y.  Tunell,  48 
Minn.  478;  Bell  v.  Pelt,  51  Ark.  488.  4  L.  R. 
A.  247:  Harris  v.  Hanie,  37  Ark.  848;  Mo 
Candlish  v.  Keene,  18  Gralt.  615;  Arlin  v. 
Brown,  44  N.  H.  102;  Paterson  v.  Edwards, 
29  Miss.  67;  Hiscoek  v.  Norton,  42  Mich.  820; 
Re  Brentwood  Brick  cfe  C.  Cto.  L.  R  4  Ch  Div. 
^62. 

The  yety  nature  of  the  transaction  precludes 
the  idea  of  a  lien. 

This  conclusion  is  not  affected  by  the  Ken- 
tucky statute,  for  it  is  only  restrictive  upon  the 
•creation  of  a  lien,  and  does  not  create  a  lien. 

Udford  V.  Smith,  6  Bush,  182;  Brown  v. 
Ferrea,  88  Ky.  417. 

Lurton,  Circuit  Judge,  delivered  (be  opin- 
ion of  the  court: 

W.  E.  Wbitely.  at  the  request  of  the  Louis- 
Tille.  St.  Louis,  &  Texas  Ilailway  Company, 
became  its  surety  upon  a  supersedeas  bond  exe- 
•cuted  November  6,  1892.  The  railway  com 
pany  bad  been  sued  in  a  circuit  court  of  Ken- 
tucky in  an  action  at  law  for  damages  for 
breach  of  covenants  contained  in  a  convey- 
ance under  which  it  had  acquired  a  right  of 
-way  through  the  lands  of  one  E.  P.  Taylor, 
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situated  in  Daveiss  county,  Kentucky.  The 
circuit  court  rendered  judgment  against  the 
railway  company  for  the  sum  of  $6. 406. 55, 
with  costs  and  interest  from  October  29.  1892. 

In  order  to  obtain  a  review  of  this  judgment 
in  the  Ken  tuck  v  court  of  appeals,  an  appeal 
was  prayed  and  allowed,  and  a  supersedeas 
bond    executed,  on  which    Wbitely    becnnae 
bound  as  surety.    This  judgment  wasaflSrmcd 
by  the  court  of  appeals  in  December,   1894. 
\LouiwiUe,  St.  L.  dt  T.  R,  Co.  v.  Taylor^   96 
Ky.  241.]    The  railway  company,  pending  the 
appeal,  became  insolvent,  and  passed  into  the 
control  and    management  of  a  receiver   ap- 
pointed by  the  United  States  circuit  court  for 
the  district  of  Kentucky,  under  proceedings 
instituted  In  that  court  by  general  credtiors. 
Subsequently  two  foreclosure  bills  were  filed 
by  the  Central  Trust  Company  of  New  York, 
as  trustee  under  two  mortgages  covering  the 
entire  road  and  its  equipment,  and  the  former 
receivership  was  extended  to  these  suits.     Bj 
reason  of  this  sul>sequent  insolvency,  Whitely. 
as  surety,  has  been  obliged  to  pay  in  discbarge 
of  his  liability  $8,15*4.10.    He  has  InterTened 
in  the  foreclosure  suits  mentioned,  and  claims 
that  the  circumstances  are  such  as  to  entitle 
him  to  payment  out  of  the  corpus  of  the  mort- 
gaged property  in  preference  to  the  mortgagees. 
The  decree  of  the  circuit  court  gave  him  a 
priority  as  to  a  large  pari  of  bis  claim,  on  the 
theory    that   the    debt    paid    was    purchase 
money  for  lao'd,  and  therefore  a  prior  equi- 
table  Hen.    From  this  decree  both  Whitely 
and  the  Central  Trust  Company  have  perfected 
appeals. 

Two  distinct  theories  have  been  advanced 
by  counsel  for  Whitfly  as  furnishing  ground 
upon  which  priority  of  payment  should  be  ac- 
corded his  claim.  The  first  is  that  his  act  as  a 
surety  on  the  supersedeas  bond  operated  to 
keep  the  properly  together,  and  to  keep  the 
railroad  as  a  going  concern,  and  that  the  mortr 
gagees  were  indirectly  benefited,  and  should, 
therefore,  be  postponed  until  be  has  been  paid. 
The  second  is  that  the  covenants  in  the  deed 
of  conveyance  of  a  right  of  way  from  Taylor 
to  the  railroad  company  constituted  the  consid- 
eration for  the  conveyance,  and  that  the  judg- 
ment for  damages  for  breach  of  those  covenants 
fixes  the  money  value  thereof,  and,  although 
no  express  lien  was  retained,  an  equitable  lien 
is  implied,  which  must  be  discharged  in  pref- 
erence to  mortgages  subsequently  executed 
with  record  notice  of  the  existence  of  the  cov- 
enants set  out  in  the  title  of  the  company.  We 
shall  consider  these  questions  in  the  order 
stated.  The  case  of  Union  Trust  Co,  v.  Mor- 
rison, 125  U.  S.  591  et  seq.,  81  L.  ed.  825.  is 
supposed  to  lend  countenance  to  the  first 
ground  upon  which  this  court  is  asked  to  give 
relief  to  the  intervener.  Both  of  the  mort- 
gages now  t)eing  foreclosed  were  in  existence 
when  Whitely  stepped  forward  and  assumed 
the  liability  of  a  surety  upon  the  supersedeas 
bond  of  the  railway  company.  Both  mort- 
gages covered  substantially  the  whole  property 
of  the  mortgagor  company,  including  its  rights 
of  way,  depots,  depot  grounds,  rolling  stock 
and  equipments  of  everv  kind.  But  it  is  said 
that  under  the  law  of  Kentucky  an  execution 
might  have  been  levied  upon  the  eouipment  of 
the  company,  and,  although  such  levy  would 
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liave  been  subject  to  tbe  prior  mortgage  liens 
that  still  such  a  levy  and  execution  sale  would 
iiave  (p^atlj  embarraased  and  crippled   the 
-operations  of  tbe  railway  company  as  an  active 
-  common  carrier,  and  worked  great  detriment, 
directly  and  indirectly,  to  tbe  mortgagees,  as 
tbe  substantial  owners  of  tbe  property.    This 
is  tbe  principal  equity  which  is  supposed  to 
bring  this  case  within  the  logic  of  Union  Trtut 
Co.  ▼.  Mcrriwn,    Tbe  two  cases  may  be  as- 
sumed to  present  analogous  features,  so  far  as 
this   equity   is  concerned.     But   here    their 
identity  is  at  an  end.    Tbe  Judgment  in  Mor- 
rison's favor  was  not  rested  fSana  upon  tbe 
-equity  stated.    A  succession  ot  eouitable  cir- 
cumstsnces  existed  in  that  case,  which  unitedly 
were  deemed  strong  enough  to  support  a  decree 
in  bis  favor.    When  Whitely  became  surety 
on  this  supersedeas  bond,  be  did  so  at  the  re- 
quest of  an  apparently  solvent  company,  and 
(presumably  as  a  matter  of  accommodation,  and 
upon  the    personal   credit  of  the  company. 
When  one  becomes  a  surety  under  such  cu- 
-cumstaoces,  be  is  presumed  to  have  trusted  his 
principal,  and  not  the  property.    In  no  state 
is  this  obvious  principle  more  positively  recog 
nized  than  in  the  state  of  Kentucky.    Johnson 
V.  Morrison,  6  B.  Mon.  107;  Bank  of  Hopkins 
Hile  V.  Rtuly,  2  Bosh,  329.    In  Morrison's  case 
be  did  not  trust  his  principal,  but  took  a  chat- 
tel mortjrage    upon   four   engines.    Another 
most  significant  circumstance  upon  which  that 
judgment  was  rested  is  entirely  absent  from 
WhitA^s  Case,    When  Morrison  ^s^ped  in 
snd  prevented  a  levr  upon  and  sale  of  the  rail- 
road equipment,  the  railroad  company  had 
been  long  in  default  upon  the  interest  on  its 
mortage  debts.    Tbe  mort  gagees  had  an  exist- 
ing right  to  take  possession  of  the  mortgaged 
property,  or  to  have  secured  the  appointment 
-of  a  receiver.    They  had  done  neither,  but  had 
suffered  the  railroad  company  to  continue  in 
tbe  possession  and  management  of  its  property. 
When  a  levy  upon  equipment  was  threatened, 
and  tbe  operation  of  tbe  railway  imperiled,  the 
mortgagees,  though  legally  authorized  to  pre 
vent  such  a  result,  stood  by  and  did  nothing, 
and  saw  Morrison  intervene,  and  by  bis  act 
keep  the  property  together,  and  keep  the  rail- 
road in  operation.     In  the  case  before  us,  the 
railroad  company  was  not  in  default  as  to  its 
ioierest,  and  was  riffbtfully  and  legally  in  tbe 
complete  control  and  management  of  its  prop- 
erty.    The  mortgagees  had  no  right  to  inter- 
fere with  that  management,  and  no  right  of 
foreclosure.     This  furnishes  a  marked  distinc- 
tion between  the  two  cases. 

But  a  circumstance  of  ^eater  significance 
than  any  yet  mentioned  lies  in  the  fact  that, 
after  a  receiver  bad  been  appointed  for  tbe 
company,  in  whose  behalf  Morrison  became 
surety,  the  receiver  applied  to  the  court  for 
permission  to  protect  Morrison  and  others, 
who  bad  become  sureties  under  like  circum- 
stances, by  paying  out  of  current  income  the 
debts  upon  which  they  were  bound.  An  order 
was  accordingly  made  allowing  the  receiver 
"to  pay  out  of  any  money  coming  to  his  hands 
«8  such  receiver,  over  and  above  expenses  of 
operation  and  repairs,"  all  such  claims  as  had 
Ixen  brought  to  tbe  attention  of  the  court,  in- 
dading  the  claim  upon  which  Morrison  was 
liable.    Tbe  mortgagees,  though  parties,  made 
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no  objection  to  this  order.  Their  mortgages 
were  foreclosed,  and  the  property  boughtin  py 
them,  under  a  decree  which  obligatedthem  to 
pay  all  intervening  claims  which  the  court 
should  deem  en  tided  to  priority  out  of  the 
property  or  assets  of  the  company.  The  re- 
ceiver did  not  pay  off  this  Morrison  claim  upon 
the  pretense  that  tbe  income  was  insufllcient. 
The  court,  however,  found  that  this  was  un- 
true. That  the  income  bad  been  used  in  the 
purchase  of  "new  property,  real  estate,  and  roll- 
ing stock,"  and  that  this  property,  into  which 
income  bad  been  diverted,  had  passed  into  the 
hands  of  the  mortgagee  purchasers.  The  in- 
come thus  diverted  to  the  benefit  of  the  mort- 
gagees was  held  to  be  presumably  sufficient  to 
have  indemnified  Morrison,  and  he  therefore 
entitled  to  be  paid  out  of  tbe  eorpvs  of  the  prop- 
erty which  bad  been  covered  by  the  mortgages 
and  bought  in  by  the  mortgagees.  Ko  such 
circumstance  exists  in  W/iitety's  Case.  Jus- 
tice Bradley  carefully  guarded  the  court's  opin- 
ion by  declaring  that  case  to  be  "a  special 
one."  After  distinguishing  the  case  from  Bum- 
^am  T.  BtnM/i,  111  U.  B.  776,  28  L.  ed.  SIM, 
and  announcing  that  nothing  was  intended  to 
be  decided  conflicting  with  that  case,  be  con- 
cluded by  saying  of  Morrison's  claim  that  it 
"was  presented  upon  the  equities  arising  In 
favor  of  tbe  Intervener  for  taking  tbe  action  be 
did,  and  thus  securing  tbe  results  which  fol- 
lowed, and  upon  tbe  other  circumstances  of 
the  entire  case  taken  together;  and  it  was  upon 
these  grounds  that  the  claim  was  allowed  by 
the  court  below."  Union  Trust  Co.  v.  Mom- 
son,  125  U.  S.  618.  81  L.  ed.  881. 

Such  cases  as  Fbsdick  v.  JSehaU,  09  U.  B.  285. 
85  L.  ed.  889;  MUtenherger  v.  lA>gansport,  C. 
db  8.W.  R.  Co.  106  U.  8.  286,  27  L.  ed.  117; 
Dow  V.  Memphis  d  L.  R.  R.  Co.  124  U.  8.  652, 
81  L.  ed.  565,  and  ^ffe  v.  Memphis  d  L.  R,  R. 
Co.  125  U.  S.  861,  81  L.  ed.  694.— seem  to  rest 
upon  the  doctrine  that  railroad  mortgagees  im- 
pliedly agree  that  current  earnings  shall  be 
first  applied  to  current  operating  expenses,  and, 
if  diverted  to  tbe  payment  of  interest  on  tbe 
mortgage  debts,  may  be  followed,  or  such 
creditors  subrogated  to  the  rights  of  mortga- 
gees, to  the  extent  of  such  diversion.  That 
those  cases  have  carried  tbe  rule  of  displacing 
mortgage  debts  as  far  as  tbe  courts  feel  Justi- 
fied is  made  very  clear  by  tbe  emphatic  decla- 
rations of  the  supreme  court  in  Kneeland  v. 
American  Loan  A  T,  Co.  136  U.  S.  97,  34  L. 
ed.  883;  and  nomas  v.  yfesAem  Car  Co.  149  U. 
8.  95,  87  L.  ed.  668.  See  also  Morgan* s  L.  dh 
T.  R.  d  A  S.  Co.  V.  Texas  C.  R,  Co.  187  U.  8. 
171-194,  etseq.^^i  L.  ed.  625-638. 

In  tbe  Kneeland  Case  the  court  said:  *'  The 
appointment  of  a  receiver  vests  In  the  court  no 
absolute  control  over  the  property,  and  no  gen- 
eral authority  to  displace  vested  contract  liens. 
Because  in  a  few  specified  and  limited  cases 
this  court  has  declared  that  unsecured  claims 
were  entitled  to  priority  over  mortgage  debts, 
an  idea  seems  to  have  obtained  that  a  court  ap^* 
pointing  a  receiver  acquires  power  to  give  such 

f  reference  to  any  general  and  unsecur^  claims, 
t  has  been  assumed  that  a  court  appointing  a 
receiver  could  rightfully  burden  tbe  mortgaged 
property  for  the  payment  of  any  unsecured  in- 
debtedness. Indeed,  we  are  advised  that  some 
courts  have  made  tbe  appointment  of  a  receiver 
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coodlHooal  upon  the  payment  of  all  unsecured 
indebtedness  in  preference  to  the  mortgage 
liens  sought  to  be  enforced.  Can  anytbing  be 
conceived  which  more  thoroughly  destroys  the 
sacredness  of  contract  obligatioDs?  One*  hold- 
ing a  mortgage  debt  upon  a  railroad  has  the 
same  right  to  demand  and  expect  of  the  court 
respect  for  his  vested  and  contracted  priority 
as  the  bolder  of  a  mortgage  on  a  farm  or  lot. 
80,  when  a  court  appoints  a  receiver  of  rail- 
road property,  it  has  do  richt  to  make  that  re 
oeiversbip  conditional  on  the  payment  of  other 
than  those  few  unsecured  claims  which,  by  the 
rulings  of  this  court,  have  been  declared  to 
have  an  equitable  priority.  No  one  is  bound 
to  sell  to  a  railroad  company  or  to  work  for  it, 
and  whoever  has  dealings  with  a  company 
whose  property  is  mortgaged  must  be  assumed 
to  have  dealt  with  it  on  the  faith  of  its  personal 
respoDsibilitv;  and  not  in  expectation  of  subse- 

auently  displacing  the  priority  of  the  mortgage 
ens.  It  is  the  exception  and  not  the  rule  that 
such  priority  of  liens  can  be  displaced.  We 
emphasize  this  fact  of  the  sacredness  of  con- 
tract liens,  for  the  teason  that  tbere  seems  to 
be  growing  an  idea  that  the  chancellor,  in  the 
exercise  of  his  equitable  powers,  has  unlimited 
discretion  in  this  matter  of  the  displacement  of 
Tested  liens." 

The  case  before  us  is  not  within  any  princi- 
ple to  be  fairly  deduced  from  Morrisoii*$  Ccu^. 
The  conclusion  we  reach  finds  strong  support 
in  the  opinion  of  Justice  Brewer,  when  a  cir- 
cuit judge,  as  reported  in  Blair  v.  St,  lj)uis,  H. 
dk  K.  B,  Of.  28  Fed.  Rep.  522;  as  well  as  in 
the  able  and  convincing  opinion  of  Judge  Jen- 
kins in  Farmen*  Loan  dt  T.  Co.  v.  Northern  P. 
RCo.eS  Fed.  Rep.  86.  For  these  reasons  we 
concur  in  the  opinion  of  Judge  Barr,  in  so  far 
as  he  refused  any  relief  upon  the  ground  Just 
considered. 

We  come  now  to  consider  whether  Taylor's 
ludgment  constituted  a  prior  lien  to  which 
Whiiely  may  be  subrogated.  That  Judgment 
was  for  damages  for  breach  of  the  covenants 
contained  in  Taylor's  deed  conveying  a  right  of 
way  and  depot  site.  Those  covenants  were  un- 
doubtedly the  principal  consideration  for  the 
conveyance.  They  were  that  the  "said  rail- 
road and  its  successors  shall  put  up  and  keep 
in  good  repair  a  good  and  lawful  fence,  made 
of  slat  and  wire,  along  both  sides  of  said  rail- 
road where  it  crosses  over  said  land,  and  to 
build  and  keep  in  good  repair  stock  gaps  at 
reasonable  distances  along  said  road,  if  required 
by  said  Taylor,  and  especially  shall  such  gaps 
be  kept  where  said  Taylor's  lands  adjoin  his 
neighbors.  Said  railroad  and  its  successors 
agree  that  they  will  build  and  keep  a  good  and 
substantial  depot  and  switch  on  said  Taylor's 
lands  where  said  railroad  intersects  the  Iceland 
road,  at  which  all  trains  on  said  railroad  flagged 
or  signaled  shall  stop;  and  said  Taylor  shall 
have  the  use  of  said  switch  free  of  charge  for 
any  shipping  he  may  have  done  on  said  road; 
and  for  the  purpose  of  building  said  switch  and 
depot  said  Taylor  hereby  conveys  to  said  rail- 
road 50  feet  "fronting  on  the  Iceland  road 
where  said  railroad  intersects  the  Iceland  roud, 
and  running  back  parallel  with  said  railroad 
76  feet  Said  railroad  company  agrees  to 
build  said  depot  and  switch  in  a  reasonable 
time  after  the  cars  commence  running   on 
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said  road  at  said  point.  It  is  further  agreed 
by  said  railroad  and  its  successors  that  said 
Taylor  and  his  family  shall  have  free  travel^ 
over  the  line  of  said  railroad  on  its  tiains." 

Judge  Barr  was  of  opinion  that  certain  of 
these  covenants  ran  with  the  land,  and  bound 
the  successors  in  title,  while  others  were  per- 
sonal. The  former  class  he  deemed  a  charge 
on  the  land  in  the  nature  of  a  vendor's  lieo, 
and  held  that  so  much  of  the  Judgment  as  wa» 
for  damages  for  breach  thereof  constituted  an 
equitable  vendor's  lien  entitled  to  payment  out 
of  the  corpus  of  the  mortgaged  property  ia 
preference  to  both  the  mortgages.  The  coo- 
tention  of  Whitely  was,  and  now  is,  that  the 
covenants  collectively  constituted  the  consid- 
eration for  the  conveyance  of  the  right  of  way 
and  depot  site,  the  money  value  of  which  was- 
fixed  by  the  judgment;  and  that  for  this  money 
value  a  vendor's  lien  exists.  From  so  much  of 
the  decree  as  refused  relief  upon  pari  of  the 
judgment  he  has  perfected  an  appeal.  Tbe- 
Central  Trust  Company,  denying  that  any  ven- 
dor's lien  exists,  appealed  from  the  decree  in 
Whiiely 's  favor. 

In  the  view  we  take  of  this  case  it  is  not- 
necessary  to  consider  how  far  a  successor  iu 
title  would  be  bound  by  the  covenants  of  ihi.^ 
deed.  If  we  assume  that  the  covenanis  were 
real  covenants,  following  the  title,  does  a  lien^ 
enforceable  in  equity,  exist  in  favor  of  a  jud;?- 
ment  for  damages  for  a  breach  of  such  cove- 
nants? No  express  lien  for  ihe  security  of 
such  damages  or  to  secure  the  performance  of 
the  covenants  is  claimed.  If  one  exists  at  all. 
it  must  be  upon  the  ground  that  an  implied 
vendor's  lien  arises  to  secure  the  performance 
of  covenants  entered  into  as  aconsiderNtioii  f<*r 
the  conveyance  of  land,  and  that  the  same 
equitable  lien  exists  in  favor  of  any  judgment 
for  damages  for  the  breach  of  such  covenants^ 
under  the  principles  louchiug  sucu  iieu^,  as  aic 
enforced  by  courts  of  equity.  Ttie  equitable 
lien  of  a  vendor  will  be  recognized  and  eu- 
forced  in  courts  of  the  United  iStutes  if  in  har> 
mony  with  the  law  of  the  state  in  which  the 
lien  is  sought  to  be  enforced.  Baplepv.  Green - 
leaf,  20  U.  8.  7  Wheat.  46, 5  L.  ed.  893;  FMer 
V.  Shropsliire,  147  U.  S.  183-189,  a7  L.  ed. 
10911 3:  Slide  db  8,  Gold  Mines  v.  8eymour, 
1 58  U.  S .  509,  88  L.  ed .  802.  The  doct  ri  ne  tha t 
a  lien  on  land  exists  for  the  purchase  money 
may  be  regarded  as  very  well  settled  in  the 
jurisprudence  of  England,  as  well  as  that  of 
the  state  of  Kentucky.  \u  Mockreih  v.  Sttm- 
mons,  15  Ves.  Jr.  829.  Lord  Eldon  has  given* 
us  a  very  full  historical  review  of  the  cases,  and 
has  drawn  deductions  as  to  the  extent  of  the- 
doctrine.  In  Bayley  v.  Greenleaf,  cited  here- 
tofore, the  limits  of  the  doctrine  in  respect  of 
the  obligation  of  the  lien  upon  subsequent  ven- 
dees, and  the  general  nature  of  this  most  frag- 
ile of  all  equitable  liens,  received  a  most  thor- 
ough consideration  by  Chief  Justice  Marshall. 
Further  light  was  thrown  on  the  subject  in  a 
masterly  opinion  by  Justice  Story  in  Gilinan 
V.  Brown,  1  Mason,  212,  subsequently  affirmed 
in  Brown  v.  Gilman,  17  L.  S.  4  Wheat. 
255,  4  L.  ed.  564.  In  Oilman  v.  Brown, 
cited  above,  Justice  Story  said  of  the  doc- 
trine that  "the  rule,  however,  is  manifest  I  v 
founded  on  a  supposed  conformity  witb 
the  intentions  of  the  parlies,  upon  which  the 
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Itw  nifles  an  implied  eoDtract;  and  therefore 
it  is  not  inflexible,  but  ceases  to  act  where 
the  drcnmstances  of  (he  case  do  not  Justify 
such  a  conclusion."  1  Mason,  191.  What 
the  circumstances  are  which  will  determine 
the  existence  or  nonexistence  of  the  lien  is 
often  a  question  of  difficult  determination, 
and  has  given  rise  to  certain  nice  distinc- 
tions which  have  crystallized  into  rules  of  deci- 
sion, somewhat  arbitrary  in  their  consequence. 
Thus  it  seems  to  be  settled  that,  if  the  con- 
sideration be  that  the  vendee  will  enter  into 
certain  covenants,  as  for  the  payment  of  an 
annuity  to  A  and  a  certain  sum  to  another  in 
the  event  of  the  death  of  the  vendor,  the  con- 
sideration on  one  side  is  the  conveyance  of  the 
estate,  and  upon  the  other  side  the  entering 
into  the  covenants:  in  which  case,  if  no  lien 
be  reserved,  none  will  be  implied  for  the  per- 
formance of  the  covenants.     Clarke  v.  RoyU, 

3  8im.  499;  PamfitY.  Sweetland,  8  Myl.  &  K 
656:  Bueldand  v.  Poeknell,  18  8im.  406;  Sug- 
den.  Vendors,  65,  66;  MeCandiiih  v.  Keen, 
IS  Gratt.  615  626,  et  eeg. 

The  principle  upon  which  Clarke  v.  Enple  and 
the  other  cases  cited  above  may  be  said  to  rest 
is  (hat,  where  the  consideration  for  the  con- 
veyance is  the  entering  into  an  agreement  to 
do  or  not  to  do  certain  thin/Es,  aod  the  remedy 
for  a  breach  of  such  agreement  consists  in  an 
action  for  unliquidated  damages,  the  parties 
wii]  be  presumed  not  to  have  intended  that  the 
kod  should  remain  charged  with  a  vendor's 
liea  to  secure  such  unliquidated  damages, — 
damages  which  may  never  accrue,  and  are  un- 
afloertaioablc  by  third  persons  dealing  with  the 
land.  The  consideration  for  the  deed  is 
deemed  to  be  the  enterinir  into  the  covenants. 
When  this  is  done,  the  covenants  are  deemed 
a  substitute  for  the  price.  Indeed,  the  rule 
has  been  very  broadly  stated  by  most  Ameri- 
can courts  to  be  that  a  vendors  lien  will  not 
ari$ie  where  the  consideration  is  unliquidated, 
and  ascertainable  only  by  an  action  sounding 
in  damages.  The  existence  of  such  a  lien  for 
the  security  of  a  covenant,  accepted  as  the 
consideration  for  a  conveyance  of  land,  has 
most  often  arisen  where  the  deed  was  in  con- 
sideration that  the  vendee  would  maintain  or 
support  the  vendor.  Where  there  has  been  a 
breach  of  such  a  covenant,  the  great  weight 
of  opinion  is  that  no  lien  exists  to  secure  the 
performance  thereof,  unless  expressly  con- 
tracted for.  The  subject  received  elaborate 
consideration  from  the  supreme  court  of  Yir- 

E'nia  in  the  cases  of  Brawley  v.  Catron,  8 
ngb,  522,  and  MeCandluih  v.  Keen^  18  Qratt. 
615,  and  the  doctrine  of  those  cases  has  been 
generally  accepted  as  a  sound  statement  of  the 
equitable  doctrine  touching  the  nonexistence 
of  a  lien  where  the  consideration  consists  in  the 
entering  into  covenants  to  do  or  perform  acts 
for  the  oreach  of  which  the  remedy  at  law  was 
ao  action  sounding  in  damages.  Hiecock  v. 
Iforton,  42  Mich.  820  835;  Campbell  v.  Camp- 
kU,  21  Mich.  488;  Payne  v.  Averp,  Id.  524- 
651;  Arlin  v.  Broton,  44  N.  H.  102;  Barriiv, 
Banie,  87  Ark.  848;  BeU  v.  Pelt,  51  Ark.  488, 

4  L  a  A.  247;  McDonald  v.  Elyton  Land  Co. 
78  AU.  882-884;  Walker  v.  Struve,  70  Ala. 
167;  PatUrBonY.  Rdtearde,  29  Miss.  71;  Bar- 
Im  V.  Delany,  86  Fed.  Rep.  577;  PeUre  ▼. 
fundi,  48  Minn.  478;  Chaee  v.  Peck,  21  N.  T. 
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681;  Chapman  v.  BeardeUy^  81  Conn.  115; 
Meigs  v.  Dimock,  6  Conn.  468;  Jones,  Liens, 
8  1071. 

Counsel  for  appellant  Whitely  have  cited  the 
case  of  Dayton,  X  d  B.  R.  Co,  v.  Lewton,  20 
Ohio  St.  ^1,  as  supporting  their  contention. 
The  facta  of  that  case  make  it  an  exceptional 
one.  The  bargainor  had  retained  the  title,  and 
only  agreed  that  the  railroad  company  might 
enter  upon  and  construct  the  railway' in  con- 
sideration of  $1,500,  to  be  paid  in  money,  and 
the  construction  of  certain  road  crossings  and 
cattle  guards.  There  was  a  judgment  at  law 
for  the  unpaid  purchase  money,  and  another 
Judgment  for  the  damages  for  breach  of  the 
agreement  as  to  crossings  and  cattle  guards. 
Upon  a  bill  in  equity  to  declare  and  enforce  h 
lien  in  favor  of  both  judgments  as  against 
mortgagees,  the  court  held  that  the  retention 
of  the  legal  title  operated  to  put  mortgagees 
upon  inquiry  as  to  the  rights  of  the  ven- 
dor. As  to  the  lien  of  the  judgment  for 
damages,  the  court  held  that  a  lien  ex- 
isted for  its  payment  as  the  money  value 
of  the  covenants  breached.  The  ground 
upon  which  this  case  is  rested  is  indicated  very 
plainly  by  Judge  Mcllvaine,  who  delivered  the 
opinion  of  the  court,  who,  among  other  things, 
said:  "It  may  be  that  this  equity  of  the  de- 
fendant in  error  is  not,  technically,  what  is 
commonly  called  a  'vendor's  lien,'  inasmuch 
as  the  legal  title  has  not  been  conveyed  by 
him  to  the  purchaser.  It  is,  however,  at  least 
as  strong  a  hold  upon  the  property  sold  as  the 
lien  of  a  vendor  after  title  conveyed;  for  here 
not  only  is  an  equity  retained  by  the  vendor 
in  the  property  sold  to  theextent  of  the  unpaid 
purchase  money,  but  the  legal  title  is  also  re- 
tained by  him  as  additional  security.  It  can- 
not be  said  in  this  case,  'that  from  the  nature 
and  objects  of  this  sale,  the  vendor  did  not  in- 
tend to  rely  upon  the  thing  sold  as  security 
for  his  payment.'  Retaining  the  lecral  title  is 
very  strong,  if  not  conclusive,  evidence  that 
he  did  intend  to  rely  upon  it  as  security.  The 
presumption,  however,  in  all  cases,  even  where 
the  vendor  conveys  the  legal  title,  is  that  he 
intends  to  rely  upon  the  property  sold  as  se- 
curity. And  before  his  abandonment  or 
waiver  of  such  security  can  be  found,  it  must 
be  shown  that  he  did  not  intend  to  rely  upon 
it." 

From  the  fact  that  the  vendor  had  retained 
the  legal  title  it  is  very  clear  that  the  Ohio 
court  did  not  have  the  question  now  presented 
in  this  case. 

There  is  nothinj^  in  the  decisions  of  the  Ken- 
tucky courts  which  in  any  way  strengthens 
the  case  for  a  lien.  Upon  the  contrary,  the 
legislation  of  that  state  has  much  modified  the 
general  rule  so  far  as  third  persons  are  affected 
by  the  secret  and  implied  lien  of  a  vendor. 
Ky.  Gen.  Stat,  chap  63,  art.  1,  §  24,  pro- 
vides as  follows:  **When  any  real  estate  shall 
be  conveyed,  and  the  consideration,  or  any 
part  thereof,  remains  unpaid,  the  grantor  shall 
not  have  a  lien  for  the  same  against  bona  fide 
creditors  and  purchasers,  unless  it  is  stated  in 
the  deed  what  part  of  the  consideration  remains 
unpaid." 

This  statute  is  restrictive  in  its  character, 
and  does  not  originate  a  lien  where,  under 
general  principles  of  equity,  one  would  not 
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exist.  Long  ▼.  Burke,  2  Bi»h,  90;  Leiford  ▼• 
Smith,  6  Bush,  182;  Bnwn  y.  FerreU,  88  Ky. 
417.  In  Long  v.  Burke,  cited  aboYe,  a  part  of 
the  ooDsideration  was  that  the  vendee  "is  to 
pay  all  the  debts  which  were  owiof^by  me  the 
10th  day  of  March.  1860."  Toiicbing  the 
question  as  to  whether  a  vendor's  lien  existed 
for  the  performance  of  this  covenant,  the  court 
held  it  to  be  a  mere  personal  covenant,  and 
also  held  that  under  the  statute  no  lien  existed, 
because  the  deed  did  not  state  what  part  of 
the  consideration  remained  unpaid.  As  to 
this,  the  court  said:  "It  Is  very  clear  that  a 
covenant  to  pay  all  the  Tender's  debts  existing 
on  a  given  day  does  not  state  the  portion  of 
the  purchase  price  unpaid;  nothing,  in  fact, 
could  be  more  indefinite;  it  did  not  given  even 
a  clue  as  to  how  Uiis  amount  could  be  ascer- 
tained. Had  it  even  specified  to  whom  these 
debts  were  due,  without  stating  the  amount  to 
each,  it  would  have  been  as  indefinite  as  to 
state  that  some  of  the  purchase  price  was  still 
unpaid  to  the  vendor,  which  the  court  held  to 
be  insufilcient."  See  also  Chapman  v.  Stock- 
H>eU,  18  B.  Mon.  858. 
By  the  statute  as  it  now  stands  the  restric- 


tion applies  only  to  bona  fide  creditors  and 
purchasers.  Boee  y.  Adame,  18  Bush,  870; 
TaU  V.  Hatokins,  81  Ey.  682,  50  Am.  Rep.  181; 
Thompson  y.  Reffrur,  11  Bush,  858. 

Assuming  the  mortgagees,  through  their 
trustee,  the  Central  Trust  Company,  to  have 
notice  of  the  covenants  of  this  deed,  the  deed 
itself  does  not  expressl]^  state  "what  part  of 
the  consideration  remains  unpaid."  From  it 
a  creditor  or  purchaser  might  learn  that  the 
consideration  consisted  in  covenants,  some  of 
which  were  perpetual,  while  others  might  last 
for  several  generations.  The  purpose  of  the 
statute  was  to  give  definite  notice  to  creditors 
and  buyers  of  the  extent  to  which  the  pur- 
chase price  remained  unpaid.  The  Judgment 
in  Long  v.  Burke  seems  conclusive.  If  a  cov- 
enant to  pay  all  the  debts  of  the  vendor  due 
on  a  certain  day  was  too  indefinite  to  stand  as 
a  compliance  with  this  statute,  it  isdifilcult  to 
see  how  indefinite,  continuing  covenants,  such 
as  those  found  in  this  deed,  can  be  held  to  be 
a  definite  statement  of  the  part  of  the  consider- 
ation remaining  unpaid. 

The  ease  must  be  remanded,  with  direction  to 
enter  a  decree  in  accordance  with  this  oplnioo. 


MICHIGAN  SUPREME  COURT. 


MaryB.  FULLER,  Deceased,  etc.,  Plff.  in 

Err., 

V. 

Edward  E.  KANE. 
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A  stifynlatton  In  a  mort|fafe  thai  the 
waortgBigor  shall  paj  wltnin  the  time  pre- 
scribed by  law  all  taxes  upon  the  premises  does 
not  make  the  mortgagor  liable  for  all  tayes  In 
case  of  the  aubsequent  passage  of  a  law  requiring 
the  mortiragee  to  pay  those  properly  leviable 
against  his  interest. 

auly81,1806.) 

ERROR  to  the  Circuit  Court  for  Wayne 
County  to  review  a  judgment  in  favor  of 
defendant  in  an  action  brought  to  compel  de- 
fendant mortgagor  of  certain  real  estate  to  pay 
the  taxes  which  had  been  assessed  upon  the 
interest  of  the  mortgagee.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Meaen,  Oragr  A  Gray,  for  plaintiff  In 
error: 

The  court  io  Detroit  v.  Detroit  Bd,  ef  A$- 
eeeeori,  91  Mich.  97,  16  L.  R.  A.  59,  sustains 
the  rights  of  the  parties  to  make  agreements 
for  the  payment  of  these  taxes  so  that  the  ob- 
ligation to  pay  them  may  be  shifted  from  those 
designated  in  the  law,  and  savs,  with  respect 
to  existing  agreements,  ' 'that  if  the  engagement 
of  the  mortgagor  is  sufficiently  broaa  to  cover 
any  assessment  which  may  be  nuule  on  all  in- 

NOTB.->As  to  tbe  power  to  tax  mortirages  in  gen- 
eral, see  Detroit  v.  Bents  (Mich.)  16  L^  B.  A.  89,  and 
noU, 
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terests  in  the  land  mortgaged,  his  undertaking 
is  in  no  way  interfered  with  or  abridged  by 
the  present  statute." 

There  is  such  an  agreement  in  the  case. 

Hammond  Y,  IjoteU,  186  Mass.  184. 

Mr,  Edward  E«  Kmnm,  in  propria  per- 
sona: 

The  purpose  of  this  enactment  was  to  make 
the  mortgagee,  whether  resident  or  nonresi- 
dent, pay  the  tax  upon  such  interest  in  the 
mortgaged  property  as  represents  the  money 
he  has  loaned  upon  it,  and  thereby  relieve  tbe 
mortgagor  from  the  burden  of  paying  both 
that  and  the  tax  upon  his  own  interest. 

Detroit  v.  Detroit  Bd.  of  Assessors,  91  Mich. 
78,  16  L.  R.  A.  59:  Heu>itt  v.  Dean,  91  Cat.  5: 
Welty,  Assessments,  98,  and  note. 

The  weight  of  authority  upon  the  adjudged 
cases  is  clearly  with  defendant. 

MeCoppin  v.  McCartney,  60  Cal.  867;  Hay  ▼. 
Hill,  65  Cal.  888;  Clopton  v.  Philaddphia  <S 
R.  R.  Co.  54  Pa.  856;  Twycross  v.  Pitehburg  R, 
Co.  10  Gray.  298;  TideweU  v.  WhUworth,  L. 
R.  2  C.  P.  825. 

Monts^omerj't  J.,  delivered  the  opinion 
of  the  court ; 

Prior  to  1891,  mortgages  were  assessed 
against  the  mortgagee,  and  the  real  estate 
was  assessed  against  the  owner.  By  the  act 
of  1891,  the  legislature-  provided  for  the  as- 
sessment of  mortgages  as  an  interest  in  lands, 
and  relieved  the  mortgagor  from  taxation 
upon  so  much  of  his  property  as  the  mort- 
gagee's interest  represented.  Prior  to  the 
enactment  of  this  law,  in  October,  1889,  the 
defendant  executed  a  mortgage,  with  a  con- 
dition to  "pay  and  discharge,  or  cause  to  tj^ 
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puid.  wiihin  the  time  prescribed  by  law, 
all  such  taxes  and  assessments  as  shall  by 
any  lawful  authority,  while  the  money  se- 
cured by  the  presents  remains  unpaid,  be 
levied  and  imposed  upon  said  premises  above 
described ;"  and  it  is  also  agreed  that  **  should 
any  default  be  made  in  the  payment  of  the 
taxes  and  assessments  as  above  provided,  or 
any  part  thereof,  then  in  such  case  it  shall 
be  lawfnl  for  the  party  of  the  second  part, 
her  heirs  or  assigns,  ...  to  pay  and 
discharge  such  taxes  and  assessments;  and 
the  money  thus  paid  shall  be  a  lien  on  said 
premises,  added  to  the  amount  secured  by 
these  presents,  and  shall  be  payable  on  de- 
mand, with  interest  at  6|  per  cent  per  an- 
Bom." 

The  sole  question  presented  In  this  case  is 
whether  the  stipulations  above  quoted  im- 
posed upon  the  mortgagor  the  duty  of  pav- 
ing taxes  ass^sed  under  a  law  subsequently 
pskssed,  providing  for  an  assessment  against 
the  mortgagee's  interest.  The  learned  cir- 
cuit judge  was  of  the  opinion  that  this  un- 
dertaking was  not  to  be  so  construed,  and  In 
that  opinion  I  concur.  As  was  said  by  Pol- 
lock, 0.  B.,  in  BertBick-upon-Tu>eedy.  (hwUd, 
8  £1.  &  Bl.  678:  ''Every  contract  (which 
does  not  expressly  provide  the  contrary)  must 
be  considered  as  made  with  reference  to  the 
existing  state  of  the  law,  and,  if,  by  the  In- 
tervention of  the  legislature,  a  change  is  made 
in  Uie  law,  which  in  any  degree  affects  the 
contract,  such  contract,  made  without  some 
clear  and  distinct  reference  to  the  prospect 
or  possibility  of  a  change,  does  not  hold 
with  reference  to  the  state  of  things  as  al- 
tered by  the  new  law."  This  opinion  is 
cited  with  approval  by  Endlich,  Interpreta- 
tion of  Statutes,  g  461,  where  it  is  said: 
"The  intervention  of  the  legislature,  in  al- 
tering the  situation  of  the  contracting  par- 


ties, is  analogous  to  a  convulsion  of  nature, 
against  which  they,  no  doubt,  may  provide ; 
but  if  the^  have  not  provided,  It  is  generally 
to  be  considered  as  excepted  out  of  the  con- 
tract." 

In  this  case  we  think  there  is  nothing  in 
the  language  of  the  contract  which  evidences 
a  purpose  to  extend  the  obligation  of  the 
mortgagor  so  as  to  make  it  include  the  duty 
of  paying  taxes  which  by  subsequent  legis- 
lation it  is  made  the  duty  of  the  mortgagee 
to  pay.  The  case  cited  above  is  instructive, 
and,  while  the  opinion  of  Baron  Pollock  is 
a  minority  opinion,  the  conclusion  of  the 
majority  appears  to  be  based  upon  the  view 
that  language  is  employed  in  the  contract 
under  consideration  which  could  not  be  opera- 
tive if  limited  to  conditions  existing  under 
the  law  in  force  at  the  time  it  was  entered 
into,  so  that  the  principle  announced  by 
Baron  Pollock  seems  not  to  have  been  con- 
troverted. We  are  cited  to  the  case  of  J7am- 
fnond  V.  Lovell,  186  Mass.  184,  as  sustaining 
the  contention  of  plaintiff.  In  that  case  it 
is  implied  in  the  opinion  that,  prior  to  the 
enactment  of  the  statute  making  the  change 
in  the  manner  of  assessing  taxes,  the  mort- 
gagee, if  in  possession,  was  liable  to  be  as- 
sessed upon  tne  land,  and  that  in  that  state 
the  legal  title  to  the  mortgaged  property  is 
vested  in  the  mortgagee.  This  would  dis- 
tinguish the  cases,  "as,  if  such  be  the  state  of 
the  law  in  Massachusetts,  tiie  undertaking  to 
pay  all  taxes  and  assessments  on  the  premises 
might,  under  the  prior  existing  law,  have 
imposed  the  obligation  of  paying  the  mort- 
gagee's taxes.  However  this  may  be,  we  are 
fully  convinced  that  this  provision  should 
not  be  given  the  broad  construction  contended 
for,  under  the  statutes  of  this  state,  and  that 
ihejudgment  thould  be  affirmed. 

The  other  Justices  concur. 


MARYLAND  COURT  OP  APPEAL8. 


Lewis  MTERS  et  al..  Appts., 

V. 

BALTIMORE     COUNTY    COMMISSION- 

ERS  et  al. 

'  (88Md.88SJ 

1.   The  avem^pe  amonnt  of  live  stock 

^  which  cattle  dealers  have  each  week,  althoufrh 

,  usually  sold  within  one  day  after  they  are  re- 

oelTCd,  and  most  of  them  are  brouffbt  from  other 

states,  ooDStitutes    property   within  the  state 

which  can  be  taxed  under  Code,  art.  81. 

t.  The  intent  of  dealers  in  cattle  to  .ez- 
poirt  part  of  them*  and  the  fact  that  they  do 
export  about  two  thirds  of  all  which  they 
handle,  do  not  prevent  the  taxation  of  such 
cattle  to  the  average  lamount  that  they  have  on 
hand. 

8*   N<»tiee  of  a  new  aaaestment  or  of  an  in- 


crease of  taxation,  required  by  Code,  art.  81,  I14&, 
Is  necessary  In  order  to  sustain  such  new  or  in- 
creased tax. 

(June  17,  Ifloa.) 

APPEAL  by  plaintiffs  from  a  decree  of  the 
Circuit  Court  for  Baltimore  County  in  fa- 
vor of  defendants  in  an  action  brought  to  en- 
join the  collection  of  certain  taxes.    Betersed. 

The  facts  are  stated  in  the  opinion. 

Mr.  S«  S.  Field*  for  appellants: 

These  identical  cattle  have  already  been 
taxed  once  in  the  state  where  grazed  or  fed. 
This  is  not  a  bar  to  their  taxation  here,  but  is 
to  be  borne  in  mind  when  considering  whether 
the  legislature  intended  by  a  general  provision 
to  tax  tbem.  General  provisions  are  to  be  con- 
strued so  as  to  avoid  double  taxation. 

25  Am.  &  Eog.  Enc.  Law,  pp.  667, 668;  Penn. 


Nora.— As  to  the  place  of  taxation  of  personal 
property,  see  also  Com.  v.  American  Dredging:  Co. 
(Pa.)  IL.  B.  A. 237, and  noU;  Liverpool  ft  L.  &  O. 
Ins.  Co.  V.  Board  of  Assessors  (La.)  16  L.  R.  A.  56. 

Ab  to  the  place  of  taxation  of  partnership  per-  [  B.  A.  151., 
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sonal  property,  see  Hopkins  v.  Baker  Bros.  (Md.)22 
L.  R.  A.  477,  and  note. 

As  to  the  place  of  taxation  of  trust  property,  see 
Richmond  County  Academy  v..Au4rusta  iGa.)  HO  L. 
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wlmnia  Co.  ▼.  Com,  (Pa.)  16  Atl.  466;  State  ▼• 
Sterling,  20  Md.  620. 

Aud  double  taxation  in  this  state  is  illegal. 

StaU  V.  Central  Sav.  Bank,  67  Md.  292. 

Within  tkiR  state,  so  far  as  It  relates  to  tang- 
ible chattels  like  cattle,  it  is  believed  to  me^n 
the-same  as  tbephrase  *'permanenilv located," 
used  in  art.  8,  §  61,  of  the  Constitution,  wbicb 
"was  before  this  court  in  Hopkins  v.  Baker,  78 
Md.  868,  22  L.  R.  A.  477. 

In  that  case  the  court  says  that  ' 'abiding 
place"  and  "permanent  location"  are  synony- 
mous terms. 

Firemen's  Im,  Co.  ▼.  Baltimore,  28  Md.  811, 
defines  **  permanently  located"  by  another 
phrase,  "actually  situated." 

The  cattle  upon  which  appellants  were  as- 
sessed were  not  ordinarily  kept  at  the  stock 
yards. 

Com.  V.  American  Dredging  Co.  122  Pa.  886, 
1 L.  R.  A.  287,  2  Inters.  Com.  Rep.  221. 

Intangible  property  and  ships  which  cannot 
be  located  in  any  state  are  within  the  state  if 
the  owner  resides  here;  but  with  regard  to 
tangible  property  the  actual  aitue  is  the  one 
meant  by  the  tax  laws. 

Ibid.;  Rorer,InterstateLaw,204r281);  People, 
Boyi,  V.  Comviimoners  of  Taxes.  28  N.  Y.  225. 

The  power  of  taxation,  however  vast  in  its 
character  and  searching  in  its  extent,  is  neces- 
sarily limited  to  subiects  within  the  jurisdic- 
tion of  the  state.  These  subjects  are  persons, 
property,  and  business. 

Appeal  Tax  Court  v.  Patterson,  60  Md.  867. 

Propertv  which  is  in  transit,  or  which  is 
temporarily  within  a  state  or  sent  into  a  state 
for  sale,  is  not  subject  to  taxation  there,  al- 
though entitled  to  and  receiving  the  tempo- 
rarv  protection  of  the  law  for  the  time  being. 

Rorer,  Interstate  Law,  2d  ed.  2bl ;  Burroughs, 
Taxn.  ^  47;  People,  Parker  Mills,  v.  Commis- 
Moners  of  Tares,  28  N.  Y.  248. 

Property  to  be  assessable  must  not  only  be 
within  this  state  but  must  be  valued  to  the  re- 
spective owners  thereof  and  assessed  to  them. 

Code,  art.  81,  ^2;  Baltimore  County  Comrs. 
▼.  Winand,  77  Md.  622. 

Two  thirds  of  all  the  cattle  handled  by  ap- 
pellants were  export  cattle.  These  cattle  were 
merely  in  transit.  The  le^slature  could  not, 
if  it  had  attempted,  authorize  a  tax  upon  them. 

State,  Le/iigh  db  W,  Coal  Co,,  v.  Cnrrigan,  89 
N.  J.  L.  85;  StaU,  Detmold,  v.  Etgle,  84 N.  J. 
li.  427;  Rorer,  Interstate  Law,  2d  ed.  2bl;  Bur- 
roughs, Taxn.  §  47. 

Goods  in  course  of  transportation  through  a 
«tate,  though  detained  for  a  time  within  the 
state  by  low  water  or  other  cause  of  delay,  are 
not  taxable. 

Ooe  V.  Errol,  116  U.  8.  625,  20  L.  ed.  718. 

As  appellants  were  clearly  not  taxable  upon 
the  cattle  sold  by  them  on  commission  which 
thev  never  owned,  nor  upon  their  export  cattle 
which  were  merely  in  transit  to  Europe,  and  as 
the  whole  were  included  in  one  indivisible  as- 
sessment, the  whole  asseasment  is  void. 

California  v.  Central  P.  R.  Co.  127  U.  S.  1. 
82  L.  ed.  150;  Santa  Clara  County  v.  Southern 
P.  R  (Jo.  118  U  8.  895,  80  L.  ed.  118. 

This  assessment  was  newlv  made  against  ap- 
pellants without  notice.  Of  course  the  record 
ci  the  assessment  required  by  law  to  l)e  kept 
iCode,  art.  81,  §  28)  is  the  exclusive  evidence  of 
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the  actual  assessment;  and  the  asMsameiit  to  be 
valid  must  be  made  by  the  ofiBoers  desiipiated 
bv  law 

25  Am.  &  Eng.  Enc.  Law,  pp.210,  211;  Pea- 
pie  V.  IJagadarn,  104  N.  Y.  517. 

They  were  the  county  commiasioDcnL 
Van  Meeter  might  report  to  them,  but  they 
muHt  assess. 

Code,  art.  81.  ^^  6, 0.  10. 

There  was  (until  the  late  act)  no  law  in  Marr- 
land  taxing  money.  Money  is  not  property  in 
the  sense  in  which  property  is  used  io  the  tax 
laws. 

Cooley,  Taxn.  279;  Johnson  v.  Lerington,  14 
B.  Mon.  648;  Loiiisrille  v.  Henning,  1  Bush, 
881;  Vaughan,  v.  Murfreeaboro,  96  N.  C.  818, 
60  Am.  Kep.  418;  People  v.  Hibernia  Sav.  db  L, 
Soc.  51  Cal.  248,  21  Am.  Rep.  704;  Miffiiw- 
town  V.  Jacobs.  69  Pa.  15l. 

These  cattle  were,  in  the  very  languaire  of 
the  Code,  **new  property  not  valued  and  re- 
turned ...  by  the  proper  assessor  or  col- 
lector," and  the  county  commissioners  were  ex- 
pressly forbidden  to  place  them  on  the  tax 
books  without  a  notice  previouslv  given. 

Code,  art.  81,  §  145:  AUeghany  County 
Comrs.  V.  New  York  Min.  Co.  76  Md.  660;  Bal^ 
timore  County  Comrs.  ▼.  Winand,  77  Md. 
522. 

Mr.  D«  6.  Melntoflh,  for  appellees,  in  sup- 
port of  motion  for  reargument: 

There  was  no  ignorance  on  the  part  of  the 
taxpayer:  there  was  no  want  of  information  to 
him  of  what  was  going  to  be  done:  he  himself 
consented  to  the  assessment,  or  rather  he  fixed 
it  himself:  be  did  not  desire  to  be  heard;  and 
if  "the  only  object  of  notice  is  to  give  the  party 
opi>ortunity  to  be  beard,"  the  appellants  bad 
such  opportunity  and  expressly  declined  and 
waived  the  same.  A  party  may  waive  a  right 
created  in  his  favor  by  statute  as  well  as  any 
other. 

Tonvbs  V.  Rochester  dt  S  R.  Co.'i^  Barb.  586; 
ShutU  V.  Tfiompson,  82  U.  8.  15  Wall.  159,  21 
L.  ed.  125. 

The  effect  of  the  return  was  to  operate  as  an 
estoppel  to  appellants,  and  takes  the  case  out 
of  the  line  of  decisions  referred  to  in  the 
opinion. 

People  V.  Central  P.  R.  Co.  105  Cal.  509; 
Central  P.  R  Co.  v.  California,  162  U.  8.  162. 
40  L.  ed.  927. 

It  will  always  be  presumed  that  the  assessor 
acted  in  accordance  with  the  law,  and  it  is  im- 
cumbent  upon  the  defendants  to  show  his  acta 
were  unauthorized. 

San  Francisco  v.  Flood,  64  Cal.  505. 

Mr.  Jefferson  D«  Morris  also  for  appel- 
lees. 

Pafi^t  J-,  delivered  the  opinion  of  the 
court: 

The  bill  in  this  case  was  filed  by  the  appel- 
lants to  restrain  the  collection  of  certain  taxes 
alleged  to  be  due  from  them  to  the  appelleea. 
The  assessment  upon  which  these  taxes  were 
levied  is  $20,000  on  the  ''stock  in  trade,  cap- 
ital stock"  of  the  appellants.  Myera&  House- 
man are  ca>tle  dealers.  Their  principal  office 
is  at  the  Union  Stockyards  in  Baltimore 
county.  Their  gross  annual  sales  amount  to 
about  $2,000,000  per  annum.  Their  cattle  axe 
mostly  purchased  in  the  western  states,  thence 
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«hipped  to  Baltimore,  aod  there  disposed  of  by 
the  firm.  Some  are  shipped  to  Europe  and 
others  are  disposed  of  at  home.  They  also 
receive  and  sell  cattle  on  commission.  The 
market  days  at  the  Union  Stockyards  are 
Wednesday  and  Thursday.  On  the  first- 
Tiaraed  day  the  original  owners  sell  to  the  deaJ- 
•«r8;  and  on  the  next  the  dealers  retail  to  the 
butchers  and  others  and  ship  the  remainder. 
Od  other  days  there  is  no  dealing,  except  when 
an  occasional  load  arrives  fromi  shippers  who 
are  ignorant  of  the  custom  of  the  tra(te.  Of 
the  cattle  handled  by  the  firm  two  thirds  are 
exported,  one  sixth  sold  to  butchers,  and  the 
residue  are  on  commission.  Of  tbose  ex- 
ported, some  are  purchased  in  t  bis  state,  but 
the  large  majority  of  them  come  from  western 
«tate8.  The  course  of  business  is  as  follows: 
The  cattle  are  expected  to  and  generally  arrive 
on  Wednesday.  They  are  then  placed  in  the 
pens  of  the  union  Stockyards.  There  they 
remain  rarely  longer  than  one  day:  so  that  by 
Thursday  evening  the  pens  are  empty,  and 
«o  remain  until  the  following  We«inesday. 
Those  intended  for  export  are  fed,  watered, 
and  rested  at  the  yards,  and  then  placed 
on  the  ship.  Those  fit  for  export  are  not  of 
auch  a  class  as  are  offered  in  the  Baltimore 
market,  and  none  of  these  are  sold  there  ex- 
cept wben  there  are  more  than  are  wanted  for 
shipment  The  appellants  contend  this  stock 
-was  not  liable  to  taxation,  because  it  cannot 
be  considered  as  property  "within  this  state." 
as  the  words  are  employed  in  the  2d  section  of 
art.  81  of  the  Code.  That  provision  is  as  fol- 
lows: ''All  other  property  of  every  kind, 
▼alue,  and  description,  within  this  st»te,  shall 
be  v^slued  to  the  respective  owners  thereof  in 
the  manner  prescrit)ed  by  this  Code,  and  shall 
be  assessed  and  taxed  as  the  property  of  such 
respective  owners  according  to  such  pre- 
fscribed  methods  of  valuation,"  etc.  In  Hop- 
kins  V.  Baker,  78  Md.  863,  22  L.  R  A.  477,  it 
vraa  held  that  a  stock  of  goods  is  to  be  re- 
garded as  "permanently  located"  (within 
the  meaning  of  the  words  as  used  in  art.  8  of 
§  51  of  the  Constitution)  at  the  plac^  where 
thej  are  to  remain  until  sold.  The  separate 
articles,  the  court  says,  con.4tituting  the  stock, 
may  continue  the  property  of  the  appellees 
for  a  dny,a  week,  a  monih,  a  year,  or  longer; 
but  until  they  are  sold  they  remain  perma- 
nently in  Baltimore,  and  are  not  moved  from 
place  to  place.  The  stock  in  trade  of  the  ap- 
pellants consisted  of  cattle,  and  the  evidence 
shows  that,  while  they  kept  this  stock  on  an 
average  of  but  one  day  in  the  week,  they  did 
have,  sometimes,  every  week  at  least,  $20,000 
worth  of  cattle  on  hand;  so  that,  if  the  week 
be  regarded  as  the  unit  of  time,  and  not  the 
day,  they  may  be  said  to  keep  on  hand  all  the 
time  an  average  of  $20,000  worth  of  cattle. 
They  keep  them  there  for  sale,  and  as  they  sell, 
according  to  the  custom  and  exigencies  of  the 
trade,  they  replenish  with  other  stock.  Sup 
pose,  instead  of  not  being  fortunate  enough  to 
sell  each  week's  receipts  in  one  day,  it  look 
tbem  ten  days  to  close  them  out,  so  that  the 
second  week's  cnnsisDment  would  be  received 
before  the  first  could  all  be  disposed  of,  this 
case  would  then  be  substantially  like  that  in  78 
Md.,  and  no  sntTicient  reason  could  be  assigned 
for  holding  that  the  cattle,  "stock  in  trade," 
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"so  held  for  sale,"  would  not  be  "within  the 
state"  for  the  purposes  of  taxation.  These 
cattle  are  disposed  of  rapidly,  for  the  simple 
reason  that  the  expense  of  keeping  them  on 
band  would  in  a  short  time  destroy  the  profits 
of  the  business.  It  is  an  exigency  of  the  trade. 
Ordinary  goods  may  be  kept  on  the  shelf  for 
a  considerable  period  of  time  without  loss,  but 
cattle  must  be  sold.  The  power  of  the  stale 
to  tax  an  ordinary  stock  in  trade  is  unquestion- 
able. Can  it  be  that  the  power  is  lost  by  any 
sort  of  an  exigency  that  the  special  trade  or 
class  of  goods  may  impose  upon  the  trader? 
Wben  received  by  the.  appellees  in  Baltimore 
they  are  to  be  kept  an  indefinite  time  until 
sold.  The  only  disposition  to  be  made  of  thorn 
is  to  be  sold;  and  that  this  takes  but  one  day  is 
due  to  the  course  of  trade,  and  not  to  the  spe- 
cific purpose  of  the  firm.  They  boy  and  bring 
tbem  to  Baltimore,  not  for  the  temporary  pur- 
pose of  holding  them  in  Baltimore  county  one 
day,  but  until  they  are  pold,  whether  It  bic  one 
day  or  one  year.  Therefore  they  are  not  tem- 
porarily there,  but  permanently,  for  sale;  or, 
in  other  words,  to  remain  there  permanently 
until  sold.  There  seems  to  be  no  reason  for 
holding  that  these  cattle,  brought  into  the  state 
by  the  appellants,  residents  of  the  state,  for  the 
purpose  of  supplying. their  trade,  do  not  have, 
for  the  purposes  of  taxation,  the  same  status  aa 
the  goods  of  a  merchant  who  buys  in  other 
states  merchandise  for  the  purpose  of  replen- 
ishing his  stock.  When  here,  they  may  fairly 
be  "considered  as  constituting  a  pan  of  the 
mass  of  the  property  of  the  state."  Appeal 
Tax  Court  v.  Pattereon,  50  Md.  367. 

It  is  said,  however,  that  the  assessment  is 
bad.  because  it  includes  the  cattle  exported. 
This  class  comprised  two  thirds  of  th«;  cattle 
bandied.  It  is  well  settled  now  by  the  deci- 
sions of  the  Supreme  Court  of  the  United  Siatea 
that  property  in  transit  through  the  state,  or 
from  a  point  in  the  state  to  a  point  outside,  is 
not  within  the  taxing  power  of  the  state.  That 
power  lies  with  Congress,  under  that  provision 
of  the  Federal  Coosiitution  (art.  1,  §  8,  cl.  8) 
which  declares  that  it  shall  have  power  "to 
regulate  commerce  with  foreign  nations,  and 
among  the  several  states  and  with  Indian 
tribes,  and  it  is  exclusive  in  all  matters  which 
require  or  only  admit  of  general  and  uniform 
rules."  Cooleff  v.  Philaddphia  Port  Wardetu, 
53  D.  8.  12  How.  299,  18  L.  ed.  996;  Broion  v. 
Maryland,  25  U.  S.  12  Wheat.  419,  6  L.  ed. 
678;  Walling  v.  Michigan,  116  U.  8.  446,  29  L. 
ed.  691.  But  this  provision  does  not  prohibit 
a  state  from  taxing  articles  brought  from  an- 
other state,  so  long  as  there  is  no  dif^crimina- 
tion  against  the  product  of  other  states  or  the 
rights  of  its  citizens.  Woodruff  v.  Parham, 
75  U.  8.  8  Wall.  123.  187,  19  L.  ed.  882,  886; 
Brown  v.  Housion,  114  U.  8.  622,  29  L  ed. 
257.  The  mere  fact,  therefore,  that  these  cattle 
were  purchased  in  other  states,  and  brought  to 
this  state,  is  per  ae  no  reason  why  tbe^  catmot 
be  taxed  in  the  usual  manner  in  which  such 
property  Is  taxed  in  the  state,  as  a  part  of  the 
general  raai^s  of  the  property  of  the  state.  In 
Coe  V.  Errol,  116  U.  8.  517,  29  L.  ed.  715,  the 
supreme  court  said:  "They  cannot  he  taxed  as 
exports;  that  is  to  say,  they  cannot  be  taxed  by 
reason  or  because  of  their  exportation  or  in- 
tended exportation;  for  that  would  amount  to 
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laying  a  duty  on  exports,  and  would  be  a  plain 
infraction  of  the  Ck)nstitution,  which  prohibits 
any  state,  without  consent  of  Congress,  from 
laying  nny  imposts  or  duties  on  imports  or  ex- 
ports; and,  although  it  has  been  decided  .  .  . 
that  Uiis  clause  relates  to  imports  from  and  ex- 
ports to  foreign  countries,  yet,  when  such  im- 
posts or  duties  are  laid  on  imports  or  exports 
from  one  state  to  another,  it  cannot  be  doubted 
that  such  an  imposition  would  be  a  regulation 
of  commerce  among  the  states,  and  therefore 
void  as  an  invasion  of  the  exclusive  power  of 
Congress.  .  .  .  But  if  such  goods  are  not 
taxed  as  exports,  nor  .by  reason  of  their  ex- 
portation or  intended  exportation,  but  are 
taxed  as  part  of  the  general  mass  of  property 
in  the  state,  at  the  regular  period  of  assess- 
ment for  such  property,  and  in  the  usual  man- 
ner, they  not  being  in  course  of  transportation 
at  the  time,  is  there  any  valid  reason  why  they 
should  not  be  taxed?"  Philadelphia  d  R.  H, 
Co.  V.  Penntf/ltania  ("State  freight  Tax  Ca9^\ 
82  U.  S.  16  Wall.  2&9,  21  L.  ed.  146.  We  can- 
not hold  in  this  case  that  at  the  period  of  as- 
sessment any  of  these  cattle  were  in  course  of 
transportation.  In  the  regular  courfe  of  busi- 
ness the  cattle  purchased  by  the  appellants  are 
shipped  to  themselves  at  Baltimore,  to  be  there 
disposed  of  as  they  may  deem  most  advan- 
tageous to  their  own  interests.  Once  at  the 
Union  Stockyards,  the  transportation  ceases, 
until,  at  the  pleasure  of  the  appellants,  they 
are  again  shipped.  They  are  not  held  there  to 
await  a  steamer  or  a  train,  but  for  the  conveni- 
ence of  the  owners,  in  order  that  they  may  de- 
termine which  of  them  they  will  sell  in  the 
home  market  and  which  they  will  ship  to  the 
foreign,  or  any  other  disposition  they  may 
choose.  After  this  determiuation  is  reached, 
some  are  disposed  of  at  home  to  ihe  butchers, 
and  those  destined  for  other  markets  are  de- 
livered to  the  carrier  for  their  final  Journey. 
Now,  it  is  proposed  to  tax  them  here,  not  be- 
cause they  come  from  another  state,  nor  as  ex- 
ports, but  in  the  same  manner  and  for  the  same 
objects,  as  all  other  property  in  the  state  is 
taxetl.  The  case  of  State,  iJetmold,  v.  Enc/l^^ 
84  N.  J.  L.  425,  is  not  such  a  one  as  this. 
There  the  coal  was  mined  on  their  own  land 
by  a  company  in  Pennsylvania,  and  sent  by 
rail  to  Elizabeth  port,  to  be  there  shipped  by 
water  to  other  markets  for  sale.  The  court 
says:  "The  power  of  the  state  to  tax  the  sub- 
jects of  commerce  where  their  transit  for  the 
purposes  of  commerce  has  ceased>  and  they 
have  become  incorporated  and  mixed  up  with 
the  mass  of  property  in  the  community,  is  well 
settled.  But  that  a  tax  on  property  belon^ine 
to  a  citizen  of  another  state  in  its  transit  to 
market  in  another  state,  which  is  delayed 
within  this  state,  not  for  the  purpose  of  sale, 
but  merely  for  separation  and  assortment  for 
the  convenience  of  shipment  to  its  destination, 
is  a  tax  on  commerce  among  states,  is  loo  plain 
to  require  urgument."  In  tbi^  case  the  place 
of  destination,  upon  their  shipment  from  the 
West,  is  Baltimore  county;  and  in  the  latter 
place  the  owners  keep  them  until  tbey  shall 
have  determined  what  disposition  shall  be 
made  of  them.  The  propeity,  then,  not  be- 
ing in  transit,  either  through  tLe  state,  or  from 
a  point  in  the  state  to  a  point  outside,  is  "prop- 
erty within  the  state,"  within  the  meaning  of 
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the  statute.    But  it  is  contended  that,  even  if 
this  be  true,  the  property  is  not  properly  taxed» 
because  the  appellants  purchased  the  cattle* 
with  the  intention  to  export  them;  and,  there- 
fore, to  tax  them  while  in  Baltimore  county* 
would  be  within  the  prevision  of  the  Constitu- 
tion of  the  United  States  prohibiting  the  state- 
from  layiOj^  imposts  or  duties  on  imports  or 
exports.    This  question  was  raised  in  the  Su- 
preme Court  in  the  case  of  Brown  v.  Boiuton^ 
114  U.  S.  022,  29  L.  ed.  257,  but  not  decided. 
Justice  Bradley,  speaking  for  the  court,  saidt 
*'A  duty  on  exports  must  either  be  a  duty 
levied  on  goods  as  a  condition  or  by  reason  of 
their  exportation,  or  at  least  a  direct  tax  or 
duty  on  ?oods  which  are  intended  for  exporta- 
tion.   Whether  the  last  would  be  a  duty  oift> 
exports  it  is  not  necessary  to  determine."    The 
subject  came  up  again  for  consideration  in  Ihe- 
case  of  Coe  v.  Mlrrol,  116  U.  S.  517,  20  L.  ed. 
715.    The  court,  after  referring  to  what  had 
been  previously  held,  proceeded:  *'But  no  defi- 
nite rule  has  been  adopted  with  regard  to  the- 
point  of  time  at  which  the  taxing  power  of  a. 
state  ceases  as  to  goods  exported  to  a  foreign^ 
country,  or  to  another  state.     What  we  have- 
already  said    .    .    .    will  indicate  the  view 
which  seems  to  us  the  sound  one  on  that  sub- 
ject, namely,  that  such  goods  do  not  cease  to 
be  part  of  the  general  mass  of  the  properly  ixk 
the  state,  subject,  as  such,  to  its  jurisdiction^ 
and  to  taxation  in  the  usual  way,  until  they 
have  been  shipped,  or  entered  with  a  common* 
carrier  for  transportation  to  another  state,  or 
have  started  upon  such  transportation  in  a  con- 
tinuous route  or  journey.    .  .  .  Until  actually 
launched  on  its  way  to  another  state,  or  com- 
mitted to  a  common  carrier  for  transportatioi^ 
to  such  state,  its  destination  is  not  fixed  and 
certain.    It  may  be  sold  or  otherwise  disposed 
of  within  the  state,  and  never  put  in  course  of 
transportation  out  of  the  state."  This  decision 
was  based  on  the  provisions  relating  to  com- 
merce between  the  slates.    But  in  Tut-pin  v. 
Burgess,  117  U.  S.  504,  29  L.  ed.  988,  the  court 
declared  the  same  rule  applicable  where  tbe- 
goods  ajre  to  be  exported  to  foreign  countries. 
They  say:  *'A  general  tax,  laid  on  all  property 
alike,  and  not  levied  on  goods  in  course  of  ex- 
portation, nor  because  of  their  intended  ex* 
portation,  is  not  within  the  constitutional  pro-^ 
bibition."    In  Carrier  v.  Cordon,  21  Ohio  St. 
6U8,  the  rule  is  stated  as  follows:  "To  say  that 
the  simple  purchase  of  the  property,  with  aa 
intention  to  remove  it,  would  relieve  it  fronk 
liabilitv  to  taxation,  would  be  to  make  its  lia- 
bility depend  upon  the  mere  intention  of  the- 
owner.    .    .    .    The  safer  and  better  rule  ifr 
.     .    .    to  consider  property  actually  in  transit 
as  belonging  to  the  place  of  its  destination,  and 
property  not  in  transit  as  property  in  the  plac» 
of  its  situs,  without  regard  to  the  intention  of 
the  owner,  or  his  residence  in  or  out  of  the 
state." 

It  is  also  objected  that  cattle  sold  on  com- 
mission are  included  in  this  assessment.  The- 
evidence  does  not  support  this  contention.  It 
is  true  that  Mr.  Myers  testified  that  one  sixtlk 
of  the  cattle  sold  by  the  appellants  were  com- 
mission catile,  but  it  does  not  appear  that  th**;^ 
were  included  in  the  assesj^meni.  On  the  con- 
trary, Myers,  and  also  Houseman,  expressly 
athrm  that  the  statement  which  places   hi* 
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itock  in  trade— "capital  stock"— at  $20,000,  is 
a  true  lelorD  of  all  the  property  owned  by 
them.  And  nowhere  in  the  record  i»  there  a 
word  that  tends  to  show  that  io  making  up  the 
sBseflsment  the  commission  cattle  were  taken 
into  account.  Myers  testified  that  the  valua- 
tion was  of  the  capital  stock  or  stock  in  trade. 
Some  criticism  was  made  upon  the  words 
''capital  st4*ck"  as  not  referring  to  the  amount 
of  stock  kept  on  hand.  As  used  here,  we 
think  the  words  "capital  stock"  are  intended 
to  refer  to  the  stock  of  the  concern,  and  not  its 
money.     Corson  ▼.  State,  57  Md.  260. 

There  ia,  however,  a  fatal  omission  in  the 
method  by  which  this  assessment  was  made. 
We  do  not  think  it  can  be  regarded  as  a 
transfer  from  the  tax  books  of  Baltimore 
city.  It  waa  a  new  assessment,  so  far  as 
it  affected  the  taxable  basis  of  Baltimore 
county,  and  was  therefore  within  the  pro- 
visions of  §  145  of  art  81  of  the  Code. 
By  that  section,  where  new  property,  not 
valued  and  returned  by  the  proper  assessor 
or  coIlectorMia  to  be  added,  the  county  com- 
missioners must  first  notify  the  owner  by 
"written  or  printed  summons,  containing"  in- 
terrogatories, etc.,  and  appointing  a  certain 
day  "for  him  to  appear  and  answer;  and,  sec- 
ondly, such  notice  is  to  he  served  at  least  five 
days  before  the  day  of  hearing."  On  that  day 
the  owner  may  appear  and  answer,  and  pre- 
sent such  testimony  as  he  desires  or  the  com- 
missioners deem  necessary  to  be  heard.  It  is 
only  after  the  owner  has  been  thus  summoned, 
and  has  failed  to  answer  in  writing  on  oath,  or 
has  appeared  and  answered  orally,  and  the  re- 
turn day  has  passed,  that  the  county  commis- 
sioners can  add  such  new  property.  The  sec- 
tion excepts  from  these  provisions  such  assess- 
ments as  are  made  by  the  proper  collector  or 
tifsessor  whose  duty  it  is  to  assess  and  return  the 
same;  but  this  exception  does  not  apply  in  ihis 
case,  inasmuch  as  Van  Meeter  was  merely  an 
agent,  with  no  power  to  do  more  than  report 
newly  dif^covered  and  mixed  properties  to  the 
commisaionera.    In  this  case  a  memorandum 


was  made  by  this  agent,  and  the  entry  of  thi» 
upon  the  tax  books,  by  the  direction  of  the 
county  commissioners,  constituted  the  only  as- 
sessment. This  court  has  said:  "Until  tlie- 
property  owner  was  duly  notified,  and  given 
an  opportunity  to  come  in  and  answer  as  to  the 
valuation  of  the  property  proposed  to  be- 
affected,  or  had  tailed  to  come  in  after  receiv- 
ing such  notice,  the  commissioners  have  no  au- 
thority or  power  either  to  increase  the  valua- 
tion of  property  already  valued  and  assessed, 
or  to  add  thereto  other  property,  not  valued 
and  returned  to  them  by  the  proper  assessora 
or  collectors,  as  provided  in  the  statute."  "The 
statute  law  of  the  state,  applicable  to  the  case," 
the  court  preceeds  to  say,  "should  have  been 
complied  with,  and  the  notice  given  as  re- 
quired." Alleghany  County  Comrn,  v.  New^ 
York  Min,  Co,  76  Md.  557. 

This  notice  not  having  been  given  as  re- 
quired by  the  statute,  this  assessment  cannot  be- 
upheld. 

Decree  reversed,  and  the  cause  ivmanded. 

A  petition  for  rehearing  having  >den  filed, 
Paee»  J.,  in  response  thereto,  on  November 
20,  1890,  handed  down  the  following  opinion : 

We  have  carefully  considered  the  motion  for 
reargument  in  this  case,  but  do  not  think  there- 
was  such  notice  as  is  required  by  the  statute. 
In  Alleghany  County  Comr$,  v.  Neto  York  Min, 
Co.  76  Md.  556.  this  court  said:  "Until  the 
property  owner  was  duly  notified,  and  given 
an  opportunity  to  come  in  and  answer  as  to  the 
valuation  of  the  property  proposed  to  be  af- 
fected, or  had  failed  to  come  in  after  receiving 
such  notice,  the  commissioners  have  no  author- 
ity or  power  either  to  increase  the  valuation  of 
property  already  valued  and  assessed,  or  to  add 
ibeieto  other  property  not  valued  and  returned 
to  them  by  the  proper  assessors  or  collectors^ 
as  provided  in  the  statute."  Without  discuss- 
ing the  mater  further,  we  are  of  opinion  thia 
is  conclusive  of  the  case  upon  this  point. 
The  motion  for  reargument  is  therefore  over- 
ruled. 


MONTANA  SUPREME  COURT. 


STATE  of  Montana,  exrel,  Elmer  H.  MET- 

CALF, 

V. 

Charles  Q.  JOHNSON. 

( Mont. ) 

1«  A  state  eonvention  nomlnatlnif  eaa- 
^i^f^rmtm  will  not  be  reeoirniaed  so  as  to 

permit  the  names  of  the  nominees  to  appear  on 
ao  official  ballot  when  it  was  held  by  only 
twenty-one  persons^represeotinflr  only  one  fourth 
of  the  precincts  of  a  single  oouoty,  who  met 
without  any  call  for  a  oooventlon  or  any  notices 
given  except  by  word  of  mouth,  or  any  election 
88  delegates,  or  any  credeniials,  and  immediately 
ttBumed  to  form  a  new  party  and  organize  them- 
selves into  a  county  convention,  and  then  on  the 
nme  evening  Into  a  state  convention. 

2.  A  eoimty  convention    whose  nomi- 


nees will  have  a  riifht  to  appear  on  an 
official  ballot  cannot  t)e  held  by  twenty -one 
persons,  coming  from  but  one  fourth  of  the  pre- 
cincts in  tbe  county,  who  met  and  assumed  to 
form  a  new  party  without  any  credentials  or 
election  as  delegates,  or  any  call  for  a  conven- 
tion, or  any  notice  except  by  word  of  mouth. 

(October  2K,  1896.) 

APPLICATION  Ut  an  injunction  to  restraia 
defendant  frompnnting  on  the  official  bal- 
lots the  names  of  certain  persons  who  wertt 
claimed  to  have  5een  nominated  as  candi- 
dates for  public  offices  to  be  filled  at  a  com- 
ing election.     Qrcnted, 

The  facts  are  stated  in  the  opinion. 

Mr.  Thompsan  Campbell  for  relator. 

MeMra.  F.  T.  JIcBride,  L.  J.  Hamilton^ 
and  John  F.  forbis  for  respondent. 


NoTB.— For  tbe  right  to  nominate  candidates  in 
tmasB  oonvention  under  modem  ballot  laws,  see 
MaostOD  V.  Kclntoah  (Minn.)  28  L.  R.  A.  006.   flee 

MLR  A. 


also  the  case  lext  following,  State,  Euasell,  v.< 
Tooker  (Mont*)  foat,  8U. 
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MOKTAHA   SUFA^ME  COUBT. 


Oct., 


Hiintt  J.,  delivered  the  opinion  of  the 
•court: 

The  petitioner  asks  for  an  injunction  to  re- 
strain the  county  clerk  of  Silver  Bow  county 
from  printing  upon  the  ofScial  ballot  for  that 
■county  the  nominees  of  the  Citizens*  Silver 
party  as  tkey  appear  by  tbp  certificates  on 
hie  with  the  county  clerk  of  Silver  Bow  coun- 
ty. Answer  was  filed,  and  testimony  heard 
by  this  court.  Tbe  facts  in  evidence  before 
us  are  these :  On  October  1,  1896,  at  8  o'clock 
p.  M.,  there  assembled  at  tbe  council  chamber 
of  the  city  hall  at  Butte  a  gathering  of 
twenty  or  thirtv  persons,  electors  of  Sflver 
Bow  county,  Montana.  These  persons  met 
in  response  to  invitations  extended  by  Mr.  J. 
A.  Baker  and  several  others.  The  exact  cir- 
•cumstances  under  which  they  came  together 
"were  detailed  by  Mr.  Baker  as  follows  : 

O.  Do  you  know  whether  there  was  any 
^all  made  for  this  meeting? 

A.  The  manner  in  which  this  call  was 
made  was  from  hand  to  hand  and  from  mouth 
to  month. 

Q.  By  whom? 

A,  Bv  the  electors  of  Silver  Bow  county. 

Q,   When  was  this  call  given? 

A.  Several  days  before  the  meeting;  two 
days,  perhaps  three. 

Q,  Don't  you  know? 

A.  I  do  not  know. 

Q,  You  participated? 

A.  I  did.  I  invited  people  perhaps  three 
or  four  days  before  the  meeting  was  called. 
I  invited  gentlemen  whom  I  knew  to  be  in 
sympathy  wth  the  principles  of  the  financial 
plank  of  the  party. 

Q.  Were  any  notices  given  to  any  other 
counties,  or  electors  of  any  other  counties,  to 
come  in  and  participate? 

A.  No,  sir. 

Q.  You  did  not? 

A,  No,  sir. 

Q.  Do  you  know  whether  anybody  else  gave 
«ny  notice? 

A.  No,  sir ;  I  do  not  know. 

Q,  Don*t  you  know  that  they  did  not? 

A,  Well,  I  can't  say. 

Q.  Was  there  any  notice  published  in  tbe 
papers? 

A.  No,  sir. 

Q,  Now,  when  you  did  assemble,  how  did 
you  determine  as  to  who  had  a  right  in  the 
meeting? 

A,  Tbe  gentlemen  who  did  assemble  were 
supposed  to  be  gentlemen  who  were  invited  to 
the  meeting,  and  were  electors  of  that  party. 

When  thus  assembled,  Mr.  William 
Thompson  was  elected  as  temporary  chair- 
man, and  Mr.  J.  A.  Baker  temporary  secre- 
tary. These  gentlemen  were  made  permanent 
ofilcers.  Then  the  gatheting  appointed  sev- 
eral committees,  and  thereafter  at  once  or- 
fanized  itself  into  a  political  party  to  be 
nown  as  the  **  Ci  tizens'  Siiver  Party,  * — "  the 
beginning,"  testified  the  secretary,  ''of  a  new 
national  party."  Directly  tfter  this  import- 
ant epoch  in  the  history  of  this  new  national 
organization,  and  without  pirsuing  the  com- 
mon ceremony  of  a  call  for  %  convention,  it 
proceeded  as  a  ''county  convention"  to  con- 
sider the  report  of  a  committse  recommend- 
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log  nominations  for  candidates  for  district 
court  judges  and  county  officers  of  Silver  Bow 
countv.  The  leport  of  the  committee  recom- 
mending certain  names  was  adopted,  and  a 
complete  ticket  nominated  forthwith  by  ac- 
clamation. The  county  ticket  so  nominated 
was  identical  with  the  Republican  county 
ticket,  or  "Auditorium  ticket,"  and  which 
we  are  not  asked  to  disturb.  No  redolutions 
or  platform  was  adopted,  "  it  appearing, "  the 
minutes  recite,  "to  the  convention,  from 
statements  made  in  the  convention,  thai  a 
state  convention  of  the  Citizens'  Silver  party 
had  been  called  to  meet  on  October  1,  1896, 
at  the  council  chamber,  city  hall,  Butte,  at 
8  o'clock  p.  M.  of  that  day,  and  that  the 
electors  and  delegates  to  that  convention  were 
ready  to  meet  upon  the  adjournment  of  the 
county  convention,  and  that  the  said  state 
convention  would  probably  adopt  resolutions 
setting  forth  the  principles  of  the  party.  It 
was  therefore  the  sense  of  the  convention  that 
the  county  convention  should  not  adopt  any 
resolutions  as  a  county  con  ventiop,  but  would 
be  bound  by  such  resolutions  as  the  state  con- 
vention should  adopt  as  a  declaration  of  its 
principles."  The  "county  convention"  then 
adjourned  iine  die.  Then  at  once  followed  a 
"state  convention  of  the  Citizens'  Silver 
party."  Mr.  McMillan  was  chairman,  Mr. 
Baker,  secretary.  The  same  gentlemen  who 
had  composed  the  county  convention  made 
up  the  so-called  "state  convention;"  that  is 
to  say,  the  persons  composing  the  county 
convention  simply  assumed  to  act  in  a  differ- 
ent capacity.  Only  one  roll  of  delegates  was 
kept  for  both  con  ventions.  It  showed  twen t v  • 
one  names  of  persons  as  present.  The  body 
nominated  Hon.  Martin  Magi nn is,  Henry  L. 
Frank,  and  Daniel  Brown,  Bsqs.,  as  presi- 
dential electors,  and  voted  to  leave  the  bal- 
ance of  the  state  ticket  blank.  Resolutions 
favoring  free  coinage  of  silver  by  the  United 
States  independently  of  any  other  nation  were 
adopted,  and  the  "state  convention"  ad- 
journed. No  call  for  a  state  convention  was 
ever  given  ;  no  delegates  to  the  state  conven- 
tion were  ever  elected  by  any  county  conven- 
tion ;  no  credentials  were  ever  given  to  any 
such  delegates  by  anyone :  no  notice  through- 
out the  state,  or  any  county  in  it,  was  at- 
tempted to  be  published  by  way  of  notice  of 
a  state  gathering  of  this  new  party ;  and  no 
delegates,  other  than  the  twenty- one  persons 
already  referred  to,  participated.  Tlie  whole 
history  of  the  party  covered  one  short  even- 
ing. It  originatea  one  minute,  convened  aa 
a  county  convention  the  next,  convened  as  a 
state  convention  the  next,  then  promulgated 
its  principles,  and  adjourned.  We  doubt  if 
political  history  records  the  undertaking  of 
another  so  vast  a  work  as  this  in  so  brief  a 
time! 

But,  now  that  the  facts  arc  subiected  to  the 
severe  test  of  impartial  judicial  investiga- 
tion, we  find  them  wholly  insuflScient  to  sus- 
tain the  action  of  the  assemblage  either  in  at 
tempting  to  nominate  county  or  state  officials, 
and  we  are  satisfied  by  all  the  evidence  that 
the  real  object  of  the  nomination  of  the  Citi- 
zens' Silver  ticket  was  to  place  the  Republi- 
can nominees  beneath  the  Democratic  elec* 
toral  ticket.    Let  us  grant  that  a  new  na- 
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Statx,  €z  rd,  Mbtcalf,  y.  Johnsov. 
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tional  party  was  oreaoized.  Yet,  even  80» 
bow  can  a  few  individuals,  coming  from 
but  one  fourth  of  the  votin^^  precincts  of 
«De  county,  without  any  notice  to  the  elect- 
ors of  the  state,  organize  a  state  convention 
representing  such  an  oiganizi-d  party  and  its 
principles?  The  very  underlying  principle 
of  convention  organization  is  in  representa- 
tion. Thia  principle  pervades  every  political 
system  in  our  form  of  popular  government. 
It  was  recognized  in  May,  1787,  wlien  the  Fed- 
eral systenT  was  revised  by  the  P|)ilade]phia 
conventicn  of  delegates  from  the  states  at 
the  outset  of  the  government,  and  has  steadily 
j^rown  to  be  a  common  form  of  giving  ex- 
pression to  the  choice  of  the  people  by  whom 
delegates  are  usually  chosen.  As  political 
parties  have  grown  and  become  the  medium 
of  declarations  of  principles  of  electors,  so 
the  convention  system  has  become  a  common 
part  of  political  machinery  as  the  means  of 
putting  candidates  before  the  people.  Na- 
tional party  conventions  have  nominated 
presidential  candidates  since  1882.  Some- 
what recently,  in  the  growth  of  electoral 
reform,  legislation  has  come  to  recognize 
the  existence  of  political  party  conventions; 
and  the  statutes  of  many  states,  including 
those  of  Montana,  have  briefly  put  in  definite 
form  the  rule  that  a  convention  is  an  organ- 
ized assemblage  of  electors  or  delegates  rep- 
resenting a  political  party  or  principle. 
This  definition  cannot  be  separated  into 
wholly  independent,  divisible  parts.  The 
assemblage  must  not  only  be  an  organized 
one,  but  the  electors  as  well  must,  when  so 
organized,  represent  a  political  party  or  prin- 
ciple. Thus  a  convention  must  be  a  repre- 
sentative body.  Now,  if  we  are  right  in 
I  his  reasoning,  this  representation  is  of  elect- 
ors of  the  party  to  whom  the  candidates  of 
the  convention  are  to  be  submitted  for  elec- 
tion to  office.  And  this  representation  must 
be  what  the  statute  implies, — a  gathering  of 
electors  springing  from  the  electors  who  com- 
pose a  political  party  or  adhere  to  a  politi- 
cal  principle.  If  such  electors  fail  or  de- 
dine  to  send  delegates  to  the  convention, 
<»  if  the  delegates  sent  disagree  or  act  un- 
wisely, then  other  matters  may  arise;  but 
there  can  be  no  representation  without  the 
presence  of  electors  fairly  representing  the 
party,  or  without  some  opportunity  having 
been  given  to  the  electors  to  say  whether  or 
not  they  desire  their  party  or  principle  to  be 
represented.  This  was  the  doctrine  of  the 
Wifody  Case  (Mont.)  46  Pac.  870,  and  is  now 
reaffirmed.  Here,  in  this  case,  we  find  an 
attempted  state  convention  of  an  organized 
party,  made  up  of  a  few  persons,  without 
credentials,  voluntarily  coming  from  but 
nine  precincts  of  one  county  in  a  great  state, 
and  no  attempt  at  giving  to  the  electors  of 
the  party  in  other  precincts  or  counties  a 
chance  to  participate  in  the  assemblage! 
The  whole  theory  of  representation,  as  fairly 
intended  by  the  law,  was  entirely  ignored. 
The  vigorous  authority  of  the  electors  of 
the  party  was  lacking,  and,  unless  relief  is 
granted  in  such  cases,  the  voters  of  the  state 
who  are  members  of  an  existing  political 
partv  may  be  confronted  with  a  ballot  con- 
taining the  names  of  persons  in  whose  nom- 
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ination  they  had  no  opportunity  whatever  to 
take  part  by  delegate  representation.  We  can 
not  as$)ent  to  such  a  method  as  a  convention 
nomination  of  candidates.  A  poliiiC'tl  con- 
vention is  to  a  certain  extent  a  law  unto  itself, 
and  the  right  to  assemble  in  convention  is  one 
that  must  be  always  upheld,  but  whether  there 
has  been  a  convention  with  authority  to  nomi 
nate  candidates  is.  under  conditions  of  fact, 
one  that  must  be  determined  by  applying  the 
statute  law  of  the  state.  The  duty  of  the 
court,  therefore,  in  this  case  is  to  subject  the 
methods  employed  to  form  a  convention  to 
such  examination  as  any  other  case  properly 
presented  to  a  court  would  be.  We  have  done 
so,  and  our  conclusion  is  that  there  was  no 
state  convention  held,  and  the  writ  must  imue 
as  prayed  for. 

These  views  apply  to  the  so  called  ''county 
convention."  The  electors  of  the  new  party 
in  Silver  Bow  county  had  no  fair  notice  of  any 
convention,  and  no  opportunity  'to  be  repre- 
sented by  delegates,  and  were  not  represented, 
except  by  a  few  projectors  of  the  new  party. 
The  action  of  the  body,  therefore,  as  a  county 
convention,  cannot  be  sustained,  and  It  must 
be  nullified. 

All  questions  of  practice  are  passed.  8kUe, 
Russell,  V.  Tooker  (51ont.)  post,  815. 

Let  the  writ  of  injunction  issued  er^oining 
the  county  clerk  from  putting  the  so-called  '*0U' 
iunif  Bilter  Ticket"  upon  the  offidcd  ballot  be 
made  permavenL 

As  It  appears  to  the  court  that  the  secretary 
of  state  has  certified  the  Citizens'  Silver  party 
electoral  ticket  to  all  of  the  county  clerks 
throughout  the  state,  the  attorney  general  is 
hereby  directed  to  notify  each  and  every 
countv  clerk  of  this  decision,  and  to  order  them 
to  omit  the  said  ticket  from  the  ofBcial  ballots 
of  their  respective  counties. 

Pembertom  Ch.  J.,  and  De  Witt,  J., 

concur. 


STATS   of    Montana,    ex  rel.    Edward    0. 

RUSSELL, 

John  S.  TOOKER. 

:( Mont, } 

1.  Nominations  eannot  be  made  hj  a 
petition  filed  with  a  county  clerk  and  reoorder 
so  as  to  entitle  ibe  names  of  tbe  nominees  to  be 
placed  upon  an  ofQcial  ticket  as  candidates  of  a 
party. 

8»  Nominations  by  a  eelf-constitnted 
eonnty  eommittee  of  an  alleflred  party  can- 
not t)e  made  so  as  to  appear  on  an  oflBdal  ticket 
when  no  power  baa  been  delegated  to  suob  com- 
mlUee  by  any  convention  of  tbe  party. 

8*  A  nomination  by  a  political  einb  can- 
not be  reco^niaed  as  that  of  a  county  odd- 
ventlon  when  the  participants  did  not  conaider 
themselves  a  convention  and  the  minutes  kept 
were  those  of  the  club,  and  there  bad  been  no 
call  ornotice  of  a  oouvention  or  any  election  of 
delegates,  and  no  primaries  had  been  held. 

(October  22, 1898.)    * 


NOTB.— See  tbe  precedinR  case  of  Bute,  MetoaU* 
▼.  Jobnson,  ante^  ZVk 
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PETITION  for  an  injuDCtion  to  restrain  de- 
fendant from  printing  on  the  official  bal- 
lots the  names  of  certain  persons  who  were 
claimed  to  have  been  nominated  as  candidates 
for  certain  offices  to  be  elected  at  a  coming 
election.     Or  anted. 

The  facts  are  stated  in  the  opinion. 

Meisn.  E.  D.  Weed  and  Oliver  T. 
Crane*  for  relator: 

The  Jaw  provides  only  two  methods  by 
which  nominations  for  office  may  be  made, 
and  the  names  placed  on  the  official  ballot. 
The  first  method  is  by  a  convention  or  organ- 
ized assemblage  of  electors  as  provided  by 
§§  1310,  18lt  and  1812,  Pol.  Code;  and 
the  second  by  a  certificate  signed  by  the  re- 
quired number  of  electors  in  the  manner  and 
as  provided  in  Pol.  Code.  §  1813. 

A  certificate  signed  by  the  electors,  com- 
monly called  a  petition,  does  not  entitle  the 
persons  named  therein  as  candidates  to  have 
their  names  printed  on  the  official  ballot  under 
or  as  part  of  the  Silver  Repul^lican  party  ticket 
or  under  any  other  ticlset. 

State,  Woody,  v.  Roticiti  (Mont.)46Pac  870; 
Philips  V.  Curtis  (Idaho)  88  Pac.  405;  Atkeson 
▼.  Lay,  115  Mo.  588. 

A  caucus  not  held  at  a  place'where  caucuses 
of  the  party  are  usually  held  or  called  bv  any 
one  having  authority,  for  which  insutncient 
notices  were  given,  and  not  attended  by  such 
a  number  of  electors  of  the  party  as  to  take 
the  place  of  a  proper  official  call  and  due  no- 
tice, is  not  such  a  primary  meeting  of  electors 
held  under  the  rules  of  a  party  as  can  make 
and  certify  nominations. 

Re  Wilkeabarre  Ttop.  Nominations,  7  Eulp, 
529;  Re  Ingram,  8  Pa.  DIst.  R.  272;  Re  Craig, 
Id.  274;  Allegheny  City  Elections,  12  Pa.  Co. 
Ct.  «60. 

The  entire  body  of  electors  belongibg  to  a 
particular  party  residing  in  a  county,  town, 
district,  circuit,  or  precinct  who  are  entitled 
to  vote  for  the  candidate  at  the  election,  have 
a  right  to  join  in  his  nomination. 

State,  Bloomfleld,  v.  Weir,  5  Wash.  84. 

A  majority  of  the  persons  who  took  part  in 
that  alleged  convention  also  took  part  in  theHe- 
publlcan  primaries,  and  some  of  them  in  the 
county  Bepublican  convention,  and  thereby 
joinea  in  nominating  other  persons  for  the 
same  office;  and  the  officers  of  the  so-called  con- 
vention were  members  of  the  Republican  coun- 
ty convention. 

Philips  V.  Curtis,  supra;  State,  O^MaUey,  v. 
Lesueur,  103  Mo.  258;  Re  Woodworth,  16  N.  Y. 
Supp.  152. 

When  persons  who  are  not  entitled  to  vote 
are  permitted  to  vote  by  the  officers  conduct- 
ing the  election  or  convention,  it  vitiates  the 
election,  and  it  is  void. 

Re  Gibbons'  Nomination,  5  Pa.  Dist.  R.  194; 
Re  Win  ton's  Nominations,  2  Lack.  L.  News, 
18;  McCrarv, Elections,  p.441,§  18A;  Jttdkins  v. 
Bill,  50  N.'H.  140. 

A  convention  having  authority  to  make 
nominations  may  delegate  authority  to  a  com- 
mittee appointed  by  it  to  fill  vacancies  or  make 
nominations  after  the  convention  fails  to  nomi- 
nate. But  that  committee  derives  its  authority 
from  the  convention  or  primaries,  and  can  only 
exercise  the  authority  thus  specifically  dele- 
gnled. 

^tate,  Pigott.  v.  Benton,  18  Mont  825. 


I     Messrs,  T.  C.  Bach,  E.  C.  Boon*  and  JT. 
W.  Kinsley  for  respondent. 

De  Witt,  J.,  delivered  the  opinion  of  tbe 
court: 

This  action  is  brought  in  this  court  to  re- 
strain the  county  clerk  and  recorder  of  Lewis 
and  Clarke  county  from  printing  on  the  ofllclal 
ballot  to  be  voted  at  the  next  election  the  naiiie» 
of  certain  persons  as  candidates  of  the  Silver 
Republican  party,  which  names  were  certified 
to  the  count^  clerk  as  of  persons  having  been 
nominated  as    candidates   of  that   party    by- 
methods  which  relator  asserts  are  illegal.     Ot>- 
jections  are  made  by  respondent's  counsel  to 
the   form   of   this   action.    It  is  argued  by 
relator,  however,  that  the  action  is  properly- 
brought,  under  the  authority  of  Chumasero  ▼. 
Potts,  2:Mont.  242;  Territory,  Tanner,  v.  PotU,, 
3  Mont:  864,  and  other  later  decisions  of  this, 
court.    If  the  action  is  not  properly  brought, 
and  upon  investigation  we  should  be  obliged 
to  so  hold,  the  result  would  be  that  a  new  pro- 
ceeding must  be  commenced  in  order  to  obtain 
a  judgment  on  the  merits.     Tbe  same  remarks 
apply  to  five  other  election  ballot  cases  which 
are  now  (October  22d)  before  us,  and  the  hear- 
ing of  which  has  occupied  us  all  of  the  last 
four  days.    These  are  cases  of   great  public 
interest.     Counsel  Inform  us  that  the  ballots 
must  be  published  to  morrow,  and  that  there 
is  barely  time  to  print  them.  For  these  reasons 
we  shall  approye  the  form  of  the  actions  pro' 
forma,  but  shall  not  consider  this  decision  as 
to  this  matter  of  practice  binding  in  the  future,, 
if  the  question  shall  be  at  any  time  fully  ar- 
gued, and  we  have  time  to  deliberately  con- 
sider it.    Public  policy  and   public   interest 
demand  an  immediate  decision  of  this  case  on 
the  merits,  and  justify  us  in  thus  passing  tbe 
question  of  practice. 

It  was  attempted  to  get  the  names  of  a  cer- 
tain list  of  persons  upon  the  oflilcial  ballot  of 
Lewis  and  Clarke  county  by  three  different 
methods: 

First:  A  petition  was  filed  with  the  respon- 
dent clerk  and  recorder  nominating  these  per- 
sons for  their  respective  offices  as  candidat<;s 
of  the  Silver  Republican  party.  The  nomina- 
tions could  not  be  made  by  this  method,  and 
the  procedure  did  not  entitle  these  persons  to 
be  placed  upon  the  official  ticket  as  candidates 
of  the  Silver  Republican  party.  State,  Woody , 
y.  Rotwitt  (Mont.)  40  Pac.  870. 

Second.  A  certificate  was  filed  nominating 
these  same  persons,  and  purporting  to  certify 
their  nomination  as  by  the  county  central 
committee  of  the  Silver  Republican  party. 
But  no  convention  of  the  Silver  Republican 
party  had  ever  delegated  this  power  to  a  com- 
mittee. State,  Pigott,  y.  Ren  ton,  13  Mont. 
806.  This  committee,  therefore,  had  no  power 
delegated  to  them  from  the  convention  of  their 
party.  There  was  some  attempt  to  show  that 
this  committee  derived  this  power  by  delega 
tion  from  the  diairman  of  the  state  central 
committee  of  the  Silver  Republican  party  to 
the  member  of  that  committee  in  and  for  tb& 
county  of  Lewis  and  Clarke,  and  from  that 
member  to  the  county  central  committee  of 
tbe  Silver  Republican  party.  Testimony  wa* 
taken  by  us  upon  disputed  questions  of  fact, 
and,  among  other  things,  the  chairman  of  the 
state  committee  testified  that  he  did  not  dele- 
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:^te  to  the  member  of  Lewb  and  Clarke  county 
the  power  to  nominate  a  county  ticket*  nor  did 
be  coDSider  tbat  he  had  power  to  delegate 
«uch  anthority  in  local  affairs.  This  dispoaea 
of  the  allegea  nomination  by  petition  and  by 
the  central  committee.  They  are  each  wholly 
invalid. 

Third.  A  certificate  was  filed  nominating 
these  same  persons,  purporting  upon  its  face 
to  be  tbat  of  a  county  convention  of  the  Silver 
Republican  party.  Upon  this  alleged  certifi- 
cate respondent's  counsel  relies.  The  question, 
then,  remains  for  decision  whether  the  alleged 
<*ounty  convention  purporting  to  nominate 
these  persons  was  in  fact  a  oonyention  of  the 
Silver  Republican  party  of  the  county  of 
Lewis  and  Clarke.  Upon  this  question  evi- 
dence was  taken. 

We  think  tbat  the  only  question  before  us  is 
-whether  these  persons  are  entitled  to  go  upon 
the  ballot  as  party  nominees;  that  is,  as  candi- 
dates of  the  Silver  Republican  party.  StaU^ 
Woody,  V.  Boitoitt,  inpra.  The  question  of 
their  going  upon  the  bnllot  as  Independents,  or 
as  nonparty  candidates,  we  do  not  think  is  be- 
fore us.  ^very  fact  in  the  pleadings  and  evi- 
dence coniradicts  any  suggestion  that  anyone 
pretended  that  these  persons  were  Independ- 
ents or  nonparty  candidates.  There  is  not  a 
syllable  in  the  testimony  to  indicate  that  the 
persons  endeavoring  to  make  these  nominations 
ever  intended  to  attempt  to  place  their  candi- 
dates upon  the  ballot  as  Independents.  The 
question  then  remains.  Did  a  party  conven- 
tion nominate  these  people?  Section  1310  of 
the  Political  Code  is  as  follows:  "Any  con- 
vention or  primary  meeting  held  for  the  pur- 
pose of  making  nominations  to  public  office, 
or  the  numoer  of  electors  required  in  this  chap- 
ter, may  nominate  candidates  for  public  office 
to  be  filled  by  election  in  the  state.  A  conven- 
tion or  primary  meeting  within  the  meaning 
of  this  chapter  is  an  organized  assemblage  of 
electors  or  delegates  representing  a  political 
party  or  principle."  We  are  of  opinion  ibat 
the  only  reasonable  view  of  the  evidence  Is  tbat 
these  alleged  candirlates  were  nominated  simply 
by  a  poliiical  club  in  the  city  of  Helena,  county 
of  Lewis  and  Clarke,  called  the  * 'Republican 
Silver  Club."  We  have  before  us  the  minutes 
of  the  club,  and  the  evidence  of  persons  and 
members  who  were  present  at  the  proceedings. 
It  is  perfectly  apparent  tbat  the  club,  in  aciing, 
was  not  a  convention  representing  the  Silver 
Republican  party;  nor,  indeed,  did  those  per- 
sons participating  in  the  proceedings  consider 
themselves  a  convention.  There  is  not  a  min- 
ute of  a  convention.  The  minutes  are  all  of 
the  Silver  Republican  Club.  To  be  sure,  wit- 
nesses on  the  stand  make  ststements  tbat  the 
Silver  Republican  Club  of  Helena  and  the 
Silver  Republican  party  were  one  and  the  same 
thing;  but  we  look  beyond  bare  statements  and 
forms  of  speech,  and  endeavor  to  arrive  at  the 
real  substance  of  the  proceeilings.  We  find 
tbat  the  officers  acted  as  officers  of  the  club,  and 
did  not  pretend  to  be  officers  of  a  convention. 
No  primaries  were  ever  held.  No  call  for  a 
convention  was  ever  made,  nor  was  any  per- 
son ever  elected  as  a  delegate  to  a  convention, 
and  no  notice  was  given  that  a  convention  was 
to  he  held.  It  is  in  evidence  that  a  daily  news- 
paper in  Helena  published  as  news  items  the 
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proceedings  and  intentions  of  this  club,  but 
these  were  simply  narrations  by  a  newspaper 
reporter,  and  published  as  news.  To  pretend 
that  such  news  items  were  notices  of  a  conven- 
tion seems  to  us  to  reach  the  point  of  absurd- 
ity. It  is  claimed  tbat  a  kNinner  was  strung 
across  the  street,  which  gave  notice:  but  the 
banner  was  an  ordinary  political  one,  giving 
the  name  of  the  club,  and  stating  that  it  met 
every  Wednesday  evening.  It  is  a  very  violent 
stretch  of  imagination  to  pretend  to  call  this  a 
notice  of  a  convention.  To  construe  the  pro- 
ceedings of  this  club  as  a  convention  is  con- 
trary to  all  ideas  of  political  conventions 
among  the  American  people.  The  Silver  Re- 
publican party,  it  was  stated  in  the  evidence, 
was  a  wmg  of  the  Republican  party.  If  it 
were  a  wing,  it  naturally  inherited  the  polit- 
ical practices  of  the  Republican  party.  No 
one  pretends  that  the  Kepublican  party  had 
any  such  usages  or  customs,  or  ever  held  con- 
ventions in  any  such  manner  as  this.  Upon 
this  question  the  evidence  of  the  presiding  offi- 
cer of  the  club,  Mr.  Reece,  is  interesting.  It 
was  he  who  signed  as  chairman  the  certificate 
of  nomination.  After  his  signature  appear 
these  words:  "Chairman  and  rresiding  Officer 
of  Said  Convention  or  Organized  Assemblage 
of  Electors  of  the  Silver  Republican  Party. 
Business:  Land  attorney.  Business  address: 
Helena,  Montana."  This  signature  was  shown 
to  the  witness,  and  he  testified  that  he  did  not 
know  what  he  signed;  that  Mr.  Kinsley  asked 
him  to  sign  it;  that  he  did  so  harriedly,as  he  was 
leaving  his  office.    This  question  was  asked : 

Had  you  any  idea  that  evening,  during  the 
whole  process  of  the  meeting,  that  it  was  anv- 
tbing  else  than  a  meeting  of  the  Silver  Repub- 
lican Club? 

A.  My  understanding  was  that  it  was  a  meet- 
ing of  the  Silver  Republican  Club. 

When  did  you  first  know  tbat  it  was  called 
a  convention? 

A.  After  the  certificate  was  filed. 

He  stated  further  tbat  he  did  not  believe  be 
was  presiding  over  a  convention,  and  that  he 
did  not  know  that  any  was  called.  In  reply 
to  a  question  by  one  of  the  Justices,  he  said: 
"I  did  understand  it  was  a  certificate;  that 
these  persons  were  the  nominees  of  the  Silver 
Republicans;  but  I  did  not  understand  that  I 
presided  over  a  Silver  Republican  convention." 

This  testimony,  let  it  be  remembered,  was 
tbat  of  the  presiding  officer  of  the  club  and 
the  officer  who  signed  the  certificate  of  nomi- 
nation filed  with  the  county  clerk.  And  we 
are  asked  to  call  this  sort  of  a  proceeding  a 
party  county  convention.  We  decline  to  do 
so.  No  matter  with  what  force  some  of  the 
members  of  the  club  assert  that  the  club  and 
the  party  were  the  same  thing,  still,  when  we 
reach  the  real  substance  of  the  whole  proceed- 
ing, it  seems  to  us  wholly  absurd  to  contend 
that  this  proceeding  was  a  convention. 
Furthermore,  it  appears  that  the  Silver  Re- 
publican Club  has  some  400  members.  These 
proceedings  were  participated  in  by  80  to  60 
members/  It  is  claimed  that  this  was  the 
action  of  a  political  partv.  We  have  evidence 
before  us  of  what  the  Silver  Republican  party 
is  claimed  to  be,  and  what  are  a  soo&lled 
Silver  Republican'r  political  principles.  These 
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principles  are  stated  by  witDesses  to  be  simply 
that  a  Silver  Republican  is  one  wbo  has  been  a 
Repablican,  and  who  indorses  tbe  whole  of  the 
national  Republican  platform  of  1896.  except 
the  fioanrial  plank;  and  as  to  the  financial  ques- 
tion bis  position  is  the  advocacy  of  the  free 
and  unlimited  coinage  of  silver  at  the  ratio  of 
16  to  1  by  the  United  Stales,  independent  of 
any  other  nation.  Such  is  the  evidence  before 
OS,  and  such;  for  the  purposes  of  this  case, 
must  be  considered  the  fact.  We  do  not  pre- 
tend to  deny  the  right  of  a  political  party  in 
convention  assembled  to  nominate  a  ticket 
composed  of  members  of  its  own  party,  and 
also  those  of  other  parties,  but  we  think  the 
natural  presumption  from  history  is  that,  as  a 
rule,  political  conventions  nominate  candidates 
from  the  ranks  of  their  own  party.  But  the 
alleged  convention  in  this  case  nominated  a 
ticket  composed  of    Republicans,  Silver  Re- 

{)ublicans.  Democrats,  and  Populists.  A  very 
arge  majority  of  this  ticket — that  is  to  say,  a 
majority  of  16  to  8 — was  of  men  other  than 
Silver  Republicans,  and  of  men  already  in 
nomination  upon  the  Republican,  Democratic, 
and  Populist  county  tickets.  We  are  of  opin- 
ion, therefore,  that  this  is  additional  evidence 
tending  to  show  that  the  assembly  which  nomi- 
nated the  persons  in  question  was  not  a  con- 
vention of  the  Silver  Republican  party.  Let 
it  be  remembered  that  we  do  not  question  the 
right  of  a  convention  to  make  such  nomina- 
tions if  they  please;  but  when  the  question  in 
controversy  is  whether  or  not  an  assemblage 
was  a  convention,  tbe  fact  that  it  has  done  that 
which  is  wholly  contrary  to  the  history  of 
political  conventions  is  some  evidence  against 
the  clHim  of  the  assemblage  to  be  a  convention; 
for  when  it  nominates  a  vast  majority  of  its 
candidates  from  amon^  the  ranks  of  its 
enemies  it  is  doing  that  which  is  at  least  extraor- 
dinary as  convention  action. 

TLe  respondent's  counsel  earnestly  argue 
that  any  number  of  men,  however  small,  may 
organize  a  political  party.  This  will  not  be 
denied  at  this  time  or  place.  But  that  is  not 
the  question  for  consideration. 

The  question  here  is  whether  or  not  a  politi- 
cal party  held  a  convention.  We  have  stated 
above  our  reasons  for  holding  that  the  evidence 
shows  that  this  was  not  a  convention  under 
the  statute  or  under  the  usages  or  customs  of 


political  parties.  It  must  be  remembered  that 
this  is  an  action  in  equity,  and  that  this  court  is 
sitting  as  an  equity  court.  It  is  our  duty  to- 
arrive  at  the  real  substance  of  things.  These- 
cases  must  each  stand  upon  their  own  facts, — 
a  doctrine  to  which  we  gave  particular  empha- 
sis in  titackpole  v.  Hallahan,  16  Mont.  40,  38^ 
L.  R.  A.  502.  Regarding  the  real  facts  of  thi» 
case  as  they  have  been  presented  to  ua  by  tbe 
pleadings  and  by  the  evidence,  we  cannot,  in 
any  equity  or  good  conscience,  concede  that 
the  assemblage  which  nominated  these  persona 
was  in  any  sense  a  county  convention  of  tbe 
Silver  Republican  party.  It  seems  to  have 
been  sought  by  the  respondent  to  show  by  tbe 
evidence  which  the  counsel  introduced  thai 
the  alleged  convention  under  consideration  waa 
a  parallel  to  the  state  convention,  which  con- 
vention, representing  all  the  electors  of  the- 
state,  deliberately  and  formally  divided  itself 
into  two  conventions  which  two  conventions 
each  then  proceeded  to  nominate  presidential 
electors  and  congressmen.  Tbe  facts  in  regard 
to  the  state  convention  were  introduced  in  evi- 
dence. But  without  di.scu8sing  them  at  any 
length  at  this  time  we  will  leave  them  with  the 
remark  that  the  facts  in  regard  to  the  state  con- 
vention are  very  widely  distinguished  from  the 
proceedings  oi  tbe  assemblage,  which  nomi- 
nated these  persons  under  consideration.  Tbe- 
judgment  in  equity  cases  is  not  controlled  by 
the  prayer  for  relief.  Datit  v.  Davis,  9  Mont. 
268;  KUinsc/imidi  v.  SUele,  15  Mont.  1^.  We- 
are  of  opinion  that  the  facts  shown  entitle  the 
plaintiff  to  an  injunction  restraining  the 
county  clerk  and  recorder  from  placing  upon, 
the  official  ballot  as  candidates  of  tbe  Silver 
Republican  party  all  those  persons  named  ia 
the  pretended  certificate  of  nomination  signed 
bv  F.  L.  Reese,  as  chairman  and  W.  J.  Mc- 
Haffie,  as  secretary :  and  also  such  persons  as* 
pretended  to  be  nominated  by  petition  of  elec- 
tors and  by  certificate  of  the  Silver  Republican 
party  central  committee, — that  is  to  say,  ail 
those  persons  wlx>  were  named  in  said  three 
certificates,  copies  of  which  are  annexed  to  re- 
lator's complaint  as  exhibits. 

Let  the  writ  of  injunction  therefore  he  made- 
perpetual  to  the  foregoing  effect. 

Pemberton,  Cb.  J.,  and  Httiit«  J.,  coa- 
cur.    
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STATE  of  Minnesota,  Reept.^ 

V. 

.Hans  0.  NELSON,  Appi. 

i Minn.....,...) 

*1.  Certain  prorisioiis  of  an  ordinance 
of  the  city  of  Minneapolis  to  license  and 
regulate  the  sale  of  milk  In  tne  city,  oonsidered, 

*  Headnotes  by  Mitohbll,  J. 


and  held  to  he  .'authorized  by  Gen.  Laws  180^- 
chap.  208,  entitled  '*An  Aot  Kelatlnir  to  tbe  In- 
BpectlOD  of  Milk  and  of  Dairies  and  Dairy  Herds*, 
and  to  Provide  for  the  lAcensiug  and  lieirulatioi^ 
of  the  Sale  of  Milk  in  Cities.'* 
2.  It  ifl  competent  for  a  city  council  by 
ordinance  to  reqnire  that  an  applicant  for 
a  license  to  sell  milk  within  the  city  shall  coDsent 
that  the  dairy  herd  from  which  he  obtained  his 
milk  may  be  Inspected  by  the  commissioner  of 


NOTB.~Tfae  question  in  tbe  above  case  as  to  tbe 
validity  of  an  ordinance  requiring  a  tuberculin  test 
of  milk  is  one  on  whioh  there  seems  to  be  no  prec- 
edent. 

For  an  ordinance  as  to  the  inspection  of  milk,  see 
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State  V.  Dupaquier  (La.)  ^6  L.  R.  A.  162;  and  as  to 
such  an  ordinance  providinjr  also  for  the  destruc> 
tion  of  milk  which  does  not  answer  the  test. 
Deems  v.  Baltimore  (Md.)  aSL.  R.  A.  64U 
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health  of  the  city,  althoug-h  auch  dairy  herd  la 
kept  outside  the  city  limits. 

3.  The  requirement  that  he  shall  eon* 
seat*  as  a  conditioa  preoedeot  to  obtaiDlnir  such 
license,  that  the  animals  from  which  be  obcaios 
the  milk  shall  be  subjected  to  the  **taberoulln 
test**  ia  not  unreasonabie. 

4«  Whether  a  lleense  ft*OBi  a  dty  under 
an  ordinance  passed  pursuant  to  Laws  1806, 
chap.  908,  is,  as  to  the  sale  of  miJk  in  such  city,  a 
bubstitute  for  the  license  from  the  vtate  dairy 
oommisBioner  provided  lor  in  Laws  1880,  chap.  247. 
or  whether  It  ia  merely  supplemental  and  addi- 
tional, ia  not  decided.  In  either  view  the  ordi- 
oance  is  authorized  by  the  act  uf  1805. 

(November  6, 1800.) 

APPEAL  by  defendant  from  an  order  of  the 
Municipal  Court  of  Minneapolis  denying  a 
motion  for  a  new  trial  after  a  conviction  for 
Tiolating  a  city  ordinance.     Affirmed. 

Tbe  tacts  are  stated  in 'the  opinion. 

Mr.  F.  F.  Davis  for  appellant 

MewTB.  David  F.  Simpson  and  M«  D, 
Pnrdy*  for  respondent: 

Tbe  ordinance  under  which  appellant  was 
convicted  is  not  extraterritorial  in  its  operation. 

Tbe  various  staten  of  'he  Union  are  author- 
ized by  their  respective  constitutions  to  enact 
certain  laws  which  shall  be  operative  within 
their  respective  boundaries,  but  no  state  has 
tbe  authority  to  enact  a  law  which  shall  be 
extraterritorial  in  its  operation.  In  this  re- 
^(xct  a  state  is  endowed  by  its  Constitution 
wiib  no  greater  authority  or  power  than  is  con- 
ferred upon  a  municipal  corporation  by  its 
charter. 

17  Am.  &  Eng.  Ena  Law,  p.  254. 

Municipal  by-laws  which  do  not  assume  to 
operate  upon  the  person  or  property  of  people 
residing  outside  of  tbe  municipality,  but  which 
merely  seek  to  impose  conditions  upon  such 
nonresidents  who  desire  to  carry  on  their  busi- 
ness within  tbe  municipality,  should  be  upheld 
by  the  courts. 

PeapU^s  Mvt,  Ben,  Soe.  v.  Lester  (Mich.)  2 
Del.  L.  N.  244;  Ra^e  v.  Kimherly  A  C.  Co.  89 
Wis.  545.  27  L.  R.  A.  656. 

Tbe  ordinance  in  question  is  not  oppressive 
or  unreasonable  in  its  operation  and  therefore 
void. 

i>iaU  V.  Kantler,  83  Minn.  69;  Wykoff  y. 
HeaUy,  57  Minn.  14. 

Tbe  ordinance  is  not  repugnant  to  the  gen- 
eral laws  of  tbe  state,  and  therefore  ipso  facto 
void. 

State  V.  OlesoTi,  26  Minn.  507;  State  v.  Lud 
mg,  21  Minn.  202;  Stats  v.  Lee,  29  Minn.  445; 
iitaie  v.  Harris,  50  Minn.  128;  Foster  v.  Board 
^  mice  Oofnrs.  102  Cal.  484. 

Mitchell*  J.,  delivered  the  opinion  of  the 
court: 

Laws  1887,  chap.  140,  as  amended  by  Laws 
1889.  chap.  247.  entitled  an  "Art  to  Prevent 
Deception  io  the  Sole  of  Dairy  Products,  and 
to  Preserve  the  Public  Health,  etc.,"  prohib- 
ited, among  other  things,  the  keepine  of  cows 
for  tbe  production  of  milk  for  the  market  in  a 
crowded  or  unhealthy  condition;  the  sale  of 
impure  or  unwholesome  milk;  and  provided 
for  tbe  appointment  of  a  dairy  cominissioner 
sod  assistant  commissioner,  experts  and  chem- 
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ists,  who  should  have  access  to  all  places  used 
in  the  mflnufartureand  sale  of  dairy  products. 
Sections  18  and  14  of  the  amendatory  act  (Gen. 
Stat.  :J894.  ^^7004.  7005)  provided  in  substance 
that  everyone  who  sold  or  offered  for  sale  milk 
in  any  cfty  or  town  of  8,000  inhabitants  or 
more  should  obtain  a  license  from  tbe  dairy 
commissioners. 

The  legislature  subsequently  enacted  Gen. 
Laws  1^-95.  chap.  203.  providing  that  tbe  city 
council  of  any  city  may  by  ordinance  provide- 
for  the  inspection  of  milk  and  of  dairy  herds, 
kept  for  tbe  production  of  milk  within 'its  lim- 
its, and  issue  licenses  for  the  sale  of  milk 
within  its  limits;  and  regulate  the  same;  and 
may  authorize  and  empower  the  board  of 
health  to  enforce  all  laws  and  ordinances  re- 
lating to  the  production  and  sale  of  milk,  for 
sale  or  consumption,  within  such  city,  and  to 
appoint  such  ins()ectors,  etc.,  as  are  necessary 
for  tbe  proper  enforcement  of  such  law.s  and 
ordinances,  and  such  inspectors,  etc.,  shall  be 
possessed  of  such  necessarv  powers  within  the 
limits  of  such  city  as  shall  be  prescrilted  by 
ordinance,  but  no  such  ordinance  shall  conflict 
with  any  law  of  this  state.  Tbe  act  further 
provided  that  nothing  therein  contained  should 
aflTect  or  interfere  with  any  of  the  powers  and 
duties  conferred  on  the  state  dairy  commis> 
sioners  by  aoy  law  of  this  state. 

In  March,  1896,  the  city  council  of  Minne- 
apolis passed  an  ordinance  to  provide  for  the 
inspection  of  milk  dairies  and  dairy  herds,  and 
to  regulate  tbe  sale  of  milk  in  tbe  city  of  Min- 
.neapolis.  This  ordinance  is  set  out  in  full  in. 
appellant's  brief  as  Exhibit  C.  Its  provisions, 
as  far  as  now  material,  may  be  summarized  at. 
follows: 

Anj  person  desiring  a  license  to  sell  milk  in 
the  city  is  required  to  file  with  tbe  commis- 
sioner of  health  of  the  city  an  applicntioa 
thereof,  stating, among  other  things.the  location 
or  place  from  which  the  applicant  obtains  the 
miJk,  and,  if  be  is  not  a  producer  of  milk.  tb»  n 
tbe  name  of  the  person  from  wLom  he  obtaina 
his  milk,  and  alf>o  requesting  the  city  to  inspect 
his  dairy  and  dairy  herd,  or  tbe  dairy  or  dairy 
herd  of  the  person  from  whom  he  obtains  hia 
milk,  for  the  purpose  of  carrying  out  the  pro- 
visions of  the  ordinance — a  refusal  of  the  ap- 
plicant to  request  sucb  inspection  to  result  m 
his  failure  to  obtain  a  license. 

Upon  the  filing  of  such  application  the  com> 
missioner  of  health  is  to  inspect  the  dairy  and 
dairy  herd  of  the  applicant,  or  those  of  the 
person  from  whom  he  obtains  bis  milk,  and  to 
cause  an  examination  by  the  veterinarian  of 
the  department  of  health  to  be  made  of  every 
animNi  producing  milk  for  sale  within  the  city, 
belonging  to  the  applicant  or  the  person  from 
whom  be  obtains  his  milk,  "and  for  the  pur- 
pose of  detecting  tuberculosis  or  other  contag- 
ious or  infectious  disease,  tbe  veterinarian  ia 
authorized  in  making  such  inspection  to  use 
what  is  known  as  the  tuberculin  test  as  a  diag- 
nostic agency  for  the  detection  of  tuberculosis 
in  such  animal."  The  ordinance  further  pro- 
vides for  the  tagging  of  such  animal  thus  ex- 
amined and  in8()ected  so  as  to  afford  a  perma- 
nent record  of  the  result  as  regards  tbe  presence 
or  absence  of  an  infectious  or  comagious  dis- 
ease;that  when  theapplicant.or  the  person  from 
whom  he  obtains  his  milk,  shall  have  removed 
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from  his  dairy  herd  all  cows  and  animals 
which  may  be  found  to  be  affected  with  any 
<*ontagioiiB  disease  so  that  they  are  do  longer 
used  n>r  the  production  of  milk,  for  sale  or 
•consumption  within  the  city,  then  the  com- 
missioner of  health  shall  make  a  report  to  the 
•city  council  concerning  such  applicant  and  the 
condition  of  the  dairy  and  dairy  herd  from 
which  he  obtains  his  milk.  After  these  re- 
ports are  submitted,  the  city  council  is,  after 
proper  examination,  to  determine  what  appli- 
•cants  are  entitled  to  a  license  to  sell  milk  in 
the  city.  It  then  becomes  the  duty  of  the 
•commissioner  of  health  to  issue  licenses  to  those 
determined  by  the  city  council  to  be  entitled 
thereto.  The  ordinance  also  provides  that  no 
person  shall  sell,  deal  in,  or  dispose  of  any 
milk  within  the  city  without  first  having  ob- 
tained a  license  so  to  do  in  the  manner  above 
provided,  and  imposes  a  penalty  for  the  viola- 
tion of  any  of  the  provisions  of  the  ordinance. 

The  defendant  having  been  convicted  of  sell- 
ing milk  in  the  city  without  first  having  ob- 
tained a  license  as  provided  in  the  ordinance, 
«ppeal(Kl  to  this  court. 

1.  The  first  and  second  objections  urged 
against  this  ordinance  are  virtually  one.  and 
may  be  considered  together.  The  objection  is 
that  the  provisions  of  the  ordinance  are  not 
within  the  limits  prescribed  for  it  by  the  stat- 
ute for  the  reason  that  it  is  attempted  to  make 
its  operation. extraterritorial  in  that  it  provides 
tor  the  inspection  ot  dairies  and  dairy  herds 
•outside  the  city  limits.  There  is  no  merit  in 
this  point.  The  manifest  purpose  of  the  stat- 
ute under  which  this  ordinance  was  passed 
was  to  enable  the  city  council  to  adopt  such 
reasonable  police  regulations  as  would  prevent 
the  sale  of  unwholesome  milk  within  the  city, 
«nd  not  merely  to  prevent  the  keeping  of  un- 
healthy dairy  herds  within  the  city  limits.  It 
is  a  matter  of  common  knowledge  that  much 
of  the  milk  sold  in  a  city  is  produced  in  dairies 
situated  outside  the  city  limits.  Any  police 
regulations  that  did  not  provide  means  for  in- 
suring the  wholesomeness  of  milk  thus  brought 
into  the  city  for  sale  and  consumption  would 
furnish  very  inadequate  protection  to  the  lives 
and  health  of  the  citizens.  It  is  also  a  matter 
of  common  knowledge  as  well  as  of  proof 
in  this  case  that  the  wholesomeness  of  milk 
-cannot  always  be  determined  by  an  examina- 
tion of  the  milk  itself.  To  determine  whether 
it  does  or  does  not  contain  the  germs  of  any 
oontagious  or  infectious  disease  it  is  necessary 
to  inspect  the  animals  wb'ch  produce  it.  The 
inspection  of  dairies  or  dairy  herds  outside  the 
oity  limits  provided  for  by  this  ordinance  ap- 
plies onlv  to  those  whose  milk  product  it  is 
proposed  to  sell  in  the  city.  The  provisions  of 
the  ordinance  in  that  regard  go  only  so  far  as 
it  is  reasonably  necessary  to  prevent  the  milk 
of  diseased  cows  being  sold  within  the  city. 
This  inspection  is  wholly  voluntary  on  the  part 
of  the  owner  of  the  dairy  or  dairy  herd.  If  be 
<ioe8  not  choose  to  submit  to  such  inspection 
the  result  merely  is  that  he  or  the  one  to  whom 
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he  furnishes  milk  cannot  obtain  a  lloense  to 
sell  milk  within  the  city.  The  ordinance  has 
no  extraterritorial  operation  and  there  has  been 
no  attempt  to  give  it  anv  such  effect.  The 
only  subject  upon  which  It  operates  is  the  sale 
of  milk  within  the  city. 

2.  The  objection  is  urged  that  the  ordinance 
is  oppressive  and  unreasonable  in  that  it  re- 
quires every  daiiy  herd  whose  milk  la  desired 
to  be  sold  wiihin  the  city  to  be  subject  lo  the 
"tuberculin  test"  which  it  is  claimed  is  uncer- 
tain in  its  results  and  deleterious  to  the  health 
of  animals.     At  the  present  stage  of  scientific 
research  on  this  subject  it  may  be  a  debatable 
question   whether   this  test  baa   been    fully 
proved  or  bow  far  it  is  as  yet  merely  experi- 
mental.   There  is  ample  evidence  in  this  case 
that  it  is  now  the  generally  accepted  theory  that 
the  presence  of  consumption  or  tuberculosis  in 
animals  can  be  detected  by  this  teat,  also  that 
this  is  what  is  called  a  "germ  disease"  which 
may  be  contracted  by  eating  the  flesh  or  drink- 
ing the  milk  of  a  tuberculosis  animal.    Upon 
the  evidence  we  could  not  say  that  this  provision 
of  the  ordinance  is  oppressive  or  that  it  has  not 
a  reasonable  tendency  to  prevent  the  sale  of  un- 
wholesome milk  within  the  city.     There  are 
some  other  objections  urged  against  the  rea- 
sonableness of  the  ordinance,  but  none  of  them 
are  of  sufiScient  merit  to  require  specini  notice. 

8.  It  is  further  urged  that  the  ordinance  is 
repugnant  to  Gen.  Laws  1887,  chap.  140,  as 
amended  by  Laws  1889,  chap.  247.  The  point 
of  this  objection  is  that  the  act  referred  to  en- 
trusts to  the  state  dairy  commissioner  the  mat- 
ter of  inspecting  dairies  and  dairy  herds  and 
issuing  licenses  to  sell  milk  in  cities  or  towns 
of  2,000  inhabitants,  while  under  the  ordinance 
in  Question  these  powers,  so  far  as  they  relate 
to  dairies  and  dairy  herds  whose  milk  it  is  pro- 
posed to  be  sold  in  the  city,  are  assumed  to  be 
exercised  by  the  city  council,  whereas  tbb  act 
of  1895  provides  that  no  ordinance  shall  cod- 
fiict  with  any  law  of  the  state,  and  that  nothing 
in  that  act  shall  affect  or  interfere  with  any  of 
the  powers  and  duties  conferred  on  the  state 
dairy  commissioner  by  any  law  of  the  state. 

It  must  be  presumed  that  the  legislature  in- 
tended to  do  something  when  it  enacted  the 
law  of  1896.  But  if  counsel's  contention  is 
correct  then  the  legislature  in  the  first  part  of 
that  act  conferred  certain  powers  upon  the 
cities  and  then  in  the  latter  part  of  the  same 
act  took  these  powers  all  back. 

It  is  clear  that  the  legislature  intended  to 
confer  on  city  councils  the  very  powers  which 
have  been  exercised  by  the  ennctment  of  this 
ordinance.  Whether  when  a  city  has  exercised 
these  powers  it  is,  as  to  the  sale  of  milk  in  such 
city,  a  substitute  for  the  license  from  the  dairy 
commissioner  provided  for  in  the  act  of  1887 
as  amended  in  1889  or  whether  it  is  merely  sup- 
plemental and  additional,  is  a  question  not  in- 
volved in  this  cafie;  for  in  either  view  the  pro- 
visions of  the  ordinance  under  consideration 
are  authorized  by  the  act  of  ltf95. 

Order  ajflrmeJL 
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City  of  HASTINGS,  Plff.  in  Err.. 

V. 

Jefferson  H.  FOXWORTHY. 

(45Neb.67S.) 

'1.  The  provision  of  •  84»  art.  8*  chap. 
14*  Comp.  Stat««  that,  in  order  to  main- 
tain an  action  against  a  eity  of  the  aec- 
ond  claflB  baTtnff  more  than  6,000  iDbabitantg,  for 
Injury  -or  damage  to  person  or  property,  the 
par^  oomplaioinff  must  file  a  statement  in  the 
office  of  the  city  clerk  within  six  months  from 
the  date  of  the  injury,  ffivlng the  oiroumstanoes 
of  such  injury,  and  other  Information,  is  a  rea- 
sonable exercise  of  lefrislatlve  power,  and  the  fll- 
ing  of  such  a  statement  is  a  condition  precedent 
to  maintaininff  an  action  for  such  injury,  and 
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compliance   therewith    must  be   aUesed   and 
prored. 

2.  An  appellate  eoortt  on  a  aeeond  ap- 
peal of  a  ease*  will  not  ordinarily  re- 
examine qnestions  of  law  presented 
by  the  first  appeal;  but,  where  the  case  was, 
on  the  tirst  appeal,  remanded  ipenerally  for  a  new 
trial,  and  the  same  questions  are  presented  on  the 
second  trial,  the  appellate  court  is  not  bound  to 
follow  opinions  on  questions  of  la  w  presented  on 
the  ilrst  appeal,  and  may  re-exaralne  and  reverse 
its  rulings  on  such  questions,  and  should  do  so 
when  the  opinion  flnt  expressed  is  manifestly 
incorrect. 

8.   BOatt  ▼•  Brooks*  17  Neb.  88,  modified. 

4*  Where  a  statute  requires  a  certain 
things  to  be  done  within  a  time  sped- 
fled  as  a  condition  precedent  to  maintaining  an 
action,  the  disability  of  the  plalntiif  during  a 
portion  of  the  period  allowed  wUlnotextend  the 


NoTB.— Gonolutiveness  of  prior  dectsUmB  on  tub- 
sequent  appeaU. 
a.  OeTieraJly. 

h.  Where  the  prior  deeisUm  is  ermneous. 
e.  .As  applied  to  matters  after  remanding  a  ease 

d.  As  to  evidence, 

e.  As  to  party, 

f.  As  to  matters  neeessarUif  involved, 
.ff.  As  to  matters  of  estoppel 
h.  As  to  matters  of  juriisdiction. 
L  Asto  defective  ajtpeais, 
j.  As  to  croes-^ippeals. 
k.  Where  prior  decision  is  not  HndL 

I.  As  to  matters  of  pUading, 
«D.  As  to  injunctions  and  interlocutory  orders. 

n.  As  to  questions  which  might  have  been  made  on 

prior  appeal. 
O).  Astoexeesitive  verdicts. 
p.  Chanoe  of  court. 
Q,  Asto  effect  of  dicta. 
T.  Where  the  questions  are  different^ 
a.  As  to  amltiguous  dedifions. 
t.  Asto  limited  decisions. 

II.  As  to  decisions  by  a  divided  court. 
▼.  Statute  and  CtrnftitutUm  changing  the  rvl$, 

w.  Rule  in  intermediate  courts. 

The  case  of  HABmras  v.  Fozwortht  holds  that 
a  decision  upon  a  prior  appeal  is  not  conclusive 
Qpon  a  subsequent  appeal  where  the  prior  decision 
revened  a  judgment  of  the  district  court  sustain- 
loira  demurrer  to  an  answer,  and  by  implication 
held  that  the  action  was  brought  within  the  proper 
time,  where  subsequently  the  same  court  held  in 
another  case,  under  a  similar  charter,  that  such  an 
action  was  barred  by  limitation,  and  that  so  much 
-of  the  opinion  in  the  Foxwortht  Cask  as  held  that 
the  action  was  not  barred  was  a  dictum.  The  court 
reviews  all  the  former  decisions  of  Nebrastka  which 
-appear  to  state  that  the  la  w  of  the  case  is  conclusive, 
and  holds  that  the  fact  that  the  prior  decision  has 
been  overruled  in  another  case  makes  the  question 
a  new  one.  The  rule  that  a  prior  decision  is  not  con- 
«IU8iTe,  if  erroneous.  Is  now  adopted  in  Nebraska. 
The  court  further  holds  that  when  the  case  was  re- 
manded generally  for  a  new  trial,  the  prior  deci- 
aicn.  If  erroneous,  is  not  conclusive  on  the  second 
trial. 

a.  QeneraUy. 

Tt  is  so  generally  accepted  that  the  prior  decision 
Is  conclusive  on  the  same  question  on  a  subsequent 
appeal  that  a  great  many  cases  adopt  this  rule 
without  any  discusEiion,  and  it  may  be  salfl  to  be 
<be  law  of  the  case  in  a  great  many  of  the  states. 
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This  is  termed  the'*lawof  the  case,**  and  is  mora 
binding  than  the  rule  of  at  are  decisis.  The  applica- 
tion of  this  principle  is  more  apparent  where  the 
prior  decision  is  admitted  to  be  erroneous  and  yet 
followed.  But  on  this  proposition  there  are  some 
exceptions  and  quite  a  number  of  dicta  to  the  con- 
trary, and  it  may  now  be  said  that  the  binding 
force  of  the  prior  decision,  if  erroneous,  is  not 
conclusive,  not  only  in  Nebraska,  but  also  in  Texas, 
Utah,  and  Missouri.  iBome  decisions  in  Ck>nnecti- 
cut.  New  Tnrk,and  Ohio  indicate  that  such  states 
would  make  exceptions  in  a  proper  case.  See  subd. 
b,  **  Where  the  prior  decision  is  firrvneous." 

So,  the  decision  upon  a  prior  appeal  was  conclu- 
sive upon  the  second  appeal,  where  the  question 
presented  was  the  same.  Bryan  v.  Weems,  26  Ala. 
196;  Stien  v.  Ashby,  80  Ala.  863;  Goodman  v.  Walker, 
Id.  iSSt,  68  Am.  Dec.  184;  Huffman  v.  State,  80  Ala. 
632;  Pearson  v.  Darrington,  82  Ala.  227:  Pickens  t. 
Oliver,  Id.  626;  Thomason  v.  Dili,  84  Ala.  177;  Bry- 
ant V.  Boothe,  35  Ala.  269;  Bitter  v.  Stevenson,  11 
Gal.  27:  Crowell  v.  Gilmore.  17  Gal.  194;  Phelan  y. 
San  Francisco,  20  Cai.  40;  JalTe  ▼.  Skae,  48  Gal.  640; 
Bonner  v.  Palmer,  51  Cal.  629;  Yates  v.  Smith,  40 
Gal.  602;  Uobbs  v.  Duff,  48  Gal.  485;  Lick  y.  Diaz,  44 
Gal.  479;  Dilla  v.  Bohall,  62  GaL  610;  Paulson  v.  Nu- 
nao,  64  Gal.  290;  Johnston  v.  San  Francisco  Say. 
Union,  75  GaL  184;  Re  Gook*s  Estate,  88  Gal.  415; 
Brusie  V.  Gates,  96  Gal.  268;  Emeric  v.  Alvarado,  00 
Gal.  444;  People,  Bryant,  y.  HoUaday,  88  Gal.  241; 
Kabn  v.  San  Fi-anclsco  City  &  County  Supers.  (Gal.) 
26Pac.  403;  Gould  v.  Adams,  108  Gal.  865;  Routt  v. 
Greenwood  Cemetery  Land  Co.  18  Golo.  182;  Arnold 
V.  Woodward  (Colo.)  44  Pac.  fi07;  Kansas  P.  R.  Go. 
T.  Bayles,  19  Golo.  848;  Wilson  y.  Fridenhurg,  19 
Fla.  461;  Doyle  v.  Wade.  23  Fla.  94;  Lewis  v.  HIU,  67 
Ga.  466:  Sbelton  v.  Ellis,  73  Ga.  138;  Dean  v.  Feely, 
69  Ga.  804, 66  Ga.  273;  Savannah  Bank  &  T.  Go.  v. 
Hartridge,  76  Ga.  149;  Young  v.  Harrison,  21  Ga. 
684:  Palmer  v.  Utah  &  N.  U.  Go.2  Idaho,  3o0;  Mc- 
Farland  v.  Washburn.  26  III.  App.  356;  Houston  v. 
Boltz,  33  Til.  App.  449;  Aliemania  F.  Ins.  Go.  v. 
Peck,  Id.  648;  Chicago  Drop  Forge  &  F.  Go.  v.  Van 
Dam,  50  III.  App.  470;  Peoria  &  P.  U.  R.  Go.  v. 
United  States  Rolling  Stock  Go.  86  III.  App.  662; 
Whitney  v.  Bohleo,  56  111.  App.  28T;  Chicago  &  N. 
W.  R.  Co.  V.  Cicero,  157  III.  89;  Rising  v.  Carr,  79 
III.  596;  Diversey  y.  Johnson.  98  Dl.  547:  Glayes  y. 
White,  83  III.  640:  Keiser  v.  Cox,  16  HI.  App.  831; 
Flower  v.  Brumbach,  80  III.  App.  294;  Chicago  3t  A. 
K.  Go.  V.  Stiles,  26  111.  App.  430:  Desplaines  v. 
Poyer,  22111.  App.  674,  Alflrmod  In  123  111.  848;  Gardi- 
ner  v.  lJunn,24  IlL  App.  627;  Taylor  v.  Frew,  113  IlL 
850;  Chicago  &  A.  B.  Go.  v.  People,  72  lU.  82;  Mo- 
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time  of  perfornuunoe,  provided  a'  reasoDable 
time  remaiD  withlD  tbe  period,  after  tbe'dlsabil- 
Ity  ia  removed. 

(June  22,  IMS.) 

ERROR  to  tlie  District  Court  for  Kearney 
County  to  review  a  judgmeDt  in  favor  of 
plaintiff  in  an  action  brought  to  recover  dam- 
ages for  personiU  injuries  caused  by  falling 
upon  a  sidewalk  which  was  alleged  to  have  be- 
come defective  through  defendant's  negligence. 
Rewraed, 

The  facts  are  stated  in  the  opinion. 

Mewn,  A.  H*  Bowen  and  Tibbets* 
Morey*  &  Ferris,  for  plaintiff  in  error,  in 
opposition  to  petition  for  rehearing: 

The  decision  on  the  question  as  to  the  rule 
of  rei  iudieata  or  law  of  the  case  may  be  di- 
vided into  two  classes.  One  class  holds  that 
all  points  become  m  judicata  which  are  before 
the  court  for  decision,  no  matter  whether  or 


not  they  are  expressly  considered  and  decided. 
Tbe  other  class  holds  that  only  those  auestion^ 
become  ru  judicata  which  are  expressly  raiae<ft 
and  distincUy  considered  and  decided. 

Reason,  lustice,  and  good  sense  require  that 
no  points  shall  become  res  judicata  unless  tiiev* 
have  been  actually  considered  and  adludicated, 
and  it  is  evident  that  this  is  the  view  enter- 
tained by  this  court  in  its  consideration  ftncl> 
application  of  this  rule. 

Hiatt  V.  Brook*,  17  Neb.  38;  Chicago,  B.  ^ 
Q,  R.  Co.  V.  EuU,  24  Neb.  742;  CDonohus  ▼. 
Uendrix,  18  Neb.   257;   Meyer  ▼.  Shamp,  2^ 
Neb.  729. 

The  following  authorities  are  clear  and  strong 
in  support  of  this  view. 

Qmn  V.  Waggoner,  116  Mo.  148:  Portland 
Trust  Co.  ▼.  Coulter,  28  Or.  181;  Re  Mcekef^ 
Eetate  v.  Stoift,  46  Mo.  App.  186;  Smith  v. 
Bogenkkuliz,  14  Ky.  L.  Rep.  807;  Chicago,  8, 
R  dC,  R.  Co.  V.  6'wan.  120  Mo.  80. 


Kloley  V.  8mlth«  29  lU.  App.  106;  'Whitenides  v. 
Oook,4S  m.  App.  US;  Field  v.  Brokaw,  40  IlL  App. 
871;  Sbimp  v.  Cedar  Rapids  Ins.  Oo.  26  III.  App.  254: 
Oontlnental  L.  Ids.  Co.  v.  jaouser,  HI  Ind.  266;  Star 
Wagon  Co.  ▼.  Swec7, 68  Iowa,  620;  MoCJure  v.  Ba- 
ben«  188  Ind.  607;  Clay  Dist.  Twp.  v.  Bucbanan 
Independeot  Dist.  60  Iowa,  88;  Cleveland,  C  C  dE  I. 
R.  Co.  V.  Wynant,  184  lod.  681:  Anderson  v.  Kramer, 
•8  lad.  170;  Oldersbaw  v.  Knoles,  6  III.  App.  SS; 
Gilbert  v.  Bakes,  106  Ind.  568;  Jones  v.Castor,  96  Ind. 
807;  Dodge  v.  Gaylord.  68  lad.  866;  WUlson  v.  Bio- 
ford,  81  Ind.  688;  Leg  rand  v.  Baker,  6  T.  B.  Mod.  244; 
Covington  ft  C.  Elev.  R.  Bridge  Co.  v.  Com.  15Ky.  L. 
Rep.  740;  NortoD  v.  Huntoon,  48  Kan.  275;  Brown 
V.  Oow,  Hardin  (Ky.)  446;  Moss  v.  Rowland,  3 
Busb,  P05;  Ford  v.  Gregory,  10  B.  Mod.  175; 
Blms  V.  Reed,  18  B.  Mod.  51;  Paland  v.  Chicago, 
St.  L.  ft  N.  O.  R.  Co.  44  La.  Add.  1003;  Gil- 
laspie  V.  Scott,  88  La.  Add.  767;  H.  B.  Claflin  Co. 
V.  Davis,  48  La.  Ann.  1228;  Cumberland  Coal  ft  I. 
Co.  V.  Sberman,  20  Md.  117;  Emory  v.  Owings,  8 
Hd.  178:  WortbiDgtOD  v.  Hiss  (Md.)  28  Atl.  198; 
Wbeeler  v.  Meyer,  V31  Mlcb.  465;  Green  v.  McDon- 
ald, 13  Smedes  ft  M.  445;  Smith  v.  Elder,  14  Rmedes 
ftM.  100;  Overall  v.  Ellis,  38  Mo.  209;  Rice  v.  McFar- 
land,  41  Mo.  App.  489;  Leighton  v.  Stuart,  19  Neb. 
544;  0*Donobue  v.  Hendrix,  17  Neb.  287;  Cobum  v. 
Watson  (Neb.)  67  N.  W.  171;  Chicago,  B  ft  Q.  R.  Co. 
V.  Hull.  24  Neb.  742;  Bell  v.  Lamprey,  58  N.  H.  124; 
Haggerty  v.  Lee,  50  N.  J.  Eq.  464:  McCracken  v. 
Flanagan,  141 N.  T.  174;  Sazton  v.  New  York  Blev. 
B.  Co.  189N.T.820:  Ae  Caliagbau*8  Estate,  58N.  T.& 
R.  860;  Spears  v.  Willis,  69  N.  T.  8.  R.  885;  Cassidy  v. 
Atlantic  Ave.  R.  Co.  83N.  Y.  Supp.  1126;  Meyers  v.' 
Stlz,  68  N.  Y.  a  R.  286:  Burns  v.  Yonkers,  84  N.  Y. 
Supp.  1185;  Malony  v.  Brady ,45  N.  Y.  S.  R.864;  Met- 
oair  V.  Del  Vaile,  90  N.  Y.  Supp. 984;  Taeodsticksfa* 
brtksAktIebolaget  Vulcan  v.  Myers,  19 N.  Y.  Supp. 
1000;  Roosevelt  Hospital  v.  New  York  Elev.  R.  Co. 
18  N.  Y.  Supp.  940;  Cassagne  v.  Malrvin,  51  N.  Y.  S. 
R.  466;  Morss  v.  Burnes,  28  N.  Y.  Supp.  1144;  Holley 
V.  Holley,  96  N.  C.229;  Amow  v.  Ferguson,  50  N.  Y. 
S.  R.  509;  Crystal  v.  Troy  ft  B.  R.  Co.  51  N.  Y.  S.  R. 
988;  Lahey  v.  Kortrigbt.  82  N.  Y.  S.  R.  112;  Oliwill 
V.  Yerdenbalven,  39  N.  Y.  a  B.  200;  Salt  Springs 
Nat.  Bank  v.  Sloan,  39  N.  Y.  ^  R.  771;  Re  Nelfion's 
Will,  21  N.  Y.  Supp.  1128;  Warden  v.  McKinnon,  99 
N.  C.  251:  Budd  v.  Multnomah  Street  R.  Co.  15  Or. 
404;  Strouse  v.  New  York  Biev.  R.  Co.  18  N.  Y. 
Supp.  938;  White  v.  Kyle,  1  Serg.  ft  R.  515:  Terry  v. 
Wait,  66  N.  Y.  91;  Bryan  v.  Alexflnder,  111  N.  C.  142: 
Kane  v.  Rippey,  22  Or.  299;  Klhler  v.  BridveR.  5  S. 
a  N.  a  885;  McCormick  v.  Wright,  79  Va.  524;  Bank 
of  the  Valley  v.  Stribling,  7  Leigb,  86;  Corbeil  v. 
Zeluff,  12  Gratt,  226;  White  v.  Atkinson,  2  CSall  tVa.) 
876;  Benjamin  \.  Covert,  55  Wis.  157;  Clark  v.  Keith, 

84  L.  R.  A. 


106  U.  a  465, 27  L.  ed.  802;  Dnited  States  v.  422  Casks- 
of  Wine,  26  U.  S.  1  Pet.  647, 7  L.  ed.  267;  Thatcher 
V.  Gottlieb,  50  Fed.  Rep.  072,  19  U.  &  Api». 
469. 

So,  the  decision  upon  a  prior  appeal  was  conclu- 
sive upon  the  second  appeal,  where  the  atate  of 
facts  was  substantially  the  same.  The  prior  deci« 
sion  so  far  as  applicable  is  the  law  of  the  case.  U. 
M.  Osborne  ft  Co.  v.  Stiingham,  4  a  0. 588;  QambJe- 
V.  Ckites.  97  Mich.  466. 

And  where  the  court  of  appeals  on  a  former  de- 
cision held  that  there  was  no  cause  of  action  anij^ 
there  was  no  material  change  on  a  new  triaL  San- 
ger V.  Merritt,  39  N.  Y.  a  R.  804. 

And  where  the  bill  of  exceptions  presented  no 
new  questiOD.   Piogry  v.  WatkiDS.  17  Vt,  879. 

ADd  where  the  first  decisfon  h^d  that  plaintiff 
failed  to  make  a  case!  and  tbe  second  trial  did  not 
present  any  materia)  differenoe.  Sherwood  v» 
Houtman,  84  N.  Y.  Supp.  1148. 

And  where  the  questions  were  tbe  same,  aD<ft 
such  decision  can  only  be  reviewed  by  a  petit  loi» 
for  a  rehearing.  Brooklyn  v.  Orth  weio,  140  IlL  830; 
Bell  V.  Woodward,  47  N.  H.  589;  Weare  v.  Deerintr,. 
60  N.  H.  56;  Plalsted  v.  Holmes,  58  N.  H.  619;  Wind- 
sor V.  Cobb,  74  Iowa,  709:  McDonald  v.  McKinnon,. 
104  Mich.  428;  Damon  v.  BeBar,  94  Mich.  694. 

And  where  the  same  question  was  presented  upoi» 
the  second  appeal.  The  power  to  grant  a  reargii- 
ment  should  be  sparingly  exercised,  and  it  was  sug- 
gested that  it  should  never  be  exercised  unlesa  t he- 
court  on  Its  own  motion  desired  to  have  a  rear- 
gument.  Cassedy  v.  Bigelow,  27  N.  J.  Bq.  606w 

And  where  the  same  question  was  presented  upoi> 
the  second  appeal.  The  court  said  the  prior  decision 
would  only  be  reviewed  by  motion  for  a  rehearing,, 
and  such  motion  oould  not  be  made  after  a  Jury 
trial  took  place  under  tbe  prior  decision.  Amod- 
keag  Mfg.  Co.  v.  Head,  60  N.  H.  832. 

Where  tbe  same  question  was  presented  on  sec- 
ond appeal  in  an  intermediate  court.  If  there  waa- 
error  tbe  remedy  was  by  motion  for  re-argument 
by  appeal  from  tbe  general  term  to  the  oourt  or 
appeals.    Cooper  v.  Smith,  11  Jones  ft  8. 9. 

In  such  a  case  if  errors  were  committed  they 
should  be  rectified  by  tbe  higher  court  of  last 
resort.  Stegman  v.  HoUlngsworth,  89  N.  Y.  Supp. 
1132. 

Where  the  same  question  was  presented  on  sec- 
ond appeal  a  Judgment  which  had  been  afBrme<t 
mlgbt  be  reviewed  under  Ky.  Civ.  Code,  fi  518,  pro- 
viding for  %'acnting  a  judgment  upon  newiy.dis- 
covered  evidence,  and  for  such  errore  as  could  not 
be  noticed  upon  the  prior  appeal.  Maddox  v.  Will- 
iams, 87  Ky.  147. 

And  where  the  decision  reversed  a  Judgment  and 


HAtnKes  ▼.  F0XW0UTH7. 


The  question  of  the  validity  of  that  portion 
of  §84,  etc.,  requiriag  atalement  to  be  filed 
wiibiD  six  months  was  not  distinctly  presented 
and  decided  on  previoos  hearings  of  this  case, 
and  is  not  res  judicata. 

It  IS  only  necessary  to  refer  to  the  petitions  in 
error  filed  in  the  former  eases,  and  to  the  syl- 
labi and  opioions  of  the  same,  to  show  the  fol- 
lowine  facts: 

1.  The  question  under  consideration  was  not 
raised  in  the  petitions  in  error. 

2.  It  was  not  presented  to  the  court  in  the 
briefs  of  counsel. 

3.  It  was  nowhere  considered  by  the  court. 

4.  It  was  nowhere  decided  by  the  court. 

It  therefore  follows  that  the  question  is  not 
miuiHeata. 

Smiih  V.  Bogen9chuUz^  iupra. 

Where  a  petition  does  not  state  facts  suffi- 
deDt  to  constitute  a  cause  of  action,  the  point 
cannot  be  waived.    Bnch  a  petition  will  not 


support  a  judgment,  and  its  sufficiency  can  be 
called  into  question  at  any  stage  of  the  case, 
or  at  any  time. 

Burlinffton  A  if.  J?.  R.Oo,y.  Kearney  (Jaunty, 
17  Keb.  611;  Burlington  A  M.  /?.  Oo.  T.  Orach' 
ett.  Id.  572;  (/Donohue  v.  Hendrix,  18  Neb. 
256;  Renfreta  v.  Willis,  88  Neb.  d8;  Farrar  v. 
Triplett,  7  Neb.  287. 

This  court  has  held  that  it  ia  no  part  of  its 
duty  to  search  the  record  for  the  purpose  of 
ascertaining  if  there  are  errors  in  It,  and  that 
it  will  not  consider  and  decide  any  questions 
ezceptinff  those  presented  in  the  petition  in 
error  andf  in  the  briefs  for  decision. 

if/»iV*v.^if/,41Ncb.516;  QkueY.Pareel, 
40  Neb.  782. 

Meisrs.  J.  R.  Webster,  B.  F.  Smlthtand 
J.  Ij.  McPheeljTt  for  defendant  in  error,  in 
support  of  petition  for  rehearing: 

A  judgment,  in  the  legal  sense,  can  be  noth- 
ing less  nor  more  than  a  determination,  by  a 


renumded  a  case,  and  the  facts  were  *tbe  same. 
Miaer  V.  Jones,  89  Ala.  174. 

And  where  the  court  of  appeals  on  the  first  ded- 
liOD  reversed  the  case  because  no  cause  of  action 
was  proved  which  justified  a  recovery,  and  on  the 
•eoond  trial  the  facts  were  the  same.  Tripler  v. 
New  York,  4A  N.  Y.  &  B.  56& 

And  where  the  first  decision  reversed  a  decree, 
tod  diieoted  that  amended  and  supplemental  bills 
■eeking  to  charire  purohasers  of  corporate  prop- 
«rt7  should  be  dismissed.  Goodwin  v.  MoGehee, 
lSAJa.2». 

The  decision  upon  a  prior  appeal  Is  oonduslve 
upon  the  second  appeal  where  the  same  qaestlon  Is 
presented  again,  as  the  court  wfll  not  examine  de 
noon  questiODS  which  have  been  once  passed  upon. 
ITnlesB  oilier  facts  appear  the  former  decision  Is 
QODclnsive.  Beran  v.  Tradesman's  Nat.  Bank«  46 
R.  Y.  8.  R.  807. 

And  BO  where  the  facts  were  the  same  it  made  no 
dUeroDoe  whether  the  case  had  been  affirmed  on  a 
prior  trial  or  reversed.  Davidson  v.  Dallas,  Ifi  ObL 
!& 

And  where  the  Jud^rment  of  the  lower  court  was 
iffirmed  as  to  part  and  reversed  as  to  part.  Dil- 
worth  ▼.  Curts,  189  DL  506. 

ADd  where  the  decision  of  a  former  court  was 
that  there  was  error  in  the  Judirment,  and  the  same 
was  reversed  and  set  aside,  and  the  same  quesclon 
was  made  to  the  court,  at  a  subsequent  term,  to 
which  the  cause  was  contmued  for  the  court  to 
render  such  a  judgment  as  the  countv  court  ou^ht 
to  have  rendered.   Blade  v.  Day.  Brayton  (Vt)  72. 

And  where  there  was  no 'material  change  of  the 
reoord  renderingr  the  principles  and  points  decided 
OD  the  first  appeal  inapplicable.  Malooe  v.  Carroll 
33  Ala.  191. 

And  where  the  questions  were  the  same.  It  was 
said  that  it  was  not  allowable  for  this  oourt  to  que^ 
tioQ  the  correctness  of  its  prior  rulings.  Davis  v. 
Oartis«  70  Iowa,  886. 

And  where  the  same  question  was  settled,  and  a 
judtrment  of  restitutioo  given  upon  the  reversal  of 
an  erroneoos  judgment.  This  was  conclusive  of 
the  matters  adjudicated  by  it.  Breading  v.  Blocher, 
29  Pa.  Sir. 

And  where  the  first  decision  settled  a  question  In 
nsaeand  reversed  the  case  on  another  question  to 
be  tried  below.  The  first  question  was  rea  judicata, 
Hurck  V.  Erskine,  fiO  Mo.  116. 

And  so  where  the  same  question  was  presented  a 
Becond  time.  The  appellee  should  have  relied  on 
the  prior  decision  as  res  judieata,  Masterson  v. 
Chicago,  B.  L  &P.  R«  Co. 58  Mo.  App.  672. 

And  where  the  same  question  was  settled  on  the 
prior  ^>peal.  and  such  decialon  was  correct,  and  for 
•»4  L.  R.  A. 


the  fnrttier  reason  that  It  bad  become  res  judieata, 
Marlon  v.  State.  20  Neb.  247, 57  Am.  Bep.  825. 

And  where  the  same  question  was  settled,  and 
having  become  stare  deebsis  was  no  longer  open  tc 
discussion.    Filer  v.  Smith,  102  Mich.  06. 

And  where  the  prior  deoiision  was  by  the  supreme 
court  on  a  question  reserved  by  the  superior  court 
upon  a  statement  of  facts,  and  the  same  question 
was  again  presented  on  a  writ  of  error.  Nichols  v. 
Bridgeport,  27  Gonn.  4W. 

And  where  the  same  question  was  settled,  but 
was  not  conclusive  as  to  new  Issues  presented. 
Ulmer  v.  Byan,  187  Pa.  800;  Cherry  v.  Kansas  City. 
FL  S.  Ik  M.  R.  Co.  81  Mo.  App.  806;  Brown  v.  Somer- 
vflle,  8  Md.  444:  Metropolitan  Bank  v.  'Taylor,  82 
Mo.  888:  Bank  of  Old  Dominion  v.  MbVeigh,  29 
Oratt.  648c  Steele  ▼.  Thompson,  88  Mo.  App.  812. 

And  where  the  same  question  was  settled.  Only 
such  errors  will  be  examined  as  are  alleged  to  have 
occurred  m  the  decision  of  questions  which  were 
peculiar  to  the  second  trlaL  Roberts  v.  Cooper,  61 
U.  a  20  How.  467, 15  L.  ed.060. 

And  where  the  matters  were  the  same.  It  was 
said  that  what  was  stated  by  way  of  Illustration  or 
argument  was  not  binding.  Richmond  Street  R. 
Co.  V.  Reed,  88Ind.  0. 

And  where  the  prior  decision  sustained  an  indict- 
ment, and  the  question  presented  on  the  second 
appeal  was  settled  on  the  previous  appeal.  Tucker 
V.  People,  122  lU.  588. 

And  where  the  case  was  appealed  four  times  and 
the  complaint  had  been  amended  seven  times,  and 
the  prior  decision  held  that  a  contract  in  writing 
could  not  be  varied  by  a  previous  parol  agreement, 
and  that  the  failure  to  pay  Instalments  to  a  con- 
tractor did  not  prevent  him  from  fulfilling  his  con- 
tract, and  this  question  was  again  presented  on 
appeal.    Cox  v.  McLaughlin,  68  OaL  106. 

And  where  the  same  question  as  to  the  rule  of 
damages  applicable  to  the  case  on  the  second  trial 
was  discussed  on  the  former  appeaL  Bleach  v. 
Chicago  ft  N.  W.  R.  Co.  48  Wis.  168. 

And  where  the  same  question  was  presented  re- 
garding the  measure  of  damages  for  a  breach  of 
covenant  co  Insure,  whatever  might  be  the  rule  in 
other  jurisdictions.  National  Mahal ve  Bank  v. 
Hand.  80  Hun,  820. 

And  where  the  action  was  for  an  Injunction 
against  diverting  water,  and  the  former  decision 
held  that  the  plaintilf  was  estopped  by  consent  al- 
though it  was  insisted  that  the  consent  was  not 
pleaded  as  a  defense.  Churchill  y.  Baumann,  104 
CaL868. 

And  where  the  effect  of  that  decision  was  not 
avoided  by  any  showing  that  a  declaratory  state- 
ment In  the  pre-emption  aet  was  not  filed  within 
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competent  coart,  of  an  issue  of  fact  or  of  law 
between  adversary  parties  over  which  it  has 
Jurisdiction,  defining  and  establisbiojr  their 
rights. 

The  right  to  a  retrial  is  itself  the  mere  con- 
«equence,  not  the  judgment.  The  judgment 
must  have  been,  not  that  there  was  an  error  in 
the  record,  but  some  certain  error  giving  the 
plaintiff  in  error  or  appellant  the  right  to  new 
trial,  and  such  a  judgment  determines  the 
rights  of  the  parties  and  includes  in  it  de- 
termination of  every  matter  of  fact  or  of  law 
necessarily  included  in  pr  necessary  to  reach 
the  judgment  that  there  was  "error  in  the  rec- 
ord; that  the  judgment  was  not  what  on  the 
issue  it  should  have  been. 

It  follows  necessarily  that  a  judgment  of  re- 
versal on  a  purely  law  issue  does  adjudge  the 
law  as  that  the  pleadiogn  are  or  are  not  sutncient 
to  sustain  the  judgment  below. 

If  the  same  subject- matter  comes  in  question 


in  a  second  action  before  an  appellate  court,  it 
is  bound  by  its  own  former  decision. 

Black,  Judgm.  ^  527. 

Black  does  not  limit  it  to  cases  between  the 
same  parties  or  their  privies,  though  such  limi- 
tation is  necessary. 

Herman,  Estoppel  &  Res  Ad  judicata,  p.  117. 
§  115. 

Kocase  is  intended  to  be  cited  below  which 
was  not  at  the  former  bearing  "reversed  gen- 
erally for  a  trial  dt  tiow,''  and  citation  where 
reversed,  if  the  case  was  reported  and  is  found, 
is  made. 

United  States:  Roberts,  v.  Cooper,  61  U.  8,  20 
How.  481,  15  L.  ed.  973,  error,  ejectment, 
reversed ;  Cooper  v.  Roberts,  59  IJ.  S.  18 
How.  182,  15  L.  ed.  341,  for  new  trial  gen- 
erally, Grier,  J.:  "We  cannot  be  compel- 
led on  a  second  writ  of  error  in  the  same 
case  to  review  our  own  decision  on  the  first." 
Chajin  v,  Taylor,  116  U.  8.  567,  29  L.  ed. 


three  months  after  the  township  plat  was  returned 
io  the  land  office.   Meirerle  v.  Asbe,  47  Cal.  63S. 

And  wbere  the  action  was  one  of  ejectment,  and 
it  was  contended  that  since  the  beffioniDjir  of  the 
action  the  party's  title  had  been  strenirtbened.  To 
recover  in  ejectment  the  plaintiff  must  not  only 
have  a  right  of  entry  at  the  trial  but  also  when  the 
suit  Is  brouffbt.    Kile  r.  Tubbs,  22  Cal.  888. 

And  where  in  deciding  who  were  necessary  par- 
ties to  an  action  for  partition,  the  prior  decision 
held  that  the  holder  of  a  special  location  acquired 
the  title  of  a  tenant  in  common  and  stood  in  the 
place  of  his  grantor  in  respect  to  the  special  loca- 
tion.   Gates  V.  Salmon,  40  CaL  861. 

And  where  the  same  question  was  presented.  It 
was  said  t^iat  as  to  whether  a  composition  deed 
would  be  binding  upon  the  plaintiff  if  carried  out, 
no  question  remains  to  be  considered  as  that  was 
passed  upon  by  the  court  upon  the  previous  decl- 
•sion.  Continental  Nat.  Bank  v.  Koehler,  17  N.  Y.  8* 
it.23. 

And  where  the  prior  decision  construed  a  deed  of 
trust.    More  V.  Calkins,  95  Cal.  435. 

And  where  the  prior  decision  construed  a  wlU, 
and  held  that  the  executors  had  no  power  to  sell 
real  estate.    Huse  v.  Den,  86  CaL  880. 

And  where  the  prior  decision  held  that  a  will  was 
flufflclent  to  pass  the  title  of  the  land  to  the  execu- 
tors.   Gaines  v.  Fender,  82  Mo.  487. 

And  where  the  prior  decision  construed  a  will  and 
the  disposition  of  personal  property,  the  charge  of 
existing  debts,  the  power  of  the  executor,  and  the 
existence  of  a  trust.  Bank  of  United  States  v.  Bev- 
erly, 42  U.  8. 1  How.  184, 11  L.  ed.  75. 

And  where  the  same  question  was  presented,  al- 
though a  material  fact  appearin^r  in  the  record  was 
not  recited  among  other  facta  which  were  stated 
in  the  opinion,  as  this  did  not  tend  to  show  that 
such  fact  was  not  considered  by  the  court.  Mul- 
ford  y.  Estudillo,  82  Cal.  181. 

And  so  where  the  same  question  was  presented  a 
second  time.  Such  decision  cannot  be  departed 
from  so  far  as  the  questions  of  law  or  fact  are  con- 
cerned which  were  therein  presented  for  review  or 
decision.    Palmer  v.  Murray,  8  Mont.  174. 

And  where  the  same  question  was  settled.  *'No 
question,  once  considered  and  decided  by  this  court, 
oan  be  re-examined  at  any  subsequent  siase  of  the 
same  case."  Re  San  ford  Fork  &  T.  Co.  160  U.  S.  247, 
40  L.  ed.  414. 

And  where  the  law  of  the  case  was  settled  and  an 
affidavit  was  subsequently  filed  In  the  court  below 
by  a  party  claiming  a  contrary  effect  of  such  deci- 
sion.   Pico  V.  Cuyas.  48  Cal.  638. 

And  where  it  was  claimed  that  the  Judgment  di- 
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rected  to  be  entered  failed  to  give  the  party  what 
was  Justly  his  due.  Argentl  v.  Sawyer,  82  OaL 
414. 

And  where  the  questions  were  the  same.  It  was 
questioned  whether  or  not  the  attempt  to  make  a 
second  appeal  was  not  a  contempt  under  Cal.  Code 
Civ.  Proo.  f  1208,  subsec  4,  which  provided  that 
abuse  of  processor  prooeedlngs  of  the  court  by  a 
party  to  an  action  was  a  contempt  of  tbe  author!^ 
of  the  court.    Heinlen  v.  Beans,  78  Cal.  24Dl 

And  so  where  the  same  questions  were  settled  as 
to  the  statute  of  limitations.  It  was  said  that  th« 
effort  to  obtain  a  different  declsloo  upou  the  same 
question  was  not  respectful  to  the  court,  and  a  mJs- 
oonoeptlon  of  professional  duty.  Cook  v.  Norton, 
61  111.  ;!86. 

And  so  where  tbe  questions  were  tbe  same,  ft 
cannot  be  shown  upon  second  appeal  that  the  su- 
preme court  did  not  determine  the  case  on  its 
merits,  when  It  appears  from  the  record  of  Its  Judflr- 
ment  that  it  was  so  determined.  Wabash,  St.  I4.  A 
P.  R.  Co.  V.  Peterson,  115  lU.  607. 

And  where  the  prior  decision  was  by  the  supreme 
court,  and  the  same  question  on  the  second  appeal 
was  before  the  court  of  appeals,  an  intermediate 
court.  Tlttman  v.  Thornton,  53  Mo.  App.  512: 
Bloodeau  v.  Sheridan,  47  Mo.  App.  460;  Chicago,  M. 
&  St.  P.  B.  Co.  V.  Snyder,  27  111.  App.  476,  128  IIL 
655. 

And  where  such  appeal  was  to  the  supreme  court, 
and  the  prior  appeal  was  to  the  court  of  appeals, 
which  did  not  reverse  the  case  upon  the  merits,  and 
therefore  must  have  held  the  evidence  was  suffi- 
cient to  authorize  a  recovery,  and  the  facts  were 
the  same  in  both  cases.  Dye  v.  Delaware,  L.  ft  W. 
B.  Co.  60  N.  T.  S.  R.  583. 

And  where  the  prior  decisions  were  successively 
made  in  an  equity  case  to  foreclose  a  mortgage. 
Akerly  v.  Vilas,  24  Wla.  165, 1  Am.  Rep.  166.. 

And  where  the  question  was  decided  on  an  ap- 
peal from  a  verdict  rendered  on  a  feigned  issue. 
Brown  v.  Clifford,  7  Lans.  46. 

And  where  the  facts  were  the  same.  It  was 
said  that  it  was  so  conclusive  that  the  oourt 
would  not  feel  warranted  in  departing  from  it  in 
determining  tbe  rights  of  tbe  parties.  The  law  of 
the  case  was  higher  authority  than  the  rule  oCstore 
decisis.    Lee  v.  StahU  13  Colo.  174. 

80  where  the  same  question  was  presented  again. 
It  was  said  that  the  rule  established  by  the  general 
term  as  to  the  discretion  to  be  exercised  by  courts 
In  determining  such  motions  was  carefully  con* 
sidered,  and  the  rules  then  laid  down  were  not 
merely  dicta  of  the  Judge  rendering  the  opinion* 
but  utterances  of  the  general  term  and  rules  to 
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727. 114  U.  8. 309, 29  L.  ©d.  198;  Clark  v.  KeiUi, 
106  U.  S.  465,  27  L.  ed.  802,  Reversed  Keith 
T.  Clark,  97  U.  8.  466.  24  L.  ed.  1075:  United 
States  ▼.  4^  Casks  of  Wine,  26  U.  8. 1  Pet.  649. 
7  L.  ed.  258,  Reversed  The  8arah,  21  U.  8.  8 
Wheat.  394,  5  L.  ed.  644;  Wayne  CourUy 
Supers.  ▼.  RenieoU,  94  U.  8. 498,  24  L.  ed.  260, 
Reversed  Kenieoit  v.  Wayne  County  Supers. 
83  U.  S.  16  Wall.  471,  21  L.  ed.  322. 

Alabama:  Mattheios  v.  Sands,  29  Ala.  186, 
Reversed  Sands  v.  Matthem,  27  Ala.  399; 
MUler  V.  Jones,  29  Ala.  180,  Reversed  26  Ala. 
247;  Boundtree  v.  lumer,  86  Ala.  555,  Re- 
versed Ikirner  ▼.  Boundtree,  80  Ala.  708. 

Arkansas:  Fortenberry  v.  Frazier,  5  Ark. 
202,  39  Am.  Dec.  378  (1848),  Reversed 
Franet  t.  Fortenberry,  4  Ark.  162;  Bector  ▼. 
Danley,  14  Ark.  807;  BiseosY.  Tucker,  14  Ark. 
523,  Reversed  11  Ark.  145;  Porter  v.  Doe,  Han- 
ley,  10  Ark.  191,  Reversed  Doe,  Phillips,  v. 
Porter,   8  Ark.  18,  62;  Miller  v.  Barkdoo,  18 


Ark.  293;  Taliaferro  v.  Barnttt,  47  Ark.  862^ 
Reversed  37  Ark.  511. 

California:  Z>ei0tf^  v.  ^ay,  2  Cal.  877; 
Phelan  v.  &n  Francisco,  20  Gal.  39:  Beclama- 
tion  Dist.  No.  S  v.  Goldman,  65  Cal.  635,  Re- 
versed 61  Cal.  205. 

Colorado:  Kansas  P.  B.  Co.  v.  Bayles,  19 
Colo.  350.  Reversed  Bayles  v  Kansas  P.  B. 
Co.  13  Colo.  181,  5  L.  R.  A.  480. 2  Inters.  Com. 
Rep.  648;  Boutt  v.  Qreenioood  Cemetery  Land 
Co.  18  Colo.  132,  Reversed  Qreenwood  Ceme- 
tery Land  Co.  v.  Boutt,  17  Colo.  156, 15  L.  R. 
A.  389;  hrael  v.  Arthur,  18  Colo.  159,  Re- 
versed Arthur  v.  Israel,  15  Colo.  147,  10  L. 
R.  A.  693;  Israel  v.  Arthur,  7  Colo.  5;  Lee  ▼. 
Stalil,  13  Colo.  174,  Reversed  9  Colo.  208. 

Connecticut:  Smith  v.  Lewis,  26  Conn.  116. 
24  Conn.  624,  63  Am.  Dec.  180;  NichoU  v. 
Bridgeport,  27  Conn.  459.  Reversed  23  Copn. 
189.  60  Am.  Dec.  636;  FotUer  v.  Bishop,  32 
Conn.  199,  Reversed  81  Conn.  560;  New  Ha- 


govern  sacb  motfons.  (Tbfs  Is  a  memoraodum  de- 
cjflion,  and  the  mofcton  was  not  defined.)  But  her- 
ford  V.  Madrid,  80  N.  Y.  Supp.  1134. 

A  second  appeal  from  a  judirment  by  the  same 
party  waa  a  nullity  wbere  a  prior  appeal  was  regu- 
fairlr  taken  and  tben  pending.  Brown  v.  Plummer, 
70€ai.887. 

In  Kinmbury  v.  Buckner.  184  U.  8.  660, 88  L.  ed. 
1047.  it  was  said  that  a  decision  upon  a  prior  appeal 
was  conclusive  npon  the  second  appeal  where  the 
•ame  question  was  settled. 

b.  Where  the  prior  decision  is  enroneous, 

Tbe  cases  in  some  of  the  states  hold  that  a  prior  de- 
cision is  conclusive  upon  a  subsequent  appeal  where 
sQcli  prior  decision  Is  erroneous,  some  hold  that  it 
is  conclusive  even  if  it  is  erroneous,  and  some  bold 
tbat  it  is  conclusive  whetber  it  is  right  or  wrong. 
This  may  be  said  to  be  the  weight  of  authority,  and 
these  decisions  are  found  in  Alabama,  Arkansas, 
California.  Georgia,  Illinois,  Indiana,  Iowa,  Kansas, 
Kentucky,  Maryland,  Michigan,  Minnesota,  Mon- 
tana, New  York,  Oregon,  Pennsylvania,  Vermont, 
Virginia,  Washington.  Wisconsin,  and  the  Federal 
courts.  Some  states  have  adopted  the  same  rule, 
iMit  have  cases  holding  that  an  erroneous  decision 
IB  not  condusiye,  as  Missouri,  Nebraslca,  Utah,  and 
Texas,  and  in  addition  to  the  above,  Connecticut, 
New  York,  and  Ohio  hold  that  it  is  conclusive  un- 
less it  is  wrong,  as  in  Hastings  t.  Foxwobxht. 

So,  the  decision  of  a  court  upon  a  prior  appeal 
was  conclusive  on  a  second  appeal  where  such  prior 
dedsiOQ  was  erroneous  because  the  record  was  in- 
complete. Nothing  will  be  re-examined  except  pro- 
ceedings subsequent  to  the  mandate.  Fortenberry 
T.  Frazier,  5  Ark.  202. 

In  Rutherford  v.  Lafferty,  7  Ark.  402,  the  prior 
decision,  which  was  erroneous,  was  held  not  to  be 
conclusive,  wbere  the  court  on  tbe  prior  appeal 
overlooked  tbe  true  state  of  tbe  record,  and  con- 
iequently  arrived  at  an  improper  conclusion,  and 
oonfounded^the  names  of  John  and  James  in  a  re- 
ceipt and  were  induced  to  decide  against  the  law 
of  the  case;  but  this  case  was  overruled  in  Porter 
V.  Doe,  Hanley,  infra, 

Tbe  decision  on  a  former  appeal  was  held  con- 
clusive on  a  second  appeal  where  the  question  was 
made  tbat  the  prior  decision  was  erroneous.  Por- 
ter V.  Doe,  Hanley,  10  Ark.  180. 

The  decision  upon  a  prior  appeal  was  conclusive 
upon  a  second  appeal  where  the  same  question  was 
presented,  although  the  rule  established  on  a  prior 
appeal  was  erroneous.  Hombsv.  Gorbln,  84  Mo. 
App.  90B;  FCurt  v.  Amiiroee,  Id.  800;  McLendon  v. 
MoQlaon,  00  Qa.  244;  Haynes  v.  Meeks,  20  Gal.  288. 

And  where  the  rule  laid  down  was  one  of  doubt- 
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ful  propriety,  but  had  been  settled  by  along  series 
of  years.    Yale  v.  Dederer,  08  N.  Y.  835. 

And  wbere  the  court  said:  "We  regret  that  this 
question  is  not  open  in  the  present  case.**  Parker 
V.  Pomeroy,  2  Wis.  112. 

And  wbere  the  court  said:  '*We  are  bound  by 
the  decision  then  made,  however  much  we  may  be 
Inclined  to  a  diilerent  view.**  Willis  v.  Smith,  TS 
TCz.GOO. 

And  wbere  tbe  same  question  was  involved.  This 
was  so  even  though  the  court  was  satififled  that  its 
former  decision  was  erroneous.  Alexandria  idav. 
Inst.  V.  McVeigh.  84  Va.  41. 

And  where  the  court  said:  **We  do  not,  and  can- 
not, fully  indorse  the  doctrine  declared  In  the 
above  quotation  (instnictiond  given)  from  our 
former  opinion.**  Pittsburgh,  C.  &  St.  L.  R.  Co.  v. 
Hizon,  110  Ind.  226. 

And  where  the  court  said:  **Tn  disposing  of  this 
case  we  are  not  to  be  understood  as  approving  of 
tbe  correctness  of  the  former  holding.**  Burling- 
ton, C.  R.  ft  N.  R.  Go.  V.  Dey.  80  Iowa,  18. 

And  wbere  the  members  of  the  court  on  the  sec- 
ond appeal  did  not  concur  in  tbe  former  decision. 
Dougherty  v.  Horseheads,  88  N.  Y.  Supp.  447. 

And  where  the  court  was  of  tbe  opinion  tbat  if 
the  case  was  new  the  court  would  overrule  it. 
Dewey  v.  Gray,  2  Gal.  877. 

And  where  the  court  said:  ^"The  latter  portion 
of  that  decision  is  In  Abrogation  of  one  of  the  plain- 
est principles  of  law,  and  if  this  case  was  a  new  one 
I  would  not  hesitate  to  overrule  it.**  Davidson  v. 
Dallas.  15  Gal.  7S. 

And  wbere  the  writer  of  the  last  opinion  believed 
the  former  decision  to  be  erroneous.  Missouri  P. 
R.  Go.  v.  Walker  (Tex.  Civ.  App.)  23  8.  W.  866; 
Brewer  v.  Ford,  50  Hun,  17;  Loomis  v.  Cowen,  100 
111.  000;  Drake  v.  Chicago,  B.  I.  ft  P.  R.  Go.  70 
Iowa,  60. 

And  where  the  prior  decision  was  by  the  court  of 
appeals,  althougb  tbe  superior  court  at  general 
term  on  the  second  appeal  disapproved  of  that 
decision.  Oceanic  Steam  Nav.  Go.  v.  Compania 
Transatlantica  Bspanola,  4  Misc.  420. 

And  where  tbe  court  saidi  ^'However  much  I 
might  be  inclined  to  differ  from  the  opinion  of  this 
court  which  has  been  referred  to  .  .  .  neverthe- 
less that  opinion  is  and  must  be  the  law  of  this  case 
until  it  is  reversed  by  a  higher  tribunal.**  Crdgh- 
ton  V.  Hershfleld,  2  Moot  lOV. 

And  wbere  the  judge  who  delivered  the  last 
opinion  doubted  the  rule  of  law  on  tbe  prior 
decision.   Thomas  v.  Doub,  1  Md.  252. 

Aiid  wbere  the  court  said  tbey  were  not  exactly 
satisfied  with  the  reasoning  of  the  judge  in  that 
case.    Venard  v.  Green,  4  UUh,  450. 
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tendtK  Co.  ▼.  State,  44  Conn.  89t;  State  t. 
New  Eaten  db  N.  Cb.  48  Codd.  851. 

Florfdn:  Mttlson  v  H^ideriberg,  ,21  Pla.  889, 
19Fla.  461;  FridenhurgY,  WiUon,^¥\tL.  858; 
Doyle  V.  Tra(?«,  28  Fla.  94,  Reversed  Wade  t. 
i)e?j!^^,  17  Fla.  522. 

Georgia:  Central  R.  Co,  ▼.  Coggin,  78  Ga. 
696,  ReTersed  Coggin  v.  Central  B,  Co.  62 
Ga.  685,  85  Am.  Rep.  182;  Dean  v.  Feelp,  69 
Ga.  804.  66  Ga.  278.  Keversed  (/Byrne  v. 
Feel^,  61  Ga.  85:  Shdton  v.  27/7m,  78  Ga.  188. 
70  Ga.  800:  SauUburv  v.  Ivenon,  78  Ga.  788, 
Reversed  Iveraon  v.  Saulaburj/,  68  Oa.  790;  /Sis- 
iMnnah  Bank  db  T,  Co,  v.  cartridge,  75  Ga. 
151,  Reversed  78  Ga.  228;  LeinU  v.  J3('/,  87 
Ga  466,  80  Ga.  402;  PhiUipe  v.  aifeal,  87  Ga. 
781,  as  aHeal  v.  Phillipe,  88  Ga.  556,  and 
Phaiirm  V.  O'JVfflJ,  85  Ga.  142. 

Idaho:  Palmer  y.  l7iM  N.  B.  Co.  2  Idaho, 
850,  Reversed  Id.  290. 

IlliDois:  Qreen  v.  Sprifigfldd,  180  111.  520,  Re- 


versed Springfield  v.  Oreen,  120  IlL  869;  ii^MT 
T.  We$t,  70  El.  479,  Reversed  Wett  t.  .Bfttf,  55 
111.  242;  Smyth  v.  AVjT.  128  111.  810.  Reversed 
JVejTv.  Smyth,  111  HI.  100;  Tayi'v  v.  P^ew,  113 
111.  859.  Reversed  Frew  v.  ToyJe^r.  106  111.  159; 
Johnson  v.  F^'n  ir«<(/^,  84  111.  817,  Reversed 
Von  Eettler  v.  Johneon,  57  111.  109.  Johnson 
T.  Ton  Jr«^^20r,  66  111.  68;  Ikuker  ▼.  People, 
122  III.  595,  Reversed  117  Rl.  88. 

Indiana:  Hobeon  ▼.  Doe,  4  Blackf .  489  (1888). 
Reversed  2  Blackf.  808;  Armstrong  v.  Harshr 
man,  98  Ind.  217;  Harshman  v.  Armstrong, 
48  Ind.  126,  Reversed  Armstrong  v.  iTarMr 
man,  61  Ind.  52.  28  Am.  Rep.  665;  Con- 
tinental L.  Ins,  Hn.  7.  Houser^  111  Ind.  968, 
89  Ind.  258;  Pittsyurgh,  C.  dt  St.  L,  B 
Co.  V.  Hixon,  110  lad.  226,  Reversed  79  Ind. 
Ill;  Tipton  County  Comrs.  v.  Indianapolis, 
P.dC.R  Co.  89  Ind.  101,  Reversed  Indtanap- 
olis,  P,  dt  0.  R.  Co.  ▼.  Tipton  County  Comrs. 
70  Ind.  885;  Forgerson  v.  Smith,  104  Ind.  247, 


And  where  the  ooort  said:  "I  am  not  prepared 
to  oommit  myself  to  the  oorrectaees  of  this  doo- 
trlne.  as  applied  to  the  facts  of  tbis  case.**  Jobnson 
▼.  Northwestern  Teleph.  Ezoh.  Co.  54  Minn.  87. 

And  where  it  was  erpressly  adjudged  on  the 
prior  appeal  that  equity  had  Jurisdiction  over  the 
matters  in  oontroversy.  and  that  the  bill  was  a 
oredltor*6  bill,  and  on  the  seoond  appeal  the  court 
■aid:  **Tf  it  were  an  open  question  we  should  not 
perhaps  feel  inclined  to  pronounce  the  bill  as  filed 
a  oreditor*8  bill.  .  .  .  It  is  sufficient  for  this  cause, 
however,  that  it  was  so  held  when  the  case  was  In 
tbis  court  on  the  former  appeaL**  Williams  v. 
Kewman  (Ya.)  26  8.  B.  19. 

And  where  the  supreme  court  on  the  seoond 
appeal  uoanimously  disapproved  of  the  decision 
on  the  flrBt  appeal,  and  the  first  decision  bad  since 
been  overruled.    Baulsbury  v.  Iverson,  73  Ga.  786b 

And  where  the  court  said:  **We  do  not  hold  it  to 
be  the  law  of  other  cases.**  Newberry  v.  Trow- 
bridi^e,  13  Mieb.  278. 

And  where  it  was  insisted  that  the  Supreme 
Ck)urt  uf  the  United  States  since  the  first  decision 
had  held  differently  from  a  ruling  made  on  one  of 
the  points.  (Tonroy  v.  Vulcan  Iron  Works,  75  Mo. 
6SL 

And  where,  since  the  prior  decision,  the  supreme 
court  in  another  case  involviufr  similar  facts  bad 
decided  differently.  Altbouffh  the  decisions  of  the 
supreme  court  were  binding  upon  the  appellate 
court  as  authority,  the  prior  decision  was  held  to 
be  res  fudieata.    Ogle  v.  Turpin,  8  IlL  App.  458. 

And  where,  since  the  prior  decision,  the  supreme 
court  has  held  in  other  cases  a  contrary  doctrine, 
but  the  prior  decision  was  the  law  of  the  case 
between  the  parties  in  that  action.  Tipton  County 
Comrs.  V.  Indianapolis,  P.  ft  a  R.  Co.  89  Ind.  lOi; 
Phodnix  Ins.  Co.  v.  Pickel,  8  Ind.  App.  882;  Brown 
V.  Marion  Nat.  Bank,  18  Ky.  L.  Bep.  186;  Thomson*s 
Appeal  V.  Albert,  16  Md.  S68. 

And  where  the  former  appeal  affirmed  the  Judg- 
ment, although  the  decision  of  the  prior  appeal 
was  erroneous.  If  the  judgment  had  been  reversed 
on  the  prior  appeal,  the  rulings  on  the  prior  appeal 
might  be  examined  if  pi^^oted  in  the  proper 
shape. '  State,  Hay,  v.  Harper,  66  Mo.  App.  6IL 

The  court  of  appeals  on  an  appeal  refused  to 
notice  that  a  decree  which  was  used  in  evidence  in 
the  trial  court  had  been  reversed  since  the  decree, 
although  it  was  held  to  be  a  bar  in  the  case  below. 
The  court  of  appeals  could  only  decide  the  case  as 
presented  by  the  record.  Cates  v  Loftos,  4  T.  B« 
Mon.443. 

The  decision  upon  a  prior  appeal  was  conclusive 
upon  the  second  appeal,  where  on  the  seoond  trial 
a  motion  was  made  to  correct  the  computation  of 
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I  the  amount  found  due  by  the  supreme  court. 
I  Lombard  v.  Gregory,  88  Iowa,  4SL 

Some  cases  hold  that  the  prior  decision  is  conclu- 
sive even  if  erroneous. 

So,  the  decision  upon  a  prior  appeal  was  con- 
clusive on  the  second  appeal  where  the  same  ques- 
tion was  Involved,  ev^n  if  It-  was  dear  that*the 
prior  decision  was  a  mistake.  Stuart  v.  Preston,  80 
ya.6S5. 

And  where  the  same  questions  were  settled*  even 
if  the  decision  was  erroneous.  The  only  mode  of 
reviewing  the  same  is  by  a  petition  for  a  rehearing. 
Ward  v.  Johnson,  6  HI.  App.  80;  McCormick  Har- 
vesting Mach.  Co.  ▼.  Gray,  114  Ind.  840;  Morgan 
County  Comrs.  v.  Pritohett,  85  Ind.  88;  Heffner  v. 
Browneli,  75  Iowa,  841;  Davenport  v.  Klelnschmidt, 
8  Mont.  467;  Taliaferro  v.  Bamett,  47  Ark.  888; 
Hough  V.  Harvey,  84  HI.  806;  Johnson  v.  Von  Ket- 
tler.  Id.  815;  Qunter  ▼.  Laffan,  7  CaL  588;  Yogel  ▼. 
Little  EU>ck,  56  Ark.  600. 

And  where  the  same  question  was  settled,  it  was 
said  that  even  though  the  prior  decision  may  have 
been  overruled  there  is  no  ground  for  altering  the 
decision  in  any  case  where  the  decision  was  made 
before  it  was  overruled.  Horrick  v.  Belknap*8 
Bstate,  27  Yt.  609;  Hibbits  v.  Jack,  07  Ind.  070,  48 
Am.  Rep.  478. 

The  decision  upon  a  prior  appeal  waa  conclusive 
upon  the  second  appeal  where  the  prior  decision 
directed  a  decree  to  be  entered.  Although  tbe 
appellate  court  might  have  erred  in  its  decree,  it 
had  no  power  to  correct  the  error  after  the  term 
had  expired  in  which  tbe  decision  was  rendered. 
Bradford  v.  Patterson,  1  A.  K.  Marsh.  847. 

And  where  the  same  question  was  presented, 
however  erroneous  it  might  be;  but  as  to  new 
parties  In  a  different  controversy  it  was  not  conclu- 
sive.   Frazier  v.  Prazier,  77  Va.  788, 

And  where  the  first  decision  reversed  a  decree, 
and  the  former  appellee  prosecuted  a  writ  of  error 
to  reverse  tbe  same  decree.  It  was  conclusive  If 
the  prior  decision  was  ever  so  erroneous.  Bice  v. 
Wbeatly,  0  Dana,  271. 

And  where  tbe  questions  presented  were  the 
same.  Tbe  court  had  no  power  to  revici^'  it8 
former  judgment  except  upon  the  petition  for  n 
rehearing,  and  if  the  court  misapprehended  the 
facts  in  tbe  former  record,  it  was  too  late  to  urge 
the  same.    Beed  v.  West,  70  HI.  479. 

And  where  it  was  contended  that  on  the  second 
appeal  the  court  bad  misapprehended  the  tact<i 
upon  tbe  prior  appeaL  Slmplot  v.  Dubuque,  66 
Iowa,  680. 

And  where  the  ooort  said  that  no  oonrt  can  re- 
verse or  annul  its  own  final  decree  or  Judgment 
for  errors  of  fact  or  law  after  tbe  term,  onlea  fOr 
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Rerened  Smith  ▼.  Ferau$on,  90  lod.  229; 
Krem  y.  State,  Wagoner,  o5  Ind.  106,  Reversed 
Larr  ▼.  SUUe,  Wagoner,  46  Ind.  8W;  Gerber  ▼. 
Friday,  87  lud.  866,  Reversed  Gerberv.  Sharp, 
^!%  Ind.  558;  Dodge  v.  Gaylord,  53  lod.  865, 
Reyersed  Oaylord  v.  />ac^«,  81  Ind.  41;  Bar- 
•iholofneto  County  Comrs,  v.  Jamf9on,  86  Ind. 
164;  Jameson  v.  Bartholomefo  County  Comrs, 
'M  Ind.  524;  re9^  v.  Lardi,  76  lod.  452, 
Berersed  Larth  y.  Tm^  48  Ind.  180;  meh- 
numd  Street  B.  Co,  y.  Bud,  88  Ind.  9;  Beed 
▼.  Richmond  Street  B.  Co,  50  Ind.  842. 

Iowa:  Adame  County  v.  Burlington  AM,  R, 
Co.  65  Iowa,  94,  Reversed  89  Iowa,  507,  and 
^  Iowa,  386;  Babeoek  v.  Chicago  AN,  W.  B, 
Co,  12  Iowa,  197,  Reversed  62  Iowa,  594;  Heff- 
ner  y.  BrowneU,  75  Iowa,  841,  Reversed  70 
Iowa,  591. 

Kansas:  Crockett  y.  Cfray,  81  Eao.  846, 
Reyersed  Gray  v.  Crockett,  80  Kan.  188;  Head- 
^  y.  ChaUiee,  15  Kan.  602,  Reyersed  ChaUiu 
y.  Eeadtey,  9  Kan.  681 


Eentacky:  Bradford  y.  /W<«rA?n,  1  A.  K. 
Marsb.  846(1819),  Reversed  4  Bibb,  584;  Smith 
y.  Brannin,  79  Ky.  119;  WiUiameY.  R^fere,  14 
Bush,  776;  Davie  y.  McCorkk,  Id.  746;  A'«i- 
n«f^  y.  Meredith,  4  T.  B.  Moo.  409,  Reversed 
Meredith  y.  Kennedy,  Litt.  Sel.  Cas.  516;  jStti- 
n«iy  y.  Meredith,  8  Bibb,  465;  NeUon  y.  Ctoy, 
7  J.  J.  Marsh.  188,  28  Am.  Dec.  887  (1834), 
Rever^  Clay  v.  Nelson,  5  Litt.  (Ky.)  155; 
Sime  V.  Beed,  12  B.  Mod.  52;  Meredith  v.  f  larke, 
Snced  (Ky.)  189  (1802j;  Ford  v.  Gregory,  10  B. 
Mod.  175,  Reversed  Gregory  y.  F^mi,  5  B. 
Mon.  471;  Legrand  y.  .OzJktfr,  6  T.  B.  Mon. 
244.  Reversed  Baker  y.  Legrand,  litt  Sel. 
Cas.  258. 

Louisisna:  Titfte  y.  Co^ey,  16  La.  Ann.  886, 
Reversed  15  La.  Add.  260;  Boieae  y.  Dickson, 
82  La.  Ado.  1150,  Reversed  81  La.  Add.  758; 
GiUaspie  y.  Scott,  82  La.  Add.  767. 

Maioe:  Atkins  y.  Wyman,  45  Me.  400. 

MarylaDd:  Preston  y.  Leighton,  6  Md.  97, 
Reversed    Leighton  y.  Preston,  9  Oill,  201; 


-clerical  mistakes.  "Bx  parte  Sibbald  y.  United 
«Utes,  87  V.  S.  12  Pet.  i88, 9  L.  ed.  1107. 

Some  cases  hold  that  the  prior  decision  is  oonolu- 
•«ive  whether  right  or  wrong. 

So,  the  declslOD  upon  a  prior  appeal  was  conda- 
«ive  upon  the  second  appeal  where  the  question 
was  the  same,  whether  right  or  wrong.  Gerber  v. 
Friday,  87  Ind.  866;  Meyer  v.  Shamp,  26  Neb.  720; 
JfcKlnney  y.  HanraU  86  Ho.  App.  887:  Central 
Warehouse  Go.  v.  Sergeant,  40  UL  App.  488:  Brewer 
y.  National  CJnloo  Bldg.  Asso.  64  111.  App.  161;  Bab- 
-oock  y.  Chicago  &  N.  W.  R.  Go.  72  Iowa,  197:  Cen- 
tral Branch  Union  P.  B.  Co.  v.  Sttoup,  28  KaD.  894, 
^  Am.  Bep.  163;  Holleran  v.  Meisel,  91  Ya.  148; 
Wflkee  y.  Oavied,  8  Wash.  112, 23  L.  K.  A.  108:  Wright 
y.  Fperry,  86  Wis.  617:  Cole  v.  Clarke,  3  Wis.  823i 
Du  Pont  V.  Davis,  85  Wis.  688:  McLeod  y.  Bertschy, 
1M  Wis.  241:  Noonan  y.  Orton,  27  Wis.  810:  Mont- 
gomery y.  Gilmer,  88  Ala.  116, 70  Am.  Deo.  662. 

And  where  the  first  ruling  was  not  essential  to 
the  prior  decision  and  became  a  part  of  the  law  of 
the  case,  whether  intrinsically  correct  or  not. 
Table  Mountain  Tunnel  Co.  y.  Stranahan«  21  Cal. 
648. 

And  where  the  lower  court  followed  such  deci- 
sion, and  this  rule  applied  without  regard  to 
whether  the  prior  decision  was  right  or  wrong. 
Burke  v.  Matthews,  87  Tex.  78. 

And  where  the  same  question  was  presented  as 
to  the  construction  of  a  contract,  and  this  rule  ap- 
plied whether  the  prior  decision  was  right  or 
wrong.  Chicago,  M.  &  St.  P.  B.  Co.  v.  Hoyt,  44  111. 
App.  48. 

And  where  the  first  decision  was  on  a  motion  to 
d^iniifw  an  appeaL  The  ruling  in  that  decision, 
whether  erroneous  or  not,  was  the  law  of  the  case. 
Walker  v.  Heller,  104  lod.  827. 

And  where  the  prior  decision  sustained  a  com- 
plaint on  demurrer.  The  prior  decision  is  the  law 
ef  the  case  whether  right  or  wrong.  Linton  Coal 
A  M.  Co.  V.  Persons  (Ind.)  48  N.  E.  661. 

And  where  the  same  question  was  presented:  the 
court  saying:  *'In  thus  yielding  to  the  former  de- 
cisions we  do  not  approve  tbem  as  precedents,  nor 
do  we  disapprove  tbem,  we  simply  yield  to  tbem  as 
former  Judgments,  and  decline  to  enter  upon  u  dis- 
cussion of  the  general  question."  Howe  v.  Flem- 
ing, 123  Ind.  202. 

A  nd  w here  the  questions  presented  were  the  sa  me, 
whatever  miRhi  be  tbe  views  of  the  court  on  that 
question,  ac  the  time  of  the  second  appeaL  Test  v. 
Larsb,  76  Ind.  462. 

And  where  tbe  court  on  the  last  appeal  said  that 
"^be  conclusions  then  reached  were  correct.    In  any 
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case  it  must  be  the  law  applicable  to  further  pro- 
ceedings in  the  same  case.  Perry  v.  Little  Book  k 
Ft.  &  B.  Co.  44  Ark.  888L 

And  where  tbe  facts  were  the  same;  whatever 
doubt  the  court  might  entertain  on  the  second  ap- 
peal as  to  tbe  rule  laid  down  in  the  former  deci- 
sion. Bector  y.  Danley,  14  Ark.  801;  Bidgway  v. 
Bacon,  63  N.  Y.  8.  B.  874. 

And  where  the  same  question  was  involved,  even 
if  there  should  be  doubt  as  to  the  soundness  of  the 
prior  decision.    Brandon  v,  Fritz,  94  Pa.  88. 

And  where  the  question  was  admitted  to  be  of 
difficult  and  doubtful  solution.  An  opinion  of 
tbe  appellate  court  determining  the  case  upon  two 
distinct  grounds  was  regarded  as  a  decision  upon 
both  grounds,  and  not  as  a  dictum  on  either.  Com 
y.  Bosenthal,  8  Misc.  7S. 

And  where  the  same  question  was  presented 
whateyer  views  the  different  members  of  the  court 
entertained  as  to  the  soundness  of  the  former  de- 
cision. Stacy  y.  Vermont  C.  B.  Co.  82  Vt.  661: 
Adams  County  v.  Burlington  dE  M.  B.  Co.66  Iowa, 
i»4;  Southwest  Lead  4e  Z.  Co.  v.  Phoenix  Ins.  Co.  41 
Mo.  App.  406. 

And  where  the  prior  decision  was  approved  by 
the  court  of  appeals.  It  would  not  be  re-examined, 
even  if  its  correctness  was  doubtfuL  Boss  v. 
Hawley,  58  N.  T.  S.  B.  408. 

And  where  it  was  said  that  it  would  make  no  dif- 
ference whether  the  prior  decision  was  correct  or 
not,  it  could  not  be  modified  or  changed.  Cen- 
tral B.  Co.  V,  Coggin,  73  Ga.  606:  Byan  v.  Martin, 
18  Wis.  678;  Powell  v.  Dayton,  8.  &  G.  B.  B.  Co.  14 
Or.2S. 

And  where  the  Judgment  was  reversed,  and  the 
appellate  court  held  that  tbe  complaint  was  suf- 
ficient. It  was  said  that  this  would  be  the  rule 
whatever  might  be  the  views  of  tbe  court  upon  tbe 
second  appeal.    Lucas  v.  San  Francisco,  28  GaU  SOL 

And  wbere  the  same  question  was  involved  on 
demurrer  to  a  complaint.  It  was  said  tbat  this 
was  tbe  rule  whether  right  or  wrong.  Brimm  y. 
Jones  (Utah)  45  Pac.  46. 

And  where  tbe  questions  were  the  same,  and  this 
was  said  to  be  the  rule  whetber  tbe  prior  decision 
was  correct  or  not, in  holding  the  complaint  stated 
a  cause  of  action  and  therefore  settlinir  tbe  ques- 
tion as  to  w bother  the  proper  party  was  plaintiff. 
Beclamation  Dist.  No.  8  v.  Goldman,  65  CaL  68&. 

And  where  tbe  questions  were  tbe  same,  and  this 
was  said  to  be  the  rule,  whatever  opinion  migbt  be 
subsequently  enteriained  of  the  original  question 
Involved  in  the  action  in  which  the  decision  was 
rendered.    Sbarpstein  v.  Freldlander,  68  Cal.  78. 


Nbbrasxa  Sufbbmb  Coubtl 


JUXB*. 


Brffuin  ▼.  StrnwrviUe,  8  Md,  454,  Reversed 
SomervUle  v.  Brown,  5  Gill,  899. 

MassachasetU:  Booth  v.  Com.  7  Met.  286; 
Hunter  y.  Farren,  127  Mass.  485,  84  Am.  Bep. 
428;  Pratt  t.  Boston  Heel  A  L.  Co.  184  Mass. 
800;  NegvsY.  Simpson,  99  Mass.  895;  Kent  v. 
Whitney,  9  AlleD,  65,  85  Am.  Dec.  789;  Am- 
herst Bank  v.  Boot,  2  Met.  542;  Joynery.  Great 
Barnngion,  118  Mass.  465;  BardweU  ▼.  Con- 
teai/  Afut,  F.  Ins,  Go.  Id.  469. 

Michigan:  Henry  v.  Qttackenbush,  48  Mich. 
417,  Reversed  Quackenbush  v.  Henry,  42  Mich. 
75;  Great  Western  B,  Co.  v.  Hawkins,  18 
Mich.  481,  Reversed  Hawkins  v.  G^r^ai  ir«<- 
ern  R.  Co.  17  Mich.  57,  97  Am.  Dec.  179;  Bos- 
sett  V.  Shepardson,  57  Mich.  428,  Reversed  52 
Mich.  8;  Hickox  v.  Chicago  dfc  C.  8,  B.  Co,  94 
Mich.  286,  Reversed  78  Mich.  615;  Damon  v. 
neRar,  94  Mich.  594,  Reversed  88  Mich.  262; 
Newberry  v.  Trowbridge,  18  Mich.  278,  Re- 
versed 4  Mich.  891;  Mynning  v,  Detroit,  L.  <& 
N,  B.  Co.  67  Mich.  677,  Reversed  59  Mich.  257, 


and  64  Mich.  98;  Gamble  v.   Gates,  97  Mich. 
465,  Reversed  92  Mich.  610. 

MiDoesota:  Caldwell  v.  Brtiggerman,  8  Minn. 
286;  Tilleny  v.  Wolterton,  54  Minn.  75,  Re- 
versed 46  MinD.  256,  and  50  Minn.  419. 

Mississippi:  Smith  v.  Elder,  14  SmedesAM. 
100,  Reversed  7  Smedes  &  M.  507;  Bridarforth 
▼.  Gray,  89  Miss.  186,  Reversed  Grayr.  Bridge- 
forth,  88  Miss.  812;  Green  v.  McDonald,  !$• 
Smedes  &  M.  445,  Reversed  McDonald  ▼. 
Green,  9  Smedes  &  M.  188,  Reversed  Green  v. 
Finucane,  5  How.  (Miss.)  542. 

Missouri:  Overall  v.  Ellis.  88  Mo.  209,  Re- 
versed 82  Mo.  822;  Metropolitan  Bank  v.  Tay- 
lor, 62  Mo.  340,  Reversed  53  Mo.  444;  Hornby 
V.  Corbin,  84  Mo.  App.  894,  Reversed  20  Mo. 
App.  497;  Feurt  v.  Ambrose,  34  Mo.  App.  860^ 
Reversed  Feurt  v.  Brown,  28  Mo.  App.  832. 

Montana:  Daniels  v.  Andes  Ins.  Co.  2  Mont* 
502,  Reversed  Id.  78;  CrcMhton  v.  Hershfield, 
2  Mont.  169,  Reversed  1  Mont.  689;  Kelley  ▼. 
CabU  Co.  8  Mont.  440,  Reversed  7  Mont.  70;. 


And  where  it  was  said  that  this  was  the  rule, 
whether  the  former  decision  was  correct  or  not. 
Paflre  v.  Fowler,  87  OaL  100;  PoJack  v.  McGrath,  38 
Col.  606;  Helnlen  ▼.  Martin,  60  Cal.  181;  Liilie  v. 
Trentman,  180  Ind.  16;  Nickleas  v.  Pearson,  126  Ind. 
477 

And  where  it  was  said  to  be  the  rule  even  if  **we 
doubted  the  oorreotness  of  the  rulinR  when  ap- 
plied to  other  cases."    Hawley  v.  Smitb,  45  Ind.  183. 

And  where  the  factfi  were  the  same,  as  the  su- 
preme court  bad  no  appellate  Jurisdiction  over  its 
own  judRmenta  and  oould  not  review  or  modify 
them  after  the  oaae  passed  from  its  control.  This 
rule  applies  whether  the  prior  decision  was  ri^rht  or 
wrontr.  and  was  as  con  elusive  in  a  case  of  reversal 
as  where  a  particular  judgment  was  directed  to  be 
entered,  and  applied  to  an  action  of  ejectment 
where  the  eyidence  was  the  same.  Leese  v.  Clark, 
SO  Cal.  888. 

In  Lawrence  v.  Ballon,  97  Cal.  518,  it  was  said  that 
a  decision  upon  a  prior  appeal  was  con  elusive  upon 
the  second  appeal,  and  this  whether  right  or  wrong. 
This  only  applies  to  a  decision  of  a  court  of  last  re- 
sort. 

Some  oases  hold  that  the  prior  decision  is  conclu- 
sive unless  it  is  wrong. 

So.the  decision  of  the  supreme  court  on  a  question 
reserved  by  the  superior  court  upon  a  statement  of 
facts  was  conclusive  on  the  supreme  court  where 
the  same  question  was  again  presented  on  a  writ  of 
error.  But  as  to  whether  or  not  there  might  be 
circumstances  which  would  authorize  a  re-ezam- 
ination  of  the  prior  questions  was  not  decided. 
Smith  V.  Lewis,  26  Conn.  116, 

So,  the  dcKJision  on  a  prior  appeal  was  conclusive 
on  a  second  appeal  where  the  same  question  was 
presented,  unless  some  generai  principle  of  law  had 
been  manifestly  decided  incorrectly  the  first  time, 
or  Injustice  to  the  rights  of  the  parties  would  be 
done  by  adhering  to  the  first  opinion.  Chambers 
V.  Smith,  80  Mo.  166. 

And  where  the  same  question  was  presented. 
But  it  was  said  in  Missouri  that  there  are  some  ex- 
ceptions CO  this  general  rule.  Keith  v.  Keith,  97 
Mo.  228. 

And  where  tt  was  said  that  there  were  excep- 
tions to  the  general  rule,  but  this  case  was  not 
within  the  exceptions.  IMd.;  Belch  v.  Miller,  87 
Mo.  App.  628. 

And  wbereitwassald  that  courts  of  last  resort 
occasionally  find  it  proper  and  Just  to  overrule, 
and  thus  correct  their  former  declaration  of  legal 
principles.  It  sometimes  is  a  matter  of  coogratula^ 
tion  that  justice  can  be  finally  done  in  that  man- 
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ner,  in  the  same  cause  on  a  later  appeal  when  nec« 
essary.    Butledge  v,  Missouri  P.  B.  Co.  128  Mo.  Un. 

And  where  the  same  question  was  involved.  It- 
was  said:  *' We  have,  of  course,  power— oon8idere<ft 
as  mere  power— to  «^call  that  judgment,  if  of  opin- 
ion that  it  was  erroneous;  and  appellate  court»> 
have  sometimes,  on  a  second  appeal,  taken  a  differ- 
ent view  of  the  law  from  that  announced  on  the- 
f  or mer  appeal.  Bu  t  we  remain  of  the  opinion  then 
expressed,  and  do  not  think  it  necessary  to  repeat 
our  reasons  for  so  holding.**  Little  v.  McAdaraa, 
88  Mo.  App.  187. 

And  where  such  decision  was  correct.   It  wa»- 
sald  that  a  prior  decision  will  not  be  re-examined, 
or  the  ruling  then  maderev^ersed,  unless  manifestly 
incorrect.   Fuller  v.  Cunningham  (Neb.)  67  N.  W. 
879. 

In  Fuller  y.  Cunningham,  supra,  the  case  of 
Hastinos  v.  Foxwortht  was  approved  as  to  the- 
doctrine  tbat  a  decision  upon  a  prior  appeal  waa- 
conclusive  unless  manifestly  Incorrect, 

The  decision  upon  a  prior  appeal  was  conolusiv*- 
upon  the  second  appeal  wbere  the  same  questloi^ 
was  presented.  It  was  said  tbat  if  there  was  any 
r^sonto  suppose  tbat  the  merits  of  the  question 
had  not  been  fully  oonsldered,  or  that  any  fact  had 
been  misunderstood  or  any  principle  or  any  au- 
thority bearing  upon  the  validity  of  the  contract- 
in  question  had  been  overlooked.  It  might  justify  t^ 
review  of  the  question.  Justice  v.  Lang,  62  N.  Y, 
328. 

And  where  it  was  said  that  the  decision  should 
not  be  reversed  unless  there  had  been  some  plalA- 
mistake,  as  in  overlooking  some  statutory  pro- 
vision, or  some  controlling  decision  of  tbat  court. 
Baton  V.  Alger,  47  N.  T.  845. 

And  where  it  was  said  that  a  prior  judgment 
was  binding  unless  there  was  a  plain  error  com- 
mitted by  the  court  in  declaring  or  applying  the 
rules  of  law  applicable  to  the  case,  or  unless  the 
point  determined  was  not  involved  in  the  case  be- 
fore it,  or  unless  there  were  new  facts  which  sub- 
vert the  ground  of  the  former  judgment  and 
change  the  character  or  measure  of  relief  to- 
which  the  party  was  entitled.  WornUl  v.  Muniv, 
58  N.  Y.  186. 

And  where  it  was  said  this  rule  should  not  b»- 
departed  from  except  in  extreme  oases  founded 
upon  some  change  in  the  law  of  the  land  either  by- 
legislation  or  by  courts  of  last  resort,  or  when  the- 
court  is  satisfied  tbat  an  erroneous  conclusion  baa> 
been  declared.    Brennan  v.  New  York,  1  Hun,  815. 

And  where  both  appeals  were  to  the  appellate- 
division  of  the    general   term.    But  the    courk. 
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Palmer  v.  Murray,  8  Mont.  174,  Reversed  6 
Moot.  ISd. 

Nevada:  Trench  v.  Strang,  4  Nev.  92,  Re- 
versed Sparrow  v.  Strong,  2  Nev.  362;  Clarke 
v.  Lye^n  County,  8  Nev.  181,  Reversed  7  Nev. 
75. 

New  Hampshire:  Weare  v.  Deering,  60  N. 
H.  56,  Reversed  58  N.  H.  206;  PlaUted  v. 
Hdmea,  Id.  619.  Reversed  Id.  298;  Stanton  v. 
Thomp&on,  49  N.  H.  275;  ^^^  v.  Woodward, 
47  N.  H.  542,  Reversed  46  N.  H.  315;  Amo8- 
keag  Mfg.  Co.  v.  Head,  59  N.  H.  832,  66  N. 
H.  386:  Bdl  v. Lamprey, ^IH,  H.  124,  Reversed 
57  N.  H.  168. 

New  Jersey:  Caesedy  v.  Bigelow,  27  N.  J.  Eq. 
505,  Reversed  Bigelow  v.  Cassedy,  26  N.  J.  £q. 
557. 

New  Mexico:  Rvve  v.  New  Merioo  Lumber 
Ai9o,  8  N.  M.  555,  Reversed  Id.  893;  Aubry  v. 
mangU,  1  N.  M.  115. 

New  York:  YaU  ▼.  Dederer,  68  N.  Y.  885. 
Reversed  18  N.  Y.  265,  72  Am.  Dec.  606,  22 


N.  Y.  450,  78  Am.  Dec.  216;  Bangs  v.  Strong, 
4  N.  Y.  815,  10  Pnige,  16,  7  Hill,  260.  4» 
Am.   Dec.  64;    Oakley  v.  Aepinwall,  13    N. 
Y.  500,  Reversed  4  N.  Y.  514:  Corn  v.  Jiosen-- 
thai,  3  Misc.  72,  Reversed  1  Misc.  168. 

North  Carolioa:  Gordon  v.  Colfett,  107  N.  C 
862,  and  104  N.  C.  881,  Reversed  102  N,  C. 
582. 

Ohio:  Bane  v.  Wick,  6  Ohio  St.  18, 19  Ohio, 
828;  Pollock  v.  Cohen,  82  Ohio  St.  519. 

Oregon:  Powell  v.  Dayton.  S.  dt  0.  R.  R^ 
Go.  14  Or.  22,  Reversed  18  Or.  446;  Applegai& 
V.  Dowell,  17  Or.  209,  Reversed  15  Or.  513. 

South  Carolioa:  Kibler  v.  Bridges,  5  S.  C.  N^ 
8.  835,  Reversed  3  S.  C.  N.  S.  45;  Bradley  v. 
Rodelsperger,  17  S.  C.  11,  Reversed  8  S.  C.  N. 
8.  227;  Manvfaeturing  Co.  v.  PWce,  6  8.  C.  N. 
8.  278.  Reversed  4  8.  C.  N.  8.  338;  If  arr<f/i  v. 
Raymond,  17  8.  C.  163.  Reversed  12  8.  C.  9. 

South  Dakota:  Plymouth  County  Bank  v. 
Oilman,  3  8.  D.  170,  Reversed  6  Dak.  804. 

Tennessee:  McNairy  v.  NaefitiUe,  2  Baxt. 


Hid:  **If  the  court  of  appeals  has,  since  the  de- 
dsJoD  of  the  ^neral  term,  announced  a  different 
rale  in  a  case  presentingr  like  facts,  or  if,  under  the 
former  system,  an  appeal  to  the  court  of  appeals 
might  be  taken,  where  none  can  now  be  taken 
from  the  Judirment  of  the  appellate  division,  pos- 
sibly the  decision  of  the  general  term  ought  no 
more  to  preclude  our  examination  of  the  case  than 
if  it  had  been  pronounced  in  some  other  case.** 
Patterson  ▼.  Binghamton,  38  N.  Y.  Supp.  406. 

And  where  such  decision  affected  no  general 
public  interest  nor  established  any  doctrine  in 
boetility  to  the  previous  law  as  declared  by  the 
oourt.andif  there  wasacy  error  it  was  in  the  ap- 
plication  of  admitted  principles  to  the  clrcum. 
itances  of  the  case.    Cluff  v.  Day,  141 N.  T.  680. 

And  where  a  petition  had  been  held  to  state  a 
cause  of  action  unless  the  decision  was  shown  to 
be  dearly  erroneous.  Pennsylvania  Co.  v.  Piatt, 
47  0&1oSt.86S. 

And  where  the  same  question  was  presented,  the 
rule  in  Texas  l>eing  that  the  former  decision  is  con- 
clusive unless  erroneous.  Kempner  v.  Huddles, 
ton  (Tex.)  87  S.  W.  1066;  aalveston,  H.  &  8.  A. 
B.  Co.  V,  FHber,  77  Tex.  168. 

And  where  the  record  did  not  show  any  differ* 
enoe  from  the  prior  case.  It  was  said  that  appel- 
late tribunals  may  sometimes  render  decisions  so 
obviously  wrong  as  that  other  courts  of  lower 
rank  will  be  Justified  in  disreirardlng  them  upon 
trials  of  the  same  case.  Robertson  v.  Coates,  1 
Tfex.  Civ.  App.  672. 

And  where  the  trial  court  ignored  such  decision 
and  was  in  contempt  by  such  action.  But  it  was 
nid  that  it  was  not  Intended  to  intimate  that  a 
party  was  precluded  from  relief  in  all  cases  against 
an  erroneous  Judgment  because  of  its  affirmance 
by  the  supreme  court.  Kendall  v.  Mather,  48  Tex. 
»&. 

And  where  the  plaintiff  in  error  did  not  show  that 
there  was  some  difference  in  the  rexord  between 
the  two  cases,  or  that  it  was  an  excepaonal  case. 
Fraokland  v.  Cassaday,  62  Tex.  418. 

And  where  the  first  decision  was  made  on  a  ref- 
erence to  the  commissioners  of  appeal,  although  in 
Texas  the  rule  making  the  former  decision  the  law 
of  the  case  is  not  inflexible  but  has  its  exoep- 
tions,  but  should  not  be  departed  from  save  for  ur- 
Kent  reasons.    Burns  v.  Ledbetter,  66  Tex.  283. 

And  where  there  was  nothing  in  the  record  to 
break  the  full  force  of  the  decision  made  on  former 
appeal.  Qalveston  County  v.  Galveston  Gas  Co.  72 
Tex.  509. 

The  following  cases  have  held  that  the  prior  de- 
«Won  was  not  conclusive  where  it  was  wrong: 


The  decision  on  a  prior  appeal  was  not  conclu- 
sive on  a  second  appeal  where  the  first  decision  was^ 
erroneous  and  had  subsequently  been  overruled  ii> 
effect  by  later  cases  in  the  same  court,  as  this  waa 
an  exception  to  the  general  rule.  Hamilton  v. 
Marks,  68  Mo.  167. 

And  where  the  court  was  misled  by  the  belief  that 
the  revenue  law  had  been  revised  in  1879,  which, 
was  not  the  fact.  This  case  was  an  exception  tO' 
the  general  rule.    Bird  v.  Sellers,  12S  Mo.  28. 

And  where  the  same  question  wns  involved 
and  the  prior  decision  was  by  the  territorial  su- 
preme court  and  was  erroneous.  This  was  held 
on  the  ground  that  the  court  was  not  a  court  of 
last  resort.    Jungle  v.  Reed  i Utah)  4S  Pac.  282. 

But  see  Sllva  v.  PIckard  (Utah)  47  Pac.  144^ 
subd.  w. 

And  where  the  supreme  court  of  the  United 
States  had  determined  contrary  to  the  ruling  or 
such  prior  decision  since  it  was  made.  Steele  v. 
Boley,  7  Utah,  64;  United  Sutes  v.  Elliott  (Utah)  41 
Pac.  720. 

And  where  such  decision  overturned  a  long- 
established  rule  of  property.  Reeves  v.  Petty,  44 
Tex.  249. 

And  where  such  prior  decision  had  been  over- 
ruled by  other  decisions  t)efore  the  second  appeal. 
Meyers  v.  Dittmar,  47  Tex.  873. 

And  where  the  lower  court  instructed  the  jury  la 
accordance  with  the  prior  decision,  but  such  deci- 
sion was  erroneous.  On  the  last  appeal  the  court 
adopted  the  view  of  the  dissenting  Judge  on  the- 
prior  appeal.    Layton  v.  Hall,  26  Tex.  204. 

In  bhlels  v.  Wortman,  126  N.  Y.  6S0,  the  court  of 
appeals  held  that  it  had  no  Jurisdiction  to  review 
the  discretion  of  the  supreme  court  in  refusing  an 
extra  allowance  where  upon  the  prior  appeal  they 
had  granted  it,  as  they  had  the  discretion  to  reaclk 
a  different  conclusion  from  the  one  whioh  they  had 
come  to  upon  the  prior  appeal,  or  they  had  the  dis' 
cretlon  to  conclude  that  the  extra  allowance- 
granted  was  too  large,  and  the  discretion  was  not 
subject  to  revision. 

See  also  Oshkosh  Fire  Dept  v.  Tuttle,  fiO  Wis.  562«. 
and  Bomar  v.  Parker,  68  Tex.  486,  subd.  1;  Hill  v» 
Morris,  21  Mo.  App.  2&6,  8ut>d.  g;  Noonan  v.  Brad- 
ley,  79  U.  S.  12  Wall.  121, 20  L.  ed.  279,  subd.  h;  Stev- 
enson  v.  Edwards,  96  Mo.  622,  subd.  i;  Ohio  Ik  M.  R.. 
Co.  V.  flill,  7  Ind.  App.  265,  subd.  r. 

c.  Ae  appLied  to  matters  after  remanding  a  case. 

Saving  the  exceptions  noted  in  the  preceding^ 
subdivision,  the  general  rule  is  that  a  prior  decision 
is  conclusive  upon  a  subsequent  appeal  as  applied 
to  matters  after  remanding  a  case,  where  the  print 
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251;  Bates  T.  Taylor,  87  Teno.  820.  8L.  £L  A. 
316;  Murdoch  v.  QaMU,  8  Baxt.  22. 

Texas:  Frankland  v,  Cassaday,  62  Tex. 
418,  Bevelled  Cassaday  v,  Frankland,  65  Tex. 
452. 

Utah:  Ftfnarrf  t.  Green,  4  Utah,  458,  Re- 
Tewed  Id.  67. 

Vermont:  Bom  v.  Burlington  Bank,  1  Aik. 
<Vt)  49  (1825);  Ilerrick  v.  Belknap*s  Estate,  27 
Vt.  699;  Sawyer  v.  (Mw,  66  Vt.  616,  Reversed 
•65  Vt.  158. 

Virginia:  I^ew  York  L.  Ins.  Co,  v.  Clem- 
mitt,  77  Va.  866,  Reversed  Glemmitt  v.  New 
Tork  L,  Ins.  Co,  76  Va.  855;  Bank  of  Virginia 
V.  Craig,  6  Leigh,  899  (1886):  Towner  v.  Lane, 
^  Leigh,  277;  Bank  of  Old  Dominion  v.  Mc- 
Veigh, 29  Gratt.  654,  Reversed  McVeigh  v. 
Bank  of  Old  Dominion,  26  Gratt.  852. 

Washington:  Wilkes  v.  Davies,S  Wash.  112, 
^  L.  R.  A.  108;  Wilkes  v.  fiun^  4  Wash.  100. 

West  Virginia:  Henry  v.  Datis,  18  W.  Va. 
^2.  Reversed  7  W.  Va.  715;  ffaU  v.  Bank  of 


Virginia,  16  W.  Va.  828;  Board  of  Education 
V.  Parsons,  24  W.  Va.  652,  Reversed  22  W. 
Va.  818. 

Wisconsin:  Parker  v.  Pomeroy,  2  Wia.  118; 
Luning  v.  /8tof0,  1  Chand.  (Wis.)  266,  Re- 
versed 1  Chand.  (Wis.)  178,  62  Am.  Dec.  153; 
EUis  V.  Northern  P.  R  Co,  80  Wi&  459, 
77  Wis.  114;  Noonan  v.  Orton,  27  Wis.  310, 
4  Wis.  885;  2>u  Bmj  v.  DavU,  85  Wis.  638. 
Reversed  80  Wis.  170:  Lathrop  v.  Knapp, 
87  Wis.  807.  27  Wis.  214;  Oshkosh  Fire  DepL 
V.  TutUe,  60  Wis.  552,  48  Wis.  91. 

Thirty  seven  of  the  forty-eight  supreme  Ju- 
dicatories of  the  United  States  uphold  the  rule. 

A  fair  construction  of  decisions  of  Maine, 
Massachusetts,  Ohio,  and  Texas  places  them  in 
the  same  category,  thouirh  the.cases  are  not  so 
clear  nor  so  strictly  in  point 

On  the  other  hand,  we  have  but  one,  Ne- 
braska, at  present,  that  refuses  to  recognize 
the  rule. 

Six   more,  Arizona,  Delaware,  North   Da- 


•dectoion  is  mandatory,  or  where  the  question  is  a* 
to  the  appUcation  of  the  principles  of  the  prior  de- 
^cislon  OD  the  subsequent  prooeedinir. 

So,  the  decision  upon  a  prior  appeal  was  conclu- 
sive on  the  second  appeal  where  the  lower  court 
followed  the  first  decision.  The  only  question  open 
would  he  whether  the  mandate  has  been  executed 
■accordingr  to  its  true  Intent  and  meanlnir.  HImely 
V.  Rouse,  9  n.  S.  5  Cranch,  814, 8  L.  ed.  Ill;  Eyier  y. 
Hoover,  8  Md.  1. 

And  where  the  case  was  remanded  with  direc- 
tions to  make  a  specific  modification  of  a  decree, 
which  did  not  require  any  chamre  in  the  pleadings 
or  evidence.  Washburn  k  M.  Mfg.  Ck>.  v.  Chicago 
•Galvanized  Wire  Fence  Co.  119  UL  80;  Stump  ▼. 
Homback,  109  Ho.  S77;  Stapp  v.  Owens,  45  III.  App. 
488;  Mix  V.  People,  122  HI.  641;  Holley  v.  Holley,  6 
Litt.  (Ky.)  200;  Brady  y.  Kelly,  64  OaL  680. 

And  where  the  court  of  appeals  remanded  a  case 
with  specific  directions,  which  were  followed,  and 
affirmed  the  case  on  the  second  appeal,  and  this 
was  approved  by  the  supreme  court*  Lackland  v. 
4dmith,75Mo.807. 

And  where  the  trial  court  obeyed  the  mandate 
■of  the  court  of  appeals.  Covington  v.  Shlnkle,  14 
Xy.  L.  Bep.  666. 

And  where  the  decision  on  prior  appeal  was  an 
order  directing  the  court  below  to  modify  its  Judg- 
ment, and  upon  that  question  was  final  and  con- 
-clusive.    Argent!  v.  San  Francisco,  80  Cal,  458. 

And  where  the  trial  court  followed  the  prior  de- 
•oislon  in  its  subsequent  proceedings.  Wilson  v. 
Bates  (Colo.)  40  Pac.  851;  Wood  v.  Wheeler,  9  Tex. 
127;  Nelson  v.  Clay.  7  J.  J.  Marsh.  189,  S3  Am.  Dec. 
887;  T.  T.  Haydock  Carriage  Co.  v.  Pier,  82  Wis.  816; 
Zanders  v.  Peck,  181  Til.  433;  Mong  v.  Bell,  7  Gill.  246; 
Bowell  V.  Yershlre,  63  Y L  510;  Burtraw  v.  Clark 
(Mich.)  66  N.  W.  218:  Hilsenbeck  v.  Guhring,  39  N. 
T.  S.  B.  460;  Meinhard  v.  Toungblood,  41  S.  C.  812; 
Krantz  v.  Bio  Grande  W.  B.  Co.  (Utah)  82  L.  B.  A. 
"S^S;  Smith  v.  San  Luis  Obispo  (Cal.)  84  Pac.  880; 
Mechanics*  k  T.  Bank  v.  Seitz  Bros.  156  Pa.  191;  Bur- 
•well  V.  Burgwyn,  105  N.  C  607:  Torrey  v.  Waters.  69 
l<r.  Y.  S.  R.  885;  Behm  v.  Weiss,  80  N.  Y.  Supp.  1184; 
Blpp  V.  Hale,  45  Neb.  667;  Teichman  Commission  Co. 
V.  American  Bank,  85  Mo.  App.  472;  Bimel  v.  Hays, 
'82  Mo.  App.  177;  New  York  L.  Ins.  Co.  v.  (Glemmitt, 
T7  Ya.  806;  Lee  v.  Com,  66  N.  Y.  &  B.  902;  United 
States  V.  422  Casks  of  Wine,  26  U.  S.  1  Pet  647, 7  L.  ed. 
^B67;  Tsley  v.  Boone,  116  N.  a  196;  Beckwith  v.  New 
York,  O.  &  W.  B.  Co.86  N.  Y.  Supp.  1122;  Hoes  v. 
Hume,  88  N.  Y.  Supp.  1144;  Yan  Houten  v.  Pye,86 
N.  Y.  Supp.  1184;  Lacy  v.  Getman,  17  N.  Y.  S.  B« 
<«0B;  Isert  v.  Davis  (Kj.)  87  &  W.  151;  Lane  v.  Ghl-  | 
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cago,  B.  I.  &  P.  R.  Co.  85  Mo.  App.  567:  Htatt  v. 
Brooks,  17  Neb.  88;  First  Nat.  Bank  v.  Badger  Lum- 
ber Co.  60  Mo.  App.  256;  Ogbum  v.  Wilson,  96  N.  a 
211:  Tburinger  v.  New  York  C.  ft  H.  B,  B.  Co.  82 
Hun,  88;  McCampbell  v.  Cunard&  S.  Co.  58  N.  Y.  S. 
B.  870;  Adair  County  y.  Ownby,  76  Mo.  282;  Shroyer 
V.  Nickell.  67  Mo.  589;  Bean  Mountain  Iron  &  8.  Co. 
V.  Bdwards,  111  N.  a  600;  Colllos  v.  Barnes,  180  Pa. 
856;  Manufacturing  Co.  y.  Price,  6  8.  C.  N.  S.  278; 
Johnston  v.  Jones,  66  U.  S.  1  Black.  209, 17  L.  ed.  117; 
Bradsher  y.  Cheek,  112  N.  C.  888;  PhUUps  y.  O'Neal, 
87  Ga.  727;  Blazey  v.  McLean,  68  N.  Y.  S.  EL  832;  LaD»- 
burgh  v.  Walsh,  69  N.  Y.  S.  B.  408;  Carpenter  v. 
United  States  L.  Ins.  Co.  174  Pa.  636;  Nugent  v.  At- 
las S.  8.  Co.  40  N.  Y.  8.  B.  987;  Dowell  v.  Guthrie,  116 
Mo.  646;  Hayden  v.  Grille,  42  Mu.  App.  3;  Crawford 
v.  Spencer,  41  Mo.  App.  96. 

And  where  the  first  decision  was  by  the  court  of 
appeals,  and  the  trial  was  had  in  conformity  with 
such  decision.  Bumsey  v.  New  York  Ik  N.  E.  B.  Co. 
89  N.  Y.  8.  B.  894. 

And  where  the  matters  appealed  from  were  only 
proceedings  in  conformity  with  the  prior  decree. 
Tufts  V.  Casey,  16  La.  Ann.  886. 

And  where  the  trial  court  simply  applied  the  law 
of  the  prior  decision  to  the  facts  as  they  appeared, 
Appelgate  v.  Dowell,  17  Or.  299. 

And  where  the  trial  court  construed  the  contract 
In  controversy  accordiug  to  the  rule  established  on 
the  prior  appeal.    Hannay  v.  Zerban,  1  Misc.  829. 

And  where  the  trial  court,  in  accordance  with 
the  former  opinion,  directed  a  verdict  for  the  de- 
fendant. Apeey  v.  Detroit,  L.  &  N.  B.  Ca  104  Mich. 
646. 

And  where  the  prior  decision  in  effect  held  that 
the  plaintiff  was  entitled  to  judgment,  and  the 
trial  court  subsequently  refused  to  consider  addi- 
tional evidence  introduced  by  the  defendant.  Gar- 
moe  V.  Wiodle,  76  Iowa,  280. 

And  where  the  same  question  was  presented,  and 
supplemental  proceedings  to  carry  out  the  prior 
decision  cannot  be  made  the  means  of  relitlgating 
any  issues  determined  by  the  first  decree.  Youn- 
kin  y.  Younkln,  44  Neb.  729. 

And  where  the  case  was  reversed  and  remanded 
for  further  hearing.  As  to  all  matters  decided  on 
a  prior  appeal  the  court  was  concluded.  Boisse  v. 
Dickson,  82  La.  Ann.  1150. 

And  where  the  trial  court  followed  the  prior  de- 
cision on  the  trial  of  the  case,  and  the  doctrine  of 
such  decision  has  since  been  affirmed  in  another 
case  by  the  court  of  appeals.  Huber  y.  Grauer,  88 
N.Y.  Supp.  1146. 

And  where  the  trial  court  followed  the  rule  laid 
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koCa,  PennsylTmnia,  Rhode  IsUad,  and  Wyo- 
miDf,  ao  far  as  couosel  are  able  to  diacoYer, 
liave  Doi  discussed  the  question,  and  three  or 
these  are  of  so  recent  organization  that  their 
silence  isliot  matter  of  remark. 

The  rule  did  not  ori/dnate  from  misinter- 
pretation of  the  case  in  Weuhingion  Bridge  Co, 
T.  Stewart,  44  U.  S.  8  How.  418, 11  L.  ed.  658, 
decided  in  1845,  as  we  find  it  in  force  in  many 
states  long  before  that,  and  in  some  as  long  as 
twenty-six  years  earlier. 

The  qxtcgre  propounded  in  the  opinion  springs 
naturally  in  the  error  that  when  a  cause  in  the 
appellate  court  is  reversed  for  a  new  trial  gen- 
erally there  is  no  Judgment  except  that  there 
was  error  in  the  proceeidings  antecedent  to  the 
judgment  of  the  inferior  court.  This  is  in 
substance  to  say  that  the  construction  of  the 
law  by  the  appellate  court  is  not  binding  on 
itself,  nor  on  the  parties,  nor  on  the  inferior 
court,  till  a  final  judgment  of  affirmance  is 
reached.     That  in  a  reversed  case  the  action 


and  conclusion  of  the  appellate  court  are  conclu- 
sive on  no  one,  and  are  advisory  merelv. 

The  office  of  an  appellate  court  is  obviously 
to  correct  error  in  the  proceed  in  ijs  of  inferior 
courts.  But  if  its  action  determines  nothing 
and  is  not  a  judgment  conclusive  on  the  par- 
ties, how  is  this  office  performed  or  this  end 
attained?  It  then  becomes,  not  a  court  to  cor- 
rect errors,  but  has  merely  the  power  to  annul 
them  for  the  time  being.  Yet  the  final  judg- 
ment of  an  appellate  court,  in  any  matter  fc^ 
fore  it,  it  is  respectfully  submitted  must  in  the 
nature  of  things  always  be  final  of  that  mat- 
ter. 

A  proceeding  in  error  is  not  a  step  in  the 
cause,  the  record  of  which  is  reviewed,  but  is 
a  new  and  distinct  suit  which  terminates  on  its 
judgment  and  the  sending  out  of  its  mandate. 

11  Am.  &  Eog.  Enc.  Law,  p,  812. 

The  judgment  is  therefore  final,  and  on  the 
sending  out  of  the  mandate  the  jurisdiction  of 
the  court  is  terminated. 


down  In  such  prior  decision,  and  the  facts  pre- 
•eated  in  the  question  were  substantially  the  same. 
8t  Croix  I.umber  Co.  v.  Mitchell,  4  S.  D.  487. 

And  where  the  trial  court  ruled  on  the  admissioD 
of  evidence  as  directed  by  the  court  of  appeals  in 
the  prior  appeal.  Bedpath  Broa.  v.  Lawrence,  48 
Mo.  App,  4SH. 

ADd  where  the  trial  court  followed  the  prior  de- 
cision, and  the  evidence  was  the  same  in  both  cases. 
Waite  V.  Friabie,  48  Minn.  400. 

And  where  the  ruiing  complained  of  was  in  ac- 
cordance with  the  decision  on  former  appeaL 
Adams  v.  Mayer,  36  N.Y.  8.  R.  83;  Pirsson  v.  Aricen- 
barvh,  88  N.  Y.  8.  B.  82. 

And  where  the  trial  court  l)eIow  followed  the 
rule  laid  down  in  the  first-  appeai  in  resrard  to  ln> 
ctructions.  Koch  v.  HebeJ,  40  Mo.  App.  241;  Oosti- 
«an  V.  Mic^-^ei  Transp.  Co.  38  Mo.  App.  219;  Nelson 
T.  Wallace,  o;  Mo.  App.  307;  Murphy  r.  Murphy,  28 
Mo.  App.  276;  Keiley  v.  Cable  Co.  8  Mont.  440. 

And  where  the  trial  court  made  rulings  on  evi- 
dence and  instructions  in  accordance  with  the  prior 
decision.    Huntoon  v.  Lloyd,  8  Mont.  288. 

And  where  the  same  question  was  settled,  and 
the  decree  of  the  lower  court  was  in  accordance 
^tb  ihe  mandate.  But  notwithstanding  this  the 
court  again  discussed  the  same  question.  HiU  v. 
National  Bank,  97  U.  8.  460, 24  L.  ed.  1051. 

In  Hammond  v.  Inloes,  4  Md.  188,  it  was  said  that 
the  decision  .upon  a  prior  appeai  was  conclusive 
upon  a  second  appeal  where  the  lower  court  fol- 
lowed the  prior  decision  in  the  trial  of  the  case. 

The  decision  upon  a  prior  acppeal  was  conclusive 
upon  the  second  app^d,  where  the  first  decision 
was  by  the  court  of  appeals,  and  the  trial  court  f  ol- 
iowed  such  decisloo.  Crosby  v.  Delaware  &  H. 
<:)tiDal  Co.  49  N.  Y.  8.  R.  L 

And  where  the  same  question  was  presented. 
Only  proceedings  subsequent  to  the  mandate  will 
)« reviewed.  Yolk  v.  Bergman,  38  N.  Y.  Supp. 
1130;  firowder  v.  M* Arthur,  20  U.  8.  7  Wheat.  68, 5 
li.  ed.  397:  Stewart  v.  8alamon,  97  U.  8.  861, 24  L.  ed. 
1045;  Humphrey  v.  Baker.  108  U.  8.  730,  28  L.  ed.  4fi6; 
<k>ok  V.  Burnley,  78  U.  8.  11  WalL  659, 20  L.  ed.  238; 
Roberta  v.  Cooper,  CI  U.  8. 20  How.  4jB7,  15  L.  ed.  089: 
Siser  T.  Many,  67  U.  8.  18  How.  98,  14  L.  ed.  801; 
Wayne  County  8upers.'v.  Kennicott,  94  U.  8.  498, 24 
li.  ed.  200;  Boyce  v.  Grundy,  84  U.  8. 9  Pet.  275, 9  L. 
«L  127;  Texas  &  P.  B.  Ck>.  v.  Anderson,  Itf  U.  8. 237, 
37L.  ed.  717;  Hill  v.  GhicsRO  &  B.  R.  Ck>.  140  0.  B. 
SS.  35  L.  ed.  881;  Everett  v.  Ck>res,  98  Wis.  627. 

And  where  it  was  ruled  that  a  claim  for  dama^rea 
would  have  been  established  if  excluded  evidence 
had  been  received*  and  on  retrial  such  evidence 
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waa  adduced.    Langdon  v.  New  York,  138  N.  T. 


And  where  tbe  referee  had  disreffarded  the  de- 
cision of  the  sreneral  term.  The  trial  court  should 
obey  the  decision  of  the  appellate  court  upon  the 
new  triaL  Ae.YaD  81ooten  v.  Wheeler,  00  N.  Y.  8. 
B.873. 

And  where  the  trial  court  hAd  held  contrary  to 
such  decision.  It  was  said  it  will  be  presumed  the 
attention  of  the  lower  court  was  not  called  to 
the  prior  decision.    Gordon  v.  Oollett,  107  N.  C.  80S. 

And  where  the  question  was  settled  on  the  prior 
appeal.  The  lower  court  had  no  power,  after  the 
court  of  appeals  had  rendered  judgment  against 
an  administrator,  to  decide  that  be  was  not  liable 
because  prior  thereto  he  had  settled  his  accounts 
and  bad  been  discharged.  Henderson  v.  Winches- 
ter, 81  Miss.  290. 

And  where  the  trial  court  on  the  second  trial 
committed  error  in  reinvestiirating  the  same  ques- 
tion.   Arlck*s8uccession,  28La.  Ann.  OIL 

And  where  the  first  decision  on  the  merits  of  the 
case  held  tliat  the  bill  did  not  state  a  cause  of  ac- 
tion, and  the  trial  court  allowed  the  plaintiff  to  dis- 
miss the  bin  without  prejudice,  **when  it  should 
have  dismissed  the  bill."  Wadhams  v.  Gay,  88  111. 
260. 

And  where  such  decision  required  the  lower 
court  to  render  judgment  against  a  party,  and  the 
court  erroneously  allowed  him  to  retry  the  case, 
the  rulings  on  the  retrial  will  be  examined.  Butler 
V.  Barnes,  81  Conn.  399. 

And  where  the  prior  decision  authorised  a  recov- 
ery upon  the  common  counts,  and  the  lower  court 
granted  a  nonsuit  contrary  to  such  decision.  Buia 
V.  Norton,  4  Gal.  850. 

And  where  the  trial  court  did  not  follow  such 
prior  decision,  and  there  was  no  amendment  au- 
thorizing a  departure.  Bupe  v.  New  Mexico  Lum- 
ber A  sso.  8  N.  M.  656. 

In  Martin  v.  Hunter,  14  U.  8.  1  Wheat.  804, 4  L. 
ed.07.  it  was  held  that  a  former  judgment  on  appeal 
was  conclusive  on  the  appellate  court.  But  as  this 
case  was  on  a  writ  of  error  from  the  refusal  of  the 
lower  court  to  obey  the  mandate,  the  question 
was  reconsidered,  and  then  the  judgment  of  the 
lower  court  rendered  on  tbe  mandate  was  re- 
versed. 

A  judgment  for  plaintiff  on  the  second  trial  will 
be  affirmed  where  the  d«^fect8  preventing  recov- 
ery upon  a  former  trial  and  appeal  have  been 
supplied.  Oonstant  v.  University  of  Bochester,  17 
N.  Y.  Supp.  868w 

In  Aspen  Min.  jk  8.  Co.  v.  Billings,  150  T7. 8. 81, 81 
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Tbe  reason  of  the  rule  Is  shown  by  the  coq- 
curriog  decisions  of  the  Supreme  Court  of  the 
United  States  and  of  the  states  to  rest  on  the 
rule  of  res  judicata, 

Irvine*  C,  fled  the  following  opinion: 
This  was  an  action  by  Foxworthy  against 
the  city  of  HastiDgs  to  recover  for  personal 
injuries  by  him  sustained  through  falling  upon 
a  sidewalk  where  it  was  alleged  the  city  had 
permitted  ice  and  snow  to  accumulate  and 
remain.  The  case  has  acquired  a  long  history. 
In  its  early  course  the  district  court  overruled 
a  demurrer  to  one  count  of  the  answer,  and,  a 
Judgment  of  dismissal  having  been  entered, 
the  plaintiff  brought  the  case  to  this  court* 
where  the  judgment  of  the  district  court  was 
reversed.  Foxworthy  v.  Bastings,  23  Neb.  772. 
The  case  was  remanded  to  the  district  court. 
A  trial  was  had,  resulting  in  a  verdict  for  the 
defendant,  and  the  case  was  again  brought  to 


this  court,  and  the  judgment  reversed  for  error 
in  the  instructions.    25  Keb.  188.     A  second 
trial  having  resulted  in  another  verdict  for  the 
defendant,  Foxworthy  again  brought  the  case- 
here,  where  it  was  for  the  third  time  reversed, 
this  time  for  the  insufficiency  of  tbe  evidence. 
31  Neb.  825.     After  tbe  cause  had  been  tbe  last 
time  remanded,  a  change  of  venue  waa  taken 
to  Kearney  county,  where  the  case  has  been 
again  tried,  this  trial  resulting  in  a  verdict  and 
judgment  for  the  plaintiff  for  $5,000.     The* 
city  now  brin^  tbe  case  here  for  review.      Of 
the  errors  assigned  we  shall  notice  only  two. 
which  raise  the  same  question.    These  are  that 
the  court  erred  in  overruling  the  objection  or 
the  defendant  to  the  introductiou  of  any  evi- 
dence, on  the  ground  that  the  petition  does  not 
state  a  cause  of  action;  the  other,  that   the 
verdict  was  not  sustained  by  sufficient  evidence. 
The  city  of  Hastings  has  been,  ever  since  the- 
events  complained  of,  a  city  of  the   second 


L.  ed.  (^.  and  In  Re  Pike,  76  jPed.  Bep.  400,  it  was 
■aid  that  an  appeal  cannot  be  taken  from  a  decree 
entered  by  tbe  court  below  In  accordance  with  tbe 
mandate  of  tbe  appellate  court. 

In  Texas  &  P.  R.  Co.  v.  Anderson,  148  U.  8.  2a?« 
87  L.  ed.  717,  it  was  held  tbet  the  circuit  court  of 
appeals  cannot  review  by  writ  of  error  a  judgment 
of  the  circuit  cuurt  made  in  compliance  with  tbe 
mandate  of  tbe  United  States  Supreme  Court. 

In  Biscoe  v.  Tucker,  14  Ark.  528.  it  was  said  that  on 
a  second  appeal  no  question  can  be  returned  to  tbe 
supreme  court  in  a  chancery  appeal,  where  final 
decree  is  directed  by  the  supreme  court,  except 
such  as  may  rarely  arise  out  of  proceedings  that 
are  bad  subsequest  to  the  mandate. 

An  order  which  merely  carries  out  the  decision 

of  the  circuit  courtand  tbe  mandate  of  tbe  supreme 

court  is  not  appealable.    State  v.  Merri  man,  84  S.  C. 

677. 

d.  As  to  evidence, 

A  prior  decision  is  conclusive  upon  a  subsequent 
appeal  where  the  same  questions  are  presented  in 
regard  to  the  same  evidence,  or  to  similar  rulings 
on  evidence. 

So,  the  decision  upon  a  prior  appeal  was  conclu- 
glve  upon  the  second  appeal,  where  no  material 
change  was  made  In  the  evidence.  Higgins  v. 
T.  Grouse,  66  N.  T.  S.  K.  94;  Stanton  v.  French,  91 
Gal.  274;  Anderson  v.  Dickinson,  84  N.  Y.  Supp.  610: 
Larkin  v.  Burlington.  C.  R.  &  N.  R.  Co.  91  Iowa, 
654;  Todd  v.  Union  Dime  Sav.  Inst.  128  N.  T.  686; 
New  York.  L.  B.  &  W.  R.  Co.  v.  National  S.  S.  Co. 
43  N.  Y.  B.  R.  861;  West  v.  Douglas,  146111. 164;  Poor- 
man  V.  Mills,  48  Cal.  326;  Russell  v.  Harris.  44  Cal. 
488;  Souder  v.  JefTries,  107  Ind.  662;  Gernau  v. 
Oceanic  Steam  Nav.  Co.  28  N.  Y.  Supp.  1143;  Jones 
V.  Brooklyn  Heights  R.  Co.  86  N.  Y.  Supp.  1127: 
Nassau  Bank  v.  Campbell,  74  Hun,  616:  Clerklee  v. 
Mundell,  4  Harr.  Sc  J.  487;  Preston  v.  Leighton,  6 
lld.97. 

And  where  the  question  in  regard  to  evidence 
was  the  same.  Washington  Gasllgbt  Co.  v.  EcklofT, 
JB8  Wash.  L.  Rep. 646. 

And  where  the  question  was  as  to  the  weight  of 
the  evidence,  and  as  it  was  substantially  the  same 
on  both  appeals.  Bevis  v.  Baltimore  Ss  O.  R.  Co.  30 
Mo.  A  pp.  564. 

And  where  the  question  was  as  to  the  sufficiency 
of  plflintiff^s  evidence  to  carry  the  case  to  the  jury, 
and  this  was  substantially  involved  in  the  second 
appeal.    Leeser  v.  Boekbolf,  88  Mo.  App.  446. 

And  where  the  judgment  was  reversed  on  prior 
appeal  holding  that  upon  the  conceded  facts 
plaintiff  was  bound  to  recover,  and  tbe  evidence  on 
the  second  appeal  was  the  same.  State,  Schon- 
borst,  V.  Henning,  55  Mo.  App.  678. 
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And  where  on  the  prior  appeal  from  a  motion  by 
plaintiff  for  a  new  trial  it  was  held  that  tbe  plaiotilT 
wa8  entitled  to  judgment,  and  there  was  no  chanir^ 
in  the  evidence  on  second  trial.  King  v.  La  OraDge,. 
61  Cal.  22L 

And  where  a  new  trial  was  granted  on  tbe  fhrat. 
appeal  because  tbe  verdict  was  not  sustained  by 
the  evidence,  and  there  was  no  material  change  ii» 
the  evidence  on  the  second  appeal.  Boberts  v. 
Boston  &  M.  B.  Co.  88  Me.  260. 

And  where  on  the  first  appeal  it  was  decided  that- 
^contributory  negligence  barred  a  recovery,  anti 
tbe  evidence  on  tbe  second  trial  was  the  same. 
Mynning  v.  Detroit,  L.  &  N.  R.  Co.  67  Mich.  077. 

And  where  the  evidence  on  the  second  trial  wma- 
changed  from  inferential  to  direct  proof,  and  the 
court  of  appeals  held  on  tbe  first  appeal  that  the- 
plaintiff  cou  Id  not  recover  on  the  evidence.  Fowler 
V.  Metropolitan  L.  Ins.  Co.  13  N.  Y.  S.  R.  OSS. 

And  where  tbe  former  decision  reversed  a  Judir- 
ment  which  directed  a  dismissal  of  the  complaint 
and  granted  a  new  trial,  and  a  second  trial  was  luut 
on  the  same  evidence.  Price  v.  Holman,  41  N.  T. 
S.  R.  68B. 

And  where  the  action  was  in  ejectment,  and  after 
affirmance  a  new  trial  was  taken  under  the  stat- 
ute, and  tbe  evidence  was  the  same  in  both  cases. 
Miller  V.  Pence.  131  Bl.  122. 

And  where  tbe  first  decision  was  that  plaintllT 
did  not  establish  any  cause  of  action,  and  the 
change  in  the  evidence  did  not  entitle  the  plaintiff  to 
go  to  the  Jury  on  thesecond  triaL  Breok  v.  Ringler,. 
66  N.  Y.  S.  R.  881;  McClaren  v.  Indianapolis  4k  Y.  &. 
Co.  83  Ind.  324. 

And  where  the  decision  upon  the  prior  appeal 
was  by  the  court  of  appeals,  and  the  facts  proved 
on  the  new  trial  were  not  materially  different. 
White  V.  Wood,  21  N.  Y.  Supp.  1124. 

And  where  tbe  new  evidence  on  the  second  trial 
was  only  cumulative.  Hickman  v.  Link,  116  Mo. 
128. 

And  where  the  same  question  was  presented  on  a 
ruling  on  the  admission  of  evidence.  Hambletoo 
V.  Tenant,  4  Harr.  &  J.  440. 

^  As  to  party, 

A  decision  upon  a  pribr  appeal  is  conclusive  upon- 
a  subsequent  appeal  where  the  same  question  has- 
been  settled  on  the  prior  appeal,  although  the  sub- 
sequent appeal  is  made  by  a  different  party  in  tbe 
same  action. 

So,  the  decision  on  a  former  appeal  was  conclu- 
sive upon  a  second  appeal  where  the  new  parties^ 
wife  and  children,  were  represented  by  a  trustee i» 
the  first  case,  and  the  prior  decision  was  favorable 
to  another  new  party,  the  assignee  in  bankruptcy. 
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«1aa8,  baTiDg  more  than  6,(KK)  inhabitants;  and 
§  34,  cbap.  14,  art.  2,  Gomp.  Stat.,  providing 
for  the  government  of  such  cities,  is  as  follows : 
"All  claims  against  the  city  must  be  presented 
in  writing  with  a  full  account  of  the  items 
verified  bj  the  oath  of  the  claimant  or  his 
agent  thai  tbe  same  is  correct,  reasonable,  and 
just,  and  no  claim  (or  demand)  shall  be  audited 
or  allowed  unless  presented  and  verified  as 
proTided  for  in  ibis  section;  provided,  no  costs 
shall  be  recovered  against  such  citv  in  any 
action  brought  against  it  for  aoy  unliquidated 
claim,  including  claims  for  personal  injuries 
sustained  by  reason  of  the  negligence  of  such 
city,  which  has  not  been  presented  to  the  city 
council  lobe  audited;  nor  upon  claims  allowed 
in  pcLTt,  unless  tbe  recovery  shall  be  for  a 
[ireater  sum  than  the  amount  allowed,  with  the 
interest  thereon;  provided,  further,  that  all 
actions  against  such  city  for  injury  or  damage 
to  person  or  property  hereafter  sustained  by 


reason  of  the  negligence  of  such  city  most  be 
brought  within  six  months  from  the  date  of 
sustaining  the  same;  and  to  maintain  such 
action  it  shall  be  necessarv  that  the  party  file 
in  the  office  of  the  city  clerk,  within  six  months 
from  the  date  of  the  injury  or  damage  com- 
plained of,  a  statement  giving  full  name  and 
the  time,  place,  nature,  and  circumstances  of 
the  injury  or  damage  complained  of,  and  the 
name  or  names  of  the  witness  or  witnesses' 
thereto.*'  Tbe  case,  when  first  presented  to 
this  court,  called  for  a  consideration  of  this 
section.  The  defendant  had  pleaded  cbat  the 
action  was  not  brought  within  six  months 
from  the  time  when  the  plaintiff  had  sustained 
his  injury.  It  was  to  this  plea  that  tbe  plaintiff 
demurred.  Tbe  court  held  (23  Neb.  772)  that 
that  portion  of  the  section  we  have  quoted, 
requiring  that  actions  shall  be  brought  within 
six  months,  was  invalid,  and  that  toe  general 
statute  of  limitations  applied.     Tbe  city's  con- 


Saeh  new  parties  cannot  question  the  former  de- 
c'iafon.    Rngely  v.  Bobinson,  19  Ala.  406. 

And  wbere  tbe  prior  decision  determined  tbe  in- 
terest of  the  plaintffl  and  bis  oodef endant  and  a  de- 
fendant in  the  land,  and  tbe  defendant  afterwards 
acquired  Uie  interest  of  tbe  coplaintlff  In  tbe  judir- 
meot.    Hasarln  v.  dark,  71  Gai.  iU. 

And  where  tbe  prior  judflrment  settled  tbe  rifrbts 
of  two  persons  to  be  appointed  ezeoutore,  and 
one  of  them  died  after  the  former  appeal  Be 
Pacbeco^  Estate,  89  GaL  23^4. 

And  where  tbe  prior  appeal  was  by  other  defend- 
ants, and  tbe  same  question  was  involved.  Hunter 
V.  Hubert  (Cal.)  89  Pac.  634. 

And  wbere  the  prior  decision  was  on  an  appeal 
\>y  one  of  the  defendants,  and  tbe  other  defendant 
waa  made  a  party  to  tbe  appeal  hut  Hied  a  dis- 
claimer and  prosecuted  the  second  appeal.  The 
reversal  of  the  Judgment  on  tbe  prior  appeal 
-operated  upon  all  the  parties  to  tbe  record.  Mason 
V.  Bark.  120  Ind.  404. 

And  where  tbe  oase  had  been  remanded  with  in- 
struction to  render  a  decree,  and  before  entry  an- 
other party  prosecuted  a  writ  of  error.  Phelps  ▼. 
Davis,  2  J.  J.  Marsh.  868. 

And  where  some  of  tbe  parties  who  did  not  Join 
in  the  prior  appeal  attempted  to  prosecute  tbe  sec- 
ond appeal.  COnery  ▼.  New  Orleans  Waterworks 
<:o.  42  La.  Ann.  441. 

And  where  the  prior  appeal  was  t>y  one  of  the  de- 
fendants find  the  second  appeal  was  by  both  of  tbe 

-defendants.   Kansas  City  v.  Neal,  1  Mo.  A  pp.  Bep. 

J98. 

And  where  the  first  appeal  was  taken  by  one  of 
the  parties  to  an  action,  and  the  second  appeal  was 
taken  about  nine  months  thereafter  by  another 
party,  whoee  rlirhts  were  dependent  upon  that  of 
ibe  prior  appellant.  Musgrave  v.  Staylor,  86  Md. 
123. 

An  appeal  by  two  persons  was  a  bar  to  applica- 
tion for  a  mandamus  compelllnsr  the  trial  court  to 
grant  an  a  ppeal  to  one  of  them.  State  v.  First  Disc 
<:ourt  Judge,  12  Rob.  (La.)  320. 

See  also  Newberry  v.  Blatchford,  106I1L  684.  subd. 
4.  As  to  crvn  avpeaJs, 

t,  AmU)  molten  neeesaarUy  involvedL 

Matters  neoessarllylnvolTed  In  the  determination 
of  a  question  on  appeal  are  settled  by  the  decision 
when  the  same  are  again  presented  on  a  subsequent 
appeal. 

So.  tbe  decision  npon  a  prior  appeal  was  oonclu- 
«<7e  on  a  second  appeal  where  the  question  pre- 
wnted  on  the  second  appeal  was  necessarily 
involved  in  the  prior  decision.    Hutchinson  ▼.  Chi- 
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cagu  &  N.  W.  B.  Co.  41  Wis.  641:  Downer  ▼.  Cross,  9 
Wis.  871;  Bangs  ▼.  Ptrong,  4N.  Y.  815;  Headley  v. 
ChalliBS,  15  Kan.  602;  Crockett  ▼.  Qray,  81  Kan.  846; 
National  Park  Bank  y.  Haas,  49  N.  Y.  S.  R.  772; 
Hollowbusb  ▼.  M<20onnel«  12  111.  20B;  Bversdon  t. 
Mayhew,  86  Cal.  1. 

And  where  the  same  questions  were  necessarily 
Involved,  and  tbe  conclusion  declared  could  not 
have  been  reached  without  either  expressly  or  im- 
pliedly deciding  such  questions.  Forgerson  v. 
Smith,  104  Ind.  246. 

And  where  the  same  question  must  have  been 
considered  upon  tbe  prior  appeal.  Milbank  v. 
Jones.  61 N.  Y.  8b  R.  616. 

And  where  the  same  questions  were'expressly  or 
bynec«*e8ary  implication  decided  on  the  first  ap- 
peal.   McKlnney  v.  State,  Nixon,  117  Ind.  26. 

And  where  the  same  question  was  Involved  in  the 
former  writ  of  error.  Board  of  Education  t.  Par- 
sons, 24  W.  Va.  562. 

And  where  tbe  same  question  was  involved  in  the 
prior  decision,  although  not  discussed  in  such  de- 
cision.   .Toelln  V.  Co  wee,  66  N.  Y.  626. 

And  wbere  the  same  matter  was  necessarily 
passed  upon  in  the  first  appeal  although  not  ad- 
verted to  in  the  opinion.  Williams  ▼.  Bogers,  14 
Bush,  776. 

And  where  such  prior  decision  In  its  meaning  and 
effect  held  that  payments  of  encumbrances  should 
be  treated  as  payments  on  the  price  of  land,  al- 
though tbe  question  did  not  appear  to  have  been 
formally  raised  or  considered  on  the  former  appeal* 
and  on  the  second  trial  it  was  insisted  that  the  pay- 
ments should  be  treated  as  set-oflS.  Stuart  ▼. 
Heiskeli,  86  Va.  191. 

And  where  the  same  question  was  involved,  and 
granting  a  new  trial  on  one  Issue  only  excludes  ail 
other  questions.    Pratt  v.  Boston  Heel  &  L.  Co.  184  • 
Mass.  80a 

And  where  the  same  question  was  directly  and 
expressly  or  by  implication  and  in  substance  dis- 
posed of  by  such  appeal.  Camden  v.  Wemlnger, 
7  W.  Va.  628. 

And  where  tbe  legal  effect  of  the  facts  in  each 
appeal  was  tbe  same  although  not  identical.  Ams- 
den  V.  Atwood,68yt.  822. 

And  wbere  the  same  question  was  Involved,  it 
was  said  that  the  remedy  for  any  errors  must  be 
through  the  legislature.  Luning  v.  State,  1  Cband. 
(Wis.)  206. 

'  And  where  the  same  question  was  Involved,  al- 
though the  case  was  reversed  upon  another  ques- 
tion.   Adams  v.  Fisher,  76  Tex.  667. 

And  where  the  same  question  was  Involvedt 
although  a  part  of  the  former  opinion  was  not  ap- 
plicable to  the  second  decision  because  certain  evi* 
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tention  now  is  that,  Dotwitbstanding  tbat  deci- 
sion, the  last  clause  of  the  section  is  Talid,  and 
that  no  action  can  be  maintained  unless  the 
plaintiff,  within  six  months  from  the  date  of 
the  injury,  filed  in  the  office  of  the  city  clerk 
a  statement  of  the  time,  place,  nature,  and 
circumstances  of  the  injury,  and  the  names  of 
the  witnesses.  The  amended  petition  avers 
tbat  the  injury  wassustained  January  21,  1886, 
and  that  the  statement  was  filed  Julv  28,  or 
more  than  six  months  thereafter.  There  are 
averred  other  facts,  by  which  it  is  sought  to 
excuse  the  delay.  This  feature  will  be  consid- 
ered separately.  The  petition  and  proof  both 
show  that  no  statement  was  filed  within  the 
period  required  by  the  statute,  and  it  is  in  this 
respect  that  the  city  claims  that  the  petition 
and  proof  are  defective. 

The  first  opinion  in  the  case  related  solely  to 
that  portion  of  the  section  providing  a  special 
period  of  limitations,  but  m  the  opinion  the 


following  language  was  used :    '  ^QuesliooB,  n  o 
doubt,  will  arise  as  to  the  validity  of  the  provi- 
sion requiring  notice  of  the  names  of  the  wit- 
nesses, etc.,  to  be  given  to  the  city  council  at  tbe 
time  the  claim  for  damages  is  nled.    But  that 
matter  does  not  properly  arise  in  this  case. 
While  it  is  proper  to  present  the  names  of  sucU 
witnesses  to  the  city  authorities,  in  order  that 
the  validity  of  the  claim  may  be  investigated, 
yet  it  is  believed  that  the  failure  to  do  so  will 
not  defeat  a  recovery,  although  it  may  afifecc 
the  question  of  costs. '^    While  by  this  languago 
there  is  ventured  an  intimation  that  the  action 
would  lie  notwithstanding  the  failure  to  file  a 
statement,  the  court  expressly  states  that  the 
question  was  not  involved  in  the  record  as  then 
presented.    Since  the  last  hearing  of  the  case  in 
this  court  it  has  been  decided  that  a  provision 
almost  identical  in  the  charter  of  cities  of  the 
first  class  having  more  than  25,000  inhabitants, 
is  valid,  and  that  the  filing  of  the  statement  re- 


denoe  in  the  first  trial  was  not  in  the  eeoond.  Mur- 
phy V.  Hays,  56  N.  Y.  8.  R.  885. 

ADd  where  tbeqneetlon  was  neoessarlly  involved 
in  the  prior  decision.  But  questions  which  had  not 
been  submitted  and  were  subsequently  raised  may 
be  escamined  on  second  appeal.  Qreen  v.  Spring- 
field, 180  HI.  5S0. 

And  where  the  prior  decision  was  by  the  supreme 
court  on  a  question  reserved  by  the  suptsrior  court, 
and  the  same  question  was  involved,  or  should  have 
been  presented.  New  Haven  &  N.  Co.  v.  State,  U 
Conn.  876. 

See  further.  Clary  v.  Hoagland,  6  Cal.  666,  and 
Champaign  County  v.  Beed.  106  HI,  889,  subd.  h: 
Oreat  Western  R.  Co.  v.  Hawkins,  18  Mich.  427,  and 
Forester  v.  St.  Louis,  I*  M.  &  S.  K.  Co.  26  Mo.  App. 
123,  subd.  1;  Warren  v.  Raymond,  17  S.  C.  163,  subd. 
n;  Clews  v.  Bank  of  New  York  Nat.  Bkg.  Aaso.  105 
N.  Y.  886,  subd.  r. 

g,  ABto  matten  of  estoppeL 

The  general  doctrine  of  estoppel  applies  on  a 
sutMcquent  appeal,  where  a  party  attacks  a  prior 
decision  as  to  pomts  on  which  his  conduct  of  the 
case  was  the  controlling  element. 

So,  the  decision  on  a  former  appeal  was  held  con- 
clusive in  a  subsequent  appeal,  where  the  questions 
made  on  the  second  appeal  by  an  attempt  to  cor- 
rect the  record  had  k>een  decided  on  the  former 
trial  as  though  the  record  was  before  the  court.  A 
party  who  presents  a  defective  record  is  concluded 
by  the  decision  thereon.  Adams  v.  Horsefield,  U 
Ala.  223. 

And  where  the  same  question  was  involved, 
whatever  might  now  be  said  of  the  conclusion  then 
reached.  '*It  does  not  lie  in  the  mouth  of  the  same 
party  now  to  shift  bis  position,  and  adopt  a  differ- 
ent view,  and  to  put  the  circuit  court  in  the  wrong, 
merely  because  it  tried  the  cause  upon  a  theory 
wbicn  we  had  laid  down  for  it,  which  theory  was 
pressed  upon  us  by  the  party  who  now  complains 
of  it."    Hill  v.  Morris,  21  Mo.  App.  256. 

And  where  concessions  were  made  on  the  former 
trial  tbat  controlled,  even  if  the  concessions  were 
improperly  made,  by  the  party  who  afterwards 
questioned  the  same.  Henry  v.  Quackenbush,  48 
Mich.  415. 

See  also  San  Francisco  v.  Spring  Valley  Water- 
works, 63  Cal.  606,  subd.  q. 

h.  Am  to  matterB  of  jurisdiction. 

The  failure  to  raise  the  question  of  Jurisdiction 
on  or  before  the  prior  appeal  will  prevent  a  party 
from  raising  tbat  question  on  a  subsequent  appeal. 
Although  there  is  an  IlliDois  case  to  the  contrary, 
it  has  been  in  elfeet  overruled. 
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So,  the  decision  upon  a  prior  appeal  was  conelus- 
ive  on  the  second  appeal,  where  the  question  pre* 
sented  was  one  of  jurisdiction,  as  such  questioa 
must  have  been  involved  in  the  prior  appeal. 
Clary  v.  Hoagland,  6  Cal.  686. 

And  where  the  facts  were  the  same.  It  was  in* 
sisted  that  the  trial  court  did  not  have  Jurisdictfoo, 
but  that  question  was  before  the  court  on  the  prior 
appeal,  and  was  necessarily  determined  in  remand- 
ing the  case.  Champaign  Company  v.  i&eed«  IDS 
111.  880. 

And  where  the  first  appeal  was  upon  a  ruling  on 
an  instruction,  and  the  second  appeal  questionect 
the  Jurisdiction  which  was  involved  in  the  prior 
case.  The  fact  that  the  reversal  of  the  case  wa» 
placed  on  other  grounds  was  conclusive  tbat  the 
supreme  court  first  entertained  the  opinion  tbat 
the/  objection  to  the  jurisdiction  of  the  district 
court  was  untenable.  (But  notwithstanding  thi» 
the  supreme  court  discussed  the  question  of  Juris- 
diction.)   Clarke  v.  Lyon  County,  8  Kev.  18L 

And  where  after  the  term  of  the  first  decision  m 
motion  was  made  to  admit  an  administrator  aa  m. 
party,  and  to  change  the  mandate  showing  that 
the  suit  had  abated.  Whether  the  prior  decision 
was  right  or  wrong  after  the  mandate  was  sent 
down,  it  was  too  late  to  question  tbe  jurisdiction 
of  tbe  lower  court.  Noonan  v.  Bradley,  79  U.  8.  i:^ 
Wall.  131, 20  L.ed.  279. 

And  where  an  attempt  was  made  for  the  flmt 
time  to  question  tbe  jurisdiction  of  tbe  court  in 
the  original  suit.  Whyte  v.  Glbbes.  61  U.  S.  '^ 
How.  542, 15  L.ed.  1016. 

And  where  it  was  attempted  to  question  tbn 
jurisdiction  of  the  circuit  court  after  the  maodate^ 
from  the  supreme  court.  Skillern  v.  May,  10  U.  S. 
SCranch,  267, 8  L.  ed.  220. 

And  where  it  was  attempted  to  question  the- 
jurisdictloo  of  the  circuit  court  in  the  original 
case,  which  had  beezi  determined  by  the  supreme 
court.  Nashua  &  L.  R.  Corp.  v.  Boston  ft  L.  U. 
Corp.  61  Fed.  Rep.  628,  5  U.  S.  App.  07. 

And  where  it  was  attempted  on  tbe  second  ap- 
peal for  tbe  first  time  to  question  tbe  jurisdiction 
of  tbe  justice  of  tbe  peace  in  tbe  original  suit.  The 
question  of  Jurisdiction,  if  available  on  the  prior 
appeal,  could  not  now  be  taken  advantage  oi^ 
Rutherford  v.  Lafferty,  7  Ark.  4fiti. 

But  in  Semple  v.  Anderson.  9  ill.  546.  the  decision 
upon  a  prior  appeal  was  not  conclusive  upon  tfae- 
second  appeal,  where  tbe  first  decision  was  upon 
tbe  question  as  to  the  sufficiency  of  the  declaru> 
tion.  and  the  point  made  upon  tbe  second  appeal 
was  that  tbe  court  had  not  Jurisdiction  bccaus^o 
process  was  sent  into  another  county,  and  the  dec- 
laration did  not  show  where  tbe  action  accrued  or 
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Siired  to  a  condition  precedent  to  maintainiDs 
e  action,  and  must  be  alleged  and  proved. 
Idneoln,  v.  Grant,  88  Neb.  809;  Dayton  v.  Lin- 
eo^n,  89  Neb.  74.  In  Lincoln  v.  Orant  there 
was  cited  on  behalf  of  the  contention  that  the 
statatorj  provision  was  not  mandatory  the  lan- 
guage we  have  quoted  from  the  first  opinion  in 
Uiis  case;  and  the  court  in  the  opinion  in  the 
Grant  Cam  observed  that  this  language  was  a 
mere  didum^  and  so  intended.  The  opinion  in 
the  Grant  OaiM  was  concurred  in  by  the  author 
of  the  opinion  in  28  Neb. :  so  it  is  manifest  that 
the  court  did  not  in  the  latter  opinion  undertake 
to  decide  the  question.  So  far  as  any  express 
decision  or  actual  consideration  of  the  question 
is  concerned,  it  has  never  arisen  in  this  case, 
and,  following  the  decision  in  Lincoln  v. 
Qrant^  tbe  question  must  be  solved  in  favor  of 
the  contention  of  the  city,  unless  by  Implication 
it  has  formerly  been  otherwise  resolved  in  this 
case,  and  unless,  further,  the  court  is  bound  by 


such  implied  decision  so  far  as  this  case  is  con- 
cerned, notwithstanding  its  deliberate  judg- 
ment to  the  contrary  in  the  Grant  Case.  Tbe 
defendant  in  error  contends  that  there  has  been 
such  an  implied  decision,  and  that  this  court  is 
80  bound.  To  this  contention  counsel  addresa 
an  argument  of  great  technical  force,  supported 
by  ver^  respectable  authoritv.  Referring  to 
the  decision  in  28  Neb.,  it  will  be  remembered 
that  the  case  was  there  presented  to  reverse  the 
overruling  of  a  demurrer  to  the  answer.  It  ia 
a  familiar  rule  of  pleading,  repeatedly  enforced 
bv  this  court,  that  a  demurrer  brings  up  for  re- 
view not  only  the  pleading  demurred  to.  but  all 
prior  pleadings,  and  Judgment  on  the  demurrer 
must  Ro  against  that  party  who  la  guilty  of  the 
first  defect.  Bennet  v.  HarguM,  1  Neb.  419; 
Hoioer  v.  Aultman,  27  Neb.  251.  Regarding 
this  rule,  it  is  therefore  clear  that  the  ciiy  on  the 
first  hearing  could  have  invoked  the  aid  of  that 
clause  of  the  statute  we  are  now  considering 


the  reddenoe  of  the  parties,  and  the  plaintiff  In  er- 
ror in  the  last  case  had  not  waived  his  privilege. 

Tbe  case  of  Semple  v.  Anderson,  wpra^  was  cited 
and  approved  in  Offle  v.  Turpln,  8  III.  App.  458,  to 
tbe  effect  that  a  court  will  not  fro  l)ehind  its  former 
adjudicatioo  even  thouirb  It  shall  appear  upon  the 
record  that  the  court  acted  without  Juriadictioo; 
but  ihfe  was  not  the  decision  of  the  court  tn  the 
Semple  Gase«  and  was  the  disousBton  of  the  decisions 
in  cases  quoted,  and  tbe  contrary  was  directly  de- 
cided in  tbe  case  of  Semple  v.  Anderson. 

Id  Kenney  v.  Qreer,  18  111.  4ft?,  M  Am.  Dea  489, 
the  rule  waa  laid  down  that  the  jurisdiction  of  tbe 
laperior  court  will  be  presumed,  and  to  this  extent 
Semple  v.  Anderson,  supra,  and  a  large  number  of 
inrfor  cases  In  Illinois  to  the  contrary,  were  over- 
ruled. The  effect  of  this  would  be  that  a  plea  to 
the  jurisdiction  should  be  made  in  order  to  raise 
tbe  question. 

See  also  Magwire  v.  Tyler  (**Tyler  v.  Magwlre"), 
84  n.  8. 17  Wall.  282, 21 L.  ed.  583:  Dilwortb  v.  Curts, 
19BI11.S06;  Boone  v.  Shackleford.  66  Mo.  408;  Wash, 
inyton  Bridge  Co.  v.  Stewart,  44  U.  S.  8  How.  418, 
llL.ed.  666;  Fowler  v.'Biahop,88  Conn.  199,  subda. 
in,n. 

U  A§to  dtfecttoe  appeals 

A  decision  under  a  prior  appeal,  which  is  inef- 
fectual owing  to  technicalities,  as  defective  record, 
not  taken  In  time,  or  failure  to  assign  error  and 
tDe  like,  baa  been  held  conclusive  upon  the  same 
matter  disposed  of  in  that  appeal. 

So,  the  decision  upon  a  prior  appeal  was  conclu- 
live  on  tbe  aecocd  appeal  where  the  prior  decision 
affirmed  the  judgment  of  the  trial  court  for  failure 
to  serve  copies  of  the  case  and  points.  Tbe  proper 
mode  in  the  second  appeal  was  to  object  to  the 
court  considerlDg  questions  that  might  have  been 
raised  on  the  first  appeal.  Schleuder  v.  Corey,  80 
Minn.  GOL 

And  where  an  order  striking  out  an  answer  as 
>bam  was  affirmed  for  failure  of  the  appellants  to 
■erre  printed  copies  of  the  return,  assign meots  of 
error  and  brief,  and  judgment  for  plaintiff  baving 
been  entered  the  defendants  appealed  from  that 
JudgmeDt.    MazweU  v.  Schwartz,  56  Minn.  414. 

And  where  tbe  first  appeal  affirmed  a  case  for 
▼BDt  of  assignment  of  error  and  on  tbe  second  ap- 
peal tbeerldence  would  have  entitled  to  a  different 
i^uit,  but  It  was  held  tbat  tbe  affirmance  precluded 
any  otber  decision.  Miller  v.  Berneoker.  46  Mo.  194. 
And  where  there  was  no  assiiroment  of  errors 
going  to  the  rulings  of  the  chHUcellor.  although 
Ala.  Code,  8  683,  provided  that  the  supreme  court 
in  deciding  the  case,  wben  there  is  a  conflict  be> 

tweeo  its  existing  opinion  and  any  former  rulings 
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in  the  case,  most  be  governed  by  what  in  its  opin- 
ion at  that  time  is  law,  without  regard  to  suctai 
former  ruling.  National  Commercial  Bank  v.  Mc- 
BoQuell,  92  Ala.  887. 

And  so  where  the  first  appeal  was  from  a  final 
decree,  which  was  affirmed,  and  the  second  appeal 
was  from  subsequent  proceedings,  but  more  than 
twelve  months  from  the  rendition  of  tbe  decree. 
Ala.  Code,  •  6t!8  a,  providing  that  a  prior  appeal 
shall  not  be  binding  in  case  of  error,  does  not  ap- 
ply to  such  a  case.  Stoudenmire  v.  De  Bardelaben* 
86  Ala.  86. 

And  where  the  supreme  court  had  decided  other- 
wise, since  the  prior  decision  and  tbe  pleadings  on 
the  second  appeal  did  not  squarely  present  the 
question  for  decision.  Stevenson  v.  Edwards,  98 
Mo.  628. 

See  also  Schleuder  v.  Oorey,  80  Minn.  801,  subd.  n. 

j.  .As  to  cross-appeals. 

A  decision  upon  a  prior  appeal  fa  conclusive* 
where  a  subsequent  appeal  is  taken  on  oross-ap- 
peal,  if  tbe  prior  decision  disposes  of  the  question 
presented  on  the  cross-appeal. 

So,  tbe  decision  on  a  prior  appeal  was  conclusive 
on  a  second  appeal  where  the  question  on  the  sec- 
ond appeal  should  have  been  presented  by  cross- 
appeal  at  the  first  decision.  The  supreme  court 
will  not  try  a  case  by  instalments.  Still  v.  Ander- 
son, 63  Miss.  646. 

And  where  the  defendant  appealed  in  the  first 
case,  and  the  second  appeal  was  by  the  plaintiff 
below,  who  should  have  prosecuted  a  cross-appeal 
on  the  first  appeal.  He  cannot  resist  an  appeal 
and  obtain  an  aiifirmance  of  bis  decree  and  tbere- 
after  prosecute  an  appeal  from  a  portion  of  the 
decree  which  he  Insisted  should  be  aiflrmed.  Gas- 
ton V.  Gaston,  64  Miss.  &12b 

And  where  a  bill  for  an  injunction  for  infringe- 
ment of  a  patent  was  answered  on  two  grounds* 
first  that  the  complainant  was  not  the  inventor, 
and,  second,  that  respondent  used  the  machine  un- 
der a  license.  Tbe  court  l)elow  sustained  the  last 
defense  and  entered  a  decree  dismissing  the  bill, 
and  the  complainant  appealed,  and  tbe  case  was 
reversed,  and  the  defendant  tbereaf ter  appealed 
for  failure  to  sustain  the  first  defense;  but  tbis  ob- 
jection was  made  on  tbe  first  appeal  and  was  con- 
sidered by  tbe  court,  although  not  a  part  of  the 
first  decree.  Corning  v.  Troy  Iron  &  N.  Factory 
Co.  66  U.  S.  15  How.  451, 14  L.  ed.  768. 

And  where  tbe  defendant  filed  no  cross  bill  of 
exceptions  against  the  allowance  of  an  amendment 
of  the  declaration,  and  a  judgment  srrantlng  a  new 
trial  to  the  defendant  was  affirmed  on  tbe  prior 
appeal,  and  on  the  second  trial  the  verdict  was  for 
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aflralnst  the  demurrer  to  its  answer^  and  that  a 
decision  on  the  lines  of  the  Grant  Que  would 
have  resulted  in  the  affirmance  of  the  judgment 
•on  the  ground  that  the  petition  was  detective 
for  not  pleading  a  compliance  with  the  last 
•clause  of  the  section.  It  may  then  be  fairly  said 
that  the  court,  by  sustaining  the  demurrer  to  the 
answer.impHedly  held  that  the  petition  did  statea 
cause  of  action,  and  that  it  was  therefore  not  nec- 
essary to  plead,  and  consequently  not  necessary 
to  prove,  a  compliance  with  the  provision  we 
are  considering.  So,  again,  on  each  of  the 
other  occasions  when  the  case  was  before  this 
court,  similar  considerations  would  have  led 
to  the  affirmance  of  the  judgments  in  favor  of 
the  city  on  the  ground  that,  notwithstanding 
any  of  the  errors  which  in  fact  led  to  a  rever- 
shI,  the  judgment  was  the  only  one  which 
could  have  been  rendered  under  the  pleadings 
and    proof.     We  think,  therefore,    that   the 


plaintiff  in  error  has  quite  clearly  established 
the  proposition  that  the  question  under  con- 
sideration, had  it  been  presented,  would  bave 
controlled  any  of  the  former  decisioos;  and 
that  the  court  may  be  said  to  have  already 
three  times  impliedlv  decided  the  question  now 
before  us  in  favor  oi  Foxworthy.  although  on 
no  occasion  was  that  question  in  fact  con- 
sidered or  actuallv  decided. 

The  argument  having  advanced  thus  far,  the 
defendant  in  error  invokes  the  application  of 
a  rule,  which  has  been  frequently  aonounoed 
by  appellate  courts,  that  a  ruling  once  made  in 
a  case  by  an  appellate  court,  while  it  may  be 
overruled  in  other  cases*  is  binding  both  upon 
the  inferior  court  and  upon  the  appellate  court 
itself  in  all  subsequent  proceedings  in  the  orig- 
inal case,  and  that  in  such  subsequent  proceed- 
ings neither  the  lower  court  nor  the  court  mak- 
ing the  ruling  can  depart  from  such  rulmg. 


plaintiff,  and  the  questions  presented  on  the  sec- 
ond appeal  were  as  to  the  alio  wanoe  of  the  amend- 
ment of  the  declaration.  Story  v.  Brown  (Gki.)  26 
S.B.682. 

And  where  the  bill  was  amended  on  remandfngrt 
but  the  questtoDS  presented  were  the  same,  and 
the  attorney  general  was  made  a  party  defendant, 
who  prosecuted  a  cross-appeal  from  tbe  second  de- 
cree. On  remanding  the  case  on  the  Urst  appeal 
the  court  should  have  dismissed  the  bill  in  con- 
formity with  the  prior  decision.  Newberry  v. 
Blatchford,  106  lU.  684. 

And  where  tbe  questions  settled  were  the  same. 
It  was  said  that  the  court  bad  neither  the  power 
nor  tbe  inclination  to  review  its  former  decision, 
«a  this  could  only  be  obtained  on  a  petition  for  a 
rehearing.  A  party  cannot  by  filing  a  cross  bill 
after  a  prior  decision  obtain  a  reconsideration  of 
the  same  question  that  he  made  in  his  answer  and 
which  was  decided  on  the  first  appeaL  Norton  v. 
Moshler,  114  111.  14A. 

But  the  decisioD  on  a  prior  appeal  was  not  oon- 
■clasive  on  tbe  second  appeal  where  the  case  was 
reversed  upon  cross-error  and  tbe  appellant  as- 
signed upon  tbe  second  appeal  the  rame  errors  as- 
signed upon  the  first  appeal,  and  which  were  not 
passed  upon  in  -the  prior  decision,  even  though  be 
waived  them  by  failure  to  argue  them  on  the  first 
■appeal,  andtbere  was  no  decision  upon  the  merits. 
Cook  V.  Mouiton,  64  111  App.  429. 

And  where  tbe  plaintiff  failed  to  take  a  cross- 
appeal  on  the  first  appeal,  and  bis  amended  peti- 
tion was  rejected,  and  he  obtained  a  Judgment,  and 
-on  the  second  trial  the  amended  petition  was  refused 
and  the  Judgment  was  for  tbe  defendant,  and  the 
•amended  petition  was  not  passed  upon  in  tbe  first 
appeaL    Smith  v.  Bogenschultz,  14  Ky.  L.  Rep.  2ffl, 

And  where  the  prior  Judgment  in  the  court  be- 
low was  in  favor  of  the  defendant,  and  tbe  plain- 
tiff appealed  upon  the  Judgment  roll  without  any 
bill  of  exceptions,  and  after  remanding,  the  Judg- 
ment was  entered  in  favor  of  plaintiffs,  and  the 
defendant  prosecuted  a  second  appeal  with  a  bill 
of  exceptions,  as  Ghl.  Code  Civ.  Proc.  §  960,  required 
tbe  appellant  from  tbe  Judgment  only  to  bring  up 
the  Judgment  roll  and  a  bill  of  exceptions  or  state- 
ment in  the  case  upon  whiob  he  relies;  hence  the 
respondent  was  precluded  upon  tbe  prior  appeal 
from  having  any  consideration  by  the  court  of 
errors,  which,  if  tbe  Judgment  had  been  adverse 
to  him,  might  have  been  sufilcient  for  a  reversal. 
Even  though  a  bill  of  exceptions  containing  these 
errors  had  been  settled.  It  would  not  be  con- 
sidered  by  this  court  upon  an  appeal  from  a  Judg- 
ment in  his  favor.  Klauber  v.  San  Diego  Street- 
Car  Co.  98  Gal.  lOk 

94  L.  R  ▲. 


See  also  Rice  v.  Wheatly,  9  Dana,  271,  subd.  b: 
Matthews  v.  Sands,  29  Ala.  136,  subd.  n. 

k.  Where  pHordeeigUmia  not  ptdL 

A  decision  that  is  not  intended  to  be  final  baa 
been  regarded  as  not  concluding  the  parties  on  a 
subsequent  appeal.  But  In  Maryland,  on  remand- 
ing without  reversing  or  affirming,  an  opinion  ex- 
pressed on  points  made  before  the  court  was  held 
conclusive  on  final  proceedings. 

So,  tbe  decision  on  a  prior  appeal  was  not  con- 
clusive upon  the  second  appeal,  where  the  former 
decision  simply  remanded  the  case  for  another 
trial.  The  opinion  or  reasoning  of  the  Judgment 
in  such  a  case  was  no  part  of  it,  and  the  Judgment 
itself  was  not  final  between  the  parties  and  not 
conclusive.    White  v.  Downs,  40  Tex.  225. 

And  where  the  prior  declAlon  was  a  Judgmeot  of 
the  Dlinols  appellate  court,  reversing  a  Judgment 
of  the  lower  court  and  remanding  a  cause,  and  was 
not  final,  and  the  subsequent  appeal  waa  from  a 
later  Judgment  of  the  superior  court  to  the  su- 
preme court,  as  no  appeal  could  be  taken  from  the 
former  Judgment.  Chicago  Bd.  of  Trade  ▼.  If  el- 
son,  162  111.  431. 

And  where  the  question  of  damages  was  not 
passed  upon  by  the  supreme  court  In  rever^iu^  a 
Judgment  for  the  recovery  of  possession  of  land. 
Busby  V.  Mitchell,  29  S.  C.  447. 

And  where  the  defendant  on  the  firstappeal  in  a 
criminal  case  obtained  a  '^reversal^*  because  the 
crime  charged  waa  not  sustained  by  the  record, 
and  on  the  reversal  the  court  discharged  tbe  de- 
fendant on  his  motion,  and  the  state  prosecuted  a 
writ  of  error  from  such  ruling.  The  reversal  in 
effect  only  granted  the  defendant  a  new  trial. 
State  V.  Newkirk,  49  Mo.  472. 

And  where  the  prior  decision  simply  reversed 
the  Judgment  for  reasons  therein  stated,  as  on  a 
new  trial  different  questions  might  be  presented. 
'*We  are  no  more  bound  by  that  opinion  of  tbe 
court  as  to  tbe  law  laid  down  than  in  any  other 
case,  between  other  and  different  parties.  The 
rule  in  a  cbancery  case  would  be  different,  where 
tbe  decree  made  could  settle  tbe  rights  of  the  par- 
ties upon  the  facts  of  the  record."  Bynum  v.  Ap- 
person,  9  Heisk.  fSSt. 

And  where  the  first  appeal  from  an  order  deny- 
ing a  new  trial  was  dismissed  and  the  second  ap- 
peal was  from  a  Judgment  entered  on  the  verdict, 
and  tbe  quesuun  might  have  been,  but  was  not 
raised  on  the  prior  appeal.  The  abandonment  of 
plaintitl*s  appeal  from  an  order  denying  a  motion 
for  a  new  trial  did  not  prevent  the  plaintiff  from 
raising  any  question  on  appeal  from  tbe  Judgment, 
1  whioh  he  could  have  raised  had  the  first  appeal 
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Jl  ruling  so  made  Is  said  to  become  '*tbe  law 
'Ct  the  case."  As  a  prelimiDary  to  the  discus- 
«ion  of  the  application  of  the  rule  to  this  case, 
it  may  be  welt  to  review  the  former  decisions 
of  this  court,  and  ascertain  to  what  extent  it 
has  committed  itself  to  the  doctrine  contended 
for.  In  Hiatt  v.  Brooks,  17  Neb.  83,  the  court 
Slated  the  rule  in  the  syllabus  as  follows:  "A 
previous  ruling  by  the  appellate  court  upon  a 
point  distinctly  made  may  be  only  authority 
in  other  cases  to  be  followed  or  affirmed,  or  to 
be  modified  or  overruled,  according  to  its  in- 
trJDsic  merits,  but  in  the  case  in  which  it  is 
made  it  is  more  than  authority;  it  is  a  final 
adjudication,  from  the  consequences  of  which 
the  court  cannot  depart,  nor  the  parties  relieve 
themselves."  The  opinion  contains  no  discus- 
sioDS  of  the  rule,  but  only  a  statement  that  the 
court  would  adhere  to  the  views  expressed  in 
the  former  opinion,  followed  by  the  statement 
that  it  would  be  inadmissible  to  review  the 


grounds' of  such  opinion,  now  that  the  trial 
court  has  obeyed  the  order  before  made,  with 
the  result  logically  following.  No  authorities 
are  cited  in  the  opinion,  but  the  statement  of 
the  rule  in  the  syllabus  is  followed  by  a  cita- 
tion of  "Phelan  v.  San  Frnneisoo,  20  Cal.  45. 
quoted  in  Wells'  Res  Ad  judical  a."  From  this 
method  of  citation  it  would  seem  probable  that 
4he  court  had  not  consulted  the  decision  cited, 
but  only  the  text- book;  and  from  the  sum- 
mary method  on  which  the  opinion  disposed 
of  toe  question  it  is  evident  that  it  was  not  one 
considered  very  important  to  the  disposition  of 
the  case.  In  (/Donohue  v.  //ewrfria',  17Neb. 
287,  the  case  had  already  been  before  the  court, 
and  this  language  was  used  in  the  opinion: 
'*The  first  aod  third  objections  were  consid- 
ered on  the  former  bearing,  and  decided  against 
the  plaintiff.  No  motion  for  a  rehearing  wai 
filed,  nor  was  any  objection  made  to  the  deci- 
sion of  the  court.    Those  questions,  therefore. 


oever  heeo  taken.  Had  the  order  been  aflirmed 
on  the  meritsor  under  the  rules  of  court  all  qaes- 
tiODs  that  mtfirht  have  been  raised  would  t>e  oon- 
«lasive.  But  a  dismissal  of  the  appeal  did  not 
hsre  this  effect,    Adamsoo  v.  Sundby.  61  Minn.  460. 

And  where  the  prior  appeals  were  from  a  judsr- 
meat  eustainioir  a  demurrer  to  a  complaint,  and 
^norber  from  an  order  frrantinff  a  new  trial  after 
a  judgment  of  nonsuit,  and  the  third  was  only 
from  au  order  denying  a  new  triaL  The  court 
on  the  last  appeal  was  limited  to  a  consider- 
ation of  a  review  of  the  action  of  the  court  upon 
the  ground  upon  which  the  new  trial  was  held. 
The  court  said:  '^Nor  are  we  required  upon  this 
Appeal  to  determine  what  is  the  law  of  the  case,  as 
established  by  the  opinions  upon  the  former  ap- 
peals, or  whether  the  allesrations  of  the  complaint 
were  sustained  by  the  evidence  offered  at  tbe  trial, 
as  neither  of  these  questions  has  any  relevancy  in 
^eterminlDg  whether  the  court  committed  errur  io 
admitting  or  excluding  evidence,  or  made  its  flnd- 
iogg  of  fact  without  sufficient  evidence  to  support 
them."    Wheeler  v.  Bolton.  93  Cal.  150. 

And  where  tbe  questions  presented  on  the  second 
appeal  might  have  been  made  upon  the  prior  ap- 
peal under  Gal.  Penal  Code,  fi  1237,  providing  for 
an  appeal  from  a  judgment  and  from  an  order  deny- 
ioir  anew  trial,  and.  the  former  appeal  was  from  a 
Judgment  alleging  errors  in  instructions,  and  tbe 
aecond  appeal  was  from  an  order  denying  a  new 
trial.  The  true  rule  is  that  the  defendant  may 
prosecute  both  appeals,  but  can  have  but  one  de- 
cision of  the  same  point,  and  in  this  case  the  ques- 
tions now  raised  as  to  instructions  were  not  pre- 
tented  on  the  prior  appeal  from  the  Judgment, 
i'eople  V.  Thompson  (Cal.)  46  Pac.  912. 

And  where  two  appeals  were  allowed  by  law  in 
tbe  same  case,  one  from  the  Judgment  and  the 
other  from  the  order  denying  a  new  trial:  and  the 
fact  that  the  rule  of  law  was  declared  in  deciding 
the  appeal  first  reached  for  decision,  and  upon 
▼bich  DO  action  could  be  taken  until  the  second 
appeal  was  disposed  of,  did  n  jt  prevent  the  court 
from  deciding  tbe  second  appeal,  and  modifying  or 
wholly  changing  its  former  decision.  Sharon  v. 
Sharon,  79  Cal.  083. 

And  where,  on  the  prior  appeal,  the  supreme 
■eonrt  affirmed  an  order  granting  a  new  trial,  which 
Was  granted  on  the  ground  that  the  verdict  was  not 
Mstained  by  the  evidence.  Moore  v.  Murdoch,  28 
Oil.  514. 

In  Mahan  v.  Wood,  44  Cal.  462,  the  loipreme  court 
w'ld  that  a  note  sued  upon  was  void  for  want  of 
A:OD8t<1eration,  and  reversed  the  Judgment  and  re- 
sanded  the  case  for  a  new  trial.  On  a  reirlul  the 
over  court  granted  a  new  trial  (evidently  after  a 
^  L.  R.  A.  1 


trial  and  findings  in  favor  of  the  defendant),  and 
an  appeal  was  taken  from  the  order  granting  a  new 
trial.  On  the  second  appeal,  in  79  Cal.  2S8.  it  was 
affirmed  and  hold  that  although  principles  decided 
on  a  prior  appeal  were  conclusive  on  a  second  ap- 
peal, and  the  evidence  was  the  same  on  l>oth  ap- 
peals, yet,  as  there  were  no  findings  of  fact  on  the 
second  appeal,  they  having  been  set  aside,  tlie  par- 
ties had  a  right  to  a  Judgment  of  the  trial  court 
upon  conflictiDg  evidence  as  to  the  facts.  Tbe  su- 
preme court  could  not  say  what  the  facts  were 
without  usurping  tbe  functions  of  the  trial  court. 

And  where  tbe  mandate  was  but  the  expression 
of  tbe  opinion  of  the  court  upon  the  case  as  then 
presented,  and  how  it  must  be  ultimately  deter- 
mined If  no  supervenient  facts  should  be  brought 
on  to  the  record,  and  was  not  intended  to  be  abso- 
lute and  conclusive.    Flint  v.  Johnson,  69  Vt.  190. 

But  tbe  decision  upon  a  prior  appeal  was  conclu- 
sive upon  a  second  appeal  where  the  cause  was  re- 
manded without  reversing  or  affirming,  and  the 
court  of  appeals  expressed  an  opinion  on  points 
made  before  that  tribunal,  or  which  was  presented 
by  tbe  record,  as*  this  controlled  subeequont  pro- 
ceedings.   Dennis  v.  Dennis,  IK  Md.  73. 

See  Campbell  v.  Campbell,  22  Oratt.  649,  subd.  m; 
By  an  v.  Tomlinsoo,  99  Cal.  699;  Johnson  v.  Bailey, 
J7  Colo.  69;  Kimball  v.  Semple,  £5CaL  46S,  subd.  r. 

LAito  matXen  of  jiieadinQ, 

It  is  generally  held  that  a  prior  decision  Is  oon- 
clusive  upon  a  second  appeal,  where  such  decision 
settles  a  principle  of  law  upon  a  pleading,  although 
it  may  arise  in  a  different  manner  subsequently  in 
the  case:  and  this  has  been  applied  to  a  dismissal  of 
a  complaint,  or  a  refusal  to  dismiss  the  same,  or  the 
sufficiency  of  the  complaint,  orwhere  pleadings  are 
similar,  or  where  the  amendments  are  not  sup- 
ported by  evidence.  On  the  question  of  demurrer 
the  majority  of  tbe  cases  hold  that  a  decision  on 
demurrer  becomes  the  law  of  the  (»iBe  where  the 
some  question  subsequently  arises,  although  it  may 
be  presentod  in  a  different  form.  To  this  there  are 
some  exceptions,  one  in  Vermont,  but  changed 
since  by  statute,  and  one  in  Tennessee,  where  the 
decision  did  not  show  the  precise  ground  for  tbe 
ruling.  On  the  question  as  to  the  effect  of  a  deci- 
sion of  the  prior  appeal  on  Instructions,  and  a 
second  appeal  by  the  opposite  party  as  against  the 
plain  tiff  *8  pleadings,  there  is  some  conflict. 

So,  the  decision  upon  a  prior  appeal  was  conclu- 
sive up<in  the  second  appeal,  where  the  prior  deci- 
sion directed  the  complaint  to  be  dismissed  with 
costs.    Mellen  v.  Mellen,  47  N.  Y.  S.  R.  980. 

And  where  the  prior  decision  held  thatacom- 
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ivfll  not  now  be  again  considered.  Siati  ▼. 
Brooki,  17  Neb.  38."  In  Leighton  ▼.  Siuart, 
19  Neb.  546,  a  quotation  is  made  from  the 
former  opinion  in  the  same  case,  followed  by 
this  language:  '*In  Hiatt  v.  Brooks,  17  Neb.  88. 
it  was  held,  and  I  think  correctly,  that,"  etc. 
(quoting  the  syllabus  in  Hiatt  v.  Brooks).  The 
court  then  adds  that  there  is  no  doubt,  inde- 
pendent of  this  principle,  that  the  conclusions 
of  law  already  arrived  at  were  correct.  The 
rule  in  Hiatt  v.  Brooks  was  invoked  in  support 
of  the  decision  of  qiiestions  of  fact  in  Lane  v. 
Starkey,  20  Neb.  5R6,  and  the  court  there  held 
that  the  rule  must  be  applied  only  to  the  de- 
cision of  legal  principles,  but  that  it  did  not 
require  the  following  of  former  decisions  on 
questions  of  fact.  In  Marion  v.  Btatf,  20 
Neb.  288,  67  Am.  Rep.  825,  there  is  no  refer- 
ence to  the  doctrine  in  the  syllabus,  but  cer- 
tain conclusions  reached  on  a  former  appeal  of 
the  case  were  adhered  to,  the  following  bein^r 


the  only  reference  to  the  subject  in  the  opinioo : 
'*We  adhere  to  our  former  holdings  upon  tbls- 
part  of  the  case,  both  upon  the  ground  that  we 
believe  them  to  be  correct,  and  for  the  f  uriher 
reason  that,  having  been  so  decided  la  tlii^- 
case  on  its  previous  bearing,  ...  it  has  becoioe 
the  law  of  the  case;"  citing  Hiatt  v.  Brooks 
and  Leighton  v.  Stuart,    In  Chicago,  B.  <t  Q. 
R,  Co.  V.  HvU,  24  Neb.  740,  the  language   of 
the  syllabus  in  Hiatt  v.  Brooks  is  requoted  in 
the  syllabus.      In  the  opinion  the  lollowin^ 
is  the  only  language  addressed  to  the  subject: 
"This  point  was  distinctly  presented  in  tbid- 
case  when  it  was  first  before  this  court,  and 
distinctly  decided.     Under   the   well  known 
rule  of  stare  (fec»»M,  that  decision  remains  the* 
law  of  this  case."    It  may  be  here  remarked 
that  in  Hiatt  v.  Brooks  the  court  refers  to  tbe- 
principle  of  res  judicata,  while  in   CJiicago, 
B.  d  Q.  H  Co.  V.  HuU  it  is  referred  to  the  doc- 
trine of  stare  decisis.    In  Meyer  v.  Shamp,  25- 


plalnt  was  erroneously  dismissed.  Morrison  v. 
Hetropollun  Teleph.  ft  Teleir.  Co.  56  N.  Y.  8.  R.  887. 

And  ^here  the  prior  decision  held  tbat  a  petition 
for  an  order  of  sale  of  real  estate  stated  a  cause  of 
action,  and  that  a  nonsuit  should  not  have  been  al- 
lowed.   Re  Ck>ut8'8  Estate,  100  Cai.  400. 

And  where  the  question  on  the  prior  appeal  was 
as  to  the  sufDclency  of  the  complaint,  and  tbat  evi- 
dence should  have  been  admitted,  and  the  same 
question  was  presented  on  the  second  appeal. 
Tanderup  v.  Hansen  {S.  D.)  66  N*.  W.  1073. 

And  where  the  pleadings  remained  unchanged, 
and  the  same  question  was  presented.  Auburn 
Opera-House  ft  P.  Asso.  v.  Hill  (Cal.)  45  Pac.  6(f6. 

And  where  the  question  was  upon  the  plead incr, 
and  upon  the  second  trial  the  pleading:  was  sub- 
stantially the  same.  Boundtree  v.  Turner,  86  Ala. 
666. 

And  where  the  pleadinar  was  the  same,  which  was 
held  on  the  prior  appeal  to  be  insuHlotent.  Lincoln 
V.  Baarsdale,  9  Ind.  App.  665. 

And  where  the  first  decision  held  that  an  action 
was  barred  by  limitation  and  the  com  plaint  was  not 
amended  on  the  second  trial.  7<^ylor  v.  McLaln,  64 
Cat.  618. 

And  where  the  second  trial  was  substantially  the 
same  without  any  change  in  the  pleadiufrs,  and  the 
majority  of  the  court  on  the  second  appeal  re- 
garded the  question  as  conclusively  settled.  West- 
ern U.  Teleg.  Co.  v.  Smith  (Tex.  Civ.  App.)  80  S.  W. 
987. 

And  where  the  same  question  was  settled  and 
there  were  no  changes  of  the  Issue  or  other  circum- 
Btances  of  the  case.  Minnesota  Linseed  Oil  Co.  v. 
Moningi]o,  05  Iowa,  67. 

And  where  no  new  question  was  presented  by  the 
amendment  or  by  the  evidence.  Roome  y.  Jen- 
nings, 64  N.  T.  S.  R.  880. 

And  where  the  pleadings  were  amended  but  did 
not  materially  change  the  Issufp.  Thompson  v. 
Hawley,  16  Or.  :f5l;  Johnson  v.  Hosf ord,  110  Ind.  572; 
Loganeport  v.  Humphrey,  106  Ind.  146. 

And  where  the  matters  set  up  in  an  amended 
pleading,  which  was  refused,  were  the  same  as 
those  considered  on  the  prior  appeal.  Lewis  v. 
Lewis,  U  Ky.  L.  Rep.  418;  Afirnew  v.  Brail,  25  SI. 
App.  190:  People  v.  Holladay,  103  Cal.  661. 

And  where  the  prior  decision  was  on  the  merits, 
and  the  amendment  to  the  complaint  stated  no  new 
facts.    Baker  v.  Brickell,  102  Cal.  620. 

And  where  the  termer  suit  was  against  a  justice 
of  the  peace  carele5>6ly  entering  Judgment  atrninst 
a  party,  and  the  seeond  appeal  was  on  an  amended 
complaint  charging  fraud.  Kress  v.  State,  Wag- 
oner, 65  lod.  106. 

And  where  the  complaint  had  been  amended  so 

84  L.  R.  A. 


as  to  present  the  question  of  estoppel,  the  court 
saying:  '*We  adhere  to  our  former  deoisioa,  and^ 
.hold  that  there  is  no  estoppel.**  Bzoelsior  Brick 
Co.  V.  Haverstraw.  60  N.  T.  8.  R.  618. 

And  where  the  facts  were  the  same,  and  the 
amended  pleadings  were  not  sustained  by  addi- 
Uonal  evidence.    Wilkinson  y.  Merrill,  56  OaL  656 

And  where  the  same  question  was  preaeDied. 
But  new  matter  presented  by  amended  pleadinKS 
may  be  examined.  McDonald  y.  Green,  9  Smedes- 
ft  M.  188. 

The  decision  on  a  prior  appeal  was  conclusive  oa 
the  subsequent  appeal  where  the  prior  dectaion  was- 
on  a  demurrer  and  presented  the  same  question. 
Star  Wagon  Co.  y.  Swexy,  63  Iowa.  fifiO;  Bills  v.. 
Northern  P.  R.  Co.  80  Wis.  458. 

And  where  the  prior  decision  was  upoo  the  sufR- 
cieocy  of  the  complaint  on  demurrer,  wbioh  deci- 
sion became  the  law  of  the  case  in  all  sulieequenc 
proceedings.  Bartholomew  County  Comrs.  v^ 
Jameson,  b6  Ind.  154;  Wise  y.  Williams.  88  CaL  80;. 
Daniels  v.  Andes  Ids.  Co.  2  Mont.  600;  Barker  v. 
Laney,  7  App.  Div.  862;  Walker  v.  Daly«  84  Wis.  3^*:^ 
Oshkosh  Fire  Dept  v.  Tuttle,  60  Wis.  56& 

And  where  the  4rst  decision  was  on  a  demurrer 
to  a  bill  and  the  question  presented  on  the  second 
appeal  on  bill,  answer,  and  evidence  did  not  sub- 
stantially change  the  case.    If  the  case  was  an  or- 
iginal one  it  might  be  dUferent.     Bane  y.  Wick,  6>' 
Ohio  Sr.  13. 

And  where  the  prior  decision  was  a  final  Judg- 
ment upon  a  demurrer  to  a  bill,  and  a  subeequent 
bill  was  filed  presenting  the  same  question.  Smith 
y.  Hornsby,  70  Ga.  668. 

And  where  the  amendment  did  not  materiaUy 
change  the  question,  and  the  prior  decision  was  oi» 
a  demurrer  to  a  complaint.  New  Pittsburgh  Coal 
ft  C.  Co.  V.  Peterson,  14  Ind.  App.  631. 

And  where  the  first  decision  was  on  a  demurrer 
to  a  bill,  and  construed  a  wllL  and  on  remanding 
the  case  an  answer  was  filed  relying  on  a  decree  of 
another  state  where  the  testator  was  domiciled  at 
the  time  of  blsoeath,  and  which  decree  was  the  re- 
verse of  the  decision  on  prior  appeal.  But  the  plea 
diti  not  show  that  a  partition  had  taken  place  and 
title  to  the  property  had  been  perfected  under  the- 
forelgn  decree.    Bridgef orth  y.  Gray,  88  Miss.  136. 

And  where  the  same  question  was  presented  in 
regard  to  the  construction  of  a  will,  and  the  prior 
decision  was  on  the  same  complaint  on  demurrer. 
But  as  to  any  new  question  not  considered  or  de- 
cided the  same  was  epen.  Brown  y.  Critcbell,  110 
Ind.  31. 

And  where  the  prior  decision  was  on  demurrer 
for  insnUlciency  of  the  complaint,  and  the  secoo<i 
appeal  was  from  a  ruling  on  the  motion  for  a  new 
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Keb.  789,  the  rule  is  elated  Id  the  syllabus  as 
follows:  "A  Judgment  or  ralinff  of 'this  court 
io  s  case  or  point  distinctly  ana  finally  made 
will  be  held  to  be  the  law  of  the  case  in  which 
made,  throughout  its  coarse  of  litlffation, 
<dthout  regard  to  the  number  of  times  It  may 
be  brought  before  the  court,  or  to  the  intrin- 
sic merits  of  such  judgment  or  ruling."  The 
court  refers  to  Hiatt  v.  Rrook$  and  several  of 
(he  cases  we  have  already  cited,  and  says  that 
ibe  rule  there  stated  "is  lielieved  to  be  the  law." 
The  foregoing  comprises,  we  believe,  all 
that  has  ever  been  said  by  this  court  on  the 
pibject.  Of  these  decisions  we  have  the  fol- 
lowiDg  observations  to  make:  In  the  first 
place,  in  each  esse,  either  by  the  language 
employed  or  by  the  adoption  hj  citstion  of  the 
language  in  Hiatt  v.  Hrook$,  the  rule  was  lim- 
ited to  rulinffs  formerly  made  on  points  dis- 
tiDctly  presented  for  decision.  Inasmuch  as 
the  plaintifl!  in  error  here,  as  we  have  seen. 


can  invoke  onl^  an  implied  decision,  and  noi 
one  on  any  pomt  dititinctly  made  on  the  for- 
mer hearings,  we  do  not  think  that  any  of  the 
cases  cited  by  its  terms  controls  this  case.  A 
further  observation  is  that,  notwithstanding  the 
repeated  statements  of  the  rule,  there  has  never 
been  in  any  case  a  diAcussion  of  its  correctness, 
or  a  reason  advanced  for  its  application.  In  the 
third  place,  it  twice,  at  least,  appears  from 
the  opinions  that,  notwithstanding  the  rule, 
the  court  had  reconsidered  tbe  questions  pre- 
sented by  the  former  appeal,  and  believed  the 
former  ruling  to  be  correct;  and  in  no  case  has 
any  doubt  b^n  expressed  as  to  the  correctness 
of  the  former  decision.  In  other  words,  the 
court  has  never  yet  been  confronted  with  tbe 
problem  which  we  are  now  facing, — that  of 
overrulinar  a  former  decision  in  the  same  case, 
or  else  abiding  by  it,  because  of  the  doctrine 
stated,  alihough  such  former  ruling  was  man- 
ifestly wrong,  and  opposed  to  the  later  deci* 


trial,  and  the  complaint  was  a«rain  questioned  on 
oTor  waHgneA.  Armstrong  v.  Haishman,  93  lod. 
ST. 

And  where  the  prior  decision  was  on  demurrer  to 
tbe  petition,  and  the  question  on  tbe  aeoond  appeal 
«raa  on  a  motion  on  arreat  of  Judirment  on  tbe 
famerround.  Baridan  v.  Central  Iowa  B.  Cu.  60 
Iowa,  827. 

And  where  the  questions  settled  were  the  same, 
aod  tbis  rule  prevailed  although  the  questions 
raised  in  the  subsequent  proceedings  were  made  m 
a  dlfterent  wbj  by  excepting  to  tbe  conclusion  of 
facts,  and  the  prior  dec^lon  was  on  a  demurrer  to 
eomplalnt.    Braden  v.  Graves,  86  Ind.  OS. 

And  where  tbe  prior  decision  was  on  a  demurrer, 
and  tbe  judgment  oould  not  have  been  reached 
▼itfaontexpresBlror  Impliedly  deciding  the  ques- 
tloQ  presented  on  the  second  appeaL  Learned  v» 
0BBtle,T8Gal.  4fi8. 

And  where  the  prior  decision  was  on  a  demurrer 
to  a  declaration,  as  this  must  of  necessity  hfi  ve  oon- 
■trued  the  contract  upon  whloh  tbe  action  was 
brought*  K  or  folk  ft  W.  B.  Co.  v.  Mills,  01  Ya. 
m. 

Aod  where  the  prior  decision  was  upon  a  demur- 
rer, and  involved  tbe  same  question  of  the  statute 
of  limitations.  Clay  Dist.  Twp.  v.  Buchanan  Inde- 
pendent Dist.  60  Iowa,  88. 

And  where  the  prior  decision  was  on  a  demurrer 
to  a  pleading,  and  the  second  decision  was  in  re- 
fcard  to  evidence  involved  In  the  demurrer,  ^tna 
L  Ids.  Co.  v.  Pleasant  Twp.  63  Fed.  Rep.  214;  Mer- 
rill T.  MerrOL  IQSS  Cal.  817. 

And  where  tbe  prior  decision  on  demurrer  held 
that  an  answer  presented  a  valid  defense,  and  the 
court  below  on  the  second  trial  erroneously  refused 
e?idence  tending  to  sustain  tbe  same.  Ferry  v. 
Hammond,  60  Gal.  28. 

And  where  the  prior  appeal  was  from  a  Judg- 
ment sustaining  a  demurrer,  and  the  second  appeal 
was  from  a  judgment  on  the  merits  involving  the 
flame  question.  Brown  v.  Pontiac  Min.  Co.  (Mich.) 
3DetL.N.21A. 

And  where  the  prior  decision  was  on  a  demurrer 
toacomplaint,and  wasmade  by  a  divided  court. 
Lathrop  v.  Knapp,  37  Wis.  307. 

And  where  tbe  former  decision  was  on  a  demur- 
rer toaoomplalnt,.and  this  was  the  rule  whether 
Ibe  prior  decision  was  sound  or  unsound.    Osbkosh 

Fire  Dept  v.  Tut  tie,  60  Wis.  558. 

And  where  the  prior  ruling  was  upon  a  demurrer. 
The  court  said:  **Thl8  court  has  held  that  It  is  not 
absolutely  bound    by  its    former    adjudication, 

though  rendered  upon  a  previous  appeal  in  the 

same  case;  but  it  Is  expressly  decided  that  only  in 

exceptional  oases  wlU  a  former  ruling  t)e  departed 
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from,  upon  the  same  question,  when  presented  a 
second  time  in  the  same  case.**  Bomar  v.  Parker, 
88Tex.43S. 

And  where  the  first  decision  was  upon  a  demur- 
rer to  a  declaration  to  set  aside  a  Judgment  for 
want  of  notice,  and  the  point  made  upon  the  second 
appeal  was  that  the  Judgment  could  not  beset  aside 
as  it  was  founded  on  a  Just  demand.  The  declara- 
tion having  been  held  sufficient  without  regard  to 
the  Justice  of  the  demand,  that  question  could  not 
be  made  on  the  second  trial.  Sawyer  v.  Cross,  68 
Vt.616. 

In  Hazen  v.  Smith,  2  Tyler  (Vu)  80,  tbe  decision 
upon  a  prior  appeal  was  not  conclusive  upon  the 
second  appeal,  where  the  flnt  decision  was  the 
review  of  the  cause  decided  upon  a  demurrer. 
**The  case  of  tbe  review  of  a  Judgment  rendered  on 
an  issue  at  law  oannot  compare  with  a  writ  of  er- 
ror brought  to  reconsider  a  bench  decision,  as  a  re- 
view supposes  the  cause  not  to  hare  been  sulB- 
o^ntly  investigated.**  The  declaration  was  held 
insufficient  on  tbe  first  hearing  and  was  held  good 
on  the  second.  This  case  was  not  referred  to  In 
Sawyer  v.  Cross,  auprcu 

In  Uerrlok  v.  Belknap's  Bstate,  27  Yt.  COO,  the 
case  of  Hazen  v.  Smith,  8U/)ra,  was  referred  to,  and 
distinguished  on  the  ground  that  under  tbe  former 
practice  in  this  court,  before  the  right  of  review 
was  taken  away,  the  party  upon  review  in  this 
court  was  allowed,  as  a  matter  of  right,  to  reargue 
the  same  question  of  law  if  he  chose;  but  since 
1826,  when  reviewa  in  this  court  were  abolished, 
every  decision  of  a  question  of  law  is  conclusive 
upon  a  particular  case. 

Tbe  decision  upon  a  prior  appeal  was  conclusive 
upon  the  second  appetil,  where  the  prior  deoisloii 
overruled  a  demurrer  to  a  bill  of  complaint,  and 
approved  an  award  made  by  the  court  of  arbitra- 
tion, and  made  a  final  decree  upon  the  question  of 
estoppel,  and  the  same  question  was  afterwards 
made  by  excepting  to  a  referee^  report.  Grommes 
V.  Theime,  18  Lea,  820. 

And  where  the  decree  upon  the  prior  appeal 
overruled  a  demurrer  to  a  bill,  and  tiie  question 
presented  on  the  second  appeal  from  an  order 
dismissing  the  bill  was  involved  and  disposed  of  in 
tbe  decision  on  the  prior  appeal,  and  the  question 
had  l)ecome  res  judicata.  McNairy  v.  Nashville.  2 
Baxt.  261.    But  see  Battle  v.  Street,  infra. 

And  where  the  prior  decision  was  upon  a  demur- 
rer to  a  bill,  and  Tennessee  special  statute  pro« 
vided  for  appeals  frooi  decrees  overruling  demur- 
rers, and  the  object  of  such  an  appeal  was  to 
obtain  a  final  adjudication  of  the  qticstioo  raised 
Iqr  the  demurrer,  and  such  a  decree  was  final  and 
raised  the  question  of  Jurisdictiou  which   was  in- 
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sions  of  the  court  Had  the  court  on  former 
occaaioDS  eDtertained  any  doubt  of  the  correct- 
Deas  of  the  ruliDg  on  the  first  appeal,  it  can 
hardly  be  that  such  doubt  would  have  been 
tbrust  aside  .without  a  consideration  of  the 
reason  for  the  rule  requiring  it  to  be  thrust 
aside,  and  the  statement  of  some  reason  in  sup- 
port of  such  a  rule.  In  a  sense,  therefore,  all 
the  statements  which  we  have  quoted  may  be 
i^aid  to  be  obiter,  and  we  feel  not  only  at  lib- 
c'rcy,  but  required,  dow,  when  the  application 
of  the  rule  for  the  first  time  would  demand  ad- 
hereDce  to  a  decision  manifestly  wrong,  to  care- 
fully examine  the  subject,  even  though  such  ex- 
amination may  lead  to  a  modification  of  a  rule 
of  practice  which  has  obtained  for  many  years. 
In  this  discussion,  before  examining  the 
question  upon  principle,  we  shall  endeavor  to 
examine  it  in  the  light  of  the  authorities,  and 


ascertain  how  the  doctrine  arose,  and  to  -wbat 
extent  it  has  received  the  support  of  other 
courts.  In  Biatt  v.  Brooks  it  was  ex  press]  j- 
adopted  from  Phelan  v.  San  FraneUeo,  20  Cal. 
45,  and  in  all  subsequent  cases  it  has  been  t>ased. 
solely  upon  the  authority  of  Uiatt  ▼.  Broaka. 
It  may  be  said,  then,  that  we  have  adopted  the 
doctrine  from  California,  and  we  shall  look  first 
at  the  decisions  of  that  state.  The  case  in  which 
we  first  find  the  rule  announced  in  Califoraia  is 
that  of  Dewey  v.  Gray,  2  Cal.  874  It  would 
seem  from  the  report  that  the  case  had  once  be 
fore  been  before  the  supreme  court,  but  we  have 
been  unable  to  find  the  first  decision  reported. 
The  action  was  one  for  rent,  to  which  it  was 
pleaded  that  the  landlord  had  re- entered  before 
the  expiration  of  the  lease,  and  relet  the  prem- 
ises to  another.  The  court  says  that  It  before 
held  that  the  re  entry  and  reletting  discharged 


volved  In  that  decision.  Jameson  v.  MoGoy,  6 
Heisk.  108. 

But  in  Battle  v.  Street,  86  Tenn.  S82.  It  was  held 
tbat  a  decision  on  a  prior  appeal  was  not  concliisl  ve 
upon  the  second  appeal,  where  the  prior  decision  in 
general  terms  simply  overruled  a  demurrer  and  re- 
manded the  case  for  further  proceedings  without 
flilnfir  an  opinion,  and  the  decision  did  not  show  the 
precise  ground  for  the  ruling.  Such  a  decree  ad- 
judicated only  that  there  was  sufficient  equity 
upon  the  face  of  the  bill  to  require  an  answen  cit- 
ing on  the  last  proposition  Bodgers  v.  Dibrell,  6 
Lea,  60,  and  Kirkpatriclc  v.  Dttey,  14  Lea,  07,  and 
saying:  *'In  so  far  as  these  cases  differ  from  the 
earlier  cases  of  McNairy  v.  Nashville,  and  Jameson 
V.  McCoy,  supra,  they  neoesBarily  modify  the  earlier 
opinions." 

In  Collins  V.  North  British  ft  M.  Ins.  Co.  01  Tenn. 
4S2,  it  was  held  that  a  prior  decision  upon  a  demur- 
rer to  a  biU  of  complaint  on  an  insui-aaoe  policy, 
holding  that  the  action  was  barred  by  limitation, 
was  conclusive  upon  a  subsequent  appeal  upon  an 
answer  raising  the  same  question  as  to  the  bar  of 
limitation.  This  case  does  not  refer  to  the  prior 
derisions,  and  maybe  regarded  as  establishing  the 
rule  in  Tennessee  that  upon  a  subsequent  pleading 
a  prior  decision  upon  a  demurrer  on  the  same  ques- 
tion would  be  conclusive. 

The  decision  upon  a  prior  appeal,  was  conclusive 
upon  the  second  appeal  where  the  same  question 
was  involved  in  that  decision  and  on  the  second  ap- 
peal the  question  was  as  to  the  sufficiencv  of  the 
declaration,  and  the  first  appeal  was  by  the  plain- 
tiffs below  and  the  Judgment  was  reversed  for  er- 
roneous instructions,  and  they  could  not  have  been 
Injured  by  erroneous  instructions  If  the  declaration 
would  not  have  justified  a  recovery.  Oreat  Western 
B.  Co.  V.  Hawkins,  18  Mich.  487. 

And  where  the  same  question  was  presented,  but 
the  court  on  second  appeal  passed  on  the  suffi- 
ciency of  the  plaintifT^s  petition,  although  the  for- 
mer appeal  revemed  the  judgment  because  of  an 
erroneous  instruction  on  the  merits.  Senate  v. 
Chicago,  M.  ft  St.  P.  B.  Co.  67  Mo.  App.  288. 

And  where  the  question  as  to  the  sufficiency  of 
the  plain  tiff  *s  statement  in  the  second  appeal  :vas 
necessarily  iuvolved  on  the  rulings  on  instructions 
In  the  first  appeaL  Forester  v.  St.  Louis,  L  H.  ft  S. 
R  Co.  26  Mo.  App.  128. 

And  where  the  same  question  was  presented.  It 
was  conceded  that  the  former  appeal  was  not  con- 
clusive on  the  question  of  capacity  of  plaintiff  to 
sue  wbero  the  first  decision  was  reversed  for  error 
in  instructions,  and  the  point  decided  was  whether 
a  common  carrier  carried  goods  under  a  special  or 
general  contract.  Hance  v»  Wabash  ft  W.  it.  Go. 
OS  Mo.  App.  SO. 
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But  the  decision  on  a  prior  appeal  was  not  ooo- 
clusive  on  a  second  appeal  where  the  question  in 
the  first  appeal  was  as  to  ruling  on  the  instructions, 
and  the  question  on  the  second  appeal  was  aa  to 
the  sufficiency  of  the  petition,  and  a  ruling  upon 
the  petition  had  not  been  asked  on  the  prior  hear- 
ing. Lamport  v.  Laclede  Gaslight  Co.  14  Mo.  App. 
876. 

And  where  the  Judgment  was  reversed  on  prior 
appeal  with  directions  to  the  lower  court  to  sustain 
a  demurrer  to  the  complaint,  and  on  the  second  ap- 
peal matters  of  estoppel  were  added  to  the  com- 
plaint by  amendment,  although  such  matters  were 
set  up  in  the  answers  before  the  first  appeal  but 
the  evidence  given  on  the  first  trial  was  not  before 
the  court  on  that  appeaL  Cluggish  v.  Koona  (Ind. 
App.;43N.B.158. 

And  where  the  points  presented  on  the  prior  ap- 
peal were  not  the  same,  and  the  decision  on  appeal 
did  not  conclusively  determine  incidental  oroollat- 
eral  questions,  and  the  decision  upon  the  aufiSciency 
of  the  complaint  would  not  determine  subse- 
quent questions  on  evidence  unless  substantially 
the  same.  Union  School  Tw p.  v.  First  Nat.  Bank, 
102  Ind.  464. 

As  to  demurrer,  see  Linton  Coal  ft  M.  Oow  v.  Per- 
sons (Ind.)  48 N.  E.  661.  subd.  b;  Wheeler  ▼.  Bolton. 
02  CaL  160,  subd.  k;  Binard  v.  West,  02  Ind.  350. 
subd.  n. 

As  to  pleading,  see  Gwlnn  v.  Hamilton,  75  CaL 
286,  subd.  q. 

m.  As  to  injunctions  and  interloetitorv  ordon. 

In  regard  to  injunctions  and  interlocutory  or- 
ders, where  the  decision  upon  a  prior  appeal  is  on 
the  same  facts  as  those  presented  on  the  second  ap- 
peal, or  where  the  decision  on  the  first  appeal  is  a 
final  decree,  the  same  is  conclusive.  But  where  new 
facts  are  shown  or  new  questions  presented,  the 
same  is  not  conclusive. 

So,  the  decision  upon  a  former  appeal  was  con- 
clusive upon  the  second  appeal,  where  an  interlocu. 
tory  order  was  affirmed  and  the  transcript  was  the 
same  on  the  second  appeal  except  the  addition  of 
final  judgment  in  accordance  with  the  decision. 
Wilmington  ft  W.  B.  Co.  v.  Alsbrook,  110  N.  a  487. 

And  where  the  former  decision  held  that  a  com- 
plaint did  not  entitle  an  injunction  granted  upon 
the  complaint  alone,  and  the  second  judgment  was 
rendered  on  the  trial  of  the  case  of  the  aaine  com- 
plaint.   Moulton  V.  Knapp,  88  CaL  44A. 

And  where  the  second  decision  was  rendered  on 

a  bill  and  answer,  and  the  former  appeal  was  from 

an  interlocutory  decree  dissolving  the  injunction 

on  the  answer,  and  the  record  on  the  second  appeal 

I  presented  no  material  fact  or  question  not  oonsid- 
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the  teDaDt  irom  his  covenant,  with  the  ezcep- 
tioD  that  the  landlord  was  still  entitled  to  re- 
cover any  rent  which  had  accrued  at  the  time 
of  the  re  enfr^'.  Then  follows  this  remarkable 
laogoage:  '*The  latter  portion  of  that  decision 
is  in  abrogation  of  one  of  the  plainest  princi- 

fles  of  law,  and,  if  this  case  was  a  new  one, 
would  not  hesitate  to  overrule  it;  but 
legal  rules  deprive  us  of  the  power  to  do  so. 
The  decision  having  been  made  in  this  case,  it 
has  become  the  law  of  the  case,  and  is  not  now 
the  subject  of  revision."  The  sole  authority 
cited  in  support  of  this  radical  statement  is 
WathingUm  Bridge  Co,  v.  Stewart,  44  U.  3.  8 
How.  418,  11  L.  ed.  658,  a  case  which  we  shall 
show  hereafter  is  not  in  point,  and  depends 
Qpoo  entirely  different  prmciples,  which  the 
California  court,  as  well  as  others,  seems  to 
hive  overlooked.  Hardly  less  remarkable  than 
the  language  here  used  is  the  fact  that  it  was 
maoifestly  obiter.    The  jury  bad  found  a  ver- 


dict for  the  plaintiff  for  the  full  amount  of  the 
rent  claimed.  Under  Qie  instructions,  this  in- 
volved a  finding  that  there  had  been  no  re  en- 
try; so  it  was  entirely  immaterial  to  the  deci- 
sion of  the  case  whether  in  case  of  a  re-entry, 
recovery  could  be  had  for  rent  accrued  to  that 
time.  But  behold  to  what  length  a  too  rigid 
adherence  to  the  doctrine  of  stare  deeisis  may 
lead  us!  In  Clary  v.  Hoogland,  6  Cal.  685,  the 
sction  was  one  of  forcible  entry,  and  had  be- 
gun in  the  county  court,  where  judgment  had 
gone  in  favor  of  the  plaintiff.  The  supreme 
court  reversed  the  judgment,  and  remanded 
the  cause  for  a  new  trial.  The  case  was  sgain 
presented  to  the  supreme  court  on  certiorari  to  re- 
view proceedings  wherein  thecounty  court  bad, 
by  mandamus,  commanded  its  clerk  to  issue  a 
writ  on  the  ori^nal  judgment.  A.  motion  to 
dismiss  the  wnt  was  denied,  and  a  rehearing 
was  allowed  on  the  question  as  to  whether  the 
former  judgment  was  conclusive  on  the  parties. 


pred  00  the  flrsc  appeaL    Maulden  v.  Armlstead,  90 
AIA.480L 

And  where  the  prior  decision  held  that  the  com- 
ptafnt  was  insufficient  HDd  did  not  sustain  the  Judif- 
ment,  and  the  second  appeal  was  from  an  order 
denying'  a  motion  to  dissolve  a  preliminary  iojunc- 
tton  upon  the  complaint,  which  was  not  amended. 
Ptteter  V.  Wade,  50  Cal.  273. 

ADd  where  the  first  appeal  was  on  an  loterlocu- 
lory  order.  If  the  party  failed  to  complain  of  er- 
ror io  the  decree,  be  would  be  excluded  from  as- 
nilioff  the  same,  andVa.  act  June  28. 1870,  amend- 
ing Oode,  chap.  182w  I  28,  proTldiner  that  the  appel- 
late court  shall  affirm  or  reverse  a  judflrroent  decree 
or  order,  does  not  authorise  any  Interference  with 
the  decree  rendered  upon  the  former  appeal. 
Erery  decree  of  this  court  is  a  final  decree  so  far  as 
(be  principles  of  that  case  are  concerned,  even 
thoagb  it  be  oo  an  appeal  from  an  interlocutory  or- 
ter.   Campbell  v.  Campbell,  22  Gratt.  649. 

And  where  the  same  question  was  involved,  al- 
thoairh  it  was  admitted  that  the  general  rule  was 
tbat  a  decision  upon  an  order  as  to  an  injunction 
WW  not  decisive  upon  the  final  hearing:  but  on  the 
prior  appeal  from  an  order  oontinuinR  an  injunc- 
tion there  were  no  disputed  facts,  and  the  question 
Involved  was  the  constitutionality  of  the  validity 
of  an  act,  and  the  second  decision  on  that  question 
could  not  be  different  without  overruling  the  prior 
(ledslon.  Sogers  v.  Rochester,  H.  AP.  C.  R.  Go.  21 
Run,  44. 

But  in  Trinity  County  ▼.  MoCammon,  25  Cal.  117. 
it  vas  said  that  the  decision  on  an  appeal  would 
not  be  conclusive  upon  a  second  appeal,  where  the 
lint  appeal  was  taken  from  an  order  refusing  to 
«ViBeoWe  a  preliminary  injunction  and  the  order 
wu  reversed,  If  on  the  second  appeal  a  new  state 
of  facts  should  be  shown. 

And  where  the  former  decision  was  upon  an  or- 
d«r  granting  a  temporary  injunction  to  restrain 
'he  collPctioD  of  a  judgment,  and  such  decision 
tietermined  nothing  as  to  the  merits  of  the  case, 
iind  only  held  that  the  complaint  assuming  ita  al- 
I  vations  10  be  irue  in  point  of  fact  was  sufficient 
■0  support  the  injunction,  and  on  the  trial  of  the 
(nae  Judgment  was  rendered  for  the  defendant. 

Beaudry  y.  Felcb,  47  CaL  183. 

Q.  Mto  (puttione  which  might  have  been  made  on 

%nrior  appeal, 
^  to  questions  which  should  have  been  pre. 
Koted  on  the  prior  appeal,  or  which  should  have 
^n  Dade  on  the  prior  trial  of  the  case  before  it 
*S8  presented  on  the  prior  appeal,  the  decidlon  then 
i^de  is  ooncJusive.  But  in  Missouri  and  Indiana 
^hcte  U  some  conflict  of  the  oases,  and  in  the  latter 


state  the  rule  is  now  that  the  law  of  the  case  is  lim- 
ited to  the  point  expressly  decided. 

So.  the  decision  upon  a  prior  appeal  was  conclu- 
sive upon  the  second  appeal  where  tne  same  ques- 
tion presented  should  have  been  urged  on  the  prior 
appeaL  Gray  v.  Dickinson,  11  Ky.  L.  Rep.  800; 
Davis  y.  McCorkle,  14  Bush,  746:  Rrasfleld  v.  Baugh, 
7  J.  J.  Marsh.  890;  Bassett  v,  Shepardson,  57  Mich. 
428:  Richardson  v.  Richardson.  100 Mich.  864;  Malm- 
gren  v.  Phinney  (Minn.)  87  N.  W.  648;  Mason  v. 
Mason.  6  Bush,  187;  Tilieny  v.  Wolverton,  64  Minn. 
75;  State  v.  Speaks,  05  N.  C.  888;  Findlqy  y.  Trigg, 
88  V a.  589:  Efflnger  v.  Kenney,  79  Va.  551;  Dennis  v. 
Kass,  18  Wash.  187;  Pearoe  v.  Germania  Ins.  Co. 
CVThe  Lady  Pike"),  96  (J.  &  461,  24  L.  ed.  672;  Boby 
V.  Calumet  ft  C.  Canal  ft  D.  Co.  154  111.  190;  Pitkin 
V,  Sbacklett,  117  Mo.  547. 

And  where  the  question  presented  existed  on  the 
record  in.  the  appeal,  and  could  have  been  consid- 
ered if  presented.  Pollock  v.  Cohen,  32  Ohio  St. 
519. 

And  where  the  errors  assigned  upon  the  second 
at>peal  should  have  been  presented  and  were  neces- 
sarily involved  on  the  first  appeal.  Warren  v.  Rey- 
mond,  17  &  C.  163;  Wolverton  v.  George  H.  Taylor 
ft  Co.  167  m.  485. 

And  where  the  questions  presented  on  the  second 
trial  might  have  been  and  should  have  been  pre-  • 
sented  on  the  prior  appeal  before  a  decree  was 
made  whichwas  absolute.    The  Santa  Maria,  28  U. 
&  10  Wheat.  442, 6L.  ed.  861. 

And  where  the  only  question  in  the  case  was  as 
to  a  rate  of  interest.  Questions  that  should  have 
been  made  by  exceptions  tu  previous  rulings  could 
not  thereafter  be  made.  Ellis  v.  Sanders,  84  S.  C. 
286. 

And  where  on  the  prior  trial  the  question  was 
tried  on  the  is«iue  of  usury,  and  on  the  second  ap- 
peal the  question  was  made  of  tender,  which  was 
inconsistent  with  the  order  remanding  on  the  first 
trial,  and  should  have  been  made  on  the  first  ap- 
peal.   Doyle  V.  San  ford,  26  III.  A  pp.  166. 

And  where  the  question  of  jurisdiction  might 
have  k)een  raised  when  the  case  was  before  the 
court  upon  the  first  writ  of  error.  Magwire  v. 
Tyler  ("Tyler  v.  Magwire";,  84  U.  8. 17  Wall.  282, 21 
L.  ed.  588;  Dilworth  v.  Curts,  189  111.  608,  AfBrming 
Phelps  V.  Curts,  88  Dl.  App.  93. 

And  where  the  appellant  failed  to  raiae  the  ques- 
tion of  jurisdiction  of  the  trial  court  until  the  sec- 
ond appeal,  and  then  to  have  sustained  the  ques- 
tion would  have  barred  all  claim  by  reason  of 
limitation.    Boone  v.  Shack leford,  66  Mo.  497. 

And  where  the  prior  decision  afilrmed,  by  a  di- 
vided court,  the  judgment  of  the  court  below,  and 
it  was  insisted  on  the  second  appeal  that  the  su- 
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the  supreme  court  having  hi  the  meantime  de- 
termined, that  in  such  case  the  district  court 
had  no  appellate  jurisdiction,  and  the  case 
having  been  first  brought  to  the  supreme  court 
through  the  district  court  by  an  attempted  ap- 
peal. Here,  it  will  be  observed,  the  court  was 
called  upon  to  say  whether  or  not  in  8u|)8e- 
quent  proceedings  in  a  case  the  parties  and  the 
court  were  bound  by  a  decision  announced  in 
an  appeal  over  which  the  supreme  court  had 
no  jurisdiction.  The  court  again  cited  Wa»h- 
ingtcn  Bridge  Co,  v.  Ste%ca/rt,  and  carried  the 
doctrine  of  Dewey  v.  Oray  to  its  logical  con- 
clusion, holding  that,  although  it  had  no  juris- 
diction in  such  cases,  still,  having  in  this  pai'- 
ticular  case  entertained  iurisdiction,  the  parties 
were  bound  by  the  result.  Not  only  this,  the 
question  of  jurisdiction  was  not  raised  on  the 
former  hearing,  but  th^  court  said  thai  it  must 
always  be  implied  that  a  coiurt  at  the  very  first 
decides  the  question  of  its  jurisdiction,  and,  hav- 


ing entertained  the  case 'on  Its  merita,  the  ques- 
tion of  jurisdiction  must  be  considered  ashavini^ 
been  decided,  although  not  in  fact  raised  or 
considered.  In  Datidtony.  DoUm,  16  Cal.  75» 
the  doctrine  was  again  stated  Tery  nearly  in 
the  language  in  which  it  appears  in  some  of  the 
Nebraska  cases.  Deuey  v.  Qray  is  quoted 
at  length,  and,  in  addition  thereto,  there  are 
cited  Waaihingion  Bridge  Co,  v.  Stewart  and 
several  other  cases  in  the  supreme  court  of  tbe 
United  States.  -Also  Uoeaek  v.  Sogers,  25 
Wend.  818;  Stiwr  v.  8lif>er,  3  Ohio,  1»;  Booth 
V.  Com,  7  Met.  286,  and  RusM  v.  La  Rogue, 
18  Ala.  151.  Only  one  of  these  cases,  we  ahalj 
undertake  to  show,  was  in  point  The  case 
we  are  considering  is.  however,  noteworthy 
as  being  one  of  a  very  few  cases  in  which  the 
court  has  attempted  to  give  a  reason  for  such 
a  rule  of  law,  and  the  reason  given  is  that,  after 
a  mandate,  tbe  appellate  court  loses  jurisdic- 
tion over  the  case,  and  that  questions  decided 


preme  court  had  not  Jurlsdiotion  od  the  first  ap- 
peal, as  it  was  discovered  that  tbe  appeal  was  from 
an  interlocutory  order,  and  not  a  final  decree.  Tbe 
question  sboiHd  have  been  mad^  on  the  first  ap- 
peal. Wasbioirton  Bridire  Co.  v.  Stewart,  44  U.  S. 
8How.418,llJ:i.ed.668. 

Iq  Fowler  v.  BLshop,  82 Conn.  199.  where  the  ques- 
tion bad  been  reserved  by  the  superior  court  and 
decided  by  the  supreme  court  at  a  prior  hearlnir 
and  came  up  on  error  affaln,  the  supreme  court 
said  that  on  all  questions  that  could  have  been  pre- 
sented on  the  prior  hearing  the  defendant  should 
be  concluded.  But  tbe  court  then  proceeded  to 
discuss  the  question  of  jurisdiction  of  tbe  superior 
court  and  of  tbe  supreme  court,  which  was  really 
involved  on  the  prior  hearlnft. 

The  decision  on  a  prior  appeal  was  conclusive 
upon  a  second  appeal  where  the  first  decision  held 
that  evidence  of  a  mortgage  on  property  before 
tbe  assignment  of  a  policy  should  have  been  ad- 
mitted, and  on  second  trial  it  was  contended  that  it 
should:not  have  been  admitted  because  the  assign- 
ment was  with  the  assent  of  the  company.  This' 
question  should  have  been  made  before.  But  the 
court  discussed  the  question  as  though  it  was  not 
res  judicata.  Ellis  v.  State  Ins.  Go.  68  Iowa,  578* 
116  Am.  Bep.  865. 

And  where  tbe  questions  involved  were  the  same, 
or  wbcrethe  matters  presented  on  the  second  ap- 
peal should  have  been  presented  on  the  first  appeal, 
as  wbere  on  tbe  first  appeal  the  court  sustained  a 
tax  deed  on  certain  grounds,  upon  the  second  ap- 
eal  without  new  issues  tbe  deed  should  not  be  held 
invalid.    Smyth  v.  Neif,  188  III.  310. 

And  where  upon  an  appeal  from  an  order  deny- 
fog  a  new  trial,  the  order  was  affirmed  under  Mln- 
nesota  supreme  court  rules  U  for  failure  of  the 
appellant  to  serve  copies  of  the  case  and  of  his 
points,  the  questions  that  might  have  been  pre- 
sented on  tbe  prior  appeal  were  res  Judicata 
on  tbe  second  appeal.  Scbleuder  v.  Corey,  80 
Minn.  601. 

And  where  error  that  might  have  been  assigned 
existed  prior  to  tbe  former  decision,  and  was  not 
presented  for  review.  Bebyroer  v.  Odell.  45  111. 
App.  616;  Union  Mut.  L.  Ins.  Co.  v.  iEUrchoff,  61  III. 
App.  67,  Affirmed  149  111.  586;  Hook  v.  Rioheson,  115 
111.  481;  Henry  v.  Davis,  13  W.  Ya.  262:  Hobeon  v. 
Doe,  Harper,  4  Blaokf .  480;  Brooks  v.  Brooks,  16  & 
C.  essi;  Meredith  v.  Cllirke,  Sneed  (Ky.)  189. 

And  wbere,  on  a  prior  writ  of  error,  the  defend- 
ant in  error  bad  pleaded  that  there  wfis  no  error  in 
the  record,  and  the  Judgment  had  been  affirmed, 
and  the  errors  alleged  on  the  second  appeal  existed 
before  the  first  appeaL    Booth  v.  Com.  7  Met.  ttSw 
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And  where  the  errors  complained  of  occurred  be- 
fore the  first  decision.  But  as  to  errors  since  tbe 
first  decision,  tiiey  might  be  reviewed.  Smith  v. 
Brittenbam,  94  Ul.  6S4. 

And  where  it  did  notappear  that  the  matters  pre- 
sented differed  from  those  alleged  In  thefbrmer 
action,  or  which  then  existed  and  might  have  hten 
alleged,  or  that  they  were  not  within  the  knowl- 
edge of  tbe  plaintiff  when  tbe  action  was  tried. 
Guest  V.  Brooklyn,  79  N.  Y.  624. 

And  wbere  the  matters  were  the  same  and  should 
have  been  put  in  issue  in  the  former  proceediDgs. 
Watkins  v.  Lawton,  60  Ga.  671. 

And  wbere  the  error  alleged  occurred  prior  to  the 
former  appeal.  All  errors  not  assigned  will  be  con- 
sidered as  waived,  and  cannot  afterwards  be  urged. 
Union  Mut.  L.  Ins.  Co.  v.  Kirchoff.149  III.  586. 

And  where  the  same  question  was  involved,  and 
it  was  said  that  matters  once  determined  could  not 
be  reopened,  and  this  was  true  whether  actually 
adjudicated  or  not.  If  they  oould  have  been  ad- 
judicated in  that  suit  they  were  settled.  Garter  v. 
Hough,  89  Ya.«». 

And  where  tbe  case  bad  been  remanded  with  di- 
rections as  to  the  decree  that  should  be  entered. 
The  appellant  cannot  assign  errors  on  the  second 
appeal  that  occurred  prior  to  the  first  appeal. 
Ogden  V.  Larrabee,  70  Dl.  510. 

And  where  the  prior  decision  refused  to  set  aside 
a  sale  and  sent  back  tbe  case  for  further  proof  be- 
fore confirmation,  and  an  attempt  was  made  on 
the  second  trial  to  have  the  sale  set  aside  by  rea- 
son of  evidence  that  should  have  been  and  was  not 
used  on  the  first  1  riaL    B  i  1 1  v.  Hoover.  9  Wis,  16. 

And  where  tbe  prior  decision  confirmed  a  sale, 
and  on  the  second  trial  it  was  attempted  to  be  set 
aside  by  reason  of  evidence  that  shotild  hare  been 
used  on  tbe  first  trial.  Pierce  v.Kneeland,  9  Wis.  24. 

And  wbere  on  tbe  prior  appeal  the  sale  was  set 
aside,  and  subsequently  tbe  trial  court  upheld  tbe 
sale  for  matters  which  existed  before  the  prior  de- 
cision although  the  prior  decision  had  reversed  the 
judgment  and  remanded  the  case  for  further  pro- 
ceedings, but  at  the  same  time  and  in  the  same  de- 
cree tbe  sale  was  set  aside.  The  trial  conrt  had  no 
Jurisdiction  to  Ignore  any  part  of  tbe  prior  declsiOD. 
Hill  V.  Draper  (Ark.)  87  a  W.  674. 

And  wbere  the  facts  were  tbe  same.  It  was  said, 
not  only  the  ftacts  which  were  formerly  pleaded, 
but  those  which  might  have  been  known  with 
proper  diligence,  were  included  with  all  questions 
growing  out  of  them  in  the  prior  judgment,  and 
that  the  court  had  no  power  to  interfere  with  such 
judgment.    McWiUlams  v.  Walthall,  77  Ga.  7. 

And  where  the  plaintiff  took  the  fliwt  appeal  from 
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leading  to  tba  judgmeDt  and  mandate  consti- 
tnte  a  flna]  adiudication.  This  reason  is  ud- 
-doubtedly  boudq  as  applied  to  a  certain  class  of 
mtDdates,  aa  is  illustrated  in  a  class  of  cases 
which  the  California  court  has  considered  as 
supporting  its  doctrine.  But  we  cannot  see 
how  it  is  applicable  to  a  mandate  reversing  a 
case,  and  remanding  it  for  a  new  trial.  In  the 
latter  case  the  whole  case  is  tried  anew,  and 
nothing  is  settled  by  the  first  appeal  beyond 
the  fact  that  the  first  trial  was  erroneous,  and 
that  all  the  issues  must  be  tried  again.  The 
•case  of  Phelan  v.  San  Prandico,  §0  Cal.  40, 
being  the  only  case  which  our  court  has  cited 
io  support  of  the  doctrine,  states  it  in  the  lan- 
guace  of  the  syllabus  in  Hiatt  ▼.  Brooki,  cit- 
ing 2>tiru?«9n  y.  DalUu;  but  there  is  no  dis- 
cussion of  the  doctrine.  In  the  same  volume, 
however,  appears  the  case  of  lAe^y,  Clark,  20 
Cal.  388.  where  Judge  Field  delivered  the 
-opinion  of  the  court,  and  again  stated  the  doc- 


trine. He  says  that  the  court  entertained  no 
doubt  of  the  correctness  of  the  former  decision; 
then  cites  Dewey  ▼.  Oray,  and  the  other  Cali- 
fornia cases,  and  three  of  the  cases  cited  in 
Daeideon  ▼.  Dallae,  The  reason,  is  stated  to 
be  that  the  court,  by  ita  mandate,  abandon^ 
jurisdiction  of  the  first  appeal,  and  lost  the 
power  to  modify  its  judgment  therein  ex- 
pressed. A  number  of  California  cases  later 
than  the  20th  might  be  cited  supporting  the 
contention  of  Foxwortby.  It  will  not  be  nec- 
essary to  review  them.  It  is  sufficient  to  say 
that  the  California  court  has  by  repeated  de- 
cisions adhered  to  that  doctrine,  and  that  all 
these  cases  fairly  support  Fox  worthy's  con- 
tention. Inasmuch  as  our  cases,  if  adhered  to, 
based  as  they  are  on  the  authority  of  Califor- 
nia, would  require  a  decision  herein  in  favor 
of  Foxworthy,  we  have  reviewed  the  cases 
down  to  the  20th,  at  which  point  our  court 
adopted  their  doctrine,  for  the    purpose   of 


«jadfrmentdiBcharfrinira  ffamishee,  and  the  Judg*- 
meot  was  reversed  and  the  fund  held  liable,  and  the 
fleoood  appeal  was  by  a  claimaot  ol  the  fund  who 
was  a  party  to  the  former  appeal  and  should  then 
liave  claimed  tliat  tbe  attachment  was  void  in  its 
fiice,  alt bougb  the  prior  decision  was  erroneous. 
Itwastaidttaat  the  second  decision  would  not  bar 
aooiher  appeal  by  tbe  garnishee  or  defendant  un- 
<der  Ala.  Code,  1 3966,  providinir  for  an  appeal  by 
tbe  defendant  or  iramlshee.  Mattbewa  v.  Hands, 
aAia.ia6. 

But  the  decision  upon  a  prior  appeal  was  not  con- 
duBive  upon  tbesecood  appeal.  wt:ere  the  question 
involved  was  an  erroneous  iDstructlon.  altboufrb 
the  same  instruction  was  in  the  first  bill  of  excep- 
tioD6«  but  It  was  not  directly  called  in  quration  and 
made  a  ground  of  complaint  on  the  first  appeal, 
and  was  not  discussed  or  decided.  Haynes  v.  Tren- 
ton, 123  Mo.  aaCL 

And  where  tbe  error  In  tbe  second  appeal  was  an 
instruction  on  tbe  theory  of  abandonment  in  forc- 
ible entry,  and  a  similar  instruction  was  in  tbe 
record  of  tbe  prior  appeal,  but  no  special  objection 
was  made,  and  that  question  was  not  discussed 
upon  the  prior  appeal.  Walser  v.  Orabam,  60  Mo. 
APP.3S3. 

In  Davis  v.  Krug.  IM  Ind.  1,  the  decision  on  a 
prior  appeal  was  not  conclusive  upon  tbe  second 
appeal,  where  the  question  might  have  been  but 
was  not  decided  and  considered  on  the  first  appeal. 
The  court  dtee  the  cases  sustainlntr  the  proposition 
that  tbe  prior  decision  was  conclusive  upon  the 
second  appeal  upon  tbe  questions  decided,  and  says: 
**Tbe  law  of  the  case,  thus  limited  to  the  point  de- 
cided, is  approved.  But  this  does  not  preclude  us 
from  deciding  questions  which  migrht  have  been 
hot  were  not  considered  and  decided,  as  the  case 
was  presented  on  tbe  first  appeal.  6uch  claim 
seems  to  us  unreasonable  although  we  are  aware 
ttiai  it  is  supported  by  many  respectable  author- 
ities, and  even  by  tbe  language  used  in  some  of  tbe 
reported  opinions  of  this  court," 

^.the  decision  upon  a  prior  appeal  was  not  con- 
-  elusive  on  a  second  appeal  where  upon  tbe  prior  ap- 
peal tbe  complaint  was  held  good  upon  demurrer, 
but  on  tbe  second  appeal  other  defects  were  shown 
which  were  not  discussed  or  considered  upon  tbe 
fnrior  appeal.    Kioard  v.  West,  92  Ind.  859. 

And  where  the  prior  decision  was  reversed  be- 
cause it  did  not  appear  to  be  by  the  consent  of  par- 
ties, and  a  supplemental  cross  bill  was  filed  after  the 
c<ue  was  remanded,  setting  up  that  tbe  decree  was 
h7conBent,aithoufirb  this  question  could  have  been 
Ptesented  on  the  original  appeal  by  a  plea  of  re- 
^^  of  errors,    liogerson  v.  Fanning,  88  111.  App. 
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And  where  the  question  was  not  decided  on  the 
prior  appeal  and  there  was  some  change  in  the  evi- 
denoe.  although  tbe  point  made  upon  the  second 
appeal  might  have  been  and  was  not  raised  on  tbe 
i  prior  appeal.  The  circuit  court  of  appeals  rule  24, 
requiring  oounsel  on  both  sides  to  specify  tba 
grounds  upon  which  they  will  rely,  either  for  a  re* 
versal  or  for  an  affirmance,  limits  the  questions  de- 
cided on  such  appeal  to  tbe  points  madf .  Batch  v. 
Haas,  78  Fed.  Bep.  974.  See  further,  Klauber  v.  San 
Diego  Street  Gar  Co.  98  Cal.  lOK,  subd.  1.;  Adamson 
v.  Sundby,  61  Minn.  460;  and  People  v.  Thompson 
(Oal.)  46  Pac.812,  subd.  k. 

o.  Am  to  excetsive  verdicts. 

Some  cases  hold  that  tbe  fact  that  a  verdict  waa 
held  excessive  on  a  prior  appeal  is  not  conclusive 
as  to  the  amount  on  the  second  appeal,  although 
one  case  regards  an  increased  verdict  as  a  contempt 
of  the  decision.        * 

So.  tbe  decision  upon  a  prior  appeal  was  not  con- 
clusive upon  tbe  second  appeal  where  the  prior 
deaislon  required  a  reduction  of  tbe  verdict  to 
$S,000.  and  upontbe  second  trial  the  verdict  laaa 
obtained  for  $d)0O,  as  it  could  i^ot  be  said  in  tbe 
last  case  that  tbe  jury  acted  with  prejudice. 
Holmes  v.  Jones,  69  Hun,  846. 

And  where  on  a  prior  appeal  tbe  plaintiff  was  re- 
quired to  remit  a  part  of  his  verdict  before  a  new 
trial  would  be  granted,  and  he  refused  to  remit, 
and  a  judgment  was  obtained  larger  than  that  to 
which  tbe  former  remission  would  have  reduced 
it,  tbe  former  decision  cannot  be  urged  as  binding, 
ibid. 

In  Mahar  v.  Simmona,  47  Hun,  479.  wliere  tbe 
prior  decision  set  aside  a  verdict  of  $200  as  exces- 
sive, and  on  tbe  second  trial  on  the  same  facts  the 
verdict  was  Increased  to  $760,  and  appeared  to  be 
in  contempt  of  the  advice  of  the  supreme  court, 
the  court  refused  to  accept  this  verdict.  Saying:  **If 
the  verdict  bad  been  tbe  same  it  would  have  indi- 
cated that  the  appellate  court  was  mistaken  In 
supposing  it  to  be  unjust,  or  that  it  was  inexpedient 
to  prolong  the  litigation,  and  if  tbe  plaintiff  will 
reduce  tbe  verdict  to  $300  it  will  be  allowed  to 
stand." 

p.  Change  of  court. 

That  tbe  former  decision  was  made  by  one  court 
and  the  last  appeal  was  to  a  court  succeeding  the 
same,  or  where  the  memlMiai  of  the  same  have 
changed,  will  not  prevent  the  prior  decision  from 
beinir  ci  nclusive. 

So,  the  decision  upon  a  prior  appeal  was  con- 
clusive upon  the  second  appeal  where  the  same 
question  was  involved,  although  the  second  court 
was  not  tbe  aame  but  the  successor  of  the  prior 
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showiag  that  they  originated  hi  CaliforDia  in 
an  obit^  dictum,  and  that  California  traces  the 
doctrine  to  certain  cases  in  the  Supreme  Court 
of  the  United  States  and  elsewhere,  which  do 
not  support  the  doctrine;  and  for  the  further 
reason  of  showing  that  the  California  court 
has  given  a  reason  for  its  decisions  applicable 
to  those  cases  which  it  cites,  and  furnishing 
a  sufficient  ground  for  those  decisions,  but 
which  does  not  in  any  way  apply  to  the  cases 
decided  in  California,  or  to  such  a  case  as  the 
one  now  before  us.  The  California  doctrine  is 
not  without  support  in  the  decisions  of  some 
other  slates.  In  Russell  v.  La  Roque^  18  Ala. 
149,  the  opinion  opens  as  follows:  ''This 
cause  has  been  tried  before  this  court,  and  the 
rules  applied  to  it  then  is  the  law  of  it  now." 
In  better  English,  but  just  as  bluntly,  the 
same  court  said  in  Thomason  v.  Dill,  84  Ala. 
175,  that  propositions  laid  down  on  a  former 
appeal  "are  the  law  of  this  case,  and  must  not 


be  lost  sight  of."  In  neither  case  was  anj^ 
doubt  express^J  as  to  the  correctneaa  of  the- 
former  decision,  and  there  is  no  discuasion  or 
the  rule  announced. 

In  Rector  v.  Danley,  14  Ark.  804,  the  opin- 
ion opens  with  a  statement  that  it  is  a  settletl 
doctrine  that  a  decision  made  when  the  caaae- 
was  in  the  court  before  is  the  law  of  the  case, 
and  nothing  then  determined  can  be  reviewed. 
Here,  again,  no  authority  is  cited  and  no  rea- 
son is  given.    Precisely  of  the  same  nature  i»- 
the  case  of  Mynning  v.  Detroit,  L,  &N.  B.  Cd. 
($7  Mich.  677.    The   doctrioe    has  also  beei» 
adopted  in  Indiana,  the  rule  being  stated  there 
als^  unaided  by  argument  or  authority.     Kress 
V.  JSiate,  Wagoner,  66  Ind.  106;  Pittafturgh,  C.  dr 
St.  L.  R,  Co.  V.  Eizon,  110  Ind.  226:  Conttneri- 
tal  L,  Ins.  Co.  v.  Bouser,  111  Ind.  266.     The- 
doctrine'also  receives  apparent  support  in  the 
cases  of  UiU  v.  Hoover,  9  Wis.  16,  and  Pierce- 
v.  Kneeland,  Id.  19,  although  l^oth  of  those- 


oonrt.  Plymouth  Couoty  Bank  v.  GUman,  8  8.  D. 
170;  Splcer  V.  Nortoo,  18  Barb.  642. 

And  where  the  same  question  was  Involved,  and 
the  first  decision  was  rendered  by  the  supreme 
court  of  the  District  of  Columbia,  and  the  second 
appeal  was  to  tbe  court  of  appeals,  which  succeeded 
to  the  jurisdiction  of  the  former  court  Holoomb 
V.  DeariDff,  24  Wash.  L.  Bep.  238. 

And  where  on  former  trial  a  defeasance  of  a  rij^ht 
of  way  was  established  for  nonuser.  and  on  the 
second  trial  an  attempt  was  made  to  show  an  intent 
to  resume  the  use,  althougrb  since  the  former  deci- 
sion there  had  been  an  entire  channre  of  the  mem- 
bers of  the  appellate  court  with  one  exception. 
Hickox  V.  Chlcagro  ft  C.  S.  B.  Ck).  94  Mich.  287. 

In  Ten  Eyck  v.  Whitbeck,  68  Hun,  450,  on  a 
second  appeal  the  court  said,  altboogh  the  mem- 
bers of  tiie  court  have  chanfred,  yet  on  the  same 
case  it  could  hardly  be  expected  that  a  different 
conclusion  could  be  reached.  **lf  we  are  not  con- 
cluded by  the  former  determination  the  opinion 
may  be  deemed  an  authority,**  and  under  the  cir- 
cumstances the  court  is  not  called  upon  to  discnss 
:he  case,  and  tiien  the  court  discusses  the  case. 

q.  .^  to  effect  o/  dicta. 

'  The  general  rule  is  that  a  decision  which  is  an 
ohiter  dictum  is  not  conclusive,  and  so  held  in  Ala- 
bama, Arkansas,  Cuiifomia,  Missouri,  Vermont, 
and  Federal  courts.  But  decisions  on  issues  made 
on  a  former  appeal,  that  were  not  necessary  to  tbe 
question  disposingr  of  the  appeni,  have  been  held 
conclusive,  where  the  party  insisted  on  a  decision 
on  a  particular  question,  and  where  a  pleading  was 
construed. 

So,  the  decision  on  a  prior  appeal  was  not  con- 
clusive on  the  second  appeal  where  on  two  prior 
appeals  a  lease  was  regarded  and  treated  as  valid 
by  ail  the  parties  and  by  tbe  court,  and  on  the  last 
trial  was  held  void  for  want  of  proper  acknowledg- 
ment   McLeran  v.  Benton,  78  Cal.  329. 

The  decision  upon  a  prior  appeal  was  conclusive 
on  the  second  appeal,  where  the  matters  were  the 
same,  but  was  not  conclusive  as  to  dictum  of  the 
former  case.  Jesse  v.  Cater,  28  Ala.  475;  Price  v. 
Price,  28  Ala.  609. 

Tbe  decision  upon  a  prior  appeal  was  not  oon- 
doslve  on  the  second  appeal  where  the  former 
decision  was  an  obiter,  (iicium,  Wlxson  v.  Devine* 
80  Gal.  385;  Mulford  v.  Estudlllo,  32  Cal.  131. 

And  where  tbe  question  on  the  second  appeal 
was  paesed  upon  in  a  dictum  of  the  prior  ca9e,and 
was  not  in  issue,  and  was  made  subsequently  by 
amended  pleadings.    Clark  v.  Hershy,  52  Ark.  478. 

And  where  an  opinion  was  expressed  not  at  all 


material  to  the  decision,  and  was  a  dictum.  Barney 
V.  Winona  ft  St.  P.  B.  Co.  117  U.  S.  228, 28  L.  ed.  858. 

And  where  the  question  on  appeal  was  the  va- 
lidity of  an  instruction,  and  the  court  passed  od 
the  suflBcienoy  of  evidence,  which  was  only  an 
obHer  dictvfTL,  and  the  sufficiency  of  evidence  was 
not  a  direct  question  with  which  tbe  court  wa^. 
dealing,  and  the  court  did  not  intend  in  passing 
on  ihesufiDciency  of  evidence  to  foreclose  tbe  triiP 
court  from  declaring  it  insufficient  to  establish  a. 
prima  facie  case.  Mattingly  v.  Pennie,  105  Cal* 
514. 

And  where  the  question  was  decided  by  mere 
Implication  from  the  general  disposition  of  tb» 
case,  or  was  merely  collateral  to  the  matter  ac- 
tually considered.  To  the  general  rule  that  the 
prior  decision  was  res  judicata,  the  Missouri  casea 
have  made  exceptions.  Gwin  v.  Waggoner,  116 
Mo.  148. 

And  where  the  appellate  court  made  a  sugges- 
tion as  to  a  mode  of  relief  which  was  acted  on  by 
tbe  lower  court,  but  which  suggestion  was  not- 
equivalent  to  a  declaration  of  law  and  was  not  on 
a  question  actually  in  issue  in  the  prior  appeal- 
Meeker  V.  Swift,  45  Mo.  A  pp.  186. 

And  where  what  was  said  by  the  court  was  out> 
side  of  the  record,  and  was  not  presented  to  the 
court  for  its  decision,  and  was  not  necessary  to  a- 
decision  of  the  question  involved.    Chicago,  S.  F. 
&  C.  R.  Co.  V.  Swan,  120  Mo.  80. 

But  the  decision  upon  a  prior  appeal  was  con- 
clusive on  the  second  appeal  where  the  error  as- 
signed was  the  refusal  to  transfer  the  case  to.  the - 
equity  docket  and  the  quest  ion  was  considered  by 
tbe  court  in  appeal,  although  not  disposed  of  by 
tbe  opinion  rendered.  Com.  v.  Tate,  17  Ky.  L.  JZep. 
1045. 

And  where  a  party  on  the  former  appeal  in- 
sisted on  an  opinion  which  as  to  that  appeal  might 
have  been  only  a  6ictum.    (This  is  really  on  tbe- 
ground  of  estoppel.)    San  Francisco    v.    Spring 
Valley  Waterworks,  58  Cal.  608. 

And  where  the  decision  was  upon  a  point  which 
arose  in  the  case,  although  it  was  not  necessary 
to  the  disposition  of  the  appeal.  The  former 
judgment  was  reversed  because  a  part  of  the  de- 
mand was  tarred  by  limitation,  and  the  court 
held  in  addition  that  the  complaint  stated  a  cause- 
of  action.    Q  winn  v.  Hamilton,  75  Cal.  S965. 

In  Hosack  v.  Rogers,  25  Wend.  813,  the  question 
was  made  as  to  the  effect  on  a  second  appeal  of  an 
obiter  dictum  on  the  first  appeal.  Four  of  the 
members  of  the  court  were  divided  on  the  ques- 
tion, and  were  the  only  members  who  took  part 
in  the  discussion.  The  second  appeal  was  aiBrme<k 
by  a  vote  of  eleven  to  eight. 


1896 


Hastdios  t.  Fozwortht. 


8.;^ 


might  have  been  solved  under  a  at  rict  and 
correct  application  of  the  doctrine  of  re$  judi- 
cata. Of  the  same  character  is  the  case  of 
JJopkinM  ▼.  Hopkins,  40  Wis.  462.  In  none  of 
these  cases  was  tbe  first  reversal  general,  but 
the  cause  was  remanded  with  certain  features 
finally  adjudicated,  so  that  they  cnuld  not 
again  properly  arise  in  tbe  further  proceedings 
in  the  case.  In  Stacy  v.  Vermont  G.  i?.  Co. 
92  Yt.  551,  the  court,  while  intimating  some 
doubt  as  to  the  correctness  of  the  doctrine, 
states  that  it  had  been  so  long  established  that 
it  will  not  be  departed  from;  but  also  states 
tbe  reason  for  it  to  be,  in  the  first  place,  that 
the  former  decision  has  the  same  weight  as 
authority  as  a  decision  in  another  case,  and,  in 
tbe  second  place,  that  it  is  an  adjudication  be- 
tween the  parties.  Tbe  latter  reason  is  tbe 
only  one  which  could  be  advanced  for  holding 
the  decision  conclusive  upon  the  court;  and 
the  Vermont  court  savs  that  it  is  not  conclu- 


sive as  a  matter  of  law,  because  the  court  may 
revise  and  reverse  it.    Thus  this  case  is.  after 
all,  ambiguous,  leaving  the  former  decision  in 
scarcely  any  stronger  position  than  a  decision 
of  the  same  question  between  other  parties. 
In  Semple  v.  Anderwn,  9  III  546,  the  rule  seems, 
to  be  for  the  first  time  in  Illinois  announced, 
and  tbe  court  cites  in  support  of  its  conclusion 
the  cases  in  the  Supreme  Court  of  the  United 
States  cited  by  tbe  California  court,  and  BootJ*^ 
V.  Com,  7  Met  286.    As   we   have   already 
stated,   we  shall  show  that   these   cases   are< 
based  upon  a  dififerent  principle,  which  is  illus- 
trated by  the  case  of  Holowbusii  v.  McConn^, 
12  III.  203.    In  that  case  tbe  opinion  was  by 
Judge  Trumbull.    On  the  former  appeal  the- 
cause  had  been  remanded  for  certain  specified 
proceedings,  not  remanded  for  anew  trial  gen- 
erally.   In  the  inferior  court   an  effort  was 
made  to  reliti^ale  the  questions  which    had 
been  finally  determined  by  the  first  appeal, 


r.  Where  the  questione  are  different. 

The  rule  Is  clear  that  where  tbe  f  nets  are  different 
80  that  the  principles  of  law  aonounoed  on  the  first 
appeal  are  not  applicable,  as,  where  tnere  are  mate- 
rial changesin  tbeevtdenceor  pleadings  or  And  infrs, 
a  prior  decision  is  not  oonolunive  upon  questions 
presented  on  the  second  appeal  and  are  only 
conclusive  so  far  as  tbe  prlnoipies  are  applicable. 

So,  tbedecisfon  upon  a  prior  appeal  was  not  con- 
clusive upon  the  second  appeal,  where  tbe  evi- 
dence materially  changed  the  question  of  contrlb- 
utory  negligence,  and  negligence  on  tbe  part  of 
tbe  defendant.  Meeka  v.  Southern  P.  R.  Co.  66 
Gal.  513,  38  Am.  Rep.  67. 

And  where  tbe  pleadings  were  amended  and  the 
evidence  was  different.  Oreenberg  v.  California 
Bituminous  Bock  Co.  107  Cal.  667. 

And  where  upon  tbe  second  trial  tbe  evidence 
was  materially  different.  Fellows  v.  St.  Louis 
Bridge  Co.  45  111.  App.  589;  Central  R.  ft  Bkg.  Co.  v. 
Smith.  80  Ga.5g6:  McNamara  v.  Pengilly  (Minn.)  67 
N.  W.  661;  Bart  v.  Delaware,  L.  &  W.  It.  Co.  76  Hun. 
286;  Walker  v.  Cole  (Tex.  Civ.  App.)  27  S.  W.882. 

And  where  the  previous  decision,  which 
granted  a  new  trial,  was  based  upon  an  erroneous 
translation  of  a  document,  and  tbe  correct  trans- 
lation was  presented  on  the  second  appeal.  The 
binding  ruling  of  tbe  prior  decision  can  only  be  in- 
voked when  tbe  fact  appears  under  tbe  same  cir- 
cumstances in  which  it  was  originally  presented. 
Kieto  V.  Carpenter,  210aL  456. 

And  where  tbe  evidence  in  tbe  first  appeal  was 
not  in  tbe  record,  and  it  was  not  shown  that  it 
was  tbe  same  in  both  oases.  Soci^t^  dcs  Mines  v. 
Mackintosh,  7  Utah.  85. 

And  where  the  first  decision  held  that  the  de- 
ceased was  a  passenger  and  on  tbe  aecood  trial 
tbe  evidence  was  different.  Clilcago.  St.  P.  M.  &  O. 
B.  Co.  V.  Bryant,  66  Fed.  Rep.  060,  27  U.  8.  App.  681. 

And  where  tbe  Judgment  was  reversed  and  the 
cause  remanded  and  new  evidence  was  introduced 
on  tbe  second  trial,  and  it  was  not  apparent  that 
ihe  opinion  of  the  supreme  court  was  intended  to 
be  a  final  disposition  of  the  cause.  Ryan  v.  Tom- 
linson,  80  CaL  630. 

And  where  tbe  case  made  upon  tbe  second  appeal 
was  an  entirely  different  one  from  the  prior  one, 
under  an  order  opening  the  case  upon  tbe  issues. 
McLennan  v.  Prentice,  85  Wis.  427. 

And  wbere  tbe  evidence  materially  differed  in 
many  respects  so  far  as  any  legal  principle  was 
involved.  Tbe  prior  decision  was  conclusive  as  to 
matters  common  to  kx)ib  cases.  Lane  v.  Starkey, 
»  Neb.  586. 

And  where  the  evidence  was  materially  different. 

84  L.  R.  A. 


It  wa4  said  that  tbe  principles  of  law  established  oiit 
former  appeal,  so  far  as  applicable,  remain  tbe  law 
of  the  case  through  all  its  subsequent  stages,  and 
must  be  adbered  to  whether  right  or  wrong.  Ohio> 
&  M.  R.  Co.  V.  Hill,  7  Ind.  App.  265. 

And  where  the  evidence  as  to  an  agreement  on. 
the  first  trial  was  uncertain  and  ambiguous,  and  on 
tbe  second  trial  on  a  supplemental  pleading  the- 
evidence  was  clear  and  direct.  Frlsby  v.  Park- 
burst,  20  Md.  58,  06  Am.  Dec.  681. 

And  where  tbe  first  decision  was  that  when 
nothing  appeared  but  a  mortgage  and  a  quitclaim, 
the  mortgage  title  would  be  regarded  prima  facie 
as  merged  in  tbe  quitclaim,  and  tbe  second  trial 
overcame  this  presumption  by  showing  a  different, 
intention.    Stantoos  v.  Thompson,  40  N.  H.  275. 

And  where  tbo  first  decision  beld  that  tbe  judg- 
ment was  against  the  weight  of  evidence,  and  ibere- 
wasatrial  witbouta  jury,  andon  the  second  trial* 
there  was  a  jury,  and  there  was  a  change  in  the 
witnessep.  New  York  Small  Stock  Co.  v.  Third' 
Ave.  R.  Co.  16  Misc.  64. 

And  wbere  new  and  different  facts  were  pre- 
sented, requiring  tbe  application  of  a  different  rule' 
of  law  from  that  applied  on  tbe  former  appeaL 
Bloomfleld  v.  Buchanan,  14  Or.  181. 

And  wbere  the  question  presented  on  tbe  first 
appeal  was  in  regard  to  tbe  facts  on  confiicting 
evideuce.  and  there  was  a  different  state  of  facts 
on  tbe  second  appeaL  Wallace  v.  Sisson  (Cal.)  45- 
Pac.  1000. 

And  wbere  there  was  an  essentially  different, 
state  of  facts.    Baxter  v.  Rollins  (Iowa)  68  X.  W. 
72a;  Ocean  S.  S.  Co.  v.  Cheeney.  05  6a.  381;  Elston. 
V.  Kennicott,  52  111.  272:  Milcbell  v.  Davis,  28  CaL 
881:  People  v.  Hamilton,  108  Cal.  406. 

And  where  tbe  facts  were  different,  and   the- 
opinion  was  not  intended  to  be  res  judicata,  but  re- 
manded the  case  for  a  trial  denovo,   Johnson  v. 
BaJiey,17Colo.  60. 

And  where  tbe  same  questions  were  not  again 
presented  on  the  same  state  of  facts.  McKinlay  v. 
Tuttle,  42  Cal.  570. 

And  wbere  a  different  question  was  presented^ 
and  tbe  pleadings  were  amended  and  what  was  said 
in  the  former  opinion  only  applied  to  the  facta  as- 
disclosed.    Burton  v.  Perry,  146  IlL  71. 

And  wbere  tbe  pleadings  were  amended  and  the* 
facts  were  not  the  same.  Cross  v.  Zellerbacb,  63- 
Cal.  623;  Heldt  v.  Minor,  118  Cal.  886:  Cbickering  v. 
Failes,  29  III.  804;  Pref^sley  v.  Lamb,  105  Ind.  171;. 
Green  v.  McDonald.  13  Smedes  &  M.  445. 

The  decision  upon  a  prior  appeal  was  conclusive' 
upon  the  second  appeal  wbere  the  facts  were  the* 
same;  but  while  the  prior  decision  beldtbata  judg^ 
ment  of  divorce  was  void  for  want  of  jurisdiction*. 
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and  which  were  not  withio  the  scope  of  the 
mandate.  The  court  properly  held  that  these 
tssaes  were  T€%  Judicata  and  cited  Washington 
JWidge  Co.  ▼.  Stewart,  44  U.  8.  8  How.  418.  11 
h,  ed.  658,  which  is  in  point  on  this  proposi- 
tion. Unfortunately,  however,  in  Cook  v. 
Norton,  61 IIT.  285,  the  court,  on  the  sole  au- 
thority of  HoUowbush  ▼.  McConnel  applied  the 
•doctrme  to  a  case  remanded  generally  for -a 
new  trial,  losinj?  si^ht  of  the  distinction  be- 
tween a  final  order  adjudicating  an  issue  and 
an  order  remaDding  a  case  for  a  new  trial 
throughout,  leaviog  all  issues  still  undeter- 
mineo.  Later  Illinois  cases  have  followed  tbe 
<ioctrine  in  Cook  v.  Norton,  the  question  not 
seeming  to  have  ever  again  been  examined  on 
its  merits. 

We  have  now  referred  to  tbe  decisions  of 
■all  states  which,  in  our  opinion,  lend  either 
actual  or  apparent  support  to  the  doctrine  of 
the  California  court.  We  have  seen  that  in 
<every  case  the  rule  first  originated  in  a  bald 
dictum  without  the  support  of  reason  or  argu- 
ment, or  else  it  was  based  on  the  authority  of 
•certain  cases  in  the  Supreme  Court  of  tbe 
United  States,  or  of  New  York,  Massachu- 
■setts,  and  Ohio.  The  New  York  case  cited  is 
Hoiock  V.  Rog&rs,  25  Wend.  818.  This  was  a 
-case  before  the  court  for  the  correction    of 


errors.  A  doctrine  somewhat  akin  to  that 
here  contended  for  is  stated  in  the  syllabua 
prepared  by  the  reporter.  There  is  only  one 
opinion  supporting  that  view;  three  adverse 
thereto.  The  vote  of  the  court  was  eleven  to 
eight  for  affirmance,  and  it  nowhere  appears 
that  that  vote  was  because  a  majority  of  the 
court  agreed  with  the  one  meml)er  who  ad- 
vanced the  "law  of  the  case"  doctrine,  except  by 
a  note  of  the  reporter  to  the  effect  that  it  was 
"generally  understood"  that,  but  for  the  prin- 
ciple of  Mtare  deeins,  the  judgment  would  have 
been  reversed.  The  case  of  Booth  v.  Oonu  7 
Met  285.  often  cited  in  support  of  the  doc> 
trine,  was  where  a  judsrment  bad  been  affirmed, 
and  the  plaintiff  in  error  undertook  to  sue  out 
a  second  writ  of  error  from  the  same  judg- 
ment. The  court,  of  course,  held  that  this 
could  not  be  done;  but  we  cannot  see  how. 
by  any  stretch  of  the  imagination,  the  rule 
here  contended  for  can  be  discovered  as  in- 
volved in  that  question.  The  case  of  Stiver  v. 
Stiver,  8  Ohio,  19,  is  also  cited.  But  that  case 
merely  held  that  a  bill  in  chancery  would  not 
lie  to  correct  a  judicial  error.  Po'loek  v. 
Cohen,  82  Ohio  St.  514,  was  precisely  like 
Booth  V.  Com, 

•  The  cases  most  frequently  cited  as  support- 
ing the  doctrine  are,  however,  those  in  the 


the'seoond  appeal  on  an  gmei^ded  pleactioR  she  wing 
4in  estoppeJ  mlirht  require  a  different  Judgment. 
Israel  v.  Arthur,  18  Ck>lo.  159. 

8o,  the  decision  upon  the  prior  appeal  was  con* 
«lusive  upon  tbe  second  appeal  where  tbe  facts  In- 
Tolvod  were  tiie  same:  but  when  the  Judgment  was 
reversed  for  defective  pleading  and  proof,  and  an 
amendment  was  made  presentJng  new  facts,  tbe 
decision  was  not  applicablei  Castagniao  v.  Bal- 
•letta.  as  Cal.  250. 

Tbe  decision  on  a  prior  appeal  was  not  conclusive 
on  a  second  appeal  where  tbe  question  tben  pre- 
«ented  was  not  necessarily  involved  in  the  first  de- 
•c'islon.  Clews  v.  Bank  of  New  York  Nat.  Bkg. 
ASBO.  106  N.  Y.  896. 

And  where  tbe  same  question  was  not  presented. 
Thompson  v.  White,  76  Cal.  881. 

And  where  tbe  former  decision  declared  a  trust 
«nd  directed  a  partition,  and  on  the  partition  pro- 
•ceedings  it  was  disclosed  that  the  ancestor's  title 
was  devested  under  a  deed  of  trust  made  by  bim  in 
tiis  lifetime,  and  tbe  question  in  tbe  second  appeal 
was  admitting  that  a  trust  was  established,  it  was 
"defeated  by  tbe  deed  of  trust.  Kingsbury  v.  Buck- 
Tier,  70  lU.  614. 

And  where  the  prior  decision  did  not  settle  tbe 
•<1ue6tion  in  regard  to  boundary  lines  that  were 
presented  on  tbe  second  appeal.  Pearl  v.  Pitt- 
man,  16  Ky.  L.  Bep.  16. 

And  where  tbe  prior  decision  only  held  a  tax  deed 
not  invalid  on  account  of  tbe  description,  and  an- 
other question  was  made  on  the  second  trial.  An- 
•derson  v.  Hancock,  64  Cal  456. 

In  Baker  v.  Baker,  87  Ky.  461,  wbere  a  case  was 
reversed  and  came  up  on  appeal  on  amended  plead- 
ings, the  court  did  not  discuss  the  effect  of  the 
«>rior  decision. 

In  Kimball  v.  Semple,  15  OrL  456,  it  was  said  that 
At  we  mistake  tbe  facts  for  evidence,  it  cannot  in- 
jure either  party  In  a  new  trial  of  tbe  action,  for  in 
tbat  forum  tbe  parties  most  again  produce  their 
evidence  and  have  tbe  facts  found  in  the  same 
manner  as  required  at  tbe  first  trial. 

%,  AMto  oaniiiQuouM  deeieUmi, 

Wbere  tbe  prior  dedston  is  ambiguous,  it  is  not 
•conclusive. 

34  L.  R.  A. 


So,  tbe  decision  upon  a  prior  appeal  was  no- 
binding  on  a  subsequent  appeal,  wbere  this  was  the 
third  appeal  and  tbe  decision  on  tbe  first  and  sec- 
ond were  in  conflict  with  each  other.  Moore  v. 
Barclay,  28  Ala.  789. 

And  wbere  such  prior  decision  by  inadvertence 
determined  two  principles  of  law  standing  in  such 
opposition  to  each  other  as  to  be  incapable  of  a 
harmonious  construction.  Gage  v.  Downey,  94 
GB1.24L 

L  Aato  Hmtted  decisions. 

Where  the  prior  decision  is  limited  by  its  express 
terms  It  will  not  be  conclusive  upon  a  second  ap- 
peal except  as  to  matters  within  tbe  limitation. 

So,  tbe  decision  on  a  prior  appeal  was  not  con- 
clusive on  the  second  appeal  as  to  the  effect  of  lis 
pendens  wbere  on  a  rehearing  of  tbe  first  decision 
tbe  effect  of  the  lis  pendens  was  expressly  omitted 
from  that  determination.  Welton  v.  Gook,  61  GaL 
48L 

And  where  the  court  in  expressing  the  former 
Judgment  waived  an  examination  of  tbe  law  In 
some  of  tbe  exceptions,  and  did  not  examine  or  de- 
cide as  to  them.  These  exceptions  may  be  re- 
examined. Duvall  V.  Farmers*  Bank,  9  Gill  ft  J.  8L 

And  wbere  the  supreme  court  expreased  an 
opinion  upon  an  incomplete  case,  and -carefully 
avoided  passlnor  finally  upon  tbe  rights  of  tbe 
parlies,  and  tbe  second  appeal  was  to  tbe  circuit 
court  of  appeals.  The  B.  A.  Packer,  68  Fed.  Rep. 
861, 14  U.  8.  App.  684. 

See  also  Mattingly  v.  Pennie.  105  Oal.  614,subd.  q; 
Baloh  V.  Haas,  73  Fed.  Kep.  974,  subd.  n. 

■  n.  Asto  decisions  tiy  i divided  court, 

A  decision  by  a  divided  court  has  been  held  con- 
clusive in  some  cases,  but  a  case  In  New  York  holds 
the  contrary. 

So,  tbe  decision  upon  a  prior  appeal  was  con- 
clusive upon  a  second  appeal  where  on  the  prior 
appeal  the  members  of  the  supreme  court  were 
equally  divided  upon  one  or  more  questions  and 
tbe  Judgment  was  reversed  upon  other  questions 
upon  which  the  court  agreed.  Tbe  opinion  of  tbe 
judges  who  agreed  with  the  court  below  on  tbe 
question  about  which  there  was  a  division  becomes 
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;8ttpraiiie  Court  of  the  United  States,  and  we 
«b^  now  proceed  to  their  examination.  The 
tirvt  case  in  point  of  time  ia  Himdy  ▼.  i2oM,  0 
U.  8.  5  Cranch.  818.  8  L.  ed.  111.  This  was 
an  admiralty  case.  There  bad  been  an  appeal, 
in  which  the  sentence  was  reversed  with  a 
direction  as  to  what  the  sentence  should  be, 
and  an  order  remanding  the  case  for  the  entry 
of  a  sentence  in  accordance  with  the  opinion. 
For  the  purpose  of  entering  such  a  sentence 
the  circoit  court  referred  the  case  to  auditors, 
and  there  was  an  appeal  from  the  auditors' 
report.  In  arguing  this  appeal  Mr.  Martin 
*  waa  about  to  open  a  question  covered  by  the 
Urst  appeal  when  Chief  Jutsice  Marshall  re- 
marked: "Nothing  is  before  this  court  but 
what  ia  tnbaequent  to  the  mandate."  It  will 
be  observed  that  the  Chief  Justice  in  effect 
atated  that  everythiog  prior  to  the  mandate 
had  k>een  adjudicated,  and  this  was  undoubt- 
edly correct  The  mandate  did  not  send  the 
case  back  for  a  new  trial,  or  for  a  new  hear- 
ing, but  with  specific  instructions  as  to  further 
proceedings.  The  propriety  of  such  further 
proceedings  was,  therefore,  finally  adjudicat- 
ed, and  not  involved  in  the  second  appeal. 
In  SktiUrn  v.  May,  10  U.  8.  6  Cranch,  267.  8 
L.  ed.  220,  a  cause  bad  come  to  the  supreme 
<!ouTt  from  I  he  circtiit  court  for  the  district  of 
Kentucky.    The   decree  of   that  court   had 


been  reversed,  with  directions  to  make  parti- 
tion. When  the  cause  came  up  before  the 
circuit  court  upon  the  mandate,  it  was  discov- 
ered that  the  Jurisdiction  of  the  circuit  court 
waa  not  pleaded,  and  the  case,  again  came  to 
the  supreme  court  on  a  certificate  of  division 
a«  to  whether  the  circuit  court  should  then  dis- 
miss the  cause  for  want  of  Jurisdiction.  The 
supreme  court  wrote  no  opinion,  but  merely 
entered  an  order  that  it  was  the  dutv  of  the 
circuit  court  to  obey  the  mandate.  This  case 
certainly  involved  no  question  of  the  power  of 
the  supreme  court  to  change  its  conclusion. 
It  merely  repeated  to  the  circuit  court  what  the 
mandate  had  already  directed.  The  next  case 
is  the  famous  case  of  Martin  r.  Hunter,  14  U. 
S.  1  Wheat.  804,  4  L.  ed.  97.  The  case  had 
been  brought  to  the  Supreme  Court  of  the 
United  States  on  a  writ  of  error  to  the  court 
of  appeals  of  Yirgioia.  The  supreme  court 
had  reversed  the  case  and  remanded  it  to 
the  court  of  appeals,  which  refused  to  exe- 
cute the  mandate,  on  the  ground  that  the 
Supreme  Court  of  the  United  States  had  no 
jurisdiction.  A  writ  of  error  was  then  taken 
to  review  the  refusal  of  the  court  of  appeals 
to  obey  the  mandate,  and  it  was  nrgued  that, 
if  the  supreme  court  had  no  Juriraiction  of 
the  first  writ,  all  subsequent  pmoeedings  were 
void.    To  this  the  supreme  court  answered 


tbe  law  of  the  case  In  all  further  progress  of  the 
«aae.    Smith  'v.  Braoaio,  79  Ky.  114. 

Aud  where  upon  a  prior  appeal  the  case  was 
afllrmed  because  the  court  was  equally  divided,  and 
flucb  decision  could  not  be  cbanired  even  If  the 
court  was  then  disposed  to  change  it.  Chaboon  v. 
Oom.  21  Gratt.  822. 

And  where  the  same  questJon  was  involved,  al- 

thouffta  the  prior  decision  was  not  the  unanimous 

•  -opinion  of  the  oourt«  hut  nothing  new  by  way  of 

rparffument  was  presented.    Allen  v.  Golorado  0. 

K  Go.  (Colo.)  43  Pau.  lOlA. 

But  the  decision  upon  a  prior  appeal  was  not  con- 
clusive upon  the  second  appeal  where  the  mem- 
bers of  the  court  were  not  unanimous  in  tbe  former 
<lecieion.  and  the  reaaoninir  of  those  wbo  concurred 
was  not  in  harmony,  and  tbe  quesilon  was  one  of 
eome  doubt.    Oakley  v.  Aspinwall,  13  N.  Y.  600. 

See  alsoWashin^on  Bridge  Go.  v.  Stewart,  44  U.  S. 
Z  How.  418. 11  L.  ed.  658,  subd.  n:  Lathrop  v.  Knapp, 
31  Wis.  807,  subd.  1. 

▼.  Slatutt  and  Contiilvlinn  ehanQing  th»  rule. 

In  Alabama  ihe  statute  prevents  a  prior  decision 
from  beinfficonclusive. 

So  the  dtrcision  on  a  former  appeal  was  not  con- 
•elusive  on  a  second  appeal  where  Ala.  Be  v.  Code, 
-1 3610.  required  the  supreme  court  to  disreaard  such 
-decision  if  it  was  erroneous,  and  tbe  adoption  of 
«hi8  rule  by  an  interior  court  was  approved.  Moul- 
ton  V.  Rcid,  54  Ala.  820.  See  also  National  Com- 
-merdal  Bank  v.  McDonnell.  93  Ala.  887,  and  Stou- 
•denmire  v.  De  Bardelaben,  85  Ala.  86,  subd.  L 

Mlsaouri  Const,  art.  6,  Amended  Laws  of  1888, 
p.  215. 1 6,  provides  that  wben  any  one  of  the  courts 
•of  appeals  shall  render  a  decimoo  wbiob  any  one  of 
the  judflres  therein  slttinir  shall  deem  contrary  to  a 
previous  decision  of  any  one  of  said  courts  of  ap* 
peals  or  of  the  supreme  court  the  court  of  appeals 
must  of  its  own  motion  certify, the  same  to  tbe 
fupreme  court,  and  the  last !  previous  rulings  of 
tbe  supreme  court  shall  control* 

w.  RuU  in  intermediaU  eourt§. 
The  law  of  the  case  has  irenerally  been  applied  to 
cases  where  tbe  prior  decision  was  by  the  court  of 
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hiflrbest  resort;  but  it  seems  that  it  is  also  applicable 
to  intermediate  courts,  although  there  have  been 
some  decisions  and  intimations  to  the  contrary. 

Tbe  decision  upon  a  prior  appeal  was  conclusive 
upon  tbe  second  appeal  where  tbe  questions  pre- 
sented were  the  same.  This  applies  to  the  Judg- 
ments in  tbe  appellate  court  .of  Illinois  as  well  as 
in  the  supreme  court  of  Illinois.  Henning  v. 
Eldridge,  146  ilL  806w 

And  where  both  appeals  were  in  tbe  Illinois 
appellate  court,  and  tbe  decision  on  the  prior  ap- 
peal was  not  criticized  by  tbe  supreme  court  to 
which  the  case  had  been  taken.  Kankakee  Coal  Co. 
▼.  Crane  Bros.  Mfg.  Co.  88  111.  App.666. 

And  where  the  prior  decision  was  rendered  by 
the  supreme  court  of  tbe  territory  of  Utah,  al- 
though it  was  contended  that  the  territorial  su- 
preme court  was  not  a  court  of  last  resort.  Tbe 
rule  seems  to  be  that  when  an  appellant  ceased  to 
pursue  his  appeal  from  one  appellate  court  tea 
higher,  the  decision  of  the  court  where  be  sees  fit  to 
rest  is  a  final  one  within  the  meaning  of  the  rule. 
Silva  V.  Pickard  (Utah)  47  Pac.  144. 

The  contrary  was  decided  in  Jungle  v.  Reed 
(Ctah)  42  Pac.  282,  but  the  decision  of  SUva  v. 
Pickard,  tupro,  In  effect  overruled  that  decision 
without  referring  to  tbe  same. 

In  Ogle  y.  Turpln,  8  Hi.  App.  458,  it  was  held  that 
tbe  doctrine  of  res  judicata  applies  to  the  appellate 
court  of  Illinois  In  regard  to  former  decisions,  al- 
though such  court  was  not  n  court  of  last  resort. 

In  Lawrence  v.  Ballou.  87  Cal.  518,  it  was  said  that 
the  conclustveness  of  a  prior  decision  upon  a  sub- 
sequent appeal  applies  only  to  a  court  of  last  re- 
sort. 

The  decision  upon  a  fomier  appeal  was  oondusiye 
upon  the  second  appeal  where  the  questions  pre- 
sented were  the  same.  But  the  dissenting  opinion 
said  that  tbe  opinion  of  the  Supreme  Court  of  the 
United  States,  made  since  the  former  appeal  upon 
a  similar  question,  indicates  that  it  would  be  use- 
less to  apply  tbe  rule  of  a  decision  which  would  not 
be  resrarded  by  the  higher  tribunal  and  prevents 
the  former  decision  from  being  the  **]aw  of  the 
Carr  v.  Quigley,  TV  Col.  180.  L  T. 
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that  the  former  record  was  not  before  it,  and 
that  the  second  writ  of  error  did  DOt  draw  Id 

Question  the  propriety  of  the  first  judgment, 
n  Hunter  v.  Martin,  4  Munf.  1,  the  first  man 
date  is  set  out  at  length,  from  which  it  appears 
that  the  supreme  court  remanded  the  case  with 
directions  to  the  court  of  appeals  to  enter  a 
Judgment  for  Martin.  It  will  be  observed  that 
the  tirst  judgment  of  the  supreme  court  was  a 
final  one  upon  the  merits,  constituting  an  ad- 
judication of  title.  The  cause  was  not  re- 
manded for  a  new  trial,  and  no  question  had 
been  left  open.  In  the  case  of  Tlie  Santa  Maria, 
2'd  U.  8.  10  Wheat.  431,  6  L.  ed.  859,  the  su- 
preroe  court  on  the  first  appeal  had  entered  a 
decree  and  issued  a  mandate  to  carry  that  de- 
cree into  effect.  Pending  the  appeal  a  claim 
had  been  interposed  for  insurance  and  other 
charges  on  the  boat.  On  the  second  appeal 
this  claim  was  resisted,  on  the  ground  that  the 
petitioner  was  a  mala  fide  claimant.  The  court 
remarked  that  no  question  could  be  raised 
which  had  been  before  the  court  on  the  first 
appeal;  but  that  all  new  questions  were  opened 
for  determination,  and  the  whole  record  before 
the  court  for  that  purpose.  This  was  another 
case  of  final  adjudication  by  the  first  appeal. 
The  matters  there  involved  had  not  been  re- 
opened for  a  new  hearing.  iHbbatd  v.  United 
States,  87  U.  8.  12  Pet.  4«8,  9  L.  ed.  1167,  was 
a  similar  case.  The  case  most  frequently  cited 
by  the  courts  which  have  adopted  the  doctrine 
contended  for  by  Foxwortliy  is  Washington 
Bridge  Co.  v.  SUtrart,  44  U.  8.  8  How.  41».  11 
L.  ed.  658.  In  that  case  an  assessment  had 
been  made  on  the  stockholders  of  the  bridge 
company.  Stewart  and  others,  who  were 
atockhoiders,  did  not  pay,  and  the  company 
undertook  to  forfeit  their  stock.  Congress 
passed  an  act  to  purchaf^e  the  bridge,  where- 
upon these  stockholders  filed  a  bill  in  the  cir- 
cuit court  for  pariicipation  in  the  purchase 
money.  The  court  entered  a  decree  holding 
that  the  plaintiffs  were  still  stockholders,  but 
that,  before  division  of  the  purchase  money, 
certain  other  stockholders  should  be  reim- 
bursed from  that  fund  for  advances  which 
they  had  made.  The  decree  also  ordered  a 
reference  to  an  auditor  to  state  an  account  In 
accordance  with  the  decree.  An  appeal  was 
immediately  taken  from  this  decree,  and  the 
decree  affirmed  by  the  supreme  court.  The 
auditor  then  proceeded  to  state  the  account, 
after  which  a  final  decree  was  entered.  An 
appeal  was  taken  from  this  decree  by  the  bridge 
company,  which  had  also  been  the  appellant 
before.  The  company  undertook  to  question 
the  propriety  of  the  first  decree  on  the  ground 
that  it  was  interlocutory  merely,  and  therefore 
not  appealable;  and  that  the  bridge  company 
was  not  estopped  by  the  decision  on  the  first 
appeal.  The  supreme  court  held  that,  the 
bridge  company  having  appealed  from  the  in- 
terlocutory decree,  and  no  exception  having 
been  taken  to  the  jurisdiction,  and  the  case 
having  been  decided  on  its  merits,  the  parties 
were  now  estopped  from  alleging  the  want  of 
jurisdiction,  and  that  the  first  decree,  affirming 
the  inlerlocutory  decree  of  the  circuit  court, 
constituted  an  *  adjudication  of  all  matters 
therein  involved.  This  case  was  like  all  the 
others.  The  refusal  of  the  court  on  the  sec- 
ond appeal  to  reconsider  the  questions  was 
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based,  not  on  any  want  of  power  to  do  so  after 
H  new  trial  in  the  same  case  of  the  same  issues, 
but  was  based  on  the  fact  that  the  first  appeat 
had  led  to  a  judgment  in  the  supreme  court 
finally  adjudicating  the  issues,  and  leaving 
none  of  those  already  disposed  of  to  be  retried 
after  the  mandate. 

The  foregoing  are  the  cases  usually  cited  by 
the  advocates  of  the  California  rule.     Many 
others  of  like  character  in  the  Supreme  Court 
of  the  United  States  might  be  cited,  but  that 
court  has  never  laid  down  the  California  rule, 
and  has  never  decided  a  case  which  lends  any 
support  to  it.     We  need  not  review  the  deci- 
sions of  the  courts  of  the  other  states.  We  have 
exsmind  very  many  of  them.     We  find  many 
cases  like  those  in  the  Supreme  Court  of  tbe> 
United  States,  and,  indeed,  thiscourt  has  applied 
the  principle  therein  involved.      Tounkin  v. 
Younkin,  44  Xeb.  729.     On  the  other  hand,, 
many  courts  have,  without  question,  on  a  sec- 
ond appeal,  after  a  mandate  reversing  a  case  for- 
a  new  trial,  reconsidered  questions  presented  od 
the  second  trial  which  had  also  been  presented 
on  the  first.    The  distinction  which  we  have  en- 
deavored to  point  out— a  distinction  ruline  the- 
decisions  of  the  Supreme  Court  of  the  United 
States,  and  one  which   the  California  court 
failed  to  observe— was  distinctly  recognized  in- 
Adams  Covnty  v.  Burlington  is  M,  R.  li.  Oo. 
55  Iowa,  94.     It  was  there  ursred  that  a  deci- 
sion did  not  h^Qom^  res  judicata  so  long  as  the- 
case    remained    pending.     The    court    said: 
^'Whatever  force,  there  might  be  in  this  posi- 
tion in  an  action  at  law  where  the  right  to  in- 
troduce new  evidence  after  verdict  involves  the- 
retriai  of  the  whole  case,  we  think  it  cannot  be- 
maintained  in  a  case  like  this."    On  a  rehear- 
ing the  same  result  was  reached,  upon   the 
ground  that  when  the  cause  was  first  reversed 
it  was  remanded  for  a  single  purpose;  for  all 
other  purposes  there  was  held  to  have  been  an 
adjudication.     In  Danis  v.   Curtis,  70  Iowa, 
898,  general  language  was  used  to  the  effect 
that  a  ruling  once  made  became  the  law  of  the 
case.    Adams  County  v.  Burlington  dt  M.  IL 
R,  Co,  was  the  only  authority  cited;  and  Davi» 
V.  Curt>^  was  a  case  like  that,  the  first  api)eal 
having  determined  the  rights  sought  to  be  re 
litigated.     On  this  branch  of  the  case  we  shall- 
refer  to  only  three  other  authorities.     These- 
are  Bane  v.  Wick,  6  Ohio  St.  18:  Bell  v.  Lam- 
prey, 58  N.  H.  124;  and  FVanklandv,  Cassaday, 
62  Tex.  418.     The  doctrine  of  thes^  cases  i«- 
that  conclusions  reached  on  questions  of  law 
on  the  first  appeal  will  ordinarily  not  be  ex- 
amined on  a  second  appeal,  but  that  in  excep 
tional  cases,  when  the  court  is  very  clearly  sat 
isfied  that  its  former  opinion  was  erroneous^, 
this  rule  will  not  be  applied. 

In  the  discussion  of  the  authorities  we  have- 
gone  far  beyond  the  proper  limits  of  most 
opinions.  We  have  done  so  because  we  deem 
the  question  one  of  very  great  importance,  and 
have  felt  the  necessity  of  a  close  examination, 
both  upon  principle  and  upon  authority.  The 
general  course  of  the  review  has  been  to  trace 
the  doctrine  back.  Adopting  now  the  contrair 
course,  it  will  be  observed  that  its  history  » 
this:  The  Supreme  Court  of  the  United 
States  and  other  courts,  having  once  entered 
judgments  or  decrees  finally  adjudicating  cer- 
tain issues,  decided  very  properly  that  on  ^ 
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second  appeal  Dothini?  so  adjudicated  could  be 
^itigat^.    Other  courts  decliued  to  permit  a 
parly,  after  an  unsticcessf ul  appeal,  to  prose 
«cute  a  second  appeal  from  the  same  Jud/sment. 
A  few  courts, — notably  California, — failing  to 
•draw  the  distinction  between  a  judraent  upon 
the  merits  and  a  wnire  de  now,  adopted  these 
cases  as  authority  for  the  proposition  that, 
where  a  new  trial  had  been  awarded,  the  court 
<ould  not,  on  a  second  appeal,  re-ezamioe  any 
•questions  of  law  decided  on  the  first.    Havin^r 
gone  so  far,  they  were  driven  to  the  further 
<^onclusion  that  the  principle  applies  to  every 
question  involved  in  the  first  appeal,  whether 
in  fact  examined  or  not.     Then,  in  a  very  few 
instances,  afier  this  doctrine  had  been  estab- 
lished, but  never  in  a  case  of  first  impression, 
«ome  reasons  have  been  given  in  its  support. 
That  usually  given  is  that  the  first  opinion  is 
an  adjudication.    It  needs  but  a  moment's  re- 
flection to  show  that  there  is  no  adjudicatioa 
by  the  expression  of  an  opinion  on  a  point  of 
law  where  no  judgment  is  entered  in  accord- 
ance with  that  opinion,  but  the  cause  is  re- 
manded generally.    The  only  thing  adjudi- 
<»iled  is  that  there  was  error  in  the  record,  and 
that  the  whole  case  should  be  relitigated.    To 
■applv  the  rules  of  res  judicata  to  such  a  case 
would  require  a  further  holding  that,  where  a 
<x>urt  has  overruled  a  demurrer,  it  may  not  af- 
terwards, on  the  trial,  dismiss  the  case,  because 
tio  cause  of  action  is  stated;  or,  having  granted 
« temporary  injunction,  that  it  may  not  dissolve 
that  injunction  if  it  becomes  satisfied  that  it 
was  improvidently  granted.    Another  reason 
given  is  that  there  must  be  an  end  to  litigation. 
This  is  a  salutary  maxim,  but  to  say  that  a 
court  may  not  correct  its  own  mistakes  for  this 
reason  is  to  push  it  to  an  absurd  conclusion. 
A  third  reason  somewhere  given  is  that  on  a 
-second  appeal  the  court  only  reviews  the  rec 
ord  for  error  on  the  second  trial;  that  it  is  the 
duly  of  the  trial  judge  to  follow  the  opinion 
of  the  appellate  court,  although  he  may  think 
it  is  tf  roneous,  and  technically  he  never  errs 
when  he  does  so.    It  is  true  that  it  is  the  duty 
<i{  the  trial  judge  to  follow  the  directions  of 
the  appellate  court,  but,  when  the  case  comes 
again  before  the  appelate  court,  the  question 
is  not.  Did  the  tiidi  judge  proceed  according  to 
its  former  opinion?  but.  Were  his  rulings  cor- 
rect in  law?    To  enforce  erroneous  rulings 
simply  because  the  appellate  court  had  direct^ 
the  error  would  be  to  pervert  the  law,  and  sac- 
rifice justice  to  the  technicalities  of  practice. 
That  the  rale  is  not  well-founded  in  principle 
may  be  seen  by  the  confusion  of  the  courts  in 
their  efforts  to  base  it  upon  a  known  principle. 
Some  courts  trace  it  to  the  principle  of  res  ju- 
dicata; some  to  that  of  atare  decisis;  and  some, 
evidently  realizing  that  it  falls  within  neither 
principle,  fall  back  upon  the  indefinite  term 
"  the  law  of  the  case,"  as  if  it  were  possible, 
under  our  system  of  jurisprudence,  that  there 
should  l>e  one  law  for  one  case  and  a  different 
law  fur  other  cases  entirely  similar  thereto. 

It  has  never  been  doubted  that  an  appellate 
•court  is  not  bound  blindly  to  follow  precedent. 
A  rule  of  law  once  announced  affords  a  guide 
for  similar  cases,  and  will  ordinarily  control 
their  decision;  but,  having  announced  a  rule, 
when  another  case  arises,  presenting  the  same 
question,  if  the  court  is  satisfied  that  its  former 
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opinion  was  wrong,  it  may.  and  frequently 
does,  overrule  it.  The  limitations  resting  upon 
courts  in  this  respect  are  usually  stated  to  be: 
First,  that  a  former  decision  will  not  be  over- 
ruled when  it  has  become  a  rule  of  property; 
and,  secondly,  that  it  will  be  followed,  although 
erroneous,  where  more  mischief  will  result 
from  overruling  than  from  following  it.  This 
is  as  far  as  the  doctrine  of  stare  decisis  should 
go.  When,  however,  a  decision  in  one  case  is 
overruled  in  another,  there  is  no  remedy  for 
the  defeated  party  in  the  first  case.  His  rights 
have  been  determined,  and  a  decision  overrul- 
ing a  former  opinion  in  a  different  case  amounts 
always  to  an  admission  by  the  court  that  it  baa 
subjected  the  unsuccessful  party  in  the  first 
case  to  an  injustice  which  can  never  be  rem- 
edied. Notwithstanding  this,  subject  to  the 
limitations  we  have  stated,  couns  do  overrule 
such  opinions.  Why  should  tiie  rule  be  more 
stringent  when  the  same  case  is  up  for  review, 
the  erroneous  judgment  still  unexecuted,  the 
parties  before  the  court,  and  the  case  in  such  a 
situation  that  bv  the  correction  of  its  error 
no  injustice  will  be  done,  beyond,  perhaps, 
the  creation  of  additional  costs?  If  the  doc- 
trine contended  for  is  to  prevail  here,  then  it 
follows  that  the  only  instance  in  which  the 
court  is  not  permitted  to  correct  its  mistakes  or 
refuses  to  do  so,  is  also  the  only  instance  wheie 
the  mistake  can  be  corrected  without  injustice. 
Take  the  case  before  us.  The  court  in  the  Grant 
Ca^tf  decided,  in  effect,  that  its  former  decisions 
in  this  case  should  have  been  in  favor  of  the  city 
instead  of  Fox  worthy.  In  subsequent  cases, 
by  reason  of  the  decision  in  the  Grant  Case, 
the  city  would  prevail  under  the  same  state 
of  facts;  but  if  the  former  decisions  in  this 
case  are  conclusive  upon  the  court,  the  rule 
will  be  different  for  the  city  of  Hastings  and 
for  Mr.  Foxworthy  in  this  one  case  than  it  is 
for  all  others  ana  in  other  cases;  and,  if  so, 
what  is  to  be  done  with  that  pari  of  the 
14th  Amendment  to  the  Federal  Constitution 
which  forbids  any  state  to  deny  to  any  person 
the  equal  protection  of  the  laws?  A  court  has 
no  legislative  power.  Its  duty  is  to  declare 
what  the  law  is,  not  to  make  law.  To  hold 
that  it  is  bound  to  follow  in  a  given  case  an 
erroneous  decision  formerly  rendered  in  the 
same  case  would  be  to  hold  that,  although  the 
court  believes  the  ktw  to  be  otherwise,  it  will 
make  a  special  law  for  the  particular  parties 
and  the  particular  case  before  it,  contrary  to 
the  general  law;  to  substitute  what  it  is  pleased 
to  call  '*the  law  of  the  case"  for  the  law  of  the 
land, — for  the  law  which  every  member  of 
the  court  is  sworn  to  administer.  To  do  so  it 
must  not  only  legislate,  but  legislate  specially, 
in  a  manner  which  our  Constitution  forbids  to 
the  legislative  body  itself. 

We  conclude  that  the  principles  governing 
the  case  are  these:  The  cause  having  been 
remanded  generally,  there  was  no  adjudication 
of  any  rights  between  the  parties;  that  the 
record  presents  the  question  upon  this  trial 
as  well  as  upon  the  others,  and  that  it  is 
within  the  power  of  the  court  to  re-examine  its 
former  decisions,  and  apply  the  law  correctly. 
We  thii^k  that  ordinarily  the  court  is  justified 
in  refusing  to  re-examine  questions  of  law  once 
passed  upon,  and  that  it  is  only  where  it  clearly 
appears  that  the  former  decision  was  erroneous 
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that  this  should  be  done.  It  is,  however, 
now  clearly  establiflhed  that  the  former  opin- 
ioD8  Id  this  case  were  erroneous,  and  the  court 
should  correct  the  error. 

In  the  amended  petition  tbeayerment  appears 
that  the  plaintiff  was  confloed  to  his  bed  and 
house  for  more  than  ten  weeks,  and  was  wholly 
incapacitated,  mentally  and  physically,  to  do 
any  business  or  transact  any  affairs  until  the 
Ist  day  of  May  thereafter.  On  the  trial  a 
witness  testified  that  for  six  or  eight  weeks 
Mr.  Foxworthy  suffered  intense  pain,  and  that 
for  a  month  or  six  weeks  be  was  insane  through 
pain.  It  will  be  remembered  that  the  injury 
was  sustained  January  31,  and  the  statemeot 
was  filed  with  the  city  council  July  28.  Do 
the  facts  so  pleaded  and  proved  excuse  the 
delay?  We  think  not.  The  filing  of  the  state- 
ment was  a  coDdition  precedent  to  the  mainte- 
nance of  the  action.    It  was  not  in  the  nature 


of  a  limitation,  and  the  existence  of  a  diiiability" 
preventing  plaintiff  from  filing  a  claim  woulcK 
not  extend  the  time  for  filing  it  for  the  statu- 
tory period  after  the  disability  was  removed. 
We  think  the  uniform  line  of  authority  on  tbis^ 
subject  is  that  the  condition  must  still  be  per- 
formed within  the,  time  specified,  provided  a. 
reasonable  time  after  the  removal  of   the  dia- 
abilities  remain  for  that  purpose.    It  baa  been^ 
so  held  even  in  the  case  of  a  limitation  by  eon 
tract.     Steel  v.  Phcsnix  Ina.  Co.  47  Fed.   Rep 
863;  Blanks  v.  NetD  Orleans  Hibernia  Ina.  Go, 
86  La.  Ann.  599.     Giving  the  utmost  possible 
effect  to  the  pleadings  and  evidence  in  regard 
to  Mr.  Foxworthy's  disability,  there  remained, 
after  its  removal,  several  mouths  within  whicb 
the  statement  might  have  been  flle4. 
Reversed  and  remanded. 

Rehearing  denied  March  5, 189(k 
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Amanda  P.  EVERETT  et  al,  Respta., 
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1.  A  peraon  ridlnff  between  the  rails  of 
mn  electric  street  railway  upon  a  bicycle 
has  the  duty  to  look  out  for  and  endeavor  to 
avoid  danger  from  the  electric  oars. 

2.  It  is  matter  of  common  knowled^re 
that  a  bicycle  under  a  rider  of  ordi- 
nary strength  and  experience  can  atttiiD  a 
much  higher  rate  of  speed  than  that  of  an  elec- 
tric car  running  about  10  miles  an  hour,  and  by 
mere  prefisure  of  the  hand  can  be  instantly 
turned  aside  so  as  to  leave  a  street-car  track  on 
which  it  is  going. 

8*  The  motorman  of  an  electric  car 
seeinip  a  bieyde  rider  ffoin^  on  the 
track  in  front  of  him  may  assume  up  to  the 
last  moment  that  the  rider  will  get  out  of  the 
way  by  increasing  his  speed  or  turning  aside  in 
time  to  avoid  the  danger. 

4.  The  necrli^ence  of  a  bicycle  rider 
who  continues  to  ride  on  the  track  of 

an  electric  car  up  to  the  very  moment  when  he 
is  struck,  when  by  the  slightest  care  and  effort  on 
his  part  he  could  have  put  himself  out  of  danger 
up  to  the  last  moment,  is  a  contributing  and 
efficient  cause  of  the  injury,  which  precludes  the 
conclusion  that  the  negligence  In  managing  the 
oar  was  later  in  time  and  therefore  the  proxi- 
mate cause  of  the  Injury. 

(Beatty,  Ch.   J.,  and  Temvfe  and  Henshaw^  JJ.^ 

dfaenU) 


(January  9, 1886.) 

APPEAL  by  defendant  from  a  Judgment  of 
the  Superior  Court  for  Los  Angeles  County 
in  favor  of  plaintiffs  in  an  action  brou|Eht  t<> 
recover  dama^ces  for  the  alleged  negligent 
killing  of  plaintiff's  husband  and  father.  Be- 
versed. 

The  facts  are  stated  in  the  opinions. 

Mr.  John  D.  Pope,  for  appellant: 

Defendant  had  the  superior  rruht  to  the  space- 
covered  by  its  tracks  for  the  nsovement  of  ii» 
cars,  and  it  was  the  duty  of  ihe  deceased  to 
gel  off  the  track  and  permit  defendant's  Irsin 
to  pass. 

Booth,  Street  Railways.  §  803. 

Defendant  was  not  bound  to  anticipate  the 
negligence  of  the  deceased,  nnd  had  a  right  to> 
act  upon  the  assumption  that  he  would  mov» 
to  one  side  and  permit  the  train  to  pass. 
•  Lake  Shore  i  M.  8'.  R.  Co.  v.  Mifier,  25 
Mich,  279:  Afaorey,  Philadelphia,  W.  d:  B.  R. 
Co.  108  Pa.  349;  Tancey  v.  Wabash,  St,  L.  & 
P.  R.  Go.  93  Mo.  438:  ilolmea  v.  S}ut/i  Pacific 
Coast  R.  Co.  97  Cal.  164. 

It  was  the  duty  of  the  decessed.  if  he  pro- 
posed to  run  along  defendant's  track  in  the  di- 
reclion  in  which  be  must  have  known  that  the 
trains  of  cars  were  running  every  few  mi:iate^. 
to  look  backward  as  well  as  forward,  and  if 
necessary  to  listen  so  that  hv  iniVht  know  wbea 
a  train  was  coming  ana  move  off  the  track  on 
the  approach  of  the  train  and  permit  it  to  pas» 
without  stopping  or  slowing  up. 

Olaseock  v.  Central  P.  R.  Co.  73  Cal.  137, 
TrouHclair  v.  Pacific  Coast  8.  S.  Co.  80  Cal. 
521;  Esrey  v.  Southern  Pac.   Co.  88  Cal.  399: 


Note.— As  to  neglffrence  In  running  a  cable  car 
too  closely  behind  a  buirfry  ou  the  traclc.  see  Hicks 
V.  Citizens'  R.  Co.  (Mo.)  25  L.  R.  A.  508  (annotated 
on  the  question  of  street-car  collisions  with  vehicles 
or  borses'. 

For  injur.v  to  a  pedestrian  by  a  street  car  over- 
talc  in  it  bioi,  see  Montgomery  v.  Lansing  City  Elec- 
tric R.  Co.  (Mich.)  '^  L.  U.  A.  287. 
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As  to  contributory  neglio^nce  of  persons  In- 
jured by  street  cars,  see  alto  Newark  Pas*.  R.  Co. 
V.  Bloch  (N.  J.)  ^12  L.  R.  A.  374.  uud  cases  cited  in 
no'e:  also  McQee  v.  Consolidated  Street  R.  Co. 
(Mich.)  26  L.  R.  A.  800;  Clncionati  Street  R.  Co.  t. 
SneJl  (Ohio)  82  JL.  R.  A.  270. 
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Boiimn  ▼.  South  Pue.  Coast  R,  Go.  97  Cal. 
161;  lUituris  C,  R  Co.  v.  Hall,  72  111.  222; 
BaUimare  d:  0,  R.  Co,  ▼.  Dtfpnr.  40  Obio  St. 
127;  Cavon  T.  Federal  Street  A  P.  F.  ft.  CV>. 
147  Pa.  219,  15  L.  a  A.  257;  McClain  v. 
Brookiwn  City  R  Co.  116  N.  T.  459;  Sehulte 
T.iV'«w  Orleans  City  db  L.  B.  Co.  44  La.  Ann. 
509;  Booth,  Street  Railways,  g  S13. 

Being  a  man  in  full  possession  of  bis  facul- 
ties,— having  perfect  sigbtand  bearing,— being 
an  experienced  rider  on  the  bicycle  and  baying 
the  ability  to  leave  tbe  track  in  an  instant,  be 
was  inexcusably  negligent  in  not  keeping  out 
of  tbe  way  of  tbe  train.  His  own  gross  negli- 
gence was  not  only  tbe  cause  but  tbe  sole  cause 
of  bis  deaib. 

Oiaeeock  ▼.  Central  P.  R.  Co.  evpra;  Kelley 
▼.  Hannibal  d  8t,  J.  R.  Co.  76  Mo.  188;  Balti- 
more d  O.  jS.  (h.  ▼.  DepevD,  40  Obio  St.  181; 
HolmeM  ▼.  8outh  Pae.  Coast  R.  Co,  97  Cal.  161; 
PittMmrgh,  Ft.  W.  d  C.  R.  Co.  v.  Collins,  87 
Pa.  405.  83  Am.  Rep.  871;  Baltimore  d  0.  B. 
Co.  ▼.  \^hitaere,  85  Obio  St.  627;  Kenna  y. 
Cental  P.  R.  Co.  101  Cal.  26. 

Tbe  motorman  acted  in  the  reasonable  be- 
lief that  deceased  had  ample  time  and  oppor- 
tunity after  being  fully  warned  of  tbeapproacb 
of  tbe  train  to  g^t  out  of  tbe  way,  and  be  lost 
bis  life  solely  tbrouj^b  bis  own  negligence,  and 
the  court  sbould  bave  instructed  tbe  jury  tbat 
the  evidence  would  not  justify  tbem  in  finding 
for  the  plaintiffs. 

Geary  v.  Simmons,  89  Cal.  224;  Vanderford 
▼.  Foster,  65  Cal.  49;  Fagundes  v.  Central  P. 
R  Co.  79  Cal.  97,  8  L.  R.  A.  8;  Toulouse  v. 
Pare,  103  Cal.  252. 

Plain  tiffs  bad  no  riebt  to  recover  because  of 
tbe  contributory  negligence  of  tbe  deceased, 
even  if  it  were  conceded  tbat  defendant's  em- 
ployees were  negligent. 

JJelaware,  L.  d  W.  R  Co.  ▼.  Converse,  189  U. 
8.  472,  35  L.  ed.  215;  ffagfr  v.  Southern  Pac. 
Co.  98  Cal.  309;  Holmen  v.  Sovth  Pac.  Coast  R. 
Co.  supra;  Davis  v.  California  Street  Cable  R. 
Co.  105  Cal.  181;  Pepper  v.  Southern  Pae.  Co. 
105  Cal.  389. 

Tbe  doctrine  tbat  tbe  negligence  of  tbe  per- 
son injured  is  no  defense  wben  it  appears  tbat 
the  defendant  after  becoming  aware  of  tbe 
peril  of  the  person  injured  might  bv  tbe  use  of 
reasonable  diligence  have  prevented  tbe  injury, 
does  not  apply  where  tbe  person  injured, 
tboup:h  conscious  of  his  danger,  deliberately 
refuses  to  take  anv  steps  for  bis  own  safety. 

CtBrUn  v.  MeQlinehy,  68  Me.  552;  Kiriley 
V.  Chicago,  M.  d  St.  P.  Co.  65  Fed.  Rep.  888; 
E'lmes  V.  South  Pae.  Coast  B.  Co.  97  Cal. 
169. 

Deceased  must  be  held  to  bave  known  of 
tbe  approaching  train,  and  to  bave  beard  tbe 
bell  and  the  loud  calls  of  motorman  and  pas- 
sengers. 

Patterson,  Railway  Accident  Law,  §  58; 
Pennsyleanta  R,  Co,  v.  Henderson,  43  Pa.  449; 
C/iieago  d  E.  T.  R  Co.  v.  lUdges,  118  Ind.  5; 
Kenna  v.  Central  P.  R.  Co.,  and  Pepper  v. 
Southern  Pac.  Co.  supra. 

Where  tbe  injury  is  not  wantonly  or  wil- 
fully inflicted  the  ordinary  rule  applies  tbat 
contributory  negligence  on  the  part  of  tbe 
person  injured  is  a  bar  to  an  action  for  dam- 
ages. 
Maumus  t.  Champion,  40  Cal.  121;  Tennen- 
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brock  Y.  South  Pac.  Coast  B.  Co.  59  Cal.  269; 
Williams  ▼.  Southern  P.  B.  Go.  72  Cal.  120; 
Glascock  Y.  Central  P.  B.  Co  73  CaL  187; 
Trousclair  y.  Pacific  Coast  S  8.  Co.  80  Cal. 
525;  Hager  y.  Southern  Pae.  Co.  supra. 

Where  the  negligence  of  the  person  injured 
is  a  proximate  cause,  and  is  subsequent  in  time 
to  the  negligence  of  the  person  who  inflicts  the 
injury,  there  can  be  no  recovery. 

Beach,  Contrib.  Neg.  g  19;  Irwin  v.  Sprigg,. 
6  Gill,  200,  46  Am.*  Dec  667;  Gothard  v.  Ala- 
bama G.  8.  B.  Co.  67  Ala.  1 14;  Toledo,  P.  d 
W.  R  Co.  Y.  Pindar.  58  111.  447.  5  Am.  Rep. 
57;  Hoehl  y.  Muhcatine,  57  Iowa,  444;  Macon- 
d  W.  B.  Co.  V.  Wiun.  19  Ga.  440;  WnM  ▼. 
Mississippi  Valley  Transp.Co.  52  Mo.  484;  Rich- 
mond d  D.  B.Co.  V.  Anderson,  31  Gratt.  812. 81 
Am.  Rep.  750;  Dudley  v.  Camden  d  P.  Ferry 
Co.  45  ^.  J.  L.  868,  46  Am.  Rep.  781. 

Nor  does  the  exception  to  tbe  rule  exist 
where  the  negliorence  of  tbe  party  inflicting  the 
injury  and  tbat  of  tbe  person  injured  are  con- 
temporaneous. 

Bigelow.  Torts.  811;  Zimmnman  v.  Hanni- 
bal £  St.  J.  B.  Co.  71  Mo.  476;  Fraser  v.  South. 
d  North  Ala.  B.  Co.  81  Ala.  185.  60  Am.  Rep. 
145;  Murphy  v.  Deane,  101  Mass.  455,  8  Am. 
Rep.  890;  Holmes  r.  South  Pae.  Coast  B.  Co. 
97  Cal.  161. 

Tbe  qualification  of  tbe  rule  as  of  tbe  effect 
of  contributory  negligence,  first  adopted  in 
Davies  v.  ifann.  is  founded  upon  the  idea  tbat 
tbe  contributory  negligence  of  the  person  on 
whom  tbe  in^'ury  is  inflicted  is  only  a  remote- 
cause  of  the  injury. 

Davies  v.  Mann,  10  Mees.  &  W.  546;  Kirt- 
ley  V.  Chicago.  M.  d  St.  P.  B.  Co.  65  Fed. 
Rep.  386;  Patterson.  Railway  Accident  Law,. 
g  58;  Holmes  v.  South  Pac.  Coast  B.  Co.  supra. 

Tbe  test  Is.  Did  tbe  negligence  of  tbe  part^ 
injured  contribute  directly  and  approximateljr 
to  tbe  injury? 

Cooley,  Torts.  674;  Pierce.  Railroads,  328; 
Thompson  ▼.  Flint  d  P.  M.  R.  Co.  57  Mich. 
300;  Cremer  v.  Portland.  86  Wis.  92;  Strong 
V.  Sacramento  d  P.  R.  Co.  61  Cal.  826. 

Mr.  Williajn  J.  Hunsaker,  for  respond- 
ents: 

Whether  or  not  under  the  circumstances  aa 
developed  by  tbe  evidence  the  servants  of  tbe 
defendant  were  guilty  of  negligence  was  a 
question  solely  for  the  jury. 

Whether  or  not  tbe  deceased  was  guilty  of 
contribusory  negligence  was  a  question  which 
could  only  be  determined  by  tbe  jury. 

Conceding  tbe  deceased  wss  guilty  of  con- 
tributory negligence  in  not  leaving  the  track 
before  the  car  reached  him,  still  the  question 
whether,  after  bis  danger  became  apparent  to 
tbe  motorman  be  could  bave  stopped  tbe  car 


and  avoided  tbe  injury  to  Everett,  was  a  ques- 

ild  be 
jury. 


tion  which  alone  coul 


—  —  -  - »  —    —    -^ 

determined  by  the 


Contributory  negligence  was  not  a  defense 
in  this  case  utiless  it  was  the  direct  and  proxi- 
mate cause  of  the  injury,  and  it  was  for  the 
jury  to  determine  whether  or  not,  notwith- 
standing the  contributory  negligence  of  the 
deceased,  if  he  was  negligent  the  defendant'* 
servants  were  guilty  of  either  a  want  of  ordina- 
ry care  or  of  careless  and  wanton  conduct  in  not 
stopping  the  car  after  it  appeared  or  sbould 
bave  appeared,  to  those  in  charge  of  the  car^ 
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«s  reasonable  meD,  tbat  the  deceased  was  in 
ImmineDt  dao^er,  and  that  he  apparently  did 
not  apprebena  sach  danger;  for  it  was  then 
the  duty  of  those  in  charge  of  the  car  to  have 
brought  the  car  under  control  and  to  stop  the 
same,  if  necessary,  in  order  to  have  prevented 
the  injury. 

The  evidence  was  such  that  the  jury  mieht 
find  that  even  though  the  deceased  was  guilty 
of  contributory  neglii^ence,  yet  that,  after  his 
danger  became  imminent  and  known  to  the 
person  in  charge  of  the  car,  be  could  by  the  ex- 
ercise of  reasonable  diligence  have  stopped  the 
car  and  prevented  the  injury,  and  there  being 
evidence  which  would  support  such  a  theory 
of  the  case,  it  was  proper  to  submit  it  to  the 
jury. 

Van  Ptaag  v.  O'ale,  107  Cal.  438:  BatU  v. 
Pacifle  Power  Co,  107  Cal.  563;  Schierhold  v. 
^'orth  Peach  d  M.  B.  Co.  40  Cal.  447;  Etn-ey 
T.  Southern  Pac,  Co,  103  Cal.  541;  MeNamara 
T.  North  P.  R.  Co,  50  Cal.  581;  Fernandes 
T.  Sacramento  City  R.  Co,  52  Cal.  45;  Dvtfour  v. 
Central  P,  R,  Co,  67  Cal.  319;  WiUon  v. 
tiouthern  P,  R.  Co,  62  Cal.  164;  Swain 
V.  Fourteenth  Street  R,  Co.  93  Cal.  179;  Daf>ie% 
T.  Oceanic  S,  S.  Co,  89  Cal.  280;  DriscoU  v. 
Market  Street  Cable  R,  Co,  97  Cal.  653;  Corr 
T.  Eel  River  A  E,  R,  Co,  98  Cal.  366,  21  L.  R. 
Ji,  854;  Rauh  v.  Los  Angeles  Terminal  R,  Co, 
103  Cal.  473;  Whalen  v.  Areata  <fc  M,  R,  R. 
Co.  92  Cal.  669;  Smith  v.  Occidental  d  0,  S. 
S.  Co.  99  Cal.  462;  Steplienson  v.  Southern  Pac, 
Co,  102  Cal.  143;  Delaware,  L,  d  W,  R.  Co.  v. 
Converse,  139  U.  8.  469,  35  L.  ed.  213;  Noyes 
V.  Southern  P.  R.  Co,  92  Cal.  285;  Grand 
Trunk  R,  Co.  ▼.  Ives,  144  U.  S.  408,  86  L.  ed. 
■4*^5;  Cameron  v.  Union  Trunk  Line,  10  Wash. 
507;  Wallace  v.  Suburban  B.  Co.  26  Or.  174, 
25  L.  R.  A.  663;  Lynam  v.  Union  R.  Co.  114 
Mass.  83;  Thatcfier  v.  Central  Traction  Co,  166 
Pa.  66;  Lake  Roland Elev.  R,  Co,  v.  McKev>en, 
80  Md.  593;  VHscoll  v.  West  End  Street  R,  Co, 
159  Mass.  142;  QoUagher  v.  Coney  Island  d  B, 
R,  Co,  24  N.  Y.  S.  k  746;  Buhrens  v.  Dry 
Dock,  E.  B.  d  B.  R.  Co.  53  Hun,  571;  C^Toole 
V.  CentraZ  Park,  N,  d  E,  R,  R,  Co,  35  N.  Y.  8. 
R.  591;  Qainn  v.  Atlantic  Ate.  R.  Co,  34  N. 
Y.  S.  R.  801;  Mackie  v.  Brooklyn  City  R.  Co, 
10  Misc.  4;  KeUy  v.  Brooklyn  Heights  H.  Co,  12 
Misc.  568;  Pope  v.  Kansas  City  Cable  R,  Co, 
D9  Mo.  400;  Dallas  Rapid  Transit  R,  Co,  v. 
Elliott,  7  Tex.  Civ.  App.  216;  Rascher  v.  East 
Detroit  d  G,  P,  R  Co,  90  Mich.  413;  Mills  v. 
Drttohlyn  CHy  R,  Co,  10  Misc.  1  Jones  ▼. 
Brooklyn  //eights  R,  Co,  Id.  543;  Watson  v, 
Minneapolis  Street  R,  Co.  53 Minn.  561;  Oma/ia 
Sfriet  R,  Co.  v.  Duvall.  40  Neb.  29;  Omaha 
Street  R.  Co,  v.  lAJehneisen,  Id.  37;  Patterson 
V.  Townsend,  91  Iowa,  725.  Appx. 

A  bicycle  is  a  vehicle,  and  a  person  ridiog 
one  upon  the  public  highway  has  the  same 
rights  in  so  doing  as  persons  using  other  ve- 
hicles. 

TJiompson  ▼.  Dodge,  58  Minn.  556,  28  L.  R. 
JL  608. 

The  degree  of  care  required  of  a  person  at 
the  crossing  of  a  highway  of,  or  walking  or 
driving  ui>on,  an  ordinary  steam  railroad  is  not 
the  test  of  care  required  in  crossing  the  track 
of  or  driving  or  walking  along  a  street  railroad 
In  a  public  street.  I 

Beach,  Contrib.  Neg.  g§  288-290;  Cocke  ▼.  1 
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Baltimore  Traction  Co,  80  Md.  551;  Shea  ▼.  8i, 
Paul  City  R.  Co,  60  Minn.  895. 

Street  railways  have  no  exclusive  right  to 
the  use  of  the  part  of  the  street  covered  by 
their  tracks,  but  all  persons  have  the  right  to 
use  the  street  for  the  purposes  for  which  streets 
are  ordinarily  used;  nor  had  the  defendant  any 
rights  superior  totliose  of  the  deceased  in  that 
portion  of  the  public  street  bet  ween  the  tracks. 

Shea  V.  Potrero  d  B,  V,  R,  Oo,  44  Cal.  414; 
Robinson  v.  Western  P,  R  Co.  4^  Cal.  409; 
Swain  v.  Fourteenth  Street  R.  Co,  93  Cal.  179; 
Dallas  Rapid  Transit  R.  Co.  v.  Elliott,  7  Tex. 
Civ.  App.  216;  Dallas  Rapid  Transit  R,  Co.  ▼. 
Dvnlap,  Id.  471;  Rascher  v.  East  Detroit  d  G, 
P,  R.  Co.  90  Mich.  413;  Cincinnati  Street  R, 
Co.  v.  W7iiteomb,  66  Fed.  Rep.  915:  Gahetton 
City  R  Co,  v.  Hewitt,  67  Tex.  473,  60  Am. 
Rep.  82;  San  Antonio  Street  R.  Co,  y.Afechler, 
87  Tex.  628,  Affirming  29  8.  W.  202;  Bumbird 
V.  Union  Street  R  Co.  110  Mo.  76;  Buhrens 
V.  Dry  Dock,  E,  B.  d  B.  R.  Co.  53  Hun.  571; 
Newark  Pass,  R,  Co,  v.  Block,  55  N.  J.  L.  605. 
22  L.  R  A.  378;  Cooker.  Baltimore  Traction  Co. 
supra;  Lake  Roland  Elev,  R,  Go.  v.  Afeh'ewen^ 
80  Md.  593;  Watson  v.  Minneapolis  Street  R. 
Co.  53  Minn.  551;  Omaha  Street  R  Co,  v.  Du- 
taU,  40  Neb.  29. 

The  law  imposes  upon  the  defendant  the 
duty  of  employing  competent  and  careful  per- 
sons to  maoage  and  control  its  cars  while  run- 
ning on  its  track,  and  it  was  the  duty  of  the 
rootorman  in  charge  of  the  car  to  exercise 
proper  care  and  keep  a  proper  lookout  in 
order  to  avoid,  if  possible,  all  accident  and 
injury. 

Booth,  Street  Railways,  g§  305,  806;  S/iea  ▼. 
Potrero  d  B,  V,  R.  Co.,  and  Swain  v.  Four- 
teenth Street  R  Co,  supra;  Dufour  v.  Central 
P,  R.  Co.  67  Cal.  319;  Sears  v.  SeattU  Consol, 
Street  R.  Co.  6  Wash.  227;  Dallas  Rapid  Tran- 
sit R.  Co.  V.  Dunlap,  supra;  Pope  v.  Kansas 
City  Cable  R,  Co.  99  Mo.  400;  Brooks  v.  Lin- 
coln Street  R.  Oo.  22  Neb.  816:  Cincinnati 
Street  R.  Co.  v.  Whiteomb,  supra;  Citizen^ 
Street  R.  Oo.  v.  I^we,  12  Ind.  App.  47;  Chicago 
City  R,  Co,  V.  Robinson,  127  III.  11.  4  L.  R.  A. 
126;  Days  v.  Gainesville  Street  R.  Co.  70  Tex. 
602;  Newark  Pass,  R.  Co,  v.  Block,  and  Uum- 
bird  V.  Union  Street  R,  Co,  supra;  Winters  v. 
Kansas  City  Cable  R  Co,  99  Mo.  609,  6  L.  R. 
A.  686;  Cambeis  v.  T/iird  Ave,  R,  Co.  1  Misc. 
158;  Citizentf  Street  R  Co,  v.  SUen,  42  Ark, 
321;  Galveston  City  R.  Co.  ▼.  Heuitt,  67  Tex. 
473,  60  Am.  Rep.  82;  Bays  v.  Gainesville  Street 
R.  Co,  70  Tex!  602;  San  Antonio  Street  R.  Co, 
V.  MecIiUr,  87  Tex.  628,  Affirming  29  8.  W. 
202;  Bunyan  v.  Citizentf  R.  Co,  127  Mo.  12; 
Baltimoi-e  Traction  Co.  v.  Wallace,  77  Md.  435; 
Montgomery  v.  Lansing  City  Electric  R.  Co, 
103  Mich.  46,  29  L.  R.  A.  287;  Cooke  y,  Balti- 
more Traction  Co.  80  Md.  o51;  Watson  v.  Min- 
neapolis Street  R,  Co.,  and  Omaha  Street  R  Co. 
V.  Duvall,  Bupra. 

A  recovery  may  be  had  in  an  action  against 
a  railroad  company  for  iujurit  s  sustained,  not- 
withstanding the  negligeuce  of  the  person  in- 
jured exposed  him  to  the  danger  which  re- 
sulted in  his  injurv,  if  the  defendant  after 
becoming  aware  of  bis  danger  failed  to  use  or- 
dinary care  to  avoid  injuring  him. 

Esrey  v.  Southern  Pac.  Co.  103  Cal.  541; 
WiUiamt  t.  Southern  P.  R  Ch,  72  CaL  120; 
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JHeOham  ▼.  San  FraneUeo  it  8.  J.  B.  Co.  St 
<^1.  409;  SMntan  y.  Western  P.  &  G9. 48  Cal. 
-409;  Holmee  v.  Soutli  P^e.  OoaH  R.  Co.  97  Cal.  161 ; 
Jtficain  Y.  Fourteenth  Street  R    Co.  93  Cal. 
179:  (/GaOaghanY.  Bode,  84  Cal  489;  Kansas 
P.  R.  Co.  ▼.  Cranmer,  4  Colo.  524;  CitixeMf 
Street  R,  Co.  y.  Steen,  42  Ark.  821;  Ouff,  C, 
d:  8.  F.  R.  Co.  V.  Lankford,  88  Tex.  499;  Lloyd 
V.  St.  Louis,  L  M.  db  S.  R.  Co.  1^28  Mo.  595, 
Affirmed  in  Banc  in  81  8.  W.  110;  San  An- 
tonio Street  R.  Co,  y,  MecMer,  87  Tex.  628; 
>Satann€ih,  T.  <fc  /.  of  H.  R,  Co.  ▼.  Bryan,  94 
Ga.  632:  Lake  Roland  Elev.  R.  Co.  ▼.  McKewen, 
to  Md.  598;  Kansas  P.  B.  Co.  ▼.  Whipple,  89 
Kao.  581;  Hanlon  y.  Missouri  P.  R  Co.  104 
Mu.  881;  Cincinnati  Street  B.  Co.  y.  Whiieomb, 
'66  Fed.  Rep.  915;  Inland  A  S.  Coasting  Co.  v. 
Toison,  189  U.  8.  551,  85  L.  ed.  270;  Bays  y. 
GainesviUe  Street  B.  Co.  70  Tex.  602;  0^ Toole 
•V.  Central  Park,  N.  d  E.  R.  R.  Co.  85  N.  Y. 
8.  R.  591 ;  Texas  A  P.  R.  Co.  y.  Nolan,  62  Fed. 
Kep,  552;  Citizen^  Street  R.   Co.  v.  Lowe,  12 
Ind.  App.  47;  Houston  City  Street  R.  Co.  y. 
Woodlock  (Tex.   Civ.    App.)    29    8.  W.  817; 
Omaha  Street  B    Co.  v.  buvalt.  40  Neb.  29; 
Montgomery  y.  Lansing  City  Electrie  R.   Co. 
^pra;  Orr  v.  Cedar  Rapids  db  M.  C.  R.  Co. 
•(Iowa)  62  N.  W.  851;  Denver  db  B.    P.  Rapid 
Transit  Co.  v.  Ihtyer,  8  Colo.  App.  408;   Wal- 
lace Y.  Suburban  R.Co.^  Or.  174,  26L.  R.  A. 
»663;    Baltimore  Traction  Co.  y.    Wallace,  77 
Md.  485;  Oumb  y.  TwentffThird  Street  R.  Co. 
4^6  Jones  &  8.    1;  Femandes  v.    Sacremento 
City  R.  Co.  52  Cal.  45;   Wilson  v.  Southern  P. 
R.  Co.  62  Cal.  164;  Davies  y.  Cceanic  8.  S.  Co. 
•89  Cal.  280. 

Where  a  motorman  in  charge  of  an  electrio 
-car  sees  a  person  riding  on  a  bicycle  on  the 
track  ahead  of  him,  having  crossed  over  to 
fcuch  track  to  avoid  a  car  approaching  from 
the  opposite  direction,  and  after  having 
sounded  an  alarm  by  ringing  the  bell,  the  per- 
son on  the  bicycle  pays  no  attention  to  the 
alarm  given  and  to  all  appearance  has  no 
knowledge  of  the  approach  of  the  car  behind 
him,  and  all  these  facts  are  obvious  to  the  man 
in  charge  of  the  car,  and  he  still  continues  to 
mn  his  car  at  a  rate  of  speed  of  12  miles  an 
hour  or  thereabouts  with,a  heavily  loaded  train 
without  any  attempt  to  check  the  speed  of  his 
x»r  or  to  bring  it  under  control,  or  to  prepare 
to  Slop  if  necessary  to  avoid  a  collision  until  he 
is  so  near  the  person  that  it  is  impossible  by 
the  use  of  the  appliances  at  his  command  to 
stop  his  car  and  avoid  an  inevitable  collision, — 
such  conduct  on  the  part  of  the  motorman  is 
wilful  and  wanton— it  is  deliberate. 

Esrey  v.  Southern  P.  Co.  108  Cal.  541;  Swain 
V.  Fourteenth  Streei  R.  Co.  93  Cal.  179;  Mont- 
^fomery  v.  Lansing  City  Electric  R.  Co.  108 
Mich.  46.  29  L.  R.  A.  287;  ikars  v.  Seattie 
Gonsol.  Street  R.  Co.  6  Wash.  227;  Orr  v. 
Cedar  Rapids  dt  M.  C.  R.  Co.  (Iowa)  62  N.  W. 
ti51;  Grand  Trunk  R.  Co.  v.  It>es,  144  U.  8. 
^08,  36  L.  ed.  485. 

If  the  motorman  saw  the  danger  and  peril 
which  surrounded  the  deceased,  and  failed  to 
exercise  ordinary  care  for  his  safety,  deceased's 
previous  contributory  negligence  in  having  ex- 
posed himself  to  danger  would  not  defeat  a  re- 
covery. 

Esrey  v.  Southern  P.  Co.  103  Cal.  541;  Strong 
V.  Sacramento  dk  P.  R.  Co.  61  Cal.  826;  Crowley 
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T.  City  ROo.eO  Cal.  629;  Meeks  ▼.  Southerm 
P.ROo.bd  Cal.  518,  88  AnL  Rep.  67;  Flynn 
Y.  San  Francisco  db  S.  J.  B.  Co.  40  CaL  14,  • 
Am.  Rep.  595:  Kline  y.  Central  P.  B.  Co.  87 
Cal.  400,  99  Am.  Dec.  282;  Needham  v.  San 
Francisco  dtSJ.B.Co.^  Cal.  409;  BMnsoti 
V.  Western  P.B.  Co.4S  Cal.  409. 

On  petition  for  rehearing. 

The  decision  of  department  is  rested  solely 
upon  the  erroneous  assumption  that  U  was  neg- 
ligence p^r  m  for  the  deceased  to  travel  wiu 
his  bicycle  upon  that  portion  of  the  public 
highway  occupied  by  the  tracks  of  the  street- 
railway  company,  and  that  the  company's  duty 
to  avoid  running  him  down  and  killing  him 
was  no  greater  than  that  of  a  steam  railroad 
company  to  a  trespasser  upon  its'  tracks. 
This  is  not,  and  in  the  very  nature  *of  things 
cannot  be,  true. 

Shea  Y.  Potrero  db  B.  V.  B.  Co.  44  Cal.  414; 
Swain  V.  Fourteenth  Street  R.  Co.  98  Cal.  179; 
DriseoU  v.  Market  Street  Cable  R.  Co  97  Cal 
553;  Mdhoney  v.  San  Francisco  dt  8.  M.  R.  Co^ 
110  Cal.  471;  Bailey  v.  Market  Street  Cable  B. 
Co.  110  Cal.  820;  vook€  v.  Baltimore  Traction 
Co.  80  Md.  551;  Holmgren  y.  Twin  City  Bapid 
Transit  Co.  61  Minn.  85;  Shea  v.  St.  Paul  City 
B.  Co.  50  Minn.  895;  Robbins  ▼.  Springfield 
Street  R.  Co.  165  Mass.  80;  Benjamin  v.  Holyoks 
Street  B,  Co.  160  Mass.  8;  Fleekenstein  v.  £>ry 
Dock,  B.  B.  dk  B.  B.  Go.  105  N.  Y.  655;  Chi- 
cago City  B.  Co.  ▼.  Bobinson,  127  III.  9,  4  L.  R. 
A.  126;  Heffran  v.  Brooklyn  Heights  R.  Co.  8 
Misc.  41;  Omaha  Street  B.  Co.  v.  DuvaU,  40 
l^eb.  29;  Booth,  Street  Railways,  g  805;  Beach, 
Contrib.  Keg.  g  288;  Lake  Boland  Elm>.  R  Oo. 
Y.  McKewen,  80  Md.  598. 

It  is  no  part  of  the  plaintiff's  case  to  prove  an 
absence  of  contributory  negligence,  but  con- 
tributory negligence  Is  defensive  matter  the 
burden  of  afSrmatively  proving  which  is  upon 
the  defendant. 

Robinson  v.  Western  P.  R.  Oo.  48  Cal.  409; 
MacDougallY.  Central  R.  Co.  68  Cal.  481;  Me- 
Quilken  v.  Central  P.  R.  Oo.  50  Cal.  7;  Mages 
V.  North  Padfle  Coast  B.  Co.  78  Cal.  480. 

Instead  of  appellant  being  relieved  from  the 
exercise  of  proper  care  by  reason  of  its  use  of 
electricity  rather  than  horses  for  the  purpose  of 
moving  its  e&rs,  the  dangerous  character 
of  electricity  as  a  motive  power  imposed  upon 
the  servants  of  the  appellants  the  duty  of  exer- 
cising additional  care  and  foresight  to  avoid 
injury  to  travelers  upon  the  highway. 

Cooke  V.  Baltimore  Traction  (%>.,and  Omaha 
Street  H.  Co.  v.  DuvaU.  supra;  Sears  Y.  Seattle 
Consol.  Street.  B.  Co.  6  Wash.  227;  Hieks  v. 
Citizeni^  B.  Co.  124  Mo.  115,  25  L.  R.  A.  608; 
Oulf,  a  db  S.  F.  B.  Co.  v.  Walker,  70  Tex. 
126;  Morgan  v.  Cox,  22  Mo.  878,  66  Am.  Dec 
623. 

The  motorman  of  appellant  did  not  dis- 
charge the  duty  of  the  company  to  the  deceased 
by  merely  ringing  the  bell  and  sounding  the 
gong,  but  when  it  became  apparent  to  the 
motorman  that  the  deceased  did  not  hear  or  pay 
any  attention  to  the  signals  given  it  was  his 
duty  to  bring  his  car  under  control,  and  even 
to  stop  it,  if  necessary,  to  avoid  a  collision;  and 
his  failure  to  do  so  was  actionable  negligence 
on  the  part  of  appellant. 

Sears  v.  Seattle  Consol.  Street  R.  Oo.  supra/ 
2  8hearm.  ft  Redf.  Keg.  g  488;  Robinson  ▼. 
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WeiUm  P.RCa.^  Cal.  409;  Houston  City 
Street  B.  Co,  ▼.  Woodlock  (Tex.  Civ.  A  pp.)  29 
8.  W.  817;  Buvyan  v.  Citizens'  B.  Co.  127  Mo. 
12;  HieksY.  Oitizenif  B,  Co,  eupra;  McClellan 
V.  Ft.  Wayne  <&  B,  I.  B,  Co.  (Mich.)  2  Det.  L. 
N.  69;  Citizent^  Street  B.  Co.  ▼.  Lorn,  12  Ind. 
App.  47;  Doyle  v.  West  End  Street  B.  Co.  161 
Mass.  688;  Pope  v.  Kansas  City  Cable  B.  Co, 
99  Mo.  400. 

The  court  did  not  err  in  denying  appellant's 
motion  for  a  judgment  of  nonsuit,  and  the 
qneslioDB  of  negligence  and  cootiibutory  neg- 
ligence were  properly  submitted  to  ihe  jury. 

Fernandes  v.  Sacramento  City  R,  Co.  52  Gal. 
45;  Franklin  v.  Southern  California  Motor 
Boad  Co.  85  Cal.  68;  Cross  v.  California  Street 
Cable  B  Co.  102  Cal.  818;  Baub  v.  fxfs  Angeles 
Terminal  B.  Co.  108  Cal.  473;  Multin  v.  Cali- 
fornia Horseshoe  Co.  105  Cal.  77;  Oiraudi  v. 
Electrie  Improv.  Co.  107  Cal.  120,  28  L.  R.  A. 
696;  VdnPraag  v.  Oale,  107  Cal.  488;  JDavis  v. 
Pacific  Power  Co.  Id.  568;  Thatcher  v.  Central 
Tf  action  Co.  166  Pa.  66;  Holmgren  v.  Tmn  City 
Bapid  Transit  Co.  61  Minn.  85:  BunyanY.  Citi- 
unf^  B  Co.  supra;  Kreis  v.  Missouri  H.  B.  Co. 
181  Mo.  538;  Omaha  Street  B.  Co.  v.  Loehneifen, 
40  Neb.  87;  Lake  Boland  Elev.  B.  Co.  v.  Mc 
Eewen,  80  Md.  598;  Shea  v.  St.  Paul  City  B. 
Co.  60  Minn.  895;  Clark  Thread  Co.  v.  Bennett 
(N.  J.  L.)  38  AU.  404. 


Fleet*  J.,  filed  the  following  opinion: 

Verdict  and  Judgment  were  for  plaintiffs, 
and  defendant  appeals  from  the  judgment  and 
an  order  denying  its  motion  for  a  new  trial. 

The  action  was  by  the  widow  and  minor 
child  of  one  Charles  E).  Everett,  deceased,  to 
recover  damages  for  the  death  of  the  latter, 
caused  by  his  being  run  over  by  an  electric 
car  operated  by  the  defendant  on  its  street 
railroad  in  the  city  of  Los  Angeles,  and  al- 
leged to  have  been  through  defendant's  oegli- 
fence.  At  the  conclusion  of  plaintiff's  evi- 
ence  in  chief,  defendant  moved  the  court  for 
a  nonsuit,  on  the  grounds,  substantially,  that 
the  evidence  wholly  failed  to  show  negligence 
OD  the  part  of  the  defendant,  but  did  establish 
affirmatively  that  deceased  came  to  his  death 
through  his  own  negligence,  contributing  di- 
rectly and  proximatelv  thereto.  The  court  de- 
nied the  motion,  to  which  ruling  defendant  ex- 
cepted, and  this  exception  constitutes  the  only 
material  question  in  the  case. 

The  evidence  in  behalf  of  plaintiffs  tended 
to  show  that  the  deceased,  at  the  time  of  the 
accident  resulting  in  his  death,  which  was  on 
October  17,  1894,  was  forty  years  of  age,  in 
good  health,  and  in  full  possession  of  his  facul- 
ties, having  good  eyesight  and  unimpaired 
heating. 

He  was  an  experienced  rider  of  the  bicycle, 
bad  owned  one  of  those  vehicles  tbree  or  four 
years,  and  used  it  every  day.  On  the  date  in 
question,  about  1  o'clock  in  the  afternoon,  or 
a  little  thereafter,  deceased  was  on  his  bicycle, 
riding  along  McCliutock  avenue,  in  a  suburb 
of  Los  Angeles,  known  as  "University."  on  a 
portion  of  the  street  where  ran  a  double  line 
of  defendant's  railway,  one  line  used  for  south- 
bound and  the  other  for  northbound  cars.  He 
was  going  south  at  the  time,  and  traveling  at 
the  rate  of  about  6  miles  an  hour.  Following 
him,  and  going  in  the  same  direction  on  the 
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south-bound  track,  was  a  train  of  defeodant'e- 
cars,  consisting  of  an  electric  motor  car  and  a. 
trailer,  heavily  loaded  with  passengers  going^ 
out  to  the  race  track.    This  train  was  ruDoioi^ 
at  its  ordinary  rate  of  about  10  miles  an  hour. 
When  deceased  was  first  observed  by  those  (  & 
the  train,  he  was  between  a  block  and  a   half 
and  two  blocks  ahead  of  the  train,  and  was- 
riding  between    the  rails  of  the  north- bound 
track. 

He  continued  on  this  track  for  some  distanoe. 
when  he  crossed  over  to  the  south-bound  track, 
apparently  to  avoid  an  approaching  car  going 
north,  and  continued  on  his  course,  riding  be- 
tween the   rails  of  the  latter  track.     At  tbia- 
time  he  was  something  over  half  a  block  in  ad- 
vance of  the  south- bound  train,  but  the  latter 
was  rapidly  overtaking  him;  and   when  the 
northbound  car  passed  him,  which  was  at  &. 
point  a  short  distance  south  of  where  the  south- 
bound train  then  was,  passengers  on  the  for- 
mer, evidently   noting  the  rapid  approach  of 
the  train,  called  out  a  warning  to  deceased  ta 
apprise  him  of  danger;  and  at  about  the  same- 
time,  when  tbe  train  was  within  from  ^  to  4(y 
feet   from  him  (the  estimates  of  the  witnesses- 
varying  on  this  point)  the  m.otormun  on  the  lat- 
ter rang  his  gong,  and.  together  with  several, 
of  tbe  passengers,  cried  out  to  deceased  to  *  'get 
off  the  track."  ''look  out,"  and  other  words  of 
like  import.    These  warnings,  although  dis- 
tinctly heard  by  a  witness   standing  on  the- 
street  some  four  or  five  times  as  far  from  the- 
traio  as  deceased  then  was,  were  either  unheard 
by  him,  or  totally  unheeded,  as  he  was  not  ob- 
served to  look  back  or  turn  his  head,  or  attempt 
to  turn  or  increase  the  speed  of  his  bicycle. 
Thereupon  tbe  motorman,  when  within  about. 
10  to  2U  feet  of  deceased,  reversed  tbe  current, 
and    applied   the  brakes,  and  endeavored    to 
stop  tbe  train,  but  did  not  succeed  in  time  to- 
avoid   running  deceased  down;  and    he  was 
struck  by  tbe  moter,  and  killed.    At  no  time 
from  the  time  be  was  first  seen  riding  ahead 
of  the  train  was  deceased  observed  to  turn  hia- 
head  or  look  back,  until  just  as  the  train  was 
upon  him,  when  he  partly  turned  his  head,  and 
turned  bis  wheel  a  little  to  the  right,   but  not 
sufiicient  to  get  out  of  the  way.    University 
is  a  settled  suburb  of  Los  Angeles,  laid  out  in 
blocks. crossed  and  intersected  by  public  si  reets. 
and  tbe  point  where  deceased  was   killed  was- 
at  the  intersection  of  McClintock  avenue  with 
Thirty  Seventh    street.    Deceased   was  not  a. 
resident  of  Los  Angeles,  but  had  been  there 
for  about  a  week,  more  or  leas,  before  tbe  acci- 
dent, stopping  at  the  house  of  a  relative  on 
Thirty-Ninth  street,  off  McClin'ock  avenue, 
south  of  ThirtvSeventh  street  and  tbe  point 
whore  he  was  killed.     During  his  sojourn  he 
bad  been  in  the  habit  of  riding  back  and  forth 
to  and  from  the  city  on  his  bicycle,  and.  when 
on  McClintock  avenue,  would  ride  on  the  rail- 
road tracks,  as  it  was  smoother  for  travel  be- 
tween the  rails  than  on  the  outside,  where  the 
space  was  narrow  and  rough  and  a  poor  road 
for  the  bicycle,  by  reason  of  the  condition  of 
the  street.    At  points  on  McClintock  aTcnue 
the  soil  was  sandy,  and  had  receded  somewhat 
from  the  rails,  so  as  to  leave  the  latter  in  placea^ 
.standing  a  little  above  the  surface  of  the  street;, 
but  what  the  condition  was  in  this  respect  at. 
or  in  the  immediate  vicinity  of  the  accident 
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iras  not  made  to  appear.  At  the  date  in  ques- 
tioo,  races  were  in  proi^ress  at  the  race  track, 
situated  south  of  the  scene  of  the  deceased's 
death;  and,  owiuj;  to  the  increaaed  travel,  ex- 
tra cars  were  being  run  by  defendant,  and  at 
shorter  intervals  than  at  other  times,  but 
nhetber  the  train  which  killed  deceased  was 
an  extra  or  running  on  regular  time  was  not 
shown.  The  motorman  in  charge  of  the  train 
had  been  in  the  employment  of  defendant  about 
two  weeka.  For  the  first  ten  or  twelve  days  be 
was  under  instruction  from  an  experienced 
motorman,  and  was  then  put  in  charge  of  a 
motor,  and  had  been  so  employed  some  four 
or  five  days  at  the  time  of  the  accident.  The 
statements  of  the  witnesses  vary  considerably 
as  to  how  far  the  train  was  from  deceased 
when  the  motorman  commenced  ringing  *his 
alarm  gong.  A  number  of  them  show  no  recol- 
lection on  the  subject,  bat,  taken  as  a  whole, 
the  evidence  tenda  strongly  to  indicate  that  the 
gong  waa  being  sounded  before  the  motorman 
and  passengers  commenced  to  call  out  to  de- 
ceased to  get  out  of  the  way.  There  is  a  like 
difference  as  to  Just  when  the  brakes  were  ap- 
plied, and  whether  the  speed  of  the  train  was 
slackened  any  before  the  deceased  was  struck. 
The  head  end  of  the  motor  passed  the  point 
where  deceased  was  struck  between  20  and  80 
feet  before  the  train  came  to  a  full  stop,  and 
ibe  evidence  tended  to  show  that  it  could  have 
been  stopped  in  a  shorter  distance.  There  was 
also  some  evidence  tending  to  show  that  the 
wind  waa  coming  from  the  southeast:  at 
what  velocity  does  not  appear,  but  th^it  it  was 
calculated  to  deaden  to  some  extent  any  sound 
in  deceased's  rear. 

This  is  substantially  the  case  made  by  the 
evidence  in  behalf  of  plaintiffs  upon  the  points 
material  for  our  consideration.  It  cap  scarcely 
be  made  a  question  in  the  case— indeed,  we  do 
Dot  understand  it  to  be  seriously  controverted 
—but  that  the  conduct  of  the  deceased  under 
the  circumstances  narrated  constituted  negli- 
gence on  his  part  in  the  highest  degree,  and 
such  as,  standing  alone,  would  necessarily  pre- 
clude a  recovery  for  his  death.  In  walking  or 
riding  along  a  line  of  railway  where  cars  or 
trains  are  passing,  or  likely  to  pass,  at  short  in- 
tervals, one  while  in  a  position  to  been  dan- 
gered  by  such  vehicles  must  pay  attention  to  his 
sorroundings,  and  employ  his  natural  faculties, 
and  exert  due  diligence  to  avoid  such  danger. 
He  must  listen  and  look  to  ascertain  whether 
danger  ia  threatened  by  his  situation  and  a 
failure  so  to  do  constitutes  negligence  per  se. 
This  principle  is  settled  by  a  practically  un- 
broken line  of  decisions  in  this  and  other  states. 
One  or  two  of  the  latest  expressions  upon  the 
sobject  b^  this  court,  in  cases  where  the  rule 
is  fully  discussed  and  authorities  cited,  maybe 
iStven  as  aptly  stating  and  applying  the  doc- 
trine. In  £inna  v.  Central  P.  S.  Co,  101 
Cal.  36,  it  is  said:  'It  is  a  fixed  rule  that  it  is 
is  the  duty  of  any  one  when  attempting  to 
cross  a  railroad  track  upon  a  hichway  to  be 
vigilant,  to  look  and  to  listen  before  attempt- 
ing to  cross,  and  a  failure  to  do  so  is  regarded 
as  such  negligence  on  his  part  as  to  preclude  a 

recovery.  Glntcoek  v.  Central  P.  B.  Co.  78 
Cal.  187.  With  greater  reason  does  the  prin- 
ciple of  this  rule  apply  to  one  who  is  traveling 

laterally  along  the  route  of  a  railroad,  and 
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knows  that  engines  will  soon  follow.  'It  i» 
negligence  for  a  person  to  walk  upon  the  track 
of  a  railroad,  whether  laid  in  the  street  or  upon 
the  open  field;  and  he  who  deliberately  does  so 
will  be  presumed  to  assume  the  risk  of  the 
perils  he  may  encounter,*" — citing  a  large 
number  of  cases.  In  Holmes  v.  South  Pac. 
Coast  R.  Co.  97  Cal.  161,  where  the  person  for 
whose  death  it  was  sought  to  recosrer  was 
killed  while  walkiu]^  along  the  railroad  track 
near  a  station,  while  waiting  for  the  train 
which  ran  him  down,  and  when  it  appeared 
that  deceased  did  not  look  out  for  the  ap- 
proach of  the  train,  which  he  could  have 
seen  in  time  to  get  out  of  the  way,  the  court 
says:  "A  railroad  track  upon  which  trains 
are  constantly  run  is  itself  a  warning  to  any 
person  who  has  reached  years  of  discretion^ 
and  who  is  possessed  of  ordinary  intel- 
ligence, that  it  is  not  safe  to  walk  upon  it, 
or  near  enough  to  it  to  be  struck  by  a  pass 
hag  train,  without  the  exercise  of  constant 
vigilance,  in  order  to  be  made  aware  of  the 
approach  of  a  locomotive,  and  thus  be  en- 
abled to  avoid  receiving  injury;  and  the 
failure  of  such  a  person  so  situated,  with  refer- 
ence to  the  railroad  track,  to  exercise  such  care 
and  watchfulness,  and  to  make  use  of  all  his 
senses,  in  order  to  avoid  the  danger  incident  to 
such  situation,  is  neglijzence  per  se.  The  fol- 
lowing are  a  few  of  many  cases  which  might 
be  died  to  sustain  this  proposition:  Harlan  v. 
8t,  Louis,  K.  C  dt  N.  R  Co.  64  Mo.  480;  Id., 
on  rehearing,  65  Mo.  22;  Baltimore  d  0,  B. 
Co.  V.  Depew,  40  Ohio  St.  121;  Kelley  v.  flan- 
nibal  d  8i.  J.  B.  Co.  76  Mo.  188;  Gtaseoek  v. 
Central  P.  B.  Co.  78  Cal.  137."  Nor  is  there 
any  distinction,  in  the  application  of  this  doc- 
trine, between  an  electric  or  cable  line  operated 
upon  the  public  streets  of  a  city,  and  that  of  an 
ordinary  steam  railway  operated  upon  the  right 
of  way  of  the  corporation.  While  the  deceased 
had  the  undoubted  right  to  a  reasonable  use  of 
the  public  street,  notwithstanding  its  occu- 
pancy l^  defendant's  traoks,  he  could  not 
ignore  or  disrei^ard  the  rights  of  the  latter  in 
the  premises,  nor  neglect  to  take  reasonable 
precautions  for  his  owu  safety.  If  he  chose 
to  make  use  of  the  part  of  the  street  occupied 
by  the  tracks,  it  was  his  duty  to  look  out  for 
and  endeavor  to  a^oid  the  dangers  incident  to 
such  use.  In  Hai(/?U  v.  JSfew  York  C.  B.  Co.  7 
Lans.  11,  speaking  of  this  rule,  the  court  says 
it  is  said  by  counsel  for  plaintiff  that,  while 
this  may  tie  the  rule  in  regard  to  steam  rail- 
ways, it  cannot  be  applied  to  street  railways. 
In  Carson  v.  Federal  Street  <&  P.  V.  B.  Co.  147 
Pa.  219, 15  L.  R.  A.  257,  it  was  held  that  fail- 
ure to  look  for  approaching  cars  on  the  part  of 
one  about  to  drive  across  the  tracks  of  an  elec- 
tric street  railway  company  is  such  contribu- 
tory negligence  as  will  prevent  his  recovery  for 
injuries  received  by  colliding  with  a  car.  The 
court  said:  "If,  by  looking,  the  plaintiff  could 
have  seen  and  so  avoided  an  approaching  train, 
and  this  appears  from  his  own  evidence  he 
may  be  properly  nonsuited."  In  Ward  v. 
Boehester  EleetHc  B.  Co.  43  N.  Y.  8.  R.  84,  it  ap- 
peared that  plaintiff's  inte-state  was  fatally  in- 
jured while  attempting  to  drive  across  a  street- 
railway  track.  There  was  evidence  that,  at 
any  time  before  reaching  the  track,  deceased, 
by  a  glance,  could  have  informed  himself  of 
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the  approach  of  the  cur,  bat  Uiat  he  drove  onto 
the  track  without  looking  in  either  direction. 
It  was  held  that  he  was  guiltr  of  contributory 
negligence.  In  Creamery.  Weit- End  Street  A. 
Co.  153  Mass.  820, 16L.  R.  A.  490,  the  supreme 
court  of  that  state  held  that  where  a  person 
stepped  from  a  horse  car  at  the  junction  of  two 
streets,  and  immediately  started  to  cross  the 
track  of  an  eiectric  road,  without  looking 
or  listening,  and  was  run  o?er  by  the  electric 
oar  running  at  the  rate  of  16  miles  an  hour, 
iliere  could  be  no  recovery,  because  the  de- 
ceased was  not  exercising  due  care.  We  see 
no  more  reason  for  applvTng  the  rule  that  one 
must  look  and  listen  before  crossing  the  tracks 
of  a  steam  railway  than  that  one  must  look 
and  listen  before  crossing  a  street- car  track 
upon  which  the  motive  power  is  electricity  or 
the  cable.  Bee  also  Bailey  v.  Market  Street 
Cable  R.  Co.  (No.  16,004;  decided  by  this  court 
December  10,  1895)  110  Cal.  820.  When  the 
evidence  discloses  a  failure  to  take  such  reason- 
able precautions  for  one's  own  safety,  it  con- 
stitutes negligence  in  law,  and  is  not  a  question 
to  be  submitted  to  the  Jury. 

This  brings  us  to  the  only  other  considera- 
tion arising:  Does  the  evidence  tend  to  show 
such  negligence  on  the  part  of  defendant,  con- 
tributing to  the  death  of  deceased,  as  would  in 
law  authorize  a  recovery,  notwithstanding  the 
negligence  of  the  deceased?  We  find  nothing 
in  the  evidence  to  sustain  this  view.  The  case 
is  not  like  one  whore  the  injured  party  is  dis- 
covered in  time  lying  or  standing  upon  a  rail- 
road track,  under  such  circumstances  as  to 
make  it  doubtful  whether  he  can  or  will  get 
out  of  the  way;  or  where  one  is  seen  attempt- 
ing, either  on  foot  or  otherwise,  to  make  a 
crossing,  or  passing  along  or  on  its  track  over 
a  bridge  or  narrow  causeway,  or  in  a  deep  cut 
or  tunnel,  where  to  turn  aside  would  be  either 
dangerous  or  impossible;  or  under  other  cir* 
cumstances  of  similar  character.  In  such  in- 
stances it  may  be  conceded  that  the  driver  of 
the  engine  or  motor  would  not  be  justified  in 
law  in  proceeding  without  effort  to  stop  his 
vehicle  up  to  the  point  of  collision.  Persons 
cannot  be  recklessly  or  wantonly  run  down  on 
a  railroad  track,  however  negligent  themselves, 
where  the  circumstances  are  such  as  to  convey 
to  the  mind  of  a  reasonable  man  a  question  as 
to  whether  they  will  be  able  to  get  out  of  the 
way.  But  tbe  evidence  has  no  tendency  to 
make  such  a  case. '  Here  the  deceased  was  in 
full  and  open  view  of  the  approaching  train 
for  several  blocks,  and  had  perfect  opportunity 
and  ability  to  apprise  himself  of  its  coming. 
He  was  upon  a  swift  and  noiseless  vehicle, 
which,  as  a  matter  of  common  knowledge,  can 
be  made  with  very  little  effort,  under  a  rider 
of  ordinary  strength  and  experience,  to  attain 
a  much  higher  rate  of  speed  than  that  with 
which  the  cars  were  progressing,  and  which, 
furthermore,  is  susceptible,  by  a  mere  pressure 
of  the  hand,  to  turn  aside  instantly , — in  much 
less  time,  indeed,  than  a  pedestrian  could  step 
aside. — so  as  to  completely  avoid  an  object  no 
wider  than  a  street  car.  He  was  upon  level 
ground,  and,  assuming  that  the  surface  was 
too  rouffb  or  the  space  too  narrow  outside  the 
railroad  tracks  for  him  to  safely  turn  that  way, 
there  was  nothing,  so  far  as  appears,  to  prevent 
his  return  to  the  other  track  or  to  the  space  be- 
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tween  the  tracks..  In  fact,  he  bad  bat  a  few 
momenta  before  crossed  from  one  track  to  tbe 
other  to  avoid  a  like  danger,  and  had  been 
seen  to  do  so  by  the  motorman  on  tbe  train. 
Under  these  circumstances,  we  think  it  per- 
fectly clear  that  tbe  latter  was  justified,  reaaon- 
ing  in  the  line  we  have  suggested,  in  keeping^ 
on  his  course,  and  assumine  that  tbedeceaaedp 
obeying  the  most  ordinary  dictates  of  prudence, 
had  made  himself  aware  of  the  approach  of  tbe 
train,  and  would  either  increase  his  speed  or 
turn  aside  in  time  to  avoid  the  danger  which 
threatened  him.  In  Holmee  v.  South  Fae.  Coast 
R.  Co,  eupra,  it  is  said:  "As  the  deceased  was 
a  man  of  mature  years,  and  nothing  to  indi- 
cate that  he  was  not  able  to  take  care  of  bim 
self,-— as  he  was  in  fact,— the  engineer  might 
reasonably  believe  that  he  knew  of  its  approach, 
and  would,  in  obedience  to  the  ordinary  in- 
stinct of  self-preservation,  move  away  from 
the  track  before  being  overtaken  by  the  engine. 
iMke  Shore  dM.8.R  Co.  v.  MiUer,  25  Mich. 
279."  Bee  also  Camnbeil  ▼.  Earwu  City,  Ft. 
S.  d  M.  R  Co.  tiS  Kan.  586.  The  motorman 
was  not  required  to  assume  that  the  deceased 
would  continue  his  neglii^nt  conduct  to  k 
point  which  would  endanger  his  life  or  limb, 
and  it  was  not  negligence  m  the  driver,  under 
the  circumstances,  to  indulge  the  presumption 
that  the  deceased  would  get  out  of  the  way,  up 
to  the  last  moment.  There  is  nothing  in  the 
circumstances  to  indicate  any  wantonness  or 
recklessness  on  the  part  of  the  engineer,  or  that 
he  did  not  take  all  the  precautions  to  warn  the 
deceased  and  to  stop  hte  train  that  would  have 
been  suggested  to  one  more  experienced,  or  to 
any  other  reasonable  mind. 

But,  were  it  to  be  conceded  that  the  evi- 
dence disclosed  a  case  tending  to  show  negli- 
gence on  the  part  of  defendant's  servants,  the 
plaintiffs  could  not  recover  under  the  circum- 
stances of  this  case.  The  rule  which  renders  a 
defendant  liable  for  injuries,  notwithstanding 
some  negligence  on  the  part  of  the  plaintiff  or 
the  person  injured,  can  only  apply  "in  those 
cases  where  such  negligence  was  the  remote, 
and  not  the  proximate,  cause  of  the  injury, 
that  is,  where  the  negligent  acta  of  the  partiea 
are  independent  of  each  other,  the  act  of  the 
person  injured  preceding  that  of  the  defend- 
ant." Eolmei  V.  South  Pac  Const  R  Co.  su- 
pra. In  that  case,  quoting  from  O^Brien  ▼. 
MeGlinchy,  68  Me.  652,  it  is  said:  "But  in 
esses  falling  within  the  foregoing  description, 
where  the  negligent  acts  of  tbe  parties  are  dis- 
tinct and  independent  of  each  other,  the  act  of 
the  plaintiff  preceding  that  of  the  defendant, 
it  is  considered  that  the  plaintiff's  conduct  does 
not  contribute  to  produce  the  injury,  if,  not- 
withstanding his  negligence,  the  injury  could 
have  been  avoided  by  the  use  of  ordinary  care 
at  the  lime  bv  the  aefendant.  This  rule  ap- 
plies usually  in  cases  where  the  plaintiff  or  his 
property  is  in  some  position  of  danger  from  a 
threatened  contact  with  some  agency  under 
the  control  of  the  defendant  when  the  plaintiff 
cannot  and  the  defendant  can  prevent  an  in- 
jury. .  .  .  But  this  principle  would  not 
govern  where  both  parties  are  cootemporane 
onsly  and  actively  in  fault,  and  by  their  niu 
tual  carelessness  an  injury  ensues  to  one  or  both 
of  them."  See  also  Eager  v.  Southern  P.  Co. 
08  Cal.  809;  Esrey  v.  Stmlhem  P.  Co.  108  CaL 
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64.  The  role  can  never  applv  to  a  case  where, 
88  here,  the  negligence  of  the  party  injured 
COD  tinned  up  to  the  very  moment  of  the  in- 
jury, and  was  a  cootributing  and  efficient 
cause  thereof;  for  it  is  apparent  that,  by  the 
^]ightest  care  and  effort  on  the  part  of  the  de- 
rtrtised,  he  could  have  pnthiroBel  font  of  danger 
up  to  the  last  moment  before  he  was  struck. 

Our  conclusion  is  that  (he  plaintiffs  did  not 
make  out  a  case  eotitliog  them  to  recover,  and 
ibnt  the  refusal  of  the  trial  court  to  grant  the 
motion  for  nonsuit  was  error.  It  may  be  added 
tbat  an  examination  of  tbe  evidence  on  the 
part  of  the  defendant  serves  only  to  strengthen 
the  case  as  to  the  negli^nce  of  tbe  deceased, 
and  the  absence  of  negligence  on  the  part  of  the 
defendant,  and  makes  it  clear  that  the  court 
should  have  granted  defendant's  request  to  in- 
struct tbe  jury  to  find  for  the  latter.  It  fol- 
lows that  the  judgment  and  order  must  be  re- 
versed»  and^it  is  so  ordered. 

We  concur:  Harriaon*  J.,  Garoutte*  J. 

Per  Curiam: 

Upon  further  consideration  of  this  cause  in 
banc,  we  adhere  to  the  views  expressed  in  the 
opinion  filed  in  department  1  (43  Pac.  207), 
and  for  tbe  reasons  therein  given  the  judgment 
and  order  are  revened. 

Temple*  J.,  dissenting: 

I  dissent.  This  action  was  for  damages  for 
the  death  of  Charles  E.  Everett,  which  was 
caused  by  a  car  of  defendant.  The  main  ques- 
tion presented  on  this  appeal  is  whether  this 
court  can  say,  as  matter  of  law,  that  the  de- 
ceased was  guilty  of  negligence  which  con- 
tributed proximately  to  his  injury,  in  tbe  face 
of  the  verdict  of  the  jury,  which  is  in  favor  of 
the  plaintiffs,  who  are  heirs  at  law  of  the  de- 
ceased. This  is  not  a  question  as  to  what  the 
evidence,  taken  as  a  whole,  may  be  considered 
fairlv  to  establish,  or  whether  the-  facts  which 
we  think  plainl^r  established  by  the  evidence 
show  such  negligence  on  the  part  of  the  de- 
ceased, but  whether  the  conclusion  of  the  jury 
could  be  rationally  drawn  from  the  evidence. 
And  this  must  be  determined,  also,  in  view  of 
tbe  exclusive  province  of  the  jury  to  pass  upon 
tbe  credibility  of  the  witnesses.  Tbe  facts 
may  be  stated  thus:  Deceased  was  an  experi- 
enced bicycle  rider,  about  forty  years  old,  in 
tbe  possession  of  all  his  faculties,  and  familiar 
With  the  operation  of  the  street  railway.  At 
least,  he  lived  in  the  vicinity,  and  had  often 
been  on  this  street.  Defendant  had  two  tracks 
on  McClintock  avenue,  there  being  7^  feet  be- 
tween them.  It  was  in  the  suburbs  of  Los 
Angeles,  and  tbe  street  was  unfinished.  Out- 
side of  the  two  tracks  the  ground  was  higner. 
and  too  rough  for  travel  on  foot  or  on  bicycles. 
Tbe  rails  were  raised  some  2  inches  above  tbe 
roadbed.  Just  before  tbe  accident  deceased 
was  seen  on  the  north-bound  track,  going 
south.  He  was  going  at  the  rate  of  6  miles 
per  hour  On  the  south  bound  track  a  car  was 
following  at  the  rale  of  10  miles  per  hour.  At 
that  time  a  car  was  ftpproaching  on  the  north- 
bound track,  and,  although  it  was  not  so  near 
•8  the  car  which  was  approaching  from  be- 
hind, deceased  turned,  evidently  to  avoid  it, 
to  the  south-bound  track,  and  in  front  of  the 
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nearer  car  on  that  track.  At  about  a  block 
and  a  half  away,  the  motorman  of  the  south- 
bound car  ran^  his  bell  *'good  and  hard,"  to 
warn  deceased  of  his  danger.  Upon  this  sub- 
ject the  motorman  testified  as  follows:  "I  was 
the  motoneer  in  charge  of  car  No.  109  at 
the  time  Mr.  Everett  was  killed.  When  I  first 
observed  him,  I  was  about  two  blocks  away 
from  him,  I  should  think.  I  just  turned 
around  the  curve  off  from  Olin  onto  McClin- 
tock avenue.  He  was  on  a  wheel,  on  the 
north-bound  track.  I  was  on  tbe  south- bound 
track.  He  traveled  on  the  north-bound  track, 
I  should  think,  a  block  and  a  half  or  two 
blocks;  something  like  that.  Then  he  crossed 
over  onto  our  track,  the  south  bound  track. 
When  he  crossed  over,  he  was  about  a  block 
and  a  half  or  two  blocks  ahead  of  me.  We 
were  going  considerably  faster  than  he  was.  I 
did  not  notice  him  look  back.  I  saw  him  all 
the  time  after  I  left  the  curve.  I  had  been 
ringing  the  bell,  off  and  on,  ever  since  I  left 
the  curve  at  Olin  street.  I  rang  the  bell  for 
the  purpose  of  giving  notice  to  the  man  on 
the  bicycle.  I  should  think  I  was  then  a  block 
away  from  him.  when  I  was  ringing  it  good 
and  hard.  I  had  been  ringing  it  for  about  two 
blocks  Gonstantlv.  When  I  rang  the  bell  pur- 
posely to  give  him  notice,  I  might  not  hava 
been  as  far  as  a  block  away  from  him.  He 
did  not  do  anything  when  I  rang,  in  regard  to 
looking  back,  but  kept  right  on.  I  called  out 
to  him  when  I  was  within  about  60  feet  of  him, 
I  should  think.  I  do  not  remember  what  I 
said.  When  I  was  within  about  80  or  60 
feet  of  him,  I  threw  off  my  currents  and  ap- 
plied my  brakes,  and  reversed  my  car,  and  did 
all  that  I  could  to  stop  the  car  from  that  time. 
I  attempted  to  stop  the  car  because  I  didn't 
think  he  heard  me.  I  supposed  all  the  time 
he  did.  until  that  time.  Immediately  before 
I  put  on  the  brakes.  I  rang  the  bell  as  hard  as 
I  could.  Other  persons  called  out  to  him  be- 
sides rovself ;  everybody  in  the  front  end  of  the 
car.  There  was  a  big  crowd  there,  and  a 
heavy  load  on  tbe  train.  They  called  out  aa 
loud  as  they  could  hollo.  He  paid  no  atten- 
tion to  them.  If  he  was  a  man  of  good  hear- 
ing, he  must  have  heard  the  noise.  There  was 
enough  noise  made  in  the  front  of  that  car  to 
raise  the  dead,  I  should  think.  He  made  no 
attempt  to  get  off  the  track  at  all,  that  I  saw. 
I  did  not  attempt  to  stop  my  car  sooner  be- 
cause I  expected  every  minute  to  see  him  get 
out  of  the  road.  It  is  the  general  custom  of 
people  riding  bicycles  to  get  out  of  tbe  road. 
They  generally  manage  to  get  out  of  the  road. 
There  is  no  difficulty  In  a  man  getting  out  of 
the  road,  if  nothing  Is  in  tbe  way."  On  cross- 
examination  this  witness  said:  "When  I  first 
began  to  ring  mv  bell  to  warn  him,  I  must 
have  been  a  couple  of  blocks  away,  and  I  kept 
on  ringing  it.  He  paid  no  attention  to  the 
ringing  of  the  bell,  and  did  not  seem  to  know 
that  l  was  coming  behind  him.  I  did  not 
slacken  speed  at  that  time."  The  south  bound 
train  was  not  so  near  as  tbe  north-bound  train, 
but  its  passengers  called  to  deceased,  and  made 
signs  to  him,  trying  to  warn  him  of  his  danger. 
Tbe  northbound  train  had  not  passed  when 
the  accident  occurred,  but  stopped  on  the  hap- 
pening of  the  accident,  something  like  100  feet 
away.    The   motorman  testified  that  he  re* 
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▼enedthe  current  80  or  50  feet  before  tbe  ear 
struck  the  deceased,  but  Beveral  other  wiinesfles 
testified  that  speed  was  not  slackened  at  all  till 
it  struck  the  deceased,  and  some  that  the  cur- 
rent was  reversed  some  5  feet  away.  There 
was  testimony  to  the  effect  that  tbe  car  moved 
from  50  to  60  feet  before  it  was  stopped,  after 
the  accident.  Upon  this  question  of  distance 
there  was  a  conflict.  Upon  the  day  of  the  acci- 
dent more  cars  than  usual  were  run  on  this 
road,  because  of  races.  There  was  a  strong 
wind  from  the  south,  which  would  tend  to  pre- 
vent the  deceased  from  hearing. 

Now,  Everett  was  guilty  of  gross  negligence 
In  going  upon  the  south-bound  track  without 
looking  to  see  if  a  car  was  dangerously  near. 
But  he  was  not  a  trespaa<ter  there,  aod,  in  my 
opinion,  he  had  just  the  same  right  to  believe 
that,  if  a  car  did  approach  from  behind,  it 
would  not  run  over  him,  but  would  stop  or 
slacken  its  speed,  and  see  that  he  did  have  fair 
warning  and  an  opportunity  to  get  out  of  the 
way,  that  the  motorman  would  have  had  to 
suppose  he  would  leave  the  track  and  avoid 
the  danger,  if  it  had  been  obvious  that  Everett 
knew  the  true  state  of  affairs.  The  real  ques- 
tion is,  however.  Admitting  the  negligence  of 
Eyerett,  within  the  rule  applicable  to  such 
cases,  was  it  the  proximate  cause  of  the  injury? 
or,  rather,  whether  the  jurv  could  not  reason- 
ably draw  any  other  conclusion  from  the  evi- 
dence than  that  his  negligence  contributed 
proximately  to  the  injury.  The  rule  upon  this 
subject  is  thus  stated  by  Mr.  Justice  Sander- 
Bon  in  liletdham  v.  San  Francisco  d  6.  J,  R. 
Co.  87  Cal.  409,  as  follows:  "Therefore,  if 
there  be  negligence  on  the  part  of  the  plaintiff, 
jet  if  at  tbe  time  when  the  injury  was  com- 
mitted it  might  have  been  avoided  by  tbe  de- 
fendant in  the  exercise  of  reasonable  care  and 
prudence,  an  action  will  lie  for  the  injury." 
The  rule  is  stated  with  equal  clearness  by  Mr. 
■Justice  Qaroutte  in  Etrey  v.  Southern  P.  Co. 
d08  Cal.  541.  He  said:  "By  her  own  negli- 
.'gence  she  placed  herself  in  a  position  of  dan- 
ger, but  defendant  was  aware  of  her  danger 
and  did  not  exercise  ordinary  care  to  protect 
her  from  the  danger  that  surrounded  her. 
Under  these  conditioDS  the  law  gives  the  in- 
jured person  a  right  of  action.  This  right  of 
action  is  based  upon  the  priuciple  that  a  fail- 
ure to  exercise  ordinary  care  by  a  defendant 
under  such  circumstances  amounts  to  a  degree 
of  reckless  conduct  that  may  well  be  termed 
wilful  and  wanton;  and  when  an  act  is  done 
wilfully  and  wantonly,  contributory  negligence 
upon  the  part  of  the  person  injured  is  not  an 
element  which  will  defeat  a  recovery.  Some 
text- writers  and  courts  declare  the  same  prin- 
ciple in  another  form,  by  holding  that  under 
these  circumstances  the  contributory  negli- 
gence of  the  party  injured  is  not  the  proxi- 
mate cause  of  the  in  jurv,  but  that  the  negli- 
gence of  the  defendant,  being  the  later  negli- 
gence, is  the  sole  proximate  cause.  As  has  been 
said  by  one  of  our  law  reviews:  'The  party  who 
last  has  a  clear  opportunity  of  avoiding  ihe 
accident,  notwithstanding  the  negligence  of 
his  opponent,  is  considered  solely  responsible.' " 
Upon  this  question  plaintiff  contends  that  the 
most  reasonable  conclusion  from  the  evidence 
Is  that  the  motorman  knew  a  sufficient  time 
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before  the  car  struck  the  deceased  that  he  was 
unheeding,  and  did  not  know  of  bis  danger, 
and  that  Everett  would  inevitably  be  injured 
unless  he  slackened  his  speed.  To  sustain  tbe 
verdict,  it  is  only  necessary  to  And  that  the 
motorman  should  have  believed,  from  what  he 
saw.  that  injury  was  Hkely  to  happen  uoleui 
the  speed  was  slackened.  The  defendant  must 
maintain  the  position  that  there  was  no  negll- 
geoce  on  the  part  of  the  motorman,  because 
he  believed,  and,  notwithstanding  what  he 
knew,  bad  a  right  to  presume,  that  the  de- 
ceased either  knew  of  his  danger,  or  would 
discover  it  in  time  to  leave  the  track  before  in- 
jury resulted. 

I  have  carefully  examined  the  evidence,  and 
I  believe  the  conclusion  reached  by  tbe  jury  is 
fully  warranted  by  a  preponderance  of  the  ev- 
idence. And,  if  we  apply  the  rule  which  has 
heretofore  always  obtained  in  such  cases,  I  am 
unable  to  understand  how  anyozip  can  reach 
the  opposite  view.  It  is.  of  course,  true  that 
there  is  evidence  which  will  warrant  a  state- 
ment more  favorable  to  the  defendant  than  that 
which  I  have  stated;  but.  even  upon  the  view 
most  favorable  to  the  defendant  which  can  be 
drawn  from  the  evidence,  in  my  opinion  it  is 
plain  that  the  motorman  must  have  actually 
known  that  deceased  was  unheeding  lon^ 
enough  before  the  injury  to  have  slackened 
his  car  sufficiently  to  have  prevented  the  in- 
jury. To  do  this,  it  would  only  have  been 
necessary  to  have  reduced  the  speed  to  6  miles 
per  hour  from  10  miles  per  hour.  If,  as  de- 
fendant claims,  the  motorman  had  attempted 
to  stop  when  within  20  feet  of  deceased,  he 
had  then  50  feet  within  which  to  stop  before 
tbe  injury  could  occur,  for  while  the  car 
moved  10  feet  Everett  moved  6.  This  suppoa 
ing  that  both  continued  at  the  same  speed,  but 
as  soon  as  the  car  commenced  to  slow  up  the 
difference  of  speed  would  diminish;  and,  if  tbe 
car  had  slowed  a  little,  Everett  would  have 
escaped.  The  motorman  testifled  that  he  com- 
menced ringing  good  and  hard  a  block  away, 
and  had  rung,  off  and  on,  from  the  time  he 
was  two  blocks  away.  If  we  assume  this  dis- 
tance to  be  400  feet,  he  must  have  thus  pur- 
sued Everett  for  1,000  feet;  and  during  all  that 
time,  according  to  his  own  testimony,  Everett 
did  not  look  back,  and  did  not  seem  to  know 
that  he  was  approaching  from  behind.  Sev- 
eral witnesses  testified  that,  when  about  40  feet 
away,  a  passenger  called  to  the  motorman  that, 
if  he  did  not  stop,  he  would  kill  the  man. 
After  that  time,  according  to  the  testimony, 
the  car  ran  100  feet  before  it  struck  tbe  de- 
ceased. In  fact,  I  cannot  doubt  that,  had  tbe 
motorman  made  an  honest  effort  to  stop  the  car 
when  5  feet  away,  Everett  would  not  have 
been  injured.  Even  from  that  point  the  car 
ran  1^  feet  before  it  struck  Everett,  and,  of 
course,  as  soon  as  tbe  speed  diminished  the 
discrepancy  of  speed  v/ould  be  less.  If  t^ese 
cars  cannot  be  so  handled,  it  is  criminal  to 
allow  their  use  on  the  streets.  I  think  it  mat- 
ter of  common  knowledge  that  they  can  be. 
Now,  could  this  court  say  that  the  jury  could 
not  reasonably  conclude  from  this  evidence 
that,  at  some  point  of  time  when  the  injury 
could  have  been  avoided,  the  motorman  knew, 
^  or  should  have  known,  that  Everett  was  an- 
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lieeding,  and  that  fnjary  was  Hkely  to  res  lit 
unless  he  checked  his  speed?  Can  we  say,  as 
matter  of  law.  that  such  was  not  the  fact? 

It  has  heen  suggested  that  the  rule  invoked 

>does  DOt  apply  when  the  person  injured  is  oee- 

ligentattbe  very  time  of  the  iujury,  as  it  is 

claimed  Everett  was  here.     I  deny  that  there 

Is  any  such  qualiflcatioo  of  the  rule,  beyond 

^bis:  that  such  negligence  on  the  part  of  tbe 

plaintiff  may  contribute    proximately  to  tbe 

injury.    In  such  case   the   defendant  would 

not  be  the  last  who  had  a  clear  opportunity  to 

«void  the  injury.    If  Everett  did  not  know  of 

Ilia  peril,  he  had  no  such  opportunity.    If  one 

lies  upon  a  railway  track  to  sleep,  and  is  in- 

JQied,  his  negligence  continues  to  the  injury. 

But  tbe  rule  has  been  held  to  apply  to  such  a 

•case.     WiUiams  v.  Southern  P.  R.  Co,  72  Cal. 

120.     On  no  question  are  tbe  authorities  more 

-numerous,  and  I  think  it  will  be  found  that, 

in  a  vast  majority  of  them,  such  was  tbe  case 

•BM  fully  as  in  tbe  case  at  bar.    One  who  does 

not  know  of  bis  danger  does  not  have  tbe  last 

opportunity  to  avoid  tbe  injury.  If  these  views 

be  correct,  they  furnish  a  complete  answer  to 

^e  contention  of  appellant  that  the  motorman 

was  guilty  of  no  negligence,  and  that  the  acci- 

•tient  was  due  wholly  to  the  negligence  of  the 

^ecea^ed:  for,  conceding  ^ross  negligence  on 

the  part  of  Everettt,  in  going  upon  tbe  track 

and  continuing  there  without  looking  back, 

^ill,  if,  as  we  must  concede  to  the  verdict,  the 

motorman  knew,  as  we   must  also  concede, 

that  he  was  ignorant  of  his  clanger,  and  after 

•each  knowledge  the  motorman  could,  by  tbe 

use  of  ordinaiT  diligence,  have  prevented  tbe 

injury,  defendant  is  liable.    I  am  convinced 

that  all  these  propositions  arc  established  in 

faTor  of  the  verdict,  by  a  clear  preponderance 

•of  the  evidence. 

It  is  really  not  necessary  to  discuss  tbe  rule 
by  which  tbe  conduct  of  Everett  should  be 
tried,  but  I  cannot  permit  the  apparent  claim 
that  tbe  same  rule  which  has  become  crystal- 
ized  into  a  rule  of  law  in  regard  to  crossings 
•of  steam-railwav  tracks  applies  here,  to  pass 
unchallenged.  Negligence  is  always  relative 
to  circumstances,  and  the  circumstances  of 
tbe  two  cases  vary  greatly.  It  is  true,  a  gen- 
•era]  statement  as  to  the  duty  of  those  using  the 
public  highways  may  be  made  which  will  in- 
clude all  cases.  All  such  persons  are  bound  to 
use  ordinary  care  to  avoid  injuring  others,  and 
rto  escape  injury  to  themselves,  and  may  ex- 
pect the  like  care  from  others.  What  conduct 
this  rule  would  dictate  in  any  given  case  will 
depend  upon  the  special  facts  of  that  case. 
One  has  no  right  to  obstruct  unnecessarily  a 
street  car,  but  he  has  no  better  right  to  ob- 
-atruct  any  other  vehicle.  As  to  all,  he  is  bound 


to  use  the'same  diligence  not  to  delay.    On  the 
other  hand,  all  are  bound  to  use  ordinary  care 
not  to  obstruct  or  injure  him,  and  he  may  use 
the  street,  relying  upon  such  diligence  on  the 
part  of  others,  including  thoise  in  charge  of 
street  cars.    If  one  were  to  step  blindly  into 
the  street,  closely  in  front  of  a  push  cart,  and 
receive  injury,  bis  negligence  would  deprive 
him  of  a  right  of  action.    It  was  his  duty  to 
look  and  avoid  danger.    The  same  duty,  and 
no  other,  rests  upon  him  as  to  a  street  car; 
but  as  the  danger  is  greater,  and  the  conditions 
diCFerent,  a  different  degree  of  diligence  may 
be  required.    The  rule  in  regard  to  a  steam 
railroad,  requiring  that  a  person  approaching 
a  crossing  imust  stop,  look,  and  listen,  implies 
that,  if  a  train  is  imminent,  he  must  stop  until 
it  passes.    In  such  case  it  is  not  expected  that 
the  train  will  stop  for  him,  and  it  would  be 
unreasonable  to  require  it.    Not  so  as  to  street 
cars.    Aa  a  hypothetical  case,  I  may  state  that 
on  Market  street,  in  San  Francisco,  during  a 
portion  of  every  day,  four  cars  per  minute  pass 
on  the  cable  road  any  given  pomt.    There  are 
two  other  tracks  upon  the  street  also  operated. 
Tbe  track  is  thronged  with  trucks,  drays,  ex- 
press wagons,  and  other  vehicles.    They  have 
frequent  occasion  to  pass  from  one  side  of  the 
street  to  the  other.    It  is  safe  to  say  that  at . 
such  time  such  crossing  generally  stops  a  car 
upon  each  track  of  tbe  cable  road.    Yet  they 
have  a  right  to  cross,  and  to  drive  on  tbe  track, 
although  a  car  is  near  at  hand,  and  will  be  re- 
quired to  stop.    In  other  words,  the  car  must 
beat  its  way  alone,  like  any  other  yebicle  in  a 
crowded  street.  Neither  should  move  so  closely 
in  front  of  another  that  a  collision  is  likely  to 
occur.    All  must  use  ordinary  care  not  to  ob- 
struct others,  and  all  may  rely  upon  the  use  of 
that  care  on  the  part  of  others  not  to  injure 
them.    These  considerations  do  not  similarly 
affect  a  train  on  a  steam  railroad,  even  at  the 
crossings:  for  the  train  Is  not  expected  to  wait 
for  others  to  pass,  and  its  velocity  and  momen- 
tum would  ordinarily  prevent  it     In  conclu- 
sion, I  wish  to  say  that,  in  my  opinion,  if  a 
man  of  ordinary  prudence  in  the  place  of  the 
motorman    would   have   seen    that   perhaps 
Everett  was  not  aware  of  his  danger,  and  that 
injury  might  occur  unless  be  stopped  his  car, 
then  it  was  his  duty  to  stop  and  make  sure. 
I  do  not  think  tbe  jury  were  misled  .to  the  in- 
jury of  defendant  by  any  instruction  ^iven,  and 
m  my  opinion «  tbe  jury  were  fully  instructed 
upon  all  points  on  which  instructions  were  re- 
quired by  defendants.    Judgment  and  order 
should  be  affirmed. 

We  concur:  Beatty*  Ch«  J.;  Henahaw»  /• 
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Emma  J.  VAN  EPPS,  Appt, 

V, 

J.  R.  REDFIELD,  Admr.,  etc.,  of  John 
C.  WaMerbach,  Deceased,  €i  al, 

(68  Coon.  38.) 

1.   A  oomplalnt  alleging  aA  wigreement 
and  promise  to  convey  real  estate  to  not 

demurrable  because  It  does  not  expressly  alleffe 
that  the  oontraot  was  In  writing. 
8.  A  reUnqnishment  by  the  mother  of  a 
bastard  child  of  her  right  to  compel  the 
father  by  legal  proceedings  to  asslaji  in  the  main- 
tenance of  the  child,  and  her  support  and  educa- 
tion of  the  child  at  her  own  separate  expense,  are 
a  sufflclent  consideration  for  his  promise  to  make 
a  oouFeyance  of  real  estate  to  her. 

8«   An  affreement  to  eonvey  real  estate 

appraised  at  $8*800  in  consideration 

of  the  release  of  the  grantor,  from  his  liability 

with  respect  to  a  bastard  child,  when  the  amount 

of  this  burden  does  not  appear,  is  not  based  on 

such  an  inadequate  consideration  that  a  bill  for 

speoftlc  performance  of  the  agreement  to  convey 

will  be  bad  on  demurrer,  but  the  sulBclency  of 

the  consideration  will  be  left  for  determination 

at  the  triaL 

(June  6, 1806L) 

APPEAL  hj  plaintiff  from  a  Judgment  of 
the  Superior  Court  for  Hartford  County 
■ustainlDg  a  demurrer  to  the  coropIfliDt  io  an 
action  brought  to  comi^el  specific  performance 
of  a  contract  to  convey  real  estate.    Reversed, 

The  facts  are  stated  in  the  opinion. 

MesarM.  William  B.  Stoddard  and  Syh 
▼ester  Barbour  for  appellant. 

Mr.  Charles  E.  Perkins,  for  appellees: 

It  is  a  fundamental  principle  of  the  doctrine 
of  specific  performance  that  a  plaintiff  has  no 
right  to  call  u|x>n  the  court  to  exercise  its 
power,  but  the  court  will  always  exercise  its 
diiicretion  whether  to  decree  a  performance  or 
not. 

Patterson  ▼.  Bloomer,  85  Conn.  OS,  05  Am. 
Dec.  218. 

A  specific  performance  of  a  contract  will  not 
be  enforced  unless  it  is  made  upon  a  considera- 
tion which  is  adequate,  that  is  reasonsbly  equal 
in  amount  to  the  value  of  the  property  agreed 
to  be  conveyed. 

Dodd  V.  beymowr,  21  Conn.  479. 

A  moral  obligation  alone  is  not  a  sufficient 
consideration  "except  where  there  has  thereto- 
fore been  a  legal  right  which  has  become  devoid 
of  a  legal  remedy." 

Clement* $  Appeal,  62  Conn.  476:  Chok  ▼. 
Bradley,  7  Conn.  63,  18  Am.  Dec.  79;  North  v. 
Forest,  15  Conn.  405. 

A  past  act  is  not  a  valid  consideration. 

8  Am.  <&  En^.  Enc.  Law,  838,  Plumb  v,  Cur- 
tis, 66  Conn.  173. 

A  promise  made  in  consideration  past  of 
illicit  intercourse  is  void. 

3  Am.  &Enjr,  Enc.  Law,  874;  Binnington  v. 
Wallis,  4  Ham.  &  Aid.  660;  Beaumont  v.  Beece, 
8  Q.  B.  483. 

NoTB.— As  to  oontraots  to  transfer  parental  re' 
spoDSlbility  or  authority,  see  Enders  v.  Enders 
(Pa.)  27  L.  R.  A.  66i 

b4  L.  R.  A. 


There  is  no  common-law  liability  of  a 
puted  father  to  support  an  illegitimate  child; 
the  mother  alone  is  bound  to  educate  and 
maintain  him,  and  the  putative  father  baa  no* 
power  or  control  over  him. 

1  Swift,  Dig.  48. 

There  is  a  statutory  provision  by  which* 
under  certain  circumstances  the  person  claimed 
to  be  the  father  may  be  made  to  contribute  to* 
the  support  of  a  child,  but  no  legal  liability 
arises  unless  the  provisions  of  the  statute  are 
followed. 

Beath  V.  WMte,  5  Conn.  285;  Diekin$on% 
Appeal,  42  Conn.  503,  19  Am.  Rep.  558;  JBasley 
▼.  Gordon,  51  Mo.  App.  637. 

Courts  of  equitv  will  not  enforce  any  contract 
founded  on  any  illegal  or  immoral  transaction. 

1  Story,  Eq.'Jur.  §§  296-298;  22  Am.  &  Eng. 
Enc.  Law,  1014;  St.  Louis,  V.  d  T,  H:  R  Co. 
V.  Terre  llattte  d  I.  R.  Co.  145  U.  S.  893,  36- 
L.  ed.  748;  Piatt  ▼.  StoningUm  Sav.  Bank,,A^ 
Conn.  476. 

The  general  principle  has  often  been  applied 
to  cases  like  the  present. 

Batty  V.  CJiester.  5  Beav.  108;  Smyth  v. 
Oriffln,  18  Sim.  245,  14  L.  J.  Ch.  N.  S.  28;: 
Averst  v.  Jenkins,  L.  R.  16  Eq.  275;  Benyan  v. 
Ifcttlefold,  8  Macn.  &  G.  94;  Drennan  v  Doug- 
las,  1C2  111.  841.  40  Am.  Rep.  595;  WaUae^  ▼. 
RappUye,  108  HI.  229. 

Fenn,  J. ,  delivered  the  opinion  of  the  courts 
The  original  complaint  in  this  action  waade-- 
murred  to,  and  saia  demurrer  was  sustained* 
Thereupon  an  amended  complaint  was  substi 
tuted.    This  was  also  demurred  to,  and  agaii> 
the  demurrer  was  sustained.    Although  the 
appeal  assigns  error  in  reference  to  both  of 
these  rulings,  we  need  only  to  consider  the 
last   complaint  and    the   last   demurrer,    on 
which  all  the   questions  properly   presented 
arise.     The  cause  of  action  alleged  may  be 
thus  stated:    John  C.  Wasserbacn  died  Sep- 
tember 12, 1895,  leaving  a  considerable  estate 
and  a  valid  will.    He  also  left  one    child, 
John  C.  Wasserbach,  Jr.    The  estate  is  in  set- 
tlement.   Included  in  the  inventory  is  a  certain 
lot  of  land,  described  in  the  complaint,  wiil^ 
dwelling  house  and  other  buildings  thereon, 
situated  in  Hartford.    Said  child,    John    C. 
Wasserbach,   Jr.,    was  bom   May  20,   1884. 
The  plaintiff  is  his  mother.      The  deceased 
gave  the  child  bis  own  name,  by  which  name 
such  child  has  always  been  called,  and  said 
child  was  always  recognized  bv  said  deceased, 
and  adopted  as  his  own  child.    The  plaintiff 
and  the  deceased  were  never  married.    About 
the  time  of  the  birth  of  said  child,  "in  consid- 
eration of  the  premises,  and  in  con*^ideration  of 
the  legal  and  moral  obligation  which  the  said 
Wasserbach,  deceased,    was     under    to   the 
plaintiff,  and  in  further  consideration  of  the 
plaintiff's  promise  to,  and  agreement  with  said 
Wasserbach,  deceased,  not  to  enforce  by  legal 
proceed iues  her  legal  richts  and  claims  against 
bim,  said  Wasserbach,  (Hiceased,  to  compel  hin^ 
to  pay  her  towards  the  support  and  mainte- 
nance of  said  child,  John  C.  Wasserbach,  Jr., 
said  Wasserbach,  deceased,  in  part  performance 
of  his  obligation  to  the  plaintiff,  agreed  will^ 
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and  promised  her  to  purchase  and  convey  to  her 
the  aforesaid  real-estate  premises.  No.  14,  West- 
land  street,  which  property  was  rormerly 
owned  and  occupied  by  members  of  the  plain- 
tiff's family  and  relatives  of  hers."  The 
plaintiff,  in  falfllment  of  her  said  promise  to 
and  agreement  with  said  Wasserbach,  de- 
ceased, has  never  commenced  any  legal  pro- 
ceedings against  him  to  compel  him  to  pay 
any  part  of  the  expense  for  the  support 
son  maintenance  of  said  cbild,  but  has  alwavs 
supported,  maintained,  and  educated  said  child 
at  her  own  expense.  After  said  promise  aod 
agreement  said  deceased,  in  pursuance  thereof, 
ou  or  about  September  22,  1885,  purchased 
said  real  estate,  but  took  the  title  in  his  own 
name.  Immediately  after  such  purchase  he 
informed  the  plaintiff  that  he  had  purchased 
said  estate  for  her,  according  to  his  aforesaid 
promise  and  agreement,  and  delivered  posses- 
sion of  said  premises  to  the  plaintiff,  and  in- 
formed her  til  at  said  real- estate  premises  were 
her  own  property,  to  be  ownea  by  her  in 
fee  simple,  and  be  occupied  hj  her  as  a 
borne  for  herself  and  said  chHd;  and  the 
plaintiff  entered  into  possession  of  said  prem- 
ises under  a  claim  of  ownership,  and  has 
ever  since  oocQpied  and  now  occupies  the 
same  with  said  child  under  said  claim  of 
ownership.  This  she  did  with  the  knowledge 
and  consent  of  said  deceased.  From  time  to 
time  since  the  aforesaid  purchase,  and  up  to 
the  time  of  his  death,  the  deceased  renewed 
bis  said  promise  to  and  agreement  with  the 
plaintiff,  upon  the  consideration  aforesaid,  to 
convey  to  her  the  legal  title  to  said  real  estate, 
and  had  partially  made  arrangements  so  to  do 
in  the  summer  of  1895,  when  be  was  suddenly 
killed  by  an  accident,  aod  never  in  fact  did  de- 
liver to  her  a  conveyance  of  said  premises. 
The  plaintiff  claimed— First,  specific  perform- 
ance; second,  damages. 

In  addition  to   a   demurrer   to  the    relief 
sought   the  following   grounds   of  demurrer 
were  stated:     "(1)  Upon  the  allegations  in  the 
complaint,  the  agreement  set  up  is  not  one 
which  will  be  enforced  in  a  court  of  equity,  as 
not  coming  within  the  rules  applicable  to  the 
specific  performance  of  a  verbal  agreement 
relating  to  real  estate.      (2)    Said   complaint 
does  not  state  any  good  and  suflScient   con- 
sideration   for    the   said    agreement   therein 
Asked  to  be  enforced,  as  the  consideration  of 
the  premises,  and  the  legal  and  moral  obliga- 
tions the  deceased  was  under  to  the  plaintiff 
is  not  a  sutncient  statement  of  a  sufficient  con- 
sideration for  said  agreement.    (8)  It  is  not  a 
sufficient  allegation    to   support    the  alleged 
sjrreement  that  the  plaintiff  agreed  not  to  en- 
force by  lejgal  proceedings,  her  legal  rights  and 
claims  against  the  deceased   to  compel  him  to 
pay  her  towards  the  support  and  maintenance 
of  said  child,  as  such  a&reement,  if  ever  made, 
would  be  invalid,  undeir  §  1209  of  the  General 
Statutes,  without  the  consent  or  provision  re- 
ferred to  in  said  section,  and  it  is  not  alleged 
that  such  consent  or  provision  was  ever  ob- 
tained.    (4)    Such  agreement  not  to  enforce 
^id  claim,  if  made,  would   not   be   a  sufii 
cient  consideration,  and  would  be  contrary  to 
public  policy  and  void;    nor  would  it  have 
l>een   an  adequate    consideration.     (5)    Said 
agreement  alleged  in  said  complaint,  for  the 
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specific  performance  of  which  said  suit  i» 
brought,  was  void  aa  against  public  rolicy, 
and  is  not  such  a  one  as  a  court  of  equity  wul 
enforce."  The  demurrer  to  the  legal  relief, 
namely,  damages  claimed  upon  the  complaint, 
was  well  taken  and  properly  sustained  by  the- 
ooufit  below  for  reasons  fullv  stated  by  thia 
court  in  Grant  v.  Orant,  fiB  Conn.  5£M)~545. 
The  demurrer  to  the  claim  for  equitable  re- 
lief by  way  of  specific  performance,  should 
have  been  overruled,  because  that  was  the  ap- 
propriate relief  to  be  demanded  upon  the  alle- 
gations of  the  complaint,  provided  these  were 
sufiScient  to  call  for  any  relief  whatever. 
E»iles  of  Practice,  68  Conn.  567,  §11.  We  come, 
then,  to  the  special  grounds  of  demurrer 
which  have  been  stated.  It  is  perhaps  to  be- 
regretted  that  we  cannot  regard  the  first  of 
these  grounds  as  presenting  any  ouestion  prop- 
erly before  us  at  this  time  for  decision.  Wa 
are  not  at  liberty  to  say  that  the  plaintiff  re- 
lies upon  "a  verbal  agreement  relating  to  real 
estate."  The  record  discloses  that  the  defend- 
ants moved  in  the  court  below  that  the  plain- 
tiff make  the  original  complaint  more  specific, 
by  stating  whether  the  promise  aod  agreement 
alleged  to  have  been  made  to  her  was  in  writ- 
ing or  verbal.  This  motion,  the  court,  how- 
ever, overruled.  It  is  true  that  a  considerable 
portion  of  the  complaint  consists  of  allega- 
tions apparently  introduced  to  show  sufficient 
part  performance  of  an  oral  agreement  to  re- 
move the  operation  of  the  statute  of  frauds. 
It  is  also  true  that  a  large  part  of  the  brief  aa 
well  as  the  oral  argument  before  us  in  behalf 
of  the  plaintiff  was  directed  to  the  claim  that 
the  facts  stated  were  sufficient  to  denote  such 
valid  part  performance.  But  notwithstanding 
this  we  feel  constrained  to  take  the  pleading* 
as  they  are,  and  to  be  limited  in  our  de- 
cision to  the  issues  as  they  are  presented 
upon  the  record.  This  limitation  prevents 
also  the  full  application,  as  a  test  of  the- 
correctness  of  the  decision  of  the  court  below, 
of  the  doctrines  concerning  discretionary 
power  in  the  court,  so  My  urged  upon  us  by 
counsel  for  the  defendants.  It  is  very  appar- 
ent that  the  trial  court,  in  deciding  upon  the 
demurrer,  did  so,  not  in  the  exercise  of  any 
actual  or  assumed  discretion,  but  because,  in 
the  view  of  the  law  held  by  said  court,  a  judg- 
ment in  favor  of  the  plaintiff,  upon  the  alle- 
gations of  the  complaint,  could  not  be  vindi- 
cated or  sustained,  not  because  of  discretion  to 
so  decide,  but  because  it  had,  as  it  deemed,  no 
discretion  to  do  otherwise.  If  this  be  true, 
there  was  no  occasion  and  no  opportunity  for 
the  exercise  of  the  power  of  discrei  ion.  If  it  be 
not  true,  the  fact  .that  such  power  did  really  ex- 
ist does  not  jus/ify  a  decision  in  no  wise  based 
upon  it.  It  is  not  too  much  to  say  that  there 
are  cases  where  complaints  may  show  what  may 
be  called  (as  it  is  called  in  Bispham  on  Equity, 
g  864)  a  pr'ma  facie  right  to  come  into  equity 
to  ask  speeiOc  performance;  but  after  coming 
into  equ?ty  it  may,  upon  a  hearing  of  facts 
relevant  under  such  complaint,  and  in  support 
of  its  aVe^atioos,  nevertheless  appear  that  the 
contract  is  not  so  equitable,  reasonable,  cer- 
tain, or  on  good,  adequate,  mutual  considera- 
tion, consistent  with  policy,  and  free  from 
fravd,  suspicion,  or  mistake,  that  specific  per- 
fonnance  should   be   decreed.    Pattera(m  v« 
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Bloomer,  85  Conn.  57,  95  Am.  Dec.  218.  In 
«uch  a  case  a  demurrer  to  the  complaint  will 
«ot  reach  the  difficulty  in  the  way  of  the 
pl^ntiff's  recovery,  which  the  full  trial  on  the 
merits  will  disclose.  On  such  a  trial  the  con- 
siderations which  the  defendants  have  urged 
upon  us  as  reasons  why  the  relief  prayed  for 
-should,  in  the  exercise  of  discretion,  be  denied, 
will  doubtless  receive,  as  they  will  merit,  full 
attention  and  weight. 

The  third  groundof  the  defendants' demur- 
rer is  not  well  taken,  and  was  not  pressed. 
Gen.  Stat.  §  1209,  was  not  passed  until  1887. 
and  does  not  affect  the  validity  of  the  alleged 
cause  of  action  in  this  case. 

The  remaining  grounds  of  demurrer  present, 
in  effect,  only  a  single  question :  Does  the  com- 
plaint allege  a  contract  founded  upon  sufficient 
consideration,  consistent  with  public  policy, 
which  a  court  of  equity,  in  the  exercise  of  its 
•discretion,  can  enforce?  Concerning  the  alle- 
gations of  consideration  in  the  complaint,  what 
the  legal  or  moral  obligations  of  a  person  to  a 
•child  which  such  person  caused  to  be  called  by 
his  own  name,  and  ''alwavs  recognized  and 
adopted  as  his  own  ch{ld,'^may  be,  it  is  un- 
necessary to  inquire,  since  such  child  is  in  no 
sense  a  party  to  this  suit.  Nor  is  it  essential 
to  determine  what  obligation  the  said  John  C. 
Wasserbach,  deceased,  was  under  to  the  plain- 
tiff, except  so  far  as  it  enters  into  the  question 
of  the  alleged  consideration  for  the  asserted 
agreement  and  promise  to  her.  Upon  the  facts 
«tated.  he,  the  said  Wasserbach.  was  at  the 
time  stated, — about  the  time  of  the  birth  of  the 
child, — by  virtue  of  the  statute  (now  Gen.  Stat 
§^  120<V-1208),  under  a  legal  obligation  to  the 
plaintifT,  enforceable  by  what  are  called  *'bas- 
tardy  proceedings,"  based  upon  such  statutory 
•enactments.  She  thereby,  and  by  reason  of  the 
premises,  had  a  valid  and  lawful  cause  of  ac- 
tion against  him,  to  compel  him  to  assist  her 
In  the" maintenance  of  their  child.  The  pre- 
acribed  proceeding  is  of  a  civil  nature,  and  the 
plaintiff  mother,  in  such  a  suit,  has  the  rights 
of  a  party  in  an  ordinary  civil  action,  and  her 
interest  in  such  suit  is  a  pecuniary  one.  Ham- 
den  v.  Menoin,  64  Conn.  418;  Booth  v.  EdA, 
48  Conn.  480-486;  Bobbins  v.  Smith,  47  Conn. 
182-180.  The  complaint  stetes  that  the  plain- 
tiff had  the  statutory  ri^ht  above  referred  to,  and 
that  in  consideration  of  her  promise  and  agree- 
ment not  to  enforce  it  by  legal  proceedings, 
but  to  support  and  educate  the  child  without 
assistance  from  said  Wasserbach,  and  at  her 
own  separate  expense,  he  agreed  and  promised 
to  convey  to  her  the  property  in  question.  We 
cannot,  in  view  of  these  allegations,  indorse  the 
claim  of  the  defendants  that  * 'there  is  no  sug- 
gestion here  that  there  was  any  other  considera- 
tion, le^l  or  moral,  than  the  fact  of  the  illicit 
connection  and  the  birth  of  the  cbild,"  which  as- 
sertion is  made  the  basis  of  tbe  claim  that  a 
past  act  is  not  a  valid  consideration,  and  that 
"a  promise  made  in  consideration  of  past  illicit 
intercourse  is  void"  unless,  indeed,  tnder  seal. 
We  will  not  discuss  or  express  anj  opinion 
here  concerning  the  soundness  of  tbete  propo- 
aitions,  because  it  appears  to  us  that  ibe  obli- 
gation relied  upon  has  its  sufficient  basii  in  the 
legislative  authority  which  created  it,  though, 
were  it  necessary,  it  would  be  easy  to  see  that 
tbe  provisions  oi  such  statutes  are  not  opposed 
34  L.  R.  A. 


to.  but  in  furtherance  of.  public  policy,  and  in 
close  accordance  with  tbe  principles  of  natural 
justice.* 

But  the  defendants  further  daim  that  no  lia- 
bility as  imposed  by  the  statute  arises  unless  the 
statutory  provisions  are  followed.  Tbe  case  of 
Heath  V.  White,  5  Conn.  228.  285.  was  re- 
ferred to,  where  this  court  said:  •'There  is  no 
possibility  of  deciding  who  is  the  father  of  a 
child  begotten  of  a  lewd  woman.  Her  testi- 
mony is  permitted  to  rise  so  high  in  the  scale  of 
probabilitv  as  to  subject  him  to  a  contribution 
towards  the  child's  maintenance,  not  as  ibe 
father  in  fact,  but  tbe  putative  father  ooly." 
But  surely,  if  the  testimony  of  a  lewd  woman 
is  pei  mitied  to  rise  so  high  in  the  scale  of  prob- 
ability as  to  accomplish  the  effect  stated,  what 
shall  be  said  of  the  altitude  in  the  scale  of 
such  testimony  when  coupled  with  tbe  facts 
alleged,  that  the  asserted  father  gave  tbe  child 
his  own  name,  by  which  such  child  was  always 
called,  and  always  recognized  and  adopted  it 
as  his  own  child?  Truly,  it  cannot  be  claimed 
that  this  court  meant  to  sav  in  Heath  v.  W/iite 
that  the  putative  father  only  of  an  illegitimate 
child  is  liable  to  contribution,  but  that  tbe  real 
father  is  not.  But  it  is  said  liability  attaches 
only  at  the  end  of  litigation  of  bastardy  pro- 
ceedings, which  might  be  brought  by  tbe 
mother  or  by  tbe  town,  and  then  only  tbe 
amount  would  be  fixed  which  the  defendant 
should  pay,  either  to  her  or  to  the  town,  for 
some  indefinite  time.  It  is  further  said  that  a 
promise  on  tbe  part  of  the  mother  that  she 
would  not  commence  the  suit  would  not  termi- 
nate the  liability  of  the  deceased.  As  we  have 
before  said,  the  effect  which  the  provisiona  of 
Gen.  Stat.  §§  1209.  1210,  might  have  bad,  if 
such  statute  bad  been  in  existence  in  1884,  is 
not  Involved,  since  such  enactment  was  not 
made  until  1887.  But  the  very  provisions  of 
those  sections  appear  clearly  to  recognize  the 
authority  of  tbe  mother,  prior  to  that  lime,  to 
effect  a  settlement,  and  the  object  of  the  statute 
was  to  limit  and  qualify  that  before-existing 
right.  But  it  is  further  to  be  noticed  that  the 
complaint  alleges  that  a  part  of  the  promise 
which  the  plaintiff  made  and  fulfilled  was  to 
relieve  the  deceased,  not  alone  from  his  obli- 
gation to  her,  but  from  the  burden  of  the  sup- 
port, maintenance,  and  educatioa  of  the  child; 
thus  in  this  way,  at  least,  doing  what  would 
"terminate  the  liability  of  the  deceased." 

But  finally,  the  defendants  claim  that  the 
leal  question  is  whether  the  court,  as  a  court  of 
equity,  will  say  that  the  consideration  stated  is 
such  an  adequate  and  sufficient  one  that  under 
the  circumstances  of  the  case  it  will  enforce 
the  specific  performance  of  the  alleged  agree- 
ment. But  regarding  this  claim,  for  reasons 
which  we  have  alretuiy  somewhat  considered 
in  another  connection,  we  do  not  feel  at  liberty 
to  base  a  decision  in  the  defendants'  favor  upon 
it,  as  the  case  now  stands.  It  is  alleged  in 
the  complaint  that  the  appraised  value  of  the 
real  estate  claimed  is  $3,300.  What  the  amount 
of  the  burden  from  which  the  plaintiff  relieved 
the  deceased  by  her  promise  and  undertaking 
was,  or  would  have  been,  does  not  sppear 
The  trial  would  probably  disclose  much  mate- 
rial information  bearing  upon  this  question  of 
which  we  are  ignorant.  We  can  only  refer  to 
general  pri  ncipTes  applicable  to  the  matter.    Id 


1899. 


Van  £ff8  t.  Rbdfielix 


'Grant  r.  Orant,  63  Codd.  640.  641,  the 
^ases  of  WaUaee  r.  RappUj^,  103  DL  229,  aod 
nPtwdt  y.  i^/i«,  118  III.  186,  are  quoted  from 
and  approved.  The  principle  is  affirmed  that 
* 'specific  performance  of  a  verbal  contract  af- 
fecting real  estate  will  not  be  decreed  except 
upon  due  and  conclusive  proof  of  its  existence 
«nd  teroos,  and  that  the  contract  must  be  cer- 
tain, equal,  and  fair,  founded  upon  a  valuable 
«B  distiojTuished  from  a  merely  good  or  moral 
<x)nsideratioo,  and  that,  so  proved,  it  is  not  a 
matter  of  right,  but  of  sound  discretion." 
Such  discretion,  in  such  a  case  so  proved,  per- 
tains, at  least  in  the  first  instance,  to  the  trial 
•court,  guided  albo  bv  what  is  further  said  by 
the  court  in  the  citation  above  given, — that 
auch  claims  as  the  present  *'are  always  danger- 
ous, and  when  they  rest  on  parol  evidence  they 
ahould  be  strictly  scanned." 

There  is  error  in  the  Judgment  complained 
4>f,  and  it  is  retersed* 

The  other  Judges  concur. 

*This  case  went  back  for  a  new  trial  and  the  trial 
judge.  Wbeeler.  madea  flndiagrof  facts  fnflubsrao- 
tlal  coDformlty  to  tbe  allegations  of  ttae  complaint, 
Mad  decided  In  favor  of  tbe  plaintiff,  Hiiag  toe  f oi* 
lowing  memorandum  of  decision: 

Tbe  facts  set  up  in  tbe  second  oount  are  abund- 
antly proved. 

Disinterested  witnesses  of  established  cbaraoter, 
friendn  of  tbe  deceased,  testify  tbat  at  tbe  time  be 
purchased  this  property  in  question  he  said  It  was 
to  t>e  the  plain  tiff  *B.  He  repeated  to  different  per- 
•ons  tbe  same  thing,  and  only  two  months  before 
his  death  he  told  General  Harbison  that  he  tiad 
^ven  tbe  plaintiff  these  premises.  The  evidence 
lA  overwhelminir  and  atMolutely  oonvlodnff  that 
the  deceased  purchased  these  premises  for  ibe 
plaintiff  and  down  to  his  death  regarded  them  as 
oers.  Tbe  evidence  is  en  tlrely  sattof aotory  tbat  the 
plaintiff  bas  maintained,  supported,  and  educated 
the  boy,  and  that  the  deceased  loved  him  greatly 
«od  had  frreat  pride  in  him,  and  the  appearanoe  of 
tbe  boy  would  entirely  justify  such  a  pride.  It  was 
•eoually  dear  tbat  tbe  deceased  had  up  to  bis  death 
Jtiiectlon  for  tbe  plaintiff.  He  said  to  General  Har- 
bison she  had  been  a  ffood  friend  to  him  and  done 
all  for  bim  she  oould. 

This  was  no  ordinary  case  of  illicit  connecfion. 
Tbe  only  essential  fact  which  rests  upon  the  plain* 
tiff^s  testimony  was  that  she  agreed  to  support  the 
•child  at  ber  own  expense  if  he  would  deed  to  her 
tbese  premises.  That  Jie  agreed  to  deed  the  prem- 
Isea  there  can  be  no  doubt  and  corroborated  as  this 
woman's  story  is  on  all  sides,  and  unoontradicced.  I 
must  find  that  she  speaks  tbe  truth  when  she  says 
tbe  conalderatloD  of  these  premises  was  to  be  her 
aupport  and  malntenanoe  of  the  child. 

The  queaiioos  of  law  raised  by  the  defendant 
were  these: 

1.  There  was  no  consideration  to  support  tbe 
claimed  agreement. 


2.  The  agreement  was  a  parol  one  and  within  the 
statute  of  frauds. 

3.  There  was  no  part  performance  to  take  the 
case  out  of  the  statute. 

4.  The  case  was  one  which  no  court  of  equity 
oufrht  to  enforce. 

5.  The  case  was  against  public  policy. 

When  thij  case  was  before  the  supreme  court 
upon  a  decision  sustaining  a  demurrer  to  tbe  first 
count  of  this  action  the  court  held  tbat  by  reason 
of  the  statute  (Gen.  Stat,  tfl  1206-1206)  Wasserbach 
was  under  a  legal  obligation  to  tbe  plaintiff  entorce- 
able  by  wbat  are  called  bastardy  proceedings;  that 
sueb  an  action  was  of  a  civil  nature  and  the  olain- 
tiS*s  interest  in  such  suit  was  a  pecuniary  one. 
Further  the  plain ti IT  had  a  right  to  effect  a  settle- 
ment with  him  of  his  statutory  obligation  to  her. 
Further,  that  relieving  him  from  the  burden  of  tbe 
support,  maintenance,  and  education  of  the  child 
would  thus  terminate  bis  liability. 

The  evidence  disclosed  that  the  plaintiff  did  agree 
with  bim  to  terminate  bis  liability  under  the  stat- 
ute bv  agreeing  to  suppoi-t  and  maintain  the  child, 
and  that  she  bas  Isept  her  agreement  by  supporting, 
maintaining,  and  educating  the  cbiid.  He  agreed 
in  consideration  of  ber  agreement  to  thus  termi- 
nate his  liability  that  he  would  purchase  certain 
property  and  deed  it  to  her,  that  she  ought  have  a 
home  for  hersei  f  and  the  child. 

We  tbiak  t  hat  this  agreement  on  her  part  is  a  sof- 
flcient  consideration  to  maintain  such  an  agreement 
on  bis  part.  We  think  that  our  court  has  so  de- 
cided when  this  case  was  before  It,  and  the  author- 
ities would  support  such  a  decision  if  it  were  unad- 
iiidicated  in  our  courts.  Hook  v.  Pratt,  78  N.  Y. 
876. 377. 84  Am.  Rep.  688. 

The  Boglish  cases  cited  in  this  opinion  are  de- 
cisive of  the  law  of  England  upon  the  validity  of 
an  agreement  bv  a  putative  father  to  pay  a  sum 
of  money  in  consideratluo  of  the  support  of  the 
child  being  furnished  by  the  mother  of  tbe  child. 
Ibid,;  Todd  v.  Weber,  96  N.  Y.  18B,  47  Am.  Rep.  20. 
and  the  many  cases  cited  and  full  discussion 
therein. 

This  case  cites  with  approval  Hook  v.  Pratt, 
aupra.  Ibid,;  note  to  Simmons  v.  Bull.  66  Am.  Dec. 
260,  and  large  number  of  English  oases  cited;  Har- 
grov<>s  V.  Kreemaa.  13  Ga.842;  Schouler,  Dom.  ReL 
6th  ed.  •  278.  and  note  6.  p.  242. 

A  child  at  common  law  is  under  no  liability  to 
support  his  parents.  By  statute  he  may  be.  A 
promise  to  pay  for  future  support  furnished  will  be 
upheld.  Stone  v.  Stone,  88  Conn.  144;  Graves  v. 
Atwood,  62  Conn.  612, 62  Am.  Bep.  810. 

An  equal,  If  not  stronger,  case,  is  tbe  agreement 
of  the  father  of  a  child  to  pay  for  support  fur- 
nished the  child  bv  the  mother.  Tt  was  urged  tbat 
no  part  performance  had  been  shown  sufficient  to 
take  the  case  out  of  the  statute  of  frauds,  but  I 
cannot  regard  the  evidence  in  this  caae  as  leaving 
this  question  in  doubt. 

The  case  of  Andrew  v.  Baboook,  68  Oonn.  120-124, 
is  conclusive  upon  this  point. 

''The  case  ncems  to  be  sustained  bv  a  wholesome 
public  policy  and  to  represent  such  a  state  of  facts 
as  must  appeal  to  tbe  conscience  or  a  court  to  carry 
out  the  certain  wishes  of  tbe  dead  m  his  deshreto 
do  tardy  and  inadequate  Justice/* 
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Joshua  SANDAGE  et  al,  Appts,, 
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OTUDEBAKER  BROTHERS  MANUFAa 
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1*  A  pmriy  to  a  eontraet  Is  entltlod  to 
«B  i^Juiietioii  reatimlntny  the  itroaeen- 


tton  of  several  aetions  for  the  recovery  of 
different  Instalments  thereunder,  commenced  by 
the  assignee  of  the  other  party  in  the  court  of  a 
foreign  state  for  the  purpose  of  avoiding  a  stat- 
ute  of  tbe  state  In  which  the  contract  was  made 
and  to  be  performed,  and  in  which  both  the  par- 
ties and  sach  assignee  realie. 

8.   The  rlffht  to  an  ii^imetion  to  restrain 
the  prosecntiop  «if  e 


NoKB.— sy>r  Anjnnction  against  salt  In  other 
'State,  see  tiofe  to  Tbomdike  ▼.  Thomdlke  (HU  21 
L.B.A.71. 

t4  L.  R.  A. 


For  note  as  to  the  validity  of  notes  given  for  pat- 
ent rights,  see  Fint  Nat.  Bank  ▼•  BtoqkeU  (Teiu&.> 
20L.B.A.606. 
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oontntet  for  the  reoovery  of  dtffeieDt  instal- 
mentB  of  money,  oommenoed  In  the  oourt  of  an- 
other itate  for  the  purpose  of  aTOldlnfr  a  statute 
of  the  state  of  the  resldeooc  of  the  parties  affeot- 
Inff  the  validity  of  the  contract,  fs  not  defeated  by 
the  fact  that  complainant  has  other  legal  de- 
fenses available  In  tbe  forelflrn  jurisdiction. 

3.  The  teBder  baek  of  letters  patent  by 

a  buyer  to  the  seller  places  the  latter  in  statu  <gw) 
Bo  as  to  entitle  the  former  to  rescind  the  oontract 
of  sale  on  the  'rround  that  the  letters  were  void 
for  lack  of  novelty. 

4.  There  csan  be  no  reooTerjr  mm  be- 
tween the  partleSf  cm  a  oontract  made  ip 
violation  of  a  statute,  the  violation  of  which  is 
prohibited  by  a  penalty,  although  the  statute  does 
not  pronounce  the  oontraoc  void  or  expressly 
prohibit  tbe  same. 

6.  Parol  evidence  is  inadmissible  to  ex. 
tend  the  effect  of  a  written  contract  to  abrogate 
a  prior  agreement,  beyond  the  terms  of  such  con- 
tract, where  it  is  complete  and  there  Is  no  appar- 
ent ambiguity  therein  that  requires  an  explana- 
tion. 

(September  87, 188B.) 

APPEAL  by  defendants,  from  a  Judgment  of 
tbe  Circuit  Court  for  St.  Joseph  County  in 
an  action  brought  to  recover  back  money  paid 
by  plaintiff  to  defendant  Sandage  for  a  patent 
and  to  enjoin  defendants  from  prosecuting 
suits  in  another  state  to  enforce  further  pay- 
ments of  moneys  due  under  tbe  contract  of 
sale.    AfflrtMcL 

Tbe  facts  are  stnted  in  the  opinion. 

Messrs.  A«  L.  Brick  and  Charles  Pick- 
ard  for  appellants. 

Messrs.  Andreur  Anderson  and  Lucius 
Hubbard*  for  appellee: 

Money  paid  for  worthless  securities  may  be 
recovered  back. 

2  Wbart.  Cont.  744. 

There  is  want  or  failure  of  consideration, 
where  a  patent  is  incapable  of  being  applied  to 
any  practical  or  beneficial  purpose. 

Kewark.  Sales.  §  886;  Nash  v.  LvU.  102 
Mass.  80,  8  Am.  Rep:  485;  Harlow  y.  Putnam, 
124  Mass.  553. 

A  buyer  may  recover  the  price  paid  to  the 
seller  who  has  warranted  the  title,  when  the 
goods  for  which  the  money  was  paid  turned 
out  to  have  been  stolen. 

1  Benjamin,  Sales,  Corbin*8  ed.  p.  540; 
Eicholtz  V.  Bannister,  17  C.  B.  N.  8.  708. 

Even  without  such  warranty,  it  is  said  to  be 
tbe  undoubted  right  of  the  buyer  to  recover 
back  money  paid  on  a  purcha.se,  where  be  does 
not  get  that  for  which  he  paid. 

1  Benjamin,  Sales,  Corbin's  ed.  p.  540; 
Chapman  v.  impeller,  14  Q.  B.  621;  Burt  v. 
Bowles,  69  Ind.  1;  Jlove  Mach,  Co.  v.  Willie, 
85  III.  833;  Minneapolis  Harvester  Works  v. 
Hally,  27  Minn.  495. 

Tbe  assignment  of  this  patent  by  Sandage 
conveyed  nothing. 

Morgan  v.  Muldoon,  82  Ind.  847;  Sever  v. 
Nort/i,  107  Ind.  545. 

Tbe  promise  to  work  on  a  salary  was  sepa- 
rable, and  was  performed  and  paid  for. 

Benjamin,  Sales,  Corbtn's  ed.  p.  548. 

It  is.  then,  immaterial  whether  tbe  Stude- 
baker  Brothers  Manufacturing  Company  made 
a  profitable  or  unprofitable  use  of  the  steel 

84  L.  a  A. 


skein.    Nothing  passed  by  the  assignment  aoA 
there  was  nothing  to  restore. 

Burt  V.  BotoleSf  supra;  Mooklar  v.  Lewis,  ¥k 
Ind.  1:  More)iead  v.  Murray,  31  Ind.  418. 

An  injunction  will  lie  to  restrain  a  resident- 
of  Indiana  from  prosecuting  an  action  in  tbe 
courts  of  another  state,  to  obtain  an  advantage 
which  he  is  not  entitled  to  under  the  lavrs  of 
this  state. 

Wilson  T.  Joseph,  107  Ind.  490:  Dehon  ▼. 
Foster,  4  Allen,  545;  Keyter  v.  Uiee,  47  Md. 
208,  28  Am.  Elep.  448;  28  Cent.  L.  J.  268. 

Tbe  supreme  court  of  Illinois,  in  HoUida  ▼. 
Hunt,  70  111.  109.  22  Am.  Rep.  63,  held  ibat 
the  state  statute  which  required  vendors  of  pat- 
ent rights  to  procure  a  certificate  from  the 
county  clerk,  and  provided  that  every  written 
obligation  the  consideration  of  which  was  a 
patent  right,  should  contain  the  words,  "given 
for  a  patent  right,"  was  unconstitutional  and 
void,  as  an  attempt  to  regulate,  by  state  legisla- 
tion, a  matter  of  which  Congress  has  sole  ju 
risdiclion. 

Ex  parte  Robinson,  2  Biss.  309. 

Our  own  supreme  court  now  holds  that  such 
a  statute  is  yalid  as  an  exercise  of  tbe  police 
power  of  tbe  state. 

BreehhiU  v.  RandaU,  102  Ind.  528.  52  Am. 
Rep.  695;  New  v.  Walker    108  Ind.   865,   58^ 
Am.  Rep.  40;  Bankey  v.  thwney,  1  L.  R.  A. 
447,  116  Ind.  118;  Pape  v.   Wnght,  116  Ind. 
502. 

There  can  be  no' recovery  on  a  contract  for- 
bidden by  a  statute. 

DUlon  V.  Allen,  46  Iowa,  299,  26  Am.  Rep. 
145;  Woods  v.  Armstrong,  54  Ala.  150,  25  Am. 
Rep.  671;  Neto  v.   Walker,  supra. 

It  is  not  enough  that  there  is  a  remedy  at 
law.  It  must  be  plain  and  adequate,  as  practi- 
cal and  efficient  to  the  ends  of  justice  and  its 
prompt  administration  as  the  remedy  in 
equity. 

Thate/ier  w.  Humble,  67  Ind.  444;  Watson  v. 
Sutlierland,  72  U.  S.  5  Wall.  74,  18  L.  ed.  580; 
Beagy  v.  Black,  90  Ind.  584;  HiMiop  v.  Mot/r- 
man,  98  Ind.  1,  49  Am.  Rep.  731. 

The  rule  of  the  court  ft  to  assume  juri.sdic- 
tion  in  all  cases  where  Ibe  iuten.sis  of  justice 
call  for  and  require  its  interference. 

Spicer  v.  Hoop,  51  Ind.  365;  Wilson  t.  Jo- 
seph, 107  Ind.  490. 

Jordan*  J.,  delivered  the  opinion  of  th» 
court: 

Tbe  only  questions  arising  and  argued  by  ap- 
pellants in  this  appeal  are  those  based  uiH)n  tbe 
alleged  error  of  the  court  in  overruling  their 
separate  motions'for  a  new  trial.  Two  princi- 
pal propositions  are  pre.'ienTcd  for  our  consider- 
ation by  appellant"**  learned  counvcl, namely:  <1> 
That  the  decision  of  the  court  is  not  sustained  by 
sufficient  evidence,  and  is  also  contrary  to  law; 
(2)  that  the  court  erred  in  excluding  certain 
evidence  of  the  appellant  Joshua  Sandage. 
Appellee,  by  this  action,  sought  to  recover  a. 
ren ain  sum  of  money  paid  by  it  to  at'peliant 
Sandace  in  the  purchase  of  letters  patent  for 
an  improvement  in  steel  skeins,  and  to  enjoin 
him,  together  with  his  coappellant,  tbe  San- 
dage steel-Skein  Company,  from  bringinsir  or 
further  prosecuting  suits  in  tbe  courts  of  Cook 
county,  in  the  state  of  Illinois,  upon  certaia 
contracts  in  writing,  mentioned  in  the  com* 
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plaint,  and  lor  the  canoelatiOQ  of  these  con- 
tncta.    The  compIaiDt  i^in  two  paragraphs 
«nd  the  following;  is,  substantially,  a  correct 
summary  of  the  facts,  as  alleged  in  this  plead- 
ing:   Appellants,  at  and  lon^  before  the  com- 
mencement of  this  action  were  residents,  and 
had  their  domicils,  at  the  city  of  South  Bend, 
Indiana.  Appellee  is  a  corporation,  also  having 
its  domicil  at  said  city,  long  prior  to  the  institute 
ing  of  this  action,  and  is  there  engaged  in  the 
business  of  manufacturing  wagons  and  car- 
riages.   On  July  19,  1882,  appellant  Bandage 
was  the  owner  of  certain  letters  patent  for  an 
improvement  of  steel  axle  skeins,  issued  to  him 
by  the  government  of  the  United  States.     On 
the  date  mentioned  he  sold   and  transferred 
chese  letters  patent  to  the  appellee  by  a  contract 
in  writing  executed  by  bim  and  appellee.     By 
this  contract  the  latter  agreed  to  manufacture 
tte  patented  skein,  and  to  employ  Bandage  as 
A  foreman  in  its  factory  for  a  period  of  two 
yvars,  at  a  salary  of  $1,500  per  year,  and  to 
pay  bim  $2,000  in  cash,  and  one  third  of  the 
■et  profits  arisiog  from  the  manufacture  of  the 
skeins,  until  he  should  receive  $20,000.     Band- 
age agreed  to  also  assign  to  the  company  any 
improvements  which  he  might  make  in  the 
patent,  and  in  the  contract  he  guaranteed  the 
validity  of  the  letters,  and  agreed  to  pay  all 
costs  and  expenses  in  enforcing  and  sustaining 
the  same,  and  to  defend  the  appellee  in  all  suits 
for  infringements,  and  to  pay  all  costs  and  ex- 
penses occasioned  thereby.     Upon  the  execu- 
tion of  this  contract,  and  the  transfer  of  these 
letters  to  appellee,  it  erected  buildings  and 
provided  machinery,  and  engaged  in  the  mak- 
ing and  selling  of  the  steel  skeins;  and  Sand- 
age  was  taken  into  its  employ  for  two  years,  as 
per  agreement.     He  was  paid  his  stipulated  sal- 
ary, also  $2,000  in  cash,  and  in  addition,  appel- 
lee paid  him  $7,000  in  profits  accruing  up  to 
1886,  as  the  cousideration  for  the  sale  and  as- 
«1gnment  of  the  patent.  On  November  20, 1886, 
tbe  parties  executed  what  was  termed  a  "  sup- 
plemental contract,"  whereby  they  changed  the 
•original  agreement  by  providing  that  Bandage, 
as  a  final  and  additional  compensation  for,  and 
in  consideration  of.  bis  letters  patent,  and  any 
improvement  he  mighi  make  thereon  durinii: 
the  life  of  the  patent,  should  be  paid  by  tbe  ap- 
pellee the  sum  of  $18,000.  to  be  payable  as  fol- 
lows, to  wit:  January  1, 1888,  $4,000;  January 
1,  1889,  $3,000:  January  1,  1800.  $4,000;  Jan- 
uary 1,  1891,  $2,000.     It  was  further  provided 
in  this  supplemental  contract  that  in  tbe  event 
that  appellee  was  compelled  to  defend  its  right 
and  title  to  the  patent,  or  if  it  should  find  it 
necessary  to  prosecute  persons  for  in  fringe- 
menu  between  November  26,  1886,  and  Janu- 
ary 1,  1891,— tbe  date  of  the  last  payment, — 
then  and  in  that  event  the  reasonable  expenses 
of  these  suits  should  be  paid  by  Sandage,  to  an 
amount  not  to  exceed  tbe  final' payment  of  $2,- 
000;  but,  in  tbe  event  the  appellee  brought  a 
suit  and  was  defeated,  appellants  were  not  to  be 
held  liable  for  the  costs  of  such  suit.    It  was 
also  stipulated  that:   *'8o  much  of  the  agree- 
ment   made    between   the  Studebaker    Bros. 
Manufacturing  Company  and  Joshua  Bandage 
OD  the  19th  day  of  July,  1882,  as  relates  to  the 
payment  by  the  said  Studebaker  Bros.  Manu- 
facturing Company  to  the  said  Bandage  of 
moneys  for  and  in  consideration  of  his  letters 
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patept  herein  indicated,  or  which  Is  in  any 
way  inconsistent  with  this  agreement,  is  hereby 
repealed  and  made  of  no  effect.    The  other 
particulars  of  said  first  agreement  to  continue 
and  remain  in  full  effect."    On  January  8, 
1888,  appellee  paid  Bandage  $4,000,  being  the 
instalment  due,  under  the  supplemental  agree- 
ment, on  the  1st  of  that  month.    After  receiv. 
ing  said  sum,  appellant,  in  November,  1889, 
made  an  assignment  of  both  the  aforesaid  con- 
tracts to  his  ooappellant,  the  Bandage  Bteel- 
Skein  Company.    The  second  instalment,  of 
$3,000,  was  not  paid  at  maturitv;  and  the  lat- 
ter company,  claiming  to  be  the  holder  of  these 
contracts,  by  virtue  of  an  assignment  to  them  by 
Bandage,  brought  an  action  in  the  circuit  court 
of  Cook  county,  Illinois,  upon  the  contract,  in 
the  name  of  Joshua  Bandage,  for  its  use,  against 
appellee,  to  recover  this  unpaid  instalment. 
In  1890,  after  the  second  instalment  of  money 
specified  in  the  second  or  supplemental  con- 
tract had  become  due,  and  which  appellee  had 
refused  to  pay,  the  Bandage  Steel-Skein  Com- 
pany commenced  a  second  action  in  the  same 
court  against  appellee  to  recover  this  latter  in- 
stalment.   After  the  assignment  of  these  con- 
tracts to  said  steel  skein  company,  and  the 
commencement  of  these  actions,  m  January. 
1890.  appellee  began  a  suit  In  the  circuit  court  of 
the  United  States,  at  Chicago,  Illinois,  against 
the  Illinois  Iron- Bolt  Company,  for  an  infringe- 
ment of  said  patent,  and  on  January  27, 1890. 
served  both  of  the  appellants  with  notice  to 
the  effect  that  such  an  action  had  been  com- 
menced in  that  court,  and  that  the  validity  of 
the  patent  would    be  assailed    and  in  issue 
therein,  and  requested  that  said  parties  assist 
in  said  cause,  in  defending  the  validity  of  the 
letters  patent;  claiming  an  estoppel  against 
them  by  an^  judgment  that  might  be  rendered 
therein  against  the  validity  of  the  patent.     At 
the  March  term,  1890,  of  said  United  States 
court,  in  said  action,  these  letters,  by  that 
court,  were  adjudged  and  held  to  be  inyalid, 
for  want  of  novelty.    Stvdebaker  Bro§.  Mfg. 
Go.  V.  lUinoUIran  A  Bolt  <Jo.  42  Fed.  Rep.  52. 
Thereupon,  on  May  16, 1890,  appellee  executed 
and  tendered  to  appellant  Joshua  Bandage  a 
reassignment  of  said  letters,  and  a  cancelation 
of  said  contracts,  and  requested  him  to  repay 
to  it  the  sum  of  $20,000,  all  of  which  was  re- 
fused by  him.    A  like  demand  for  cancelation 
of  said  contracts  was  made  upon  the  Bandage 
SteelSkein  Company,  which  was  also  refused. 
That,  in  addition  to  the  two  suits  already  com- 
menced by  said  skein  company  against  appel- 
lee, said  company  was  threatenmg  to  bring 
other  actions  on  these  contracts  in  the  courts 
of  Illinois,  and  attach  appellee's  property  situ- 
ated in  that  state.    Sandaee,  at  the  time  of  the 
sale  of  tbe  patent  right  to  the  appellee,  had 
wholly  failed  and  neglected  to  comply  with 
tbe    requirements    of   ^§    6054.    6055.    Rev. 
Stat.  1881  (Rev.  Stat  1894.  g§  8180,  8181),  in 
relation  to  the  sale  of  patent  rights,  and  sold 
his  said  patent  to  appellee  in  violation  of  this 
statute.     Tbe  supreme  court  of  Illinois  having 
held  a  statute  of  that  state  in  relation  to  patents 
(being  one  similar  to  tbe  statute  cited  above)  void 
on  tbe  ground  that  it  violated  the  Federal  Consti- 
tution, it  is  averred  that  the  appellants  have 
resorted  to  tbe  courts  of  Illinois  in  order  to  es- 
cape the  laws  of  Indiana  on  that  sabject.    Il 
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is  also  averred  that  after  this  action  was  com- 
menced,  and  a  temporary  restraining  order  was 
granted  against  the  appellants,  that  they  made 
a  sale  of  these  contracts  in  suit  to  a  resident  of 
Ohicago.Illinos.  It  is  also  shown  that  the  tender 
of  a  reassignment  of  this  patent  was  continued 
by  bringing  the  same  into  court  for  appellants' 
use.  These  are  the  conspicuous  facts,  as  pre- 
sented by  the  record  in  this  action.  A  trial 
upon  the  issues  joined,  in  the  lower  court,  re- 
sulted in  a  judgment  to  the  effect  that  appel- 
lants be  perpetually  enjoined  from  prosecuting 
or  commencing  any  suit  or  suits  for  the  pur- 
pose of  enforcing  the  contracts  in  question,  and 
that  the  same  be  canceled  and  delivered  up  to 
the  appellee,  and  that  appellee  recover  of 
Joshua  Sandage  the  sum  of  $18,447.42  and 
costs. 

One  of  the  contentions  of  appellants  is  that 
"the  facts  in  this  case,  as  alleged  in  the  plead- 
ings and  as  shown  by  the  proofs,  do  not  make 
such  a  case  as  entitled  the  appellee  to  the  eq- 
uitable relief  prayed  in  the  petition,  and  granted 
by  the  decree."  Upon  the  contrary,  appellee 
contends  that  the  evidence  fully  authorized  and 
justified  the  court  in  finding  that  the  appel- 
lants commenced  their  suit  in  the  state  of  Il- 
linois for  the  purpose  of  evading  the  laws  of 
Indiana,  and  thereby  gaining  an  advantage 
over  the  appellee  in  the  forum  of  a  sister  state. 
We  have  examined  the  evidence  in  the  record, 
and  are  of  the  opinion  that  it  establishes  the 
facts  alleged  in  the  complaint,  and  sustains  the 
finding  and  judgment  of  the  court.  It  is  in- 
sisted bv  counsel  for  the  appellants  that  the 
alleged  tacts  in  the  case  at  bar  are  a  complete 
and  adequate  defense  at  law  to  the  actions 
commenced  upon  the  contracts  in  controversy 
in  the  courts  of  Illinois.  Conceding  this  con- 
tention, however,  can  it  be  urged,  consistent 
with  reason,  that  this  principle  of  equity  can 
be  invoked  to  require  appellee,  under  the  facts, 
to  go  into  the  courts  of  another  stale,  and  there 
assail  these  contracts  by  pleading  the  facts  in 
bar  to  the  actiuns  therein  pending?  This  con- 
tention cannot  be  sustained  upon  any  reason- 
able grounds.  It  is,  however,  a  familiar  rule 
that  It  is  not  sufficient  that  there  is  a  remedy 
at  law  but  the  same  must  be  plain  and  ade- 
quate, and  as  practical  and  efficient  to  the  ends 
of  justice,  and  its  prompt  administration,  as  is 
the  remedy  in  equity.  It  is  manifest,  we 
think,  that  had  appellee  been  compelled  to 
avail,  itself  of  the  facts  on  which  it  based  its 
cause  of  action  in  this  c&se,  as  a  cause  of  de- 
fense to  the  suits  already  commenced  by  the  ap- 
pellee, or  to  the  others  that  they  might  institute 
upon  the  obligation  in  question,  its  remedy 
would  not  have  been  as  adequate  and  efficient 
as  the  one  invoked  in  this  cause.  Two  actions 
had  been  commenced  upon  the  alleged  invalid 
contract,  and  another  was  threatened,  in  order 
to  recover  the  instalment  of  $2,000  not  yet  ma- 
tured. By  waiting  to  contest,  by  way  of  de- 
fense, the  right  of  appellants  to  enforce  these 
payments  of  money  under  this  contract,  ap- 
pellee might  have  been  at  least  harassed  by 
and  subjected  to  repeated  and  vexatious  litiga- 
tion, and  much  expense  incident  thereto,  oy 
appellants,  or  those  to  whom  they  might  have 
assigned  the  contract  in  controversy.  By  ap- 
pealing to  a  court  of  equity,  the  remedy  was 
at  once  adequate  and  complete,  and  by  one 
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action  aU  the  relief  to  which  appellee  wai 
titled  under  the  facts  could  be  awarded. 

Counsel  further  contend  that  ap^ieUee 
not  entitled  to  have  this  contract  rescinded 
until  it  had  placed  Sandage  in  statu  quo.     We 
recognize  the  full  force  of  the  rule  that,  where 
a  party  desires  to  rescind  a  contract,  he  must 
do  so  in  toto,  and  return  the  consideratioD 
which  he  received  thereunder,  and  otherwise 
do  that  which  will  put  him  and  the  other 
party  in  statu  quo.    But  what  was  necessary 
to  be  done,  in  view  of  the  facts  and  circum- 
stances in  this  case,  to  put  Sandage  in  statu 
qtiot    All  that  appellee  received  from  him  was- 
an  assignment  of  his  right  and  title  tu  the  pat- 
ent right  in  question.    This  right  proved  to 
be  invalid  and  worthless,  and  appellee   reas- 
signed the  letters,  and  tendered  back  the  same 
to  Sandage.    This,  evidently,  in  our  opinion, 
was  all  that  appellant  could,  at  the  farthest, 
demand.     Sandage  had  guaranteed  the  validitv 
of  these  letters.    Their  validity  was  assailed  in 
a  court  of  competent  jurisdiction.     Of  thi» 
fact  he  was  notified,  and  requested  to  sustain 
them.    They  were  adjudged  by  the  court  to 
be  void  for  the  reason  herein  stated.    By  thl» 
judgment  appellant  was  bound.     That  money 
paid  for  worthless  securities  or  rights,  or  where 
the  purchaser  does  not  get  that  for  which  the 
money  was  paid,  may  &  recovered  back,  is  a. 
well  settled  proposition.     Whart  Cont.  g  744; 
Benjamin,  Sales,  p.  540;  Burt  v.  Bowles,  69" 
Ind.  1;  Jarboe  v.  Sererin,  85  Ind.  496.     It  was- 
established  on  the  trial  that  Sandage  had  failed 
to  comply  with  the  prerequisites  of  sections 
6054,  6055,  Kev.  Stat.  1881  (Rev.  Stat.  1894, 
^!^  8180.  8181),  by  neglecting  to  file  copies  of 
bis  letters  with  the  clerk  of  the  circuit  court 
of  St.  Joseph  county,  wherein  the  said  patent 
was  sold,  and  by  not  inserting  in  the  written 
contract  wherein  appellee  obligated  itself  to^ 
pay  the  purchase  price  of  the  patent  the  words, 
"given  for  a  patent  right."    The  penalty  for 
disobeying  this  statute  is  a  fine,  or  imprison- 
ment in  jail.     Hev.  Stat.  1881,  ^  6056  (Rev. 
Stat.  Ib94.  §  8182).     That  the  noncompliance 
with  this  law  rendered  the  contract— at  least,. 
so  far  as  appellee  therein  obligated  itself  xo- 
pay  the  purchase  price  of  this  patent— invalid, 
as  between  the  parties,  is  no  loneer  a  disputed 
question.      New  v.  Walker,   108  Ind.   365,  58- 
Am.  Rep.  40;  Brechbill  v.  RandaU,  102  Ind. 
528,  62  Am.  Rep.  695;  Robertson  v.  Cooper,  1 
Ind.  App.  78.     That  there  can  be  no  recovery 
on  a  contract  made  in  violation  of  a  statute,  as 
between  the  parties  thereto,  the  violation  of 
which  is  prohibited  by  a  penalty,  is  a  principle 
well  recognized  by  the  courts.     This  is  true, 
although  the  statute  does  not  in  terms  pro- 
nounce the  contract  void,  nor  expressly  pro- 
hibit the  same.   This  doctrine  is  well  supported 
by  many    English  and  American    decisions. 
Woods  V,  Armatrong,  54  Ala.  150.  and  the  au- 
thorities collected  in  note  to  this  case  in  25 
Am.  Rep.  674;  Dillon  v.  Allen,  46  Iowa.  299, 
26  Am.  Rep.  Uo;  Winchester EleetriclAffht  Go. 
Y.Veal  (at  this  term)  (Ind.)  41  N.   E.  834. 
Counsel  for  appellant  urge  that  this  statute  is 
in  conflict  with  the  Federal  Constitution,  and 
therefore  void.     This  question  has  been  settled 
to  the  contrarpr  in  this  state,  and  is  no  longer* 
an  open  question.    New  v.  Walker,  supra;  Ban- 
key  V.  Downey,  116  Ind.  118,  1  L.  R.  A.  447r 
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FotpByf.Wfight,  116  lod.  602.    It  was  in  evi- 
dence that  the  eupreme  court  of  Illinois,  in  the 
case  of  UoUida  v.  Hunt,  70  III.  109,  22  Am. 
Bep.  68,  held  a  similar  statute  of  that  state,  re- 
laling  to  patent  rights,  to  he  repu^ant  to  and 
incousisteot  with  the  rights  exercised  by  Con- 
gress in  regard  to  such  rights,  and  therefore 
▼oid.    In  view  of  this  latter  fact,  in  con  nee- 
tioQ  with  the  other  evidence  in  the  case,  we 
are  of  the  opinion  that  it  is  shown  that  appel- 
lants, by  bringing  actions  upon  this  contract 
in  lUiDois,  instead  of  instituting  the  same  in 
Indiana,  where  all  the  parties  resided,  did  so 
for  the  pwpose  of  obtaining  an  advantage  over 
the  appellee  which  they  were  not  entitled  to 
under  the  laws  of  the  latter  state.    As  long  as 
a  citizen  'belongs  to  a  state,  he  owes  it  o&di- 
ence;    and,  as  between    states,  the  stale    in 
which  he  is  domiciled  has  Jurisdiction  over  his 
person,  and  bis  personal  relations  to  other  citi- 
zens of  the  state.     Keyser  v.  Rice,  47  Md.  208. 
28  Am.  Rep.  48.    That  a  citizen  of  a  state, 
under  a  showing  of  sufficient  facts,   can   be 
enjoined  from  commencing  or  prosecuting  a 
suit  against  bis  fellow  citizen  in  the  courts  of 
another  slate,  is  an  equitable  rule,  recognized 
and  enforced  by  this  court  and  many  others. 
See  WiUofi  v.  Joseph,  107  Ind.  490;  Keyser  v. 
Rice^  mtpra;  Dehon  v.  Foster,  4  Allen,  545;  23 
Cent.  L.  J.  268.     This  rule  seems  to  he  sus- 
tained by  a  clear  weight  of  authority  in  this 
country.      See  10    Am.  &  £og.  Ena  Law, 
p.  909.    It  is  declared  in  the  decisions  that  the 
court,  in  the  exercise  of  this  authority,  does 
not  proceed  upon  any  claim  of  right  to  control 
or  stay  proceedings  in  the  courts  of  another 
state  or  country,  hut  upon  the  grounds  that 
the  person  against  whom  the  restraining  order 
is  issued  resides  within  the  jurisdiction,  and 
within  the  i>ower  of  the  restraining  court.   The 
court  issuing  the  writ  does  not  pretend  to  di- 
rect or  control  the  one  in  the  foreign  state,  but, 
without  regard  to  the  subject-matter  of  the 
dispute,  it  considers  the  equities  between  the 
parties,  and  decrees  in  personam  aecerding  to 
these  equities,  and  enforces  obedience  to  its 
decree.    We  think  that  in  the  case  at  bar  the 
&cts  sufficiently  show  a  manifest  equity  in  favor 
of  appellee,  so  as  to  entitle  it  to  the  decree  herein. 
Appellants  complain  of  the  action  of  the  court 
in  not  permitting  Joshua  Sandage  to  answer  the 
following  question  of  appellee:  "What,  if  any- 
thiog,  was  the  consideration  of  the  second  or 
supplemental  contract,  as  to  releasing  you  of 
your  guaranty  in  the  second  contract?"    ifhe  ap- 
peliants'  attorney  explained  to  the  court,  on  the 
court's  request,  as  follows:  "That  that  statement 
to  the  first  contract,  and  the  second  statement  in 
the  supplemental  contract,  in  reference  to  the 
bariDg  of  suits  and  payments  of  costs,  are  am- 
biguous and  not  fully  explained  in  the  contract; 
that  the  contract  was  entirely  abrogated,  and 
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that  waa  a  part  of  the  consideration  of  the  sec- 
ond  contract;  that  the  first  contract  was  for 
royalties,  and  in  consideration  that  Mr.  Ban- 
dage gave  up  his  right  to  the  royalties,  more* 
valuable  to  him  than  the  aeoond  contract  gave 
him, — in  consideration  that  he  gave  that  up, — 
be  should  not  be  held  responsible  for  the  pat- 
ent, and  not  he  liable  for  any  expense  on  the 
patent,  explained  aa  stated  in  the  contract;  and 
that  the  defendants  wished  to  show. by  thia 
witness,  in  answer  to  this  question,  that  the- 
second  contract  was  made  upon  the  considera- 
tion, and  with  the  full  understanding  of  the 
plai  itiff ;  that  they  had  investigated  the  said 
patent,  and  told  the  defendant  Joshua  San- 
dage that  they  were  willing  to  take  their 
chances  aa  to  the  patent  being  upheld  in  the 
courts;  and  that  the  said  «foshua  Sandage 
should  not  be  held  responsible  for  such  patent 
if  such  patent  was  at  any  time  held  to  be  in- 
valid." By  this  question  appellants'  counsel 
say  that  Ihey  desired  and  sought  to  show  what, 
the  consideration  of  the  supplemental  contract 
was,  and  to  explain  what  was  meant  to  be  re- 
pealed by  it.  It  is  obvious,  we  think,  that  the- 
purpose  of  the  evidence  sought  to  be  elicited 
by  this  question  was  to  contradict  the  written 
obligation.  The  written  contract  in  questioa 
is  not  incomplete,  and  there  is  no  apparent 
ambiguity  therein  that  requires  an  explanation 
by  parol  evidence,  ^or  was  it  in  any  way 
rendered  necessary  to  show  what  part  of  the* 
first  agreement  had  been  repealed  and  rendered 
of  no  effect  by  the  second.  This  was  easily 
disclosed  by  a  comparison  of  the  one  vrith  the 
other.  The  evident  purpose  of  the  question,. 
as  it  appears  from  the  statements  of  counsel, 
was  to  show  .that  the  guaranty  of  appellant 
Sandage,  made  in  the  first  contract,  as  to  the 
validity  of  his  patent  right,  had  been  repealed 
by  a  parol  agreement  contemporaneous  with 
the  second  written  contract,  and  thereby  con- 
tradict this  latter  instrument.  The  cases  of 
Kieifi  V.  Kerr,  17  Ind.  284.  to  the  effect  that, 
when  a  written  contract  is  incomplete,  parol 
evidence  that  does  not  contradict  it  may  be  ad- 
mitted to  show  the  whole  contract,  and  Mar- 
tindale  v.  Parsons,  98  Ind.  174,  where  it  is  held 
that  parol  evidence  may  be  received  to  aid  ia 
the  construction  of  ambiguous  contracts,  lend 
no  support  to  appellants'  claim  upon  this  ques- 
tion, as  herein  presented.  The  court  did  not 
err  in  excluding  this  question. 

We  have  examined  all  the' questions  neces- 
sarily presented  by  this  appeal,  and  are  of  the 
opinion  that  there  is  nothing  appearing  in  the* 
record  that  would  entitle  appellants  to  a  re- 
versal. 

The  jiidgment  is  therefore  affirmed^ 

Howard,  J.,  was  absent,  and  took  no  part 
in  the  decision  of  this  cause. 


Orboon  Sttfrbmb  Court. 


Not.. 
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BRIDAL  VEIL  LUMBERING  COMPANY, 

BeapL, 

V. 

D.  8.  JOHNSON,  Appt. 
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Jl  railroad  ohartered  to  extend  firom  a 
certain  town  past  a  eawmllly  throuRb 
rouffb,  mouDtaiooiM,  timbered,  and  sparaely- 
•ettled  oountry,  to  tbe  middle  ot  a  oertain  seotion 
on  lands  of  the  United  States*  without  iroinff  near 

r  any  other  town,  olty,  or  settlement  or  other  rail- 
road, but  which  basbeen  built  only  from  the  saw- 
mill, about  2  miles  from  tbe  town,  for  6i  miles  Into 
the  timbered  region,  and  has  no  freight  or  pas- 
senirer  depots,  passenger  coaches,  or  freight  cars, 
except  trucks,  and  has  never  charged  passengers 
any  fare,  is  a  public  way  for  which  eminent  do- 
main may  be  exercised,  where  it  Is  not  shown  that 
it  was  Intended  simply  as  a  logging  road,  and 
everyone  having  occasion  to  use  it  as  a  paasenger 
or  for  the  transportation  of  freight  has  a  right  to 
require  the  service. 

(November  0, 1800.) 

APPEAL  bv  defendant  from  a  jud?meDt  of 
tbe  Circuit  Court  for  Multnomah  County 
tn  favor  of  plaiDiifl  in  a  proceeding  to  coDdemo 
a  right  of  way  for  a  railroad.    Affirmed, 

Statement  by  ^ean,  J. : 

This  ia  an  action  to  condemn  a  right  of  way 
for  a  railroad.  Tbe  defense  is  that  plaintiff 
was  organized  for  tbe  operation  of  a  sawmill 
for  the  manufacture  of  lumber,  and  the  pro- 
posed railroad  is  intended  for  its  own  private 
use  and  benefit  in  connection  therewith,  and 
not  for  the  ordinary  purposes  of  a  railroad  for 
tbe  transportation  of  freight  and  passengers, 
tind  that  therefore  the  use  for  which  the  land 
is  required  by  the  plaintiff  corporation  is  not 
public,  so  as  to  justify  the  exercise  in  its  behalf 
of  the  power  of  eminent  domain.  Tbe  cause 
was  tried  without  the  intervention  of  a  jury, 
and  on  July  81, 1892,  the  court  filed  its  findings 
of  fact  and  conclusions  of  law,  from  which  it 
appears  that  plaintiff  was  incorporated  in  1889; 
that  by  its  onginal  and  supplementary  articles 
of  incorporation  one  of  its  purposes  is  that  of 
-constructinj;  and  operating  a  railroad  for  the 
transportation  of  freight  and  passengers  from 
Bridal  Veil,  Oregon,  by  way  of  the  mill  of  the 
Bridal  Veil  Falls  Lumbering  Company  to  the 
-center  of  Sec  1,  T.  2  S.,  of  R  7  E,  of  the  Wil- 
lamette meridian,  near  the  base  of  Mt.  Hood, 
In  the  stale  of  Oregon,  both  of  its  terminal 
points  being  in  Multnomah  county;  that  it  was 
not  organi^  for  the  sole  purpose  of  operating 
a  sawmill,  or  for  supplying  the  mill  with  saw 
logs,  or  for  constructing  and  maintainin;^  a 
logging  road  thereto;  that  a  portion  of  tbe 
railroad  has  already  been  constructed,  and  so 
operated  and  maintained  that  "tbe  general  pub- 
lic have  had  the  use  and  benefit  thereof,  for  the 
transportation  of  freight  and  passengers,  when- 

Nora.— See  also,  as  to  what  railroads  are  public 
Pittsburg,  W.  ft  K.  R.  Oo.  v.  Ben  wood  Iron  Works 
•(W.  Va.)  2  L.  R.  A«  880,  and  note;  and  Kettle  River 
S.  Go.  V.  Bastem  R.  Go.  (Minn.)  6  L.  R.  A.  111. 
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ever  freight  was  offered  or  passengers  desired 
to  ride;     and  that,  "so  far  as  completed,  it 
provides  means  of  transportation  useful  and 
beneficial  to  the  people  living  in  the  section  of 
country  in  which  it  is  built,'*  and  "gives  to  them 
and  persons  having  business  in  that  vicinity 
improved  facilities  for  the  transportation  of 
freight  not  possessed  before."     From  these 
findings  the  court  concluded,  as  a  matter  of 
law,  that  the  plaintiff  was  entitled  to  exercise 
the  power  of  eminent  domain.    A  ^ort  time 
after  they  were  filed  the  defendant  moved  for 
additional  findings  of  fact,  and  presented  a 
series  of  proposed  findings,  some  of  which  tbe 
court  adopted.    From  these  it  appears  that  the 
northern  terminus  of  that  portion  of  plain tifTs 
road,  as  located  and  constructed,  is  at  the  saw- 
mill referred  to,  about  2  miles  from,  and  at  an 
elevation  of  1,800  feet  above,  the  town  of 
Bridal  Veil;  that  no  line  or  route  of  the  pro- 
posed road  has  ever  been  surveyed,  located,  or 
constructed  from  Bridal  Veil  to  tbe  sawmill; 
that,  as  surveyed  and  constructed,  it  extends  a 
distance  of  5^  miles,  to  lands  owned  by  plain- 
tiff;   that  the  southeastern  terminus  oi   the 
route,  as  described  in  the  articles  of  incorpora- 
tion, is  near  the  base  of  Mt.  Hood,  upon  land 
owned  by  the  government  of  the  United  States, 
and  that  there  is  not,  at  or  near  thereto,  any 
town,  city,  or  settlement,  or  other  railroad; 
that  the  country  along  such  route  is  rough, 
mountainous,  covered  with  timber,  and  sparsely 
settled,  and,  except  the  town  of  Bridal  Veil, 
there  is  at  no  place  on  the  line  or  in  its  vicinity 
any  town,  city,  or  thickly-settled  neighborhood; 
that  the  plaintiff  has  connected  with  its  rail- 
road no  freight  or  passeni^er  depots,  no  passen- 
ger coaches,  and  no  freight  cars,  except  that  it 
has  a  number  of  trucks,  on  one  of  which  there 
is  a  platform,  covered  in  time  of  rain;  and  that 
plaintiff  has  never  carried  over  its  road  any 
passengers  for  hire,  but  has  always  permitted 
any  person  who  wished  to  ride  on  its  trucks  to 
do  so  without  charge.     Among  the  findings 
proposed  by  the  defendant,  but  rejected  by  the 
court,  is  one  to  the  effect  that  tbe  principal 
purpose  for  which  that  portion  of  tbe  road  al- 
ready constructed  was  built,  and  for, which  it 
is  and  has  been  used,  is  that  of  transporting 
SAW  logs  from  the  lands  of  plaintiff  to  its  mil L 
A  judgment  having  been  entered  upon  tbe  find 
ings  in  favor  of  plaintiff,  the  defendant  ap- 
peals. 

Mr.  E.  B.  Watson  for  appellant. 
Mr.  L.  L.  McArthur  for  respondent 

Beaiit  J.,  delivered  the  opinion  of  the 
court: 

There  being  no  bill  of  exceptions  In  the  rec- 
ord, the  only  question  for  our  determination  is 
whether  tbe  findings  of  fact  support  the  Judg- 
ment. The  right  of  eminent  domain  is  a  right 
of  sovereignty,  and  can  be  exercised  only  by 
legislative  authority,  and  for  a  public  use  or 
benefit. 

When,  therefore,  a  particular  corporation 
claims  the  right  to  take  private  property  with- 
out the  consent  of  the  owner,  it  must  show, 
not  only  a  legislative  warrant,  but,  if  its  right 
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if  challeDged  on  that  ground,  it  must  be  able 
%o  ettabllA  the  fact  that  the  enterpriae  in  which 
it  ia  enoLgtd  ia  one  by  which  a  public  uae  or 
^)eneflt  ia  to  be  anbaerved  or  promoted,  so  (hat 
4uch  takfnfc  can  be  aaid  to  be  for  a  public,  and 
not  a  priTate,  use.  The  neceaail^  or  expediency 
•of  taking  private  property  for  public  uae.  the 
inatrumentalitiea  through  which  it  may  be 
done,  and  the  mode  of  procedure,  are  legisla- 
tive, and  not  Judicial,  questions.  But,  whether 
the  proposed  uae  thereof  ia  in  fact  public,  ao 
as  to  Juatify  its  taking  without  the  conaent  of 
the  owner,  haa  always  been  a  question  for  the 
-<»urts  to  determine;  and  in  doing  ao  they  are 
not  confined  to  the  description  of  the  objecta 
and  purpoaea  of  the  corporation  aa  set  forth  in 
its  articlea  of  incorporation,  but  may  resort  to 
•evidence  aUttnde  snowing  the  actual  busineas 
propoeed  to  be  conducted  by  it.  Lewis,  Em. 
Dom.  §  158;  S»  Niagara  FatU  dt  W.  B.  Co,  108 
1^.  Y.  875;  Chieaffo  d  K  L  R.  Co.  r.  WUUe, 
116  m.  449. 

Now,  in  this  case,  from  the  findings  of  fact, 
it  clearly  appears  that  plaintiff  ia  a  corporation 
^)rganized  for  the  conatruction  of  a  railroad  for 
the  transportation  of  freight  and  passengers, 
and  therefore  §§  8289,  8-^40,  Hill's  Ann.  Lawa. 
Invests  it  with  authority  to  exercise  the  power 
of  eminent  domain,  if  the  use  it  intends  to  make 
^f  the  property  sought  to  be  taken  is  in  fact 
publia     Bearing  upon  this  question,  the  find- 
iogs  are  that  it  has  already  construct^  five  and 
one  half  milea  of  road,  and  is  now  and  has  been 
•operating  the  same,  for  the  use  and  benefit  of 
*the  general  public,  in  carrying  freight  and 
psssengers;  and  there  is  nothing  in  the  record 
anywhere  to  indicate  that  the  road  haa  ever 
been  used,  or  la  intended  to  be  used,  for  any 
•other  or  different  purpose,  or  that  it  waa  built 
or  intended  for  a  logging  road,  or  has  ever  been 
used  for  that  purpose,  or,  in  fact,  that  it  is  in 
Any  wa^  connected  with  or  a  part  of  the  mill 
-enterprise,   or,  indeed,  except  by  inference, 
that  it  belongs  to  the  mill  company.    We  are 
therefore  unable  to  say  that  the  court  waa  in 
-error  in  holding  that  the  railroad  of  plaintiff 
Is  public,  ao  as  to  justify  the  exercise  in  its 
behalf  of  the  power  of  eminent  domain.     The 
"fact  that  it  has  not  been  fully  completed  be- 
tween the  termini  indicated  in  ita  articlea  of 


incorporation,  or  that  there  is  at  present  no 
town,  city,  or  settlement,  or  other  railroad,  at 
its  proposed  southeastern  terminus,  or  that  ita 
propoeed  route  is  through  a  rough,  mountain- 
ous, and  sparsely  settled  country,  or  that  the 
plaintiff  has  not  yet  fully  equipped  the  road, 
or  supplied  itself  with  complete  and  perfect 
terminal  facilities,  or  that  it  haa  not  charged 
the  passengers  upon  ita  railroad  any  fare,  dom 
*not'«flE^t  its  right  to  exercise  the  power  of 
eminent  domain.  The  queation  of  public  use 
la  not  determined,  as  a  matter  of  law.  by  any 
of  these  things,  but  by  the  fact  that  the  pro- 
posed road  is  intended  as  a  highway  for  the 
use  of  the  public,  in  the  transportation  of 
freight  and  passengers.  And  ii  can  make  no 
difference  that  ita  use  may  be  limited  by  cir- 
cumstancea  to  a  small  part  of  the  community. 
Its  character  is  determined  by  the  right  of  tne 
public  to  use  it,  and  not  by  the  extent  to  which 
that  right  is  exercised.  State,  De  Camp,  v. 
Hibernta  Underground  R,  Co,  47  K.  J.  L.  48; 
Pliillim  V.  Watwn,  68  Iowa,  28;  Rom  v.  Dams, 
97  Ind.  79. 

If  everyone  having  occasion  to  use  the  road 
as  a  passenger  or  for  the  transportation  of 
freight  may  do  ao,  and  of  right  may  require 
the  plaintiff  to  serve  him  in  that  respect,  it  is 
a  public  way,  although  the  number  actually 
exercising  the  right  is  very  small.  The  findings 
of  the  court  show  that  the  enterpriae  in  which 
plaintiff  is  engaged,  and  for  which  it  requires 
the  land  in  question,  is  of  this  character,  and 
therefore  we  nave  no  alternative  but  to  affirm 
the  ludgment. ,  In  doing  so,  however,  we  do 
not  desire  to  be  understood  as  holding  that  a 
railroad  conatrocted  by  a  mill  company  for  the 
evident  purpose  of  tranaporting  logs  to  ita 
mill  can  become  a  public  highway,  so  aa  to 
justifjr  the  exercise  of  the  power  of  eminent 
domain  in  its  behalf,  because  of  any  declaration 
in  its  articles  of  incorpoiation  to  that  effect, 
or  on  account  of  any  right  of  the  public  to  uae 
it  for  the  transportation  of  freight  and  passen- 
gers. No  such  Question  is  presented  by  this 
record.  The  findings  of  the'  court  by  which 
we  are  bound,  ne^^ative  auch  an  inference, 
and  thia  decision  is  based  upon  the  facts  aa 
found  by  the  court  below. 

The  judgment  must  therefore  he  ajftrmed* 
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STATE  of  Missouri,  ex  rel.  ST.  LOUIS  UN- 
DERGROUND SERVICE  CO^IPANY, 

e. 

Michael  J.  MURPHY. 


(. 


.Mo.. 


.) 


!•  Aeltyliaanopowertog^nuittoaeoiv 
poimUon  the  ri^ht  to  lay  mbway n  for 


electric  wires  under  all  the  city  streets  withoat 
r«8ervlQff  the  power  of  supervision  and  control, 
not  only  of  the  work  of  ezcavatln?  in  thestreeta, 
but  of  aU  matters  incident  to  ita  location,  con- 
struction, maintenance,  and  use,  althouirh  the 
sole  purpose  of  the  subway  may  bettiatof  leaalnv 
to  public  wire-using  corporations. 
8,  The  only  power  of  re^olAtloii  Im- 
pliedly reserved  by  a  olty  on  giving  to  a 
telegraph  company  or  other  such  corporation  ita 


NoEBi—Grant  of  praneMees  to  tleetrical  eubway 

ecmpanUe. 
Tbededston  airalnst  the  validity  of  a  grant  to  an 
electrical  subway  company  of  the  right  to  malie 
-^ob  a  eabwaj  under  streets,  made  in  the  above 


case  of  Statb,  St.  Louis  TJNnnBonoinn)  SxBTMm 
Co..  V.  MURPHT,  Is  based  on  the  fact  that  the  com- 
pany, although  declared  a  common  carrier  by  the 
ordinance,  waa  not  bound  to  perform  services  for 
or  allow  the  uae  of  its  subway  by  other  electrie 
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ooDsentthat  electric  wires  may  be  laid  under  tbe 
streets  is  such  regulation  as  tbe  safety  and  wel- 
fare of  tbe  public  may  demand,  where  tbe  corpo- 
ration derives  its  power  to  place  wires  under- 
ground from  tbe  state,  subject  only  to  the 
consent  of  tbe  municipality. 
3«  An  ordinanee  g^rantinfl^  to  a  sabwa^r 
company  and  its  assigns  the  rifir^^  ^ 
occupy  space  under  any  streets  in  the  city 
for  the  period  of  fifty  years,  to  the  practical  ex- 
clusion of  all  other  public  uses,  with  power  to 
select  its  own  patrons  and  dictate  its  o?m  terms 
and  elect  which  streets  It  will  use,  is  void  as  an 
attempt  to  surrender  the  power  to  regrulate  tbe 
underirround  use  of  streets  by  wire- using  com- 
panies. 

(JRoMnson,  J.,  dimentsj 

(June  2, 1896.) 

APPLICATION  for  a  writ  of  maDdamus  to 
compel  defendant  to  allow  relator  to  con- 
Btruct  a  subway  beneath  tbe  public  streets  of 
tbe  city  of  St.  Louis.    Denied. 

Tbe  facts  are  stated  in  tbe  opinioDS. 

JUesiTS.  John  G.  Chandler,  R.  L.  Mc- 
Laran,  E.  A.  Noonan^aDd  Boyle,  Priest, 
Ss  Lehman  for  relator. 

Mesirs,  D.  D.  Fisher  and  Edward  C. 
Kehr,  for  respondent: 

A  municipal  corporation  possesses,  and  can 
exercise,  only  such  powers  as  are  conferred  by 


its  charter.  All  acts  beyond  the  scope  of  (be- 
powers  ^ranted  are  void.  Under  tbe  present 
charter  tbe  city  has  no  power  to  lay  oonduita- 
and  pipes  for  the  transmission  of  electricity, 
and  therefore  no  power  to  grant  to  others  i^ 
franchise  to  use  tbe  streets  for  that  purpose. 

1  Dill.  Mun.  Corp.  4tb  ed.  §  89;  Charter  of 
St.  Louis,  art.  8,  §26,  Rev.  Stat.  1889,  pp.  208^ 
2100;  tipaulding\  Peabody,  153  Mass.  129,  10- 
L.  R.  A.  897. 

If  tbe  power  is  claimed  to  exist,  it  can  only 
be  derived  from  the  power  of  the  city  to  regu- 
late the  use  of  its  streets.  But  a  street  can  be- 
devoted  only  to  public  use,  and  an  ordinance- 
wfaich  diverts  it  to  private  use,  or  curtails  tbe 
right  of  the  city  to  control  it  at  all  times  fur- 
public  use,  is  ultra  tires  and  void. 

Dill.  Mun.  Corp,  §§  97,  656,  also  §§883, 716;. 
Bdcher  Svgar  Rtf.  Co.  v.  St.  Louis  Grain  Ele- 
vator Co,  82  Mo.  121,  101  Mo.  192,  8  L.  R.  A. 
801;    Qlaessner   ▼.    Anheuser-Busch    Brewing' 
Asso,  100  Mo.  608;  Schopp  v.  8t,  Louis,  llT 
Mo.  131,  20  L.  R  A.  788;  Glasgow  v.  St.  Uuis, 
87  Mo.  678;  Cumminga  ▼.  St,  Louis,  90  Mo. 
259;  Matthews  y.  Alexandria,  68  Mo.  115.  8(V 
Am.  Rep.  776:  Illinois,  St,  L.  R.  db  Canal  Co, 
V.  St.  Louis,  2  Dill.  70;  Davis  v.  New  York,  14 
N.  Y.  506.  67  Am.  Dec.  186;  Milhau  v.  Sharp, 
27  N.  Y.   611,  84  Am.  Dec.  814;  Goszler  v. 


oompanies,  and  was  not  obliged  in  any  way  to  use 
them  or  cause  them  to  be  used,  while  it  was  given 
the  right  to  occupy  every  street  in  the  city  for  fifty 
years.  It  would  seem  from  tbe  opinion  of  tbe 
court  that  the  decision  would  bav9  been  different 
if  the  ordinance  had  required  tbe  subway  com- 
pany to  serve  tbe  public  either  by  its  own  wires  or 
by  tbe  wires  of  other  oompaoies  using  its  subway. 
In  tbe  absence  of  any  obligation  on  the  part  of  the 
company  It  is  held  that  tbe  grant  was  not  for  pub- 
lic use,  and  therefore  was  invalid. 

In  New  York  subway  statures  which  have  been 
held  constitutional  have  provided  for  tbe  construc- 
tion of  conduits  of  electric  wires  under  streets  and 
for  tbe  appointment  of  subway  commissioners  with 
power  to  compel  ail  companies  operating  elec- 
tric lines  to  use  tbe  subways. 

A  statute  confirming  a  contract  between  subway 
oommissioners  and  a  subway  company  for  laying 
subways  is  systained  in  Western  U.  Teleg.  Co.  v. 
New  Yoric  (C.  a  8.  D.  N.  Y.)  8  L.  H.  A.  449,  and  Unit- 
ed States  III  um.  Co.  v.  Hess.  19  N.  Y.  8.  R.  883.  Tbe 
court  in  the  former  case  said:  ^*The  statute  is  none 
tbe  less  an  exercise  of  the  police  power  and  within 
the  competency  of  tbe  legislature  because  of  the 
special  privileges  given  to  the  subway  company." 

As  to  police  regulation  of  electric  companies 
generally,  see  note  to  State,  Laclede  Gaslight  Co., 
T.  Murphy  (Mo.)  81 L.  K.  A.  796. 

The  contract  sustained  in  the  above  cases  author- 
ixed  the  subway  company  to  charge  a  rental  for 
the  use  of  the  subways,  and  contained  provisions 
reserving  such  control  in  tbe  comnussioners  over 
them  as  were  calculated  to  secure  to  all  companies 
desiring  to  use  them  reasonable  facilitleb  and  pro- 
tection. It  con  tained  a  provision  by  w  bich  all  com- 
panies  occupying  space  in  tbe  subways  were  to 
own  their  own  conductors  and  have  tbe  full  man- 
agement and  control  thereof,  subject  to  tbe  rights 
of  all  other  occupants  and  such  reasonable  rules 
and  regulations  as  should  be  made  by  the  commis- 
sioners. It  also  contained  a  stipulation  that  the 
oommissioners  would  use  all  lawful  means  to  com- 
pel all  companies  to  place  their  conductors  in  the 
subways  and  pay  a  fftir  rental  for  tbe  same,  but  it 
provided  in  express  terms  that  it  should  not  be 
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construed  as  granting  to  tbe  subway  company- 
any  exclusive  privileges  or  franchise.  Western  U» 
Teleg.  Co.  v.  New  York,  supra. 

A  subway  company  which  obtained  permiseioi> 
to  construct  conduits  and   lay  wires  in  certain 
streeis  of  New  York  under  certain  conditions^ 
among  which  was  tbe  requirement  that  the  work 
should  be  performed  under  the  control  and  super* 
vision   of    tbe  commissioner    of    public  worka 
claimed  to  have  a  contract  right  under  this  permis- 
sion, to  use  such  streets,  and  contested  tbe  validity 
of  New  York  Laws  1885.  chap.  409.providing  that  tb^- 
approval  of  a  board  of  oommissioners  of  electric 
subways  must  be  obtained  before  ccmstructiug 
such  a  conduit.    But  tbe  New  York  court  of  ap- 
peals decided  that  it  did  not  have  such  a  contract, 
and  that  even  if  it  did  it  was  subject  to  tbe  police- 
power.   People,    New  York  Electric    Lines  Go.» 
V.  Squire,  107  N.  Y.  503.    This  decision  was  af- 
firmed by  the  Supreme  Court  of  tbe  United  States 
(145  U.  8. 175,  86  L.  ed.  666),  in  which  it  was  also  de- 
cided that  the  provision  of  tbe  New  York  statute- 
requiring  electric  companies  to  pay  tbe  salaries  of 
the  subway  cbmmiesiouers  did  not  violate  the  14tb  * 
Amendment  of  the  Federal  Constitution   by  de- 
priving them  of  4>roperty  without  due  process  of 
law. 

That  telegraph  companies  may  be  compelled  to 
place  their  wires  underground  although  they  have- 
accepted  tbe  benefits  of  the  United  States  Itevlsed 
Statutes,  St  5268, 5068.  giving  them  the  right  to  op- 
erate their  lines  over  post  roads,  was  decided  in 
American  Rapid  Teleg.  Co.  v.  Hess  (N.  Y.)  18  L.  U. 
A.  454;  Western  U.  Teleg.  Co.  v.  New  York  (a  C.  8. 
D.  N.  Y.)  8  L.  B.  A.  449;  H.  Clausen  &  Sons  Brewing- 
Co.  V.  Baltimore  &  O.  Teleg.  Co.  (N.  Y.  Sup.  Ct.)  9- 
Am.  Elec.  Cas.  210. 

The  discretion  given  to  the  board  of  electrical 
control  in  respect  to  tbe  construction,  use,  and 
control  of  subways  under  tbe  New  York  act  of  1887,. 
chap.  716.  S 1,  is  held  to  be  beyon^  Judicial  review^ 
in  tbe  absence  of  fraud  or  improper  motives.. 
United  States  Ilium.  Co.  v.  Hess,  19  N.  Y.  8.  R.  888.. 

In  case  of  unjust  discrimination  by  the  board  of 
electrical  control  between  electric  companies  tb»> 
New  York  act  of  1887,t  7, provides  a  remedy  by  man— 
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Ge/yrgetown,  19  U.  S.  6  Wbeat.  593,  5  L.  ed. 
839;  F\riend  ▼.  I^frter,  50  Mo.  App.  89;  Lake 
Baiand  EUe.  R.  Co.  ▼.  Baltimore,  77  Md.  352, 
20  L.  R  A.  126;  Gale  ?.  Kalamazoo,  23  Mich. 
844.  9  Am.  Rep.  80. 

The  fraocbises  ^raDted  by  the  ordinaDces  in 
question  are  oot  lor  a  putilic  use,  but  for  the 
private  use,  gain,  and  emolument  of  the  sub- 
way oompany,  its  successors  or  assigns,  and 
such  franchibes  so  granted  are  utterly  void. 

Loitell  V.  Boston,  111  Mass.  454,  15  Am. 
Rep.  ^;  Opinion  of  the  Justices,  150  Mass. 
592.  8  L.  R  A.  487;  Belcher  Sugar  Ref.  Co,  ▼. 
St.  Louis  Grain  Elevator  Co,  82  Mo.  121;  Sa- 
tannah  ▼.  Hancock^  91  Mo.  54;  Kansas  ▼. 
Baxrd,  98  Mo.  2I5;  St.  Dmis  County  Ct.  v. 
Griswold,  58  Mo.  175. 

Soch  grant  is  void  because,  tf  valid,  it  will 
deprive  the  city  of  the  control  and  regulation 
of  its  streets,  and  prevent  it  from  discharging 
its  public  duties. 

Dill.  Mun.  Corp.  g  716;  St.  Louis  v.  BeU 
TeMi.  Co,  96  Mo.  623,  2  L.  R  A.  278. 

The  sole  purpose  for  which  the  conduits  are 
constructed  and  used  by  the  subway  company 
is  to  rent  or  lease  them  to  others  for  its  private 
l!aio  and  emolument,  and  upon  its  own  terms. 
The  city  is  not  authorized  to  rent  or  lease  any 


portion  of  its  streets  for  private  use,  and  hence 
cannot  confer  any  such  right  on  the  subway 
company. 

Glasgow  v.  8t,  Louis,  87  Mo.  678:  Schorvp  v. 
St.  Louis,  1 17  Mo.  131.  20  L.  R  A  788 :  Glaessner 
V.  Anheuser-Busch  Brewing  Astp,  100  Mo.  508. 

Where  the  act  undertaken  is  ultra  tires  of 
the  corporation,  there  can  be  no  estoppel. 
Power  cannot  be  created  by  estoppel. 

Bigelow,  Estoppel,  5th  ed.  pp.  466,  467,  also 
p.  849;  Cababe,  Estoppel,  125,  126;  ScavM  v. 
Thayer,  105  U.  S.  148,  26  L.  ed.  968;  Winters 
V.  Armstrong,  37  Fed.  Rep.  508. 

The  ordinance  being  executory  as  to  the  por- 
tion of  the  term  yet  to  come,  it  is  not  only  the 
right  but  the  duty  of  the  city  to  disaffirm  and 
abandon  it. 

TTUfmas  v.  West  Jersey  R.  Co.  101  U.  8.  71^ 
25  L.  ed.  950;  Pennsylvania  R.  Co.y.  St.  Louis, 
A.  dt  T.  H.  R.  Co.  118  U.  8.  290, 80  L.  ed.  83; 
Oregon  R.  dt  Nat.  Co.  v.  Oregonian  R.  Co.  130 
U.  8.  1,  82  L.  ed.  837;  Mallary  v.  Hanaur  Oil 
Works,  86  Tenn.  598;  St,  Louis  v.  Davidson, 
102  Mo.  149;  Bowman  Dairy  Co.  v.  Mooney,  41 
Mo.  App.  665. 

The  relator  has  not  acquired  title  to  the  fran- 
chise in  question,  nor  has  it  legal  capacity  to 
assume  or  perform  public  duties  under  it. 


damos  to  compel  the  board  to  furnish  Just  and 
equal  facilities,  and  an  Injunction  is  not  the  proper 
remedy^  In  such  case.    ItAd. 

An  electrlo-li^rbt  company  which  had  applied  for 
and  been  srranted  the  right  to  place  Its  wires  in  the 
pubfray.and  had  placed  them  therein  with  koowl- 
edfre  of  the  rental  price  fixed  therefor,  on  refusal 
to  pay  the  rental,  clalmlngr  that  it  was  exorbitant, 
net  a  threat  of  the  removal  of  its  wires  by  appllca- 
tioQ  for  an  injunction.  But  an 'injn  action  was 
denied  on  the  ground  that  Its  remedy.  If  it  had  any, 
was  by  mandamus  under  the  New  York  act  of  18S7, 
C7.  But  It  was  also  decided  that  it  must  pay  or 
offer  to  pay  reasonable  rental  in  order  to  obtain 
any  remedy  under  the  statute.  Brush  Electric 
IJlum.  Co.  V.  Consolidated  Teleg.  &  B.  S.  Co.  00 
Hun,i46,  AiOrmlnff  15  N.  Y.  Supp.  8L  The  court 
likened  the  interest  of  the  owner  of  an  electric 
▼ire  In  such  a  subway  to  that  of  a  pa88eoger*s 
right  to  a  place  In  a  railroad  car,  subject  to  term- 
iDation  in  case  of  failure  to  pay  the  rates  required. 

The  validity  of  the  New  York  subway  acts  was 
also  recogrnized  in  United  States  lUum.  Co.  v.Orant, 
6iiHun,  222,  although  the  questions  actually  de- 
cided were  as  to  the  riffht  of  the  public  authorities 
to  remove  dangerous  wires  from  the  streets  where 
the  board  of  electrical  control  was  alleged  to  have 
refused  permission  to  make  the  proper  repairs  to 
the  electric  plants. 

The  making  and  execution  of  a  contract  for  the 
construction  of  electric  sutrwaysin  the  city  of  New 
fork  was  enjoined  at  the  suit  of  a  tax  payer  aut  hor- 
ized  by  New  York  Laws  lfi87,  chap.  07H,  where  the 
proposed  contract  was  uncertain  in  many  of  its 
proTiaions  and  omitted  to  include  as  a  part  thereof 
a  resolution  of  the  board  of  electrical  control  io 
regard  to  the  streets  in  which  and  the  time  when 
the  subways  were  to  be  constructed,  or  to  bind 
the  contract  to  such  construction,  and  provides 
that  the  decision  of  the  board  as  to  the  use  of  the 
Bubwaye  shall  be  final,  and  gives  the  option  to  the 
city  to  purchase  the  subways  subject  to  encum- 
brances placed  thereon  by  the  company.  Arm- 
strong V.  Grant,  66  Hun,  2S98.  The  court  saya  the 
contract  would  leave  it  to  the  volition  of  the  con- 
tractor to  construct  subways  or  not^  and  this  was 
deemed  the  moat  serloas  defect. 


An  electric-light  company  has  no  such  rights  in 
the  subway  in  wlilch  its  wires  have  been  plHoed  aa 
to  entitle  it  to  interfere  with  the  action  of  the 
board  of  electrical  control  for  the  construction  of 
other  subways.  Manhattan  Electric  Light  Co.  v. 
Grant,  81  N.  Y.  8.  R.  264. 

The  constitutioDailty  of  the  New  York  subway 
acts  was  also  sustained  in  United  Lines  Teleg.  Co.  v. 
Grant,  197  N.Y.  7.  by  upholding  an  assessment  upon 
a  telearaph  company  for  its  aliare  of  the  expense 
of  building  a  subway  and  placing  the  electric  wires 
therein. 

An  exclusive  right  to  maintain  subways  and  con« 
duits  for  electrical  conductors  was  claimed  by  a 
subway  company,  but  denied  by  the  court.  In  Em- 
pire City  Subway  Co.  v.  Broadway  ft  S.  A.  K.  Co.  87 
Hun,  279.  The  court  said  it  found  no  statutory 
provision  showing  chat  the  legislature  Intended  to 
confer  an  exclusive  right  upon  any  corporation  or 
authorizing  the  grant  of  such  a  franchise  by  mun- 
icipal or  state  authorities,  while  it  further  found 
that  the  contract  with  the  subway  company  ex- 
pressly provided  that  it  did  not  give  any  exclusive 
privileges.  The  right  of  a  street  surface  railroad 
conapany  to  have  its  own  subway  for  its  cable  was 
therefore  sustained  as  against  a  subway  company. 

In  New  Jersey  a  statute  was  enacted  creating  a 
board  of  commissioners  of  electrical  subways,  and 
providing  for  the  placing  of  electrical  conductors 
undergrou nd  in  cities.  Thia  act  was  In  question  in 
Presbyterian  Church  v.  Electrical  Subways  Comrs. 
66  N.  J.  L.  486,  but  the  only  question  raised  under 
it  was  as  to  its  power  to  grant  a  franchise  for  erect 
ing  polls  and  wires  in  the  streets  for  the  transmis- 
sion of  electricity  for  a  street  railway.  It  was 
decided  that  .the  board  did  not  have  power  to 
grant  a  franchise.  But  this  statute  has  since  been 
repealed  by  N.  J.  Lawa  1884,  chap.  7. 

The  great  danger  and  inconvenience  caused  by 
the  numerous  electric  wires  which  have  been  hung 
in  the  streets  of  large  cities  within  recent  years 
and  which  have  caused  the  legislation  referred  to 
in  the  above  cases  will  undoubtedly  cause  still 
further  legislation  in  other  states.  The  cases  cited 
in  this  note  probably  represent  only  the  beginning 
of  the  law  oa  this  subject.  B.A.B. 
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Central  Tramp.  Co,  r.  Pulltnan'i  Palace  Onr 
Co.  189  U.  8.  24, 85  L.  ed.  66;  1  Rev.  Stat.  1889, 
§g  4916.  4918;  MePheetere  ▼.  Merimae  Bridge 
CS.  28  Mo.  486;  SUwart  v.  Janee,  40  Mo.  140. 

The  relator  Dever  acquired  title  to  the  f  ran- 
chiaes  attempted  to  he  granted  hy  these  or- 
dinances. The  alleged  assignment  and  trans- 
fer by  sheriff's  sale  are  yoid,  and  did  not  pass 
any  right  or  title  whatever.  The  power  to 
make  such  transfers  is  not  given  hy  statute  and 
does  not  exist  at  common  law. 

8tat.  1889,  vol.  2,  $4916,  p.  1109;  SUwaHyr. 
Jonee,  eupra;  Freeman,  Executions,  $  126,  p. 
807;  Wood  ▼.  Truckee  Tump.  Co,  24  Cal.  474; 
Herman,  Executions,  p.  651;  East  Alabama  R. 
Co.  Y.  Doe,  Visaeher,  114  U.  8.  858.  29  L.  ed. 
140;  Cue  ▼.  Tide  Water  Canal  Co.  86  U.  8.  24 
How.  267, 16  L.  ed.  686;  Thompeon  t.  Adanu, 
98  Pa.  66. 

After  a  hearing  on  demurrer.  M>elkr* 
Istne*  J.,  on  June  26,  1896,  delivered  the  fol- 
lowing opinion: 

On  the  15th  day  of  Fehraary,  1889,  an  ordi- 
nance of  the  citv  of  8t  Louis,  No.  14,798, 
entitled  "An  ordinance  to  provide  for  layinr 
electric  wires  undergroapd,"  was  passed  and 
approved.  By  §  1  permission  and  aaihority 
were  granted  the  National  Subway  Company 
of  Missouri,  its  successors  and  assies,  to  con- 
struct, maintain,  and  operate  conduits,  pipes, 
mains,  conductors,  manholes,  and  service  and 
supply  pipes  in  any  of  the  streets,  alleys, 
squares,  avenues,  and  public  highwavs  of  the 
city  of  St  Louis,  for  the  term  of  thirty-five 
consecutive  years.  The  objects  are  declared 
to  be  that  of  * 'distributing  and  maintaining  a 
line  or  lines  of  electric  and  other  wires,  to- 
gether with  all  necessary  feeders.outlets.service 
wires  or  other  electrical  conductors  to  be  used 
for  the  traosmission  of  electricity  for  any  and 
all  purposes."  It  was  further  provided  that 
before  said  company,  its  successors  or  assigns, 
should  lay  any  conduits  or  pipes  in  any  of  the 
streets,  it  should  submit  to  the  board  of  pub- 
lic improvements  its  plans,  and  the  same 
should  be  approved.  Section  2  prescribed  the 
manner  and  depth  in  which  conduits  and 
pipes  should  be  laid  In  the  streets.  Section  8 
required  the  work  to  be  done  with  the  least 
possible  injury  or  delay  to  the  public,  and  that 
the  streets  be  left  in  proper  condition.  Section 
4  required  the  deposit  of  $1,000,  to  secure  the 
proper  repair  of  streets,aod  impose  a  penalty  for 
neglect  to  repair.  Section  5:  The  corporation 
is  declared  to  be  a  common  carrier,  and  is  re- 
quired to  permit  any  person  or  persons,  com- 
pany or  companies,  to  use  said  system  of  un- 
derground conduits  upon  terms  agreed  upon  by 
the  respective  parties,  and,  in  case  of  a  failure 
to  agree,  srbitration  was  provided  for.  Sec- 
tion 6  requires  the  corporation  to  furnish,  in 
addition  to  other  taxes  assessed  by  law,  and 
maintain  at  its  own  expense,  all  the  wires  of 
the  fire  and  police  alarm  and  telephone  service 
of  the  city  of  St.  Louis,  free  of  charge  to  the 
city.  Section  7  makes  the  corporation  subject 
to  ordinances  of  the  city  now  in  force,  or  that 
may  hereafter  be  passed,  in  relation  to  making 
excavations  in  streets.  Section  8  nullified  the 
ordinance  unless  a  bond  for  $25,000  with  ap- 
proved security,  should  be  fll^  in  ninety  days, 
conditioned  for  the  faithful  observance  of  the , 
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ordinance.  The  ordinance  was  also  made  aqli . 
unless  work  was  commenced  in  sixty  days. 
Section  8  declares  a  forfeiture  for  yiolation  of 
the  conditions  and  provisions  of  the  ordinance. 
Section  10  giyes  the  city  the  right  to  purchase 
the  property  at  the  end  of  the  term  granted. 

On  February  6,  1891,  Ordinance  No.  16,953 
was  passed,  entitled  '*An  ordinance  amenda- 
tory of  Ordinance  No.  14.798  of  the  city  of  St. 
Louis  entitled  'An  ordinance  to  provide  for 
the  laying  of  electric  wires  underg^und.'  * 
This  ordinance  strikes  out  §§  6  and  10  of  Ordi- 
nance 14,798,  and  substitutes  for  §§  1.  4,  and 
6  three  other  sections.  The  only  material 
change  made  by  g  1  is  to  extend  the  duration 
of  the  francbiaes  to  fifty  years,  and  to  grant 
the  right  to  distribute  and  maintain  "electric, 
telegraph,  telephone,  and  other  wires."  No 
material  change  was  made  in  §  4.  Section  5, 
as  amended,  besides  declaring  said  company, 
its  successors  and  assigns,  a  common  carrier, 
requires  a  payment  to  the  city  for  the  rights 
and  franchises  granted  semiannually  in  advance 
of  the  sum  of  $600.  No  provision  is  left  for 
the  use  of  wires  by  the  city,  or  the  right  of 
any  other  company  or  person  to  u.^  them. 

Said  National  Subway  Company  was  incor- 
porated January  28,  1889,  under  the  act  pro- 
yiding  for  the  Incorporation  of  telegraph  and 
telephone  companies,  now  art.  6,  chap.  42, 
Rev.  Stat.  1889,  with  a  capital  stock  of  $260,- 
000.  divided  into  25,000  shares  of  $10  each. 
The  purposes  of  the  incorporation,  as  declared 
in  the  articles  of  association,  are  to  construct, 
own,  operate,  and  maintain  a  line  of  under- 
eround  magnetic  telegraph  in  the  city  of  St 
Louis.  On  the  5th  of  February.  1889,  the  board 
of  directors  sold  and  assigned  all  the  righu 
and  franchises  granted  by  said  ordinance  to 
Charles  Sutter  for  the  consideration  of  $100. 
On  the  26th  of  February,  1889.  the  St.  Louis 
Subway  Company  was  incorporated  under 
srt.  8,  chap.  21,  Rev.  Stat.  1879,  as  a  private 
business  corporation,  with  a  capital  stock  of 
$500,000.  divided  into  60.000  shares  of  $10 
each,  which  was  slleged  to  have  been  actually 
paid  up  in  lawful  money  of  tbe  United  States. 
Of  this  stock  the  said  Charles  Sutter  subscritied 
for  49,800  shares.  The  purposes  of  this  cor- 
poration, as  declared  in  the  articles,  were: 
"To  lay  out  and  maintain,  construct,  and 
operate,  lines  of  subway  in  this  state  for  the 
purpose  of  carrying  wires  for  the  transmission 
of  electricity  and  electric  currents,  and  in  and 
about  said  business  to  acquire  and  bold  such 
property y  both  real  and  personsl,  as  may  be 
requisite  and  necessary  in  the  premises;  to 
make  all  necessary  leases,  contracts,  and  other 
agreements  as  may  be  required  to  carry  out  tbe 
purposes  of  the  company."  On  February  28, 
I8b9,  this  corporation  was  organized,  and  pur- 
chased from  Charles  Sutter  the  rights  and 
franchises  granted  under  said  ordinances,  for 
which  it  agreed  to  pay  $498,000.  Mr.  Sutter 
accepted  49,800  shares  of  fully  paid-up  stock 
in  satiAfaction  of  the  purchase  price.  The 
other  shareholders,  except  one  who  subscribed 
for  26  shares,  paid  for  their  stock  by  services 
rendered.  From  June,  1889,  to  the  end  of 
that  year,  the  St.  Louis  Subway  Company  ob- 
tained permits  upon  plans  approved  by  the 
board  of  public  improvementa,  and  caused  a 
line  of  subways  to  be  constructed,  about  1^ 
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miles  in  length,  m  follows:  On  Broadway, 
from  Elm  street  to  St.  Charles;  on  Aflarket 
street,  from  Broadway  to  Tenth;  on  Tenth 
street,  from  Market  to  Chestnut;  and  on  Chest- 
out  street,  from  Tenth  to  Fourteenth  streets. 
Tbe  subways  occupy  a  space  in  the  streets 
about  6  feet  deep  and  8  feet  wide,  with  man- 
boles  about  5  to  6  feet  in  diameter  at  each 
street  crossing,  and  at  other  poiots  where  ob 
ftirnrtions  are  to  be  passed.  From  1889  to 
1894  nothing  was  done  in  the  way  of  building 
conduits. 

OA  the  10th  da^  of  May,  1890,  John  B. 
O'Mera  obtained  judgment  against  the  St. 
Louis  Subway  Company  in  the  St.  Louis  cir- 
cuit court  for  $8,869.28,  for  work  done  on  the 
subways  above  mentioned,  and  on  the  10th 
day  of  June,  IbOO,  Emile  A.  Mej  sen  burg  ob- 
tsioed  a  judgment  against  it  in  the  same  court 
for  142,911.22,  on  account  of  work,  material, 
sod  money  applied  to  the  construction  of  said 
subways.  Upon  these  judgments  executions 
were  issued,  and  the  sheriff  seized  all  the  right, 
title,  and  interest  of  the  St.  Louis  Subway 
Company  in  and  to  the  franchise  acquired  by 
it  under  Ordinance  14.798,  and  all  its  title  in 
and  to  the  subways  above  mentioned,  and  all 
pipes,  mains,  iron,  etc.,  belonging  to  said  com- 
pany, and  on  July  21,  1890,  sola  the  same  to 
£mi]e  A.  Mey sen  burg  for  the  sum  of  $1,000, 
to  whom  the  sheriff  executed  a  deed  as  for  the 
sale  of  real  estate.  Alias  executions  were 
issued  on  said  judgments,  and  the  same  prop- 
erty seized  and  sold  under  them,  as  personal 
property,  on  January  7,  1891,  at  which  sale 
Emile  A.  Mevsenburg  was  again  the  purchaser 
at  the  sum  of  $oOO,  and  for  which  he  received 
s  bill  of  sale  from  the  sheriff. 

Tbe  relator,   the   St.  Louis  Underground 
Service  Company,  was  incorporated  February 
26,  1891,  as  a  private  business  corporation, 
under  art.  8,  chap.  42,  Rev.  Stat.  1889,  with  a 
named  capital  stock  of  $1,000,000,    divided 
into  10.000    shares  of  $100  each,  which  is 
alleged  to  have   been  fully  paid  in  lawful 
money.    Tbe  stock  was  subscribed  as  follows: 
Emile  A.  Meysenburg,  9,000  shares;  Robert 
McLaren,  250;  Benjamin  Yon  Puhl,  250;  An- 
drew J.  Cooper,  250;  and  Charles  Sutter,  250 
shares.    The  purposes  for  which  this  compsny 
was  organized  "  are  to  lay  out  and  maintain, 
construct  and  operate,  lines  of  subway  in  this 
state  for  tbe  purpose  of  carrying  wires,  for  the 
transmission  of  electricity  and  electric  currents; 
shK>  to  lay  out,  construct,  and  maintain  and 
operate,  lines  of  pipes,  mains,  and  conductors 
ID  this  state  for  the   purpose  of   distributing 
lubetances,  either  for  fuel  or  illuminating  pur- 
poses, or  for  both,  and  for  said  purposes  to 
tcqoire  and  hold  such  properly,  both  real  and 
personal,  as  may  be  requisite  and  necessary  in 
the  premises,   lo  make  all  necessary  leases, 
coD'racts,  and  other  agreements  as  may  be  re- 
quired to  carry  out  the  purposes  of  the  com- 
pany."   Emile  A.  Meysenburg,  on  March  10, 
1^1,   for    the    expressed    consideration    of 
1900.000,  by  bill  of  ssle  transferred  to  the  St. 
Louis  Underi^round  Service  Company  all  the 
property  and  rights  he  acquired  by  purchase 
at  the  sheriff's  sales  above  mentioned.     By  this 
transfer  he  paid  his  subscription  for  the  9,000 
•hares  of  stock  subscribed  by  him.    From  this 
^me,  March  10,  1891,  until  the  summer  of 
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1894,  tbe  St.  LouIb  Underground  Service 
Company  did  nothing  in  the  way  of  building 
conduita^  In  May,  1894,  relator  made  appli- 
cation for  and  received  a  permit  to  lay,  and 
laid,  a  subway  180  feet  In  length,  on  Olive 
street,  from  Broadway  east  to  an  sllev  at  the 
middle  of  the  block,  and  south  on  said  alley 
to  a  point  opposite  the  operating  room  of  the 
Postal  Telegraph  Company,  in  the  Laclede 
building;  and  on  August  20  it  obtained  a  per- 
mit and  constructed  a  subway  on  Fourteenth 
street,  from  Chestnut  to  tbe  alley  in  the  middle 
of  the  block,  and  about  16  feet  into  the  alley» 
to  a  telegraph  pole,  about  165  feet  in  length. 

In  November,  1894.  relator  made  applicatioD 
in  due  form  to  respondent,  aa  street  commis- 
sioner, for  permit  to  construct  conduits  on 
Chestnut  street.  The  plans  had  previously 
been  submitted  to  and  approved  by  the  board 
of  public  improvement  Respondent  refused 
to  grant  the  permit.  This  proceeding  is  by 
mandamus  to  require  the  respondent,  as  street 
commissioner,  to  grant  the  permit.  A  writ 
waa  issued  and  respondent  has  made  return 
thereto,  to  which  relator  demurred.  From  the 
pleadings  and  the  evidence  taken  the  foregoing 
facts  are  deduced. 

While  the  legal  questions  involved  are  raised 
by  demurrer  to  the  return,  the  entire  case  was 
presented  by  oral  argument  and  brief  of  coun- 
sel, and  we  will  conrider  the  merits  of  the  case 
without  regard  to  the  form  in  which  it  has 
been  presented. 

1.  A  number  of  questions  were  discussed  by 
counsel,  both  in  argument  and  brief,  but  the 
most  important,  and,  aa  we  think,  the  con- 
trolling one,  is  whether  the  city  of  St.  Louis 
had  the  power  to  grant  to  the  National  Sub- 
way Comimny  the  franchises  now  claimed  by 
relator.  If  it  had  no  such  power,  and  is  not 
estopped  by  what  it  has  done  in  afiirmance  of 
its  grant,  the  controversy  necessarily  ends,  and 
consideration  of  other  questions  will  be  un- 
necessaiT.  Municipal  aa  well  as  other  corpo- 
rations derive  their  power  from  the  legislature* 
and  can  exercise  none  not  confided  to  tbem. 
To  the  charter  of  the  city  of  St.  Louis,  then, 
we  must  look  for  authority  to  make  tbe  con- 
tract in  question.  State  v.  Clarke,  54  Mo.  86» 
14  Am.  Rep.  471.  The  charter  undoubtedly 
vests  in  the  city  large  power  and  control  over 
the  streets  and  other  public  property  within  its 
limits.  It  has  power  to  establish,  open,  and 
vacate  all  streets,  public  grounds,  and  squares* 
and  regulate  the  use  thereof;  to  lease  portions 
of  the  unimproved  wharf;  to  license,  tax,  and 
regulate  telegraph  companies  and  street-rail- 
road cars;  to  have  sole  power  and  authority  to 
grant  to  persons  or  corporations  the  right  to 
construct  railways  in  the  city;  and,  finally* 
to  pass  all  such  ordinances,  not  inconsistent 
with  the  provisions  of  the  charter  or  tbe  laws 
of  the  state,  as  may  be  expedient  in  maintain- 
ing the  peace,  good  government,  health,  and 
welfare  of  the  city,  its  trade,  commerce,  and 
manufactures.  Charier,  Rev.  Stat.  1889,  pp. 
2085.  2100. 

The  power  to  regulate  the  use  of  streets  is 
very  comprehensive  "The  word  'regulale' 
is  one  of  broad  import  It  is  a  word  used  in 
the  Federal  Constitution  to  define  the  power 
of  Congress  over  foreign  and  interstate  com- 
merce, and  he  who  reads  the  many  opinions 
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of  this  court  will  perceive  bow  broad  and  com- 
preheDsive  it  has  been  held  to  be."  Mr.  Jus- 
tice Brewer,  in  8t.  I,oui$  v.  Wettem  U.  Tdeg, 
Co.  149  U.  2S.  469,  87  L.  ed.  813.  Under  the 
power  thus  delegated,  it  caonot  now  be  ques- 
tioned that  the  municipal  authorities  can  per- 
mit the  use  of  the  surface  of  the  streets  for  the 
erection  of  telegraph  and  telepbpne  poles,  and 
the  laying  of  railroad  tracks;  the  space  above 
the  surface  for  stringing  electric  wires  for  the 
transmission  of  messages  and  the  creation  of 
light;  and  may  also  permit  the  laying  of  water 
and  gas  pipes  and  sewers  t)eneath  the  surface. 
Julia  Bldg,  Asuo.  ▼.  Bell  Teleph.  Co,  88  Mo. 
258.  57  Am.  Rep.  898;  St.  Louis  y.  Bdl 
Teleph.  Co,  96  Mo.  629,  2  L.  R  A.  278;  Fer- 
renbach  v.  Turner,  86  Mo.  416,  56  Am.  Rep. 
487;  Sehapp  ▼.  St.  Loui$,  117  Mo.  136.  20 
L.  R.  A.  788.  These  uses  are  all  of  a  public 
nature,  and  are  not  inconsistent  with  the  pub 
lie  uses  to  which  the  streets  were  dedicated. 
Under  its  general  power  to  regulate  the  use  of 
streets,  the  city  has  authority  to  authorize  cor- 
porations and  persons,  for  the  purpose  of 
serving  the  public,  to  string  telegraph,  tele- 
phone, or  electric-light  wires,  upon  poles  above 
the  surface,  or  through  conduits  beneath  the 
surface  of  the  streets,  provided  such  structures 
and  mechanical  appliances  do  not  materially 
interfere  with  the  ordinary  uses  of  the  streets 
and  public  travel  thereon.  But  the  dty  has 
no  power,  under  this  or  any  other  provision  of 
its  charter,  to  authorize  such  a  use  of  the 
street,  though  for  a  public  purpose,  as  will  de- 
stroy its  usefulness  as  a  public  thoroughfare. 
Lockwood  V.  WahaOi  R,  Co.  122  Mo.  86, 24  L.  R. 
A.  516;  Knapp,  8.  <£  Oo,  Company  v.  St.  Louis 
Transfer  B.  Co.  126  Mo.  26,  and  cases  cited. 
8o  it  is  well  settled  that  the  city  of  St.  Louis  has 
no  power  to  authorize  the  appropriation  of 
any  parts  of  any  of  its  streets  for  private  pur- 
poses. The  power  to  regulate  the  use  of 
streets  refers  to  legitimate  public  uses  not  in- 
consistent with  the  ordinary  and  paramount 
use  for  travel  thereon,  or  with  the  private 
rights  of  abutting  property  owners.  An  ordi- 
nance having  the  effect  of  diverting  the  streets 
from  a  public  to  a  private  use,  or  of  unreason- 
ably appropriHting  them  to  a  public  use  other 
than  that  of  ordinary  travel  by  pedestrians  and 
vehicles  is  ultra  vires  and  void.  Knapp,  8.  d 
Co.  Company  T.  St.  Louis  Trantfer  B.  Co.  svr 
pra; Dubaeh v. Hannibal dbSt.J.  B.Co.^ Mo. 
488;  Belcher  Sugar  Btf.  Co.  v.  St.  Louis  Grain 
Sletat&r  Co.  82  Mo.  124;  Sehapp  v.  St.  Louis, 
supra;  Olaessner  t.  Anheuser-Busch  Brewing 
Asto.  100  Mo.  514. 

It  is  true  that  these  decisions  and  the  prin- 
ciple declared  were  applied  to  grants  author- 
izing the  use  of  the  surface  of  the  streets. 
But  the  public  use  of  streets,  as  has  been 
said,  is  not  conOned  to  the  surface,  nor  is 
the  power  of  the  city  confined  to  that  of 
regulating  the  use  of  streets  and  public 
grounds.  To  it  are  also  delegated  general  po- 
lice powers,  and  under  them  it  is  authorized 
to  pass  "all  such  ordinances  as  may  be  ex- 
pedient in  maintaining  the  peace,  good  gov- 
ernment, health,  and  welfare  of  the  citv,  its 
trade,  commerce,  and  manufactures."  In  the 
exercise  of  the  powers  thus  delegated,  it  has 
the  undoubted  right  to  regulate  the  public 
Use  of  the  streets,  both  above  and  beneath 
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the  surface.    This  it  constantly  does  by  al- 
lowing public  sewers,  water  mains,  and  gaa 
pipes    to    be  laid  beneath  the  surface,  and 
regulating  the  manner  in  which  the  work  shall 
be  done.    It  is  said  in  a  recent  case:  "Thia 
power  to  regulate  the  use  of  streets  is  not  coo- 
fined  to  the  regulation  of  travel  thereon,  but 
under  it  the  city  may  allow  gas.  water,  and 
sewer  pipes  to  be  laid  therein,  and  xqhj  caoae 
wells  therein  to  be  filled    .    .     .    and  may  per- 
mit the  erection  and  maintenance  of  telegmpb 
poles  thereon.     .    .    .     All  these  uses  are  con- 
sistent with  the  uses  for  which  the  streets  are 
acquired  or  dedicated."    Sehopp  v.  Si.  Louis^ 
117  Mo.  186,  20  L.  R.  A.  788.    The  dedication 
of  the  streets,  then,  to  public  uses  includes  aa 
well  the  soil  beneath  them  as  the  surface  itself. 
The  city  authorities  had  the  same  power  to 
regulate  the  use  of  the  streets  beneath  as  upon 
the  surface  thereof,  and  the  power  is  in  like 
manner  limited  to  public  uses.    It  has  also 
been  held  that  the  general  power  to  regulate 
the  use  of  streets  is  not  confined  to  public  usea 
common  and  known  at  the  time  of  the  dedica- 
tion, but  extends  to  new  uses  as  they  spring 
into  existence.    St.  Louis  v.  Bell  Teleph.  Go. 
iupra.    Under  these   well-settled   principles, 
there  can  be  no  doubt  that  the  municipal  au- 
thorities of  the  city  of  St.  Louts,  vested  as  they 
are  with  such  enlarged  control  over  property 
devoted  to  public  uses,  have  the  power  to  au- 
thorize, and,  if  public  safety  and  general  wel- 
fare demand  it,  to  require  all  electric  wires, 
used  for  the  benefit  of  the  public,  to  be  laid 
underground.    This  would  be  a  proper  and 
legitimate  regulation  of  the  public  use  of  the 
streets.    But  the  streets  of  a  citv  are  dedicated 
to  public  uses  only,  and  are  held  bv  the  mu- 
nicipality in  trust  for  such  uses.    The  trust  ia 
sacred,  and  the  citv  has  no  authority,  even  un- 
der such  enlarged  powers  as  tiu  Louis  pos- 
sesses, to  permanently  divert  any  portion  of  it 
from  these  uses  to  such  as  are  purely  private. 
The  question,  then,  is  whether,  under  the  or- 
dinance ff ranting  to  the  National  Subway  Com- 
pany of  Missouri,  its  successors  or  assigns,  the 
right  to  construct,  maintain,  and  operate  con- 
duits, pipes,  mains,  conductors,  manholes,  and 
service  and  supply  pipes  in  any  of  the  streets, 
alleys,  etc.,  of  the  city  of  St.  Louis,  during  the 
term  of  fifty  years,  was  for  a  public  or  private 
use.     If  for  the  latter,  it  must  be  hela  ultra 
vires  and  void. 

While  under  the  pleadings  the  issues  were 
made  by  demurrer  to  the  return,  evidence  was 
taken  by  the  parties  and  filed,  and  the  case 
was  argued  as  well  upon  the  evidence  as  upon 
the  allegations  of  the  pleadings,  we  consider 
the  question  as  presented  under  the  pleadings 
and  the  evidence.  '*If  it  is  doubtful  or  ques- 
tionable whether  the  use  is  public  or  not,  testi- 
mony is  admissible  to  determine  the  fact." 

The  purpose  of  the  grant,  as  declared  in  the 
ordinance,  is  that  of  "distributing  and  msin- 
taining  a  line  or  lines  of  electric,  telegraph, 
telephone,  and  other  wires  ...  to  &  used 
for  the  transmissioB  of  electricity  for  any  and 
all  purposes."  By  §  5,  as  amended,  it  is  de- 
clared that  such  corporation,  its  successors  or 
assigns,  shall  be  a  common  carrier,  and  shall 
have  and  enjoy  such  rights,  privileges,  and 
immunities  as  are  usually  haidand  enjoyed  by 
such  companies.    These  are  the  only  purposes 
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expressed  hi  the  ordiDsnce.  A  clause  of  §  5 
in  the  original  ordiDance,  which  was  omitted 
iiom  the  amendment,  provided  that  said  cor- 
poration shall  permit  "anv  persons,  company, 
or  companies,  to  use  said  system  of  UDder- 
^round  nonduits/'  upon  terms  to  be  fixed  as 
•therein  pronded.  There  is  nothing  in  the 
terms  of  the  ordinance  from  which  an  inference 
'Can  be  drawn  that  the  proposed  conduit  and 
^ires  should  be  used  for  the  benefit  of  the 
pubic.  The  corporation  was  not  at  the  time 
engaged  in  the  business  of  transmitting  mes- 
sages by  use  of  electric  wires,  or  transmitting 
-electricity  for  the  purpose  of  producing  light, 
and  no  infereDce  can  be  drawn  that  the  pro- 
posed transmission  of  electricity  was  for  use 
of  the  public  After  the  amendment  of  §  5  of 
^e  original  ordinance,  no  obligatioD  was  left 
on  said  corporation  to  serve  the  public  in  any 
•capacity. 

The  corporation  to   which   the  franchises 
were  granted  was  chartered,  under  the  general 
Jaws  of  the  state,  for  the  purpose  of  construct- 
log,  owning,  operating,  and  maintainioi;  aline 
of  underground  magnetic  telegraph  in  tlie  city 
of  St.  Louis,  but  immediately  oo  ootaining  the 
franchises  conferred  by  the  ordinance  it  sold 
and  assigned  them  to  relator,  into  whose  hands 
they  are  claimed  to  have  passed  by  assignment. 
Relator  was  not  even  orgiEtnized  as  a  telegraph 
oompany.    It  was  organized  as  a  business  cor- 
poration.    Its  purposes,  as  declared  in  its  ar- 
ticles of  association,  are  "to  lay  out  and  main- 
tain, construct,  and  operate,  lines  of  subway  in 
this  state  for  the  piu'pose  of  carrjriog  wires 
for  the  transmission  of  electricity  and  electric 
•currents;  also  to  lav  out,  construct,  and  main- 
tsio  and  operate,  lines  of  pipes,  mains,  and 
conductors  in  this  state  for  the  purpose  of  dis- 
tributing substances,  either  for  luel  or  illumin- 
ating purposes,  or  for  both."      So  it  appears 
thai  relutor  does  not,  under  its  charter,  under- 
take to  discbarge  a  public  duty  by  itself  using 
the  wires  for  telegraph  or  telephone  purposes. 
Its  purpose,  so  far  as  appears  from  the  ordi- 
nance or  charter,  is  to  occupy  the  streets  by 
subways  and  electric  wires.     It  is  placed  un- 
-der  no  obligations  to  use  them,  or  cause  them 
to  be  used,  for  the  benefit  of  the  public.     Still, 
it  claims  the  right  to  so  occupv  every  street  in 
the  city  for  fifty  years.    No  duty  whatever  is 
Imposed  upon  it,  no  control  over  its  works 
or  business  is  retained  by  the  city,  except  in 
the  mere  approval  of  the 'plans  it  may  adopt 
for  making  the  subways,  and  the  manner  of 
executing  the  work.    The  evidence  shows  that 
the  object  to  be  accomplished  in  granting  these 
important  franchises  was  to  vest  in  one  com- 
pany the  right  to  build  suitable  conduits,  and 
to  require  all  telegraph,  telephone,  and  electric- 
light  companies  to  lease  and  use  the  wires  of 
the  favored  company,  its  successors  or  assigns. 
We  do  not  think  it  necessary  to  inquire 
whether  a  contract  of  this  character,  had  the 
-objects  been  expressed,  could  be  upheld.    Such 
purposes  were  not  expressed;  on  the  contrary, 
the  provision  in  S  5  of  the  original  ordinance, 
which  did  give  "anv  person  or  persons,  com- 
pcmy  or  companies,    the  right  to  use  the  system 
of  underground  conduits,  was  studiously  omit- 
ted from  the  amended  ordinance.    As  the  or- 
dioaQce  now  stands,  relator  is  under  no  obli- 
^tion  to  permit  any  telegraph,  telephone,  or 

^L.R.  A 


electric  light  company  to  use  its  wires,  and  it 
is  thus  given  the  power  to  control  the  use  of 
the  streets  for  its  own  private  benefit.  We 
think  the  extraordinarv  rights,  powers,  and 
franchises  granted  under  the  ordinances  can 
only  be  construed  to  have  been  Intended  for 
the  private  use  of  said  corporation,  and  thai 
the  city  therefore  had  no  power  to  grant  them. 

Much  stress  is  laid  upon  the  fact  that  the 
National  Subway  Company  is  declared,  under 
the  ordinance,  to  be  a  common  carrier.  But 
calling  it  a  common  carrier  does  not  make  it 
one.  It  has  none  of  the  characteristics  of  a 
common  carrier.  To  ascertain  how  its  fran- 
chises are  to  be  used,  we  must  look  to  the 
rights  conferred  and  the  duties  imposed  under 
its  charter  and  the  ordinance.  Does  it  appear 
from  these  that  relator  invites  employment 
from  the  public  generally  ?  Does  it  obligate  it- 
self to  serve  the  public  generally.  Is  it  subject 
to  regulation  and  control  in  respect  to  its  deal- 
ings with  the  public?  None  of  these  essentials 
to  a  public  business  such  as  that  of  a  carrier  ap- 
pear. On  the  contrary,  it  is  clear,  as  has  been 
shown,  that  a  private  business  only  is  contem- 
plated. 

2.  But  it  is  insisted  that  inasmuch  as  rela- 
tor and  his  assignors  have  gone  to  large  ex- 
pense, with  the  knowledge  of  the  city,  in  con- 
structing subways  in  some  of  the  streets,  and 
have  paid  to  the  city  semiannually,  in  advance, 
the  sum  of  |500  for  the  rights  and  franchises 
granted  it,  as  required  bv  §  5  of  the  amended 
ordinance,  the  city  should  now  be  estopped  to 
denv  the  validity  of  the  ordinance.  There  ia 
no  doubt  that  the  doctrine  of  estoppel  is,  as  a 
general  rule,  alike  applicable  to  corporations 
and  individuals.  It  cannot,  however,  be  ap- 
plied to  validate  a  contract  which  the  corpora- 
tion had  no  power  to  make.  The  doctrine  is 
thusdeclared:  "When  a  municipal  corporation 
enters  into  a  contract  which  it  has  autliority  to 
to  make,  the  doctrine  of  estoppel  applies  to  it 
with  the  same  force  as  against  individuals." 
Union  Depot  Co.  v.  St.  Louis,  76  Mo.  893. 
The  rule  is  thus  given  by  Bigelow:  *'If  the  act 
undertaken  was  in  and  of  itself  ultra  vires  of 
the  corporation  no  act  of  the  body  can  have 
the  effect  to  estop  it  to  allege  its  want  of  power 
to  do  what  was  undertaken."  Bigelow  Estop- 
pel, 5th  ed.  466,  467.  See  also  ScotiU  y. 
lliayer,  105  U.  S.  143,  26  L.  ed.  968;  Ihomae 
V.  West  Jersey  B.  Co.  101  U.  S.  86,  25  L.  ed. 
958;  Pennsylvania  R.  Co.  v.  St.  Louu,A.  db  T, 
H.  R.  Co,  118  U.  S.  817,  80  L.  ed.  94.  In  the 
case  last  cited  it  is  said:  "We  know  of  no 
well-considered  case  where  a  corporation, 
which  is  party  to  a  continuing  contract  which 
it  had  no  power  to  make,  seeks  to  retract,  and 
refuses  to  proceed  further,  can  be  compelled 
to  do  so."  As  the  city  had  no  power  to  au- 
thorize the  use  of  its  streets  for  private  pur- 
poses by  ordinance,  it  certainly  cannot  do  so 
by  estoppel. 
*  Peremptory  writ  denied. 

Brace.  Ch.  J.,  and  Robinsoiit  J.,  concur. 
Barclay*  J.,  concurs  in  the  result. 

An  answer  having  been  filed  and  further 
hearing  having  been  bad,  Macfarlane,  J., 
on  February  18, 1896,  delivered  the  following 
opinion: 

This  is  an  original  proceeding  by  mandamus* 
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the  purpose  of  which  is  to  require  respondent. 
Murphy,  as  street  commissioner  of  the  city  of 
8t.  Louis,  to  grant  relator  a  permit  to  construct 
conduits  beneath  the  surface  of  Chestnut 
street,  in  pursuance  of  contract  claimed  to  have 
been  maoe  with  the  (city  under  ordinances. 
The  case  was  heard  on  a  demurrer  to  respond- 
ent's return,  and  the  demurrer  was  overruled. 
Relator,  under  leave  of  court,  has  answered 
the  return.  Evidence  was  taken,  and  the  ques- 
lions  in  issue  have  been  argued,  and  the  case  is 
now  to  be  determined  upon  its  merits.  A  full 
statement  of  the  pleadings  will  be  found  to 
accompany  the  former  opinion.  Most  of  the 
evidence  was  also  then  on  file,  and  was  treated 
in  the  argument  on  the  demurrer  and  in  the 
opinion  as  forming  a  part  of  the  record.  The 
answer  of  relator  is,  in  substance,  a  denial  of 
the  allegation  of  the  return.  The  answer,  by 
way  of  new  matter,  averred  that  its  articles  of 
association  had  been  amended,  whereby  its 
purposes  are  more  distinctly  set  out,  as  follows: 
"This  company  is  organized  for  the  purposes 
of  laying  out,  constructing,  maintaining,  and 
operating  conduits  or  subways,  pipes,  mains, 
conductors,  manholes,  and  service  pipes  in  the 
streets,  alleys,  or  other  public  places  in  the 
cities  of  this  state  and  elsewhere,  to  be  used  in 
distributing  and  maintaining  a  line  or  lines  of 
electrical  and  other  wires  owned  by  this  com- 
pany or  others,  together  with  all  necessary 
feeders  and  service  wires  and  other  electrical 
conductors,  and,  when  used  for  the  wires  of 
others,  upon  reasonable  and  just  compensa- 
tion; and  to  acquire  and  hold  all  necessary  or 
useful  grants,  to  occupy  and  use  the  streets, 
avenues,  alleys,  and  other  public  places  for  the 
purposes  aforesaid;  to  acquire  and  bold  such 
property,  real  and  personal  and  incorporeal,  as 
may  be  requisite  and  necessary  in  the  premises; 
to  make  all  necessary  leases,  contracts,  and 
other  agreements  as  may  be  required  to  carry 
out  the  purposes  of  the  company,  to  make 
proper  by-laws,  and  to  do  and  perform  all  such 
matters  and  things  as  may  be  necessary  and 
usual  for  the  effectual  consummation  of  the 
purposes  for  which  the  company  is  formed." 
The  answer  also,  for  the  purpose  of  showing 
the  intention  of  the  parties  in  making  the  con- 
tracts and  granting  the  franchises  evidenced  by 
the  ordinances,  stated  at  length  the  situation 
in  the  city  of  St.  Louis  in  respect  to  the  man- 
ner in  which  electricity  was  then  carried,  the 
inconvenience  and  danger  of  such  methods, 
and  the  necessity  of  providing  for  placing  elec- 
tric wires  under  ground.  It  charges  that 
electric  wires,  for  all  the  uses  to  which  they 
are  applied,  are  for  the  benefit  of  the  public, 
as  well  as  for  the  private  gain  of  the  owners; 
and  that  its  subways  "are  intended  and  de- 
signed for  the  use  of  all  persons,  upon  reason- 
able rates  and  like  conditions,  who  may  desire 
to  use  the  same  by  placing  wires  therein,  or 
connecting  with  wires  to  be  laid  therein;  and 
lis  property  and  employment  are  thereby 
affected  with  public  use,  and  being  so  affected, 
whether  its  charter  or  the  ordinances  granting 
the  right  to  construct  and  operate  its  works 
retains  the  reserved  right  to  control  and  regu- 
late the  said  conduits  and  the  operation  thereof 
or  not.  Such  power,  authority,  and  control 
exist  to  the  extent  of  protecting  the  public 
against  danger,  unjust  discrimination,  extor- 
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tionate  charts,  and  injustice  and  oppressioa.'*' 
The  new  evidence  introduced  bore  upon  thm- 
character  of  the  uses  to  which  electric  wireft- 
are  applied,  for  the  purpose  of  showing  that  all 
such  uses  are  public  in  their  nature,  the  incon- 
venience and  danger  of  overhead  wires,  and 
the  necessity,  convenience,  and   economy  of 
placing  them  underground,  and  in  one  subway. 
1 .  We  are  unable  to  perceive  that  the  answer - 
of  relator,  the  amendment  of  its  charter,  and 
the  supplementary   evidence   now   before  us- 
have  so  changed  the  situation  as  to  require  %• 
different  conclusion  from  that  reached  upon 
the  former  hearing.    On  that  bearing  it  wa»- 
held  that  the  city,  under  its  charter  rights,  ha*- 
the  power  to  control  and  regulate  the  public 
use  of  its  streets  and  public  grounds,  not  only 
upon,  but,  if  public  safety  requires  it,  above 
and  beneath,  its  surface:  and  in  the  exercise  of 
its  general  police  powers  it  may  reouire  all 
electric  wires  whose  use  is  of  a  public  char- 
acter to  be  placed  under  ground.    But  it  wa»- 
held  further  that  the  unconditional  and  uncon- 
trolled grant  contained  in  these  ordinances  wa». 
essentially  for  the  private  use  of  the  grantee  and 
its  assigns,  to  which  the  city  had  no  power  to- 
devote  -its  streets.    No  claim  was  made  on  tbe- 
first  hearine.  nor  indeed  can  it  be  iustly  made 
now,  that  relator  proposes  to  deal  directlv  with 
the  public.    At  most  it  only  proposes  for  lt» 
own  private  gain  to  furnish  others  the  inatru- 
mentalities  bv  means  of  which  they  may  sub- 
serve the  public  interest.    Over  the  use,  sale, 
assignment,  or  lease  of  these  instrumentalities 
the  city  has  expressly  reserved  no  control  or 
management.    The  business  thus  proposed  caik 
no  more  be  denominated  public  than  could 
that  of  manufacturing  electric  wires  for  the- 
use  of  a  telegraph  company,  or  rails  for  use  in 
the  track  of  a  railroad,  or  pipes  for  conducting 
water  or  gas  through  the  streets.    A  single  in- 
strument, though  a  necessary  part  of  a  public- 
work,  is  not  a  public  instrumentality,  for  the- 
manufacture  of  which  the  power  of  eminent 
domain  could  be  exercised  even  by  the  slate. 
The  use  to  which  it  may  be  applied  is  not  the- 
test  of  its  public  character.    The  use  to  which 
the  entire  work,  and  not  parts  of  it,  are  to  be- 
applied,  is  the  proper  test.    The  city  of  St. 
Louis  made  an  unconditional  lease  of  a  portion 
of  its  public  wharf  to  an  elevator  company  to  ho- 
used for  erecting  and  maintaining  a  warehouse- 
for  the  storing  and  handling  of  grain  and  other 
merchandise  in  connection  with  the  use  of  ita 
elevator.    The  power  of  the  city  to  make  the 
lease  was  questioned.    This  court  held  that, 
while  the  city  had  power  to  lease  its  unused 
wharf  for  the  purposes  specified  in  the  lease,  it 
had  no  right  to  authorize  the  erection  of  such 
buildings  thereon  without  reserving  a  control 
over  the  buildings  and  the  uses  to  which  they 
should  be  applied.     Belcher  Sugar  Rrf.  Co,  v. 
8t.  Lovi%  Grain  Elevator  Co.  82  Mo.  126.    The- 
conrt,  in  its  opinion,  says:  "The  owner  of  the 
building  may  open  or  close  it  at  his  pleasure, 
and  discriminate  between  shippers  and  receivers- 
of  produce,  and  make  his  a  strictly  private 
business,  as  if  a  retail  dry  goods  merchant  were 
permitted  to  erect  a  building  on  the  wharf  to 
conduct  his  business  in.    There  is  no  reserva- 
tion by  the  city  in  the  lease  to  defendant  of 
any  control  whatever  of  the  building  or  busi- 
ness."   The  court  says  further:  "The  city  haa 
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BO  rigbt,  and  can  acquire  none  from  the  legis- 
latuTe«  to  make  such  a  disposition  of  the  prop- 
erty condemned  for  wharf  purposes  as  will 
preyent  ber.  in  the  event  it  becomes  neressary 
to  extend  and  pave  the  wharf,  from  doing  its 
duty  in  that  respect/*  The  same  may  be  said 
In  respect  to  the  property  held  in  trust  by  the 
city  for  public  streets.  The  city  has  no  power 
to  divert  their  uses  from  those  to  which  the^ 
were  dedicated.  It  had  no  rif^ht  to  grant  their 
use  to  relator  for  subways,  though  its  sole  pur- 
pose may  be  that  of  leasinf?  them  to  public 
wire-using  corporations,  without  reserving  the 
power  of  supervision  and  control,  not  only  of 
the  work  of  excavatiog  in  the  streets,  but  of 
all  matters  incident  to  its  location,  construc- 
tion, maintenance,  and  use.  Ko  such  powers 
have  been  reserved  under  these  ordinances. 

2.  It  is  now  insisted  that,  inasmuch  as  all  the 
uses  to  which  electric  wires  are  ordinarily  ap- 
plied are  of  a  ptitlic  character,  and  as  the  sub- 
wavs  are  to  be  used  by  corporations  exercising 
public  functions,  they  are  for  public,  and  not 
for  private,  use,  and  the  power  of  regulation 
and  control  is  reserved  in  the  municipal  author- 
ities. In  other  words,  that  the  uses  to  which 
the  subways  are  to  be  applied,  and  not  the 
ownership,  determine  their  character;  and,  if 
the  use  is  public,  the  streets  may  be  deroted  to 
ibeir  maintenance,  and  the  power  to  regulate 
is  reserved.  It  may  be  conceded  that  the  use 
of  electric  wires  for  the  transmission  of  mes- 
sages by  telegraph  and  telephone,  and  for  the 
distribution  of  light  throughout  the  city  for 
the  use  of  its  inhabitants,  is  essentially  public 
in  its  character,  and  to  which  the  public  streets 
may  be  properly  devoted.  Indeed,  the  col- 
lect ness  of  this  proposition  has  been  frequently 
declared  by  this  court,  and  is  recognized  by 
the  legislation  of  this  state.  Siale,  Ladede 
Gadigkt  Co.  v.  Murphy,  180  Mo.  10,,81  L.  R. 
A.  798,  and  cases  cited;  Rev.  Stat.  1889, 
§§  2721,  2792.  It  may  also  be  conceded  that, 
where  the  franchises  granted  by  the  government 
are  for  the  purpose  of  subserrine  the  public 
interests,  power  is  reserved  in  the  public  to 
control  I  he  use  for  the  common  good,  unless 
restricted  in  the  ftrant.  As  has  been  said: 
"The  rights  of  the  public  are  never  presumed 
to  be  surrendered  to  a  corporation,  unless  the 
intention  to  surrender  clearly  appears  in  the 
law."  Perrine  v.  CTuMpeake  db  D»  Canal  Go. 
90  U.  8.  9  How.  172, 18  L.  ed.  92.  But  it  must 
be  kept  in  mind  that  the  city  of  St.  Louis  does 
not  exercise  original  governmental  functions, 
but  only  such  measure  thereof  as  the  state  has 
Ken  fit  to  delegate  to  it.  Telegraph,  telephone, 
and  electric- light  companies  also  receive  their 
powers  directly  from  the  state.  The  reserved 
power  to  regulate  them,  unless  within  the  dele- 

fited  power  of  the  city,  rests  in  the  state. 
bese  corporations  are  vested  wiih  power, 
under  certain  restrictions,  to  use  the  public 
streets  of  cities,  and  to  place  their  wires  and 
other  fixtures  under  ground,  on  obtaining  the 
consent  of  the  municipal  authorities  thereof. 
Key.  Slat.  1889,  ^§  2721.  2798.  It  is  evident 
that  the  city  has  no  such  reserved  power  over 
these  wire-using  corporal  ions  as  is  possessed  by 
the  state.  It  can  only  exerci8e  8uch  powers  as 
are  "granted  in  express  words:  those  neccs 
sarily  or  fairly  implied Jn  or  incident  to'those 
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expressly  granted;   those  essential  to  the  de- 
clared objects  and  purposes  of  the  corpora- 
tion."   1  Dill.   Mun.  Corp.  §  89;    St,  LouU 
V.   Bdl  Telcph.   Co.  96  Mo.  625,  2  L.  R  A. 
278.      The    express    powers    bearing    upon 
the  rights  here  claimed  are  confined  to  gen- 
eral police  powers  and  the  power  to  regulate* 
legitimate   public   uses  of  the  streets.      But 
the  public  corporation    to  which  the   relator 
proposes  to  lease  the  use  of  the  streets,  and 
through  which  it  proposes  to  serve  the  public, 
has  express  power  from  the  state  to  place  its- 
wires  and  other  fixtures  under  ground  in  the 
streets  of  cities  provided    it  obtain  the  con- 
sent of  the  municipal  authorities  thereof.     It 
is  clear,  therefore,  that  when  a  telegraph  or 
other  such  corporation  secures  the  right  to  lay 
its  wires  under  ground  in  the  streets  of  the* 
city*  no  power  of  regulation  is  reserved  by  the 
city  except  such  as  is  incident  to  the  regula- 
tion of  the  use  of  the  streets,  and  such  as  the 
safety  and  welfare  of  the  ruMic  may  demand. 
Any  further  rights  must  be  secured  by  con- 
tract, as  conditions  of  the  ^  aa  .    8t.  Louis  v.. 
Bell  Teleph,  Co,  mipra;  81,  imuU  v.  Western  U^ 
Teleg,  Co.  149  U,  8.  469,  37  L.  ed.  812. 

8.  But,  conceding  that  the  subways  relator 
proposes  to  construct  are,  without  oihir  re- 
quirements or  conditions,  than  those  expressed 
in  the  ordinances. of  such  a  public  characterand 
for  such  a  public  use  as  will  authorize  their 
construction  in  the  public  streets,  and  that  the 
city  has  the  power  to  confine  their  use  to  pub- 
lic purposes,  we  are  still  of  the  opinion  that 
the  ordinances  are  void,  for  the  reason  that  the 
city  thereby  undertakes  to  delegate  powera 
which  it  alone  can  exercise  under  its  char- 
ter. The  attempt  is  made  under  the  ordinance 
to  grant  to  the  National  Subway  Company 
and  its  assigns  the  right  to  occupy  space 
for  its  subway  beneath  the  surface  of  every 
street  in  the  city  for  the  period  of  fifty  years  to 
the  practical  exclusion  of  all  other  public  uses. 
It  is  given  power  to  select  its  own  patrons  and 
dictate  its  own  terms.  It  can  elect  upoa 
which  streets  its  works  can  be  constructed. 
It  can  practically  control  the  charges  of  all 
electric- wire  using  corporations.  It  has  the 
practical  control  of  the  use  of  all  public 
wires  which  may  hereafter  be  required  to 
go  under  ground.  By  the  ordinances  the  city 
virtually  surrenders  to  relator  its  power  to 
re^nilate  the  underground  use  of  its  streets  by 
wire-using  companies  and  permits  their  use 
for  such  public  purposes  onfy  as  may  appear 
most  profitable  to  relator.  The  contract  can 
only  be  characterized  as  an  attempt  on  the 
part  of  the  city  to  surrender  and  bargain 
away  to  relator  its  charter  powers.  This  It 
could  not  do.  "Powers  are  conferred  upon 
municipal  corporations  for  public  purposes, 
and  as  their  legislative  powers  cannot  .  .  . 
be  dele&rated,  so  they  cannot  without  legis- 
lative authority,  express  or  implied,  be  bar- 
gained or  bartered  away.  Such  corporations 
may  make  authorized  contracts,  but  they 
have  no  power,  as  a  party,  to  make  contracts 
or  pass  by  laws  which  shall  cede  away,  con- 
trol, or  embarras8  their  legislative  or  gov- 
ernmental powers,  or  which  bhall  disable  them 
from  performing  their  public  duties  "  1  Dill. 
Mun    Corp.  §  97;  Belcher  Sugar  Btf,   Co.  v. 
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•St,  LotM  Orain  Elevator  Co,  supra;  Mat' 
thewa  T.  Alewandria,  68  Mo.  119,  80  Am. 
Bep.  776;  16  Am.  &  Eng.  Eiio.  L.  p.  1045  and 
•cases  died;  Goszler  ▼.  Seorgetoum,  6  Wheat. 
£03,  5  L.  ed.  339;  Oale  y.  Kalamaaoo,  23 
Mich.  344,  9  Am.  Rep.  80;  Waterhury  ▼.  La- 
redo, 68  Tex.  565,  5  S.  W.  81. 

In  the  case  Ust  cited  the  city  of  Aleran- 
dria  undertook  to  lease  to  Matthews  its 
wharf,  which  the  city  had  power  to  re^pilate 
•and  control.  In  passing  upon  the  Talidity  of 
the  contract,  the  court  says:  ''Ko  authority 
was  given  by  the  charter  of  the  city  to  lease 
the  wharf,  or  farm  out  its  revenues,  or  to 
-empower  anyone  else  to  fix  the  rates  of 
wharfage.  All  these  things  were  attempted 
to  be  done  by  iJie  contra^  under  consiaera- 
tion,  and,  being  wholly  unauthorized,  the 
contract  was  illegal  and  void.  The  legisla- 
tive authority  of  the  city  could  not  be  dele- 
gated, nor  could  the  city  abdicate  its  control 
over  the  public  property  held  in  trust  by  it 
ioT  the  benefit  of  the  nublic." 

The  evidence  here  shows,  and  common 


knowledge  advises  us,  that  economy  of 
space,  convenience  to  the  public,  security^ 
and  proper  adjustment  of  conflicting  inter- 
ests of  the  various  competing  companies 
make  it  desirable,  if  not  necessary,  that  all 
electric  wires  should  be  laid  in  <me  subway ; 
but  the  city  cannot  cede  to  another  the 
power  of  supervision  over  them.  That  power 
only  can  be  exercised  by  the  dty. 
Writ  denied. 

Braooy  Ch.  J.,  and  Barolajy  J.,  concur. 

The  case  having  been  transferred  to  the 
court  in  banc,  on  Jime  2,  1806,  the  follow- 
ing opinion  was  handed  down: 


The  foregoing  opinion  of  BCaefarUuse*  J.. 
handed  down  in  division  No.  1,  is  adopted  as 
the  opinion  of  the  court  in  banc.  Braoe^ 
Ch.  J.,  and  Barolay,  Oaatt,  Sbewood, 
and  Bvrsess,  JJ.,  concurring  therein  with 
Maof  arlmne,  J.    Robinson,  J.,  dissents. 

The  writ  of  mandamue  is  thwefore  imtded. 
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Eunice  F.  CLARE,  Appt,^ 

V. 

Daniel  C.  8TANW00D  et  al. 

a»  Mass.  879.) 

1.  Partnership  creditors  may  vote  in 
the  choice  of  assignees  and  on  the  matter 
of  the  discbarflre  of  a  siofrle  Insolvent  partner,  al- 
though the  ttrm  Is  Dot  Insolvent. 

Id.  Firm*debta  can  be  proved  against  a 
single  insolTont  partner  althongb  the 
partoersbip  fs  not  insolvCDt  or  any  proceedings 
taken  against  it. 

3.  One  creditor  of  an  insolvent  is  not 
a^g^ieved  by  the  refusal  of  tbe  insolvency 
court  to  permit  othfir  creditors  to  withdraw  their 
assent  to  the  discharge  of  the  insolvent. 

•4.  A  release  of  an  Insolvent  is  not  '*a 
thinff  of  Talne'*  within  the  meaning  of  Pub. 
Stat.  chap.  1S7,  S  tt8,  forobtaining  which  on  credit 
and  without  intent  to  pay  therefor  he  may  be 
refused  a  discharge,  and  it  does  not  constitute  an 
asset  in  the  debtor*B  estate. 

(June  la,  1890.) 

APPEAL  by  petitioner  from  a  decree  of  tbe 
Supreme  Judicial  Court  for  Suffolk 
County  sustaiDlne  demurrers  to  a  bill  to  set 
aside  a  discbarge  in  insolvency.    Afflrmed. 

Daniel  C.  Staawood,  bavinir  become  insol- 
Tent  and  not  having  sufficieot  cash  to  petition 
for  his  discharge,  borrowed  the  sum  of  $40  for 
that  purpose  from  a  person  who  knew  bis  in- 

NoTs.— For  another  important  case  as  to  proof  of 
partnership  debts  against  estate  of  Insolvent 
partner,  see  Thayer  v.  Humphrey  ( Wis.)  80  L.  R.  A. 
5M.  See  also  Darby  v.  GUUgan  (W.  VaJ  6  L.  B.  A. 
740. 
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solvent  condition  and  that  tbe  money  was  for 
the  purpose  of  procuring  an  insolvency  dis- 
cbarire.  Tbe  proceeding  was  iostitutea  and 
creditors  of  the  firm  of  which  tbe  insolvent  was 
a  member  were  permitted  to  vote  on  tbe  matter 
of  discbarge  ana  tbe  discbarge  was  granted. 

Further  facts  appear  in  the  opinions. 

Meurs.  Oeor|^  Fred  WilUame  and  O. 
W.  Anderson,  for  appellant: 

If  a  legal  bar  (Pub.  Stat.  cbap.  157,  g  81)  to 
plaintiff's  right  to  sue  ibe  insolvent  has  been  in- 
terposed by  illegal  proceedings  in  tbe  in- 
solvency court,  she  must  be  a  "party  ag- 
grieved," entitled  in  this  forum  to  nave  that 
bar  removed. 

Binneyy.  Globe  Nat  Bank,  150  Mass.  575,  6 
L.  R.  A.  879;  Lancaster  v.  Choate,  5  Allen, 
580;  HarUno  v.  Tufts,  4  Cush.  448;  HiU  ▼. 
Bereejfy  1  Gray,  584. 

From  tbe  statutes  and  cases  these  general 
principles  are  a  clear  deduction: 

1.  Individual  property  must  be  applied  to 
individual  debts  until  they  are  paid  in  full; 
joint  creditors  have  no  rights  against  the  sepa- 
rate estate  until  such  payment. 

2.  Partnership  property  must  be  applied  to 
partnership  debts  until  they  are  paid  in  full; 
separate  creditors  have  no  rights  until  such 
payment 

8.  Any  surplus  from  either  Joint  or  separate 
estate,  after  tbe  satisfaction  of  joint  or  separate 
debts,  is  to  be  applied  to  separate  or  Joint 
debts. 

CaUkill  Bank  ▼.  Hooper,  5  Gray,  574;  Bar- 
clay V.  Phelps,  4  Met.  897;  Harmon  v.  Otor*, 
18  Gray,  114;  Boob  r.  Mudge,  14  Gray,  581; 
Howe  ▼.  Lawrence,  9  Cusb.  558.  67  Am.  Dec. 
68;  WUd  V.  Dean,  8  Allen.  579;  PhiUips  v. 
Ames,  5  Allen,  185;  Conant  v.  Perkins,  107 
Mass.  79. 

In  Baker^s  Cass,  8  Cusb.  109,  where  tbe  peti- 
tioner was  a  member  of  a  partnerdiip  in  in- 
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:<flo]Teiicy,  and  his  private  estate  paid  55  per 
•  cent  of  his  private  debts,  while  neither  the 
partDersbip  estate  nor  the  other  partner's  es- 
tate paid  50  per  cent,  the  court  ordered  his  dis- 
charge from  his  private  debts,  leaving  him  still 
liable  as  a  partner. 

huTpU  V.  Cooke.A  Gray.  120;  Somenei  PotUn, 
WcrkM  V.  Minot,  10  Gush.  592. 

Even  in  England  firm  creditors  cannot  prove 
.against  the  separate  estate  unless  there  is  no 
Joint  estate  at  all. 

Robson.  Bankr.  780. 

And  this  exception  to  the  general  rule  is  not 
^admitted  by  our  court. 

H<w<  V.  Lawrence,  9  Gush.  559,  57  Am.  Dec. 

The  partnership  creditors  could  have  no 
rights  against  the  separate  estate,  even  as 
against  otanwood,  until  they  have  brought  the 
iMirtnersbip  property  into  court  and  showed  it 
insufficient  to  satisfy  their  claims. 

Nor  would  joint  claims  be  barred  by  the 
4lebtor's  discharge  under  these  proceeding. 

Corey  v.  Perry,  67  Me.  140.  24  Am.  Rep.  16; 
Me  Noonan,  8  Biss.  491 ;  Crompton  v.  Conkiing, 
15  Nat.  Bankr.  Reg.  417;  Re  Jeteett,  16  Nat. 
Bankr.  Reg.  78;  Parsons,  Partn.  §  876.  note  2; 
-Glenn  v.  Arnold,  56  Gal.  681;  Perkins  v. 
F^Mer,  80  Ky.  11.  PoUlon  r.  Lawrence,  77  N. 
Y-  207;  AfMinck  t.  Bean,  89  U.  8.  22  Wall. 
:895,  28  L.  ed.  801;  11  Nat  Bankr.  Re^.  495; 
Bean  v.  Amsink,  8  Nat.  Bankr.  Reg.  ^,  10 
Blatchf.  861;  Hudginsv.  Lane,  11  Nat  Bankr. 
Heg.  468:  Parker  v.  PhiUipe,  2  Gush.  175. 

Plaintiff  is  aegrieved  by  the  court's  refusal 
to  allow  withdrawals  because  such  refusal  re- 
united in  the  defendant's  discharge  and  set  up 
m  bar  to  the  plaintiff's  claim. 

This  question  canoot  be  determined  on  de- 
murrer, unless  the  court  should  rule  as  a 
matter  of  law  that  the  creditors  had  a  right  to 
'withdraw  their  assents. 

lierriam  v.  Ricltards,  8  Gray,  252;  Beverly 
Bank  V.  Wilkineon,  2  Gray,  519. 

Decisions  sustaioing  the  right  td  withdraw 


Moree  v.  LotreU,  7  Met.  162;  Safford  v.  Slade, 
11  Gush.  29;  BemisT.  Smith,  10  Met  194. 

The  assent  of  the  Everett  Press  Gompany, 
t>v  its  attorney,  H.  T.  Richardson,  was  filed  on 
May  10,  li^94.  No  power  of  attorney  to  Rich- 
ardson was  (hen  on  file,  or  was  placed  on  file 
-until  after  September  28,  the  ead  of  the  six 
months.  The  right  of  the  defendant  to  his  dis- 
charge must  be  determined  on  the  record  at 
the  end  of  the  six  months,  and  the  record  did 
not  at  that  time  show  him  entitled  to  a  dis- 
charge. The  Everett  Press  Gompany  claim 
ahould  not  have  been  counted  for  bis  discbarge. 

Oifford  V.  Barker,  9  Gray,  864. 

The  claim  of  Arthur  G.  Stanwood,  if  a  debt 
at  all.  was  obtained  for  the  purpose  of  influenc- 
fng  Uie  proceedings  in  this  cau^e,  contrary  to 
the  provision  in  §  29  of  the  Insolvency  law. 

Arthur  Stan  wood  knew  the  iDsoivent  was 
about  to  go  into  insolvency;  that  he  had  no  as 
sets  to  di8trit)ute,  and  was  simply  seeking  a 
discbarge  from  ills  debts.  He  passed  him  the 
$40  without  any  promise  that  the  same  should 
be  repaid.  There  was  therefore  no  express 
contract  and  if  there  had  been,  it  would  have 
been  a  fraud  on  the  insolvency  law,  and  there- 
fore von. 
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Phelps  V.  Thomas,  6  Grav,  827;  Biasdel  v. 
Fowle,  120  Ma««.  447,  21  Am!  Rep.  58«;  HrreU^ 
V.  Freeman,  189  Mass.  297. 

Mr.  Aaaon  M.  Liytmmnf  for  appellees: 

Under  §  95,  chap.  157,  Pub.  Stat  a  creditor 
whose  debt  was  proved  or  provable  against  an 
insolvency  estate  may,  at  any  time  within  two 
years  after  the  date  thereof,  apply  to  the  court 
which  granted  it  to  annul  the  same,  on  the 
ground  that  it  was  frandulently  obtained. 

By  ^  86  of  this  cbspter,  the  assignee  could 
have  appealed  to  the  superior  court  from  the 
allowance  of  any  of  the  claims  objected  to. 
These  provisions  of  the  statute  give  this  plain- 
tiff all  the  relief  to  which  she  is  entitled. 

Kempton  v.  Saunders,  182  Mass.  466;  Free- 
land  V.  Mehcaniet^  Bank,  16  Gray,  187. 

A  party  aggrieved  is  one  whose  pecuniary 
interest  is  directly  affected  by  the  decree;  one 
whose  right  of  property  may  be  established  or 
devested  by  the  decree. 

Wigffin  v.  Steett,  6  Met.  197,  39  Am.  Dec. 
716;  Merriam  v.  SeieaU,  8  Gray,  816:  Deering 
V.  Adams,  84  Me.  44;  King  v.  MiddUsex  Jus- 
tices, 8  Barn.  A;  Ad.  986. 

The  partnership  creditors  have  no  concern 
with  the  expunring  of  the  claim  of  A.  G.  Stan- 
wood,  and  the  fatter  is  not  interested  in  the  ex- 
punging of  said  partnership  claims,  nor  in  the 
question  whether  certain  creditors  shall  be  al- 
lowed to  withdraw  their  asient  to  the  debtor's 
discharge. 

Oifford  V.  Barker,  9  Gray,  864;  Qaies  v. 
Campbell,  8  Gush.  104. 

The  claims  of  the  creditors  of  the  copartner- 
ship of  Bates,  Stan  wood,  &  Andrews  were 
provable  against  the  separate  estate  of  Stan- 
wood. 

Agateam  Bank  v.  Morris,  4  Gush.  108:  Bar- 
clayy.  Phelps,  4  Met.  a97;  Wilkins  v.  Davis,  2 
Low.  Dec.  511;  Davisv.  Werden,  18 Gray,  805; 
Lothropv.  Tilden,  8  Gush.  875. 

The  petitions  to  withdraw  the  assent  of  the 
Notman  Photograph  Gompany,  and  of  Messen- 
ger &  Jones,  were  apparently  drafted  upon  the 
theory,  which  is  not  law,  that  a  creditor  has  an 
absolute  right  to  withdraw  his  assent  withoiH 
assigning  good  reasons  therefor. 

Oifford  V.  Barker,  9  Gray,  884;  Merriam  v. 
Richards,  8  Gray,  252;  Beverly  Bank  v.  Wilkin- 
son, 2  Gray,  519;  Fenton  v.  Oraham,  161  Mass. 
556. 

The  plaintiff  is  entitled  to  no  equitable  re* 
lief  in  regard  to  the  claim  of  Arthur  G.  Stan- 
wood.  Arthur  G.  Stan  wood  was  certainly  a 
creditor  to  the  amount  of  f40  and  as  such  was 
entitled  to  prove  the  claim.  He  could  make 
all  the  allegations  set  forth  in  the  statutory  form 
of  the  proof  of  claim,  and  this  furnishes  a  test 
of  his  right  to  prove. 

Spurr  V.  Dean,  189  Mass.  81 

Morton*  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  application  to  the  supervisory 
Juriadiction  of  this  court,  under  Pub.  Stat, 
chap.  157,  §  15.  There  ivere  demurrers  bv 
the  two  Stanwoods,  which  were  sustained, 
and  the  bill  dismissed,  as  to  them  with  costs, 
and  a  decree  pro  confesso  against  the  other  de- 
fendants. It  appears  that  the  defendant  Daniel 
G.  Stanwood  was  adjudged  insolvent  oo  his 
own  petition,  and  a  warrant  was  duly  issued 
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ai^alDft  hk  estate.  He  was  a  member  of  the 
firm  of  Bates,  Stan  wood,  &  Andrews,  which 
was  never  declared  insolvent;  and  neither  of 
the  other  i>artners  was  insolvent,  or  was  de- 
clared to  be  so.  19  o  reference  was  made  in 
the  petition  or  warrant  to  the  partnership. 
The  schedule  of  creditors  filed  with  the  peti- 
tion contained  a  list  of  firm  and  individual' 
creditors.  Firm  creditors,  as  well  as  individual 
creditors,  were  allowed  to  and  did  prove,  their 
claims,  and  vote  for  assignees  and  on  the  dis- 
charge. No  assets  came  to  the  hands  of  the 
assignees.  The  plaintiff  docs  not  claim  to  be 
aggrieved  by  any  action  of  the  Insolvency 
court  respecting  her  own  demand,  but  con- 
tends that  she  is  a  party  aggrieved,  because 
the  partnership  creditors  were  allowed,  against 
her  objection,  to  prove  their  claims,  aod  to 
vote  for  assignees  and  on  the  discharge,  and 
because  of  certain  other  rulings  by  the  in- 
solvency court  in  the  course  of  the  proceed- 
ings. For  the  purposes  of  this  case,  we  assume 
without  deciding,  that  the  petitioner  has  a  lo- 
cus standi. 

The  principal  question  is  whether  the  part- 
nership creditors  were  rightly  allowed  to 
prove,  and  to  vote  in  the  choice  of  assignees, 
and  on  the  matter  of  discharge.  The  plain- 
tiff insists  that  they  were  not,  and  her  conten- 
tion is,  in  effect,  that  firm  debts  cannot  be 
proved  against  a  single  insolvent  partner,  and 
he  cannot  be  discharged  from  them  bv  the 
insolvency  court,  unless  the  partnership  is  de- 
clared insolvent,  and  proceedings  had  accord- 
ingly. There  are  aome  cases  which  seem  to 
favor  the  petitioner's  view,  Corey  v.  Perry, 
67  Me.  140,  24  Am.  Rep.  15;  Poillon  v.  Law 
rence,  77  N.  Y.  207;  Perkins  v.  Fislter,  80  Ky. 
It;  Re  Noonnn,  8  Biss.  491;  Orompton  v. 
Conkling,  15  Nat  Bankr.  Reg.  417;  Hndgins 
V.  Lane,  11  Nat.  Bankr.  Reg.  463:  Re  Win- 
kens,  2  Nat.  Bankr.  Reg.  849;  Re  Little,  1 
Nat.  Bankr.  Reg.  841.  But  we  think  that,  on 
principle  and  authoritv,  the  better  rule  is  the 
other  way,  and  that  it  has  been  so  held  in 
this  state,  and  is  implied,  by  statute.  It  is  ele- 
mentary that  each  partner  is  liable  in  solido 
for  the  partnership  debts.  Datisv.  Werden,lS 
Gray,  805.  His  separate  estate  can  be  taken 
in  satisfaction  of  them.  Allen  v.  Wells,  22 
Pick.  450, 88  Am.  Dec.  757;  Davis  v.  Werden, 
supra.  He  may  be  adiudicated  bankrupt  in- 
dividually, because  of  his  liability  as  partner: 
and  his  interest  in  the  partnership,  as  well  as 
his  separate  estate,  passes  to  his  assignee.  Har- 
rison V.  Sierry,  9  U.  S.  5  Cranch,  802,  3  L. 
ed.  104,  107;  Robson,  Bankr.  7th  ed.  681;  2 
Lindley.  Partn.  2d  Am.  ed.  *687.  His  es- 
tate continues  liable  in  equity  for  partnership 
debts  after  his  death,  though  the  grounds  of 
the  liability  do  not  seem  to  be  very  clearly  set- 
tled. Kendall  Y,  Hamilton,  L.R  4  App.'Cas. 
504:  1  Story,  Eq.  Jur.  10th  ed.  §  676.  His 
bankruptcy,  like  bis  death,  dissolves  the  part- 
nership. {Eustts  V.  Bolles,  148  Mass.  414)  and 
the  bankruptcy  law  is  based  largely  on  equi- 
table principles.  In  view  of  these  considera- 
tions, it  seems  to  us  that  there  is  nothing  in 
the  nature  of  a  partnership  debt,  per  se,  which 
should  exclude  it  from  proof  against  a  single 
insolvent  partner.  Whether  a  partnership 
creditor  is  entitled  to  share  in  the  distribu- 
tion is  another  question.     But   the    right  to 
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prove  against  an  insolvent    estate  baa  nerer 
been  made  contingent,  in  this  state,  on    the 
presence  or  absence  of  assets.     If  partnership- 
debts  are  provable  agaiust  a  single  insolvent 
partner,  without  regard  to  the  insolvency  of 
the  firm  or  of  the  other  partners,  then  it    fol- 
lows that  a  discbarge  will  release  the  insolveot 
partner  from  the  partnership  debta.  since  it  is- 
expvessly  provided  that  a  discharge  shall  re- 
lease the   debtor   from  all  debts  proved   or 
provable  against  bis  estate.    Pub.  Stat.  chap. 
157,  §g  81,  m8.     Further,  in  the  consideration 
of  debts  or  demands  which  may  be  proved 
against  the  estate  of  an  insolvent  debtor,  there 
is  nothing  which  excludes  joint  or  partnership^ 
claims  or  demands,  or  limits  the  proof  to  debt» 
due  to  the  creditor  solelv.    Id.  §^  26.     And  it 
is  plainly  implied  by  Id.  §  85,  that  an  insol- 
vent partner  may  be  discharged  from  part- 
nership debts  on  a  warrant  issued  against  hiii]b 
alone,  and   without  the  firm  being  adjudged 
insolvent  as  it  is  provided  in  §§  120  et  seq.  that  it 
may  be.     And  we  think  that  the  cases  are  to- 
the  same  effect.     Barday  v.  Phelps,  4  Met. 
897,  and  Agawam  Bank  v.  Morris,  4  Cush.  99, 
expressly  hold  that  partnership  debts  may  be- 
proved  against   a    single    insolvent    partner, 
but  must  be  postponed  in  dividends  to  the 
claims  of  separate  creditors.     Lothrop  v.  7VI- 
den,  8    Cush.    875,   holds  that   a   discharge- 
granted  to  a  single  insolvent  partner  wOl  bar 
partnership  debts.     In    Buck  v.  Burtingame, 
18  Gray,  307,   a  partnership  creditor  proved 
against  an  insolvent  partner,  and  was  allowed, 
as  a  preferred    claim,  the   costs  incurred  iu 
bringing  suit  against  the  firm,  and  attaching 
the  separate  estate  of  the  insolvent  partner. 
In  Sigourney  v.  Williams,  1  Gray,  623,  part- 
nership creditors  proved,  and  it  was  taken  for 
granted  that  they  had  the  right  to  do  so:  and 
ibe    discharge  was   held  to    apply    to    their 
claims,  as  well  as  to  the  separate  debts,  though 
it  is  to  lie  observed  that  the  petition  was  by  the 
debtor  individually  and  as  a  member  of  the 
firm.     In  the   present  case  the  petition  con- 
tained no  reference  to  the  partnership,  but 
the  schedule  of  debts  filed  with  it  included 
partnersbip  debts  as  well  as  private  ones:  tbua 
manifesting  a  desire  on  the  part  of  the  debtor 
if    that  is  material,   to   be  discharged  fron& 
tliose.    In    Gales  v.  Mack,  5  Cush.  613,  the 
right  to  prove  a  partnership  debt  against  the 
c'Sta<e  of  a  single  insolvent   partner  was  ex- 
pressly affirmed.     The  plaintiff  further  sought 
in  tbat  case  to  share  with  the  several  cred- 
itors in  the  distribution  of  the  estate:  and  the 
assignees  objected  that  the  debt  was  a  part- 
nersbip debt;  but  the  court  held  that  by  the 
discharge  of  the  other  partner  the  debt  had 
become  the  sole  and  separate  debt  of  the  in- 
solvent debtor,  and  tbat  the  proving  creditor 
was  entitled  to  share  in  the  distribution.     Bar- 
clay y.  Phelps,  supra,  which  may  be  regarded 
as  the  leading  case,  never  has  been  denied,  or. 
it  would  seem,  doubted,  but    has  been  cited 
several  times  wiib  apparent  approval.     Burn- 
side  V.  Merrick,  4  Met.   537,   545;  Parker  v. 
Phillips,  2  Cu^h,  175.  US,  McDaniel  v.   King, 
5  Cusb.  469,  476;  Gates  v.  Mack,  Id.  613.  614; 
CaiskiU  Bank  v.    Hooper,  5  Gray,   574,  588. 
See  also  Ex  parte  Tale,  3  P.  Wms.'  24,  note  A; 
Ez  parU  Taitt,  16  Ves.  Jr.  193.  195,  note;  Bx 
parte  Hammond,  L.  R.  16  Eq.  614;  Wilkins  v. 
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J^9U,2how,  Dec 511;  R$  Frmr.l  Nat.  Bankr. 

Res-  <^:  ^  ^^^^.  ^  Nat.  Bankr.  Reg.  75:  JBf 
^^ttacMia,  5  Nat.  Bankr.  Res.  112;  1  Deyeo, 
fiankr.  8d  ed.  657;  Lindley,  Partn.  2d  Am.  «d. 
^752;  RobsoD.  Baiikr.  7th  ed.  657. 

The  plainiiff  reliea  upon    RM  t.  Mudge, 
:14  Gray,  58i;  Wild  ▼.  Ikan,  8  Allen,  579,  and 
Jiaker'9  Com,  8  Cu8h.  109,  as,  in  effect,  auali- 
'fyloip,  if  not  oyer  ruling,   Barday  y.  Phelps, 
:aud  Agawim  Bank  ▼.  Morris,  tupra.    We  do 
•uoi  ao  regard  them.    The  question  in  the  first 
%wo  of  those  cases  was  whether  a  certain  debt 
"waa  a  partnership  debt,  or  the  private  debt  of 
one  of  the  partners,  and  as  such  entitled  to 
&bare  in  the  separate  estate, — not  whether,  if  it 
vras  a  partnership  debt,  it  was  entitled  to  proof. 
Maka'M  Cau  was  a  case  of  an  insolyent  partner- 
ship.   The  plaintiff  also  relies  upon  Parker  ▼. 
JPhiUips,  2  Cush.  175;  TJiampson  t.  Thompson, 
A   Cuah.  127,    and  PelUtier  y.  Couture,   148 
3Ia88.  269, 1  L.  R.  A.  863.    But  those  cases 
•odIj  decide  that  after  dissolution,  as  before,  a 
imrtnerahip  may  be  adjudged  insoWent  on  the 
petition  of  one  of  the  partners,  and  the  joint 
:aiid  separate  estates  distributed  accordingly. 
In  this  case  no  question  arises  as  to  the  distri- 
iHiUon  of  firm  assets  or  the  course  to  be  pursued 
in  the  winding  up  of  an  insolvent  partnership; 
though  in  the  latter  event  it  is  to  be  noted  that 
there  is  no  such  thing  as  a  partnership  dis- 
•cbarge,  but  each  partner  is  to  be  granted  or  re- 
faaed  a  discharge  as  if  the  proceedings  had 
been  against  him  alone,  and  Pub.  Stat  chap. 
157,  §    124,  implies    that   proceedings   may 
be  instituted  against,  or  promoted  by,  a  ain- 
^le  partner. 

If,  then,  partnership  debts  are  provable 
Against  a  single  partner,  in  insolvency,  and 
Are  released  by  his  discbarge,  there  would 
aeem  to  be  no  good  reason  why  partnership 
•creditors  should  not  vote  on  the  matter  of 
-discharge,  or  in  the  choice  of  assignees.  In 
the  case  of  Be  Purtis,  1  Nat.  Bankr.  Reg. 
163,  it  seems  to  have  been  held  that, 
though  partnership  creditors  were  allowed  to 
prove,  they  could  not  vote  in  the  choice  of  as- 
signees. The  practice  seems  to  have  been  oth- 
•erwise  in  thia  state.  As  far  back  as  1b59  the 
late  Chief  Justice  Bigelow  (then  Justice  Bige* 
low)  sustained  a  ruling  by  Judge  Richardson, 
of  the  insolvency  court,  allowing  partnership 
•creditors  to  prove  against  a  single  insolvent 
partner,  and  to  vote  m  the  choice  of  assignee. 
JSeatey'e  Case,  8.  J.  C.  Middlesex;  Cutler. 
Insolv.  Laws,  pp.  74,  214.  And  such  a  prac- 
tice would  seem  to  conform  to  our  statute, 
which  provides  that  the  assignee  shall  be 
•chosen  by  the  creditors  who  have  proved  their 
•debts.     Pub.  Stat.  chap.  157,  ^40. 

Perhaps  the  conclusions  thus  expressed  may 
appear  to  lead  to  an  inconsistency  in  deslfng 
with  partnership  claims  in  the  case  of  a  single 
insolvent  partner,  and  in  the  case  of  an  insol- 
vent firm.  But  the  inconsistency  is  seeming 
•only,  and  not  real.  In  the  latter  case  no  more 
than  in  the  former  are  partnership  creditors 
permitted  to  compete  with  separate  creditors 
in  the  distribution  of  the  separate  estates.  In 
the  case  of  a  sinifle  insolvent  partner  there  is 
no  method  in  which  the  rights  of  partnership 
creditors  to  an  ultimate  share  in  the  estate  can 
be  protected,  unless  they  are  entitled  to  prove. 
L)  the  case  of  an  insolvent  firm,  their  rights  in 
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that  legaid,  and  in  the  choice  of  asaignaea  and 
the  matter  of  discharge,  are  fully  protected 
and  established  by  proof  againat  the  firm. 
And  it  certainly  would  be  a  hardship  if  a  sol- 
vent firm,  with  solvent  partners,  had  to  be  ad- 
judicated insolvent,  or  had  to  liquidate,  in 
order  that  an  insolvent  member  mieht  be  dis- 
charged of  the  firm  debts,  though.  If  the  stat- 
ute required  it,  there  would  be  no  alternative 
but  to  do  it.  We  think,  therefore,  that  on  the 
main  question  the  ruling  of  the  insolvency 
court  was  correct. 

The  remaining  objections  may  be  briefly  dis- 
posed of.  The  release  was  not  a  * 'thing  of 
value,"  within  the  meaning  of  Pub.  Stat, 
chap.  157,  §  98.  It  did  not  constitute  an  asset 
in  the  debtor's  estate.  If  it  was  obtained  by 
fraud,  aa  the  plaintiff  contends,  it  had  no  force 
or  validity,  and  still  less  was  a  thing  of  value. 
Besides,  the  settlement  and  payment  by  notea 
operated  aa  a  release  without  anything  more.and 
the  plaintiff  has  retained  and  proved  the  notes. 
There  is  nothing  in  the  statute  which  requirea 
written  evidence  of  authority  to  act  on  the  part 
of  an  attorney  who  assents,  in  the  name  of 
his  principal,  to  a  discharge.  The  $40  was  a 
debt  due  to  the  person  advancing  it,  and,  as  a 
creditor,  he  bad  a  ri^ht  to  prove  his  claim,  and 
to  vote  on  the  question  of  discharge.  We  do 
not  think  that  the  plaintiff  was  a  party  ag- 
grieved by  the  refusal  of  the  Judge  of  the  in- 
solvency court  to  permit  certain  creditors  to 
withdraw  their  assent  to  the  discharge.  Free- 
Ifind  V.  Mechanics*  Hank,  16  Gray.  137;  Kemp- 
Urn  V.  Savnders,  132  Mass.  466.  The  result  is 
that  in  the  opinion  of  a  majority  of  the  court 
the  decree  sJiould  be  affirmed,  and  it  ia  so  or- 
dered. 

Knowlton,  J. ,  dissenting: 

The  injustice  that  will  be  accomplished  under 
the  decision  in  this  case  is  so  flas^runt,  and  tlie 
result  reached  so  at  variance  with  what  I  have 
long  supposed  to  be  the  law  of  Massachusetts, 
and  with  the  weight  of  authority  in  other  Ju- 
risdictions, that  I  feel  constrained  to  state  my 
views.  The  record  shows  that  one  Stanwood 
owed  to  six  different  parties  separate  debts 
amounting  in  the  aggregate  to  $2,090.  He  had 
no  separate  property.  He  was  a  member  of  a 
perfectly  solvent  firm,  which  owed  some  debts, 
but  was  not  brought  into  the  court  of  insol- 
vency. He  induced  creditors  of  the  firm,  who 
had  not  the  slightest  interest  in  the  insolvency 
proceedings,  to  prove  their  claims  against  him 
as  an  individual,  and  to  si^n  their  assent  to  his 
discharge,  and  thereby  rebeve  him  from  all  of 
his  separate  debts,  agaiust  the  will  of  his  sepa- 
rate creditors,  without  his  paying  anything. 
Doubtless  these  partnership  creditors  then  went 
to  the  other  members  of  the  firm,  and  received 
their  pay  in  full  from  the  partnership  assets. 
There  is  some  confusion  in  the  earlier  cases 
touching  this  subject.  In  Barclay  v.  Phelps,  4 
Met.  897,  it  was  held  that  the  language  of  the 
statute,  "two  or  more  persons  who  are  part- 
ners" (Stat.  18o8.  chap.  163,  §  21;  Pub.  Stat, 
chap.  157.  g  120),  did  not  apply  literally  to 
members  of  a  partnership  which  had  been  dis- 
solved before  the  commencement  of  proceed- 
ings in  iusolvency,  and  that  such  a  partnership 
could  not  be  brought  into  the  insolvency  court, 
and  that  therefore  the  creditors  of  it  could 
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prove  against  an  individual  partner.  In  Parker 
Y.  Phillips,  2  Cush.  175,  it  was  intimated,  aod 
in  Thompson  v.  l^hompson,  4  Cush.  127,  it  was 
expressly  decided,  tbat  this  narrow  construc- 
tion of  the  statute  was  erroneous;  and  it  has 
ever  since  been  held  thAt  previously  dissolved 
insolvent  partnerships  are  to  be  brought  into 
the  court  of  insolvency,  and  settled  Uiere,  as 
well  as  those  existing  at  the  commencement  of 
insolvency  proceedings.  Pelletier  v  Couture 
148  Mass.  269.  1  L.  R.  A.  863.  Although  for 
nearly  fifty  years  it  has  been  settled  tbat  the 
reason  given  for  the  decision  in  Barclay  v. 
P?ielps  has  no  foundation  m  law,  the  case  was 
not  expressly  overruled;  and  in  the  early  prac- 
tice under  the  statute  the  decision  was  some- 
times followed  by  magistrates,  and  their  action 
passed  without  disapproval  by  this  court, 
tjnder  this  practice,  if  an  individual  who  was 
a  member  of  a  firm  was  in  insolvency  without 
bringing  in  the  partnership,  all  of  the  partner- 
ship creditors  were  allowed  to  bring  their  claims 
into  court,  and,  in  a  sense,  to  prove  them 
against  the  separate  estate,  simplv  for  the  pur- 
pose of  sharing  in  the  surplus  if  there  was  any- 
thing left  after  paying  the  separate  creditors. 
It  never  was  adjudged  that  they  could  do  any- 
thing to  affect  the  rights  of  the  separate  cred- 
itors, and  they  never  were  allowed  to  receive 
anything  from  the  separate  estate  unless  the 
separate  creditors  were  first  paid  in  full. 
Agawam  Bank  v.  Morris,  4  Cush.  99.  See 
also  Somerset  Potters'  Works  v.  Minot,  10  Cush. 
592,  598-601;  CatskiU  Bank  v.  Hooper,  6  Gray, 
574-5S8.  In  Gates  v.  Mack,  5  Cush.  618,  one 
who  was  formerly  a  partnership  creditor  was 
allowed  to  prove  against  one  of  the  partners 
only,  because  there  had  been  a  severance  by 
former  proceedings  in  insolvency,  in  which 
the  other  partners  had  been  discharged;  leav- 
ing the  debt  from  that  time  an  individual  debt, 
for  which  the  insolvent  only  was  liable.  In 
Baker's  Ca^,  8  Cush.  109.  the  statute  received 
exposition  in  reference  to  discbarges  where  there 
are  both  individual  and  partnership  creditors, 
to  the  effect  that  the  rule  stated  in  Pub.  Stat, 
chap.  157,  §  121,  requiring  the  separate  estates 
of  the  individual  debtors  to  be  administered  by 
themselves,  and  the  partnership  estate  to  be 
administered  by  itself,  and  giving  to  creditors 
of  either  class  no  rights  in  the  estate  applica- 
ble to  debts  of  the  other  class  until  all  the 
creditors  of  that  class  are  first  paid  in  full,  and 
then  only  a  right  to  have  the  surplus  assets 
transferred  to  the  estate,  and  administered  for 
creditors  of  their  class,  is  applicable  to  dis- 
charges,— so  that  partnership  creditors  alone 
can  sign  their  assent  to  a  discbarge  from  part- 
nership debts,  and  separate  creditors  of  each 
partner  alone  can  sign  their  assent  to  a  dis- 
charge from  his  individual  debts,  and  a  dis- 
charge may  be  granted  from  one's  individual 
debts  and  not  from  his  partnership  debts,  or 
from  his  partnership  debts  and  not  from  his 
individual  debts;  the  granting  or  refusal  of  the 
discharge  from  each  class  of  debts  depending 
upon  their  giving  or  withholding  their  assent 
to  a  discharge.  Since  tbat  decision  was  an- 
nounced, it  has  been  the  practice  in  the  insol- 
vency courts  of  most  of  the  counties  of  the 
state,  as  I  know,— and  1  believe  it  has  in  all  of 
them, — to  grant  a  discharge  from  individual 
debts,  and  to  refuse  it  from  partnership  debts, 
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or  vice  tena.  if  the  amount  of  the  dividend,  or 
the  assent  of  creditors,  called  for  different  re- 
sults in  the  different  estates,  and  to  hold  that 
a  discharge  from  one  class  of  debts  has  no  ef- 
fect upon  debts  of  the  other  class.   No  later  case 
has  questioned  this  doctrine,  and  I  must  as- 
sume it  to  be  the  law  of  the  state  to-day.    I» 
Loihrop  Y   Tilden,  8  Cush.  875.  the  warrant 
issued  upon  a  representation  that  the  petitioner 
was  indebted  both  personally  and  as  a  member 
of  a  firm.    The  only  debts  proved  were  part- 
nership debts,  and  the  certificate,  in  terms, 
purported  to  cover  these  debts.    The  next  im- 
portant adjudication  bearing  upon  the  question 
now  before  us  was  in  RM  v.  mudge,  14  Gray, 
534,  which  in  my  Judgment  fully  covers  toe- 
present  case.    It  was  a  suit  involving  large 
amounts,  and  was  argued  by  seveial  of  the 
ablest  lawyers  in  the  state.     In  that  case,  as  ia 
this,  the  insolvent  debtor  did  not  represent  the 
partnership  estate  as  insolvent,  and  the   pro- 
ceedings in  the  insolvency  court  had  refer- 
ence  to  his  individual  estate  alone.     A  firm  of 
which  he  was  a  member  was  dissolved  a  few 
months  before  the  commencement  of  the  in- 
solvency proceedings,  owing  debts  upon  which 
he  was  liable  as  a  partner  at  the  time  of  their 
commencement.    The  claims  were  presented 
by  the  holders  of  them  for  proof  in  the  insol- 
vency court  against  bis  estate.     It  was  held  in* 
an  elaborate  opinion  by  Mr.  Justice  Bigelow^ 
that  they  could  not  be  received,  and  they  were 
disallowed.     There  was  no  intimation  that  the 
claims  could  be  given  any  kind  of  standing  is 
that  proceeding.     Both  the  language  of  the 
opinion  and  the  judgment  were  directly  con- 
trary to  the  decision  in  Barclay  v.  Phelps,  and 
it  seems  to  me  that  the  result  reached  neces- 
sarily followed  from  the  decision  in  Bakefp 
Case,  ubi  supra,  and  from  a  careful  considera- 
tion of  our  statutes. 

It  is  to  be  noticed  that  our  courts  of  insol- 
vency have  no  jurisdiction  except  that  whicl^ 
is  expressly  conferred  upon  them  by  the  stat- 
ute, and  until  the  enactment  of  Stat  1894,  chap^ 
164,  had  no  jurisdiction  whatever  in  ecjuity. 
The  jurisdiction  in  regard  to  partnership  es- 
tates is  conferred  by  Pub.  Stat.  chap.   157, 
§§  120  et  mi,,  and  it  exists  only  "when  two  or 
more  persons  who  are  partners  become  insol- 
vent."   If  the    partnership  is   insolvent,   its- 
estate,  as  well  as  that  of  each  of  the  individual 
partners,  is  brought  into  court;  and  it  may  b& 
brought  in  upon  the  representation  of  either  of 
the  partners,  or  of  the  creditors  of  the  firm. 
If  the  partnership  estate  is  brought  into  court 
to  be  settled,  the  estates  of  the  firm  and  of  the 
individual  meml)ers,  although  dealt  with  at 
the  same  time  and  in  one  proceeding,  are  settled 
separately,  as  if  separate  warrants  had  been  is- 
sued against  each.     Bakeffs  Case,  ubi  supra  ; 
Pub.  Stat  chap.  157,  §§  121, 128,  124.     Credit- 
ors can  only  prove  against  the  estate  which  is  in- 
debted to  them.    The  only  way  in  which  they' 
can  derive  any  benefit  from  an  estate  of  another 
class  is  by  having  any  surplus  that  remains  af- 
ter paying  creditors  of  thatclass  in  full  added  to 
the  assets  of  the  estate  against  which  they  have 
proved.    There  is  no  provision  in  the  statute 
for  any  kind  of  proof  except  a  real  proof  that 
entitles  one  to  his  dividend  with  the  others. 
If  a  debt  is  presented  for  proof,  it  is  either 
proved  and  allowed,  or  it  is  disallowed.    If  it 
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It  proved  it  eDtitles  the  holder  to  all  the  rights 
of  a  creditor,  amoDg  which  are  the  rights  to 
receive  a  dividend,  and  to  assent  or  withhold 
assent  to  a  discharge.  I  do  not  know  where 
an  J  warrant  is  found  in  the  statute  for  giving 
a  creditor  an  anomalous  position,  which  is  not 
that  6f  a  holder  of  a  proved  claim,  but  that  of 
a  holder  of  a  claim  which  is  reco>;nized  by  the 
court  for  the  purpose  of  shario^  in  a  surplus, 
if  there  is  any,  after  the  estate  is  settled  by 
paying  In  full  all  creditors  whose  claims 
are  regularly  proved,  and  who  are*enti- 
ileil  to  dividends.  The  general  provisions  in 
regard  to  the  proof  of  claims  and  the  rights 
and  liabilities  of  creditors  seem  to  me  inap- 
plicable to  claims  presented  for  such  a  pur- 
\>ose  only,  and  no  special  provision  is  made 
lor  such  claims.  I  have  searched  the  books  in 
vain  for  a  case  under  our  statute  in  which  the 
court,  after  administering  an  estate  that  paid 
individual  debts  in  full,  has  attempted  to  ad- 
minister the  surplus  by  a  disiribu  ion  among 
partnership  creditors,  unless  the  partnership 
estate  was  first  bruu^ht  into  court,  under  Pub. 
Sinl.  chap.  157,  §  120,  by  the  insolvency  of  the 
several  partners.  If  such  an  attempt  is  beie- 
after  made,  there  being  no  Jurisdiction  of  the 
partnership  assets,  or  of  the  assets  of  the  sol- 
vent members  of  the  firm,  it  will  be  interesting 
to  consider  what  scheme  can  be  devised  for  the 
pui pose. 

If  a  partnership  is  insolvent,   it  must  be 
brought  into  court,  and  its  affairs  are  properlv 
settled  there.     If  the  paitnersbip  is  not  insol- 
veni,  some  of  the  partners  being  in  a  condition 
to  pay  all  partnership  debts  as  they  are  pre- 
sented, there  is  no  occasion  for  the  partnership 
creiiitora  to  come  into  court,  and  the  individual 
iDsolvent  debtor  has  no  occasion  to  obtain  a 
discharge  from  the  partnership  debts.     There 
is  but  a  bare  possibility  that  he  will  ever  be 
called  upon  to  pay  any  of  ihem  after  getting 
bis  discharge  from  his  individual  debts,  and, 
if  be  should  be,  he  would  have  his  remedy  over 
against  the  solvent  members  of  the  tirm.     His 
copartners  are  fully  protected,  for  his  liability 
to  contribute  his  share  of  any  deficiency  is  an 
individual  liability,   which   they   may   prove 
against  his  estate.    Upon  the  docrine  laid  down 
in  Baker's  Cane  and  in  Robb  v.  Mudge,  vbi supra, 
the  proceedings  are  simple,  and  the  rights  of 
everybody  are  fully  protected.     The  rule  laid 
down  in  Hobb  v.  Mudge  was  reaffirmed  with  em- 
phasis in  WUd  V.  Dean,  S  Allen,  579,  in  which 
firm  creditors  attempted  to  prove  their  claims 
against  the  estate  of  an  individual  partijer;  the 
principal  difference  between  this  case  and  RM 
V.  Mudge  being  that  in  this  the  partnership,  as 
well  as  the  individual,  was  in    insolvency. 
Since  the  decision  in  Eobb  v.  Mudge  there  is  noth- 
ing in  our  books,  that  I  can  find,  which  indicates 
that  a  partnership  creditor  can  prove  a  claim 


against  the  individual  estate  of  one  of  the  part- 
ners,  whether  the  partnership  is  adiudgea  in- 
solvent or  not.     Nobody  contends  that  he  caD^ 
prove  for  the  purpose  of  sharing  with  the  in- 
dividual creditors,  or  of  receiviog  anything- 
unless  they  are  first  paid  in  full.    But  if  an^ 
anomalous  kind  of  proof  ia  to  be  allowed, 
which  is  wholly  subordinate  to  other  rights  in 
the  separate  estate,  how  can  it  be  consistent 
with  the  nature  and  purpose  of  the  proof  to 
allow  the  firm  creditors,  by  their  assent,  to  dis- 
charge the  insolvent  from  his  individual  debts? 
And  how  can  such  anomalous  kind  of  proof, 
which  does  not  entitle  firm  creditors  to  a  divi- 
dend, bring  them  within  the  terms  of  the  dis- 
charge, which  includes  only  debts  proved  or 
provable  against  the  estate?    Clearly,  it  is  not 
the  kind  of  proof  meant  by  the  statute.     Under 
the  doctrine  of  the  opinion,  an  injustice  may 
be  done  to  a  debtor  as  great  as  that  done  to  the- 
separate  creditors  in  the  present  case.    A  debtor 
who  complies  with  all  of  the  provisions  of  the 
statutes  is  entitled  to  a  discharge  if  his  estate 
pays  a  dividend  of  50  per  cent  or  more  to  the- 
creditors  among  whom  it  is  distributed.     Sup- 
pose that  a  debtor's  estate  pays  a  dividend  of 
90  per  cent  to  separate  creditors,  and  suppose- 
that  one  of  these  creditors  desires  to  prevent 
the  granting  of  the  discharge,  and  inducea 
partnership  creditors  of  a  sol  vent  firm,  of  which^ 
the  debtor  was  a  member,  to  present  claims, 
which  are  proved  in  this  special  way,  to  an 
amount  greater  than  the  whole  amount  of  the* 
separate  debts.     If  these  claims  are  reckoned 
with  the  claims  of  the  separate  creditors  in  de- 
termining whether  a  discharge  shall  be  granted, 
the  dividend  of  90  per  cent  will  not  be  enough- 
to  make  a  dividend  of  50  per  cent  upon  the  ag- 
gregate of  the  debts  of  the  two  classes.    If  this- 
method  is  adopted  a  debtor  may  be  unable  to 
obtain  a  discharge  from  his  separate  debts  un- 
less he  pa^ s  them  in  full,  eveu  though  there  i» 
partnership  property  in  the  posscs-sion  of  the 
solvent  partners  to  an  amount  sufficient  to  p^y 
all  of  the  partnership  debts.     An  important  ob- 
ject of  the  law  may  thus  be  entirely  defeated. 
All  of  the  decisions  in  other  states  which  have- 
come  to  my  attention  tend  to  support  my  view, 
and  nearly  all  of  those  in  the  Federal  cotrts. 
Corey  v.  Perry,  67  Me.  140,  24  Am.  Rep.  15;. 
Poillon  V.  Lawrence,  77  N.  Y.  207;  Perkins  v. 
Fitiher,  80  Ky.  11;  Ue  Lifile,  1   Nat.  Bankr. 
Reg  H41,  Be  Winhens,  2 Nat.  Bankr.  Reg.  849;. 
Budgins  v.  Ixiiie,  11   Nat.  Bankr.  Reg.  462; 
Crompton  v.  Oonkiin,  15  Nat.  Bankr.  ^g,  417. 
See  also  as  bearing  upon  the  question,  Rice's* 
Case,  7  Allen.  112;  Nutting  v.  Ashc^OjX  lOl 
Mass.  800;  Stat.  Ib65,  chap.  113  (Pub.  Stat, 
chap.  157,  §  125);  Bueklin  v.  Bucklin,  97  Mass. 
256. 

I  think  the  petition  to  expunge  the  proof  of 
the  partnership  debts  should  he  granted. 
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MlHHESOTA  SUPBEMB  COITBT. 

MINNESOTA  SUPREME  COURT, 


Hot.. 


JU  ESTATE  OP  Nehcmiah  HULETT,  De 

ceased. 


John  R.  CAREY,  Adror.,  etc.,  of  Nehemiah 
Hulett,  Deceased,  et  al.,  Appts., 

V. 

Lucy  A.  HULETT.  Hetpt. 

(. MlDD ) 

"^l.  Tha  iamae  h^lMkg  whether  the  de- 
eeaeed  ezecuted  an  alleged  written 
eontntet  of  marriage  with  tbepetltioDer,  con> 
▼eyaooea  executed  by  the  deceased,  subsequent 
to  the  marriage  contract.  In  which  he  was  de. 
■oribed  as  a  sloffle  man,  wore  Inadmissible  in  evi- 
dence  against  ths  petitioner. 

9«  A  fetter  written  bj  petitioner  to  her 
flieter  subsequent  to  the  execution  of  the  mar- 
riage contract,  in  which  she  referred  to  the  de- 
ceased as  **ber  husband"  and  **your  brother.**  was 
banded  by  her  to  the  deceased  to  read.  He  read 
it,  enclosed  it  in  an  envelope  addressed  totbe  sis- 
ter, and  pat  it  in  bis  pocket  n^itb  otber  letters, 

;  apparently  for  the  purpose  of  postinflr  it.  HeUU 
that  tbls  so  connected  the  deceased  with  the  let- 
ter that  it  was  competent  evidence  in  favor  of 
the  petitioner  as  bis  admissions. 

9*  It  ie  aantoal*  iireeent  eoneent  law- 
Aodlx  expressed*  which  makiM  aaar* 
riag^«  All  that  is  necessary  to  render  com- 
petent partiea  husband  and  wife  is  that  they 
agree  in  the  present  tense  to  be  sucb,  no  time  be- 
ing contemplated  to  elapse  before  tbe  assump- 
tion of  tbe  status.  It  is  not  necessary  that  sucb  a 
contract  be  followed  by  bolding  themselves  out 
to  the  publio  as  husband  and  wife,  or  that  it  be 
acted  on  by  their  professedly  living  together 
in  tbat  relation.  The  distinction  noted  between 
the  tact  of  marriage  and  the  proof  of  it. 

•4«  The  flbct  that  under  our  etatates  a 
wlAa  may  inherit  from  her  husband  has 
not  changed  tbe  common-law  rule  tbat  tbe  will 
of  a  man  is  not  revoked  by  bis  subsequent  mar- 

>  riage  alone,  without  tbe  birth  of  issue. 

(November  27. 1808.) 

APPEAL  by  proponeDts  from  orders  of  tbe 
District  Court  for  St.  Louis  County  de- 
nying probate  to  a  paper  alleged  to  be  the  last 
will  and  testament  of  Nehemiah  Hulett,  de- 
•eeaaed,  and  granting  homestead  rights  to  one 
•claiming  to  be  bis  widow.  Hetened  a$to  the 
first  wrder;  affimud  a$  to  the  teeond. 

The  facts  are  stated  in  the  opinion. 

Mr,  J.  L«  Waehbnrttt  with  J/r.  Jamee 
Speneer»  for  appellants: 

The  controlling  fact  in  this  case,  and  tbe 
one  which  should  have  been  submitted  to  the 
jury,  was  the  inquiry  as  to  whether  these  par- 
ties were  husband  and  wife. 

220  Terras  Estate,  68  Minn.  268. 

The  veidict  should  be  held  null  for  its  fail- 
ure to  determine  the  material  and  substantial 
•question  of  fact  Involved. 

McArthur  y.  Craigie,  22  Minn.  858:  OKI- 
v)€iUr  V.  Lohmann^  88  "Wis.  78;  McLimans  v. 
Lancaster,  68  Wis.  603. 

*Headnotes  by  Mxtchsll,  J. 


The  deeds  made  by  Hulett  were  reoef Table 
in  evidence,  and  the  recitals  therein  contained 
admissible  under  the  rules  of  pedigree  evi- 
dence. They  were  made  by  one  who  knew. 
Tbey  were  made  before  the  controversy  had 
arisen.  Thev  were  made  by  one  deceased 
prior  to  the  time  of  the  trial  and  his  death  had 
fully  appeared.  Pedigree  embraces  biiih, 
marriage,  death  and  the  date  thereof. 

Dawson  ▼.  Mayafl^Afi  Minn.  408;  1  Greenl. 
Ev.  §'108;  2  Best,  Ev.  §§  501,  502;  Jackson, 
Boss,  v.  Cooley,  8  Johns.  128;  Taylor,  Ev. 
§$  642,  628-680;  Bisenlard  v  aum,  126  N.  Y. 
568,  12  L.  R.  A.  886:  Craufurd  y.  Blackbum, 
17  Md.  49,  77  Am.  Dec.  828. 

The  evidence  was  admissible  aa  a  written 
statement,  entry,  or  declaration  made  by  the 
deceased  in  the  usual  course  of  business,  where 
there  was  no  {i>  mota  apparent. 

Doe,  Pattf shall,  v.  Turford,  8  Bam.  &  Ad 
890;  Short  v.  Lee.  2  Jaa  &  W.  464:  Sussex 
Pferage  Case,  11  Clark  &  F.  112;  Stapylton  v. 
Clovgh,  2  El.  A  Bl.  987.  Cfhampneys  v.  Peek,  1 
Stark.  404;  Price  ▼.  Torrington,  2  Ld.  Raym. 
878;  Haven  v.  Wenddl,  11 JN.  H.  112. 

In  a  controversy  of  this  kind  as  characteriz- 
ing the  relations  between  a  man  and  woman 
claimed  to  have  been  married  they  were  ad- 
missible as  a  part  of  the  res  gesta. 

When  we  have  shown  that  this  evidence  ia 
admissible  under  the  doctrine  that  it  is  a  part 
of  the  res  gesta  we  have  removed  it  from  the 
field  of  secondary  or  hearsay  evidence,  and  it 
becomes  primaiy  evidence  of  tbe  facts. 

AUen  y.  Half,  2  Nott  &  M'C.  114.  10  Am. 
Dec.  578;  King  y.  Bramley,  6  T.  R  880;  i^teih 
ens  y.  Mofs,  Cowp.  698;  Kenyan  v.  Ashbridge, 
85  Pa.  157;  Tarpley  y.  Poage,  2  Tex.  139; 
Fhyd  v.  Calwrt,  58  Miss.  87;  1  Bishop.  Mar. 
&  Diy.  §§  987,  988,  48S;  Dams  y.  Brown, 
1  Redf.  260;  1  Greenl.  Ev.  §  108;  1  Smith, 
Lead.  Chs.  506,  508,  515;  PhiUyriek  y.  Span- 
gler,  15  La.  Ann.  46;  Kansas  P.  R.  Co.  y.  Mil- 
ler, 2  Colo.  445;  Richard  y.  Brehm,  78  Pa.  140, 
13  Am.  Rep.  788;  Budington  v.  Munson,  88 
Conn.  484;  Trimble  v.  Trimble,  2  Ind.  78; 
Donnelly  v.  Donnelly,  8  B.  Mon.  118;  Hender- 
son v.  Gargill,  31  Miss.  867;  Spears  v.  Burton, 
81  Mi^s.  547;  Jones  v.  Beddick,  79  N.  C.  290, 
Bedgraw  y.  Rechrave,  88  Md.  98;  Womaek  t. 
Tankersley,  78  Va.  242;  Badger  y.  Badger.  88 
N.  Y.  546,  42  Am.  Rep.  268;  VanTvyl  v.  Van 
Tuyl,  57  Barb.  235;  GaU  v.  Oall,  114  N.  Y. 
109;  Be  raytor.  9  Paige.  611;  CargiUy.  Wood, 
63  Mo.  501;  CavjoUe  v.  Ferric,  28  N.  Y.  104; 
(yOara  y.  EisenMr,  88  N.  Y.  296;  Jewdl  v. 
Jewell,  42  U.  8.  1  How  219, 11  L.  ed.  108;  ^r 
nold  v.  Chesebrovgh,  58  Fed.  Rep.  888.  20  U.  S. 
App.  87;  Eisenlordv.  Clum,  126  N.  Y.  552,  13 
L.  R.  A.  836;  Taylor  y.  Swett,  8  La.  88,  22 
Am.  Deo.  157. 

It  shall  not  be  competent  for  any  party  to 
an  action  or  interested  in  the  event  thereof  to 
give  evidence  therein  of  or  concerning  any 
conversation  with  or  admission  of  the  deceased 
or  insane  party  or  person  relative  to  any  mat- 
ter at  issue  l)etwcen  tbe  parties. 

Comp.  1894,  §  5660. 


Note.   As  to  revocation  of  will  by  marriaflre,  nee  i  (Ind.)  7  L.  R.  A.  486,  and  the  case  of  Roane  y.  Hoi- 
«lso  some  cases  In  ntde  to  Rlcrgs  v.  Palmer  (N.  Y.)    llnRshead  (Md.)  17  L.  R.  A.  filtt. 
4  L.  R.  A.  846,  other  cases  In  note  to  Davis  v.  Fogle  • 

1M  L.  R.  A. 


1886. 


Be  EflTATB  OF   HULKTT. 


This  BUtate  cannot  be  circumyented  by  par- 
ties in  interest  writing  out  tbeir  declarations 
and  giving  evidence  to  show  that  the  deceased 
person  so  acted  as  to  consent  thereta 

BUerUord  v.  Clum,  supra. 

The  iostru men t  does  not  constitute  marriage. 

State  ▼  Worthinffham,  28  Minn.  R88;  Evtch- 
ine  r,  KimmeU,  81  Mich.  126. 18  Am.  Rep.  164; 
Be  Terry's  EetaU,  58  Minn.  268;  Meiettr  v. 
Moore,  96  U.  S.  76,  24  L.  ed.  826;  JeweU  v. 
Jewlh  42  U.  8.  1  How.  219,  11  L.  ed.  106: 
State  Y.  Bittiek,  103  Mo.  183.  11  L.  R  A.  587; 
Grimm'e  Appeal,  181  Pa.  199.  6  L.  R.  A.  717. 
People  V.  Loomie  (Mich.)  2  Det.  L.  N.  291; 
IVet  V.  Pl^ei,  52  Mich.  464;  Riler  v.  People,  156 
Dl.  611;  Sharon  v,  Sharon,  79  Cal.  669;  Yard- 
le^e  Estate,  75  Pa.  207. 

Presumption  of  marriage  can  arise,  not  only 
where  parties  live  together  as  man  and  wife, 
but  hold  themselves  out  as  such. 

Durand  ▼.  Durand^  2  Sweeny.  822;  Binek- 
ley  V.  Apres,  106  CaL  857. 

There  must  be  a  contract  in  prasenti  fol- 
lowed by  habit  and  reputation  of  marriage  in 
oTiler  to  constitute  a  good  common  law  mar- 
nage. 

Bante  t.  Sealy,  6  Binn.  405;  Odd  Fellows 
Ben.  Asso.  v.  Carpenter,, 17  R.  I.  720:  Com.  v 


erty,  pursuant  to  the  statutes  in  such  ca«a 
made  abd  provided.  On  September  18,  1898. 
she  presented  another  petition  to  the  probate 
court  reit«ratiog  her  marriage  to  the  deceased, 
and  praying  that  the  probate  of  the  will  be  va 
catea  and  set  aside  and  declared  not  to  be  the 
last  will  and  testament  of  the  deceased.  In 
this  petition  she  alleged  that  she  and  the  de- 
cease were  married  by  mutual  consent,  but 
without  anv  formal  solemnizatioo,  and  that  in 
evidence  of  such  marriaf^e  a  certain  instrument 
in  writing  was  executed  by  both  parties  at 
the  time  of  the  contract  of  marriage.  Both  pe- 
titions alleged,  and  it  is  an  admitted  fact,  that 
Hulett  died  without  issue,  and  that  no  issue 
was  ever  bom  of  the  alleged  marriage  between 
him  and  the  petitioner.  The  only  ground  here 
material,  on  which  it  wu  asked  that  the  pro- 
bate of  the  will  be  vacated,  was  that  it  was 
revoked  by  the  marriage  of  Hulett  to  the  peti- 
tioner sut>sequent  to  Us  execution.  The  ad 
ministrator,  the  devisees  and  legatees  under 
the  will,  and  the  heirs  at  law  of  the  deeeaped 
all  opp<Med  the  granting  of  the  petitions;  their 
main  contention  being  ihat  the  petitioner  had 
never  been  married  to  the  deceased.  It  ap- 
peared on  the  bearings  before  the  probate  court 
that  the  foundation  of  the  petitioner's  claim  to 


Stump,  58  Pa.  182,  91  Am.  Dec.  198;  Arnold  be  the  widow  of  the  deceased  was  the  follow 
y.Ghesibrough,  58  Fed.  Rep.  838. 20  U.  8.  App.  ;  ing  instrument,  alleged  to  have  been  executed 


87;  Mar u land  v.  Baldwin,  112  U.  S.  490,  28 
L.  ed.  822;  Sharon  v.  Sharon,  79  Cal.  633. 

Marriacre  alone  without  birth  of  issue  will 
Dot  revoke  the  will  of  a  man  made  prior 
thereto. 

Redf.  Wais,  298,  294,  298,  299;  1  Jarman, 
Wills,  270;  8  Washb.  Real  Prop.  4th  ed.  5^9; 
8»ran  v.  Flammond,  \9^  Mass.  45, 52  Am.  Rep. 
255;  Warner  v.  Jieach,  4  Gray.  162;  Hoift  v. 
H(ntt,  68  N.  H.  475,  56  Am.  Rep .  580;  Webb 
V.  Jones,  86  N.  J.  £q.  168:  Boans  v.  Rollings- 
head,  76  Md.  869,  17  L.  R  A.  692;  Noyes  v. 
Southtearth,  55  Mich.  175,  54  Am.  Rep.  859; 
Be  Burton's  WiU,  4  Misc.  512;  Swan  v.  Sayles, 
165  Mass.  177;  Brush  v.  Wilkins,  4  Johns.  Ch. 
618;  Be  Wards  WiU,  70  Wis.  251;  Morgan  t. 
Ireland,  1  Idaho,  786;  Broien  v.  Seherrer,  6 
Colo.  App.  255;  Orates  ▼.  Sheldon,  2  D.  Chip. 
(Vt.)  71,  15  Am.  Dec.  658;  GoodselVs  Appeal  56 
Coon,  17». 

Mr.  Am  Tu  Af  atin  also  for  appellants. 

Messrs,  "ELefary  8.  Mahon*  Pence  4b 
Carpenter,  and  Davist  Kelloi^i^.  St  SeT- 
eranee  for  respondent. 


Hitchellt  J.,  delivered  the  opinion  of  the 

court: 

Kehemiah  Hulett,  for  many  years  a  resident 
of  St  Louis  county,  and  generally  supposed 
tnd  reputed  to  be  a  bachelor,  died  July  25, 
1892.  Proceedings  were  duly  had  in  the  pro- 
Ute  court  of  that  county,  whereby  a  will  which 
he  bad  #^xecuted  in  Mav,  1862,  was  proved, 
aod  admitted  to  probate' on  October  10,  1»92, 
Md  John  R.  Carey  appointed  administrator 
with  the  will  annexed.  On  Februarv  18, 1808. 
ibe  respondent,  under  the  name  of  Lucy  A. 
Hulett,  presented  her  petition  to  the  probate 
court,  alleging  that  she  was  the  widow  of 
Hulett,  that  she  was  married  to  him  on  Janu- 
ary 6, 1892,  and  praying  that  the  homestead 
of  the  deceased  be  set  apart  to  her,  and  that 
^he  be  allowed  to  select  certain  personal  prop- 
s' U  R.  A. 


by  her  and  the  deceased  on  January  7,  but  by 
mistake  dated  January  6.  1892: 

Contract  of  Marriage  between  N.  Hulett  and 
Mrs.  L.  A.  Pomeroy. 
Believing  a  marriage  by  contract  to  be  per- 
fectly lawful,  we  do  hereby  agree  to  be  hus- 
band and  wife,  and  to  hereafter  live  together 
as  such.  In  witness  whereof  we  have  here- 
unto set  our  hands  the  day  and  year  first  above 
written.  J   ]H.  Hulett. 

[Signedl  "i    L.  A.  Pomeroy 

The  probate  court  decided  adversely  to  the 
petitioner,  and  denied  both  her  petitions, 
whereupon  she  appealed  to  the  district  court 
in  both  cases.  Inasmuch  as  the  main,  if  not 
the  only,  issue  in  both  appeals  was  whether 
there  had  been  a  valid  common-law  marriage 
between  the  petitioner  and  the  deceased,  both 
were  tried  together.  When  the  appeals  came 
on  for  trial,  the  district  court  ordered  that  the 
followinir  question  be  submitted  to  a  Jury, 
til.:  "Was  the  paper  purporting  to  have  been 
made  on  January  6,  189^  [the  marriage  con- 
tract above  set  forth],  in  fact  executeaby  the 
late  Nehemiah  Hulettf*  All  other  issues  of 
law  and  fact,  if  any,  were  reserved  to  be  tried 
and  determined  by  the  court.  Exception  is 
taken  by  the  appellants  to  the  action  of  the 
court  in  submitting  this  question  to  a  jury. 
But  upon  the  record  no  such  objection  is  open 
to  the  appellants,  t)ecause  it  appears  that  this 
is  one  of  the  very  questions,  but  better  ex- 
pressed, which  they  themselves  asked  to  be 
thus  submitted.  The  court,  however,  had  a 
right  to  do  this  on  its  own  motion.  Gen.  Stat. 
1894,  §  5861.  This  practice  is  as  old  as  courts 
of  chancery  themselves,  and  this  is  Just  the 
kind  of  a  question  which  those  courts  were  in 
the  habit  of  sending  out  to  a  court  of  law  to 
obtain  the  verdict  of  a  Jury.  So  far  from  try- 
ing the  issues  piecemeal,  as  counsel  claim,  this 
question  was  really  decisive  of  the  only  issue 
35 
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of  fact  in  the  case,  as  we  will  hereafter  show. 
The  case  proceeded  to  the  trial  before^  J^ry 
of  the  questioo  thus  submitted  to  them.  Of 
course,  the  contest  was  over  the  ^CDuineness 
of  Hulett's  signature  to  the  marriage  contract. 
While  evidence  was  introduced  as  to  various 
collateral  facts  tending  mere  or  less  directly  to 
throw  light  on  this  question,  the  bulk  of  the 
evidence  consisted  of  the  testimony  of  experts, 
pioperhr  so  called,  and  of  persons  acquainted 
with  Hulett's  handwriting,  as  to  whether  his 
purported  signature  to  the  marriage  contract 
was  genuine  or  a  forgery.  As  is  usual  in  such 
cases,  the  testimony  of  these  witnesses  was 
very  conflicting;  but  the  jury  answered  the 
question  submitted  to  them  in  the  affirmative, 
and  it  is  not  claimed,  and  could  not  be  success- 
fully, that  the  evidence  did  not  Justifv  the 
verdict.  Hence,  unless  errors  of  law,  dul^  ex- 
cepted to,  occurred  during  the  trial  of  this  is- 
sue, it  must  stand  as  a  setded  fact,  with  all  its 
legal  consequences,  that  Hulett  and  the 
respondent  did  execute  the  marriage  contract 
on  the  7tb  of  January,  1892.  This  disposes  of 
the  first  assignment  of  error. 

2.  Of  the  various  assignments  of  error  re- 
lating to  the  rulings  of  the  court  admitting  or 
excluding  evidence  on  the  jury  trial  only  three 
—the  ninth,  tenth,  and  fourteenth— are  worthy 
df  special  notice.  The  appellants  offered  in 
evidence  a  mortgage  on  real  estate  executed  by 
Hulett  alone  on  the  Blst  of  May,  1892,  in  the 
certificate  of  acknowledgment  of  which  the 
notary  described  Hulett  as  a  single  man.  This 
was  excluded  by  the  court.  Counsel  then  of- 
fered to  prove  by  other  documents  that 
Hulett,  subsequent  to  therdate  of  the  alleged 
marriage  contract,  "continued  to  make  con- 
ve}  ances  of  property  and  execute  legal  instru- 
ments in  which  he  was  designated  as  a  single 
and  an  unmarried  man  in  the  same  manner  as 
prior  to  said  date."  This  offer  was  likewise 
excluded.  Counsel  then  offered  in  evidence  a 
bill  of  sale  executed  by  Hulett  on  May  81, 
18'i2,  In  the  certificate  of  acknowledgment  of 
which  the  notary  described  Hulett  as  a  single 
man.  This  offer  was  accompanied  by  a  state- 
ment of  counsel  that  this  bill  of  sale  was 
* 'simply  an  additional  document  on  the  same 
line."  1'his  offer  was  also  excluded.  In  view 
of  the  specific  offers  which  thus  preceded  and 
followed  the  general  offer,  we  think  the  latter 
must  be  construed  as  meaning,  not  that  Hulett 
described  himself  as  a  single  man  in  the  body 
of  ihe  instrument,  but  merely  that  he  was  so 
described  in  the  certificate  of  the  officers  who 
took  his  acknowledgments.  But,  however 
that  msy  be,  and  without  considering  the  com- 
petency of  such  evidence  had  it  been  sought 
to  prove  a  contract  of  marriage  by  * 'habit  and 
repute."  we  are  clearly  of  opinion  that  it  was 
inadmissible  upon  the  sole  issue  ihen  being 
tried  before  the  jury,  to  wit,  whether  Hulett 
executed  the  express  written  contract  of  mar- 
riage referred  to.  Any  statements  he  might 
have  made  in  these  conveyances  were  certainly 
no  part  of  the  res  getUB,  to  wit,  the  execution 
of  the  written  contract  of  marriage.  As  re- 
spects that  sublect,  it  seems  to  us  that  such 
evidence  would  be  merely  the  subsequent 
self  serving  statements  of  one  of  the  patties. 
The  fourteenth  assignment  is  that  the  court 
erred  in  admitting  in  evidence  Exhibit  188, 
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being  a  letter  written  July  t4,  1892,  by  the 
respondent  to  her  sister,  in  Ohio,  containing 
references  to  her  relations  to  Hulett;  as,  for 
example,  where  she  speaks  of  him  as  *'niy 
husband"  and  "your  brother  Hulett."  If 
Hulett  had  been  in  no  way  connected  with  this 
letter,  so  that  it  would  have  been  the  mere 
statement  of  the  respondent  herself,  it  would 
have  been  inadmissible.  But  the  testimony  of 
the  respondent  was  that  she  wrote  it  in  the 
presence  of  Hulett,  and  then  handed  it  to  him 
to  read;  that  he  read  it,  put  it  in  an  envelope, 
sealed  it,  and  put  it  in  his  pocket  She  further 
testified  that  she  subsequently  received  it  back 
from  her  sister,  to  whom  it  was  written.  This 
letter,  according  to  respondentia  testimony,  was 
written  the  day  before  Hulett's  death.  The 
next  morning  he  left  home  to  take  the  cars  to 
go  to  Dulutb,  but  died  suddenly  at  the  station, 
while  waiting  for  the  train.  After  bis  death, 
a  number  of  letters,  addressed,  and  apparently 
intended  to  be  mailed,  were  found  in  bis  pocket 
by  the  undertaker,  who  gave  them  to  a  nephew 
of  the  deceased,  who  put  stamps  on  them,  and 
posted  them.  As  this  letter  reached  the  person 
to  whom  it  was  written,  the  fair  inferences  from 
the  evidence  are  that  this  was  one  of  the  let- 
ters found  in  Hulett's  pocket  after  his  death, 
that  the  envelope  in  which  it  was  inclosed  was 
addressed,  and  that  these  letters  were  put  in 
his  pocket  by  Hulett  for  the  purpose  of  posting 
them  when  he  reached  the  city.  These  facts, 
if  true,  amounted  to  such  a  recognition  of  and 
assent  to  the  statements  contain^  in  the  letter 
as  to  make  them,  in  effect,  the  joint  declara- 
tions and  statements  of  both  Hulett  and  the 
respondent,  and  therefore  competent  as  bis  ad- 
missions. It  is  urged  very  strenuously  by 
counsel  for  the  appellants  that  the  testimony  of 
the  respondent,  by  which  she  was  thus  enabled 
to  connect  Hulett  with  the  contents  of  her  letter, 
impinges  upon  the  statute  that  it  shall  not  be 
competent  for  any  party  to  an  action  or  in- 
terested in  the  event  thereof  to  give  evidence 
therein  of  or  concerning  anv  conversation  with 
or  admission  of  a  deceased  person  relative  to 
any  matter  at  issue  between  the  parties.  Gen. 
StaL  1894,  ^  5660.  It  was  held  in  CKadwiek 
v,Comi$fi,  26  Minn.  28,  followed  in  subsequent 
decisions,  that  the  language  of  the  act  refers 
only  to  spoken  words.  If  it  was  a  question  of 
first  impressions,  it  might  admit  of  discussion 
whether  the  statute  ought  not  to  be  construed 
in  accordance  with  the  views  of  the  late  Chief 
Justice  Gilfillan,  so  as  to  include  anv  admis- 
sion of  the  party,  whether  by  word  or  act. 
The  peculiar  facts  of  the  present  case  illustrate 
the  fact  that  admissions  bV  act  may  often  be  as 
much  within  the  mischiel^^  aimed  at  as  admis- 
sions by  spoken  words.  But,  as  the  narrower 
construction  placed  upon  the  statute  has  been 
adhered  to  and  followed  for  nearly  eighteen 
years,  during  which  the  legislature  has  not 
seen  fit  to  amend  the  law,  it  is  now  too  late  for 
us  to  reconsider  the  question. 

None  of  the  exceptions  to  the  charge  are 
well  taken  or  of  sufficient  substance  to  require 
discussion.  In  fact,  the  charge  was,  in  most 
respects  a  model  one.  Instena  of  merely  stat- 
ing general  abstract  principles  of  law  (as  is 
often  the  case),  which  the  average  lay  juror 
is  usually  incapable  of  correctly  applying  to 
the  facts  of  the  particular  case,  the  learned 
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Judge  gave  the  jury  the  benefit  of  a  very  full, 
dear^  and  impartial  analysis  of  the  evidence, 
taking  up  each  important  branch  of  it,  and  ex- 
plaining to  them  its  bewaring  upon  the  issue 
which  cne^  were  to  decide.  This  disposes  of 
all  the  assignments  of  error  relating  to  thecal 
of  the  issue  before  the  jury. 

3.  When  the  other  issues  came  on  for  trial, 
by  stipulation  of  the  parties  all  the  evidence 
introduced  upon  the  trial  before  the  jury  was 
deemed  as  introduced,  subject  to  the  same  ob- 
jections and  exceptions,  in  the  trial  by  the 
court.     A  small  amount  of  additional  evidence 
having    been  introduced,   both  appeals  were 
submitted  to  the  court  for  its  decision.    The 
court  thereupon  made  separate  findings  of  fact 
and  conclusions  of  law  In  each  appeal.    The 
second  finding  of  fact  in  each  case  was  to  the 
effect  that  the  deceased  and  the  petitioner  were 
husband  and  wife,  the  only  diiference  being 
that  in  the  one  appeal  the  finding  was  that  they 
were  such  on  the  7th  of  January,  1802  (the 
date  of  the  execution  of  the  marriage  contract), 
and  on  the  25lh  of  July,  1892  (the  daie  of  Hu- 
leit's  death),  while  in  the  other  appeal  the  find- 
ing was  that  they  became  husband  and  wife 
on  the  7th  of  January,  1892;  the  difference  in 
the  two  findings  being,  in  our  opinion,  imma- 
terial.    The  court  held,  as  conclusions  of  law, 
in  the  one  appeal,  that  the  petitioner  was  en- 
titled, ts  widow,  to  an  order  setting  apart  to 
her  the  homestead  of  the  deceased,  etc.;  and. 
in  the  other,  that  the  will  of  Hnlett,  execnted 
in  1862,  was  revoked  by  bis  subsequent  mar- 
riage to  the  petitioner.    It  is  to  this  second 
finding  of  fact  and  to  this  last  conclusion  of 
law  that  the  appellants  take  exception,  and  this 
presents  the  two  principal  queotions  raised  by 
these  appeals.    The  respondent  had  been  for  a 
long  time  prior  to  the  execution  of  the  mar- 
riage contract  in  the  emplovment  of  Hulett  as 
housekeeper  at  his  farm  at  Stoney  Point,  some 
miles  out  of  the  cit^  of  Dalutb.    Her  testi- 
mony is  that  immediately  after  the  execution 
of  this  contract  she  moved  into  his  room,  and 
that  from  henceforth  until  his  death  they  oc- 
cupied the  same  sleeping  apartment,  and  co- 
habited together  as  husband  and  wife.    But 
she  admits  that  it  was  agreed  between  them 
that  their  marriage  was  to  be  kept  secret  until 
they  could  move  into  Duluth.  and  go  to  house- 
keeping in  a  house  which  Hulett  owned  in  that 
city.     While  a  feeble  effort  was  made  to  prove 
that  their  marital  relation  had  become  known 
to  one  or  two  persons,  yet  we  consider  the  evi- 
dence conclusive  that  their  marriage  contract 
was  kept  secret,  that  they  never  publicly  as- 
sumed marital  relations,  or  held  themselves 
out  to  the  public  as  husband  and  wife,  but,  on 
the  contrary,  so  conducted  themselves  as  to 
leave  the  public  under  the  impression  that  their 
former  relations  of  employer  and  housekeeper 
remained  unchanged.     Upon  this  state  of  facts 
the  contention  of  the  appellants  is  that  there 
was  no  marriage,  notwithstanding  the  execu- 
tbo  by  them  of  the  written  contract;  that,  in 
order  to  constitute  a  valid  common-law  mar- 
riage,  the    contract,   although  per  verba   de 
prmenti,  must  be  followed  by  habit  or  reputa- 
tion of  marriage,— that  is,  as  we  understand 
counsel,  by  the  public  assumption  of  marital 
relations.     Wecfo  not  so  understand  the  law. 
The  law  views  marriage  as  being  merely  a  civil 
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contract,  not  differing  from  any  other  contraci 
except  that  it  is  not  revocable  or  dissoluble  at 
the  will  of  the  parlies.  The  essence  of  the  con 
tract  of  marriage  is  the  consent  of  the  parties, 
as  in  the  case  of  any  other  contract;  and, 
whenever  there  is  a  present,  perfect  consent  to 
be  husband  and  wife,  the  contract  of  marriage 
is  completed.  The  authorities  are  practicalTv 
unanimous  to  this  effect,  ^larriage  is  a  civil 
conii^LCi  jure  gentium,  to  the  validiiy  of  which 
the  consent  of  parties  able  to  contract  is  all 
that  is  required  by  natural  or  public  law.  If 
the  contract  is  made  per  verba  de  prasenii,  and 
remains  without  cohabitation,  or  if  made  per 
verba  de  future,  and  be  followed  by  consum 
mation,  it  amounts  to  a  valid  marriage,  in  the 
absence  of  any  civil  regulations  to  the  con- 
trarv.  2  Kent,  Com.  p.  87;  2  Greenl.  Ev. 
g  460:  t  Bishop.  Mar.  <&  Div.  ^g  318,  227-229. 
The  maxim  of  the  civil  hiw  was  Coneennu,  non 
eoneubitua,  faeit  matrimonium.  The  whole  law 
on  the  subject  is  that,  to  render  competeni 
parties  husband  and  wife,  they  must  and  neeii 
only  agree  in  the  present  tense  to  be  such,  no 
time  being  contemplated  to  elapse  before  the 
assumption  of  the  status.  If  cohabitation  fol- 
lows, it  adds  nothing  in  law,  although  it  may 
be  evidence  of  marriage.  It  Is  mutual,  present 
consent,  lawfully  expressed,  which  makes 
the  marriage.  1  Bishop,  Mar.  Div.  ft  Sep 
g§  289. 813  816, 8 1 7.  See  also  the  leading  case 
of  IkUrymple  v.  Datrympie,  %  Hagg.  Consist. 
Rep.  54,  which  is  the  foundation  of  much  of 
the  law  on  the  subject.  An  agreement  to  keep 
the  marriage  secret  does  not  invalidate-  It,  al- 
though the  fact  of  secrecy  might  be  evidence 
that  no  marriafte  ever  took  place.  Dalyrmple 
V.  DalrympiUf  eupra.  The  only  two  cases 
which  we  have  found  in  which  anything  to 
the  contrary  was  actually  decided  are  Reg,  v. 
MiUin,  10  Clark  <&  F.  584,  and  JeuM  v.  Jeu)ea, 
42  U.  S.  1  How.  219,  11  L.  ed.  108,  the  court 
in  each  case  being  equally  divided.  But  these 
cases  have  never  been  recognized  as  the  law, 
either  in  England  or  in  this  country.  Counsel 
for  appellants  contend,  however,  tnat  the  law 
is  otherwise  in  this  state,  citing  StcOe  v.  Worth 
ingham,  23  Minn.  528,  in  which  this  court  used 
the  following  language:  '^Consent,  .freely 
given,  is  the  essence  of  the  contract  A  mu- 
tual agreement. therefore,  between  competent 
parties,  per  verba  depraeenti,  to  take  each  other 
for  huslwnd  and  wife,  deliberately  made,  and  « 
acted  upon  by  living  together  professedly  iu 
that  relation,  is  held  by  the  great  weight  of 
American  authority  sufflcient  to  constitute  a 
valid  marriage  with  all  its  legal  incidents:" 
citing  Uutehins  v.  Kimmdl,  81  Mich.  126,  18 
Am.  Rep.  164.  Similar  expressions  have  been 
sometimes  used  bv  other  courts,  but  upon  ex- 
amination it  will  be  found  that  in  none  of  them 
was  it  ever  decided  that,  although  the  parlies 
mutually  agreed  per  verba  de  praeenti  to  take 
each  other  for  husband  and  wife,  it  was  neces 
sary,  in  order  to  constitute  a  valid  marriagi*, 
that  this  agreement  should  have  been  subse- 
quently acted  upon  by  their  living  together 
profes*»edly  as  husband  and  wife.  In  some 
cases  where  such  expressions  were  used  the 
court  was  merely  stating  a  proved  or  admitted 
fact  in  that  particular  case,  while  in  others  the 
co<  trnot  of  marriaire  was  sought  to  be  proved 
by  habit  and  repute,  and  the  courts  merely 
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meant  that  the  act  of  parties  in  holding  them- 
Mlves  out  as  husband  and  wife  is  evidence  of 
a  marriage.  In  State  ▼.  Worthingham,  supra, 
which  was  a  prosecution  for  bastardy,  the  de- 
fendant offered  as  proof  of  his  marriage  to  the 
mother  of  the  child  that  during  all  the  time 
they  lived  and  cohabited  toeetber  the  woman 
held  herself  out  to  her  friends  generally  as  his 
wife,  and  that  both  of  tbem  represented  to  the 
world  that  they  had  been  manied.  The  point 
really  decided  bv  the  court,  and  evidently  the 
only  one  it  had  in  mind,  was  that  this  was 
competent  evidence  of  a  marriage,  and  that  no 
formal  solemnization  or  ceremony  was  neces- 
sary to  give  it  validity.  The  staf^ment  in  the 
opinion  already  quoted  is  probably  subiect  to 
the  criticism  that  it  does  not  accurately  dis- 
criminate between  the  fact  of  marriage  and 
the  proof  of  it  The  case  of  Eutchint  v.  Kim- 
mell,  tupra,  cited  by  this  court,  does  contain 
such  expressions  as  "followed  by  cohabita- 
tion/' and  "from  that  time  lived  together  pro- 
fest^edlv  in  that  relation;"  but  this  language 
was  evidently  used  simply  as  a  recital  of  the 
actual  facts  m  that  particular  case.  There  is 
notliingin  the  opinion  indicating  that  the  court 
intended  tohoid  that  a  mutual,  present  consent 
to  be  husband  and  wife  will  not  constitute  a 
valid  marriage  unless  followed  by  cohabitation 
of  the  parties,  and  a  holding  of  themselves  out 
as  man  and  wife.  Sharon  v.  Sharon,  75  Cal. 
1,  and  Id.  79  Cal.  638,  is  not  in  point,  for  the 
reason  that  §  56  of  the  Civil  Code  of  that 
state  provides  that  "consent  alone  will  not 
constitute  marriage;  it  must  be  followed  by  a 
solemnization  or  by  a  mutual  assumption  of 
marital  rights,  duties,  or  obligations.*'  In 
view  of  the  increasing  number  of  common-law 
widows  laying  claim  (in  many  instances, 
doubtless  fraudulently)  to  the  estates  of  de- 
ceased men  of  wealth,  it  is  a  question  for  the 
legislature  whether  the  common  law  should 
not  oe  changed;  but  w.ith  that  the  courts  have 
nothing  to  do. 

4.  This  brings  us  to  the  last  and  most  im- 
portant question  in  the  case,  me..  Was  the  will 
of  Hulett  revoked  by  his  marriage  to  the  re- 
spondent? At  common  law  the  marriage  of  a 
womaa  absolutely  revoked  her  will.  The  rea- 
son usually  given  was  that,  a  married  woman 
having  no  testamentary  capacity,  her  will  was 
no  longer  ambulatory.  But  the  marriage  of  a 
man  riid  not  revoke  his  previous  will  in  regard 
to  eitlier  real  or  personal  estate.  This  was  not 
considered  such  a  change  of  condition  as  would 
work  a  revocation  by  Implication  or  inference 
of  law.  The  reason  usually  given  was  that 
the  law  made  for  the  wife  a  provision  inde- 
pendently of  the  act  of  the  husband  by  means 
of  dowar.  But  the  marriage  and  the  birth  of 
issue  conjointly  revoked  a  man's  will,  whether 
of  real  or  personal  estate;  these  circumstances 
producing  such  a  total  change  in  the  testator's 
condition  as  to  lead  to  a  piesuroption  that  he 
could  not  intend  a  disposition  of  properly  pre- 
viously made  to  continue  unchanged.  The  is- 
sue, the  birth  of  which  would  revoke  a  will, 
must  have  been  such  as  could  have  inherited 
the  property  which  was  the  subject  of  the  will, 
so  that  the  effect  of  throwing  open  the  prop- 
erty to  the  disposition  of  the  law  would  have 
been  to  let  in  the  after-born  child  or  children, 
for  whose  benefit  alone  the  implied  revo- 
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cation  obtained.  The  chief  reason  why  mar- 
riage and  the  birth  of  issue  was  deemed  -such 
a  change  of  condition  on  part  of  the  tes- 
tator as  would  work  a  revocation  of  his  will 
was  that  otherwise  his  issue,  which  was 
the  natural  object  of  his  bounty,  would  be 
wboUy  unprovided  for,  differing  in  that  re- 
spect from  the  widow,  for  whom  the  law  had 
made  provision  by  means  of  dower.  Hence  it 
seems  to  have  been  the  rule  that  marriage  and 
the  birth  of  issue  would  not  produce  the  revo- 
cation of  a  will  where  provision  was  made  hy 
the  will  itself  for  the  children  of  the  future 
marriage.  At  common  law  a  married  woman 
could  not  inherit  from  her  husband.  In  case 
of  her  husband  dying  intestate,  she  was  not  en- 
titled to  anything  out  of  his  estate  except  her 
dower.  W  bile  l>y  our  statutes  dower  eo  nomine 
has  been  abolished,  yet  the  law  makes  provi- 
sion for  the  widow,  independently  of  the  act  of 
the  husband,  much  more  liberal  than  the  com- 
mon law  did.  She  is  entitled — First,  to  a  life 
estate  in  the  homestead  of  her  deceased  hus- 
band, free  from  any  testamentary  devise  or 
other  disposition  to  which  she  shall  not  have 
assented  in  writing,  and  free  from  all  debts  or 
claims  against  his  estate;  second,  to  an  un- 
divided third  in  fee  simple,  or  such  inferior 
tenure  as  the  deceased  husband  was  at  any 
time  during  coveriure  seised  or  pof^sessed 
thereof,  of  one  undivided  third  of  all  other 
lands  of  which  the  deceased  was  at  any  time 
during  coverture  seised  or  possessed,  free  from 
any  testamentary  or  other  disposition  thereof 
to  which  she  shall  not  have  assented  in  writ- 
ing, but  subject  in  its  just  proportion  with 
other  real  estate  to  the  payment  of  such  debts 
of  the  deceased  as  are  not  paid  from  the  per- 
sonal estate.  Of  the  personal  estate  of  whidi 
her  husband  dies  possessed  the  widow  is  en- 
titled to  all  his  wearing  apparel,  his  household 
furniture,  not  exceeding  in  value  $500;  other 
personal  property  to  be  selected  by  her,  not  ex- 
ceeding in  value  $500;  a  reasonable  allowaAoe 
for  her  maintenance  during  administration, 
which,  in  case  the  estate  is  insolvent,  is  not  to 
be  for  more  than  one  year.  Qen.  Btat.  1^. 
§§  4470,  4471,  4477.  Such  is  the  provision 
which  the  law  makes  for  the  widow.  The 
statute  then  provides  that,  where  the  husband 
dies  intestate,  the  residue  of  his  estate,  real  and 
personal,  shall  descend  and  be  distributed  as 
Tollows:  First,  to  his  children,  and  to  the 
lawful  i«sue  of  any  deceased  child  by  right  of 
representation:  second,  if  there  be  no  child, 
and  no  lawful  issue  of  any  deceased  child,  then 
to  the  surviving  wife.  It  is  mainly  on  this 
last  provision  by  which  the  wife  may  inherit 
from  her  husband  that  counsel  for  the  respond- 
ent base  their  contention  that  in  this  state 
marriage  alone  will  revoke  by  implication  of 
law  the  prior  will  of  the  husband.  Their  arf^u- 
ment  may  all  be  summed  up  in  the  proposition 
that,  inasmuch  as  a  widow  may  now  inherit 
from  her  husband  (which  she  could  not  do  at 
common  law),  therefore  marriage  alone  ef- 
fects the  same  change  in  the  condition  or  cir- 
cumstances of  the  husband  as  was  effected  un- 
der the  common  law  by  his  marriage,  and  the 
birth  of  issue  who  could  inherit.  The  courta 
of  two  or  three  western  states  have  taken  sub- 
stantially this  position.  See  Tyler  v.  Tyler,  19 
m.  151;  Morgan  v.  Ireland.   1    Idaho,    786; 
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Btvwn  T.  8eherrer,  6  Colo.  App.  255,  approved 
and  affirmed  in  21  Colo.  481.  lo  Tjfltr  v. 
l^ler^  aupra,  the  quest  ion  was  not  discussed 
at  any  great  lenetb,  and  the  weight  of  that 
case  as  authority  Is  somewhat  impaired  by  the 
fact  that  Sd  a  subsequent  case  the  court  placed 
its  refusal  to  reconsider  the  question  mainly 
on  the  ground  that  the  legislature  had  subse- 
quently enacted  that  marriage  aloDe,  without 
the  birth  of  issue,  revoked  a  will,  and  hence 
that  any  decision  which  the  court  might  make 
would  be  merely  retroactive.  The  -most  able 
and  forcible  presentation  of  the  arguments  on 
that  aide  of  tne  question  is  to  be  found  in  the 
opinion  of  the  Colorado  court  of  appeals  in 
Brown  ▼.  Seherrer,  iupra.  But,  afier  care- 
fully considering  all  that  has  been  said  on  that 
side,  we  are  compelled  to  the  conclusion  that 
doe  weight  has  not  been  given  to  the  fact  that 
the  main  reason  whv,  at  common  law,  mar- 
rifl^  and  the  birth  of  issue  was  deemed  such  a 
change  in  the  condition  or  circumstances  of 
the  husband  as  would  work  an  implied  revoca- 
tion of  bis  prior  will  was  that  otherwise  his  is-- 
sue  would  be  wholly  unprovided  for, — a  thing 
which  was  not  to  be  supposed  to  have  been 
in  the  contemplation  of  the  testator;  whereas, 
under  our  statutes,  and,  we  assume,  without 
special  examination,  under  the  statutes  of  those 
states  in  which  the  decisions  cited  were  ren- 
dered, even  if  the  will  stands,  very  liberal  pro- 
vision ba^  been  made  for  the  widow  indepen- 
dently of  any  act  of  the  husband.  There  is  a 
preyailing  sentiment,  often  expressed  by  both 
courts  and  text-writers,  that  marriage  alone 
shotdd  be  deemed  such  a  change  in  condition 
and  circumstances  as  will  revoke  a  prior  will. 
A  statute  to  that  effect  was  passed  in  England 
in  1887(1  Vict.  chap.  26),  followed  by  the  en- 
actment  of  statutes  to  the  same  effect  in  many 
of  the  states  of  the  Union.  How  far  this  senti- 
ment may  have  unconsciously  influenced  the 
decisions  referred  to  it  is  impossible  to  say, 
but  no  court  has  ever  assumed  to  bold  on  this 
ground  alone,  and  in  the  absence  of  legislation 
affecting  the  question,  that  the  common  law  rule 
was  abrogated,  or  so  far  modified,  thatmar- 
riaee  alone  would  revoke  a  will.    It  is  also  sug- 

rted  that  the  common-law  rule  bad  its  origin 
part  in  the  ancient  desire  to  build  upon 
fan^lies  and  family  estates  a  consideration 
which  has  no  place  in  this  country.  It  is  un- 
doubtedly true  that  many  of  the  doctrines  of 
the  common  law  had  their  origin  in  social  or 
political  conditions  which  have  in  whole  or  in 


part  ceased  to  exist.  But  ibis  fact  alone  wUl 
not  usually  Justify  courts  in  holding  that  these 
doctrines,  when  once  thoroughly  established, 
have  been  abroAited,  any  more  than  it  would 
justify  them  in  nolding  that  a  statute  had  been 
abrogated  because  the  reason  for  its  enactment 
had  ceased.  Any  such  rule  would  leave  the 
body  of  the  common  law  very  much  emascu- 
lated; as,  for  example,  that  i)ertaining  to  real 
estate.  While,  undoubtedly,  the  common  law 
consists  of  a  body  of  principles  applicable  to 
new  instances  as  they  arise,  and  not  of  inflexi- 
ble cast-iron  rules,  yet  where  the  rules  of  the 
common  law  have  become  unsuited  to  changed 
conditions,  political,  social,  or  economic,  it  is 
the  province  of  the  legislature,  and  not  of  the 
courts,  to  modify  them.  While  we  do  not 
wish  to  be  understood  aa  intimating  that  no 
condition  of  legislation  upon  the  subject  of  the 
rights  of  married  women  in  the  estates  of  their 
husbands  would  effect  by  implication  a  chang[u 
of  the  common-law  rule,  yet  our  conclusion  is 
that,  in  view  of  the  main  resson  upon  which 
the  common-law  rule  was  based  that  marriage 
alone  would  not,  but  that  marriage  and  the 
birth  of  issue  conjointly    would,  revoke  the 

f)rior  will  of  a  man.  and  in  view  of  the  very 
iberal  provision  made  by  statute  for  the  widow 
independently  of  the  act  of  her  husband  the 
mere  fact  that  she  may  now,  under  the  statute, 
in  certain  contingencies,  inherit  more  from  her 
husband,  is  not  sufllcient  to  warrant  us  in  hold- 
ing that  the  common-law  rule  has  been  so 
changed  that  marriage  alone  is  such  a  change 
of  condition  or  circumstances  as  will  work  an 
implied  revocation  of  the  prior  will  of  the  hus- 
band. We  should  have  stated  that  our  statute 
relating  to  the  revocation  of  wills  is  substan- 
tially, if  not  literally,  the  same  as  that  of  29 
Car.  II.,  which  has  been  so  generally  adopted 
by  the  American  states.  Gen.  Stat.  1894, 
§4480. 

The  conclusion  at  which  we  have  arrived  on 
this  question  renders  it  unnecessary  to  consider 
other  questions  discussed  by  counsel;  as.  for 
example,  as  to  the  power  of  the  probate  court 
to  set  aside  the  probate  of  a  will.  In  the  ap- 
peal from  the  judgment  setting  aside  to  the  petiti- 
oner the  homestead  of  the  deceased,  and  giving 
her  an  allowance  out  of  his  estate  for  her  main- 
tenance during  administration,  t?ie  judgment  is 
d^fflrmed. 

In  the  other  appeal  the  judgment  eetting  aside 
(heprobate  of  the  teiU  and  adjudging  such  will 
to  be  of  no  force  or  effect  ie  revereed. 
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engaging'  in  the  milUng  bnetneai  in  the 

vicinity  of  a  certain  city  after  the  completion  of 
the  Mgreement  for  the  sale  of  their  businees,  al- 
though i£  extends  for  ttieir  lives,  la  not  illegal  as 
in  restraint  of  trade. 

8.  To  tSike  stock  or  belp  to  organise  or 
numage  a  corporation  formed  to  carry  on 


Hosa.— As  to  the  validity  of  contracts  of  sale  in 
reatralnt  of  trade  when  there  is  no  limitation  of 
place  fized,  see  note  to  Oamewell  Fire  Alarm 
Teleg.  Go.  V.  Crane  (Mass.)  2K  L.  R.  A.  078. 

For  local  restraint  of  trade,  see  Leslie  v.  LorfUard 
(N.  YJ  1  L.  B.  A  4B8,  and  note;  GarroU  v.  Giles  (8. 
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G.)  4  L.  B.  A.  164,  and  note;  Herresboff  v.  Boutlneau 
(R.  L)  8  L.  K.  A.  460,  and  notci  Natioaal  Benefit  Co. 
V.  UoioD  Hosipital  Co.  (Minn.)  11  L.  ft.  A.  487,  and 
note:  also  Oakdale  Mfg.  Co.  v.  Qarst  (B.  L)  23  L.  R. 
A.  630. 
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a  business  after  one  has  airreed,  on  the  sale  of 
such  a  business,  not  to  continue  it  In  that  local- 
ity, is  a  breach  of  his  contract. 

(October  90, 1806b> 

APPEAL  by  defendants  from  an  order  of 
the  Superior  Court  for  Pasquotank  County 
restraining  them  from  violating  their  contract 
not  to  engage  in  the  milling  bUvSiness  in  Eliza- 
beth City.     Modified  and  affirmed. 

The  facts  sufficiently  appear  in  the  opinioD. 

Mr.  W«  J.  Griffin,  for  appellants: 

Contracts  in  restraint  of  trade  are  void  un- 
less partial,  that  is,  restricted  either  in  time  or 
territory;  and  when  so  restricted  they  are  void 
unless  made  upon  an  actual  valuable  consider- 
ation. 

Holmen  y.  Martin,  10  Ga.  508;  Chappel  v. 
Brockway,  21  Wend.  167:  Clark,  Cont.  83. 

AH  contracts  in  restraint  of  trade  are  pre- 
sumed to  be  void,  and  the  burden  of  showing 
their  validity  is  upon  the  party  setting  them  up. 

Iio3H  v.  Sadgbeer,  21  Wend.  166. 

The  fact  that  such  contract  is  under  seal  does 
not  import  a  conv^ideration. 

Clark,  ConL  88. 

The  sale  of  the  goodwill  of  a  business  Is  not 
an  undertaking  to  abstain  from  entering  into 
that  business. 

2  Addison,  Cont.  742,  *1164. 

Contracts  in  restraint  of  trade  may  be  di- 
vided  into  two  classes:  those  in  which  the  par- 
ties to  the  contract  are  alone  interested,  those 
in  which  the  public  are  interested  directly  as 
well.  If  tbe  contract  partakes  of  the  latter 
nature  it  is  absolutely  void. 

West  Virginia  Transp,  Co.  y.  Ohio  River 
Pipe  Line  Go.  22  W.  Va.  600. 46  Am.  Rep.  627. 

If  the  contract  is  binding  the  Olds  may  law- 
fully be  employed  bv  the  defendant  company. 

Baker  v.  Cordon,  86  N.  C.  116,  41  Am.  Rep. 
448: 10  Am.  &  Eng.  Enc.  Law.  p  947,  note. 

Contracts  in  restraint  of  trade  partaking 
largely  of  bartering  away  a  person's  liberty 
sboula  be  strictly  construed.  The  defendants 
only  contracted  to  refrain  from  participating 
in  the  lumber  business  as  individuals.  Does  it 
prohibit  their  taking  stock  in  a  milling. com- 
pany. 
Mr,  E.  F.  Aydlettt  for  appellees: 

When  the  injunction  relief  is  not  merely 
auxiliary  to  the  principal  relief  demanded  in 
the  action,  but  is  the  relief,  the  court  will  not 
dissolve  the  injunction  upon  a  preliminary 
hearing. 

Lowe  V.  Davidson  County  Comre,  70  N.  C. 
682;  MafehaU  v.  Stanly  County  Comre,  89  N. 
C.  106. 

This  contract  is  not  in  restraint  of  trade. 
Public  policy  requires  that  when  a  man  has  by 
skill  or  other  means  obtained  something  that 
be  wants  to  sell  he  should  be  at  liberty  to  sell 
it  in  the  most  advantageous  way  in  the 'market, 
and  in  order  to  do  this  it  is  necessary  that  be 
should  be  able  to  preclude  himself  from  enter- 
ing into  competition  with  the  purchasers. 

Hughes  v.  Hodges,  102  N.  C.  289;  Cowan  v. 
Fairbrother,  118  N.  C.  406,  82  L.  R.  A.  829; 
Morse  Twist  DriU  d  Mach.  Co.  v.  Morse,  108 
Mass.  78,  4  Am.  Rep.  618;  Diamond  Match  Co, 
v.  Boeber,  106  N.  Y.  473,  60  Am.  Rep.  464; 
High,  Inj.  §  1174,  Clark.  Cont  461. 
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Being  unlimited  as  to  time  is  not  objection- 
able.   It  is  for  seller's  and  buyer's  life. 

Diamond  Match  Go.  v.  Boeder,  106  N.  Y. 
484,  60  Am.  Rep.  464;  Whittaker  v.  Howe,  8 
Beav.  888;  McClurp's  Appeal  58  Pa.  61;  Bin 
inger  v.  Clark,  60  Barb.  118;  Chappel  v.  Brock 
way,  21  Wend,  167;  Lewis  v.  Langdon,  7  Sim. 
422;  Addison,  Cont.  1164;  Clark,  Cont.  447, 
449,  464. 

Avexyv  J.,  delivered  the  opinion  of   the 
court: 

The  courts  in  later  years  have  disregarded 
the  old  rules  by  which  it  was  sometimes  at 
tempted  arbitrarily  to  fix  by  measurement  tbe 
geographical  area  over  which  a  contract  in  par- 
tial restraint  of  trade  might  be  made  to  extend, 
and  to  prescribe  a  limit  of  time  beyond  which 
it  could  not  be  made  to  operate.    The  modern 
doctrine  is  founded  upon  the  basic  principles 
that  one  who  by  his  skill  and  industry  builds 
up  a  business  acquires  a  property  at  least  in 
the  goodwill  of  bis  patrons,  which  is  the  prod 
uct  of  his  own  efforts  {Cowan  v.  Fairbrother, 
118  N.  C.  406,  82  L.  R  A.  829),  and  has  the 
fundamental  right  to  dispose  of  the  fruits  of 
his  own  labor,  subject  only  to  such  restrictions 
as  are  imposed  for  the  protection  of  society, 
either  by  express  enactments  of  law  or^  pub- 
lic policy  (Hughes  ▼.   Hodges.  102  N.   C.   289. 
Bruee  v.  Strickland,  81  N.  C.  267).    But  the 
property  which  one  thus  creates  by  skill  or 
talent  and  industry  is  not  marketable  unless 
ih  e  owner  is  at  liberty  to  sell  his  right  of  com- 
petition to  the  full  extent  of  the  field  from 
which  he  derives  bis  profit,  and  for  a  reason- 
able length  of   time.     Cowan  ▼.  Fairbrother, 
mpra;  2  High.  Inj.  §  1174;  Leather  Cloth  Go 
T.  Ijorsont,  89  L.  J.  Ch.  N.  S.  86;  RousUlon 
V.  Bousillon,  L.  R.  14  Ch.  Div.  861;  Clark. 
Cont.  p.  461.    To  the  extent  that  the  assignor 
of  this  species  of  propert}[  is  left  at  liberty  to 
come  into  competition  with  the  assignee,  the 
market  value  of  what  is  sold  must  fall  below 
that  of  the  untrammeled  right  to  freedom  from 
competition  in  the  whole  field  from  which  the 
former  derived  the  support  of  his  business. 
The  test  of  the  reasonableness  of  the  territorial 
limit  covered  by  such  contracts  is  involved  in 
the  question  whether  the  area  described  in  tbe 
contract  is  greater  than  it  is  necessary  to  make 
it  in  order  to  protect  the  purchaser  from  com 
petition  in  his  efforts  to  hold  and  get  the  full 
benefit  of  tbe  business  or  right  of  competition 
bought  bv  him.    The  three  defendants  who 
sold  to  th'e  plaintiff  retained  the  undisputed 
right  to  continue  in  the  same  business  and  op 
erate  at  any  point  beyond  Elizabeth  City  and 
the  vicinity,  and  exercised  it  by  operating  their 
mills.    But  in  our  case  it  was  not  contended 
that  the  area  of  territory  covered  by  the  re- 
strictive agreement  was  so  unreasonaoly  great 
as  to  vitiate  the  contract,  but  thai  the  time 
for  which  the  defendants  covennnted  \o  refrain 
from  entering  into  the  same  business  imposed 
an  unnecessary  restriction  upon  tbe  rights  of 
the  three  defendants,  and  was,  therefore,  con- 
trary to  public  policy,  and  void.    It  must  be 
conceded  that,  in  so  far  as  it  is  consistent  with 
the  power  to  sell  the  property  which  is  the 
creation  of  one's  own  labor,  physical  or  mental, 
society  has  the  right  to  claim  an  open  field  for 
every  man's  labor,  skill,  and  competition  wit)- 
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others,  both  for  the  benefit  of  his  family  and 
the  more  direct  benefits  accruing  to  society 
from  removing  restrictions  and  encouraging 
competition  in  every  kind  of  trade.  The  'rea- 
son of  the  law  leads  to  the  adoption  of  any 
rale  that  is  calculated  to  reconcile  all  confiicts 
between  the  proper  exercise  of  the  juit  dispon- 
endi  of  the  individual  and  the  interests  of  soci- 
ety at  large.  The  services  of  no  one  person 
are  so  valuable  to  the  public,  in  any  field  to 
which  his  business  may  extend,  as  to  demand 
that  be  shall  receive  a  smaller  price  for  his 
right  of  competition,  because  an  arbitrary  rule 
forbids liim  to  extend  the  restriction  in  point 
of  time  to  the  term  of  his  own  life  or  that  of 
the  purchaser,  or  for  their  joint  lives.  The  en 
largement  of  the  restrictive  area  by  later  adju- 
dications ia  founded,  therefore,  upon  a  princi- 
ple which  it  was  reasonable  to  apply  in  deter- 
mining what  is  the  lawful  limit  of  time.  Where 
the  contract  is  between  individuals,  or  between 
private  corporations,  which  do  not  belong  to 
the  quasi  public  class,  there  is  no  reason  why 
the  ireneral  rale  that  the  seller  should  not  be 
allowed  to  Ax  the  time  for  the  operation  of  the 
restriction  so  as  to  command  the  highest  mar- 
ket price  for  the  property  he  disposes  of  should 
apply.  DiamoTid  Match  Co.  v.  Roeber,  106  N. 
Y.  478, 60  Am.  Rep.  464;  Morgan  v.  Perhamua, 
36  Ohio  8t  517.  88  Am.  Rep.  607;  Mane  Twist 
Drill  d  Maeh.  Co,  v.  Morse,  108  Mass.  78, 4  Am. 
Rep.  518. 

The  stipulation  on  the  part  of  James  Y.  Old, 
W.  P.  Old,  and  W.  N.  Old,  to  quote  the  exact 
language  of  the  contract,  is  '*that  they  will  not 
continue  business  of  milling  in  the  vicinity  of 
Elizabeth  City  after  the  1st  day  of  September, 
1891,  and  the  full  completion  of  this  agree- 
ment." The  contract  having  been  in  other  re- 
specta  performed,  the  agreement  is  now  com- 
plete in  the  sense  contemplated  by  the  parties. 
The  three  defendants  were,  at  most,  restricted 
from  engaging  in  the  business  for  the  lives  of 
each  and  every  one  of  them.  8uch  a  sale  has 
been  upheld,  upon  reason  and  aiithority,  in 
other  courts.  The  plaintiff  bought  their  right 
to  compete  in  their  own  persons  in  the  busi- 
ness to  which  he  succeeded  as  purchaser.  It 
was  not  unreasonable  that  he  should  insist 
upon  the  stipulation  that  none  of  the  three 
should  interfere,  while  they  lived,  by  compe- 
tition at  the  particular  place  mentioned,  either 
with  him  as  purchaser,  or  his  assignee  in  law 
or  in  fact.  In  the  case  of  Morgan  v.  Perha- 
mv«,  iupra,  the  facts  were  that  a  milliner  sold 
her  stock  and  goodwill,  and  engaged  *'not  to 
carry  on  the  business  at  any  time  In  future  at 
the  town  of  F.  or  at  any  place  within  such 
distance  of  said  town  as  would  inter- 
fere with  sach  business,  whether  carried 
on  by  the  purchasers,  or  their  successors." 
The  agreement  was  held  to  be  binding  by  the 
supreme  court,  and  the  seller  was  enjoined 
from  resuming  business.  There,  as  in  our 
case,  the  time  was  not  described,  except  as  an 
inhibition  on  a  particular  person,  wiih  the  im 
plication  that  it  should  extend  to  her  life 
The  law  would  have  construed  the  contract  as 
conferring  the  right  to  sell  or  transmit  to  a 
persnual  representative,  as  a  part  of  the  assets 
of  his  estate,  the  property  bought,  whenever 
the  time  was  found  to  be  co-extensive  with  the 
lives  of  the  three  defendants.     CowanY.  Fair- 
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broiher,8upra;  Clark, Cont. pp. 454,455, and  note 
page  456;  2  High,  Inl  §  1845;  Lewis  v.  Lang- 
don,  7  Bim.  428;  Bimnger  v.  Clark,  60  Barb. 
118.  In  McGlnrtfs  Appeal,  68  Pa.  51,  the 
agreement,  which  was  held  not  to  be  unrea- 
sonable, was  that  a  physician,  who  had  sold 
his  business  and  goodwill  to  another  physician, 
should  *'never  thereafter  establish  himself  as  a 
physician  within  12  miles  [of  his  original  place 
of  business!  without  the  consent  of  the  pur- 
chaser." The  contract  there,  like  that  under 
consideration,  could  be  fairly  construed  in  no 
other  way  than  as  operating  for  the  term  of 
the  seller's  life.  These  cases  and  otbers  are 
cited  with  approval  by  text- writers,  and  seem 
as  a  rule,  to  have  established  the  reasonable 
doctrine  contended  for  by  the  plaintiff  in  the 
states  as  well  as  in  England.  2  High,  Inj. 
§  1180;  1  Beach,  Inj.  ^f  462-470;  WMttaker 
y.  Hoioe,  8  Beav.  388. 

It  is  elementary  learning  that  the  single  con- 
sideration of  paying  a  specified  sum  of  money 
by  one  party  to  a  contract  is  sufllcient  to  sup- 
port several  distinct  stipulations  hy  the  other 
party  to  do  or  refrain  from  domg  certain 
things,  and  it  is  unnecessary  to  repeat,  in  every 
paragraph  of  the  contract,  that  such  stipula- 
tions are  entered  into  for  the  consideration 
once  expressed.  It  is  sufllcient  to  set  forth 
that  A  has  paid  or  agreed  to  pay  a  certain  sum, 
and  that  B  has  agreed  to  do  or  abstain  from  do- 
ing certain  things,  which  may  be  stated  eeriO' 
iim  in  separate  paragraphs.  A  case  almost  ex- 
actly in  point,  because  it  relates  to  a  somewhat 
similar  agreement,  is  that  of  Mono  Twist  Drill 
dt  Maeh.  Go.  v.  Morse,  supra. 

Though  the  contract  is  valid  and  bindine, 
as  between  the  parties,  it  in  no  way  impairs 
the  right  of  the  defendants  who  were  not  par- 
ties to  engage  in  any  kind  of  business  in  Eliz- 
abeth City,  but  as  a  court  of  chancery  we 
must  declare  that,  where  injunctive  relief  is 
asked,  it  is  the  dntv  of  the  court  to  restrain 
the  contracting  parties  from  violating  the  spirit 
as  well  as  the  letter  of  the  agreement.  Under 
a  fair  and  just  interpretation  of  its  terms,  the 
stipulation  meant  that  the  three  defendants 
would  not  engage  In  business,  so  as  to  bring 
their  skill,  names,  and  infiuence  to  the  aid  or 
any  competitor  carrying  on  the  same  trade 
within  the  prohibited  limits.  It  was,  there- 
fore, a  violation  of  the  contract  on  the  part  of 
the  three  mentioned,  or  either  of  them,  to  take 
stock  in,  help  to  organize  or  manage  a  cor- 
poration formed  to  compete  with  the  plaintiff 
in  his  business.  Jones  v.  Heatens,  L.  R.  4  Ch. 
Div.  686.  While  the  courts  will  not  restrain  a 
party  tx)und  by  such  a  contract  from  selling 
or  leasing  his  premises  to  otbers  to  engage  in 
the  business  which  he  has  agreed  to  abstain 
from  carrying  on,  or  from  selling  to  them  the 
machinery  or  supplies  needed  in  embarking  in 
it  (Reeves  v.  dprague,  114  N.  C.  647),  a  differ- 
ent rule  must  prevail  when  it  appears  that  the 
prohibited  party  attempts,  not  to  sell  outright 
toothers,  but  to  furnish  the  machinery  or  cap- 
ital or  a  portion  of  either  in  lieu  of  stock,  in  a 
corporation  organized  with  a  view  to  competi- 
tion with  the  person  protected  by  his  contract 
against  such  injury.  The  three^  contracting 
defendants  have  presumably  received  the  full 
value  of  the  business  sold,  and  which  is  pro- 
tected by  their  own   agreement  against  their 
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compelitioD,  and  equity  will  not  allow 
Ibem,  with  the  price  in  their  pockets,  to  evade 
their  contract  under  the  thin  guise  of  becom- 
tng  the  chief  stockholders  in  a  company  or- 
iranized  to  do  what  they  cannot  lawfully  do  as 
individuals. 

The  Judi^n^ient  must  btf  modified  so  as  to  re- 
strain only  the  three  defendants  who  were  par 
ties  to  the  origioal  contract  from  engaging  in 
or  from  taking  stock  in  or  assisting  in  the  or- 
ganization of  a  corporation  formed  with  the 
1>nrpo8e  of  carrying  on  the  business  of  milling 
n  or  in  the  vicinity  of  £Hza()eth  City.  The 
order  must  be  vacated  at  to  the  other  defend- 
ants. 
Modified  and  affirmed. 


STATE  of  North  Carolina 
a  Z.  TANDLE,  AppL 


(. 


.N.a. 


.) 


1.  An  order  of  coimtjr  eomniiMAonerfl 
for  tho  employmont  of  a  conviet  upon 
the  publio  roads,  made  under  Code,  •  8448,  and 
without  any  provision  therefor  to  the  sentence 
or  anj  order  of  court,  Is  not  void  on  the 
around  that  It  Is  In  the  nature  of  an  additional 
jodgment  asraiost  the  conviot. 

8.  Tho  omployment  of  m  convict  npon 
the  pnblic  roads  under  supervision  and  con- 
trol of  a  public  airent  by  order  of  the  county 
oomiDlsslooenis  nota**blrlngout*'of  tbe  conviot 
which,  by  Oode,  •  8448,  requires  an  order  of  oourt 
embodied  In  the  sentence. 

^October  f7, 1806^) 

APPEAL  bv  defendant  from  a  Judgment  of 
the  Supenor  Court  for  Union  County  re- 
manding him  to  custody  after  Liaring  a  peti- 
tion for  habeas  corpus  seeking  to  obtain  his 
relesse  from  serving  a  sentence  for  assault  and 
battery.    Affirmed. 

Defendant  was  sentenced  to  imprisonment 
in  the  county  jail  for  ninety  days  for  assault 
and  battery.  The  county  commissioners 
placed  him  in  the  custody  of  James  Howie,  who 
required  him  to  work  on  the  public  roads. 
Defendant  applied  for  a  habeas  corpus  on  the 
ground  that  such  action  was  illegal. 

Further  facts  are  stated  in  the  opinion. 

Mr.  D.  A.  CoTini^nt  for  appellant: 

The  oourt  had  no  authority,  even  during  the 
same  term,  to  change  the  sentence  of  the  de- 
fendant from  three  months  in  the  county  Jail 
to  three  months  at  hard  labor  on  the  public 
roads  of  the  county,  he  having  served  a  part 
of  his  term  tinder  tne  first  sentence,  before  the 
imposition  of  the  second  sentence. 

SUiUy.  Warren,  Wt  N.  C.  825;  Btais  ▼. 
Orook,  115  N.  C.  760.  29  L.  R  A.  260. 

N.  C.  Code,  $  8448,  doesnot  authorize  work- 
ing the  defendant  upon  the  roads,  because  bis 
case  does  not  fall  within  the  provisions  of  this 
statute,  he  not  having  been  adjudged  to  pay 
any  costs,  and  the  court  before  whom  he  was 
tried  not  having  so  antborized. 

Note.— On  the  general  question  of  the  right  to 
compel  prisoners  to  labor,  see  fioCe  to  Topeka  v. 
Boutwell  (Kan.)  27  L.  R.  A.  6tt8. 
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AcU  1887,  chap.  355,  g  1,  of  the  levislsiure 
of  North  Carolina  does  not  cover  de&ndant's 
case  because  the  court  did  not  sentence  him  to 
the  roads  in  accordance  with  its  provisions. 

AcU  1880,  chap.  419,  amending  AcU  1887. 
§  1,  eupra,  does  not  avail,  for  this  amendment 
applies  only  to  persons  sentenced  to  Jail  by  a 
magistrate  or  those  put  in  by  the  order  of  a 
court  for  the  nonpayment  of  cosu. 

Upon  a  proper  construction  of  these  several 
statutes  none  of  them  authorize  thecounry 
commissioners  of  the  county  of  Union  to  put 
the  defendant,  sentenced  to  jail  by  the  trial 
judge,  for  a  trivial  offense  (as^ult  and  battery  . 
in  striped  clothes  and  chains  (badge*  of  dts 
honor),  and  work  him  upon  the  public  roads 
by  the  side  of  common  felons. 

State  V.  Melton,  Busl)ee,L.  49;  N.  C.  Const, 
art.  11,  §  1. 

The  words  "farm  out"  as  used  in  the  latter 
clause  of  §  8448  of  the  Code,  «t/pra.  does  not 
apply  to  work  upon  the  public  roads. 

SlaU  V.  Sneed,  94  N.  C.  8Q6;  8UUe  ▼.  Wil- 
liame,  97  N.  C.  414. 

No  order  was  made  by  the  county  commiM 
sioners  in  session  assembled,  and  the  action  of 
two  of  their  number  taken  upon  the  street  was 
funelue  offlcio  and  void. 

Duke  V.  Marlduim,  105  N.  C.  181. 

Mesere.  Shopherd  A  Bnabeo  also  for  ap- 
pellant. 

Messrs,  Frank  L  Oaborne,  Attorney  (Gen- 
eral, and  Jorome  Sb  Williania  for  the  State. 

Atox7»  J.,  delivered  the  opinion  of  the 
court: 

The  boards  of  commissioners  of  the  sev- 
eral counties  have  power  to  provide  for  em- 
ploying on  the  public  streets,  public  highways, 
or  public  works  persons  committed  to  jail  by 
any  magistrate  or  judge  of  a  superior  or  crim- 
inal court  having  jurisdiction  to  try  the  ac- 
cused, upon  conviction  of  any  crime  or  misde- 
meanor, or  upon  their  failure  to  enter  into 
bond  to  keep  the  peace  or  for  good  behavior, 
or  to  pay.  or  properly  secure  the  payment  of, 
costs  or  fines.  That  the  authority  to  make  the 
order  complained  of  was  granted  by  $  8448  of 
the  Code,  and  was  not  withdrawn  by  any  sub 
seauent  act,  is  settled  in  the  well-considered 
opinion  of  Justice  MscKae  in  Myen  r.  Staf 
ford,  114  N.  C.  284,  287.  There  is  no  force  in 
the  contention  of  the  defendant  that  the  order 
of  the  commissioners  was  in  the  nature  of  a 
sentence  subsequently  imposed,  and  was  Toid 
because  thev  had  no  judicial  authorilgr,  and 
because,  if  they  bad  been  competent  to  try  and 
sentence  originally,  a  sentence  had  beoi  al- 
ready pronounced,  and  no  additional  sentence 
could  be  imposed  after  the  term  when  it  was 
entered.  The  principle  npon  which  the  de- 
fendant relies  is  a  familiar  and  fundamental 
doctrine,  which  was  not  disputed  by  the  prose- 
cution. The  working  of  the  defendant  on  the 
pnblic  highway  was  not  in  pursuance  of  a 

Judgment  pronounced  by  the  commissioners, 
t  was  an  incident  to  the  sentence  proper  im- 
posed by  the  oourt,  which  the  law  had  de- 
clared, before  conviction  and  before  the  offense 
was  committed,  should  follow.  The  order  of 
the  commissioners  was  the?  ef ore  no  more  an 
additional  judgment  than  is  an  order  of  Ibe 
superintendent  of  the  sute  prison  Uut  a  pris- 
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oner  confined  in  a  cell  at  the  penitentiary  shall 
be  taken  to  one  of  the  farms  now  cultiyated 
Qider  bia  direction.  The  commissioners  were 
for  this  purpose  only  the  ministerial  agents 
provided  by  law  for  tlie  purpose  of  managing 
economically  the  business  of  the  counties,  and 
protecting  tne  people,  as  far  as  possible,  against 
unnecessary  coat  in  the  punishment  of  crim- 
inals. A.  person  who  commits  an  assault  and 
battery  knows,  or  is  presumed  by  law  to  know, 
the  probable  legal  as  well  as  the  natural  eon- 
sequences  of  hu  own  act^  Knowing  the  law 
(as  we  must  assume),  he  knows  that  the  court 
baa  the  power  to  imprison  upon  oonyiction, 
snd  that,  aa  an  incident,  the  commissioners  of 
the  county  mar,  for  the  protection  of  the 
county.  Older  him  .to  be  taken  out  and  worked 
apon  the  pabUc  roads.  The  principle  goyem- 
ing  this  case  is  in  no  senae  analogous  to  that 
nTM)n  which  the  decision  hinged  in  St  parte 
Lanffe,  85  U.  8.  18  Wall.  IfS,  175,  31  L.  ed. 
873.  878.    The  order  to  work  the  defendant 


upon  the  public  roads  was  in  no  proper  sense 
a  second  sentence,  imposed  after  a  part  of  the 
punishment  provided  for  by  an  origins]  Judg- 
ment had  been  inflicted,  but  was  an  incident 
to  the  punishment,  in  contemplation  of  which 
he  committed  the  offense.  It  has  been  ex- 
pressly held,  also,  that  the  provision  of  ^  8448 
of  the  Code,  which  forbids  the  hiring  out  of 
convicts,  except  under  order  of  the  court  em- 
bodied in  the  sentence,  applied  only  to  farming 
out  convicts  to  individuals  or  corporations,  and 
did  "not  extend  to  labor  employed  upon  pub- 
lic works,  and  under  the  supervision  and  con- 
trol of  pnblic  agenU."  8$<Ue  v.  Sneed,  H  N. 
C.  806. 

The  answer  of  the  respondent  was  sufficient 
to  show  that  the  prisoner  was  detained  by  law- 
ful authority,  and  we  are  of  opinion,  there- 
fore, that  there  was  no  error  in  the  order 
remanding  him  to  the  custody  of  Jamea 
Howie. 

Ifo  error. 


UNITED  STATES  CIRCUIT  COURT  OP  APPEALS.  SIXTH  CIRCUIT. 


ILLINOIS  CENTRAL  RAILROAD  COM- 
PANY, Plff.  in  Err., 

9. 

Rudolph  IHLENBERQ. 
(TB  Fed.  Bep.  Cni) 


1.  A  aelf-ezeentiiiif  mandate  is  asade  hj 
Const.  I  19a,  providlDir  that  '^knowledge,  by  any 
employee  Injured,  of  the  defective  or  unsafe 
obaracter  or  oonditloo  of  any  macblDery,  ways, 
or  appliances,  sball  be  no  defense  to  an  action  for 
injury  caused  thereby,**  with  aa  exception  as  to 
eonduotors  or  endneeis. 

8*  Whetlior  er  not  a  eonvlitatloiial  |iro- 
Tifllon  is  aolf-ezeeatiiiaf  Is  a  question  always 
of  Intention,  to  be  determioed  by  the  lanruage 
used  and  the  surroundlur  olroumstanoes. 

8.  A  lofcifllatiTe  adiiptloa  of  the  esaet 
laacnafe  of  a  eoaatitiitloiial  proTi- 
eioiiy  omitting  only  a  oUufle  as  to  the  right  of  the 
leslsltiture  to  make  an  extension  of  the  proTtaion, 
does  not  make  a  leglalatiTe  oonstniotton  of  the 
article  to  tbe  effect  that  it  Is  not  seif-ezeootinff . 

eoort  ia  Tenneoeee  will 
Uintdweippi  Oonetitatien 

precluding  the  defense  to  an  action  for  an  em- 
ployee's Injury  that  he  knew  of  the  defeotlTe  or 
unsafe  obaraoter  of  the  machinery  or  appliances 
by  which  be  was  injured,  when  tbe  injury  was  re- 
ceived Id  MIsstaBlpirf,  since  this  provWon  is  simply 
a  Tariatlon  from  and  not  repugnant  to  tbe  law  of 
Tennessee. 

anly8,1806L) 

li^RROR  to  the  Cirouit  Court  of  the  United 
Hi    States  for  the  Western  District  of  Tennes- 


Mora.— As  to  self-executing  constitutional  pro- 
visions, see  noes  to  Willis  ▼.  Mabon  (Minn.)  16  L.  B. 
A  281;  also  Beard  ▼.  HopUnsville  (Ky.)  28  L.  B.  A. 
4QC;  Hickman  ▼.  Kansas  (Mo.)  28  H  B.  A.  668;  8t 
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see  to  review  a  Judgment  in  favor  of  plaintiff 
in  an  action  brought  to  recover  damages  for 
personal  injuries  alleged  to  have  been  caused 
by  defendant's  negligence.    Affirmed, 

Statement  br  Talt«  Circuit  Judge: 
Rudolph  Ihfenberg,  the  plaintiff  below  and 
tbe  defendant  in  error,  was  a  locomotive  fire- 
man employed  by  the  Illinois  Central  Railroad 
Company,  the  defendant  l>eIow  and  tbe  plain- 
tiff in  error  here,  in  July,  1881.  He  bad  been 
employed  as  fireman  for  eighteen  days  before 
he  was  hurt,  though  actually  engaged  in  work 
but  ten  days.  He  had  never  worked  as  a 
fireman  before.  While  on  duty,  and  while 
the  engine  was  running  from  16  to  20  miles 
an  hour,  he  stepped  upon  tbe  tender  to  get 
a  drink  of  water  from  a  keg  placed  upon 
the  tool  box.    A  sudden  roll  or  Jerk  in  the  en- 

Sine  caused  him  to  lose  his  balance,  and  he  put 
is  foot  in  tbe  open  space  between  the  engine 
and  the  tender.  This  threw  him  o£F  the  en- 
gine onto  the  ground,  and  resulted  in  severe  in- 
juries to  him.  His  claim  in  the  action  was 
that  the  engine  was  defective  In  not  having  an 
apron  covering  tbe  space  between  the  tender 
and  the  engine,  so  that  his  foot  would  not  have 
caught  in  it.  He  had  ridden  on  this  particu- 
lar engine  but  two  days.  Tbe  defenses  set  up 
by  the  defendant  were — First,  that  it  was  not 
a  defective  engine,  t)ecause  many  engines  were 
without  aprons,  and  the  presence  of  the  apron 
when  used  was  not  for  safety,  but  merely  to 
keep  tbe  dust  from  coming  up  in  the  engine 
cab;  and,  secondly,  that  ue  plaintiff  had  as- 
sumed the  risk  of  danger  from  the  defect,  if  it 
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was  a  defect,  by  reason  of  the  absence  of  the 
apron.  The  accident  occarred  between  Can- 
ton, Mississippi,  aod  Way's  Bluff,  Mississippi, 
on  the  line  of  the  defendant's  railway,  on  the 
I8th  of  July,  1891. 

Section  198  of  the  Constitution  of  Missis 
<«ippi,  adopted  November  1, 1890.  is  as  follows: 
"Sec.  198.  Every  employee  of  any  railroad 
corporation  shall  have  the  same  right  and  rem- 
edies for  any  injuries  suffered  by  him  from 
the  act  or  omission  of  said  corporation  or  its 
employees  as  are  allowed  by  law  to  other  per- 
sons, not  employees,  where  the  injury  results 
from  the  negligence  of  a  superior  agent  or 
ofQcer,  or  of  a  person  having  the  right  to  con- 
trol or  direct  the  services  of  the  party  injured, 
and  also  when  the  injury  results  from  the  neg- 
ligence-of  a  fellow  servant  engaged  in  another 
department  of  labor  from  that  of  the  party  in- 
jured, or  of  a  fellow  servant  on  another  train 
of  cars  or  one  engaged  about  a  different  piece 
of  work.  Knowledge  by  any  employee  in- 
jured of  the  defective  or  unsafe  character  or 
condition  of  any  machinery,  ways,  or  appli- 
ances, shall  be  no  defense  to  an  action  for  in  jury 
caused  thereby,  except  as  to  conductors  or  en- 
gineers in  charee  of  dangerous  or  unsafe  cars, 
or  engines  voluotarily  operated  by  them. 
When  death  ensues  from  any  injury  to  em- 
ployees, the  legal  or  personal  representatives  of 
ihe  person  injured  shall  have  the  same  right 
find  remedy  as  are  allowed  by  law  to  such 
representatives  or  other  persons.  Any  con- 
tract or  agreement,  express  or  implied,  made 
by  an  employee  to  waive  the  beneOt  of  this 
section,  shall  be  null  and  void;  and  this  section 
shall  not  be  construed  to  deprive  any  employee 
of  the  corporation  or  his  legal  or  personal  rep- 
resentative of  any  right  or  remedy  that  he  now 
has  by  the  law  of  the  land.  The  legislature 
may  extend  the  remedies  herein  provided  for 
to  any  other  class  of  employees." 

In  l^ovember,  1893,  after  the  accident  oc- 
curred, the  legislature  of  Mississippi  enacted 
the  following  statute:  "Sec.  3559.  Fellow 
Servant  Rule.  ^  Every  employee  of  a  railroad 
corporation  shall  have  the  same  rights  and 
remedies  for  an  injury  suffered  by  him  from 
the  act  or  omission  of  the  corporation  or  its 
employees  as  are  allowed  by  law  to  other  per- 
sons not  employees,  where  the  iujury  results 
from  the  negligence  of  a  superior  agent  or  offi- 
cer, or  of  a  person  haying  the  right  to  control 
or  direct  the  services  of  the  party  injured,  and 
also  when  the  injury  results  from  the  negli- 
gence of  a  fellow  servant  engaged  in  another 
department  of  labor  from  that  of  the  party  in- 
jured, or  of  a  fellow  servant  on  another  train  of 
CMrs,  or  one  engaged  about  a  different  piece 
of  work.  Knowledge  by  an  employee  injured 
of  the  defective  or  unsafe  character  or  condi- 
tion of  any  machinery,  ways,  or  appliances 
shall  not  be  a  defense  to  an  action  for  injury 
caused  thereby,  except  as  to  conductors  or  en- 
gineers in  charge  of  dangerous  or  unsafe  cars 
or  engines  voluntarily  operated  by  them. 
Where  death  ensues  from  an  injury  to  an  em- 
ployee, the  legal  or  personal  representative  of 
the  person  injured  shall  have  the  same  rights 
and  remedies  as  are  allowed  by  law  to  such 
representatives  of  other  persons.  Any  contract 
or  agreement,  express  or  implied,  made  by  an 
employee  to  waive  the  benefit  of  this  section 
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shall  be  null  and  void;  and  this  section  shall 
not  deprive  an  employee  of  a  corporation  or 
his  legal  or  personal  representative  of  any  right 
or  remedy  that  he  now  has  by  law." 

A  bill  of  exceptions  embodying  all  the  evi- 
dence was  taken,  and  included  in  it  was  this 
statement  of  the  charge  of  the  court:  '*(!)  The 
court,  among  other  things  not  excepted  to, 
charged  the  jury  that  under  the  law  of  Tennes- 
see, or  under  the  common  law,  the  plaintiff, 
under  the  facts  in  this  case,  could  not  recover, 
but  that  the  law  of  Mississippi,  where  the  in- 
jury occurred,  controlled  in  this  case;  and  fLal 
(^  198  of  the  Constitution  of  1890  of  Mississippi 
(which  section  reads  as  follows:  'Every  em- 
ployee of  any  railroad  corporation  shall  have 
the  same  right  and  remedies  for  any  injuries 
suffered  by  him  from  the  act  or  omission  of 
said  corporation  or  its  employees  as  are  allowed 
by  law  to  other  persons,  not  employees,  where 
the  injury  results  from  the  negligence  of  a  su- 
perior agent  or  officer,  or  of  a  person  ha  vine 
the  right  to  control  or  direct  the  services  of 
the  party  inlured,  and  also  when  the  injury  re 
suits  from  the  negligence  of  a  fellow  servant 
engaged  in  another  department  of  labor  from 
that  of  the  party  injured,  or  of  a  fellow  servant 
on  another  train  of  cars,  or  one  engaged  about 
a  different  piece  of  work.  Knowledge  by  any 
employee  injured  of  the  defective  or  unsafe 
character  or  condition  of  any  machinery,  wavs, 
or  appliances  shall  be  no  aefense  to  an  actfon 
for  injury  caused  thereby,  except  as  to  conduct- 
ors or  engineers  in  charge  of  unsafe  cars,  or 
engines  yoluntarily  operated  by  them')  was  the 
law  of  that  state  at  the  time  of  the  accident  to 
plaintiff,  and  applied  in  this  case.  (2)  And  in 
this  connection  the  court  submitted  the  ques- 
tion to  the  jury,  under  instructions  not  ex- 
cepted to,  whether  the  engine  and  tender  were 
equipped  with  the  apron  or  lap  described  in 
the  proof,  and  whether  or  not  the  injuir  was 
the  result  of  any  defect  in  that  regard  as  a 
proximate  cause  thereof,  and  instructed  them 
if  they  found  such  defect  to  exist,  and  that  it 
was  the  cause  of  the  injury,  the  plaintiff  would 
be  entitled  to  recover,  by  reason  of  the  consti- 
tutional provision  found  in  the  laws  of  Missis- 
sippi above  quoted  in  the  charge." 

Before  T(tft  and  Lurton^  Circuit  Jiidgea, 
and  Severens,  District  Judge. 

Mes9r4.  Estes  Sb  Fentresst  for  plaintiff  in 
error: 

The  apron  and  keg  were  no  necessary  or 
proper  parts  of  the  machinery.  The  neglect  to 
fence  or  cover  the  ordinary  machinery  of  a 
servant's  employment  does  not  make  the  mas- 
ter liable.  The  aperture  and  the  keg  were 
open  and  patent  to  ordinary  observation. 

Bailey,  Master's  Liability,  pp.  152.  158; 
Sullivan  v.  India  Mfg.  Oo.  113  Mass.  896;  San- 
barn  V.  Atchison,  T.  d  8.  F,  B.  Co.  85  Kan. 
292;  Stone  v.  Oregon  City  Mfg,  Oo.  4  Or.  52. 

There  was  no  statute  requiring  the  aperture 
to  be  covered  or  the  keg  to  be  maintained  in 
the  engine. 

These  were  solely  for  the  comfort  and  con- 
venience of  the  employees.  They  were  no 
necessary  parts  of  the  equipment. 

Bus  well,  Personal  Injuries,  §.196. 

Ihlenberg  was  a  mature  man  of  large  expert 
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ence  in  macfaioeiy,  and  assumed  the  risks  of 
his  employment. 

Ooamlm  ▼.  Ifew  Bedford  Cordage  Oo.  109 
Mass.  572,  8  Am.  Rep.  506;  Towneend  ▼.  Lan- 
gUi,  41  Fed.  Rep.  919;  fk/iroeder  ▼.  Michigan 
Car  Oo,  56  Mich.  182,  Buswell,  Personal  In- 
juries, §  204. 

An  experienced  machinist  takes  his  risk  of 
heing  injured  by  dangerous  machinery  used  in 
his  employment,  although  it  might  have  been 
made  less  dangerous  by  covering  it. 

Udd  ▼.  New  Be^ord  R,  Co,  119  Mass.  412, 
20  Am.  Rep.  331;  Ooodnow  y.  Walpole  Emery 
MilU,  146  Mass.  201:  Foley  ▼.  Pettee  Maeh. 
Works,  149  Mass.  294.  4  L.  R  A.  51;  14  Am. 
A  £ng.  £nc.  Law,  p.  851 ;  Leary  t.  Boeton  d 
A.  R.  Oo,  189  Mass.  680,  62  Am.  Rep.  783; 
Murphy  t.  Oreeley,  146  Mass.  196. 

All  machinery  is  dangerous,  and  men  must 
take  observation  of  the  ordinary  laws  of  na- 
ture.  They  must  know  that  flre  will  bom;  that 
wafer  will  drown;  that  to  step  In  to  an  open, 
unproteeted,or  uncovered  place  between  engine 
and  tender,  would  be  dangerous. 

Buswell,  Personal  Injuries,  g  204. 

The  lack  of  the  apron  did  not  constitute  a 
"defective  or  unsnfe  character  or  condition  of 
roacbinery  or  appliances,"  even  under  the  Miss- 
issippi statute. 

Hence  theforybrt  or  the  common  law  should 
obtain. 

The  master's  duty  is  to  furnish  only  such 
appliances  as  are  suitable  and  reasonably  safe. 
This  duty  is  one  of  ordinary  care  only. 

Bailey,  Master's  Liability,  pp.  8, 14,  16,  19, 

Dangerous  contrivances  are  not  necessarily 
defective;  nor  is  the  master  liable  for  the  in- 
appropriate use  of  daneerous  machinery. 

Bailey.  Master's  Dability,  pp.  22,  42;  Can- 
treU  V.  Kansae  City,  M.  d  B.  R  Oo,  eO  Miss. 
435;  Hatter  v.  lUinoie  0,  B.  Oo.  Id.  642; 
Townaend  v.  Langlee,  41  Fed.  Rep.  919. 

Nor  is  it  the  master's  duty  to  see  that  the 
•ervant  knows  of  this  danger.  He  may  assume 
ibat  be  does  know. 

Bailey.  Master's  Liability,  pp.  166,  171,  172; 
Anderson  v  Minnesota  dt  N.  a,  Co.  89  Minn. 
528. 

The  servant  who  voluntarily  continues  in 
the  employment  without  objection  cannot 
complain. 

Buswell,  Personal  Injuries,  196:  Bailey, 
Master's  Liability,  pp.  170-180:  Camp  Point 
Mfg,  Co.  v.  Balltm.  71  111.  417;  Toledo,  W.  d  W. 
R.  Co.  v.  ISddy,  72  III.  188,  Missouri  Furnace 
Co  V.  Abend,  107  HI.  44.  47  Am.  Rep.  425. 

Defects  in  tools  or  instruments  which  the 
lervant  is  frequently  using,  or  which  are  obvi- 
ous, or  which  he  may  discover  by  reasonable 
diligence,  he  will  be  cbarsed  with  knowledge  of 

Bailey,  Master's  Liability,  p.  170;  Anderson 
V.  Minnesota  d  N.  K  Co.  supra. 

Knowledge  on  part  of  the  employee  will  be 
presumed  If  the  defect  is  obvious. 

Bailey,  Master's  Liability,  p.  175;  Wedgteood 
▼  Chicago  d  If.  W.  R.  Co.  41  Wis.  478. 

Employees  are  not  absolved  from  the  duty 
binding  upon  all  to  use  ordinary  care  to  avoid 
^i^lury,  and  such  knowledge,  though  of  itself 
no  longer  a  defense,  yet  is  material  in  deter- 
mining whether  with  such  knowledge  the  em- 
ployee used  due  care. 
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Buekner  ▼.  Richmond  d  D.  R.  0^.  72  Miss. 
878. 

The  Mississippi  law  is  radically  different 
from  the  common  law,  and  from  the  law  of 
Tennessee. 

Federal  courts  sitting  In  Tennessee  on  eases 
tm>oght  in  the  Tennessee  state  courts  and  re- 
move to  the  Federal  courts  will  not  enforce 
this  stringent  and  penal  section  of  the  Consti- 
tution of  Mississippi. 

Ray,  Negligence  of  Imposed  Duties,  644, 
649.  650;  Texas  d'  P.  B,  Oo,  v.  Richards,  68 
Tex.  876. 

The  Federal  courts  will  not  apply  the  stati* 
statutes  in  such  cases. 

Baltimore  d  0,  R,  Oo,  v.  Battgh,  149  U.  B. 
869,  87  L.  ed.  773;  Texas  d  P.  R.  Oo.  v.  Rich 
ards,  supra. 

Messrs,  Rankin  A  Rhodes  alio  for  plain- 
tiff in  error. 

Messrs.  Neil  A  Deason  and  Haynes  4k 
for  defendant  in  error: 

Under  the  constitutional  provision  of  g  193 
of  Misaissippi,  the  question  of  the  knowledge 
of  the  defect  on  the  part  of  the  employee  is 
an  immaterial  Investigation. 

WelMh  V.  Alabama  d  V.  R.  Oo.  70  Miss.  20; 
Sproule  V.  Fredericks,  69  Miss.  898;  Illinois  0, 
R.  Co.  V.  Hunter,  70  Miss.  471,  WhiU^.  Louis- 
tiUe,  y,  0.  d  T.  R.  Oo.  73  Miss.  13;  Rich  v. 
Oolhoun  (Miss.)  12  So  707. 

The  supreme  court  of  Mississippi  has  treated 
the  Constitution  of  1890  as.self-ezecuting. 

lUinois  0,  R.  Co.  v.  Oallisy,  70  Miss.  882. 
See  WiUU  y.  Mabon,  48  Minn.  140,  16  U  R  A. 
281,  Johnson  y.  Pttrkersburg,  16  W  Va.  402, 
87  Am.  Rep.  779;  Washingtonian  Home  v.  Chi- 
cago, 157  111.  414.  29  L.  R.  A.  798:  PeopU  v. 
Hoge,  66  Cal.  612,  8tate,  Lincoln,  v.  Baheock, 
19  Neb.  230;  Pierce  v.  Com.  104  Pa.  150;  Et 

?arte  Snyder,  64  Mo.  68;  People  y.  Bradley,  60 
11.  398. 

16  L.  R  A.  p.  288,  note,  says  of  Oroves  v. 
Slaughter,  40  XL  8.  16  Pet.  449, 10  L.  ed.  800, 
Rnd  Rowan  v.  Runnels,  46  U.  S.6  How.  184, 12 
L  ed.86:  "The  temptation  to  comment  on  these 
decisions  is  almost  irresistible.lbut  might  seem 
out  of  place  in  this  connection.  Considering 
that  they  stand  alone  among  decisions  on  con- 
stitutional prohibitions,  and  that  they  were 
made  in  opposition  to  the  decisions  of  the  su- 
preme court  of  Mississippi  in  interpreting  Its 
own  Constitution  (and  we  may  add,  by  a 
divided  court),  they  are  at  least  remarkable." 

The  cases  in  Mississippi  hold  the  constitu- 
tional clause  was  self- executing. 

Green  v.  Robinson,  6  How.  (Miss.)  80;  Qlids- 
well  V.  Hite,  Id.  110;  Brien  v.  Williamson,  7 
How.  (Miss.)  14 

The  supreme  court  of  Tennessee  followed 
these  Mississippi  decisions. 

Yerger  v.  Rains,  4  Hii m ph.  269.  See  Thomp 
son  V.  Reno  Sav.  Bank  (Nev.)  8  Am.  St  Rep. 
837,  note. 

The  question  as  to  whether  the  courts  of 
Tennessee  will  enforce  the  laws  of  H  foreign 
state  does  not  depend  upon  tbe  sameness  or 
similaritv  of  the  laws  of  the  foreign  state  to  the 
law  of  Tennessee  touching  the  same  subject, 
but  it  depends  upon  whether  the  law  of  the 
foreign  state  is  repugnant  to  the  policy  and 
spirit  of  the  law  of  Tennessee. 

Bank  of  Columbia  v.  Walker,  14  Lea.  806' 
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Wood$  y.  Wtck$,  7  Lea,  47;  Bobinton  ▼.  Queen, 

87  TcDD.  445,  8  L.  R.  A.  214. 

A  Federal  court  sittioji:  in  one  state  will  en- 
force rights  which  have  hccrued  under  the  laws 
of  another  state  in  transitory  actions,  where  the 
law  creating  the  right  is  not  repugnant  to  the 
laws  of  the  former,  or  oontravenes  some  well- 
established  policy. 

Jiorthem  P.  R.  Go.  v  Maie,  68  Fed.  Rep.  115; 
Theroux  v.  Northern  P.  R  Co.  64  Fed.  Rep.  84; 
Northern  P.  J2.  Co.  v.  Bdbcoek,  154  U.  8.  198. 

88  L.  eel.  960:  Dennick  y.  Central  B,  Go.  108 
0.  S.  11,  26  L.  ed.  489:  Uerrick  v.  Minneap- 
olii  dSt,  L.  R  Co.  81  Minn.  11.  47  Am.  Rep. 
771:  Shedd  ▼.  Moran,  10  III.  App.  618;  TheK 
B.  Ward,  16  Fed.  Rep.  260;  Texas  dP.RCo, 
T.  Okt.  145  U.S.  598.  86  L.  ed.  829. 

Tail.  Circuit  Judge,  deliTered  the  opinion 
of  the  court: 

The  assign  menu  of  error  seek  to  raise  some 
questions  of  evidence,  but  the  record  is  not  in 
such  a  condition  as  to  permit  it.  The  court 
allowed  the  plaintiff,  when  on  the  stand,  to 
answer  certain  questions  put  to  him  l»y  his 
counsel  in  respect  to  the  pain  be  suffered,  and 
the  knowledge  which  be  had  of  locomotives 
before  engaging  in  the  service  of  the  de- 
fendant. The  questions  were  objected  to;  the 
objections  were  overruled;  and  do  exception 
was  taken  to  the  rulings.  The  absence  of 
exceptions  prevents  us  from  considering  the 
correctness  of  the  court's  action  on  the  ob- 
jections. 

The  main  point  which  this  writ  of  error  is 
intended  to  present  is  that  the  clause  of  the 
Constitution  of  Mississippi  providing  that 
knowledge  by  anv  employee  injured  of  the 
defective  or  unsa/e  character  or  condition  of 
any  machinery,  ways,  or  appliances  shall  be 
no  defense  to  an  action  for  injury  caused 
thereby,  is  not  self -executing.  It  is  very  eW> 
dent  that  this  is  the  only  question  which  the 
bill  of  exceptions  was  prepared  to  make.  It 
Is  now,  however,  attempted  to  raise  a  different 
miestion  upon  the  charge  of  the  court.  The 
cnarge  is  not  given  in  full,  and  only  enough 
appears  to  present  dearly  the  point  already 
alluded  to.  In  the  first  of  the  two  paragraphs, 
giving  a  summary  of  the  charge,  the  court  Is 
represented  as  telling  the  jury  that  the  clause 
of  the  Constitution  of  1890  applied  to  this  case, 
and  introduced  a  different  rule  from  that  which 
would  have  been  applied  under  the  law  of 
Tennessee  or  the  common  law;  and,  by  the 
second  paragraph,  It  appears  that  ''In  this  con- 
nection"—that  IS.  in  connection  with  the  oper- 
ation of  the  clause  of  the  Constitution  of 
Mississippi  upon  the  case — the  court  submitted 
the  question  to  the  jury,  under  instructions  not 
excepted  to,  whether  the  engine  and  tender 
were  equlpcied  with  the  apron  or  lap  described 
in  the  proof,  and  whether  or  not  the  injury  was 
the  result  of  any  defect  In  that  resrard  as  a 

r>ximate  cause  thereof,  and  instructed  them, 
they  found  such  defect  to  exist,  and  that  it 
was  the  cause  of  the  injury,  the  plaintiff  would 
be  entitled  to  recover  l^  reason  of  the  constitu- 
tional provision  found  in  the  laws  of  Missis- 
sippi above  quoted  In  the  charge.  To  this 
part  of  the  charge  of  the  court  the  defendant 
excepted.  It  is  now  contended  that  the  effect 
of  this  charge  was  to  take  away  the  question 
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from  the  jury,  which  was  much  mooted  on  the 
trial,  whether  the  absence  of  the  apron  or  lap 
in  a  locomotive  was  a  defect  in  machiopr}. 
We  are  not  able  to  say  whether  the  court  left 
this  question  to  the  jury  or  not.  from  the  very 
summary  way  in  which  the  charge  of  the 
court  in  this  respect  is  described;  but,  if  the 
court  below  did  not  leave  the  question  to  the 
jury,  it  is  clear  from  the  statement  in  the  bill 
of  exceptions  that  no  exception  was  taken  to 
that  part  of  the  charge,  because  it  la  expressly 
stated  that  the  manner  in  which  the  court 
submitted  to  the  jury  the  questions  whether  the 
engine  and  tender  were  equipped  with  the 
apron  or  lap,  and  whether  or  not  the  injuiy 
was  the  result  of  any  defect  in  that  regard  as  a 
proximate  cause  thereof,  was  not  excepted  to, 
and  that  the  onlv  part  of  the  charge  to  which 
exception  was  directed  was  the  operation  of 
the  constitutional  provision  of  Mississippi  upon 
the  tights  of  the  parties.  It  follows,  therefore, 
that  the  only  question  we  have  before  us  in  this 
case  on  the  record  is  whether  g  198  of  the 
Constitution  of  Mississippi  was  self-executing, 
at  least  so  far  as  the  clause  which  provides  that 
"knowledge  by  any  employee  Injured  of  the 
defective  or  unsafe  character  or  condition  of 
any  machinery,  ways,  or  appliances  shall  be 
no  defense  to  an  action  for  injury  caused 
thereby,  except  as  to  conductors  or  engineers 
in  charge  of  dangerous  or  unsafe  cars,  or  en- 
gines voluntarily  operated  by  them,"  and 
whether,if  self -executing,  it  should  be  enforced 
in  a  Federal  court  silting  in  Tennes.4ee  in  an 
action  for  an  injury  happening  in  Mississippi 
after  the  constitutional  provision  went  into 
effect 

In  Qrovei  v.  Bavgkter.  40  U.  8.  15  Pet  449. 
10  L.  ed.  800,  the  question  was  whether  the 
language  of  the  Constitution  of  Mississippi 
providmgthat  the  "  introduction  *of  slaves  into 
that  state,  ss  merchandise,  or  for  sale,  shouid 
be  prohibited,  from  and  after  the  1st  day  of 
May,  1888/'  was  self-executing,  or  was  directed 
to  the  legislature,  and  required  legislative  ac- 
tion before  it  should  become  operative  upon 
contracts  and  persons.  The  question  arose  in 
the  Supreme  Court  of  the  United  States  with 
reference  to  Its  effect  upon  contracts  made  in 
the  state,  and  It  was  there  determined  by  a 
divided  court  that  the  clause  was  not  self-exe 
cuting.  Subsequently,  the  court  of  errors  of 
Mississippi,  in  Qreen  v.  RMneon,  6  How. 
(Miss.)  80,  in  Glidewell  v.  Hite.  Id.  110,  and  In 
Brien  v.  Williamson,  7  How.  (Miss )  14.  re 
fused  to  follow  the  decision  of  the  Supreme 
Court  of  the  United  Stotes,  and  held  that  the 
clause  was  self -executing.  Thereafter  another 
case  involving  the  effect  of  the  clause  upon 
contracts  made  before  the  decision  of  the  su- 
preme court  in  Mississippi  was  considered  in 
Rowan  v.  Bunnels,  46  U.  S.  5  How.  184,  12  L. 
ed.  85,  and  the  Supreme  Court  of  the  United 
States  refused  to  change  its  ruling  with  re 
spect  to  these  contracts  entered  into  before  Uie 
decisions  of  the  supreme  court  of  Mississippi. 
An  examination  of  the  case  of  Orafoee  v.  Slauffh- 
ter  wkd  the  reasoning  of  the  court  leaves  no 
doubt  that  the  question  for  consideration  is  one 
of  the  intention  of  the  persons  framing  and 
adopting  the  Constitution.  There  Is  nothing 
in  Orowi  v.  Slaughter  to  justify  the  claim  that 
a  Constitution  may  not  contain  self-executing 
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proyiflioDs.  It  may  be  coo  ceded  that  it  Is  iisa- 
ally  a  declaration  of  fundamental  law,  and 
that  many  of  ita  proTlsions  are  only  commands 
to  the  legislature  to  enact  laws  to  carry  out  the 
porposea  of  the  framera  of  the  Coostitntion, 
and  that  many  are  mf re  reatrfctions  upon  the 
power  of  the  Ufiialatare  to  pass  laws;  but  that 
it  Is  entirely  wilbin  the  power  of  those  who 
confirm  and  adopt  the  Constitntion  to  make 
any  of  ita  proyisions  self-executing  is  too  clear 
for  argument  Hence  it  is  a  question  always 
of  intention  to  be  determined  by  the  language 
ased  and  the  surrounding  circumstances.  Con- 
siderinfiT  the  constitutional  clause  in  question  in 
this  lif  ht,  we  haye  no  doubt  that  it  was  self- 
executing.  In  the  first  place,  the  language  of 
tfae  particular  clause  in  question  is  prohibitory, 
and  is  in  the  exact  form  which  the  legislature, 
were  it  enacting  such  a  proyision  into  the  law, 
would  use  in  a  command  to  tbe  courts.  Then 
the  whole  section  is  of  that  detailed  character 
which  characterizes  le^slation  intended  to  op- 
erate on  the  courts,  it  is  one  of  those  general 
proyisions  directed  to  the  legislature,  which 
usually  coyer  an  en  tin  subject-matter  in  a' few 
words^  and  fix  only  limits  of  action  and  yest 
a  wide  discretion  as  to  the  manner  in  which 
the  mandate  of  the  Constitution  shall  be  car- 
ried out.  More  than  this,  there  is  language  in 
the  section  which  is  inconsistent  with  the  view 
that  it  is  not  self-execntine.  Thus,  near  tbe 
end  of  the  section  occurs  this  clause:  "That 
this  section  shall  not  depriye  an  employee  of  a 
corporation  or  his  legal  or  personal  representa- 
tiye  of  any  right  or  remedy  that  he  now  has  by 
the  law  of  the  land."  If  tbe  latter  clause  were 
not  self-executing,  then  this  particular  provi- 
sion in  it  should  read:  "And  legislation  in  ac- 
cordance with  this  section  shall  not  be  con- 
strued to  deprive  any  employee  in  a  corporation 
or  his  legal  or  personal  representatives  of  any 
right  or  remedy  that  he  now  has  by  the  law  of 
tbe  land;'*  for,  if  the  entire  article  were  not 
self  executing,  then  it  would  not  operate  di- 
rectly on  any  right  or  remedy  previously  ex- 
isting, and  the  protection  of  the  proyiso  would 
naturally  be  directed  to  the  legislation  execut- 
ing the  mandate,  rather  than  to  the  mandate 
itself.  Again,  the  final  clause  of  the  article 
excludes  any  other  construction  Uian  that  we 
baye  given.  It  is:  '*  The  legislature  may  ex- 
tend the  remedies  herein  provided  for  to  any 
other  class  of  employees."  This  certainly  im- 
plies that  so  much  oi  the  article  as  precedes  the 
clause  actually  provides  remedies  for  those 
mentioned  in  it,  and  leaves  to  the  legislnture 
l>ower  to  enlarge  the  benefits  of  the  article  by 
applying  ft  to  others  than  tho^e  named  in  the 
article.  But  it  is  said  that  the  fact  that  the 
legislature  of  Mississippi  in  1892  treated  this  as 
a  mandate  to  the  legislature  to  pass  legislation 
giving  the  remedies  therein  described  is  a  leg- 
islative construction  of  tbe  article  to  the  effect 
that  it  was  not  self-executing.  We  do  not  so 
regard  it.  On  tbe  contrary,  when  tbe  legisla- 
ture of  Mississippi  came  to  embody  this  in  tbe 
statute,  it  adopted  the  exact  language  of  the 
article  of  the  Constitution,  omitting  only  that 
clause  of  it  which  provided  that  the  legisla- 
ture might  extend  the  remedy  to  other  classes 
of  employees.  This  shows  that,  in  the  opinion 
of  the  Mississippi  legislature,  tbe  clause  was 
sufficiently  specific  to  operate  upon  the  rights, 
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remedies,  and  persons  tiierein  referred  to,  with- 
out further  provision  or  detail. 

The  conclusion  which  we  haye  reached  is  in 
accordance  with  the  decision  of  the  auprema 
court  of  Mississippi,  and  this  settles  the  ques- 
tion for  08.  In  WeUh  y.  Alabama  dbV  B.Ch. 
70  Miss.  90,  it  appeared  that  Welsh  was  a 
switchman  in  the  employ  of  the  Alabama  A 
Yicksburg  Railway  Company,  hia  duty  beinfi[ 
to  ride  upon  the  switch  engine,  and  to  open  ana 
close  switches  and  couple  cars.  His  usual  sta- 
tion waa  on  tbe  footboard  of  the  eneine.  He 
waa  Injured  by  falling  from  tbe  footboard, 
while  engafl;ed  In  the  performance  of  his  duties, 
and  brought  his  action  to  recover  damages,  on' 
the  ground  that  the  fastening  of  the  footboard 
was  insecure  by  reason  of  the  negligence  of 
the  company.  The  court  gaye  a  peremptory 
instruction  for  the  defendant,  on  the  ground  of 
contributory  negligence  of  the  plaintiff.  Tbe 
supreme  court  held  that  the  view  of  the  court 
below  would  have  been  correct  before  the  en- 
actment of  ^  108  of  the  present  Constitution, 
but  continued.  ''Section  103 of  tbe  present 
Constitution  practically  destroys  the  defense  in 
cases  where  no  wilful  or  reckless  negligence 
can  be  predicated  of  tbe  conduct  of  tbe  injured 
and  complaining  employee.  The  change  is 
radical,  sweeping,  unambiguous,  and  we  must 
enforce  it  as  written."  This  decision  was  ren- 
dered in  October,  1802,  before  the  legislature 
of  Mississippi  had  embodied  the  constitutional 
clause  in  the  statute.  Therefore,  tbe  accident 
which  was  the  subject  of  consideration  there 
happened  after  the  adoption  of  the  Coustitu- 
tioo,  and  before  the  passage  of  the  act  by  the 
legislature.  The  clause  of  the  Constitution  we 
are  considering  waa  also  enforce  aa  self  exe- 
cuting in  tbe  case  of  lUtnoit  C,  R,  Co,  y.  Hunr 
ter,  70  Miss.  471,  in  respect  to  apersqpal  in- 
Jury  happening  in  March,  1802.  It  is  true  that 
tbe  question  was  not  mooted  in  either  of  these 
cases,  and  they  are  not,  therefore,  so  strong  au> 
thority  as  they  otherwise  would  be;  but  the  rea- 
son why  the  question  was  not  raised  and  de- 
cided ia  manifest  from  the  course  of  decisions 
In  that  state  wlt}i  respect  to  the  conatitutlonal 
clause  which  was  held  not  to  be  6eIf-execu^ 
Ing,  In  Qratei  y.  Slaughter,  40  U.  &  15  Pet 
440,  10  L.  ed.  800,  by  the  Supreme  Court  of 
the  United  States,  but  was  subsequently  held 
to  be  so  by  tbe  supreme  court  of  Miasissippi,  In 
Oreen  y.  Bobinton,  5  How.  (Miss.)  80,  OltdetoeU 
v.  Bite,  Id.  110,  and  Brim  T.  Willianuon,  7 
How.  (Miss.)  14.  In  Blinais  0.  B.  Co.  t.  Brook- 
haven  Maeh.  Oa.  71  Miss.  668,  it  was  held  that 
§  171  of  the  Constitution  of  1800,  with  refer- 
ence to  the  jurisdiction  of  justices  of  the  peace, 
was  self-executing,  and  did  not  need  legislation 
to  carry  it  into  effect.  Our  construction  of  the 
clause  of  tbe  Constitution  as  self-executing  is 
quite  in  accordance  with  the  weight  of  the  au- 
thorities. Willis  V.  Afabon,  48  Minn.  140,  16 
L.  R.  A.  281;  Johnson  v.  Parkersburg,  16  W. 
Va.  402,  37  Am.  Rep.  770;  WaMngtonian 
Borne  y.  Chicago,  157  111.  414,  20  L.  R.  A.  798: 
People  v.  Uoge^  55  Cal.  612;  State,  Lincoln,  v. 
Babcock,  19  Iweb.  280;  Pierce  v.  Com.  104  Pa. 
150;  Ex  parte  Snyder,  64  Mo.  58;  People  v. 
Bradley,  60  111.  390;  Yerger  v.  Bains,  4  Humph. 
259;  Thompson  y.  Beno  8av.  Bank,  19  ]Ney. 
108. 

The  only  remaining  question  for  discussion 


Unitbd  Status  Circuit  Court  of  Appsalb. 


July, 


ifl  whether  a  Federal  court  in  Tennessee  will 
enforce  the  Mississippi  Constitution  with  re- 
spect to  the  tort  committed  in  that  state.  It  is 
well  settled  by  the  decisions  of  the  Federal 
courts  that,  "while  it  is  true  that  the  statutes 
of  a  state  have  in  themselves  no  extraterritorial 
force,  yet  rights  acquired  under  them  are  al- 
ways enforced  by  comity  in  the  state  and  na- 
tional courts  in  other  states,  unless  they  are 
opposed  to  the  public  policy  or  laws  oi  the 
forum."  NoTtfiern  P.  B.  Co.  v.  Babeoek,  154 
U.  S.  190,  88  L.  ed.  958;  Northern  P,  R.  Co,  v. 
l/a*€,  27  U.  S.  App.  238,  11  C.  C.  A.  63,  and 
68  Fed.  Rep.  114;  Hei'riek  v.  Minneapolis dk  St, 
L,  R,  Co.  81  Minn.  11,  47  Am.  Rep.  771;  The 
AnUlope,  23  U.  S.  10  Wheat.  66,  6  L.  ed.  268; 
Smitfi  V.  Condry,  42  U.  S.  1  How.  28.  11  L.  ed. 
35;  ne  China  v.  WaWi  ('*  The  Chiva*\  74  U.  8. 
7  Wall.  53,  64, 19  L.  ed.  67,  71;  Dennick  7.  Cen- 
tral  R.  Co.  103  U.  8.  11.  26  L.  ed.  489;  Texas 
dk  P.  R,  Co.  V.  Cox,  145  U.  S.  598,  86  L.  ed.  829; 
Huntington  v.  AttriU,  146  U.  8.  657,  670,  86 
L.  ed.  1123,  1128.  The  same  v^iew  is  taken  by 
the  courts  of  Tennessee.  See  Bank  of  Colum- 
bia y.  Walker,  14  Lea,  806;  Woods  y.  Wieks,  7 
Lea.  47;  Robinson  y.  Queen,  87  Tenn.  446, 3  L. 
R.  A.  214.  There  is  nothing  in  g  198  of  the 
Mississippi  Constitution,  here  under  considera- 
tion, which  is  repugnant  to  the  policy  of  the 
Tennessee  law  on  Hie  subject.  In  Tenneasee 
the  law  applicable  to  such  a  case  is  not  goT- 
emed  by  statute,  bat,  in  accordance  with  the 
view  taKen  by  the  courts  of  that  state  of  the 
common  law,  knowledge  by  the  employee  of 
the  defect  of  the  machinery,  whence  his  in  Jury 
arose,  ia  a  defense  to  an  action  therefor  against 
the  master,  unless  the  employee  complains,  and 
a  promise  to  repair  is  made  to  him.  Outhrie 
T.  lAmisville  d  N,  R.  Co.  11  Lea,  872,  47  Am. 
Rep.  286;  £ast  Tennessee,  Y.  d  G.  R.  Ca.  t.  Duf- 


field.  12  Lea,  63;  Louisville  dk  N.  R.  Oo.  t.  Ken- 
ley,  92  Tenn.  208.  The  proyision  of  the  Mis- 
sissippi Constitution  as  construed  by  the  courts 
is  that  the  company  is  liable  for  an  injury 
caused  by  a  defect  in  the  machinery,  unless  the 
injury  was  due  to  the  recklessness  or  wanton 
ness  of  the  employee.  Tuis  is  a  mere  change 
in  the  law  in  respect  to  the  implied  contract 
between  master  and  servant,  and,  in  only  af 
feeling  such  contracts  in  Mississippi  made  after 
its  enactment,  it  is  simply  ayariation  from  the 
common  law  of  Tennessee,  and  is  not  to  be  re 
garded  as  repugnant  to  the  spirit  of  the  law  of 
the  latter  state.  The  legislature  of  Tennessee 
has  not  hesitated  to  pass  statutes  which  modify 
the  rules  with  respect  to  the  effect  of  contribu 
tory  negligence  of  plaintiffs  in  suits  againsi 
railroad  companies  much  more  radically  than 
the  change  thus  effected  in  Mississippi.  ThiR 
may  be  seen  by  an  examination  of  two  cases 
in  this  court  where  such  statutes  were  fully 
considered  and  construed  in  the  ligbt  of  the 
decisions  of  the  supreme  court  of  Tennessee. 
See  Western  dk  A.  R  Go.  y.  Roberson,  22  U.  S. 
App:  187-216, 9  C.  C.  A.  646,  and  61  Fed.  Rep. 
592;  Aason  y.  Kansas  City,  Ft.  S.  dk  M.  R  Oo. 
22  U.  8.  App.  220-281  ^  sm.,  9  C.  C.  A.  666. 
and  61  Fed.  Rep.  606,  24  L.  K.  A.  69a  So  far 
as  the  record  discloses,  there  was  no  request 
presented  to  the  court  to  charge  the  lary  that 
the  conatitutiona]  dauae  was  not  a  defense  in 
case  it  should  find  that  the  injury  reaulied  from 
the  reckless  negligence  and  wantonness  of  thr* 
plaintiff,  and  no  exception  seems  to  haye  been 
taken  to  the  charge  because  of  such  an  omis 
sion.  Indeed,  there  was  no  eyidence  tending 
to  show  reckless  negligence  or  wantonneaa  on 
thejpart  of  the  plaintiff. 

The  judgment  of  the  Oitcuit  Court  i$al 
with  costs. 
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▲  startiite  denying  to  ooaTiets  ander  aea- 
tcoiee  for  »  flecond  offense  the  same  re- 


fl<yrm,—Enhanotna  penalty  of  crimes  when  com* 
mttted  by  habUtuA  orimfnols  or  prior  offenders. 

I.  VaUdity  of  stabules  and  ordinances. 
a.  In  generoL 
D.  Ex  post  facto  laws, 
c  Oruei  and  ununuA  pun'UhmenL 

d.  Equal  protection  of  the  Xaios. 

e.  Second  puntehtiMfit  or  ^eoipairdy /or  th«aaiii0 

offenee. 
II.  Cowstritctton  anA  effetit  of  statutes, 
a.  In  generoL 

tk  Third  and  subsequent  offenses. 
9m  Conditions  an  to  prior  conviction  before  cnm- 
mintinn  of  later  offense. 

d.  OonditUms  cutto  execution  of  or  reKtf  from 

prior  sentence  before  commistUm  of  later 
offense. 

e.  Effect  of  pardon  of  prior  offense. 

f.  Effect  if  appeal  or  writ  of  error  to  reciew 

priST  conviction. 
M  L.  R.  A. 


dvctions  from  their  senteDoe  for  good  behav- 
ior that  are  allowed  to  other  oonviots  Is  not  em 
post  faeto  as  applied  to  the  punishment  of  an 
offense  aubsequently  oommitted,  alrbouffb  th*- 
offender  had  been  oonyicted  of  his  first  offen^M- 
before  the  passage  of  the  act. 


IL— continued. 

g.  Effect  of  prior  conviction  in  other  statf 

country, 
b.  What  prior  sentence  mutt  have  betn. 
L  SimHarUy  or  identity  of  prior  and  sw  • 

quent  offenses. 
J.  Procedure. 

1.  In  generoL 

2.  Pleas  and  admissions. 

8.  Order  of  trial;  separating  issurf. 
4.  Proof. 

6.  Attacking  vaUdUy  of  prior  eon' 

lion, 
e.  Verdict  and  judgment. 

7.  Appeal  or  writ  of  error. 

L  Validity  of  statutes  and  ordinaness, 

a.  In  generoL 

The  constltatlonal  proyision  that  **  all  penalU' » 
shall  be  proporttoned  to  the  nature  of  the  offense 
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PETITION  for  a  writ  of  babeas  corpus  to 
procure  the  release  of  petitiooer  from  the 


custody  of  the  warden  of  the  state  prison  to 
which  he  had  been  eommiited  under  sentence 
for  a  term  of  three  years.  Petitioner  fw- 
manded. 


(HI.  Const.  1920,  art.  S,  1 11)  Is  not  violated  by  a  stat- 
ute imposinfr  severer  penalties  upon  one  who  is 
shown  to  have  been  previously  oonvictdQ.  Kelly 
V.  People,  115  111.  583, 56  Am.  Rep.  184. 

A  law  imposloK  additional  punishment  for  a  sec- 
ond or  subsequent  coDviction  of  the  same  offense 
is  not  unconstitutional.    Hopkins  v.  Com.  3  Met. 


*'  The  validity  of  that  statute  has  heretofore  been 
sanctioned  by  this  court,  aod  it  is  now  needless  to 
diacusa  it,"  says  the  court  Id  Combe  v.  Com.  U  Ky. 
L.  Uep.  246).  in  enforcingr  a  statute  providlngr  for  a 
life  sentence  of  a  person  convicted  the  third  time 
for  a  felony. 

Such  a  statute  is  also  said  to  be  valid  in  People  v. 
Bosworth,  64  Hun,  72. 

The  psrticuJar  errounds  of  the  constitutional  ob- 
jections are  not  stated  io  these  cases,  but  are  dou  bt- 
less  the  same  as  those  mentioned  in  the  divisions 

foUowinir* 

The  discrimination  against  prisoners  serving  a 
second  or  third  sentence  by  denyinar  them  a  good- 
time  allowance  has  been  made  in  several  cases 
prior  to  the  main  case  of  lU  Millbb.  Thus,  Rt 
Prisoners  (Atty.  6en.*s  Opinion)  8  DeL  L.  N.  No. 
84:  and  Bt  Canfleld,  98  Micb.  644.  The  coostitutlon- 
ality  of  a  statutory  provision  requiring  such  a  dis- 
crimination is  assumed  in  tbese  cases  without  ques- 
tion. 

**Tbe  party  charged  with  the  oommiselon  of  a 
second  offense  Is  supposed  to  have  known  all  the 
penalties  denounced  against  it.  lf«  therefore,  the 
punishment  denounced  against  the  first  offense 
proves  to  be  insuiBeient  to  restrain  his  vicious  pro- 
pensities, it  is  but  just  and  right  that  an  increased 
punishment  should  be  inflicted  for  a  second  or 
third  offense;  and  \^  has  no  reasonable  cause  of 
complaint  tliat  his  former  transgressions  under 
the  same  law  are  brought  up  in  judgment  against 
htm.  No  constitutional  objection  exists  to  such 
regulation  of  punishment.**  Iffaguire  v.'State,  47 
lffd.48fii 

^One  ooDTioted  under  such  a  statute  cannot 
justly  complain  that  his  former  transgressions 
have  been  brought  up  in  judgment  against  him. 
He  knew,  or  is  presumed  to  have  known,  before 
the  oommiMion  of  the  second  offense,  all  the  pen- 
alties denounced  against  it;  and  if,  in  some  sense, 
the  additional  punishment  may  be  said  to  be  a  oon- 
aequence  of  the  ilist  offense  (inasmuch  as  there 
could  be  no  sentence  for  such  punishment  In  the 
abaenoe  of  proof  of  the  first  conviction),  still  it  Is 
not  a  necessary  consequence,  but  one  which  could 
only  arise  on  tbe  conviction  for  the  second  offense, 
and  one  therefore  which,  tieing  fully  apprised  of  in 
advance,  the  offender  was  left  free  to  brave  or 
avoid.**   Kand  v.  Com.  •  Gratt.  788. 

A  statute  is  not  the  less  a  police  regulation  be- 
cause it  requires  the  court  on  conviction  for  a  sec- 
ond offense  to  imprison  the  convict  not  less  than  a 
month  nor  more  than  a  year,  so  that  imprisonment 
is  in  a  county  jail  or  house  of  correction.  State  v. 
Hodgson,  66  Y 1. 184. 

l%e  fact  that  tbe  provisions  of  the  Ohio  habitual 
erimioal  act  of  May  4, 1886,  are  made  a  supplement 
to  tbe  statute  regulating  the  management  of  con- 
victs in  tbe  penitentfary  rather  than  to  that  title 
of  the  Bevised  Statutes  which  relates  to  crimes  and 
their  punishment  and  to  criminal  procedure,  is  not 
BUfflcient  to  make  the  act  invalid  or  ineffectual.  It 
does  not  contemplate  the  creation  of  a  new  offense, 
bnt  merely  creates  a  class  of  convicts  whose  incor- 
rtgibiilty  bas  been  established  by  a  series  of  convic- 
tions for  feloniea,  and  Is  therefore  placed  in  its  ap- 
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propriate  connection;  but  if  it  was  not  in  tbe  most 
appropriate  connection  it  would  be  Immaterlai,  if 
the  legislative  intent  was  apparent.  Blackburn  v. 
State,  60  Oblo  St  428. 

An  ordinance  relating  to  places  where  intoxicat- 
ing liquors  are  sold  is  not  unreasonable  or  unlaw- 
ful because  it  provides  a  fine  for  tbe  fint  offense 
of  not  leas  than  $60  nor  more  than  $200,  and  for 
each  subsequent  offense  not  less  than  $i!00nor  more 
than  $600.  Tbis  was  under  Obio  Rev.  Stat.  9  18ri2, 
providing  that  a  fine  for  violation  of  an  ordinance 
not  exceeding  $50,  or  double  that  sum  for  a  repeti- 
tion of  the  offense,  should  not  be  deemed  unreason- 
able, but  that  where  a  greater  fine  is  imposed  the 
court  might  reduce  it  to  such  amount  as  it  may 
deem  reasonable.  Tbe  court  holds  tbat  tbis  section 
doe^  not  mean  that  fines  greater  than  those  speci- 
fied should  in  all  cases  be  deemed  unreasonable, 
but  that  the  court  has  power  to  reduce  it  as  its  wis- 
dom and  justice  may  dictate.  Alliance  ▼.  Joyce,  27 
Ohio  L.  J.  176. 

b.  Ex  Tpoti  fatibo  lotos. 

The  other  cases  agree  with  BsMiUiBB  in  holding 
that  the  constitutional  provision  against  ar  poKt 
fadn  laws  is  not  violated  by  a  statute  providing  for 
Increased  punishment  of  an  offense  because  of  a 
prior  conviction  of  a  like  offense,  even  if  the  prior 
oonviotion  was  had  before  the  statute  was  passed. 
Band  v.  Com.  •  Oratt.  788;  Ex  parte  Gutierrez.  45 
Cal.  428;  Bo8S*s  Case,  2  Pick.  166;  Biley*s  Case,  Id.  172: 
People  V.  Baymond,  96  N.  T.  88,  AlBrming  82  Hun, 
123. 

So,  a  statute  designating  one  who  is  convicted  of 
a  felony  after  having  been  convicted  of  two  others 
an  habitual  criminal,  and  subjecting  him  to  long 
imprisonment  assuch,isnot  ex  port  facto,  although 
by  its  terms  It  may  be  enforced  against  one  whose 
former  oonvictiooa  occurred  before  its  passage. 
Com.  V.  Graves,  166  Mass.  163. 16  L.  B.  A.  256;  Sturte- 
vant  ▼•  Com.  166  Mass.  606;  Blackburn  y.  State. 
60  Ohio  St.  428.  ^ 

See  also  other  cases  in  L  a,  siipra. 

But  a  statute  would  be  ex  poet  faeto  if  the  later 
offense  which  Is  to  be  punished  wss  committed  be- 
fore tbe  statute  was  passed.  Boss*s  Case,  and 
Biley*s  Case,  tupra. 

And  a  statute  Imposing  an  additional  punishment 
for  a  second  or  third  offense  cannot  operate  on 
convictions  previously  bad  to  increase  their  effect 
as  prior  sentences  for  the  purpose  of  making  a  sub- 
sequent offense  punishable  by  imprisonment  for 
life  in  case  the  prisoner  has  been  twice  before  con- 
victed of  offenses  punishable  by  Imprisonment  at 
hard  labor  for  a  tenn  of  years.  Ex  parte  White,  14 
Pick.8a 

A  change  in  the  statute  providing  additional 
punishment  because  of  prior  offenses,  which  merely 
changes  the  tribunal  which  shall  impose  punisb- 
ment,  does  not  constitute  an  ex  poet  fcLcto  law. 
Com.  V.  Phillips,  11  Pick.  28. 

Thus,  an  information  to  impose  additional  pun- 
ishment on  a  convict  because  of  prior  convictions 
may  be  authorized  by  the  legislature  to  be  prose- 
cuted in  a  county  different  from  that  in  which  the 
convictiona  were  bad  and  in  which  the  crimes 
were  committed.   ItH/L 

In  answer  to  a  contention  that  tbe  penalty  is 
made  greater  by  an  amending  statute.  Inasmuch  as 
it  provides  for  doubling  tbe  penalty  on  a  repetition 
of  tbe  offense,  tbe  court  savs,  in  State  v. Wilbor,  1 R. 
L  100, 86  Am.  Dec.  245:  '*Tliis  is  a  possible  contin- 
gency, but  not  an  Incident  of  the  sentence.  The 
respondent  may  again  violate  the  law,  but  this  dc- 
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The  facts  are  stated  in  the  opiDioD. 

Mr,  Thomas  E.  Barkworth  for  petiti- 
oner. 

Mr.  TtbA,  a.  Maynardt  Attorney  Gen- 
eral, for  respondent. 


Hooref  J.»  delivered  the   opinion  of  the 
court: 

The  petitioner  is  serving  his  second  term  in 
the  state  prison  at  Jackson.     Hin  first  term  ex 
pired  April  19,  1898.    His  second  term  began 


peads  wholly  upon  his  own  will.  It  is  not  a  rlffbt 
of  which  the  lentenoe  will  deprive  him,  nor  any  re- 
suit  which  the  court  can  anticipate  or  which  it  can 
take  into  consideration  as  a  part  of  its  sentence. 
It  cannot  consider  the  penalty  by  such  ponlbla 
<M)Dtlngenoy  as  increased.  To  do  so  would  be  to 
presume  that  the  breach  of  law  would  be  repeated, 
and  to  be  solicitous,  not  for  the  preservation  of  the 
riffhts  of  the  respondent,  but  to  guarantee  Ui  him 
impunity  in  wronffdoinff.  This  is  not  the  proper 
business  of  the  oourt.** 

e.  Oicel  and  untwiMl  puiMiihment, 

It  is  not  cruel  or  unusual  punishment  to  wipose 
upon  a  convict  a  severer  sentence  for  a  second  or 
subsequent  ofFeose  than  for  a  first  offense.  Moore 
V.  Missouri,  160  U.  8.  678,  40  L.  ed.  801.  Affirminir 
State  V.  Moore,  121  Mo.  614:  State  v.  Hodgson,  M  VL 
184:  People  v.  Stanley,  47  Cal.  113, 17  Am.  Bep.  4aL 

d.  Eiui  protection  of  the  laus. 

A  person  Is  not  denied  the  equal  protection  of  the 
laws  by  Imposlnir  upon  him  a  severer  punishment 
for  a  second  offense  than  is  imposed  for  the  first 
offense.    Moore  ▼.  Missouri,  tujpro. 

e.  Sscond  panithmmA  or  jeopardv  for  the  aame  of' 

fenae. 

The  oonstitutional  provision  against  putting  a 
person  twloe  in  Jeopardy  for  the  same  offenso  is 
not  violated  by  imposing  greater  p<>naltle8  upon 
persons  convioted  of  a  crime  if  they  had  bsen 
previously  convicted.  Moore  v.  Missouri,  160  U.  8. 
678.  40  L.  ed.  801,  AiArming  State  v.  Moore,  121  Mo. 
614;  Kelly  v.  People,  116  111.688,  66  Am.  Uep.  184: 
lofrails  V.  State,  48  Wis.  647;  People  v.  Lewis,  64  Gal. 
401. 

The  increased  severity  of  punishment  for  a  seo- 
oDd  or  subeequent  offense  is  not  a  punishment  for 
the  same  offense  the  second  time.  Moore  v.  Mis- 
souri, mtpra;  People  v.  Stanley,  47  Cai.  113, '17  Am. 
•  Rep.  401:  People  v.  Lewis,  supto;  People  v.  McCar- 
thy, 46  How.  Pr.117:  Ingalls  v.  State,  Mtpra;  Maguire 
V.  State,  47  Md.  485:  Ex  parU  White.  14  Pick.  00: 
Uoes's  Oase,  8  Pick.  166:  Blackburn  v.  State,  60.Oh1o 
8t  428:  Chenowith  v.  Oom.  11  Ky.  L.  Rep.  661,  12 
Orlm.  L.  Mag.  284;  Taylor  v.  Com.  8  Ky.  L.  Bep.  788; 
Boggs  V.  Oom.  (Ky.)  6  8.  W.  307. 

'"^e  increased  severity  of  the  punishment  for 
the  subeequeot  offense  Is  not  a  punishment  of  the 
person  for  the  first  offense  a  seoond  time,  but  a 
severer  punishment  for  the  second  offense,  be- 
cause the  commission  of  the  second  offense  is  evi. 
deoce  of  the  incorrigible  and  dangerous  character 
of  the  accused,  which  calls  for  and  demands  a 
severer  punishment  than  should  be  inflicted  upon 
the  person  guilty  of  the  first  crime."  Ingalls  v. 
State,  aiipnx. 

It  is  said.  In  Rosses  Oase,  supra,  that  the  punish- 
ment for  the  last  offeose  committed  is  rendered 
more  severe  in  consequence  of  the  situation  into 
which  the  party  bad  previously  brought  himself. 

The  prior  conviction  Is  regarded  as  giving  a  char- 
acter of  increased  aggravation  to  the  subsequent 
offense.    Ex  parte  White,  supra. 

The  law  which  imposes  the  increased  punish- 
ment is  presumed  to  be  known  to  all  persons,  and 
is  intended  to  deter  those  so  inclioed  from  the  fur- 
ther commission  of  crime.  State  v.  Moore,  mpra; 
Raud  V.  Oom.  0  Gratt.  788:  Maguire  v.  State,  47  Md. 
486. 

On  the  same  ground,  that  the  prior  offense  is 
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merely  matter  of  aggravation,  it  Is  also  held  that  an 
ioformatidn  Is  not  objectionable  as  chargiog  two 
offenses  merei?  because  it  alleges  a  prior  convic- 
tion of  a  similar  offense.  People  v.  Boyle,  64  Oal. 
168. 

IL  Oonstrueliim  and  effect  of  ttatuUe. 

a.  In  generaL 

The  construction  of  statutes  with  reference  to 
the  effect  of  offeoses  and  coo  victions  antedating  the 
statutes  has  not  been  uniform. 

Theeohaooed  punishment  for  a  subsequent  of- 
fense, provided  for  by  the  Alabama  act  of  Decem- 
ber 6, 1BB8.  fixing  penalties  for  violating  laws  as  to 
intoxicating  liquors.  Is  construed  to  apply  only 
when  the  former  as  well  as  the  later  conviction 
has  been  had  since  the  act  took  effect,  and  not  to 
cover  the  case  of  a  second  conviction  thereafter, 
if  the  former  conviction  had  takeo  place  before  the 
act  was  passed.   Oarson  ▼.  State,  108  Ala.  8S. 

So,  the  Oonnectlcut  act  of  August  1, 1806,  pro» 
viding  larger  punishment  for  seoond  and  all  subse- 
quent convictions,  is  construed  to  be  applicable 
only  to  successive  convictions  under  the  new  law. 
The  court  bad  no  occasion  to  inquire  whether  a 
statute  would  be  ex  poetfaeio  if  it  imposed  larger 
punishmentfor  an  offense  subsequently  committed 
if  the  convict  had  been  convioted  before  the  pass- 
age of  the  act  of  a  similar  offense,  but  held  that  as 
a  provision  would  certainly  be  ea;  post /octo  if  it  in- 
creased the  penalty  for  an  act  already  committed, 
the  provision  of  the  act  in  question  enlarging  pun- 
ishment for  a  first  offense  could  have  only  a 
prospective  effect,  and  the  provisions  as  to  punish- 
ment for  seoond  and  subsequent  coo  viotfons  were 
construed  to  relate  to  a  prior  oonvlotion  under  the 
same  law.    State  v.  San  ford,  67  Oonn.  286. 

But  the  Oalif  omia  Penal  Oode,  prescribing-  addi- 
tional punishment  for  a  second  offense.  Is  const  rued 
to  apply  to  the  punishment  of  all  offenses  thene- 
after  committed,  whether  the  prior  conviction  was 
before  or  after  the  statute  was  passed.  Mix  parte 
Gutierrez,  45  OaL  429. 

So,  the  Yirgioia  statute  providing  that  a  prior 
conviction  of  .a  similar  offense  shall  aggravi^te  the 
punishment,  is  held  applicable  to  a  eonviction 
which  was  made  before  the  act  was  passed,  when 
the  subsequent  conviction  v  had  after  the  statute 
was  passed.    Band  v.  Oom.  •  Gratt.  788. 

The  same  Is  true  of  New  York  Penal  Oode.  1 688. 
People  y.  Raymond,  06  N.  Y.  88,  Affirming  88  Hun. 
128. 

For  an  offense  committed  before  the  Massachu- 
setts act  of  1888  and  while  the  act  of  1887  was  In 
force,  a  conviction  had  after  the  act  of  1888  had  re- 
pealed the  act  of  1882  may  be  punished  with  the  ad- 
ditional punishment  prescribed  by  the  act  of  1887, 
because  of  prior  convictions.  <3om.  v.  Mott,  H 
Pick.  482.    See  also  Oom.  v.  Gtetohell,  Infra^  U.  d. 

Under  Oal.  Penal  Oode,  I  266,  subd.  2,  one  con- 
victed of  an  offense  which  for  a  first  commission 
thereof  is  punishable  by  Imprisonment  in  the  state 
prison  for  any  term  less  than  Ave  years  is  punish- 
able for  a  subsequent  conviction  by  imprisonment 
not  exceeding  ten  years.  People  v.  Douglass,  87 
Oal.28L 

The  provision  of  Ky.  Gen.  Stat.  chap.  2B,art.  1, 1 18, 
for  the  confinement  in  the  penitentiary  for  life  of 
a  person  convicted  the  third  time  for  felony,  is  en- 
forced in  Oombs  v.  Oom.  14  Ky.  L.  Rep.  246.  where  it 
is  paid  that  on  proof  of  two  prior  convictions  of  a 
felony  such  punishment  is  inevitable,  and  the  court 
could  do  no  less  than  so  Instruct:  and  the  Jury  on 
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Februaiy  10,  1804,  and  wai  for  three  y earn,  titled  to  a  reduction  from  ttieir  sentenoes  ae- 

Act  No.  118,  Laws  1898,  took  effect  May  26,  cording  to  a  certain  scale,  with  a  proviso  that  a 

18S^.    Section  88  of  that  act  provides  that  convict  who  shall  be  serving  a  second  term  in 

convicts  who  shall  have  no  infractions  of  the  said  prison  shall  be  entitled  to  a  less  favorable 

rules  of  the  prison  against  them  shidl  be  en-  reduction.    If  the  provisions  of  this  act  are  ap- 


flndiDfr  the  present  offense  a  felony  was  bound  to 
render  the  verdict  in  pursuanoe  of  the  statute. 

So.  the  imposition  of  the  maximum  penalty  for 
the  subsequent  offense,  under  K.  Y.  Penal  Code,  I 
688i,  If  the  convlot  has  been  previously  oonvioted  of 
a  felony,  is  not  a  matter  of  discretion,  but  Is  imper- 
ative. People  V.  Raymond,  96  N.  T.  S8,  Afflrminir  ffi 
Hun,  U8. 

And  if  a  verdict  of  eooviotlon  for  a  third  felony 
flods  that  two  prior  convictions  of  felony,  with 
lenteoce  and  imprisonment  therefor,  as  alleged  In 
the  Indictment,  had  been  imposed,  the  court,  after 
pasBinR  sentence  of  imprisonment  for  a  speciffo 
term,  should,  under  the  Ohio  habitual  criminal  act 
of  May  4, 18B6t.  proceed  to  sentence  the  defendant 
to  imprisonment  for  his  natural  life.  Blackburn 
r.  State.  60  Ohio  St.  428. 

A  prisoner  convicted  of  larceny  upon  an  Indict- 
ment after  former  conviction  may  be  sentenced  to 
transportation  under  9  Quo.  lY.  chap.  Si,  1 2L  Beg*. 
r.  Byrne,  4  Oox,  a  C.  MS. 

Tbe  enhanced  punishment  Is  provided  for  a 
aeoond  conviction  of  uttering  false  money  by  15 
Geo.  IL  chap.  28,  t  S,  and  also  for  committing  such 
an  offense  twice  on  tbe  same  day  or  within  ten  days. 
King  r.  Tandy,  2  Leach,  G.  L.  833. 

A  prisoner  convicted  on  a  charge  of  false  pre- 
tenses, and  also  of  a  previous  conviction  of  felony 
duly  charged  In  the  indictment,  cannot  be  sen- 
tenced to  a  less  term  of  penal  servitude  than  raven 
rears,  under  27  ft  28  Yict.  chap.  47,  S  2,  req  uirlog  such 
a  sentence  on  conviction  of  an  offense  punishable 
with  penal  servitude  after  previous  conviction  of 
a  felony.    Queen  v.  Deane,  L.  R.  2  Q.  R  Div.  806. 

A  previous  conviction  for  felony  cannot  be 
charged  In  an  Indictment  for  obtaining  money 
under  false  pretenses  as  in  the  case  of  simple 
larceny,  under  24  ft 25  Yict.  chap.  98, 1 118.  Beg.  v. 
Garland,  11  Oox,  0.  a  22L  The  court  says:  "We 
are  of  opinion  that  the  statute  does  not  intend  to 
allow  a  previous  conviction  for  felony  to  be 
charged  In  an  indictment  for  felony.  That  has  been 
done  here,  and  our  powers  do  not  extend  to  amend- 
ing tbe  indictment.** 

h.  TMrd  and  nUm^pient  offenses. 

A  Hfe  sentence  for  third  conviction  under  Ky. 
Gen.  Stat.  chap.  28,  art.  1, 1 12,  Is  none  the  less  to  be 
Imposed  because  three,  and  not  merely  two,  prior 
GOQvictions  are  alleged  and  proved.  Taylor  v.  Com. 
3  Ey.  L.  Rep.  788. 

Tbe  impoeitlonof  an  additional  punishment  for  a 
second  offense  will  not  prevent  Imposing  additional 
panlBhment  for  a  third  offense.  Plumbly  v.  Com. 
iUeuUZ. 

The  fact  that  on  a  prior  conviction  there  was  a 
ientence  of  tbe  prisoner  as  a  common  and  notori- 
ous thief  does  not  prevent  Imposing  upon  him  in 
case  of  a  subsequent  conviction  an  additional  pun* 
isbmeiit  t>ecause  of  the  prior  conviction.    Ibid, 

So,  tbe  fact  that  a  conviction  of  an  offense  has 
been  relied  upon  to  aggravate  a  later  offense  does 
not  prevent  relying  upon  It  again  to  aggravate  a 
^tili  later  offense  during  the  same  year,  under  Mass. 
Hub.  Btat.  ohap.  207, 1 27,  providing  that  a  male  per- 
wn  guilty  of  drunkenness.  If  con  victedjof  a  like  of- 
leoae  twice  before  within  the  next  precediog 
f  welye  months,  shall  be  subject  to  a  greater  penalty 
I  ban  for  a  first  or  second  conviction.  The  first  or 
«!ecoDd  offense  is  a  distinct  offense,  although  relied 
onto  aggravate  the  third,  and  it  may  be  again  re- 
lied on  to  aggravate  a  fourth  or  fifth  offense  com- 
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mitted  within  the  year.  Com.  v.  Hughes,  188 Mass. 
480. 

As  to  the  effect  of  third  and  subsequent  sen- 
tences to  make  one  an  habitual  criminal,  see  also 
Blackburn  v.  State,  Com.  v.  Graves,  and  Sturtevant 
V.  OouL  stipm,  I.  b, 

A  sentence  imposed  as  for  a  third  offense  under 
information  manifestly  filed  with  the  intent  of 
charging  a  third  offense  under  How.  Stat.  (Mich.) 
1 9425,  cannot  be  sustained  under  I  9141,  as  a  sen- 
tence for  a  second  offense,  as  it  is  not  possible  to 
say  what  penalty  the  court  would  have  imposed 
for  a  second  conviction.  People  v.  Bilsworth,  08 
Mich.  490. 

a  Conditions  as  to  prior  eonvietion  before  com/nij*- 

sUm  of  letter  offence. 

Tbe  genera]  doctrine  on  the  subject  Is  thus  ex- 
pressed by  the  supreme  court  of  Texas:  "AJl  the 
states  of  the  American  I]  nion  that  have  adopted 
the  penitentiary  sysxem.  nuike  provision  for  the  ref- 
ormation of  offenders  by  increasing  the  punish- 
ment for  second  and  subsequent  convictions. 
Many  of  the  Codes  of  the  different  states  declare 
in  express  terms  that  before  the  party  can  bn 
visited  with  the  increased  penalty  it  must  appear 
that  the  subsequent' offense  was  committed  after 
the  conviction  of  the  former  offense.  Though 
differing  in  language  the  same  principle  runs 
through  them  all,  and  we  are  not  permitted  to  sup- 
pose that  our  legislature  intended  to  introduce  a 
principle  entirely  out  of  harmony  with  the  gen- 
eral system  by  visiting  the  increased  punishment 
upon  an  offender  who  has  never  had  an  opportu- 
nity of  refiirmution  from  experiencing  the  t)enef- 
ioent  discipline  of  the  law.**  Long  v.  State,  86 
Tex.  8. 

"Where  a  statute  makes  a  second  offense  felony 
or  subject  to  a  heavier  punishment  than  the  first,  it 
Is  always  Implied  that  such  second  offense  ought  to 
be  committed  after  a  conviction  for  the  first; . . .  for 
the  gentler  method  shall  first  be  tried,  which  per- 
haps may  prove  effectual.**  This  statement  from  1 
Hawkins.  K  C.  chap.  40, 1 8;,  is  quoted  and  adopted 
by  the  court  in  People  v.  Butler,  8  Cow.  817,  con- 
struing the  New  York  act  of  1819,  Sees.  42,  chap.  240, 
1 4,  to  provide  for  enhanced  penalty  for  a  second 
offense  of  petit  larceny  only  when  such  offense  is 
committed  after  prior  conviction.  The  court  says 
the  language  of  this  statute  has  prevailed  In  vari- 
ous acts  through  a  series  of  revisals  and  relations 
to  different  offenses.  Some  of  them  explicitly  re- 
fer to  persons  a  second  time  convicted,  and  the 
court  concludes  that  the  difference  of  phraseology 
is  entirely  accidental,  that  the  legislature  meant 
the  same  thing  in  each  statute:  that  is.  that  a  con- 
viction should  precede  the  second  offense. 

And  In  Kentucky  the  words  "convicted  a  second 
time  of  felony**  and  "convicted  a  third  time  of 
felony.**  in  Ky.  Stat.  91180,  providing  for  Increased 
punishment  of  persons  thus  convicted,  must  be  re- 
stricted to  felonies  committed  subsequent  to  the 
dates  of  the  convictions  relied  on  to  effect  the  in- 
creased penalty,  for  otherwise  no  ioeutf  pcBnttentics 
would  be  afforded  to  the  accused.  The  court  says 
that  the  reformatory  object  of  the  statute,  namely, 
to  provide  deterrent  from  future  crime,  would  not 
he  effected  by  a  construction  which  gives  to  the 
offender  no  opportunity  to  reform.  Brown  v. 
Com.  (Ky.)  87  8.  W.  496. 

8o,in  Yirainlaa  subsequent  offense  must  have 
been  committed  after  a  prior  conviction  in  order 
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plied  to  tbe  petitioner,  and  he  is  treated  as  now 
serving  bis  second  term,  bis  term  will  not  ex- 
pire antil  November  16  of  tbis  year,  but»  if 


be  is  treated  as  though  serving  bis  first  term, 
be  is  now  entitled  to  bis  release. 
It  is  claimed  that  to  regard  tbe  petitioner  as 


to  Justify  the  iooreaised  puDishment  for  a  second 
offense  under  1  Va.  Rev.  Ck>de  1792,  chap.  107,  9  4* 
Com.  V.  Welsh,  2  Va.  Gas.  57. 

And  aKalD,  the  provision  for  additional  punish- 
nent  or  one  who  **bad  been  before  fieotenoed  In  the 
Cnited  States  to  a  like  punlsbraent,"  made  in  Ya. 
Code  1849,  chap.  199, 9  26,  Is  construed  In  accordance 
with  tbe  general  policy  of  sucb  statutes  to  be  ap- 
plicable only  to  cases  in  which  tbe  prior  conviction 
preceded  tbe  commi^ion  of  the  offense  for  which 
tbe  Increased  punishment  is  to  t)e  imposed.  Band 
V.  Com.  9Gratt.T*». 

Likewise  In  Massachusetts  to  render  a  person  lia> 
bleto  the  additional  and  aKirravated  punishment 
prescribed  for  a  second  conviction  by  Mass.  Stat. 
1852.  chap.  822,  9  7,  his  subsequent  offense  must  have 
been  committed  after  a  conviction  for  the  prior 
offense.    Com.  v.  Daley,  4  Gray,  209. 

fiutfor  the  purpose  of  considering  a  later  eon* 
victlon  the  third  one  two  convictions  at  one  and 
tbeisame  term  of  the  same  court  for  two  distinct 
larcenies  or  oiber  crimes,  each  of  which  Is  punish- 
able by  oonfluement  to  hard  labor  for  a  term  of 
years,  are  two  oonvictions  within  the  meaning  of 
tbe  Massachusetts  statute  of  1827.  as  much  as  if  they 
had  been  at  different  terms  of  different  oourts. 
Com.  V.  Phillips,  11  Pick.  28. 

Under  such  a  statute  a  person  convicted  on  three 
counts  of  one  Indictment  cannot  l>e  sentenced 
under  the  second  and  tbird  as  in  case  of  second  and 
tbird  convictions,  because  tbe  fact  of  prior  con- 
viction must  be  averred  In  the  indictment  and 
proved.    Tuttle  v.  Com.  2  Gray,  505. 

So,  a  sentence  as  for  a  second  offense  cannot  be 
imposed  on  conviction  of  a  second  sale  immediately 
after  tbe  conviction  of  a  prior  sale,  where  the  in- 
dictment did  not  charge  that  it  was  a  second  of- 
fense.   Rauoh  V.  Com.  78  Fa.  490. 

d.  CondttUmB  as  to  execution  of  or  reUef  from  prior 
sentence  before  commission  of  laUr  offense. 

According  to  the  doctrine  expressed  in  tbe  pre- 
sedinir  division  (11.  c),  the  statutes  contemplate  a 
trial  of  penal  discipline  as  a  means  of  reforming 
the  criminal  before  rendering  him  liable  to  more 
severe  punishment  for  the  second  offense.  There- 
fore some  statutes  require  that  the  end  of  such 
discipline  must  have  been  reached  either  by 
compliance  with  the  sentence  or  by  exercise  of 
executive  clemency  before  tbe  commisBion  of  an- 
other offense  will  Incur  an  enhanced  penalty  be- 
cause of  the  prior  conviction.  But  other  statutes 
make  a  prior  conviction  the  only  condition.  For 
some  of  these,  see  cases  in  last  preceding  division, 
although  in  *them  the  present  question  was  not 
raised. 

But  in  Kansas  It  is  expressly  held  that  satlsfao- 
tloti  of  the  sentence  to  pay  a  fine  for  a  first  offense 
by  payment  of  fine  or  pardou  is  not  necessary  for 
the  purpose  of  bavlng  the  former  conviction  con- 
sidered to  increase  the  penalty  for  a  subsequent 
offense.   State  v.  Yolmer,  6  Kan.  879. 

One  who  bad  been  twice  con  victed  but  discharged 
only  once  prior  to  Maes.  Stat.  1882,  chap.  78,  which 
provided  that  additional  punishment  because  of 
prior  convictions  should  be  given  wben  the  pris- 
oner bad  been  twice  discbarired  from  sucb  a  sen- 
tence previously,  may  after  tbe  repeal  of  that  stat- 
ute haw  additional  punishment  Imposed  upon  him 
under  Mass.  Stat,  1827,  chap.  118,  which  provided 
for  additional  punishment  of  one  who  had  been 
twice  convicted  and  sentenced,  as  this  statute  was 
merely  suspended,  and  not  repeated,  by  that  of 
1882.  Com.  V.  Getcbell,  16  Pick.  452.  See  also  Com. 
V.  Mott,  supra,  II.  a. 
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Under  an  information  which  allegea  two  prior 
oonvictions  for  the  same  offense  but  only  one  sen- 
tence, defendant  cannot  be  sentenced  as  for  a  third 
offense,  under  How.  Stat.  (Mich.)  9  942S,  providing 
for  heavier  punishment  of  a  convict  twice  before 
**sentenced**  to  imprisonment  at  hard  labor  for  a 
certain  period.    People  v.  Ellsworth,  88  Mich.  496. 

Either  a  pardon  or  discharge  must  be  averred  in 
the  indictment  for  a  second  offense  after  prior  con- 
vict ion  and  discharge  by  pardon  or  otherwise, 
under  2  N.  Y.  Rev.  Stat.  584, 2d  ed.  9  9L  Stevens  v. 
People,  1  Hill,  26L 

So,  an  averment  not  only  of  a  conviction  but  of  a 
discharge,  either  upon  pardon  or  the  expiration  of 
the  sentence,  in  an  indictment  under  2  N.  IT.  Bev. 
Stat  699,  fi  8,  is  declared  necessary  in  Wood  v.  Peo- 
ple, 68  N.  Y.  611. 

In  Gibson  v.  People,  5  Hun,  642,  an  averment  of 
this  was  held  sufficient  although  not  in  the  exact 
words  of  the  statute. 

So,  in  Missouri  it  must  appear  that  the  defendant 
has  complied  with  the  former  sentence,  and  also 
that  he  has  been  discharged  therefrom.  State  v. 
Austin,  118  Mo.  588;  State  v.  Loehr,  88  Mo.  108. 
(Both  of  these  cases  involved  the  sufficiency  of  tbe 
allegations  of  these  facta.) 

Mere  lapse  of  time  does  not  authorise  the  pre- 
sumption that  a  person  previously  convicted  has 
been  imprisoned  and  discbe.rged  upon  the  expira- 
tion of  the  term  for  which  he  was  sentenced  so  as 
to  cast  upon  blm  on  trial  for  a  second  offense  the 
burden  of  proving  that  he  was  not  discharged 
either  by  pardon  or  upon  the  expiration  of  his  sen- 
tence. He  may  have  escaped,  or  the  judgment 
may  have  been  arrested  or  reversed,  or  be  may 
have  been  discharged  upon  bal)eas  corpus;  and  as 
there  are  other  means  and  processes  by  which  he 
might  be  discharged  or  found  at  liberty,  it  is  error 
for  the  court  to  assume,  in  tbe  absence  of  evidence, 
that  he  was  discharged  upon  tbe  expiration  of  the 
term  of  imprisonment  and  therefore  liable  to  con- 
viction for  tbe  aggravated  offense.  Wood  ▼•  Pec^ 
ple,68N.  Y.6U. 

e.  JBffeetof  pardon  of  prior  cffenm^ 

In  a  considerable  number  of  states  the  statutes 
expressly  provide  for  the  enhanced  punishment  for 
a  crime  committed  after  conviction  of  a  prior  of- 
fense and  a  discharge  therefrom  by  pardon  or 
otherwise.  See  cases  supra  in  division  last  pre- 
ceding. 

Where  the  statutes  make  no  reference  to  a  pcurdon 
of  the  prior  offense  there  is  room  for  doubt  as  to 
tbe  effect  of  such  pardon  to  prevent  considering 
the  prior  offense  for  the  purpose  of  more  severely 
punishing  a  subsequent  crime. 

Such  a  doubt  was  suggested  in  a  Pennsylvania  case. 
There  an  application  by  the  district  attorney  for 
the  imposition  of  double  the  ordinary  punishment 
because  of  prior  conviction  was  withdrawn  because 
of  the  fact  that  the  governor  had  pardoned  the  de- 
fend ant  for  his  first  offense,  whereupon  tbe  court 
said:  *'Upon  reflection  I  do  not  feel  disposed  to 
sentence  tbe  prisoner  as  for  a  second  offense.  It  is 
at  least  questionable  whether  It  could  be  done  le- 
gally in  view  of  the  pardon.  Without,  however, 
deciding  this  point,  it  is  sufficient  to  say  that  It 
would  seem  to  be  a  harsh  administration  of  the 
law  to  visit  the  prisoner  with  any  of  the  oonae- 
quenoes  of  an  offense  for  which  he  has  received  a 
full  and  free  pardon  from  the  governor.**  Com.  v. 
Morrow,  9  Pbila.  683. 

In  Virginia  it  is  expressly  decided  that  pardon  of 

tbe  first  offense  takes  away  the  right  to  Inflict  ad- 

i  dltiooal  punishment  for  a  second  offense  under  Va. 
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now  aerriDg  hia  second  term  Is  to  apply  ex 
po&l  facto  legislation  to  bim.  and  subject  bim 
to  additionaT punishment  for  a  crime  wbicb  he 


has  fall  J  expiated,  under  the  laws  existing  at 
the  time  of  its  occurrence.  Counsel  cite  Col- 
der y.  BuU,  8  U.  8.  8  Dall.  886,  1  L.  ed.  648; 


OMla  im.  Chan.  ISB,  I  28,  provMloir  tbat  a  convict 
aenteooed  to  the  penitentiary  shall  have  live  years 
added  to  his  term  if  it  Is  proved  that  he  has  before 
been  sentenced  in  the  United  States  to  a  like  poo- 
Hhment.  Adwards  v.  Com.  78  Ya.  89.  49  Am.  Rep. 
377.  The  court  says  pardon  relieved  tbe  defendant 
Dotonly  ^' of  tbe  punishment  annexed  to  the  of- 
fense forwtiloh  hehadbe«i  convicted,  but  of  all 
pi>nalties  and  consequences  except  poiltical  dis- 
abilities STOwinir  out  of  bis  conviction  and  sen- 
tence. One  of  those  consequenoes  was  the  liability 
to  which  it  subjected  him  to  receive  the  additional 
punishment  prfscribed  by  the  statute  in  case  he 
should  be  afterwards  sentenced  to  the  penitentiary 
in  this  state.  And  that  additi;>nai  punishment  has 
been  imposed  in  this  case,  not  by  reason  of  tlie 
(sentence  for  the  second  offense  alone,  but  in  oon- 
eequenoe  of  that  sentence  and  the  sentence  in  tbe 
former  case.  Both  causes  must  exist  together  to 
produce  the  effect  contemplated  by  the  statute;  in 
the  absence  of  either,  no  case  la  made  for  the  im- 
position of  the  additional  punishment  the  statute 
prescribes.  But  as  the  first  offense  was  in  legal 
contemplation  blotted  out,  and  its  consequences 
removed  |yy  the  pardon  of  the  Rovemor,  it  must 
be  regarded  for  the  purposes  of  this  case  as  though 
it  had  never  been  committed.** 

But,  on  the  other  hand,  it  Is  decided  in  Kentucky 
that  a  pardon  of  a  convict  does  not  prevent  his 
conviction  from  being  considered  to  enhanoe  the 
penalty  of  an  offense  sulisequently  committed, 
where  the  statute  provides  for  Increased  punish- 
ment OB  a  second  conviction.  Mount  v.  Com.  % 
Dnv.  M.  Tbe  court  says:  *' The  pardon  relieved  the 
convict  of  the  entire  penalty  incurred  by  the  of- 
feuse  pardoned,  and  nothing  else  or  more.  It 
neither  did  nor  could  relieve  from  any  penal  con- 
sequence resulttng  from  a  different  offense  com- 
mitted after  the  pardon  and  never  pardoned.  The 
increased  punishment  prescribed  by  statute  for  the 
subsequent  offense  was  no  part  of  the  penal  con- 
sequences of  tbe  first  offense  but  applied  exclu- 
sively to  the  last  as  aggravated  by  its  repetition  of 
the  same  crime.  The  legislature,  as  required  by 
justloe  and  policy,  ought  to  have  provided  a  severer 
punishment  for  repeated  than  for  only  one  crime; 
and  wlieth€*T  it  had  done  so  by  duplicating  for  a 
second  offense  the  punishment  of  the  first,  or  by 
any  other  measure  of  augmentation,  cannot  be  ma- 
teriaL  In  any  aspect  the  augmented  punishment 
is  for  the  last  and  not  at  all  for  the  first  offense; 
and,  of  course,  a  pardon  of  the  first  could  in  no 
way  or  degree  operate  as  a  pardon  of  the  last  of- 
fense or  remission  of  any  portion  of  the  punish- 
ment denounced  for  perpetration  of  it.** 

It  is  plain  that  the  reasoning  of  the  Kentucky 
ooori  Is  in  harmony  with  all  the  decisions  which 
sustain  tliese  statutes  against  constitutional  objeo- 
ti'ms,  as  they  all  proceed  on  the  theory  that  theen- 
lianoed  penalty  is  not  in  any  sense  a  new  punish- 
ment for  the  prior  offense.  If  it  were  the  statutes 
would  violate  the  constitutional  provisions  con- 
sidered at  the  beginning  of  this  note.  But  if  the 
statutes  are  to  be  upheld  on  the  ground  that  the 
enhanced  penalty  is  not  a  new  or  additional  pun- 
ishment of  tbe  prior  offense,  a  pardon  of  tbat  of- 
fense does  not  relieve  from  that  penalty.  The  ad- 
mirable statement  of  the  matter  by  the  Kentucky 
court,  which  is  alwve  quoted,  seems  to  tw  con- 
clusive. 

In  agreement  with  this  doctrine,  it  Is  held  in  a 
New  York  case  that  a  pardon  by  the  governor  of 
another  state  of  a  person  there  convicted  of  an 
offense  will  not  prevent  the  effect  of  such  former 
f»»^^o•'*'^^  from  operating  under  the  New  York 
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statute  to  make  him  liable  to  an  increased  punish- 
ment for  a  subsequent  offense  in  New  York.  Peo- 
ple V.  Price,  68  Hun.  18S. 

f  .  Icf  cet  0/  avvtal  or  writ  of  error  to  rtvUvo  prior 

wnviUitm, 

An  adjudication  that  a  Judgment  of  conviction 
for  a  first  offense  was  erroneous  will  make  neces- 
sary the  reversal  of  a  Judgment  imposing  an  addi- 
tional punishment  on  the  same  person  in  sentenc- 
ing him  for  a  second  offense  when  writs  of  error 
have  been  taken  from  both  Judgments.  Hopkins 
V.  Com.  8  Met.  400;  Hutchinson  v.  Com.  4  Met.  3a0. 

A  pending  appeal  from  the  former  oonvictlon 
suspends  its  effect  as  such  for  tbe  purpose  of  in- 
creasing the  punishment  for  the  second  offense. 
State  V.  Yolmcr,  6  Kan.  879. 

So  will  a  pending  writ  of  error  and  supcrBedeaa. 
White  V.  Com.  79  Va.  011. 

g.  ZJfttt  of  prior  eonofction  in  oCAer  fiaU  or  coun- 
try, 

A  prior  conviction  in  another  state  is  not  the 
ground  of  increased  punishment  for  Uie  offense  of 
petit  larceny  under  Z  N.  Y.  Bev.  Stat.  AM.  1 9,  pro- 
viding in  general  terms  for  such  punishment  of 
persons  who  have  been  convicted  without  in  terms 
oonfining  the  first  conviction  to  that  atate.  People 
V.  Oeesar,  1  Park.  Crim.  Rep.  646i.  This  construction 
Is  supported  by  the  fact  that  there  is  an  express 
provision  in  regard  to  felonies  as  to  the  effect  of 
prior  conviction  in  any  of  the  United  States  or  in 
any  district  or  territory  tliereof  or  in  any  foreign 
country. 

So,  a  Idea  of  gnllty  to  an  indietment  whioh  al- 
leges a  prior  ctmviction  m  anotlier  sute  will  not 
sustain  a  sentence  as  for  a  second  offense,  where  the 
statute  provides  such  punishment  only  for  prior 
convictions  in  the  state.    People  v.  GBesar,  tupra. 

But  this  question  depends,  of  course,  upon  the 
statutory  provisions.  Some  statutes,  like  that  of 
Virginia  construed  In  Edwards  v.  Oom.  78  Ya.  89, 49 
AnL  Bep.  877.  and  Rand  v.  Oom.  9  Gratt.  7B8,  apply 
to  persons  *'bef  ore  sentenced  in  tbe  United  States  ** 
to  a  like  punishment. 

So,  the  New  York  Penal  Gode.  S  688,  construed  in 
People  V.  Price,  68  Hun,  18B,  Affirmed  119  N.  Y.  WO, 
mem.  applies  to  persons  ''con  vioted  under  the  laws 
of  another  state,  government,  or  country.** 

So,  Mass.  Stat.  1887,  chap.  486,  upheld  in  Ctom.  v. 
Graves,  166  Maas.  163, 10  L.  B.  A.  856,  deems  those 
habitual  criminals  who  have  been  twice  convicted 
and  sentenced  to  prison  for  terms  not  less  than 
three  years  each,  providing  that  at  least  one  such 
conviction  and  sentence  shall  have  been  m  Massa- 
chusetts. 

Other  statutes  contain  similar  provisions,  but  no 
attempt  is  made  to  collect  them  here  except  so  far 
as  they  have  been  passed  upon  by  the  courts. 

h.  What  prior  Bcntenet  muse  haps  been. 

A  sentence  as  a  common  and  notorious  thief  pur- 
suant |to  Masa.  Stat.  1804,  chap.  148,  8  8,  although  it 
may  have  been  upon  three  simple  larcenies,  neither 
of  which  would  separately  be  punishable  by  hard 
labor  for  more  than  one  year.  Is  a  sentence  for  an 
offense  punishable  by  ci»nfincment  to  hard  labor 
for  a  term  of  years,  within  tbe  meaning  of  Mas?. 
Stat.  1827,  chap.  118,  M  19, 80.  relating  to  addiUooai 
punishment  for  successive  convictions.  Ex  jKurte 
White,  14  Pick.  90. 

*'Any  term  of  years**  for  which  a  person  may 
have  been  sentenced  within  the  meaning  of  Maas. 
Stat.  1817,  chap.  176,  Sfl  6, 6.  and  1827,  chap.  118,  It  19, 
80,  providing  that  on  such  sentence  of  a  person 
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Fletcher  ▼.  Peck,  10  U.  B.  8  CraDch,  87,  8  L. 
ed.  162:  Cumming$  v,  Mis90uri,  76  U.  8.  4 
Wall.  277,  18  L.  ed.  356;  Ex  parU  Garland, 


71 U.  8.  4  Wall.  888,  IS  L.  ed.  866;  i20  WaM, 
87  Mich.  466;  Re  Canfield,  98  Mich.  644.  We 
do  not  think  any  of  these  cases  sustain  the  claim 


Previously  sentenced  to  a  like  punishment  an  ad- 
ditional penalty  sbould  be  imposed,  must  be  oon- 
fitrued  to  mean  a  period  of  time  not  leas  than  two 
years,  and  therefore  Inapplicable  to  a  sentenoe  for 
laroeny  without  affffravatlon  to  an  amount  less 
tban  $100,  which  is  punishable  by  imprisonment 
for  not  more  than  one  year.  iBx  parte  Seymour, 
U  Pick.  40;  Ex  parte  Stevens,  Id.  OL 

But  it  is  sufficient  that  the  crime  for  which  the 
sentence  is  to  be  imposed  is  punishable  by  oonflne- 
ment  to  hard  labor  tor  a  term  of  years,  althouffb 
the  sentence  for  the  former  oooYlctton  must  have 
been  actually  made  for  not  less  than  two  years. 
The  words  ^'sentenced  to  a  like  punishment**  mean 
not  only  a  sentenoe  to  oontloement  to  hard  labor 
but  for  a  *'term  of  years.**  Ez  parte  Dick,  U  Pick. 
86. 

Under  the  act  of  1888  the  proyision  Is  changed 
from  "any  term  of  years"  to  "more  than  one  year.** 
Eix  pnrte  Stevens,  suj^ro. 

The  word  ^'prison,**  as  used  in  Mass.  Stat.  1887, 
chap.  485, 1  1,  relating  to  the  effect  of  prior  sen- 
tence and  commitment  to  prison,  is  not  limited  in 
its  meaning  to  the  state  prison,  but  includes  all 
places  of  imprisonment  for  crime,  and  therefore 
the  statute  does  not  discriminate  between  the  ef- 
fect of  prior  sentences  to  state  prison  and  those  to 
jails  or  houses  of  oorreotloa.  Sturtevant  v.  Com. 
158  Mass.  69& 

1.  SimUarUv  or  identity  of  prior  and  subss^usnt 

offeneee. 

The  prior  and  subsequent  offenses  need  not  be  of 
the  same  character  or  grade  under  N.  Y.Penal  Code, 
11 688,  to  make  one  who  has  been  convicted  within 
the  state  of  a  felony  liable  on  conviction  of  a  sub- 
sequent crime  to  the  maximum  penalty  that  could 
be  Imposed  for  such  crime  as  a  first  offense. 
Therefore,  one  who  had  previously  committed  the 
offense  of  forgery  In  the  third  degree  must.,  on  the 
subsequent  oonviction  of  forgery  In  the  first  de- 
gree, be  sentenced  to  imprisonment  for  life,  that 
being  the  maximum  penalty  for  forgery  in  the 
first  degree.  People  v.  Baymond,  96  N.  Y.  88,  Af- 
firming 82  Hun,  128. 

And  the  former  conviotion  need  not  have  been 
for  the  same  crime  as  that  for  which  the  subse- 
quent conviction  is  had  in  order  to  permit  tbe  im- 
position of  the  enhanced  penalty  because  of  prior 
conviction  under  tbe  Illinois  act  of  June  S2, 1883, 
providing  that  one  convicted  of  either  of  certain 
specified  crimes  may  have  the  enhanced  penalty 
imposed  on  subsequent  conviction  of  any  of  said 
crimes.  Kelly  v.  People.  116  111.  588,  86  Am.  Kep. 
184. 

But  previous  convictions  for  felonies  must  be 
for  offenses  which  were  in  themselves  peniteniiary 
offenses,  and  not  made  so  merely  because  of  re- 
peated convictions  and  sentences  for  offenses 
which  would  otherwise  be  misdemeanors,  in  order 
to  permit  a  life  sentence  under  Va.  Code  1887, 
%%  3905,  3006,  providing  for  such  sentences  of  con- 
victs tvvice  previously  sentenced  to  the  penitenti- 
ary.   Stover  V.  Com.  02  Va.  780. 

A  former  conviction  for  sellmg  liquors  was  held, 
in  h^cot  V.  Turner,  1  Root,  163.  to  be  insufficient  to 
justify  an  increased  punishment  on  a  subsequent 
conviction  for  selling  victuals,  hay,  etc..  without 
license,  because  this  was  a  different  offense. 

A  conviction  of  breaking  and  entering  a  build- 
ing in  the  night-time  and  stealing  therefrom  is  not 
such  a  oonviction  of  laroeny  as  will  Justify  the  sen- 
tence of  a  person  subsequently  convicted  of  lar- 
ceny as  a  common  and  notorious  thief  under  the 
Massachusetts  statute  (Bev.  Stat.  chap.  188,  f  19). 
24  L.  R.  A. 


The  gist  of  the  prior  offense  in  suoh  case  Is  the 
burglary.    Kite  v.  Com.  11  Met.  58L 

A  sentenoe  on  conviction  under  an  Indictment 
charging  burglary,  and  also  larceny  in  a  separate 
count,  where  the  conviction  is  for  the  whole  charge 
laid  in  tbe  indictment,  is  presumed  to  be  for  the 
burglary,  merging  the  larceny  therein,  so  that  It 
will  not  constitute  a  conviction  for  laroeny  within 
tbe  meaning  of  the  statute  providing  Uiat  on  sub- 
sequent convictions  for  laroeny  a  person  may  be 
sentenced  as  a  common  and  notorious  thief.   Ibid, 

A  oonviction  on  a  combined  charge  of  house 
breaking  and  larceny  is  not  to  be  considered  as  for 
one  of  **three  distinct  larcenies**  which  will  render 
a  party  liable  to  be  adjudged  a  common  and  noto- 
rious tfiief,  under  Mass.  Bev.  Stat.  chap.  US,  8  19. 
Com.  V.  Hope,  28  Pick.  L 

Under  Mass.  Pub.  Stat.  ohap.  £15,  8  8,  providing 
that  a  Sentence  may  be  either  to  fine,  or  to  Im- 
prisonment only  if  the  prisoner  shows  that  he  has 
not  been  before  convicted  of  a  similar  offense,  a 
prior  conviction  of  an  offense  against  the  same 
statute  Islione  the  less  for  a  similar  offense  because 
at  the  time  of  its  commission  the  penalty  was  dif- 
ferent. The  whole  punishment  to  be  Imposed  is 
for  the  later  offense.  Com.  v.  Marchaod.  156  Mass.  8. 

The  effect  of  the  ruling  In  this  case  is  that  the 
statute  bears  more  heavily  upon  future  offenses 
by  previous  offenders  than  upon  first  offenses,  so 
far  that  no  discretion  is  given  to  mitigate  the  stat- 
utory penalty  in  the  former  case  as  It  is  in  the 
latter. 

The  provision  of  Mass.  Rev.  Stat  chap.  127. 1 17, 
for  adjudging  a  person  to  be  a  common  utterer  of 
oounterfelt  coin  if  convicted  three  times  at  the 
same  term  of  court  for  suoh  offenses,  or  If  con- 
victed of  such  an  offensecommitted  after  a  previous 
oonviction,  does  not  apply  where  a  person  is  twice 
convicted  at  the  same  term  of  uttering  counterfeit 
coin,  and  also  oonvioted  of  having  suoh  coin  in  Ua 
possession  with  Intent  to  utter  it  as  genuine^  Miuw 
ray  v.  Com.  18  Met.  S14. 

j.  lYoeedurs, 

li  Inoenerak 

The  fact  of  a  previous  conviotion  maybe  sal 
forth  in  a  prosecution  by  information  as  well  as  by 
Indictment  in  order  to  have  enhanced  punishment 
imposed  on  account  of  the  repetition  of  tbe  offense 
under  Cal.  Penal  Code,  9  868.  People  v.  Carlton,  0T 
Cal.660. 

The  suffloienoy  of  allegations  in  indictments  or 
Informations  charging  prior  convictions  is  a  mat- 
ter not  included  in  this  note. 

Under  the  English  statute,  16  Geo.  IL,  obapi  SSL 
i  2,  providing  severer  punishment  for  uttering 
false  money  if  it  is  done  twice  on  the  same  day  or 
within  ten  days,  the  two  facts  of  uttering  twloe  In 
the  time  limited  should  be  united  in  one  count  as  a 
single  charge.    King  v.  Tandy,  2  Leacb,  C  L.  833. 

Alternative  proceedings  are  provided  for  by 
the  Massachusetts  statute  either  to  aver  a  former 
conviction  or  convictions  in  an  indictment  and 
have  the  whole  punishment  awarded  in  a  sentence 
thereon,  or,  in  the  at>sence  of  such  an  averment, 
to  file  a  subsequent  information  to  have  the  addi- 
tional punishment  imposed.  Plumbly  v.  Com.  t 
Met.  413. 

But  both  these  proceedings  cannot  be  taken. 
IMd. 

The  provision  for  solitary  imprisonment,  made 
by  B4ass.  Rev.  Stat.  chap.  180,  8  8,  in  case  a  convict 
is  sentenced  to  state  prison,  does  not  apply  to  ad- 
ditional sentences  awarded  upon  information 
against  those  who  have  been  previously  oonvioted 
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of  ooQDBel  for  the  petitioDer.  It  ia  held  in 
8  XT.  S.  8  Dall.  iupra,  that  the  legislature  may 
declare  new  crimes,  and  establish  rules  of  con- 


duct in  future  cases.  In  10  U.  8.  6  Cranch. 
supra,  an  expo%tfaeto  law  wa»|deflned  to  be  one 
which  renders  an  act  punishable  in  a  manner 


and  aentenoed.  The  latter  la  only  the  oompletion 
or  fllllDflr  up  of  the  former  senteDce.  Bump  v. 
Com.  8  Met.  683. 

After  aentenoe  for  a  third  offense  under  an  in* 
dictment  recitluR  two  former  convictions  whloh 
are  found  by  the  verdict,  it  must  tie  assumed  that 
the  additional  punishment  because  of  the  prior 
conviction  was  embraced  In  the  sentence  awarded, 
and  no  information  will  afterward  lie  to  award  any 
additional  punishment  because  of  tbem.  Com.  v. 
Philiipe,  llPick.28. 

Where  an  indictment  for  a  third  offense  recites 
two  former  convictions  and  sentences  to  a  state 
prisoo,  and  this  is  supported  by  proof,  the  addi- 
tional punishment  prescribed  by. the  Massachusetts 
statute  ouffht  to  be  included  In  the  sentence  then 
passed  upon  the  oonvlct,  and  cannot  legally  be 
awarded  on  a  subsequent  information  against  him. 
Plumbly  ▼.  Oom.  supra. 

An  information  for  additional  punishment  on  ac- 
count of  a  prior  conviction  cannot  be  filed  under 
the  Massachusetts  statutes  after  the  pr]soner*s 
term  of  punishment  has  expired.  Oom.  v.  Kenls- 
ton«  5  Pick.  420. 

1.  PUOM  and  admiminnM, 

A  confession  of  guilt  and  of  the  fact  of  a  former 
conviotlon  is  held  m  State  v.  Zimmerman,  88  Iowa, 
118,  to  cure  defects  in  the  allegation  of  a  prior  con- 
viction if  it  was  defective. 

The  Identity  of  a  defendant  with  the  person  con- 
victed in  a  prior  case  when  a  prior  conviction  is 
alleged  to  enhance  the  punishment  may  be  estab- 
lished by  the  defendant*s  own  admission  without 
other  proof.    Kane  v.  Com.  100  Pa.  511. 

But  an  admission  by  a  prisoner  that  be  had  t)een 
twice  convicted  of  felony,  once  for  stealing  a  diot- 
gun  and  another  time  for  stealing  cattle,  without 
any  record  evidence  of  bis  former  convictions,  al- 
though it  Is  sufficient  to  identify  him,  is  not  suffi- 
cient proof  of  such  oonvlctlons,  under  Ky.  Gen. 
Stat.  chap.  26,  art.  1, 1 12,  requiring  the  Jury  to  find 
the  fact  of  such  convictions  from  '^record  and  other 
com|)eteni  evidence."    Bector  v.  Com.  80  Ky.  468. 

Although  in  Kane  v.  Com.  supra,  in  answer  to  an 
oblectloo  to  an  allegation  and  evidence  of  prior 
conviction  the  court  said  "in  this  manner  alone  can 
the  provisions  of  the  statute  be  carried  into  ef- 
fect.** The  language  just  quoted  is  regarded  in 
Com.  V.  Hagan,  10  Pa.  Co.  Ct.  SS,  as  a  dictum  so  far 
as  the  use  of  the  word  '*alooe**  Is  concerned,  and  it 
Is  held,  therefore,  that  the  fact  of  previous  convio- 
tiona  as  a  basis  for  a  double  sentence  may  properly 
be  brought  before  the  court  by  suggestion  filed  by 
the  district  attorney,  and  that  when  such  sugges- 
tion Is  onade  and  the  defendant  admits  his  Identity 
with  the  person  previously  convicted,  the  double 
sentence  may  be  imposed. 

A  voluntary  confession  of  the  prior  oonviotlons 
alleged  in  an  information  is  sufficient  to  permit 
their  consideration  in  passing  sentence,  as  pro- 
vided by  CaL  Penal  Code,  8  087,  where  defendant  is 
convicted  on  a  plea  of  not  guilty  to  the  offense 
charged  in  the  information.  Ex  parte  Young  Ah 
6ow,  78  OaL  488.  The  court  in  this  case  carefully 
reviews  the  prior  cases  of  People  v.  King,  64  Gal. 
888:  People  v.  Lewis,  Id.  401:  and  People  v.  Brooks,  66 
Cal.  286,— holding  that  they  are  not  inconsistent  al- 
though some  of  the  language  in  People  v.  King 
mast  be  held  obiUr, 

In  People  v.  King,  supra,  defendant  pleaded  not 
vullty  of  the  specific  offense  charged,  but  when 
isked  by  the  court  whether  or  not  he  had  suffered 
the  previous  conviction  admitted  that  he  had. 
Tliis  was  held  to  be  an  improper  question,  and  his 
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answer  therefore  incompetent  as  evidence  against 
him  to  prove  such  prior  conviction.  It  was  the 
illegality  of  the  arraignment  for  which  the  convic- 
tion was  reversed. 

In  People  v.  Lewis,  mpra,  it  was  held  that  de- 
fendant*8  admission  of  a  previous  conviction,  made 
after  a  plea  of  '*not  guilty  of  the  offense  charged 
in  the  indictment,**  is  not  sufficient  to  permit  an 
increased  punishment  because  of  it,  since  the  re- 
peal of  H969,  lOes,  of  Cal.  Penal  Code.  Having 
regularly  pleaded  not  guilty  of  the  offense  charged, 
the  court  is  not  bound  afterwards  on  the  trial  to 
aocept  his  plea  of  guilty  of  the  previous  convic- 
tion. 

But  it  was  held  in  People  v.  Brooks,  ntpra,  that 
when  defendant  was  properly  arraigned  hy  simply 
asking  him  the  question  **guilty  or  not  guilty?*^  - 
on  which  he  pleaded  not  guilty  of  the  offense 
charged,  but  further  said  that  he  *'oonf esses  and 
admits**  the  prior  conviction,  the  voluntary  con- 
fession was  legal  and  sufficient  to  authorize  the 
Jury  to  find  the  fact  of  a  prior  conviction. 

On  a  plea  of  guilty  to  an  indictment  or  Informa- 
tion charging  a  prior  conviction  no  trial  by  Jury  is 
necessary,  although  on  a  plea  of  not  guilty  the  Issue 
of  previous  conviction  must  be  tried  by  the  Jury. 
People  V.  Carlton,  57  Cal.  550. 

A  plea  of  **guilty  of  the  offense  as  charged  In  the 
indictment**  confesses  the  previous  conviction  as 
well  as  the  other  allegations  of  the  indictment, 
where  previous  conviotlon  is  alleged.  People  v. 
Delany.  49  Cai.  804. 

But  it  is  held  in  Virginia  that  the  plea  of  not 
guilty  does  not  put  in  issue  the  allegation  of  a  pre- 
vious conviction  and  sentence.  Thomas  v.  Vom, 
SSGrattOUSL 

8.  Order  of  trial;  separating  itnuss. 

As  to  the  proper  practice  in  respect  to  bringing 
a  prior  conviction  into  the  case,  the  court.  In  Com. 
V.  Morrow,  9  Phila.  668,  points  out  that  an  allega- 
tion thereof  in  the  indictment  is  damaging  to  the 
defendant*8  character,  and  will  go  far  to  secure  his 
conviction;  while,  on  the  other  hand,  proof  thereof 
after  the  verdict  might  raise  an  embarmssintf  ques- 
tion of  Identity  which  should  be  settled  by  the  ver- 
dict of  the  Jury,  and  that  it  is  a  question  whether 
a  Jury  is  not  the  constitutional  right  of  the  defend- 
ant in  such  case. 

The  practice  adopted  is  by  no  means  uniform. 
In  England  the  statute  regulates  It. 

Thus,  the  prisoner  must  first  be  arraigned  **upon 
so  much  only  of  the  indictment  as  charges  the  sub- 
sequent offense,**  under  24  ft  25  Vict.  chap.  96, 1 116, 
and  if  the  Jury  find  him  guilty,  or  if  on  arraign- 
ment he  plead  guilty,  ^'he  shall  then,  and  not  be- 
fore, be  asked  whether  he  has  t>een  previously  con- 
victed as  alleged  in  the  indictment,**  and  a  finding 
of  the  Jury  on  the  previous  conviction  is  then  pro- 
vided for.  Beg.  T.  Fox,  10  Coz,  C.  C.  602, 15  Week. 
Bep.  106.  The  above  provisions  are  held  material 
and  a  conviction  quashed  for  want  of  observ- 
ance of  tbem. 

The  arraignment  of  a  prisoner  and  his  trial  for  the 
subsequent  offense  only  in  the  first  instances  is  ex- 
pressly required  by  I  i^  of  24  ft  25  Yict.  chap.  99,  re- 
specting offenses  relating  to  the  Crown  by  one  who 
has  been  previously  convicted  of  such  an  offense, 
and  the  question  of  his  previous  conviction  under 
this  section  can  be  inquired  into  only  after  he  is 
found  guilty.  Queen  v.  Martin,  L.  B.  1  a  C.  214,  21 
L.  T.  N.  S.  469. 18  Week.  Bep.  72. 

But  under  14  ft  15  Yict  chap.  19, 1  9,  the  proper 
mode  of  proceeding  on  trial  of  an  Indictment 
charging  previous  conviction  was  to  arraign  th» 
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fn  which  it  was  not  punishable  when  it  was 
committed.  The  act  of  1898  was  in  force  be- 
fore the  second  conviction  of  the  petitioner  oc- 


curred. He  is  presumed  to  have  known  iu 
provision  when  he  committed  the  offense  for 
which  he  is  now  serving  time.    He  served  the 


prisoner  on  the  whole  Indictment,  bat  to  charge 
the  Jury  with  the  subsequent  offense  only  In  the 
first  instance,  and  after  conYiotion  of  that  offense 
then  to  chargre  them  with  the  previous  conviction. 
BeR.  r.  Key,  5  Coz,  a  C.  860,  2  Den.  C.  G.  347, 8  Car. 
ft  K.  871;  Keff.  v.  Shuttle  worth,  5  Ooz,  C.  G.  871,  8 
Gar.&K.876,  Temp.  &  M.  630, 2  Ben.  0.  C  851, 21 L. 
J.  M.  a  N.  B.  86, 16  Jur.  1066. 

Prior  to  the  statutes  just  referred  to  the  English 
practice  was  somewhat  unsettled. 

Thus,  in  Kez  v.  Jones,  6  Gar.  ft  P.  801  (1884),  where 
the  prisoner  was  charged  with  a  previous  convic- 
tion. Park,  Jm  is  reported  as  using  the  following 
language  in  summing  up:  **I  used  never  to  allow 
the  Jury  to  know  anytlilng  of  the  previous  convic- 
tion till  they  had  given  their  opinion  on  the  charge 
upon  which  the  prisoner  was  to  be  tried;  because  I 
thought  that  if  the  Jury  were  aware  of  the  pre- 
vious conviction  It  was  (to  use  a  common  expres- 
sion) like  trying  a  man  with  a  rope  ak)out  his  neck. 
However,  the  Judges  have  had  a  meeting  on 
the  subject  at  which  thirteen  of  them  were  present, 
and  they  held  that  my  practice  and  that  of  another 
learned  Judge  was  wrong;  and  the  opinion  of  the 
Judges  is  that  the  previous  conviction  must  be 
proved  before  the  prisoner  is  called  on  for  Us  de- 
fense.** 

I  Under  La.  Bev.  Stat.  1 974,  the  Judge  has  power  to 
sentence  any  person  who  may  be  convicted  for  a 
second  or  third  offense  to  double  and  triple  the 
penalty  imposed  by  law,  and  for  a  fourth  offense 
to  perpetual  im  prisonment.  But  It  is  held  that  the 
convict  should  have  the  opportunity  to  show  cause 
why  the  increased  punishment  should  not  be  in- 
flicted.   State  V.  Hudson,  82  La.  Ann.  1052. 

•  In  this  case  the  prior  convictions  were  noticed 
Judicially,  being  of  record  in  the  same  court. 

w  So.  in  a  South  Carolina  case  the  court  says:  **It 
Is  only  necessary  to  decide  upon  the  existence  or 
nonexistence  of  the  record  when  the  court  is  called 
on  to  pronounce  the  sentence  of  the  law.  If  there 
be  but  one  conviction,  then,  of  course,  the  law  im- 
poses only  the  punishment  for  the  first  offense.  If 
there  be  two  convictions  then  the  punishment  for 
the  second  offense  follows,  and  for  this  purpose  It 
Is  certainly  Immaterial  whether  the  first  conviction 
is  or  is  not  recited  In  the  record  of  the  second,  and 
this  is  In  conformity  with  the  practice  here  and 
everywhere  else."    State  v.  Smith,  8  Rich.  L.  460. 

But  In  most  Jurisdictions  in  this  country  the  prior 
conviction  is  proved  on  the  trial  of  the  main  issue, 
as  will  appear  from  the  cases  Immediately  foUow- 
togand  others  deciding  questions  of  evidence  in 
the  division  next  below  this. 

For  the  court  to  tell  the  Jury  that  no  proof  of  a 
former  conviction  which  is  alleged  in  the  indict- 
ment is  necessary,  and  to  accept  a  verdict  of 
**guilty,**  and  then  for  the  court  Itself  to  hear  evi- 
dence as  to  whether  or  not  the  offense  was  a  second 
one  and  on  such  evidence  to  impose  punishment  as 
for  a  second  offense,  is  erroneous.  Hlnes  v.  State, 
28Ga.814. 

The  quf  stlon  whether  the  offense' was  a  second 
one  or  not  Is  a  question  for  the  Jury,  Involving  the 
question  of  identity  as  well  as  other  matters.  Ibid.; 
State  V.  Lashus,  79  Me.  604:  State  v.  Robinson,  88 
Me.  150. 

Proof  of  a  prior  conviction  should  be  made  be- 
fore verdict  in  order  to  impose  the  enhanced  pen- 
alty therefor,  under  V t.  Bev.  Laws,  I  8848,  provid- 
mg  that  the  prior  conviction  shall  be  alleged,  9  8804, 
providing  for  proof  thereof  upon  the  trial,  and 

•  8860,  providing  a  special  verdict  where  it  is  neces- 
sary to  enable  the  court  to  pass  the  proper  sen- 
tence.  State  V.  Spaulding,  61  Yt.  606. 

84  L.R.A. 


The  court  holds  that  these  statutory  provislona 
by  which  the  original  act  of  1862  for  Increased  pen- 
alty on  account  of  a  prior  conviction  had  been 
amended  changed  the  rule  of  the  prior  dedsloos 
made  in  State  v.  Freeman,  27  Yt.  623,  and  Sute  v. 
Hayne8,86  Yt.670. 

It  had  been  said  in  State  v.  Freeman,  mipra^  that 
**if  any  question  bona  fide  arises"  in  regard  to  the 
identity  of  the  person  charged  with  a  prior  con- 
viction for  a  similar  offense,  the  **county  court  or 
this  court  might  order  an  issue  upon  the  point  to 
be  submitted  to  a  Jury  In  the  proper  tribunaL** 

So,  in  State  v.  Haynes,  mpro,  it  was  held  to  be 
unnecessary  to  show  the  former  convictions  on  the 
trial  before  the  Jury,  but  they  may  be  shown  to  the 
court  after  conviction  for  the  purpose  of  affecting 
the  sentence,  although  if  an  issue  of  fact  is  made  as 
to  the  identity  of  the  offender  or  as  to  any  other 
fact  he  may  have  a  Jury  to  try  it. 

To  obtain  the  benefit  of  the  Michigan  statute  pro- 
viding that  a  person  convicted  for  the  first  time 
of  receiving  stolen  property  may  by  restitution 
thereof  avoid  imprisonment  in  the  state  prison,  it 
is  his  duty  to  show  the  facts  to  the  court  before 
sentence,  and  he  cannot  set  them  up  after  sentence. 
People  V.  Smith,  94  Mioh.  044;  People  v.  Hubbard, 
80  Mich.  44a 

The  right  of  the  defendant  to  make  peremptory 
challenges  of  Jurors  on  an  issue  as  to  bis  identity 
with  the  person  formerly  convicted  is  denied  in 
Brooks  V.  Gom.  2  Bob.  (Ya.)  846,  on  the  ground  that 
such  challenges  are  not  allowed  on  the  trial  of 
collateral  issu^ 

So,  in  England,  the  right  to  challenge  Jurors 
cannot  be  claimed  by  a  prisoner  when  they  are 
sworn  afresh  to  try  the  Issue  of  a  former  convic- 
tion. Beg.  V.  Key,  6  Gox,  G.  C  309, 2  Den.  C  C.  847. 
8  Oar.  ft  K.  871;  but  It  is  expressly  held  In  the  com- 
panion case  of  Reg.  v.  Shuttleworth,  6  Cox,  0.  C. 
871.  3  Oar.  ft  K.  875.  Temp,  ft  M.  626, 2  Den.  C  a  861. 
21  L.  J.  M.  a  N.  S.  86, 16  Jur.  1066,  that  the  Jury  need 
not  be  resworn  to  try  the  issue  of  former  convic- 
tion. 

4.  Proof. 

Putting  the  record  of  a  prior  oonviotion  In  evi- 
dence to  prove  the  fact  of  such  conviction  under  a 
statute  providing  for  increased  punishment  in  such 
cases  is  not  subject  to  the  objection  that  it  is  proof 
of  defendant*8  bad  character  before  he  has  put  his 
character  in  l8sue,as  the  object  is  not  merely  to 
prove  bad  character.  Johnson  v.  People,  66  Barb. 
842,  Affirmed  66  N.  Y.  618. 

To  prove  a  previous' conviction  many  may  be  al- 
leged, and  If  one  should  be  proved  that  will  be  suf- 
ficient. Beg.  V.  Clark,  6  Cox,  0. 0. 210,22  L.  J.  M.  C 
N.&  186,17  Jur.  682,  Bears,  a  a  196. 8  Oar.  ft  K.  887. 

On  a  Joint  prosecution  for  an  offense  under  an 
Indictment  alleging  previous  convictions  the  proof 
need  not  be  of  Joint  convictions,  but  it  is  sufficient 
to  show  that  the  defendants  bad  been  severally 
convicted.    State  v.  Dolan,  69  Me.  678. 

Oral  evidence  of  a  previous  conviction  Is  compe- 
tent if  not  objected  to.   State  ▼.  Beckett,  87  Mo: 

AAA 
WO. 

The  record  of  a  previous  conviction  may  prop- 
erly be  set  forth  in  an  Indictment  and  offered  in 
evidence  on  the  trial  in  order  to  have  doulile  pun- 
ishment imposed,  under  Pa.  act  March  81,  1800. 
1 182,  for  a  second  oonviotion  of  manslaughter. 
Kane  v.  Com.  100  Pa.  641. 

Evidence  of  a  prior  conviction  of  felony,  not  al- 
leged in  the  indictment  and  not  proved  by  any  rec- 
ord or  certificate  of  the  conviction,  is  not  sufficient 
to  Justify  the  Imposition  of  seven  years  penal  serv- 
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penalty  of  his  first  conviction,  and,  if  he  had 
not  again  violated  the  criminal  law,  he  would 
not  now  he  an  inmate  of  prison.     The  penalty 


he  is  now  serviog  is  imposed  for  the  offense 
committed  by  the  prisoner  after  the  act  of  1893 
took  effect.     (Jnder  such  circumstances,  the 


itade«  under  27  ft  28  Ylot.  chap.  47, 1 2,  on  acoount 
of  the  prior  oooyictloo  of  a  felony.  Queen  v.  Sum- 
mers, L.  B.  1  a  C.  182,  38  L.  J.  M.  a  N.  S.  62, 17 
Week.  Rep.  S84,  U  CJox,  C.  C.  248, 

Placing  before  the  Jury  the  record  of  a  prior  con- 
Tiction  of  a  person  whose  identity  with  tbe  pres- 
ent prisoner  is  not  proved  or  admitted  will  require 
a  new  trial  where  he  was  convicted  under  an  in- 
dictment alleginor  a  former  conviction.  Oom.  t. 
Briggs,  7  Pick.  177, 5  Pick.  429. 

Proof  of  tbe  identity  of  the  offender  with  the 
person  named  in  the  record  of  prior  conviction  is 
necessary,  although  the  sututes  provide  that  the 
conviction  must  be  proved  by  oertilled  copy.  Beg. 
▼.  Lenir,  1  Fost.  &  F.  77. 

See  also  mpro,  II.,  as  to  admissions. 

Evidence  from  which  a  Jury  may  draw  the  con- 
clusion that  defendant  is  the  same  person  named 
in  a  certificate  of  convtotion  is  sufficient,  although 
no  witness  paw  him  convicted  at  his  trial.  Thus,  it 
was  held  sufficient  where  the  evidence  showed  that 
the  prlaoner  was  committed  under  a  warrant  which 
corresponded  with  the  certificate  of  conviction  in 
respect  to  offense,  date,  etc   Ibid. 

The  fact  that  the  term  for  which  a  person  was 
sentenced  on  a  previous  conviction  has  expired  is 
sufficient  evidence  to  go  to  the  Jury  as  to  his  being 
discharged  of  that  conviction.  Johnson  v.  People, 
tf  Barb.  842. 

The  suilicienoy  of  the  authentication  of  a  record 
of  a  prior  conviction  to  permit  its  use  in  evidence 
is  not  considered  in  this  note. 

An   Indictment  chareing  a  prior  conviction  in 

another  state,  found  without  any  evidence  before 

the  (rrand  Jury  of  the  identity  of  the  defendant, 

was  quashed  in  People  v.  Price,  6  N.  Y.  Crim.  Bep. 

144. 

S.  AttaeMng  vdiidUy  of  prior  conviction, 

A  former  conviction  which  is  merely  erroneous 
but  not  a  nullity,  and  which  could  be  set  up  in  har 
of  another  indictment  for  the  same  offense,  is  suf- 
ficient to  sustain  the  Imposition  of  an  enhanced 
penalty  on  subsequent  con  viction,  under  the  Illinois 
fitatute,  of  a  second  offense.  Kelly  v.  People,  115 
111.  583,  56  Am.  Bep.  184. 

To  similar  effect,  it  is  held  in  Massachusetts  that 
the  regularity  of  former  Judgments  of  conviction 
cannot  be  inquired  into  on  the  trial  of  an  infor- 
matiou  for  additional  punishment  for  a  subsequent 
offense.  Hopkins  v.  Com.  8  Met.  400;  Wilde  v.  Oom . 
2Met.40a. 

A  sentence  to  additional  punishment  on  an  in- 
formation setting  forth  three  previous  convictions 
and  sentences  is  not  invalid  because  one  of  those 
sentenoep  was  erroneous  and  has  been  reversed,  if 
tbe  other  two  were  valid,  where  the  statute  re- 
quires only  two  previous  convictions  as  the  Iwsis  of 
the  enhanced  punishment.  Newton  v.  Oom.  8  Met. 
SB. 

But  a  oonTiotion  of  a  second  offense  was  held 
wrong  io  Bez  v.  Allen,  Buss,  ft  B.  C.  C.  518,  where 
the  counsel  for  the  prisoner  objected;  first,  that 
the  indictment  did  not  state  that  the  prisoner  was 
duly  convicted;  seoond«  that  he  was  not  duly  con- 
vieted  because  the  conviction  was  not  in  the  proper 
county;  and  third,  that  there  was  a  fatal  variance 
because  It  stated  a  conviction  of  the  defendant 
whereas  it  was  a  conviction  of  four  pentons.  It 
does  not  appear  which  of  these  objections  was  held 
fatal,  except  by  a  footnote  in  which  it  is  stated 
chat  it  was  probably  the  second  one. 

6L  Verdict  and  JudgmenL 

Failnre to  prove  a  prior  conviction  alleged  in  the 
hidictment  is  not  fatal,  but  tbe  defendant  may  be 
M  L.  R.  A. 


found  guilty  of  the  offense  charged  as  a  first 
offense.    Palmer  v.  People,  5  Hill,  427. 

Although  not  involved  in  the  questions  presented 
on  the  appeal,  it  is  said  In  Maguire  v.  State,  47  Md. 
485,  that  it  may  not  be  improper  for  the  court  to 
notice  *'that  as  the  verdict  appears  to  have  been 
guilty  generally  without  any  thing  more  the  Judg- 
ment to  be  entered  on  it  can  only  be  as  for  a  first 
offense.*' 

The  imposition  of  a  sentenoe  greater  than  can  be 
imposed  for  a  first  offence  is  erroneous,  where  tbe 
record  does  not  show  whether  the  present  offenee  Is 
the  first  one  or  not    Walters  ▼.  State.  5  Iowa,  507. 

A  verdict  of  **guilty**  simply  does  not  sufficiently 
find  thai  the  defendant  had  also  been  previously 
convicted  as  alleared  in  the  indictment.  Thomas  v. 
Oom.  22  Gratt.  012. 

A  general  finding  of  guilty  and  fixing  punishment 
at  confinement  for  life,  which  could  only  be  done 
in  case  of  former  oonvictions,  is  not  sufficient  with- 
out finding  the  fact  of  the  former  convictions, 
wbere  the  statute  provides  that  the  increased  pen- 
alty shall  not  be  given  **unless  the  Jury  shall  find 
from  record  and  other  competent  evidence  the  fact 
of  former  convictions.    Bector  v.  Oom.  80  Ky.  468- 

A  verdict  that  defendant  was  guilty  of  uttering 
counterfeit  coin,  but  finding  against  the  fkct  of  a 
former  conviction,  will  not  sustain  a  conviction  of 
the  misdemeanor  of  uttering  where  the  prisoner 
was  indicted  under  24  &  25  Vict.  chap.  90, 1 12,  for 
the  felony  of  uttering  counterfeit  coin  after  pre- 
vious con  viction  for  a  like  offense.  The  court  says 
the  offense  is  a  compound  one,  and  tbe  previous 
conviction  Is  a  part  of  and  a  necessary  ingredient 
in  it.  Queen  v.  Thomas,  L.  B.  2  C  C.  141,  13  Ooz,  a 
C.62. 

A  consolidated  Judgment  against  a  defendant  as 
a  common  and  notorious  thief  Is  required  by  Mass. 
Bev.  Stat.  cbap.  128. 1 10,  when  a  person  is  convicted 
of  three  distinct  larcenies  at  the  same  term  of 
court.  Separate  Judgments  on  the  separate  con  vlo 
tionsin  such  case  are  erroneoua.  Haggett  v.  Oom. 
8  Met.  467. 

On  overruling  a  demurrer  to  an  information  for 
additional  punishment  of  a  convict  because  of  a 
prior  conviction  Judgments  In  chief  may  be  rend- 
ered without  a  respondeat  ouster,  Evans  v.  Oom.  8 
Met.  458. 

A  nofleproMistui  as  to  the  matter  in  aggravation 
of  an  offense  by  reason  of  a  former  conviction  is 
held  to  be  properly  entered  after  a  conviction  on 
the  whole  indlctmei^t.  Oom.  v.  Briggs,  7  Pick.  177, 
6  Pick.  420. 

The  omission  of  additional  punishment  from  a 
sentence  does  not  render  tbe  Judgment  erroneous, 
although  the  prior  convictions  were  alleged  and 
proved.    Phillips  v.  Com.  8  Met.  588. 

But  the  imposition  of  the  maximum  penalty  is 
imperative,  and  not  discretionary  with  the  court, 
under  N.  T.  Penal  Code,  4  688.  People  v.  Baymond. 
06  N.  Y.  88,  Affirming  $2  Hun.  128. 

So  is  the  life  sentence,  under  Ky.  Gen.  Stat  chap. 
20,  art.  1,  I  12,  for  a  third  conviction.  Combs  v. 
Com.  14  Ky.  L.  Bep.  245,  as  to  which,  see  further, 
gupra^  II.  a. 

The  double  penalty  for  second  conviction  under 
that  statute,  is  the  minimum,  but  the  Jury  may 
make  it  more  than  double.  Cbenowith  ▼.  Com.  11 
Ky.  L.  Rep.  561,  12  Crim.  L.  Mag.  284. 

The  prisoner  cannot  complain  that  the  Jury  does 
not  take  Into  consideration  his  previous  conviction 
if  proved  under  an  indictment  charging  such  prior 
conviction.  Yinccnt  v.  People,  5  Park.  Cnm.  Bep. 
88. 

A  sentence  which  is  right  as  for  a  second  conric- 
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act  cannot  be  regarded  as  ex  post  facto.  It  was 
stated  in  Be  Canfleld,  98  Mich.  648,  that  "this 
is  not  a  case  where  the  law  has  authorized  the 
imposition  of  an  increased  pennlty  for  a  second 
offense,  but  one  where  a  certain  class  of  offen- 
ders are  denied  the  benefits  of  a  certain  rule, 
made  for  the  maintenance  of  good  order  in 
the  prison."  We  think  it  competent  for  the 
legislature  to  establish  such  a  rule,  and  that  it 
is  not  ex  post  facto  legislation.    See  Cooley, 


Const.  Lim.  6tb  ed.  837;  Hoxss  Case,  3  Pick. 
165;  Com,  v.  Phillips,  UPick.  27;  Plumhly^, 
Com.  2  Met.  413;  Com,  y.  Marehand,  155  Mass. 
8;  Ex  parte  Gutierrez,  45  Cal.  429;  People  v. 
Stanley,  47  Cal.  118, 17  Am.  Rep.  401;  Rlack 
hum  ▼.  State,  50  Ohio  St.  428;  Com.  v.  Graves, 
156  Mass.  168,16  L.  R  A.  256 
The  petitioner  is  remanded. 

The  other  Justices  concor. 


lion  which  is  proved  will  not  be  reversed  because 
the  court  may  have  supposed  the  statutes  regarded 
It  r.<>for  a  thirdoonvictlOD.  JSx  parte  Stevens,  14 
Pick.  94. 

T.  Appeal  or  writof  error. 

Proof  of  a  prior  ooovictlon  to  enhance  the  pun- 
ishment cannot  be  received  for  the  first  time  In  the 
supreme  court  on  appeal.  State  v.  Haynes,  86  Yt. 
670. 

From  a  judgment  of  conviction  under  an  Infor- 
mation filed  to  have  additional  punishment  imposed 
because  of  a  prior  conviction  a  writ  of  error  will 
lie.    Wilde  v.  Com.  2  Met.  408. 

The  remedy  to  reverse  a  judgment  rendered  on  an 
information  to  Impose  additional  punishment  be- 
cause of  a  prior  conviction  is  by  writ  of  error  and 
not  by  certiorari,  since  the  proceeding  upon  the  in- 
formation is  according  to  the  course  of  the  com- 
mon law.    Ac  Cooke,  16  Pick.  28i. 


A  defendant  punishable  because  of  the  three 
convictions  by  imprisonment  at  hard  labor  for  a 
term  not  exceeding  twenty  years,  is  entitled  to  ap- 
peal under  a  provision  allowing  an  appeal  from 
such  a  sentence  for  a  term  exceeding  five  yeare, 
although  there  would  be  no  right  of  appeal  from  a 
conviction  for  a  single  offense.  Com.  v.  Tuck.  20 
Pick.  868. 

Eaiiure  to  prove  on  the  trial  that  the  prisoner  had 
been  discharged  from  a  previous  oooviciion.  or 
pardoned,  although  neoeasary  under  the  statute,  ia 
not  available  as  an  objection  If  the  question  ia 
raised  for  t  he  first  time  on  appeaL  Johnson  v.  Peo- 
ple, 66  N.  Y.612L 

A  defendant  cannot  on  appeal  object  that  there 
was  no  proof  of  his  identity  with  the  person  con- 
victed in  a  prior  case,  where  the  exceptions  do  not 
show  whether  there  was  or  was  not  such  proof  on 
the  trial,  or  that  any  such  objection  was  then  made. 
State  V.  Regan,  88  Me.  m.  B.  A.  fi. 
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JOHN  F.  RATHBONE  et  at.,  RespU., 

V, 

Jacob  WIRTH,  Jr.,  et  aL,  Impleaded,  etc., 

Appts. 

(160  N.  Y.  4S0.)S 

1.  The  power  to  desiipiate  the  local 
authority  who  shaJl  appoint  local 
offlcere*  conferred  on  the  legislature  by  Const, 
art;.  10, 1  si,  If  the  election  or  appointment  of  such 
officers  is  not  provided  for  by  that  Constitution, 
does  not  authorize  the  enactment  of  Laws  1890, 
chap.  427,  providing  that  the  police  board  of  the 
city  of  Albany  shall  consist  of  four  commission- 
ers, of  whom  two  shall  belong  to  the  political 
party  having  the  highest  representation  in  the 
common  council,  and  the  other  two  to  the  party 
having  the  next  highest  representation  therein, 
and  that  each  member  of  the  council  shall  be 
entitled  to  vote  for  only  two  of  such  officers, 
since  the  minority  which  is  thus  girtn  power 
to  appoint  two  of  the  commissioners  is  not  a  city 
authority  within  the  meaning  of  the  Constitution. 

8.  The  rif^ht  of  local  ■elf-poTemment  Is 
▼iolated  by  Laws  1866,  chap.  427, which  prevents 
majority  rule  in  the  selection  of  local  officers  by 
providing  that  each  member  of  the  com  mon  coun- 
cil shall  vote  for  but  two  of  the  four  police  com- 
missioners to  be  chosen,  and  that  no  person  shall 
be  eligible  to  the  office  who  does  not  belong  to 
the  political  party  having  the  highest  or  next 


highest  representation  in  the  council,  and  that  In 
case  the  board  cannot  agree  In  cootinuiog  in 
office  the  present  force  before  a  certain  datp  the 
police  force  shall  cease  to  exist,  except  a  certain 
person  who  was  senior  captain  on  a  specified  day. 
who  shall  he  chief  of  police  until  the  board  shall 
agree.    IPer  Gray  and  O'Bnen^JJ,'] 

8*  The  tmcoiMtltatloaallty  of  a  prowl- 
•Ion  that  each  member  of  a  common 
comicll  may  wote  for  hot  t^ro  of  the  four 
commissioners  to  be  chosen,  and  that  only  mem- 
bers of  the  highest  and  the  next  highest  political 
party  represented  In  the  council  shall  be  elifrlble, 
is  so  essential  a  part  of  the  scheme  of  Laws  1806, 
chap.  427,  the  main  purpose  of  which  was  to  secure 
a  bipartisan  police  board,  that  the  whole  act 
must  fall. 

4*  A  statute  making  any  pereon  Inell- 
^ble  to  appointment  as  polliee  ema- 
mlssloner  who  did  not  belong  to  the  pertj 
having  the  highest  or  next  highest  representation 
in  the  common  council,  which  must  appoint  two 
from  each  of  those  parties,  is  in  violation  of 
Const,  art.  1,  9  1,  declaring  that  no  member  of 
the  state  shall  be  disfranchised  or  deprived  of  any 
of  the  rights  or  privileges  secured  to  any  citiaen 
thereof,  unless  by  the  law  of  the  land  or  the 
Judgment  of  his  peers,  and  art.  18, 1 1.  prohibiting 
any  oath,  declaration,  or  test  as  a  qualification 
for  office.    iPer  O'Brien^  J.] 

CBartUtU  Martin,  and  HaighU  JJ-.  dissenU) 


NoTK.— For  discrimination  between  members  of 
political  parties  in  respect  to  their  ellKlbility  to 
office,  see  also  State,  Holt,  v.  Denny  (Ind.)  4  L.  R. 
A.  65:  Evansville  v.  State,  Blend  (Ind.)  4  L.  R.  A.  03, 
and  Kogers  v.  Buffalo  (N.  Y.)  9  L.  B.  A.  679. 
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Tor  local  self-government,  see  the  Indiana  caaes 
above  named:  also  State,  Jameson,  v.  Denny  (Ind.) 
4  L.  R.  A.  79:  Com.  v.  Plaisted  (Mass.)  S  L.  R.  A.  142; 
Stale,  Terre  Haute,  v.  Kolsem  (Ind.)  14  L.  R.  A.  606; 
and  Davock  v.  Moore  (Mich.)  28  L.  R.  A.  788L 
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APPEAL  by  certaiD  of  the  defendaDts  from 
a  Judgment  of  the  Appellate  Division  of 
the  Sapreme  Court,  Third  Department,  affirm- 
ing a  -judgment  of  a  Special  Term  for  Albany 
County  in  favor  of  plaintiffs  in  an  action 
brought  to  enjoin  defendants  from  proceeding 
to  ekct  police  commissioners  in  accordance 
ivith  a  state  statute  which  was  alleged  to  be 
uncoDstitutional.    Affirmed, 

Statement  by  Gr»jr,  J. : 

This  action  was  brought  to  obtain  a  Judg- 
ment which  should  per^tually  restrain  the 
common  council  of  the  city  of  Albany  from 
electing  police  commissioners  in  pursuance  of 
the  provisions  of  chapter  427  of  the  Laws  of 
1896.  The  ground  of  the  action  is  the  uncon- 
stitutionality of  the  act,  which  was  passed  to 
amend  chapter  77  of  the  Laws  of  1870  and 
other  acts  relating  to  the  police  department  of 
that  city.  The  1st  section  of  the  present  act 
amends  S  8  of  the  previous  act,  so  as  to  make 
it  read  as  follows:  "The  police  board  of  the 
city  of  Albany  shall  consist  of  four  police  com- 
miesioners,  not  more  than  two  of  whom  shall 
belong  to  the  same  political  party  or  organiza- 
tion, and  who  shall  be  chosen  and  hold  office 
as  hereinafter  provided.  On  the  1st  Monday 
after  the  passage  of  this  act,  the  common 
council  shall  meet  at  8  o'clock  in  the  evening 
in  the  common  council  chamber  and  shall  pro- 
ceed to  elect  four  persons,  residents  and  free 
holders  in  the  city,  as  such  police  commission- 
ers, and  for  the  purpose  of  such  meeting  the 
members  attending  shall  constituteoi  quorum. 
Each  member  of  the  common  council  shall 
be  entitled  to  vote  for  not  more  than  two  of 
such  persons,  and  the  four  persons  receiving 
tbe  highest  number  of  votes  shall  be  such  po- 
lice commissioners  The  common  council  shall 
not  transact  any  other  business  until  the  said 
four  police  commissioners  are  elected.  The 
commissioners  so  appointed  shall  hold  office  as 
such  until  the  1st  day  of  February,  1898. 
During  the  month  of  January,  1898.  and  in 
each  and  every  second  year  thereafter,  the 
common  council  shall  meet  and  proceed  in  like 
manner  to  elect  four  police  commissioners,  who 
shall  hold  office  for  two  years  from  the  1st 
day  of  February  following.  If  a  vacancy  shall 
occur  in  said  board  of  police  commissioners, 
otherwise  than  by  expiration  of  term,  it  shall 
be  filled  by  appointment  by  the  mayor  upon  tbe 
written  reoommendation  of  a  majority  of  the 
members  of  the  common  council  belonging  to 
the  same  political  party  or  organization  as  the 
police  commissioner  whose  office  shall  become 
vacant.  No  person  is  eligible  to  the  office  of 
police  commissioner  unless,  at  the  time  of  his 
election,  he  is  a  member  of  the  political  party 
or  organization  having  the  highest  or  the  next 
highest  representation  in  the  common  council. 
The  commissioners  shall  receive  no  compensa- 
tion for  any  services  performed  by  them  un- 
der the  provisions  of  ^is  act."  The  supreme 
court,  at  special  term  and  in  the  appellate  di 
vision,  has  upheld  the  plaintiffs  in  their  de- 
mand for  an  injunction,  and  certain  of  the 
defendants  have  appealed  to  this  court. 
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Mesm,  Arthur  L.  Andrews  and  J.  New- 
ton Fiero,  for  appellants: 

The  judiciary  has  no  power  or  authority  to 
substitute  its  views  of  tbe  wisdom  or  policy  of 
ihe  statute  for  that  of  the  legislature,  and  its 
functions  are  confined  to  the  mterpretation  of 
the  organic  law  as  it  stands,  and  they  can  con- 
sider only  its  actual  provisions  and  the  reason- 
able implications  and  intendments  to  be  drawn 
therefrom. 

Cooley,  Const.  Lim.  6ih  ed.  204;  PtapU 
Smith,  V.  Fi$her,  24  Wend.  215;  Ooehran  v. 
Van  Surlay,  20  Wend.  865,  32  Am.  Dec.  570; 
Wynehamer  v.  7Ve>pfo,  13  N.  Y.  430;  Bank  of 
Chenango  v.  Brown,  26  N.  Y.  467;  People  v. 
Gannon.  189  N.  Y.  82;  PeopU,  McLean,  v. 
Flagg,  46  N.  Y.  401. 

Every  presumption  is  in  favor  of  the  validity 
of  legislative  acts. 

PwpU,  Rochester,  v.  Brigge,  50  N.  Y.  553; 
People  V.  QiUton,  109  N.  Y.  889;  People,  Kemm- 
ler,  V.  Dureton,  119  N.  Y.  569,  7  L  R.  A.  715; 
PeopU,  Carter,  v.  Rice,  186  N.  V.473,  16  L.  R. 
A.  886;  People,  Henderson,  t.  Westchester  County 
Supers.  147  I^.  Y.  1,  30  L.  R  A.  74. 

This  act  is  not  in  conflict  with  any  funda- 
mental principles  of  our  government  or  with 
the  meaning  and  intent  of  the  Constitution, 
either  expressed  or  reasonably  to  be  Intended 
or  implied. 

A  police  officer  is  an  officer  of  the  state,  and 
not  of  the  municipality. 

Dill.  Mun.  Corp.  3d  ed.  §  210. 

The  method  provided  for  the  appointment 
of  police  commissioners  does  not  violate  Const. 
g  2,  art.  10,  since  it  provides  for  their  appoint- 
ment by  such  "authorities"  of  the  city  as  the 
legislature  has  designated  for  that  purpose. 

People,  WiUiamson,  v.  MeKinney,  52  N.  Y. 
375;  PeapU  v.  Raymond,  87  N.  Y.  428. 

The  aldermen  are  collectively  a  city  author- 
ity and  individually  city  authorities. 

Pardy  v.  PeopU,  4  Hill,  884;  Peoj^,  Sher- 
wood, V.  State  Bd^  Canvassers,  129  N.  Y.  866, 
14  L.  R  A.  646;  Wood^s  Case,  2  Cow.  80.  note; 
PeopU,  Woods,  V.  Grissey,  91  N.  Y.  616;  PeopU, 
Angerslein,  v.  Kenney,  98  N.  Y.  303. 

A  power  for  filling  vacancies  is  expressly 
conferred  upon  the  legislature  by  the  Constitu- 
tion, and  the  manner  of  its  exercise  is  exclu- 
sively within  the  discretion  of  the  legislature. 

People,  Henderson,  v.  Snedeker,  14  ST.  Y.  52; 
Gen.  Corp.  Law,  g  25;  Stock,  Corp.  Law,  §  20. 

Tbe  act  does  not  violate  either  ^  1  of  art.  1. 
or  $  1  of  art.  13,  of  the  Constitution.  It  does 
not  deprive  any  person  of  a  privilege,  nor  re- 
quire any  unlawful  test  as  a  qualification  for 
office. 

People,  Bishop,  v.  Palen,  74  Hun,  292;  Peo- 
ple, b'urman,  v.  Clute,  60  N.  Y.  451,  10  Am. 
Rep.  608;  Davenport  v.  New  York,  67  N.  Y.  456; 
PeoplsY.  Piatt,  117N.  Y.  159;  RogersY,  Buffalo. 
128  N.  Y.  173,  9  L.  R.  A.  579. 

The  meaning  of  the  word  "test"  as  used  in 
this  provision  has  been  held  to  be  synonymous 
with  oath,  and  to  refer  to  something  required 
to  be  done  by  the  appointee  to  office. 

Barker  v.  People,  20  Johns.  457;  People, 
Bishop,  V.  Palen,  supra;  Re  Wortman,  22  Abb. 
N.  C.  137;  Rogers  v.  Buffalo,  123  N.  Y.  181,  9 
L.  R  A.  679;  People,  Qrinndl,  v.  Hoffman, 
116  lU.  587,  66  Am.  Rep.  793;    PeopU,  Van 
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Wyek,  T.  WheeUr,  18  Hun,  640;.  Patterson  v. 
Barlow,  60  Pa.  54;  PeopU,  LeRoy,  t.  ffuribut, 
24  Mich.  76.  9  Am.  Hep.  108. 

Abundant  reasons  may  be  ^ven  to  justify 
t  be  legislature  in  the  organization  of  bi-partisan 
l>oard8,  a  power  which  it  has  exercised  for 
nmny  years. 

People,  LeRay,  ▼.  Hurlbut,  24  Mich.  44,  9 
Am.  Rep  108. 

The  legislature  having  the  power  to  create 
the  office  of  police  commissioner  and  to  provide 
I  bat  it  should  be  appointive  has  the  right  to 
limit  the  number  from  whom  the  selection 
should  be  made. 

People,  Mc  Mullen,  t.  Shepard,  86  N.  Y.  285; 
People,  Furman,  v.  Olute,  60  N.  T.  459,  10 
Am.  Rep.  508;  Dill.  Mun.  Corp.  8d  ed.  ^  87; 
Per.p^e  v.  Morru,  18  Wend.  825;  Billings  v.  New 
York,  68  N.  Y.  418;  Demareat  v.  New  York,  74 
K  Y.  161. 

The  practical  construction  of  the  Constitu- 
tion given  by  the  legislature  and  acquiesced  in 
and  acted  upon  by  the  executive  and  adminis- 
trative departments  of  the  government  accords 
with  the  appellant's  contention. 

People,  WilUams,  t.  Dayton.  66  N.  Y.  867; 
People  T.  Home  In$,  Co.  92  N.  Y.  887;  People, 
Kintfeld,  ▼.  Murray,  149  N,  Y.  867, 82  L.  R 
A.  844. 

The  objectionable  clauses  are  not  essential  or 
necessary  to  the  plan  and  scope  of  the  act,  and 
can  be  stricken  from  it  as  null  and  void  with- 
out in  any  way  affecting  the  right  of  the  com- 
mon council  to  elect  ponce  commissioners. 

People,  Towneend,  v.  Porter,  90  N.  Y.  68; 
Jones  V.  Jones,  104  N.  Y.  284; .  New  York  v. 
Manhattan  E.  Go.  148  N.  Y.  1;  Hennessey  v. 
Volkening,  80  Abb.  N.  0.  100;  Duryee  v.  New 
r<?7A:,  96  N.  Y.  477;  People,  Angerstein,  v.  Ken- 
ney,  96  N.  Y.  294;  Lawton  v.  Steele,  119  N.  Y. 
226,  7  L.  R.  A.  184;  People,  Murphy,  v.  KeUy, 
7«J  N.  Y.  489;  Re  Middletown,  82  N.  Y.  196; 
(lordon  v.  Cornes,  47  N.  Y.  617;  People,  Fow- 
ler, V.  BuU,  46  N.  Y.  69,  7  Am.  Rep.  802;  Re 
Sew  York  A  L.  L  Bridge  Co,  v.  Smith,  148  N. 
Y  540;  People.  Rochester,  v.  Briggs,  60  N.  Y. 
558;  Vishkill  t.  FishkiU  A  B,  PI.  Road  Go.  22 
Barb.  642;  People  v.  O'Brien,  88  N.  Y.  193; 
Vatis  V.  State.  7  Md.  161,  61  Am.  Dec.  881; 
Com.  V.  Hitchings,  5  Gray.  482;  Sedgw.  Stat. 
&  Const.  L.  418;  :^tate  v.  Wheeler,  26  Cimn.  290; 
Chter  V.  SmaU,  17  How.  Pr.  205:  Bank  of  Ham- 
ilton V.  Dudley,  27  U.  8.  2  Pet.  626,  7  L.  ed. 
608;  Com.  v.  Kimball,  24  Pick.  862,  85  Am. 
Dec.  826;  Maize  v.  State,  4  Ind.  842;  Willard 
V.  People,  6  111.  461;  Hageisiown  v.  Deehert,  82 
Md.  869;  Reagan  v.  Farmers^  Loan  db  T.  Co. 
154  U.  8.  862,  88  L.  ed.  1014;  Allen  v.  Louiei- 
ana,  103  U.  S.  80,  26  L.  ed.  818;  People,  Wood, 
V.  Draper,  16  N.  Y.  646;  People,  Me  Mullen,  v. 
Shepnrd,  86  N.  Y.  290;  Sweet  v.  Syracuse,  129 
N.  Y.  816;  People,  Henderson,  t.  Westchester 
County  Supers.  147  N.  Y.  16,  80  L.  R.  A.  74; 
People,  Kemmler,  ▼.  Durston,  119  N.  Y.  677, 7 
L.  R.  A.  716. 

The  provisions  for  the  appointment  of  com- 
missioners being  valid,  the  other  provisions 
contained  in  the  statute  to  which  objection  is 
made  are  not  for  consideration  in  this  action. 

Re  Haihaway*s  Will,  71  N.  Y.  238;  Pf'ople  v. 
Duane,  121  N.  Y.  875;  United  States  v.  Qer- 
maine,  99  U.  8.  608.  26  L.  ed.  4S2;  PeopU, 
Henderson,  v.  Snedeker,  14  N.  Y.  69;  People, 
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Ryan,  v.  GitU Service  Supervisory  d R  Boards, 
41  Hun,  287. 

The  provision  legislating  out  the  police  force 
is  not  unconstitutional. 

Smith  V.  New  York,  87  N.  Y.  616;  Long  t. 
New  York,  81  N.  Y.  425;  People,  Gere,  t.  Whit. 
lock,  92  N.  Y.  191;  People,  Thornton,  v.  Hogan, 
14  Misc.  48. 

Messrs.  E.  Countryman  and  Hale* 
Bulkeley*  &  Tennant*  for  respondents: 

The  provisions  of  the  amendatory  act  con- 
travene the  Constitution  of  the  state  in  so  far 
as  they  render  ineligible  and  disfranchise  all 
citizens  who  are  not  "members  of  the  political 
party  or  organization  having  the  highest  or  the 
next  highest  representation  in  the  common 
council." 

Barker  v.  P^le,  8  Cow.  706,  16  Am.  Dec 
322;  Rogers  v.  Buffalo,  128  N.  Y.  178,  9  L.  R 
A.  679:  Baltimore  v.  StaU  Board  of  Police,  16 
Md.  879.  74  Am.  Dec.  672;  19  Am.  &  Eng.  En& 
Law,  Public  Officers,  pp.  898,  899:  Lout/tan  v. 
Com.  79  Ya.  196,  62  Am.  Rep.  626;  Rawle, 
Const.  2d  ed.  164. 

These  provisions  of  the  amendatory  act  are 
also  in  contravention  of  the  constitutional  pro- 
vision prohibiting  any  other  oath,  declaration, 
or  test  than  the  constitutional  oath  of  office  as 
a  qualification  for  any  office  of  public  trust. 

People,  Le  Roy,  v.  Hurlbut,  24  Mich.  44,  9 
Am.  Rep.  103;  Atty.  Oen.  v.  Defroit^  68  Mich. 
218,  66  Am.  Rep.  675;  EvansfriUe  ▼.  State, 
BUnd,  118  Ind.  426.  4  L.  R  A.  98. 

No  member  of  the  state  shall  be  disfran- 
chised or  deprived  of  any  rieht  or  privilege 
unless  the  matter  shall  be  adjudged  against 
him  on  trial  had  according  to  the  course  of  the 
common  law. 

Taylor  v.  Porter,  4  Hill,  140,  40  Am.  Dec. 
274:  WhiU  ▼.  White,  6  Barb.  474;  PeopU, 
Mathews,  v.  Toynbee/2XS  Barb.  168;  Wyneha^ 
mer  v.  People,  18  N.  Y.  878. 

A  legislative  enactment  is  not  necessarily  the 
law  of  the  land. 

Cooley,  Const  Lim.  4th  ed.  864,  488;  Stuart 
V.  Palmer,  74  N.  Y.  183,  80  Am.  Rep.  289; 
2  Story,  Const.  §§  1948-1946;  RoekweU  ▼. 
Nearing,  86  N.  Y.  802. 

The  essential  purpose  of  the  amendatory  act 
is  the  reorganization  of  the  police  force  upon 
the  basis  of  a  commission  created  and  organ- 
ized to  perpetuate  partizanship  and  prevent 
home  rule. 

Where  the  court  can  ludicially  see  that  the 
legislature  only  intended  the  statute  to  be  en- 
forcMsd  in  Its  entirety,  and  that  by  rejecting 
part  the  general  purpose  of  the  statute  would 
be  defeated,  the  court,  if  compelled  to  defeat 
the  main  purpose  of  the  statute,  will  not  strive 
to  save  any  part. 

Lawton  v.  Steele,  119  N.  Y.  226.  7  L.  R  A. 
184;  People,  Townsend,  v.  Porter,  90  N.  Y.  68; 
Jones  V.  Jones,  104  N.  Y.  234. 

The  statute  In  question  is  violative  of  State 
Const  art.  10,  §  2. 

People,  Wood,  v.  Draper,  16  N.  Y.  682;  Peo- 
ple, Jackson,  v.  Potter,  47  N.  Y.  876;  People  y. 
Rathbone,  145  N.  Y.  484.  28  L.  R  A.  884. 

Since  the  Constitution  has  made  no  provision 
for  the  election  or  appointment  of  police  com- 
missioners and  other  officers  of  the  Albany  po- 
lice department  whose  offices  were  existent  at 
the  time  of  its  adoption,  such  officers  can  only 
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be  cdioeen  or  appointed  by  the  ''authorities"  of 
the  city  of  Albany. 

People,  Boiton,  y.  Albertson,  06  N.  Y.  50; 
P^opie,  WiUiatnBon,  ▼.  McKinney,  62  N.  Y.  874; 
PecpU,  Totontend,  ▼.  Porter,  supra;  People  ▼. 
Pinekney^  32  N.  Y.  877;  Peo]^,  BTGune,  ▼. 
.AMificf  €»/  Police,  19  N.  Y.  188;  Poopie^  Wood, 
T.  Draper,  supra. 

The  common  council  of  the  city  of  Albany 
is  a  body  composed  of  nineteen  aldermen 
elected  by  the  people  in  the  several  wards  of 
the  city,  and  can  act  only  as  a  body  at  a  meet- 
ing regularly  called  or  appointed  and  byja  ma- 
jority of  its*  quorum. 

Laws  1883.  chap.  298,  title  8,  §§  2,  7;  P^ 
pU,  Wasliington,  ▼.  Mehols,  62  N.  Y.  478.  11 
Am.  Rep.  734;  Untied  States  ▼.  BaUin,  144  U. 
S.  1,  86L.  ed.  9ihBafparU  WiUeoeks,  7  0ow. 
402, 17  Am.  Dec.  526:  Oindnnati,  B,  A  D.  B. 
Co.  ▼.  MeKeen.  149  U.  8.  269.  87  K  ed.  725. 

Wherever  the  Constitution  has  unqualifiedly 
conferred  the  power  of  appointment  to  office 
upon  any  tribunal,  body,  or  authority,  or  has 
authorized  the  legislature  to  confer  such  power 
without  qualification,  on  any  tribunal,  body, 
or  authority,  any  atte'mpt  by  the  legislature 
{I)  to  authorize  the  exercise  of  such  power  bv 
apart  only  of  the  members  composing  such  tri- 
bunal, body,  or  authority,  or  (2)  to  control, 
limit,  embarrass,  or  trammel  such  tribunal, 
body,  or  authority  in  the  exercise  of  such 
power,  is  unconstitutional  and  void. 

Warner  v.  Peo^,  Conner,  2  Denio,  272,  43 
Am.  Dec.  740;  People,  Williamson,  v.  MeKin- 
ney,  svpra;  Menges  ▼.  Albany,  47  How.  Pr. 
244;  Id.  56  N.  Y.  874;  PeopU,  Killeen,  v.  An- 
gU,  109  N.  Y.  664;  8taU,  Holt,  y.  Denny,  118 
Ind.  449,  4  L.  R  A.  65;  Olapp  v.  My,  27  N. 
J.  L.  622. 

In  construing  the  langua^  of  a  Constitution 
argunaents  ab  incontenientt  cannot  be  listened 
to  for  the  purpose  of  enlarging  or  contracting 
its  izaport. 

People  V.  Morrell,  21  Wend.  568;  NetoeU  ▼. 
People,  Phelps,  7  N.  Y.  1;  Gibbons  v.  Cgden,  22 
U.  8.  9  Wheat.  188,  6  L.  ed.  68;  Piople  ▼. 
Rathbone,  146  N.  Y.  434,  28  L.  R.  A.  884. 

The  provision  in  this  statute  appointing  in  a 
certain  contingency  the  person  who  was  senior 
captain  on  January  1,  1896,  to  the  office  of 
acting  chief  of  police,  and  giving  him  power 
u>  appoint  or  assign  to  duty  the  entire  police 
force  of  the  city  of  Albany,  is  clearly  uncon- 
stitutional and  void. 

Stuart  y.  Polmer,  74  N.  Y.  188,  80  Am.  Rep. 
288;  Com  ▼.  State,  144  N.  Y.  896;  oaman  v. 
Tucker,  128  N.  Y.  190,  18  L.  R  A.  804; 
Thfoop,  Pub.  Off.  g  10;  People  v.  Rathbone, 
supra;  Be  Hathaway's  Will,  71  N.  Y.  238; 
United  Stales  v.  Qermaine,  99  U.  S.  508,  25  L. 
ed.  482;  CoUins  ▼.  New  York,  8  Hun,  680; 
8laU,  Taneey,  v.  Hyde,  121  Ind  20. 

The  doctrine  of  practical  construction  of  the 
constitutional  provisions  here  in  question  has 
00  application  to  this  case,  and  is  unavailing 
to  the  appellants. 

People,  Williams,  v.  Dayton^  N.  Y.  867; 
People  ▼.  Home  Ins.  Co.  92  N.  Y.  337;  People, 
Einsfeld  y.  Murray,  149  N.  Y.  367,  32  L.  R. 
A.  344. 

The  main  object  of  the  statute  in  question 
being  unconstitutional,  and  the  other  provisions 
being  connected  therewith,  all  parts  of  a  sin- 
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gle  scheme^  permeating  the  entire  act,  the 
whole  fails,  and  it  cannot  be  adjudged  good  in 
part  and  void  in  part.  It  must  stand  or  fall 
together. 

People,  Boehester,  y.  Briffys,  50  N.  Y.  553; 
P«0!p/0,  Angerstein,  y.  Kenney,  96  N.  Y.  294; 
Be  Ifew  York  d  L,  I.  Bridge  Co.  y.  Smith,  148 
N.  Y.  640;  Cooley,  Const  Lim.  4th  ed.  215; 
Sutherland,  Stat.  Constr.  281;  People,  Tbwn- 
send,Y.  Porter,  90  N.  Y.  68;  Jones  y.  Jones, 
104  N.  Y.  234;  AUen  v.  Louisiana,  103  U.  S. 
80,  26  L.  ed.  318;  Poindexier  v.  Greenhow,  114 
U.  8.  270,  29  L.  ed.  185;  Warren  y.  Charles- 
town,  2  Gray,  99;  Slauson  v.  Baeine,  18  Wis. 
898;  State,  Huston,  y.  Perry  County  Cotnrs.  5 
Ohio  St.  507;  Allen  County  Comrs.  y.  Silvers, 
22  Ind.  491. 

Gray*  J.,  delivered  the  opinion  of  the 
court: 

The  learned  Justices  who,  at  the  special  term 
and  in  the  appellate  diyision,  haye  expressed 
their  views  of  the  unconstitutionality  of  this 
act,  have  done  so  with  such  thoroughness  as 
to  leave  but  little  to  be  added  to  this  very  im- 
portant discussion.  Mr.  Justice  Parker,  at 
special  term,  rested  his  determination  of  the 
question  upon  the  ground  that  the  act  violates 
^  1  of  art.  1  and  S 1  of  art.  18  of  the  state  Con- 
stitution; the  former  of  which  declares  that 
'*no  member  of  this  state  shall  be  disfranchised, 
or  deprived  of  any  of  the  rights  or  privileges 
secured  to  any  citizen  thereof,  unless  by  the 
law  of  the  land  or  the  judgment  of  his  peers;" 
and  the  second  of  which  declares  that  "no 
other  oath,  declaration,  or  test  shall  be  re- 
quired as  a  qualiflcatioB  for  any  office  of  pub- 
lic trust"  than  the  oath  or  affirmation  pre- 
scribed in  the  Constitution  to  be  taken.  Mr. 
Justice  Herrick,  in  the  appellate  division, 
while  expressing  his  assent  to  the  yiews  which 
Mr.  Justice  Parser  has  so  well  presented,  has 
deyoted  the  greater  part  of  his  opinion  to  point- 
ing out  the  respects  in  which  the  act  is  in  con- 
flict with  g  2  of  art.  10  of  the  Constitution  of 
the  state,  which  requires  that  "all  city,  town, 
and  village  officers,  whose  election  or  appointr 
ment  is  not  provided  for  by  this  Constitution, 
shall  be  elected  by  the  electors  of  such  cities, 
towns,  and  villages,  or  by  some  division 
thereof,  or  be  appointed  by  such  authorities 
thereof,  as  the  legislature  shall  desijfhate  for 
that  purpose."  In  this  view  the  majority  of 
the  learned  Justices  of  the  appellate  division 
have  been  able  to  concur.  The  discussion  of 
the  question  exhibits  a  critical  examination  of 
many  authorities,  and  its  statement  of  the  gen- 
eral principles  which  underlie  our  popular  form 
of  government  and  which  recognize  the  exist- 
ence of  a  right  in  the  people  of  the  various  po- 
litical subdivisions  of  the  state  to  self-govern- 
ment, without  hindmnce  from  the  state 
government  as  to  the  right  of  choosing  or  ap- 
pointing local  officers,  should  command  our 
acquiescence.  Without  denying  force  to  the 
objection  that  such  legislation  \  iolates  thespirit, 
if  not  the  letter,  of  the  coostliutional  iohibition 
against  the  requirement  of  ao]^  other  test  than 
is  prescribed,  I  think  the  main  and  the  insu- 
perable objection  consists  in  the  plain  attempt 
to  limit  or  to  control  the  exercise  of  a  power 
of  appointment  which  the  Constitution  has  un- 
qualifledly  conferred  upon  the  local  authority 
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to  be  designated.  If  that  be  true,  there  is  do 
occasion  to  consider  otber  objectionable  fea- 
tures, for  tbe  question  then  presented  becomes 
one  of  surpassing  importance  to  the  citizens  of 
the  state.  The  constitutional  provision,  I  re- 
peat, is  that  "all  city,  town,  and  villajre  offi- 
cers, whose  election  or  appointment  is  not  pro- 
vided for  by  this  Constitution,  shall  ...  be 
appointed  by  such  authorities  thereof,  asUhe 
Ic'fi^islature  shall  designate  for  that  purpose."  It 
18,  of  course,  evident  that  the  provision  author- 
izes the  legislature  to  confer  the  power  of  ap- 
pointment upon  any  local  authority;  but  that 
tbe  power,  which  is  to  be  thus  conferred,  may 
be  qualified,  or  hampered  in  its  exercise,  by  the 
legislature,  is  not  only  not  evident,  but  such  a 
proposition,  in  my  opinion,  threatens  what  we 
are  bound  to  regard  as  a  cardinal  principle  of 
our  form  of  govemmeDt.  I  refer  to  the  ris^ht 
of  local  self-government;  a  right  which  inheres 
in  a  republican  government,  and  with  refer- 
ence to  which  our  Constitution  was  framed. 
The  habit  of  local  self-government  is  some- 
thing which  we  took  over,  or  rather  continued 
from,  the  English  system  of  government,  and, 
as  Judge  Cooley  has  remarked  with  reference 
to  the  Constitutions  of  tbe  states,  "if  not  ex- 
pressly recognized,  it  is  still  to  be  understood 
that  all  these  instruments  are  framed  with  its 
present  existence  and  anticipated  continuance 
in  view.**  Const.  Lim.  *d5.  The  principle  is 
one  which  it  takes  but  little  reflection  to  con- 
vince the  mind  of  being  fundamental  in  our 
governmental  system,  and  as  contributing 
strength  to  the  national  life,  in  its  educational 
and  formative  effect  upon  the  citieen.  It  means 
that  in  the  local  or  political  subdivisions  of  the 
state  the  people  of  tbe  locality  shall  administer 
their  own  local  affairs,  to  the  extent  that  that 
right  is  not  restricted  by  some  constitutional 
provision.  I  do  not  think  it  can  be  seriously 
disputed  that  the  conception  of  the  state  is  free 
from  the  element  that  it  belongs  to  it  to  con- 
trol purely  local  affairs,  and  that  state  inter- 
ference finds  justification  only  when  state  pol- 
icy or  local  abuses  demand  it.  I  think  that  no 
inference  is  warranted  that  other  powers  have 
been  conferred  by  the  people  upon  their  legis- 
lative body  than  those  which  are  mentioned  in 
the  Constitution,  or  which  are  necessary  to 
carry  into  effect  those  which  are  expressly 
given. 

In  this  clause  of  the  Constitution  under  con- 
sideration we  find  the  express  reservation  of 
tbe  right  of  local  self-government  The  legis- 
lature is  expressly  authorized  to  designate  the 
local  authority,  who  shall  appoint  the  local 
officers,  and  it  is  impliedly  prohibited  from  do- 
ing more  than  that,  or  from  placing  limitations 
upon  this  power  of  appointment.-  As  it  was 
said  in  P^opU,  Wood,  v.  Draper,  15  N.  T.  544: 
'*  Every  positive  direction  contains  an  implica- 
tion against  anything  contrary  to  it,  or  which 
would  frustrate  or  disappoint  the  purpose  of 
that  provision."  When,  therefore,  we  read  in 
tbe  act  under  consideration  that  "no  person  is 
eligible  to  the  office  of  police  commissioner  un- 
less, at  the  time  of  his  election,  he  is  a  member 
of  the  political  party  or  organization  having 
the  highest,  or  the  next  highest,  representation 
in  tbe  compion  council,"  we  must  perceive  a 
very  clear  violation  of  the  Constitution.  A 
right  which  is  an  accompaniment  of  our  polit- 
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I  ical  institutions,  which  is  expressly  recognized 
as  such  by  the  Constitution,  and  the  perma 
nency  of  which  is  guaranteed  therein,  is  delib- 
erately trenched  upon  b^  the  legislative  body. 
What  becomes  of  the  right  of  tbe  majority  of 
the  people  in  a  locality  to  manage  their  own 
affairs,  and  to  appoint  their  local  officers,  when 
that  majority  can  have  no  advantage  in  the 
Constitution  of  the  board  by  numbers,  or  when 
the  choice  is  limited  to  the  members  of  a  des- 
ignated class?  Is  it  not  clear  that  the  legisla- 
ture has  assumed  to  ac^d  to  the  power  to  desig- 
nate the  appointing  authorities  of  the  munici- 
pality the  further  power  to  designate  the 
particular  persons  from  whom  the  appoint- 
ments must  be  made,  and,  still  further,  to  place 
the  minoritjr  upon  an  equality  with  the  roajor- 
itv  ?  This  IS  too  evident  an  excess  of  power  to 
be  explained  awa^,  or  to  be  excused  upon  the 
ground  of  a  poliiical  expediency.  It  is  not  too 
much  to  say  of  it  that  it  is  an  attack  upon  one 
of  tbosQ  fundamental  forms  of  personal  liberty 
against  which  the  constitutiontU  provision  was 
intended  to  act  as  a  safeguard.  I  think  it  to 
be  as  opposed  to  a  safe  state  policy  as  to  the  very 
letter  of  the  Constitution. 

It  ought  not  to  require  much  of  argument  to 
show  the  importance  of  this  clause  in  our  Con- 
stitution, or  what  its  presence  means  for  our 
political  institutions.  Its  very  presence  in  the 
Constitution  of  the  state  since  1846  evidences 
the  importance  which  the  people  attach  to  the 
preservation  of  this  right  in  the  management 
of  their  local  affairs.  It  means  the  nght  to 
choose  their  local  officers,  in  all  its  reality,  or 
it  means  nothing.  If  it  does  not  mean  that 
the  people  have  reserved  tbe  right  of  adminis- 
tering existing  local  offices  by  officers  of  their 
own  choosing,  whether  it  lie  done  directly, 
through  an  election,  or  indirectly,  through  the 
method  of  an  appointment  by  some  of  their 
local  authorities,  i  am  at  a  loss  to  understand 
its  significance  or  in  what  consists  its  peculiar 
valued  This  clause  was  inserted  in  the  Consti- 
tution of  1846,  and  it  has  been,  not  infrequently, 
considered  b^  this  court.  In  Bs<3ple,  William- 
ion,  V.  MeKinney,  52  N.  T.  874,  the  present 
chief  judge  of  this  court  then  said  of  it:  "  The 
obvious  purpose  of  the  provision  of  the  Con- 
stitution which  has  been  quoted  was  to  secure 
to  the  people  of  the  cities,  towns,  or  villages 
of  the  state  the  right  to  have  their  local  offices 
administered  by  officers  selected  by  themselves." 
Later,  in  People,  Bolton,  v.  AlberUon,  55  N.  Y. 
50,  Judge  Allen  spoke  to  the  same  effect,  and 
used  the  following  language:  "Faithfully  ob- 
served, and  effect  given  to  it  in  its  spirit  as  well 
as  in  its  letter,  it  effectually  secures  to  each  of 
the  governmental  divisions  of  the  state  the 
right  of  choosing  or  appointing  its  own  local 
officers,  without  let  or  hindrance  from  the  state 
government,  and  none  can  be  deprived  of  the 
rights  and  franchises  thus  guaranteed  to  all. 
Tbe  theory  of  the  Constitution  is  that  the  sev- 
eral counties,  cities,  towns,  and  villages  are,  of 
right,  entitled  to  choose  whom  the^  will  have 
to  rule  over  tbem;  and  that  this  nght  cannot 
be  taken  from  them,  and  tbe  electors  and  in- 
habitants disfranchised,  by  any  act  of  the  legis- 
lature, or  of  any  or  all  the  departments  of 
tbe  state  government  combined.  This  right  of 
self  government  lies  at  the  foundation  of  our 
institutions,  and  cannot  be  disturbed  or  inter 
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feied  witb,  even  in  respect  to  the  smallest  of 
the  divisioDs  into  which  the  state  is  divided  for 
governmental    purpoees,  without  weakening 
the  entlTe  foundation;  and  hence  it  is  a  right 
not  only  to  be  carefully  guarded  hy  every  de- 
partment of  the  government,  but  every  infrac- 
tion or  evasion  of  it  to  he  promptly  met  and  con- 
(]emned;  especially  by  the  courts,  when  such 
acts  become  the  subject  of  judicial  investiga- 
1  ion."    This  is  strong  and  siniiflcant  language. 
Read  in  its  light,  the  p^vinon  of  the  act  un- 
der consideration  appears  as  legislation  hostile 
to  that  freedom  of  action  which  the  people  of 
Albany  have  the  right  to  claim,  under  the 
Constitution,  in  the  management  of  their  own 
affairs.     It  cannot  be  denfed  that  leeishition  of 
this  cbaracler  has  an  inimical  tendency,  and, 
unless  the  check  of  the  Constitution  is  strictly 
enforced  by  the  courts,  it  may  develop  a  germ 
of  menace  to  local  self-government,  to  the  pres- 
ence of  which  we  should  not  suffer  ourselves 
to  be  blinded  by  any  partisan  condderatious: 
or  until  it  becomes  too  late  to  extirpate  it.    I 
believe  the  principle  to  be  too  useful  and  too 
healthful  a  part  of  our  governmental  system  to 
be  denied  its  full  effect,  and,  while  it  is  recog- 
nized in  the  fundamental  law  of  the  state,  the 
court  should  not  be  reluctant  to  enforce  it 
whenever  a  case  fairly  involving  its  efficacy  is 
presented.     The  ludicial  power  was  intended 
to  stand  as  a  bulwark  against  all  legislation 
which  impairs  any  of  the  constitutional  guar- 
anties.    The  legislative  power  of  the  state  is 
vested  ii«  the  legislature,  and  it  is  plenary  witb 
respect  to  the  state  at  large,  or  to  any  portion 
thereof,  in  matters  of  government,  except  as 
restricted  by  the  Constitution.    But  the  people 
not  only  have  not  consented  that  the  legislative 
power  shall  include  the  power  to  control  their 
selection  of  local  officers:  but,  fearing  to  trust 
the  discretion  of  the  legislature  not  to  assume 
such  a  power,  they  have  inserted  in  their  Con- 
stitution an  express  restriction.    We  must  not 
forget  that  a  Constitution  is  the  measure  of  the 
rights  delegated  by  the  people  to  their  govern- 
mental agents,  and  not  of  the  rights  of  the 
people.     It  apportions  the  powers  of  govern- 
ment, with  such  limitations  as  are  appropriate 
to  keep  their  exercise  clearly  defined.    The 
Judicial  power  can  and  should  pronounce  null 
all  laws  which  contravene  its  provisions, — a 
feature  of  our  governmental  system  which  De 
Tocqueville  declared  to  be  "one  of  the  strong- 
est barriers  ever  devised  against  the  tyrannies 
of    political   assemblies."     Vol.    1,    p.    129. 
The  remarks  of  Judge  Denio,  in  People,  Wood, 
V.  Draper,  15  N.  Y.  at  page  637,  where  §  2  of 
art.  10  was  under  consideration,  may  be  quoted 
in  connection  with  our  application  of  this  sec- 
tion:    "  We  must  keep  in  mind  that  the  Con- 
stitution was  not  framed  for  a  people  entering 
into  a  political  society  for  the  first  time,  but 
for  a  community  already  organized  and  fur- 
nished with  legal  and    political    institutions 
adapted  to  all  or  nearly  all  the  purposes  of 
civil  government:  and  that  it  was  not  intended 
to  abolish  these  institutions,  except  so  far  as 
they  were  repugnant  to  the  Constitution  then 
framed.** 

Having  in  mind  this  principle  of  local  self- 
government,  as  an  inherited  and  pronounced 
feature  in  the  general  governmental  system, 
let  us  turn  to  the  statute  m  question,  and,  more 
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particularly,  consider  the  provisions  of  the  1st 
section.  What  was  it  intended  to  do,  and 
what  will  it  do.  if  allowed  effect?  What  are 
its  spirit  and  its  purpose?  for  we  must  consider 
them  in  determining  whether  the  legislative  in- 
tent may  be  effectuated.  It  was  passed  as  an 
amendatory  act,  affecting  chapter  77  of  the 
Laws  of  1870,  and  the  acts  supplemental  thereto, 
which  related  to  the  police  department  of  the 
city  of  Albany.  At  the  time  of  its  psssage  the 
board  of  police  commissioners  consisted  of  five 
persons,  oCi.,  of  the  mayor  e9  officio  and  of 
four  persons  whom  he  might  appoint.  The 
present  statute  provided  for  a  board  of  only 
four  commissioners,  "not  more  than  two  of 
whom  shall  belong  to  the  same  political  party," 
who  shall  be  chosen  or  elected  at  a  prescribed 
meeting  of  the  common  council,  and  *'for  the 
purpose  of  such  meeting  the  membersattending 
shall  constitute  a  quorum."  Each  member  of 
the  council  is  restricted  in  his  vote  to  two  per- 
sons, and  "no  person  is  eligible  to  the  office 
.  .  .  unless,  at  the  time  of  his  election  he  is 
a  member  of  the  political  partv  or  organization 
having  the  highest  or  the  next  highest  represen- 
tation in  the  common  council."  If  a  vacancy 
occur  in  the  board,  "it  shall  be  filled  by  appoint- 
ment by*  the  mayor  upon  the  written  recom- 
mendation of  a  majority  of  the  members  of  the 
common  council, belonging  to  the  same  political 
party  or  organization  as  the  police  commissioner 
whose  otflce  shall  become  vacant."  These  pro- 
visions are  yery  radical  and  peculiar  in  their 
character.  Whereas,  under  existing  statutes, 
the  mayor  was  designated  as  the  appointing  au- 
thority, unfettered  in  his  choice  of  men,  and 
in  the  board  which  would  result,  a  majority 
could  always  act,  the  legislature,  by  this  act, 
has  undertaken  to  designate  an  appointing  au- 
thority whose  appointees  should  only  he  taken 
from,  and  equally  divided  between,  the  two 
political  parties  dominant  in  the  common 
council  upon  a  certain  date,  and  provision  is 
made  that  that  order  of  things  should  not  be 
disturbed  in  the  filling  of  any  vacancy  which 
might  arise  later.  Then,  again,  instead  of  leay- 
ing  the  designated  local  authority  to  act  in  its 
regular  or  chartered  way,  provision  is  made  for 
its  action  in  ways  unsanctioned  by  custom ,  or 
by  other  law  than  the  act  itself  provides.  The 
purpose  of  the  act  was  to  change  the  permnnel 
of  the  board,  and  taking  the  appointments  from 
the  executive  power  of  the  city,  to  place  them 
with  its  legislative  power,  under  such  restric- 
tions as  to  ehoice  as  to  compose  a  body  of  four 
commissioners,  equally  divided  among  two  suf- 
ficiently well-denned  political  organizations. 
The  spirit  of  the  legislative  act  is  manifested  by 
the  attempt  to  secure  the  appointment  of  such  a 
board  at  the  time  fixed  therein,  by  constitut- 
ing an  arbitrary  quorum  of  the  body  out  of  any 
number  of  members  attending.  It  may  also 
be  remarked,  as  illustrating  the  spirit  of  an  act 
which  provides  for  a  board  whose  action  may 
be  blocked  by  a  division  of  the  members,  that 
In  §  4  provision  is  made  for  the  discbarge  upon 
a  certain  date  of  every  member  of  the  force 
from  office,  "with  the  exception  of  the  per- 
son who  was  senior  captain  on  January  1, 
1896,"  and,  in  the  event  of  a  failure  of'  the 
board  to  appoint  a  chief  of  police,  "the  said 
senior  captain  .  .  .  shall  act  as  such,"  and  in 
case  of  its  failure  to  appoint  the  captains  and 
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■ergeanU,  '*then  it  shall  be  the  duty  of  the 
chief  or  actiDg  chief  to  assign  members  of  the 
force  to  perform  such  duties  until  the  board 
shall  make  such  appoiDtments."  Thus  *'the 
person  who  was  senior  captain  on  January  1, 
1896/'  is  not  onlj^  protected  and  kept  in  office 
by  this  act,  but,  in  the  very  possible  contin- 
gency of  a  tie  in  the  board  of  commissioners 
blocking  any  action,  be  is  invested  with  ez- 
traordioary  powers  of  control.  I  do  not  need 
to  comment  upon  the  wisdom  or  the  prudence 
of  the  legislative  act,  for  the  court  is  not  con- 
cerned with  that.  Its  concern  ceases  when  it 
determines  that  the  legislature  has  not  tran- 
scended the  limits  of  its  powers,  as  they  are 
defined  in  the  Constitution  of  the  state.  If  it 
has  the  right  to  interfere,  to  the  extent  that  the 
act  proposes,  with  the  local  government  and 
concerns  of  the  city  of  Albany,  then  we  have 
only  to  affirm  the  constitutionality  of  its  pro- 
ceeding. If  it  has  exceeded  its  legtslatiye 
power,  we  are  bound  to  say  so,  and  to  declare 
its  act  null,  because  unconstitutional. 

That  this  statute  violates  the  Constitution  in 
its  letter,  as  in  its  spirit,  seems  to  me  an  in- 
disputable proposition.  It  goes  beyond  the 
power  to  designate  the  local  authority  who, 
under  the  new  system,  shall  appoint  police  com- 
missioners. It  designates  the  class  of  persons 
from  whom  the  selection  must  be  made  and 
excludes  all  others,  and  it  precludes  the  ma- 
jority in  the  common  council  from  naming  the 
majority  of  the  board.  Nor  does  it  confine  the 
designation  of  an  authority  to  what  would  be, 
in  fact,  such  under  the  charter  of  the  city  of 
Albany;  for  it  attempts  to  create  an  appoint- 
ing body  in  violation  of  the  provisions  of  the 
city  charter.  At  the  time  of  the  adoption  of 
the  Constitution  of  1894  the  local  authorities  of 
the  city  of  Albany,  under  its  charter,  were  the 
mayor  as  the  executive  power,  and  the  com- 
mon council  as  the  legislative  power.  Laws 
1888,  chap.  298.  The  reference,  therefore,  of 
the  constitutional  provision  in  question  was  to 
local  authorities  as  they  were  constituted  by 
force  of  existing  public  laws,  for  the  legal  pre- 
sumption must  be  that  the  revisers  us3  those 
words  not  only  intelligently,  but  with  knowl- 
edge of  the  forms  of  municipal  government 
and  of  the  rules  which  guide  executive  and  ad- 
ministrative action.  The  legislature  was,  con- 
sequently, clearly  restricted,  in  its  designation 
of  an  appointing  authority,  to  what  was  a  local 
authority  within  themeaningof  the  public  laws; 
and  in  determining  upon  the  common  council 
it  could  not  go  further  and  reform  or  re-con- 
stitute its  powers  as  a  municipal  agent  or  au 
thority,  bv  this  indirect  method.  Power  was 
not  vested,  in  any  one  member  of  the  common 
council,  but  in  the  aggregate  of  the  members 
who  compose  the  body,  and  its  action  is  the 
action  of  the  body  as  a  whole.  United  States, 
V.  BaUin,  144  U.  8.  1.  86  L.  ed.  821.  To  act 
validly,  the  vote  of  a  majority  of  the  members 
was  required,  both  at  common  law  and  under 
the  charter.  Ex  parte  M'tUcoeka,  7  Cow.  402, 
17  Am.  Dec.  525;  Laws  1888,  chap.  298,  titled. 
One  alderman,  or  member  of  the  common 
council,  or  a  group  of  members,  or  anything 
short  of  what  is  required  by  the  charter  to 
constitute  a  valid  meeting  of  the  board,  would 
not  be  a  local  authority,  competent  to  pe^-form 
an  act  of  municipal  government.    The  legisla- 
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tive  power  is  vested  onl^  in  the  common  coun- 
cil, acting  by  a  majority  of  the  body.     Th« 
minority  was  not  empowered  to  bind  the  city, 
and  the  legislature  cannot  give  it  that  power. 
The  provision,  therefore,  for  a  quorum,  to  con- 
sist of  any  number  of  attending  members,  is 
clearly  in  conflict  with  the  Constitution,     la 
passing  upon  the  validity  of  an  act,  we  are  to 
consider  what  is  possible  and  what  may  be 
done  under  its  authority,  and  the  vice  of  the 
one  before  us  is  that  it  affects  Uie  common 
council's  poWer  to  act,  as  designed  and  cre- 
ated by  law  to  act, — that  is  to  say,  through 
the  majority  of  its  members;  and  it  authorizes, 
in  a  certaincontingency,  something  less  or  oth- 
er than  that  local  authority  to  act.    The  legis- 
lature could  not,  constitutionally,  deprive  the 
municipal  authority,  selected  for  the  purpose, 
of  the  power  to  exercise  its  functions  as  pre- 
scribed by  the  law  of  its  being, — an  indLs out- 
able  proposition  with  respect  to  a  law  which 
purports  not  to  amend  a  municipal  charter, 
but  to  confer  some  new  power  upon  a  munic- 
ipal authority.    We  are  not  confronted  here 
with  any  question  of    ''minority  representa- 
tion."   That  is  not  the  purpose  of  the  act.    It 
places  the  political  minority  in  the  legislative 
body  upon  an  equality  with  the  politcal  major- 
ity, and  in  that  feature  consists  the  violation  of 
that  fundamental  principle  of  our  popular  form 
of  government,  which  demands  that  the  major- 
ity shall  govern.    The  principle  of  minority 
representation  recognizes  the  right  in  the  major- 
ity to  control.    It  must  be  the  majority  who 
shall  appoint  the  officers  of  sovernment.  and 
this  extends  more  clearly  to  me  governmental 
officers  of  localities,  perhaps,  than  to  the  af- 
fairs of  the  state  government.      Mr.  Justice 
Herrick  refers  to  the  only  instance  of  the  sur- 
render by  the  people  of  the  power  of  the  ma- 
jority to  select  their  officers  as  being  found  in 
the  constitutional  provision  for  the  passage  of 
a   law    securing  equal  representation  among 
the  election  officers  of  the  two  political  par- 
ties which  at  the  next  preceding  general  elec- 
tion   cast  the  highest  and  the  next  highest 
number  of  votes  (§  6,  art  2),  and  he  appropri- 
ately observes  that  '*ihe  provision   for  such 
equal  representation  in  the  one  case,  by  im- 
plication excludes  it  in  all  others."    He  re- 
enforced  his  observation  by  a  reference  to  the 
constitutional  debates,  which  resulted  in  the  de- 
feat of  propositions  authorizing  the  legislature 
to  provide  for  minority  representation  in  city 
governments. 

I  will  refer  to  two  cases  which  are  deemed 
to  bear  upon  the  discussion  of  this  case.  In 
Boffers  v.  Buffalo,  128  N.  Y.  178,  9  L.  R  A. 
579,  the  law  provided,  as  to  a  board  of  three 
civil  service  commissioners  there  in  question, 
that  "not  more  than  two  of  whom  shall  be  ad- 
herents of  the  same  political  party."  It  was  held 
that  "nothing  in  this  statute  compels  the  ap- 
pointment of  even  one  member  of  any  political 
party.  It  simply  prevents  the  appointment  of 
more  than  two  from  such  party. '^  Comment- 
ing upon  the  case  of  Atty.  Qen.  v.  Detroit,  58 
Mich.  218,  55  Am.  Rep.  675,  where  the  pro- 
vision was  for  the  appointment  of  two  election 
inspectors  from  each  of  the  two  leadinsr  politi- 
cal parties,  Peckham.  J.,  said:  "The  law 
recognized  but  two  political  parties,  and  made 
it  a  necessity  for  the  appointments  to  be  made 
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from  and  confined  to  members  of  those  parties. 
An  individiial  not  a  member  of  either  was  not 
eligible  to  appointment.  In  the  case  before  ns 
there  ia  not  a  citizen  in  the  state,  otherwise 
capable,  who  would  not  be  eligible  in  the  first 
instance  to  one  of  theae  appointments.  .  .  . 
There  is  no  provision  making  it  necessary  to 
appoint  two  from  the  same  party,  or  making 
it  necessary  to  appoint  someone  who  has  been 
known  np  to  .that  time  as  a  member  of  any 
particular  party."  Again  he  says:  *'Tfae  pur- 
pose of  the  statute  ...  is  not  to  arbi- 
trarily exclude  any  citizen  of  the  state,  but  to 
provide  that  there  shall  be  more  than  one  party 
or  interest  represented."  Tbe  opinion  in  the 
Roger9  Cam  seems  very  strongly  to  support 
tbe  view  that  the  act  in  question  now  violates 
tbe  Constitution.  The  case  of  People,  Woods^ 
V.  Oristey,  91  N.  Y.  616,  cannot  be  deemed  to 
confuse  the  present  discussion.  The  act  con- 
fined tbe  vote  of  each  alderman  for  police  com- 
missioners to  one  of  the  two  to  be  chosen,  so 
that  tbe  minority  would  be  sure  to  elect  one. 
The  common  council  had  already  acted  upon 
the  appointments  and  the  court  refused  to  pass 
upon  tbe  restriction  in  the  act.  Finch,  J.,  ob- 
served, in  that  connection:  "If  we  assume 
tiiis  provision  to  be  unconstitutional,  it  was  a 
nullity.  .  .  .  They  [the  common  councill 
are  presumed  to  have  known  tbe  law,  and  haa 
an  oflScial  legal  adviser.  .  .  .  They  must 
be  held  then  to  have  voted  without  rest  rain  t." 
In  the  case  at  bar,  however,  the  appointments 
remain  to  he  made,  and  the  answers  either  ad- 
mit that  the  defendants  intended  to  comply 
with  the  provisions  of  the  act  or  are  silent  as  to 
the  alleffatioos  of  the  complaint  with  respect 
to  what  IS  proposed  to  be  done  in  obedience  to 
the  provisions  of  the  act. 

I  perceive  no  force  in  the  argument  that  there 
has  been  a  practical  construction  of  the  Gonsti- 
tation  given  by  the  legislature,  and  scuuiesced 
in  and  acted  upon  by  the  executive  and  admin- 
trative  departments  of  tbe  government  The 
question  here  is  purely  one  of  law:  Is  the  con- 
stitutional provision  referred  to  violated  by 
this  statute?  Is  the  passage  of  such  a  law  au 
tborized  bv  the  Constitution?  Practical  con- 
struction ox  a  law  is  usally  accorded  force  when 
It  relates  to  the  business  conducted  by  the  de- 
partments of  the  state  government,  and  when 
ibe  legislation  depend^  upon  to  establish  it 
has  b^o  clear  and  uniform  in  character  for  a 
long  period  of  years.  But,  to  use  Judge 
Gooley's  language,  ''acquiescence  for  no  length 
of  time  can  legalize  a  clear  usurpation  of 
power  where  the  people  have  plainly  expressed 
their  will  in  the  Constitution,  and  appointed 
judicial  tribunals  to  enforce  it."  The  question 
before  us  is  not  one  of  legislative  policy  in  re- 
lation to  the  business  of  state  government.  It 
is  whether  the  legislature  has  tbe  power  to  in- 
terfere with  the  local  concerns  of  a  municipaU 
ity,  and  by  arbritrary  methods  to  prevent  ma- 
jority rule  in  the  selection  of  local  officers.  In 
the  presence  of  tbe  constitutional  provision,  is 
it  not  an  assumption  of  a  power,  neither  ex- 
pressly granted  nor  to  be  implied?  The  Ques- 
tion IS  no  less  than  this:  Having  a  written 
Constitution,  shall  we,  and  may  we,  disregard 
one  of  its  commands,  and,  though  the  court  is 
set  as  the  people's  bulwark  against  legislation 
which   contravenes  constitutional  provisions, 
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shall  it  aid  the  legislature  when  overstepping 
the  limits  assigned  to  its  action?  We  cannot 
dispose  of  tbe  question  as  one  of  legislative  dis- 
cretion; for,  if  we  construe  away  such  an  ex 
press  provision,  upon  however  so  plausible  a 
theorv,  we  open  the  door  to  future  attacks  upon 
tbe  fundamental  law,  which  underlies  the 
structure  of  the  state. 

It  is  argued,  however,  that  tbe  oblectionable 
clauses  can  be  stricken  out  as  null  and  void, 
and  that  the  statute  may  remain  valid  to  the 
extent  of  conferring  power  on  the  common 
council  to  appoint  police  commissioners.  I  do 
not  see  how  that  may  be  done,  within  any  cor- 
rect or  salutary  application  of  a  rule  which  is 
frequently  resorted  to  to  uphold  the  acts  of  tbe 
legislative  department  of  government.  It  is 
onlv  applicable  where  not  only  that  which  is 
vicious  in  the  law  is  so  distinct  as  to  permit  of 
being  severed  from  the  rest,  but  where,  the 
severance  being  made,  enough  remains  to  ef 
fectuate  the  object  which  the  leeislature  had 
in  view.  It  will  not  do,  to  save  lejdslative  en 
actments  from  annulment,  to  strike  out  pro- 
visions which  so  clearly  express  the  intention 
of  the  legislature  as  to  characterize  the  purpose 
of  the  act,  and  make  their  presence  essential 
to  the  existence  of  the  statute.  Judge  Cooley. 
in  his  work  on  Constitutional  Limitations 
(*178),  has  so  well  expressed  himself  on  this 
point  that  I  will  repeat  his  words:  *  'If  its  pur- 
pose is  to  accomplish  a  single  object  only,  and 
some  of  its  provisions  are  void,  the  whole  must 
fail,  unless  sufficient  remains  to  effect  tbe  ob- 
ject without  the  aid  of  the  invslid  portion. 
And,  if  they  are  so  mutually  connected  with  and 
dependent  on  each  other,  as  conditions  rousid 
erations,  or  compensations  for  each  other,  as  to 
warrant  the  belief  that  the  legislature  intended 
them  as  a  whole,  and,  if  all  could  not  be  car-' 
ried  into  effect  the  legislature  would  not  pass 
the  residue  independently,  then,  if  some  parts 
are  unconstitutional,  all  the  provisions  which 
are  thus  dependent,  conditional,  or  connected 
must  fall  with  them."  This  case  falls  within 
the  class  of  cases  thus  referred  to.  This  is  not 
a  new  scheme  for  the  creation  of  a  municipal 
body  of  police  commissioners.  This  statute 
was  intended  to  amend  tbe  existing  law  upon 
the  subject  of  a  police  commission,  and  it  is 
perfectly  plain,  upon  its  reading,  that  what  was 
aimed  at  was  to  remove  from  office  the  present 
four  commissioners  and  all  of  their  subordi- 
nates, except  "the  person  who  was  senior  cap- 
tain on  January  1.  1896,"  and  to  compel  the 
substitution,  as  commissioners,  of  four  persons, 
who  would  be  representatives  of  two  certain 
political  organizations.  If  we  eliminate  the 
prescribed  methods  for  the  accomplishment  of 
this  purpose,  we  emasculate  the  legislative  act, 
and  it  cannot  seriously  be  contended  that  then 
there  would  remain  any  such  law  as  wms  in- 
tended to  he  enacted  bv  the  legislature.  In 
the  performance  of  the  duty  of  endeavoring  to 
uphold  the  validity  of  a  legislative  act  the 
court  may  not  carve  out  from  its  provisions 
such  as  would  make  a  law,  to  which  the  judi- 
cial approval  might  be  given,  unless  the  law 
then  be  such  as  can  be  deemed  to  have  been 
within  the  contemplation  of  tbe  legislature. 
In  other  words,  the  court  is  not  to  make  a  law 
for  the  people,  but  to  uphold  one  which  its 
representatives  have  enacted;  and  its  duty  in 
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tbat  direction,  where  provisions  are  found 
which  arc  antagoDistic  to  anv  of  the  constitu- 
lional  guaranties,  is  to  see  if  by  their  excision 
the  main  object  of  the  enactment  can  be  pre- 
served. If  that  object  consiitates  an  evident 
interference  with  constitutional  rights,  if  it  can 
only  be  effectuated  through  unconstitutional 
provisions,  then  the  court  chb  do  nothing,  and 
must  pronounce  its  condemnation  of  the  stat- 
ute as  a  whole.  The  recent  case  of  Re  New 
7wk  A  L.  I.  Bridge  Co.  y.  Smith,  148  N.  Y. 
.540.  furnishes  an  illustration.  There  the  act 
was  in  amendment  of  various  acts,  the  original 
of  which  provided  for  a  single  scheme  to  con- 
struct a  bridge  over  the  East  river.  The  act, 
however,  contained  many  provisious  of  an  ex- 
traordinary nature,  and  foreign  to  that  single 
purpose,  which  empowered  the  construction  of 
indefinite  extensions  by  way  of  approaches, 
connections  with  railroad  companies,  and  con- 
solidations with  other  corporations.  It  was 
held  that  these  were  void  provisions,  and,  un- 
der the  rule,  separable  from  those  which 
were  lawful,  and  that  what  remained  wa<<  ca- 
pable of  being  executed  as  complete  in  itself. 
Here,  however,  one  scheme  runs  through  the 
act,  and  towards  its  accomplishment  provi- 
sions have  been  enacted  which  are  interdepend- 
ent, and  without  which  the  scheme  falls.  The 
very  language  of  the  Ist  section  makes  the 
birth  of  a  new  commission  to  depend  upon  a 
definite  and  prescribed  action  being  taken,  and 
it  is  not  reasonably  conceivable  that  the  legisla- 
ture would  ever  have  passed  this  statute  with- 
out its  particular  mechanism  for  the  formation 
of  a  new  police  commission  from  the  certain 
political  materials  allowed  to  be  used.  I  quote 
the  language  of  the  present  chief  judge  in  JLato- 
t(m  V.  iiieele,  119  N.  Y.,  at  page  241,  7  L.  R  A. 
194:  "Where  the  court  can  judicially  see  that 
the  legislature  only  intended  the  statute  to  be 
enforced  in  its  entirety,  and  that  by  rejecting 
part  the  general  purpose  of  the  statute  would 
be  defeated,  the  court,  if  compelled  to  defeat 
the  main  purpose  of  the  statute,  will  not  strive 
to  save  any  part."  The  main  purpose  of  this 
statute  was  to  bring  about  the  appointment  of 
a  new  police  commission  in  such  a  way  as  that 
its  body  will  be  equally  composed  from  two 
certain  political  elements  dominated  for  the 
time  in  the  common  council.  We  cannot  as- 
sume that  the  legislature  would  have  passed 
this  act  except  as  a  whole,  and  therefore  it  is 
our  duty,  for  the  reasons  assigned,  to  declare 
it  to  be  unconstitutional  and  void. 

The  judgment  appealed  from  should  be  (tf- 
Hrmed,  with  costs. 

O'Brien,  J.,  concurring: 

This  action  was  brought  by  the  plaintiffs, 
who  are  residents  and  taxpayers  of  the  city 
of  Albany,  to  enjoin  the  common  council  of 
that  city  from  proceeding  to  execute  and  carry 
out  a  statute  passed  during  the  last  session  of 
the  legislature,  which,  in  effect,  removes  the 
present  police  force  from  office  and  provides 
for  the  organization  of  a  new  one.  Tbe  act  is 
chapter  427  of  the  Laws  of  1896,  and  by  its 
title  and  provisions  amends  chapter  77  of  the 
Laws  of  1870,  and  also  amends  or  repeals 
various  other  statutes  relating  to  the  municipal 
government  of  that  city  and  to  tlw  organiza- 
tion and  government  of  tbe  police  force  therein. 
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It  is  alleged  in  the  complaint  that  this  act  is  in 
conflict  with  the  Constitution  of  the  state,  and 
therefore  void,  and  that  proceedings  on  the 
part  of  the  common  council  in  execution  of  its 
various  provisions  would  be  illegal  official  acts, 
within  the  meaning  of  the  statute,  which  should 
be  enjoined  by  the  courts. 

On  a  trial  of  tbe  issues  at  special  term  the  ac- 
tion was  sustained,  and  the  judgment  there  pro- 
nounced has  been  affirmed  by  the  appellate 
division  of  the  same  court.'  The  controversy 
involves  important  principles  concerning  tbe 
right  of  local  self  government  in  cities  and  the 
individual  and  political  rights  of  the  citizen. 
Thef'e  questions  always  open  a  very  wide  field 
of  discussion,  the  materials  for  which  are  to 
be  found  in  abundance  in  historical  and  judi- 
cial records.  The  provisions  of  our  Constitu- 
tion on  these  subjects,  which  it  is  claimed  have 
been  violated  in  the  passage  of  this  act,  are, 
as  is  well  known,  but  the  expression  in  brief 
and  comprehensive  language  of  general  prin- 
ciples of  remote  origin,  the  development  and 
recognition  of  which  required  centuries  of  dis- 
cussion and  civil  strife  before  they  were  adopted 
here  as  the  fundamental  law.  Hence,  when 
questions  arise  for  determination  concerning 
their  true  meaning  and  (interpretation,  the  na- 
ture of  the  case  permits  a  very  wide  range  of 
discussion  based  upon  historical  facts  by  means 
of  which  principles  are  traced  to  their  source 
and  origin,  and  their  progress  and  application 
marked,  from  time  to  time,  until  finally  em- 
bodied, as  they  have  been,  in  our  written  Con- 
stitution. 

The  particular  questions  presented  by  this 
appeal  have  been  illustrated,  both  at  the  bar 
and  in  the  opinion  of  the  court  below,  bv  am- 
ple materials  drawn  from  this  source.  We  can 
add  little  of  any  value  to  what  has  been  said 
upon  this  feature  of  the  argument  in  the  deci- 
sion now  under  review,  and  we  can  safely  and 
properly  leave  that  branch  of  the  discussion 
where  it  Was  placed  by  the  learned  judge  who 
spoke  for  the  majority  in  the  court  below. 
Assuming,  without  further  argument,  that  the 
leading  and  fundamental  principles  there  stated 
with  respect  to  individual  rights  and  local  self- 
ffovernment  are  correct, — and  there  is  very 
little,  if  any,  dispute  in  this  respect  between 
counsel, — U  remains  to  apply  them  to  the  pre- 
visions of  this  bill.  What  has  been  frequently 
called  the  "political  tendency  of  the  Constitu- 
tion" is  not  always  to  be  found  expressed  in 
words,  but  is  to  be  derived  from  acknowledged 
principles  of  government  that  existed  long  be- 
fore its  adoption,  and  are  to  be  implied  from 
the  general  language  and  evident  purpose  and 
scope  of  particular  provisions. 

The  principal  objections  to  the  bHI  are 
founded  upon  the  provisions  of  the  Ist  section, 
which  amends  g  Sof  the  act  of  1870,  and  reads 
as  follows:  ''Sea  8.  The  police  board  of  the 
city  of  Albany  shall  consist  of  four  police  com- 
missioners, not  more  than  two  of  whom  shall 
belong  to  the  same  political  party  or  organiza- 
tion, and  who  shall  be  chosen  and  hold  office 
as  hereinafter  provided.  On  the  1st  Monday 
after  the  passage  of  this  act.  the  common  coun- 
cil will  meet  at  8  o'clock  in  the  evening  in  the 
common  council  chamber  and  shall  proceed  to 
elect  four  persons,  residents  and  freeholders  in 
the  city  as  such  police  commi8sioner8,aod  for  the 
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purpose  of  sach  meeting  the  members  attend- 
ing shall  constitute  a  quorum. '  Each  member 
of  the  common  council  shall  be  entitled  to  vote 
for  not  more  than  two  of  such  persons,  and  the 
four  persona  receiving  the  highest  number  of 
votes  shal  1  be  such  police  com  m  issioners.  The 
common  council  shall  not  transact  anj  other 
business  until  the  said  four  police  commis- 
sioners are  elected.  The  commissioners  so  ap- 
pointed shall  hold  office  as  such  until  the  1st 
daj  of  February,  1898.  Durins;  the  month  of 
o  Huuary,  1898,  and  in  each  and  every  second 
year  thereafter; the  common  council  shall  meet 
and  proceed  in  like  manner  to  elect  four  police 
commissioners,  who  shall  hold  office  for  two 
years  from  the  1st  day  of  February  following. 
If  a  vacancy  shall  occur  in  said  board  of  police 
commissioners  otherwise  than  by  expiration  of 
term,  it  shall  be  filled  by  appomtment  by  the 
mayor  upon  the  written  recommendation  of  a 
majority  of  the  members  of  the  common  coun- 
cil belonging  to  the  same  political  party  or  or- 
ganization as  the  police  commissioner  whose 
office  shall  become  vacant.  No  person  is  eligi- 
ble to  the  o^ce  of  police  commissioner  unless 
at  the  time  of  his  election  he  is  a  member  of 
the  political  party  or  or^nization  having  the 
highest  or  the  next  highest  representation  in  the 
common  council.^'  There  are  some  other  pro- 
visions of  the  act  which  will  be  referred  to 
hereafter,  but  this  section  is  the  basis  of  nearly 
ull  the  constitutional  objections  which  have  been 
ur^ed  against  the  bill.  At  the  date  of  its  pas- 
a»age.  on  the  SOth  of  April.  1896,  and  at  the  time 
of  the  adoption  of  the  present  Constitution,  and 
for  a  long  time  before,  the  common  council  was 
the  regularly  organized  legislative  and  govern- 
ing body  of  the  city,  composed  of  nineteen  al- 
dermen, elected  from  the  different  wards  by  the 
electors.  There  was  then,  and  had  been  for 
many  years,  a  board  of  police  commissioners, 
composed  of  the  mayor  and  four  citizens, 
nominated  by  him  and  confirmed  bv  the  com- 
mon council,  and  upon  this  board  the  govern- 
ment of  the  police  force  devolved.  It  is  clear 
that  it  was  the  purpose  of  the  act  in  question 
to  abolish  this  board,  and  to  substitute  another 
in  its  place,  and.  as  will  be  seen  hereafter,  to 
disband  the  whole  police  force,  and  to  create  a 
new  one.  We  are  not  concerned  so  much 
with  the  justice  or  wisdom  of  this  lepslation 
as  we  are  with  the  methods  through  which  it 
was  to  be  carried  into  execution.  The  pur- 
pose of  the  legislature  was  to  be  attained 
through  a  board  of  police  commissioners  to  be 
created  under  the  act,  and  composed  of  two 
members  from  each  of  the  political  parties  hav- 
ing the  highest  and  the  next  highest  represen- 
tation in  the  common  council,  and  the  last 
clause  of  the  section  declares  in  terms  that  no 
citizen  outside  these  two  political  organizations 
is  eligible  to  the  office. 

The  first  objection  urged  against  the  validity 
of  the  act  is  that  it  violates  $  1  of  art.  1  of  tbe 
Constitution,  which  declares  that  "no  member 
of  this  state  shall  be  disfranchised,  or  deprived 
of  any  of  the  rights  or  privileces  secured  to 
any  citizen  thereof,  unless  by  tbe  law  of  the 
land,  or  the  judgment  of  his  peers;'*  and  also 
§  1  of  art.  13,  prescribing  the  oaih  to  be  taken 
by  all  officers,  and  providing  that  **no  other 
oath,  declaration,  or  test  shnll  be  required  as  a 
qualification  for  any  office  of  public  trust. "    At 
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the  expiration  of  the  term  of  office  of  the  com- 
missioners created  by  the  act,  their  places  are  to 
be  filled  by  the  same  process,  and,  in  case  of  a 
temporary  vacancy,  it  must  be  filled  by  the 
mayor,  upon  the  written  recommendation  of  a 
majority  of  the  common  council  belonging  to 
the  same  political  party  or  organization  as  the 
police  commissioner  whose  office  shall  become 
vacant.  It  is  plain  that  the  legislature  has 
taken  every  possible  precaution  to  exclude  for 
all  time  to  come  any  person  from  holding  the 
office,  either  for  a  full  term  or  to  fill  a  tem 
porary  vacancv,  who  is  not  a  member  of  one 
of  the  political  parties  designated  in  the  act. 
When  the  validity  of  such  legislation  is 
brought  in  question,  it  is  not  necessary  to  show 
that  it  falls  appropriately  within  some  express 
written  prohibition  contained  in  the  Constitu- 
tion. The  implied  restraints  of  the  Constitu- 
tion upon  legislative  power  mav  be  as  effectual 
for  its  condemnation  as  the  written  words,  and 
such  restraints  may  be  found  either  in  the  lan- 
guage employed  or  in  the  evident  purpose 
which  was  in  view  and  the  circnmstances  and 
historical  events  which  led  to  the  enactment  of 
the  particular  provision  as  a  part  of  the  or 
ganic  law.  A  written  Constitution  must  be  in- 
terpreted as  the  paramount  law  of  the  land  ac- 
cording to  its  spirit  and  the  intent  of  its  f  ram- 
ers,  as  indicated  by  its  terms.  In  this  sense  it 
is  just  as  obligatory  upon  the  legislature  as 
upon  other  departments  of  the  government  or 
upon  individual  citizens.  People^  Bolton,  v. 
AlberUon,  65  K  Y.  50. 

When  the  two  sections  of  the  Constitution 
above  referred  to  are  read  together,  and  all  are 
read  in  the  light  of  the  historical  events  and 
notorious  abuses  of  power  which  led  to  their 
insertion  in  the  Constitution,  it  cannot,  I  think, 
be  doubted  that  they  are  broad  enough  in  their 
terms,  and  that  they  were  in  fact  intended,  to 
prevent  the  enactment  of  laws  proscribing  any 
class  of  citizens  as  ineligible  to  hold  office  by 
reason  of  political  opinions  or  party  affiliations. 
Tbe  section  of  the  Constitution  last  cited  com- 
prehends more  than  a  mere  prohibition  of  test 
oaths,  such  as  are  familiar  to  the  student  of 
English  history.  It  deprives  the  legislature 
not  only  of  all  power  to  exact  any  ot  her  oath,  but 
also  any  other  declaration  or  test  as  a  qualifi- 
cation for  office.  That  the  statute  under  con- 
sideration does  prescribe  a  political  test  as  a 
qualification,  and  makes  party  adhesion  a  con- 
dition, of  holding  office,  cannot  well  be  denied. 
It  not  only,  in  effect,  requires  the  four  commis- 
sioners to  be  divided  equally  between  the  two 
political  parties,  but  in  terms  brands  every 
other  citizen,  except  those  who  are  members  of 
tbe  two  parties,  as  ineligible  to  hold  the  office. 
The  courts  of  this  state  have  not  passed  upon 
the  validity  of  a  statute  containing  a  disquali 
fying  clause  like  the  one  in  question,  but  prin- 
ciples have  been  established  which  plainly 
lead  to  the  conclusion  that  such  enactments 
are  destructive  of  local  selfgovernment  and  • 
individual  rights.  That  is  plainly  the  result 
of  tbe  discussion  in  the  case  of  Barker  v. 
People^  3  Cow.  686.  15  Am.  Dec.  822,  in  which 
the  principles  embodied  in  these  clauses  of  the 
Constitution  were  stated  and  explained. 

In  other  states,  with  constitutional  restric- 
tions identical  in  scope  and  purpose,  statutes 
containing  similar  provisions  to  these  now  un- 
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tbat  direction,  where  provisioDS  are  found 
wbicfa  are  antagonistic  to  anv  of  the  constitu- 
lional  guaranties,  is  to  see  if  by  their  excision 
the  main  obiect  of  the  enactment  can  be  pre- 
served. If  that  object  constitutes  an  evident 
interference  with  constitutional  rights,  if  it  can 
only  be  effectuated  through  unconstitutional 
provisions,  then  the  court  chu  do  nothing,  and 
must  pronounce  its  condemnation  of  the  stat- 
ute as  a  whole.  The  recent  case  of  Re  New 
7(yrk  A  L.  I.  Bridge  Co.  T.  Smith,  148  N.  Y. 
540.  furnishes  an  illustration.  There  the  act 
was  in  amendment  of  various  acts,  the  original 
of  which  provided  for  a  single  scheme  to  con- 
struct a  bridge  over  the  East  river.  The  act, 
however,  contained  many  provisions  of  an  ex- 
traordinary nature,  and  foreign  to  that  single 
purpose,  which  empowered  the  construction  of 
indefinite  extensions  by  way  of  approaches, 
connections  with  railroad  companies,  and  con- 
solidations with  other  corporations.  It  was 
held  that  these  were  void  provisions,  and,  un- 
der the  rule,  separable  from  those  which 
were  lawful,  and  that  what  remained  was  ca- 
pable of  being  executed  as  complete  in  itself. 
Here,  however,  one  scheme  runs  through  the 
act,  and  towards  its  accomplishment  provi- 
sions have  been  enacted  which  are  interdepend- 
ent, and  without  which  the  scheme  falls.  The 
very  language  of  the  1st  section  makes  the 
birth  of  a  new  commission  to  depend  upon  a 
definite  and  prescribed  action  being  taken,  and 
it  is  not  reasonably  conceivable  that  the  legisla- 
ture would  ever  have  passed  this  statute  with- 
out its  particular  mechanism  for  the  formation 
of  a  new  police  commission  from  the  certain 
political  materials  allowed  to  be  used.  I  quote 
the  language  of  the  present  chief  judge  \uZaw- 
tan  V.  l^ieeU,  119  N.  Y.,  at  page  241,  7  L.  R.  A. 
\Mi  "Where  the  court  can  judicially  see  that 
the  legislature  only  intended  the  statute  to  be 
enforced  in  its  entirety,  and  that  by  rejecting 
part  the  general  purpose  of  the  statute  would 
be  defeated,  the  court,  if  compelled  to  defeat 
the  main  purpose  of  the  statute,  will  not  strive 
to  save  any  port."  The  main  purpose  of  this 
statute  was  to  bring  about  the  appointment  of 
a  new  police  commission  in  such  a  way  as  that 
its  body  will  be  equally  composed  from  two 
certain  political  elements  dominated  for  the 
time  in  Uie  common  coimcil.  We  cannot  as- 
sume that  the  legislature  would  have  passed 
this  act  except  as  a  whole,  and  therefore  it  is 
our  duty,  for  the  reasons  assigned,  to  declare 
it  to  be  unconstitutional  and  void. 

The  judgment  appealed  from  should  be  e^- 
Armed,  with  costs, 

0*Brien«  J.,  concurring: 

This  action  was  brought  by  the  plaintiffs, 
who  are  residents  and  taxpayers  of  the  city 
of  Albany,  to  enjoin  the  common  council  of 
that  city  from  proceeding  to  execute  and  carry 
out  a  statute  passed  during  the  last  session  of 
the  legislature,  which,  in  effect,  removes  the 
present  police  force  from  office  and  provides 
for  the  organization  of  a  new  one.  The  act  is 
chapter  427  of  the  Laws  of  1896,  and  by  its 
title  and  provisions  amends  chapter  77  of  the 
Laws  of  1870,  and  also  amends  or  repeals 
various  other  statutes  rdating  to  the  municipal 
government  of  that  city  and  to  the  organiza- 
tion and  government  of  the  police  force  therein. 

34  L.  R.  A. 


It  is  alleged  in  the  complaint  that  this  act  is  in 
conflict  with  the  Constitution  of  the  state,  and 
therefore  void,  and  that  proceedings  on  the 
part  of  the  common  council  in  execution  of  its 
various  provisions  would  be  illegal  official  acts, 
within  the  meaning  of  the  statute,  which  should 
be  enjoined  by  the  courts. 

On  a  trial  of  the  issues  at  specisi  term  the  ac- 
tion was  sustained,  and  the  judgment  there  pro- 
nounced has  been  affirmed  by  the  appellate 
division  of  the  same  court.'  The  controversy 
involves  important  principles  concerning  the 
right  of  local  self  government  in  cities  and  the 
individual  and  political  rights  of  the  citizen. 
These  questions  always  open  a  very  wide  field 
of  discussion,  the  materials  for  which  are  to 
be  found  in  abundance  in  historical  and  judi- 
cial records.  The  provisions  of  our  Consiitu- 
tion  on  these  subjects,  which  it  is  claimed  have 
been  violated  in  the  passage  of  this  act,  are, 
as  is  we«l  known,  but  the  expression  in  brief 
and  comprehensive  language  of  general  prin- 
ciples of  remote  origin,  the  development  and 
reco^ition  of  which  required  centuries  of  dis- 
cussion and  civil  strife  before  they  were  adopted 
here  as  the  fundamental  law.  Hence,  when 
questions  arise  for  determination  concerning 
their  true  meaning  and  (interpretation,  the  na- 
ture of  the  case  permits  a  very  wide  range  of 
discussion  based  upon  historical  facts  by  means 
of  which  principles  are  traced  to  their  source 
and  origin,  and  their  progress  and  application 
marked,  from  time  to  time,  until  finally  em- 
bodied, as  they  have  been,  in  our  written  Con- 
stitution. 

The  particular  questions  presented  by  this 
appeal  have  been  illustrated,  both  at  the  bar 
and  in  the  opinion  of  the  court  below,  bv  am- 
ple materials  drawn  from  this  source.  We  can 
add  little  of  any  value  to  what  has  been  said 
upon  this  feature  of  the  argument  in  the  deci> 
sion  now  under  review,  and  we  can  safely  and 
properly  leave  that  branch  of  the  discussion 
where  it  was  placed  by  the  learned  judge  who 
spoke  for  the  majority  in  the  court  below. 
Assuming,  without  further  argument,  that  the 
leading  and  fundamental  prindples  there  stated 
with  respect  to  individual  rights  and  local  self- 
government  are  correct,--4ind  there  is  very 
little,  if  any,  dispute  in  this  respect  between 
counsel, — U  remains  to  apply  them  to  the  pre- 
visions of  this  bill.  What  has  been  frequently 
called  the  "political  tendency  of  the  Constitu- 
tion'* is  not  always  to  be  found  expressed  in 
words,  but  is  to  tie  derived  from  acknowledged 
principles  of  government  that  existed  lone  be- 
fore its  adoption,  and  are  to  be  implied  from 
the  general  language  and  evident  purpose  and 
scope  of  particular  provisions. 

The  principal  objections  to  the  bHI  are 
founded  upon  the  provisions  of  the  1st  section, 
which  amends  g  8  of  the  act  of  1870,  and  reads 
as  follows:  "Sea  8.  The  police  board  of  the 
city  of  Albany  shall  consist  of  four  police  com- 
missioners, not  more  than  two  of  whom  shall 
belong  to  the  same  political  party  or  organiza- 
tion, and  who  shall  be  chosen  and  hold  office 
as  hereinafter  provided.  On  the  1st  Monday 
after  the  passage  of  this  act,  the  common  coun- 
cil will  meet  at  8  o'clock  in  the  evening  in  the 
common  council  chamber  and  shall  proceed  to 
elect  four  persons,  residents  and  freeholders  in 
the  city  as  such  police  commissionerSfaod  for  the 
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purpose  of  tacb  meeting  the  members  attend- 
ing shall  constitate  a  quorum.  *  Each  member 
of  the  common  council  shall  be  entitled  to  vote 
for  not  more  than  two  of  such  persons,  and  the 
four  persons  receiving  the  highest  number  of 
▼otes  shall  be  such  pcmce  commissioners.  The 
(x>m[iion  council  shall  not  transact  any  other 
business  until  the  said  four  police  commis- 
sioners are  elected.  The  commissioners  so  ap- 
pointed shall  hold  office  as  such  until  the  1st 
day  of  February,  1898.  Durine  the  month  of 
o>inuary,  1898.  and  in  each  and  everv  second 
year  thereafter; the  common  council  shall  meet 
and  proceed  in  like  manner  to  elect  four  police 
commissioners,  who  shall  hold  office  for  two 
years  from  the  1st  day  of  February  following. 
If  a  vacancy  shall  occur  In  said  board  of  police 
ooirmissioners  otherwise  than  bv  expiration  of 
term,  it  shall  be  filled  by  appointment  by  the 
mayor  upon  the  written  recommendation  of  a 
majority  of  the  members  of  the  common  coun- 
cil belonging  to  the  same  political  party  or  or- 
ganization as  the  police  commissioner  whose 
office  shall  become  vacant.  No  person  is  eligi- 
ble to  the  o^ce  of  police  commissioner  unless 
at  the  time  of  bis  election  he  is  a  member  of 
the  political  party  or  or^nization  bavin?  the 
highest  or  the  nexthiffbest  representation  in  the 
common  council.^'  There  are  some  other  pro- 
visioos  of  the  act  which  will  be  referred  to 
hereafter,  but  this  section  is  the  basis  of  nearly 
all  the  constitutional  objections  which  have  been 
ur>red  against  the  bill.  At  the  date  of  its  pas- 
sage, on  the  uOth  of  April,  1896,  and  si  the  time 
of  the  adoption  of  the  present  Constitution,  and 
for  a  long  time  before,  the  common  council  was 
the  regularly  organized  legislative  and  govern- 
ing body  of  the  city,  composed  of  nineteen  al- 
dermen, elected  from  the  different  wards  by  the 
electors.  There  was  then,  and  had  been  for 
many  years,  a  board  of  police  commissioners, 
composed  of  the  mavor  and  four  citizeD<t, 
nominated  by  him  and  confirmed  bv  the  com- 
mon council,  and  upon  this  board  the  govern- 
ment of  the  police  force  devolved.  It  is  clear 
that  it  was  the  purpose  of  the  act  in  question 
to  abolish  this  board,  and  to  substitute  another 
in  its  place,  and.  as  will  be  seen  hereafter,  to 
disband  the  whole  police  force,  and  to  create  a 
new  one.  We  are  not  concerned  so  much 
with  the  justice  or  wisdom  of  this  legislation 
as  we  are  with  the  methods  through  which  it 
was  to  be  carried  into  execution.  The  pur- 
pose of  the  legislature  was  to  be  attained 
through  a  board  of  police  commissioners  to  be 
frreated  under  the  act,  and  composed  of  two 
members  from  each  of  the  political  parties  hav- 
ing the  highest  and  the  next  highest  represen- 
tation in  the  common  council,  and  the  last 
clause  of  the  section  declares  in  terms  that  no 
citizen  outside  these  two  political  organizations 
is  eligible  to  the  office. 

The  first  objection  ur^ed  against  the  validity 
of  the  act  ia  that  it  violstes  ^  1  of  art.  1  of  tbe 
Constitution,  which  declares  that  "no  member 
of  this  state  shall  be  diiffranrhised.  or  deprived 
of  imy  of  the  rights  or  privileges  secured  to 
any  citizen  thereof,  unless  by  tbe  law  of  the 
land,  or  the  judgment  of  bis  peers;'*  and  also 
§  1  of  art.  13,  prescribing  the  oath  to  be  taken 
by  all  officers,  and  providing  that  "no  other 
oath,  declaration,  or  test  sbnll  be  required  as  a 
qualification  for  any  office  of  public  trust. "    At 
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the  expiration  of  the  term  of  office  of  the  com- 
missioners created  by  the  act,  their  places  are  to 
be  filled  by  the  same  process,  and,  in  case  of  a 
temporary  vacancy,  it  must  be  filled  by  the 
mayor,  upon  the  written  recommendation  of  a 
majority  of  the  common  council  belonging  to 
tbe  same  political  party  or  organization  as  the 
police  commissioner  whose  office  shall  become 
vacant.  It  is  plain  that  the  legislature  has 
taken  every  possible  precaution  to  exclude  for 
all  time  to  come  any  person  from  holding  the 
office,  either  for  a  full  term  or  to  1311  a  tem 
porary  vacancy,  who  is  not  a  member  of  one 
of  the  political  parties  designated  in  the  act. 
When  the  validity  of  such  legislation  is 
brought  in  question,  it  is  not  necessary  to  show 
that  it  falls  appropriately  within  some  express 
written  prohibition  contained  in  the  Constitu- 
tion. The  implied  restraints  of  the  Constitu- 
tion upon  legislative  power  ma^  be  as  effectual 
for  its  condemnation  as  the  written  words,  and 
such  restraints  may  be  found  either  in  the  Ian 
guage  employed  or  in  the  evident  purpose 
which  was  in  view  and  the  circumstances  and 
historical  events  which  led  to  the  enactment  of 
the  particular  provision  as  a  part  of  tbe  or 
ganic  law.  A  written  Constitution  must  be  in- 
terpreted as  the  paramount  law  of  the  land  ac- 
cording to  its  spirit  and  the  intent  of  its  fram- 
ers,  aslndicated  by  its  terms.  In  this  sense  it 
is  just  as  obligatory  upon  the  legislature  as 
upon  other  departments  of  the  government  or 
upon  individual  citizens.  People,  Bolton,  v. 
AlberUon,  65  K  Y.  50. 

When  the  two  sections  of  the  Constitution 
above  referred  to  are  read  together,  and  all  are 
read  in  the  light  of  the  historical  events  and 
notorious  abuses  of  power  which  led  to  their 
insertion  in  the  Constitution,  it  cannot,  I  think, 
be  doubted  that  they  are  broad  enough  in  their 
terms,  and  that  they  were  in  fact  intended,  to 
prevent  the  enactment  of  laws  proscribing  any 
class  of  citizens  as  ineligible  to  hold  office  by 
reason  of  political  opinions  or  party  affiliations. 
Tbe  section  of  the  Constitution  last  cited  com- 
prehends more  than  a  mere  prohibition  of  teat 
oaths,  such  as  are  familiar  to  the  student  of 
English  history.  It  deprives  the  legislature 
not  only  of  all  power  to  exact  any  ot  her  oath,  but 
also  any  other  declaration  or  test  as  a  qualifi- 
cation for  ofBce.  That  the  statute  under  con- 
sideration does  prescribe  a  political  test  as  a 
qualification,  and  makes  party  adhesion  a  con- 
dition, of  holding  office,  cannot  well  be  denied. 
It  not  only,  in  effect,  requires  the  four  commis- 
sioners to  be  divided  equally  between  the  two 
political  parties,  but  in  terms  brands  every 
other  citizen,  except  those  who  are  members  of 
the  two  parties,  as  ineligible  to  hold  the  office. 
The  courts  of  this  state  have  not  passed  upon 
the  validity  of  a  statute  containing  a  disquali 
fying  clause  like  the  one  in  question,  but  prin- 
ciples have  been  established  which  plainly 
lead  to  the  conclusion  that  such  enactments 
are  destructive  of  local  selfgovernment  and  * 
individual  rights.  That  is  plainly  the  result 
of  tbe  discussion  in  the  case  of  Barker  v. 
People,  8  Cow.  686,  15  Am.  Dec.  822,  in  which 
tbe  principles  embodied  in  these  clauses  of  the 
Constitution  were  stated  and  explained. 

In  other  states,  with  constitutional  restric- 
tions identical  in  scope  and  purpose,  statutes 
containing  similar  provisions  to  these  now  un- 
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der  oonsideration  were  held  to  be  void  or  in- 
operatiTe.  In  the  case  of  Baltimore  v.  State, 
Board  of  P^iee,  15  Md.  379,  74  Am.  Dec.  573, 
the  court  had  under  consideration  a  provision 
of  the  city  charter  relating  to  the  police  board, 
which  provided  "that  no  Black  Bepubllcan 
or  icdorser  or  supporter  of  the  Helper  Book 
shall  be  appoiDted  to  any  office  under  said 
board."  The  reasoning  of  the  court  in  that 
case  sustains  the  coDclusion  that  the  Judicial 
department  will  not  give  effect  to^ucb  disqual- 
ifications when  interposed  by  the  legislature 
against  the  right  of  any  citiTen  to  hold  office 
it  conferred  upon  him  by  the  appointing 
power.  The  supreme  court  of  Michigan  held 
that  a  statute  providiog  that  the  members  of 
a  board  should  be  selected  in  equal  numbers 
from  the  two  political  parties  represented  in 
tbe  common  council  .  was  in  conflict  with  a 
similar  provision  of  the  Constitution  of  that 
state  in  that  it  disqualified  all  other  citizens 
from  holding  the  office,  and  prescribed  party 
adhesion  or  attachment  to  certain  poliiical 
opinions  as  a  test  for  holding  office  in  addition 
to  tbe  constitutional  oath.  People,  Le  Boy,  v. 
Hurlbut,  24  Mich.  44,  9  Am.  Rep.  103;  Atty. 
Qen.  V.  Zhiroit,  58  Mich.  218,  55  Am.  Rep. 
075.  The  same  result  was  declared  by  the  su- 
preme court  of  Indiana  when  considerinff  a 
statute  which  required  positions  in  the  ponce 
and  fire  departments  in  cities  to  be  filled  by 
selection  from  tbe  two  leading  political  parties 
in  these  cities.  EvangviUe  v.  State,  Blend,  118 
Ind.  426,  4  L.  R.  A.  93.  The  vice  which  tbe 
courts  found  in  all  these  statutes  was  that  they 
prescribed  a  test  based  upon  political  opinions 
for  appointees  to  office,  and  disqualified  aU 
whose  political  views  did  not  conform  to  such 
test.  In  these  cases  it  was  fairly  shown  that 
legislation  of  this  character  is  in  conflict  with 
tbe  letter  and  spirit  of  tbe  constitutional  pro- 
visions referred  to,  and  with  the  fundamental 
principles  of  free  government.  They  can  be 
safely  followed  in  disposing  of  the  same  fea- 
tures in  this  case. 

The  legislature  of  this  state  has  no  power  to 
enact  a  law  which  proscribes  any  class  of  citi- 
zens as  ineligible  to  hold  public  office  on  ac- 
count of  political  belief  or  party  affiliations, 
and  consequently,  the  lest'  clause  of  the  section 
of  the  bill  in  question  violates  the  provisions 
of  the  Constitution  referred  to,  and  is  void. 
The  learned  counsel  for  the  defense  contends 
that  this  provision,  if  held  to  be  invalid, 
ma^  be  eliminated  from  the  act,  and  the  re- 
mainder |>ermitted  to  stand;  but,  when  that 
provision  is  exscinded,  nothing  would  remain 
in  the  bill  to  require  the  appointment  of  ad- 
Vierents  of  either  of  the  parties  named.  There 
would,  indeed,  be  a  prohibition  against  ap- 
pointing more  than  two  persons  from  any  po- 
liticHl  party,  but  nothing  whatever  to  require 
the  appointees  to  belong  to  any  partj.  'The 
common  council  would  then  be  at  liberty  to 
*make  the  selections  from  that  class  of  inde- 
pendent citizens  who  were  not  adherents  of 
any  party.  This,  however,  would  defeat  one 
of  the  main  purposes  of  the  bill.  When  the 
several  provisions  are  carefully  read  to&retber, 
it  is  quite  manifest  that  It  was  the  intention  to 
divide  the  power  of  the  police  department  and 
tbe  police  force  itself  equally  between  the  two 
political  parties  designated,  and  the  exclusion 
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of  all  other  persons  as  ineligible  to  be  members 
of  the  board  was'a  necessary  means  to  the  ac 
complishment  of  that  end.  The  principle  of 
a  division  of  tbe  board  and  the  whole  police 
force  equally  between  the  two  parties  is  ao 
firmly  imbedded  in  tbe  act,  and  so  inseparably 
connected  with  all  of  its  provisions,  that  it 
cannot  be  omitted  without  frustrating  tbe  fun- 
damental purpose  which  was  in  view.  When 
the  statute  is  so  reduced  as  to  permit  the  com 
mon  council  to  constitute  the  board  from  inde- 
pendent citizens,  not  members  of  either  party, 
it  would  not  only  fail  to  embody  tbe  mam 
purpose  of  it^  enactment,  but  it  could  not  rea- 
sonably be  asserted  that  the  legislature  would 
bave  passed  it  at  all  in  that  form.  Tbe  pur- 
pose of  tbe  legislature  to  constitute  a  board  of 
police  commissioners  and  a  police  force  equally 
divided  between  two  political  parties  is  so 
closely  interwoven  with  all  the  provisions  of 
the  bill  that  the  disqualifying  words  at  tbe 
close  of  the  first  section  cannot  be  eliminated 
without  essentially  changing  the  scope  and  op- 
eration of  the  law,  and  reducing  it  to  a  form  in 
which  it  could  not  be  said  that  it  would  bave 
been  originally  passed.  But  the  essential  and 
operative  provisions  of  this  statute  are  open  to 
still  other, constitutional  objections,  which  will 
now  be  considered  without  reference  to  tbe 
clause  referred  to.  If  these  objections  are 
valid,  as  we  think  they  are,  then,  obviously, 
there  would  remain  no  basis  whatever  for  the 
contention  that  any  material  part  of  tbe  act 
could  be  saved. 

It  is  admitted  that  police  commissioners  are 
city  officers  within  the  meaning  of  art.  10  of 
§  2  of  tbe  Constitution,  which  reads  as  follows: 
*'All  city,  town,  and  village  officers  whose 
election  or  appointment  is  not  provided  for  by 
this  Constitution,  shall  be  elected  by  the  elect- 
ors of  such  cities,  towns,  and  villages,  or  of 
some  division  thereof,  or  appointed  by  such 
authorities  thereof  as  the  Icsislature  shall  des- 
ignate for  that  purpose."  The  true  interpre- 
tation, scope,  and  meaning  of  this  section  of 
the  Constitution  have  been  frequently  passed 
upon  by  this  court,  and  it  has  been  uniformly 
held  that  its  obvious  purpose  was  to  secure  to 
the  people  of  the  cities,  towns,  and  villages  of 
the  state  the  right  to  have  the  local  offices  ad- 
ministered by  officers  selected  by  themselves. 
It  was  designed  to  protect  and  give  force  and 
effect  to  the  principle  of  local  self  government, 
which  has  always  been  re^i^xded  as  fundamen- 
tal in  our  political  institutions,  and  to  be  the 
very  essence  of  every  republican  form  of  gov- 
ernment. The  local  government,  even  in  the 
smallest  division  of  the  state,  is  the  preparatorv 
school  in  which  the  citizen  acquires  the  rudi- 
ments of  self-government,  and  hence  these  in- 
stitutions have  been  justly  regarded  as  the  nur- 
series of  civil  liberty.  People,  WiUiam$on,  v, 
McKinney,  52  N.  Y.  374;  People,  Bolton,  v. 
Albertson,  55  N.  Y.  50;  People,  Townsend,  v. 
Porter,  90  N.  Y.  68;  People,  Orooks,  v  Orooki, 
53  N.  Y.  648;  People,  Fowler,  v.  Bull,  46  N. 
Y.  67,  7  Am.  Rep.  802;  People,  LeRoy,  v. 
Foley,  148  N.  Y.  683. 

In  the  case  of  People,  Bolton,  v.  Albertson, 
ivpra,  the  meaning  of  this  provision  of  the 
Constitution  was  stated  in  the  following  com- 
prehensive language:  "The  purpose  and  object 
of  g  2  of  art.  10  of  the  Constitution,  as  is  very 
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obTioos,  WIS  to  secure  to  the  several  recog- 
nised  ciTil  and  political  diviftions  of  the  state 
the  right  of  local  self-froverDmeDt,  by  requir- 
ing that  all  county,  city,  town,  and  yillage  of- 
ficers, whose  election  or  appointmcDt  was  not 
provided  for  by  the  Coostitutioo,  save  those 
whose  offices  miffht  thereafter  be  created  by 
law,  should  be  elected  by  the  electors  of  the 
respective  municipalities,  or  appointed  by  such 
authoritiea  thereof  as   the   legislature  should 
designate.     Ajb  to  offices  known  and  in  exist 
ence  at  the  time  of  the  adopt  if  )n  of  the  Consti- 
tution, thia  provision  is  absolute  in  its  prohi- 
bition of  an  appointment  by  the  central  gov- 
ernment or  its  authority,  or  by  anybody  other 
than  the  local  electors/or  some  local  authority 
designated  by  law.    Faithfully  observed,  and 
effect  given  to  It  in  its  spirit  as  well  as  in  its 
letter,  it  effectually,  secures  to  each  of  the  gov- 
ernmental divisions  of  the  state  the  riirht  of 
choosing  or  appointing  its  own  local  officers 
without  let  or  hindrance  from  the  state  gov- 
ernment,  and  none  can  be  deprived  of   the 
rights  and  franchises  thus  guaranteed  to  all. 
The  theory  of  the  Constitution  is  that  the  sev- 
eral counties,  cities,  towns,  and  villages  are,  of 
ri^ht,  entitled  to  choose  whom  they  will  have 
to  rule  over  them;  and  that  this  right  cannot 
be  taken  from  them,  and  the  electors  and  in- 
habitants disfranchised,  by  any  act  of  the  legis- 
lainre,  or  of  any  or  all  the  departments  of 
the  state  government  combined.    This  riirht 
of  self  government  lies  at  the  foundation  of 
OUT  iostitution.o,  and  cannot  be  disturbed  or  in- 
terfered with,  even  in  respect  to  the  smallest  of 
the  divisions  into  which  ihe state  is  divided  for 
governmental    purposes,  without    weakening 
Uie  entire  foundation;  and  hence  it  is  a  right 
not  only  to  be  carefully  guarded  by  every  de- 
partment of  the  government,  but  every  infrac- 
tion or  evasion  of  it  to  be  promptly  met  and 
condemned,   especially  by  the  courts,   when 
Buch  acts  l)ecome  the  subject  of  iudicial  in- 
vestigation."   There  can  be   no   doubt   that 
this  provision  of  the  Constitution  secured  to 
the  people  of  the  city  of   Albany  the  right 
of  choosinff  or   appointing   their   own  local 
otBoers  without  let   or   hindrance    from  the 
state  government.    The  only  power  that  the 
iegislature  had  with    reference    to   a  board 
of  police   commissioners   in   that   city  was 
to  provide  either  for  their  election   by  the 
electors  or  their  appointment  by  such  agen- 
cies or  authority  as  the    people  had  selected 
to  administer     their    local    affairs.    If   the 
statute  now  before  us,  either  in  form  or  sub- 
stance, violates  these  principles.  It  cannot  and 
ought  not  to  be  upheld.    It  is  conceded  that 
the  legislature  had  no  power  to  appoint  the 
police  commissionera,  and  what  it  cannot  do 
directly  it  cannot  do  indirectly.     It  cannot 
extend  the  term  of  office  of  a  local  officer  who 
has  been  already  elected,  for  the  plain  reason 
that  for  the  extended   period  of  time  it  is 
virtually  an  appointment.    A  constitutional 
provision  cannot  be  evaded  under  color  of 
exercising  some  other  general  power  which 
the  legislature  may  possess.    In  the  case  at  bar 
the  common  council  was  designated  as  the 
authority  to  make  the  appointment  of  police 
commissioners,  and  so  far  the  legislature  acted 
within  its  powers.     But  in  making  the  desig 
nation  it  had  no  power  to  so  bind  and  restrict 
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Its  action  as  to  make  that  l>ody  a  m^re  instru- 
ment of  its  own  will.  The  right  of  the  people 
to  select  their  local  officers  cannot  be  evaded 
or  disregarded  by  conferring  the  power  of 
appointment  upon  some  agency  of  their  own 
selection,  coupled  with  such  conditions  and 
restrictions  as  to  make  the  choice  virtuully 
that  of  the  legislature,  and  not  of  the  people. 
It  needs  no  argument  to  show  that  the  Consti- 
tution may,  in  that  way,  be  as  etfeciuaily 
violated  as  if  the  officers  to  be  appointed  had 
been  named  in  the  bill:  and  therein  lies  the 
vicious  principle  which,  as  it  seems  to  me. 
pervades  the  act  in  question.  The  common 
council  of  a  city,  like  every  other  legislative 
body  composed  of  individual  members,  acts  in 
its  official  opacity  aa  a  unit  tbrnush  the  vote 
of  the  majonty.  While  the  power  to  elect  or 
apnoint  the  four  police  commissioners  under 
the  act  in  quest i6n  is  nominally  conferred  upon 
this  body  or  authority,  yet  the  members  are, 
in  terms,  prohibited  from  voting  for  more 
than  two.  There  is  nothing  in  the  bill  to 
prevent  the  whole  body  from  voting  for  the 
first  two  candidates  presented,  but,  havinir  so 
voted,  their  powers  are  exhausted,  and.  acting 
in  the  ordinary  way,  only  two  members  of  the 
board  could  be  elected.  But  the  bill  was  evi- 
dently framed  with  reference  to  a  known  po- 
litical sitnation,  and  for  the  purpose  of  pro- 
ducing a  particular  result.  It  was  known  that 
the  members  of  the  common  council  were 
divided  between  the  two  political  parties,  a 
majority  belonging  to  one  and  a  min«Tity  to 
the  other.  How  overwhelming  in  point  of 
numbers  the  majonty  may  have  been,  or  how 
insignificant  the  minority,  we  cannot  know 
from  the  record,  nor  are  we  concerned  with 
that  question.  What  is  more  important  is  the 
fact,  which  plainly  appears  upon  the  face  of 
the  bill,  that  the  minority,  however  feeble  in 
point  of  numbers,  are  given  the  power  to  elect 
half  the  commissioners  while  the  majoriiy  are 
^iven  the  right  to  elect  theother  half,  and  this 
division  and  distribution  of  power  is  carefully 
perpetuated  for  all  future  time,  by  other  pro- 
visions of  the  bill.  Of  course,  if  such  a  system 
can  be  introduced  into  all  the  cities,  towns,  and 
villages  of  the  state,  local  self-government  must 
disappear,  and  government  by  the  majority  in 
the  leidslature  will  be  substituted  In  its  place. 
It  would  be  difficult  to  suggest  a  contrivance 
better  calculated  to  undermine  and  destroy 
the  spirit  of  civic  freedom  than  a  statute  enacted 
by  the  central  authority  conferring  powere 
upon  a  minority  equal  to  those  which  can  be 
exercised  bv  the  majority. 

The  question  is  whether  the  legislature,  while 
professing  to  confer  power  upon  the  common 
council  to  appoint  four  perscms  to  compose  a 
hoard  of  police  comvnissioners.  can  at  the  same 
time  and  in  the  same  breath  em  power  a  minor- 
ity of  the  body,  whether  it  be  composed  of  ono 
person  or  more,  to  appoint  half  of  them.  It 
would  seem  to  be  clear  that  any  attempt  on  the 
part  of  the  legislature  to  divide  the  appointintr 
power  into  groups  or  fragments,  each  acting 
independent  of  the  other  in  such  a  way  as  to 
enable  a  minority  to  exercise  the  same  powei 
as  the  majority,  and  thus,  indirectly,  to  brin« 
about  the  same  result  as  the  legislature  itself 
would  desire  if  it  could  act  directly,  is  a  viola- 
tion of  the  spirit  and  purpose,  if  not  the  letter, 


Ksw  York.  Coubt  of  Affbals. 


Oct.. 


pTOval.  We  do  not  decide  or  intimate  any- 
thing ai^ainst  the  validity  of  the  laws  under 
which  such  boards  exist.  When  their  particu- 
lar provisions  are  questioned,  or  brought  regu- 
larly before  us,  it  will  then  be  pertinent  to  in- 
quire whether  there  is  not  8ufl9cient  warrant 
within  the  pale  of  the  Constitution  for  their  or- 
ganization and  existence. 

The  construction  placed  by  the  legislature 
upon  limitations  on  its  powers  expressed  in  the 
Constitution,  while  entitled  to  respectful  con- 
sideration, can  never,  of  course,  be  conclusive. 
The  interpretation  of  the  Constitution  is  con- 
Med  to  thejudicial,  and  not  the  legislative,  de- 
partment But  the  argument  in  this  case  in  favor 
of  legislative  construction  loses  much  of  its  force 
by  the  circumstance  that  the  recent  convention 
to  revise  the  Constitution  framed  and  inserted 
in  that  instrument  an  entirelv  new  provision 
for  constituting  election  boards  on  the  biparti- 
san plan.  If  the  argument  now  made  is  sound, 
this  provision  wss  unnecessary.  But  it  can 
scarcely  be  supposed  that  such  an  able  and  in- 
telligent body,  embracing  as  it  did  many  of  the 
most  eminent  members  of  the  bar,  introduced, 
debated,  and  passed  an  entirely  new  provision 
intended  to  confer  upon  the  legislature  a  power 
which  it  alreadv  possessed.  It  does  not  fol- 
low, however,  that  laws  which  merely  require 
the  local  appointing  power  to  so  constitute 
boards  as  to  be  nonpartisan  or  bipartisan  are  in 
conflict  with  the  Constitution.  So  long  as  the 
people  have  the  benefit  of  the  judgment  and 
discretion  of  the  local  authority  in  making  the 
selection  from  the  citizens,  it  may  not  be  a  fa- 
tal objection  that  they  are  restricted  from  se- 
lecting all  the  appointees  from  the  same  party* 
So  long  as  the  appointment  is  in  fact  as  well  as 
in  form  made  by  the  mayor  or  common  coun- 
cil, as  the  case  may  be,  and  the  appointing 
authority  is  left  free  to  act  tn  its  integrity,  the 
mere  fact  that  they  may  be  prohibited  from 
making  the  choice  from  one  particular  dass  or 
political  party  may  not  invalidate  the  statute. 
There  is,  we  think,  a  distinction  between  such 
a  statute  and  that  now  under  consideration, 
where  the  local  authority  is  so  divided  that  its 
action  cannot  be  said  to  represent  the  popular 
will,  but  rather  the  choice  of  the  central  au- 
thority. In  any  case  where  the  selections  have 
been  made,  and  the  persons  selected  have  quali- 
fied and  assumed  the  duties  of  the  oflSce,  it  may 
be  that  their  official  acts  would  not  be  void 
merely  because  the  power  under  which  they 
were  appointed  ol)eyed  a  statute  open  to  some 
constitutional  objection,  in  making  the  selection 
of  the  appointees.  Ills  unnecessary,  however, 
to  consider  or  decide  such  questions  until  they 
are  properly  l)efore  us.  All  we  mean  to  say  is 
that  the  condemnation  of  this  statute  does  not 
necessarily  vacate  the  places  or  invalidate  the 
official  acts  of  city  officers  holding  under  stat- 
utes to  which  attention  has  been  called,  and 
which  it  is  claimed  are  identical  with  that  now 
under  consideration.  Cvrtin  v.  Barton,  189 
N.  Y.  505.  We  are  dealing  now  with  the  pro- 
visions of  the  bill  before  us,  and  with  nothing 
else.  Confining  the  discussion  and  examina- 
tion to  that  alone,  we  are  compelled  to  hold 
that,  in  the  particulars  pointed  out,  it  is  in  con- 
««^«  with  the  Constitution. 

-^re  was  nothing  decided  in  the  case  of 
r.  Buffalo,  128  N.  Y.  173.   9  L.  R.  A. 


579,  which  tends  to  pustafo  the  provisfona  of 
this  bill.  That  ca^e  involved  no  question 
which  is  really  pertinent  here.  The  qoeation 
there  was  with  respect  to  the  power  of  the  legis- 
lature to  create  the  state  civil  service  board. 
Since  it  was  not  claimed  that  they  were  in  any 
sense  city  or  local  officers,  the  meaning  of  that 
provision  of  the  Constitution  which  spcares  lo- 
cal self  government  to  cities  was  not  involved. 
It  was  held  that  the  legislature  had  the  power 
to  provide  that  not  more  than  two  of  the  mem- 
bers should  belong  to  the  same  political  partv, 
but  that  is  not  the  question  here.  The  law  did 
not  require  that  any  of  them  should  be  a  mem- 
ber of  any  partv,  or  profess  any  particular  po- 
litical faith.  It  proscribed  no  one  and  dis- 
franchised no  one  on  account  of  his  political 
opinions.  It  simply  provided  that  a  state 
board,  the  object  and  purpose  of  which  was 
to  remove  the  civil  service  from  the  conflicts  of 
politics,  should  not  itself  be  or  becoipe  a  politi- 
cal machine.  The  bill  now  under  considera- 
tion ia  framed  upon  widely  different  princi- 
ples. It  carefully  provides  that  no  one  but  a 
partisan  shall  be  appointed,  or  can  under  any 
circumstances  hold  ihe  office.  In  a  board 
composed  of  four  persons  two  political  parties 
are  each  represented  by  two  adherents,  and  in 
case  of  a  dii«agreement,  practically  certain  to 
occur,  the  legislature  has  designated  a  person 
to  discharge  its  functions  until  such  time  as  the 
members  may  be  able  to  agree.  We  think  that 
the  plaintiffs  were  entitled  to  maintain  the  ac- 
tion, and  that  it  was  not  prematurely  brought 
WUliami  v.  Boynton,  147  N.  Y.  426;  Flood  v. 
Van  Wormer,  Id.  284.  The  Judgment  should 
be  affirmed,  with  ooatfli 

Andrews,  Ch.  J.,  and  Vajiii*  J.,  concur 
in  that  result  on  the  grounds: 

1.  That  a  minority  of  the  common  council 
is  not  a  city  authority,  within  the  meaning  of 
§  2  of  art.  10  of  the  Constitution. 

2.  That  the  clause  prescribing  the  qualifica- 
tion of  the  police  commissioners  is  so  connected 
with  the  purpose  of  the  act  and  the  object  in 
view  that  it  cannot  be  said  that  it  was  not  an 
essential  part  of  the  scheme  of  the  act,  and 
may  therefore  be  rejected,  leaving  the  remain- 
der of  the  act  to  stand. 

Bartlett,  J.,  dissenting: 

This  appeal  presents  the  question  whether 
chapter  427  of  the  Iaws  of  1806,  amending  ex- 
ibting  statutes  and  repealing  others  for  the  pur- 
pose of  reorganizing  the  police  board  and  the 
police  force  of  the  city  of  Albany,  is  constitu- 
tional. The  plaintiffs  are  taxpayers  of  the  city 
of  Albany,  who  secured  a  judgment  at  special 
term  perpetuallv  enjoining  the  common  coun- 
cil of  that  city  from  electing  or  appointing  po- 
lice commissioners  under  the  act  in  question, 
upon  the  ground  that  it  is  unconstitutional. 
The  appellate  division,  third  department,  hav- 
ing affirmed  the  judgment,  this  appeal  is  taken. 

The  questions  involved  were  exhaustively 
discussed  by  the  courts  below,  and  in  the  ap- 
pellate division  many  general  legal  proposi- 
tions were  debated  at  great  length,  and  forti- 
fied by  citations  of  authority,  concerning  which 
there  can  be  no  real  difference  of  opinion.  It 
goes  without  saying  that  under  our  form  of 
government  the  majority  are  to  rule,  and  that 
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the  principle  of  local  felf-governicent  is  reoog 
Dized  and    protected  Id  toe  ConstitutioD  and 
statates   of  tbe  state.    If  the  act  now  under 
review  subverts  either  of  these  great  principles 
of   popular  government,  it  must  be  declared 
unconstitutional    and    void.    I  shall   refrain 
from    discussing    the    propositions    pressed 
upon  the  attention  of  the  court  involving  gen 
eral  principles,  and  consider  only  the  specific 
:^round8  upon  which  tbe  act  is  attacked. 
"  Section  1  of  the  act  amends  §  S  of  chap.  77, 
Laws  of  1870.    Amongother  new  provisions 
are  the    following:    "Tbe   police   hoard  of 
tbe  city  of  Albany  shall  consist  of  four  po- 
lice   commissioners,   not    more  tban  two  of 
whom  shall  belong  to  tbe  same  political  party 
or    organization,    and    who   sball  be  chosen 
and  bold  ofBce  as  hereinafter  provided.   .   .   . 
^o  person  is  eligible  to  the  ofBce  of  police  com- 
ntissioner  unless,  at  the  time  of  bis  election, 
be  is  a  member  of  the  political  party  or  or- 
ganization having  the  higbest  or  next  highest 
representation  in  the  common  council."    The 
first  quoted  sentence,  in  so  far  as  it  limits  eligi- 
bility, is  not  in  violation  of  the  Constitution, 
as  this  court  approved  similar  phraseology  in 
Rogers  v.  Buffalo,  128  N.  Y.  173,  9  L.  R.  A. 
079.    The  second  quoted  sentence,  which  prac- 
tically confines  eligibility  to  members  of  the 
two  great  political  parties,  cannot,  I  think,  be 
sustained  as  a  constitutional  provision.     If  this 
latter  sentence  can  be  eliminated  from  tbe  sec- 
lioD  where  it  is  found,  and  still  leave  tbe  act 
complete  in  itself,  apd  capable  of  enforcement, 
it  disposes  of  one  of  tbe  principal  objections 
relied   upon    by   tbe    plaintiffs,   and    greatly 
simplifies  this  discussion.     With  this  uncon- 
stitutional provision  stricken  out,  tbe  section 
would  provide  that  the  number  of  police  com- 
missioners should  be  four,  not  more  than  two 
of  whom  shall  belong  to  tbe  same  political 
party.     In  tbe  Bogen  Case,  128  N.  Y.  173,  9 
L.  U.  A.  579,  the  civil  service  act  was  attacked 
on  tbe  ground  that  the  limitation  placed  upon 
the  governor  in  appointing  commissioners,  to 
tbe  ( ffect  that  not  more  than  two  of  the  three 
commissioners   should  **be  adherents  of  the 
same  party,"  rendered  the  act  unconstitutional 
and  void,  as  violating  that  provision  of  tbe  Con- 
stitution which  declares  that  **no  member  of 
this  state  sball  be  disfranchised  or  deprived  of 
any  of  the  rights  or  privileges  secured  to  any 
citizen  thereof,  unless  by  the  law  of  tbe  land 
or  judgment  of  his  peers."    Art.  1,  §  1.    It 
was  also  claimed  to  violate  that  part  of  §  6  of 
art.  1  which  declares  that  no  person  sball  be 
•'deprived  of  life,  liberty,  or  property  without 
due  process  of  law."    Still  an  other  ground  was 
arged  that  the  act  was  in  conflict  with  art.  13 
<>f  ^  1,  as  exacting  an  unlawful  test  of  eligibility 
for  public  otfice.    Judge  Peckbam,  in  deliver- 
ing the  opinion  of  the  court,  refers  to  tbe  fact 
that  provisions  of  a  similar  nature  are  contained 
in  numerous  statutes,  the  latest  being  tbe  slate 
railroad  commission  and    tbe  state  board  of 
arbitration.      While  no  conclusive  argument 
can  be  based  upon  such  legislation,  it  is  proper 
to  refer  to  it  as  showing  the  practical  construc- 
tion of  tbe  Constitiition  which  bas  been  acqui- 
esced in  for  many  years.    A  few  sentences  from 
Judee  Peckbam's  opinion  disclose  tbe  precise 
eyound  on  which  this  court  rested  its  decision. 
The  opinion,  after  calling  attention  to  the  fact 
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that  the  legislation  under  review  waa  an  effort 
to  do  awav  with  tbe  "semi  barbarous  mazim" 
that  *'to  the  victors  belong  the  spoils,"  and  re 
place  it  by  a  system  of  appointment  based 
solely  upon  merit,  administered  by  a  comnus< 
sion  that  could  not  be  made  up  exclusively  of 
the  adherents  of  any  one  political  party,  goes 
on  to  sayi  "The  appellant  bases  his  argument 
upon  the  proposition  that  every  citizen  has  a 
right,  which  is  protected  by  the  Constitution, 
to  be  regarded  as  eligible  to  hold  any  office, 
unless  the  Constitution  has  itself  nrescribed 
certain  qualifications  for  such  holding.  He 
then  asserts  that  the  statute  in  question  violates 
this  constitutional  right"  The  court,  after 
stating  that  it  was  not  necessary  to  pass  upon 
the  correctness  of  this  general  claim,  said: 
**We  think  his  right  to  be  regarded  as  eligible 
to  bold  office  under  this  statute  is  full^  recog- 
nized when  he  stands  on  an  equal  footmg  with 
others  of  his  class,  all  of  whom  are  eligible. 
.  .  .  It  must  be  remembered  that  there  is 
nothing  in  this  statute  which  compels  the  ap 
pointment  of  even  one  member  of  any  political 
party.  It  simply  prevents  the  appointment  of 
more  tban  two  from  such  party.  .  .  .  Tbe 
purpose  of  tbe  provision  is,  of  course,  plain. 
It  seeks  to  secure  the  appointment  of  persons 
who  are  not  all  of  tbe  same  political  views,  and 
thus  to  provide  for  a  representation  in  the  body 
so  appointed,  of  different  and  probably  con- 
flicting interests  in  tbe  state.  We  cannot 
believe  that  tbe  section  in  question  does  or  was 
intended  to  operate  so  as  to  prevent  tbe  execu- 
tion of  such  a  purpose  so  carried  out."  This 
reasoning  applies  with  *  equal  force  to  the  case 
at  bar,  and  must  be  deemed  oonclusive.  The 
fact  that  we  are  dealing  now  with  tbe  police 
commissioners  of  a  city,  and  that  tbe  Rogers 
Gene  treats  of  a  state  commission,  does  not 
affect  the  situation.  The  question  of  tbe  au- 
thority conferred  upon  the  common  council 
and  its  legality  is  not  bexe  considered,  but  will 
be  dealt  with  later. 

I  come,  then,  to  the  provision  that  no  x)er8on 
Is  eligible  to  the  office  of  police  commissioner 
unless  at  the  time  of  his  election  he  is  a  meml)er 
of  the  political  party  or  organization  having 
the  highest  or  next  highest  representation  in 
the  common  council.  The  effect  of  this  pro- 
vision is  to  exclude  from  eligibility  all  persons 
who  do  not  belong  to  one  or  tbe  other  of  the 
great  political  parties  of  the  country.  This  is 
the  practical  disfranchisement  of  a  numerous 
class  of  citizens,  and  violates  the  Constitution 
(art.  1,  §1).  I  do  not  refer  to  legislative  lim- 
itations requiring  skilled  knowledge  in  tbe  ap- 
pointee when  the  duties  of  the  position  call 
for  it,  as  that  situation  would  present  a  very 
different  question,  even  if  tbe  Constitution  was 
silent  as  to  tbe  qualifications  of  the  officer. 
Tbe  case  at  bar  presents  an  instance  of  tbe  ar< 
bitrary  and  unexplained  exclusion  of  a  con- 
siderable number  of  tbe  citizens  of  Albany 
from  tbe  class  eligible  to  fill  the  office  of  police 
commissioner.  No  sufficient  reason  bas  been 
suggested  for  such  legislation.  In  Barker  v. 
People,  3  Cow.  686.  15  Am.  Dec.  822.  the  court 
of  errors,  in  construing  the  penal  provisions  of 
an  act  to  suppress  dueling,  had  occasion  to  dis- 
cuss this  question  of  arbitrary  exclusion  from 
eligibility  to  office,  and  uses  this  language 
(p.  708):    "Eligibility,  to  office,  therefore,  b^ 


424 


Nbw  Yobx  Coubt  ov  Appeals. 


Oct.. 


loDgs  DOt  exclusively  or  especially  to  electors 
enjoying  the  right  of  suffrage.  It  belongs 
equally  to  all  persons  whomsoever,  not  ex- 
cluded by  the  Constitution.  I  therefore  con- 
ceive it  to  be  entirely  clear  that  the  legislature 
cannot  establish  arbitrary  exclusions  from 
oflSce,  or  any  general  regulation  requiring 
qualid cations  which  the  Constitution  has  not 
required." 

it  is  further  urged  on  behalf  of  the  plaintiffs 
that  this  provision  we  are  considering  pre- 
scribes a  political  test,  in  violation  of  art.  13  of 
§  1  of  the  Constitution.  As  the  provision  is 
void  for  reasons  already  stated,  it  is  unneces- 
sary to  consider  this  point  in  detail,  but  I  am 
of  opiDion  it  is  well  taken. 

We  come,  then,  to  the  question  whether,  if 
this  provision  is  eliminated  from  the  section 
where  it  stands,  the  act  will  remain  complete 
in  itself,  and  be  capable  of  enforcement.  It 
cannot  be  assumed  that  the  main  object  of  the 
amendatory  statute  was  to  provide  that  the 
police  commissioners  should  belong  to  one  or 
the  other  of  the  great  political  parties.  It  is 
rather  to  be  inferred  that  the  legislature  was 
seeking  to  remove  the  board  from  partisan  con- 
trol, and  the  general  legal  presumption  is  that 
It  intended  to  enact  a  constitutional*  measure. 
8o  far  as  providing  for  eligibility  is  concerned, 
^  1  of  the  act  would  be  complete  and  constitu- 
tional if  permitted  to  stand  with  the  sole 
provision  that  not  more  than  two  of  the  four 
commissioners  should  belong  to  the  same  polit- 
ical party  or  organization.  The  general  scope 
and  object  of  the  act  would  not  be  in  any  way 
lmpaire<l  by  this  change.  This  court  has  re- 
cently reaffirmed  the  well-settled  principle  that, 
where  the  void  provisions  of  an  act  are  separa- 
ble from  those  that  are  lawful,  and  that  which 
remains  is  capable  of  being  executed,  it  may 
be  treated  as  constitutional.  Be  I^'eto  York  db 
L.  L  Bridge  Co.  v.  Smith,  148  N.  Y.  540,  654. 
The  application  of  this  principle  to  the  case  at 
bar  leads  to  the  elimination  of  the  unconstitu- 
tional provision,  and  permits  the  act  to  be  car- 
ried into  effect  without  it. 

The  next  ground  of  attack  upon  the  act  is 
that  certain  provisions  of  g  1  are  violative  of 
art.  10  of  §  2  of  the  Constitution,  which  pro- 
vides that  "all  city,  town,  and  village  officers, 
whose  election  or  appointment  is  not  provided 
for  by  this  Constitutioiv  shall  be  elected  by  the 
electors  of  such  cities,  towns,  and  villages,  or 
of  some  division  thereof,  or  appointed  by  such 
authorities  thereof  as  the  legislature  shall  desig- 
nate for  that  purpose.  All  other  officers  whose 
election  or  appointment  is  not  provided  for  by 
this  Constitution,  and  all  officers  whose  offices 
may  hereafter  be  created  by  law,  shall  be 
elected  by  the  people  or  appointed,  as  the  legis- 
lature may  direct."  Section  1  of  the  act  pro- 
vides: **0n  the  1st  Monday  after  the  passage 
of  this  act  the  common  council  shall  meet  at  8 
o'clock  in  the  evening;  in  the  common  council 
chamber,  and  shall  proceed  to  elect  four  per- 
sons, residents  and  freeholders  in  the  city,  as 
such  police  commissioners,  and  for  the  purpose 
of  such  meeting  the  members  attending  shall 
constitute  a  quorum.  Each  member  of  the 
common. council  sball  he  entitled  to  vote  for 
nor  more  than  two  of  such  persons,  and  the 
four  persons  receiving  the  highest  number  of 
votes  shall  he  such  police  commissioners."    It 
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was  undoubtedly  the  intention  of  the  lesisla- 
ture  to  designate  the  common  council  as  a  body, 
to  appoint  the  police  commissioners  under  this 
act  in  pursuance  of  the  provisions  of  the  Con 
stitution  Just  quoted.  While  it  does  not  seem 
to  be  seriously  questioned  that  the  common 
council  is  a  city  authority  under  the  Constitu- 
tion, it  is  insisted  that  the  legislature  had  no 
power  to  direct  or  restrict  its  action  in  the  ap- 
pointment of  police  commissioners.  As  the 
Constitution  authorizes  the  legislature  to  im- 
pose this  new  duty  of  appointing  the  police 
commissioners  upon  the  common  council,  it 
seems  reasonable  that  it  should  prescribe  the 
details  of  procedure,  pntvided  it  does  not  de- 
prive the  appointing  authority  of  the  power  to 
act  in  the  premises.  Has  the  common  council, 
in  any  proper  legal  sense,  been  deprived  of  the 
power  conferred  upon  it  b^  the  act  in  questioof 
The  plaintiff's  insist  that  it  has,  in  several  im- 
portant particulars. 

The  first  point  made  is  that  the  common 
council,  in  this  one  instance,  is  deprived  of  the 
power  to  act  as  a  collective  official  body  in  the 
usual  manner.  This  point  refers  to  the  pro 
vision  of  g  1.  already  quoted,  requiriog  the 
common  council  to  meet  at  a  time  and  plac^e 
designated:  and  further  enacts  that  "for  the 
purposes  of  such  meeting  the  members  attend- 
ing shall  constitute  a  quorum."  The  very  ob- 
vious reason  for  this  provision  as  to  quorum 
was  to  secure  prompt  action,  and  prevent  ob- 
structive tactics  on  the  part  of  those  aldermen 
who  miffht  be  opposed  to  carrying  this  act  into 
effect.  Full  notice  of  this' meeting  appears  on 
the  face  of  the  act.  and  ever^  alderman  was  at 
liberty  to  take  part  in  the  acUon  of  the  common 
council,  if  he  saw  fit  to  attend.  It  was  compe- 
tent for  the  legislature,  '*for  the  purposes  of 
such  meetiug,"  to  provide  for  a  special  quorum 
in  order  to  compel  full  attendance  and  speedy 
action.  It  rested  wholly  with  the  aldermen  to 
preserve  the  old  quorum.  The  same  line  of 
reasoning  Justifies  the  provision  that  the  com- 
mon council  should  irHnsact  no  other  business 
until  the  police  commissioners  were  elected. 

The  next  point  taken  against  the  act  is  based 
on  the  provision  of  §  1,  tliat  each  member  of 
the  common  council  shall  be  entitled  to  vote 
for  not  more  than  two  of  the  four  police  com- 
missioners. The  argument  against  the  validity 
of  this  provision  loses  much  of  its  force  by 
dropping  out  of  g  1  the  unconstitutional  pro- 
vision which  limits  eli^bility  to  the  members 
of  the  two  great  political  bodies.  We  then 
have  an  act  which  provides,  with  the  sanction 
of  this  court  speaking  in  the  Bogen  Case,  123 
N.  T.  178,  9L.  R.  A.  679,  that  only  twoof  the 
four  police  commissioners  shall  belong  to  the 
same  political  party.  If  this  salutary  principle, 
approved  by  this  court,  is  to  be  carried  out  by 
appropriate  legislation,  why  may  not  a  mem- 
ber of  the  common  council  be  restricted  in  his 
vote  to  two  of  the  candidates,  in  order  to  se- 
cure that  result,  precisely  as  the  governor  was 
limited  to  namiog  but  two  adherents  of  any 
one  political  party  in  making  his  appointment 
of  civil  service  commissioners  with  the  ap- 
proval of  this  court  in  the  Hogen  Ctisef  If 
the  effort  to  constitute  public  boards  to  some 
extent  nonpartisan  or  bipartisan  by  legislation 
that  make^  it  impossible  for  all  the  members  to 
belong  to  one  political  party  or  organization  is 
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Gommeiidable,  ana  approved  by  this  court  as 
oonstitutioDal,  why  are  not  minor  provisioos  in 
an  act  calculated  to  accomplish  the  desired  re- 
sult not  only  necessary,  but  legal?  With 
what  propriety  or  logic  can  it  be  said  in  the 
case  at  bar  that  the  common  council  of  the 
city  of  Albany,  and  every  member  thereof  is 
vested  with  the  indefeasible  legal  right  to  vote 
for  all  four  of  the  police  comn-.iasioners.thereby 
defeating  the  will  of  the  legislature  hs  consti- 
tutionally expressed,  and  rendering  impossible 
the  creation  of  a  nonpartisan  TOard?  The 
legislature  has  not  invaded  the  rieht  of  its 
constituUonal  aeent  to  appoint  this  board. 
With  the  act  stripped  of  the  provision  confining 
eligibility  to  members  of  the  two  great  political 
parties,  the  common  council  is  free  to  select  its 
board  of  police  coromissioners  from  the  entire 
body  of  freeholders  in  the  city  of  Albany,  sub- 
ject only  to  the  constitutional  restraints  imposed 
by  the  act  in  order  to  secure  a  nonpartisan 
board.  The  appellants  have  urged  the  argu- 
ment of  practical  construction  with  great  ear- 
nestness, and  insist  that  years  of  legislative 
interpretation  of  th^  Constitution  and  the  prac- 
tical construction  given  to  a  statute  by  the 
public  oflScers  of  the  state,  and  acted  upon  by 
the  people  thereof,  are  decisive  in  esse  of  doubt. 
iV0p20,  WiUiams,  v.  Dayton,  65  N.  Y.  867, 
377;  PeopU  v.Bmelm.  O0.92N.Y.  387;  People, 
Eintfeld,  ▼.  Murray,  149  N.  T.  307,  82  L.  R. 
A.  344. 

I  am  not  able,  within  the  reasonable  limits 
of  this  dissenting  opinion,  to  examine  the  nu- 
merous statutes  and  precedents  to  which  we 
have  been  referred,  although  I  do  not  fail  to 
recognize  their  persuasive  force;  but,  for  rea- 
sons already  stated,  I  think  it  was  competent 
for  the  legislature  to  provide  that  each  mem- 
ber of  tlie  common  council  should  be  entitled 
to  vote  for  not  more  than  two  of  the  police 
commissioners,  and  in  so  doing  it  did  not  vio- 
late the  principle  of  local  self-government, 
but  carried  out  the  bipartisan  policy  approved 
by  this  court 

I  will  only  state  my  conclusions  as  to  some 
of  the  remaining  points  argued  at  the  bar. 

Objection  is  made  to  the  provision  that,  if  a 
vacancy  shall  occur  in  the  board  of  police  com- 
missioners, otherwise  than  by  expiration  of 
term,  it  shall  be  filled  by  appointment  by  the 
mayor  upon  the  written  recommendation  of  a 
majority  of  the  members  of  the  common  coun- 
cil belonging  to  the  same  political  party  or  or- 
gsnization  as  the  police  commissioner  whose 
ofBce  shall  become  vacant.  Unless  some  mode 
of  procedure  is  provided  to  maintain  the  non- 
partisan character  of  the  board  in  filling  va 
cancies,  the  purpose  of  the  act  in  thi<t  regard 
might  easily  be  defeated.  Having  that  end 
in  view,  I  see  no  objection  to  the  provision  un- 
der consideration. 

Attack  is  made  on  the  provision  in  g  4  of 
the  act  that,  in  case  of  a  failure  of  the  board 
to  appoint  a  chief  of  police,  then  the  senior 
captain  of  police,  on  January  1,  1896,  shall  act 
as  such,  and  possess  all  the  powers  and  per- 
form all  the  duties  of  the  chief  of  police,  and 
receive  the  salary  of  chief  of  police,  until 
the  board  shall  make  an  appointment.  In 
case  of  the  failure  of  the  board  to  appoint  the 
captains  or  serseants  provided  for  by  this  act, 
then  it  is  the  duty  of  the  chief  or  the  acting 
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chief,  "tb  assign  members  of  the  police  force 
to  perform  such  duties  until  the  board  shall 
make  such  appointment."  The  plaintiffs 
claim  that  when  the  senior  captain  is  given 
the  power  of  chief  of  police  he  is  given  new 
powers  and  invested  with  the  duties  and  emol- 
uments of  a  distinctively  new  office,  in  direct- 
hostility  to  the  command  of  the  organic  law. 
This  is  not  the  effect  of  the  provision  as  to  the 
senior  captain's  duties  in  case  the  board  failed 
to  appoint  a  chief  of  police.  No  new  office  is 
created.  The  duties  of  the  chief  of  police  are 
devolved  upon  the  senior  captain  in  a  certain 
emergency,  which  might  arise  in  a  board  con- 
sisting of  four  members,  if  tied,  as  to  the  ap 
pointment  of  a  chief  of  police.  The  senior 
captain  was  to  act  only  during  an  interregnum, 
if  at  all,  in  order  to  preserve  the  efficiency 
of  the  force  in  case  the  police  board  failed 
to  act  promptly  for  any  reason.  A  provision 
like  this,  seeking  to  guard  against  a  mere  pos 
sible  danger,  is  in  no  legal  senile  an  appoint 
ment  to  public  office  by  the  legislature.  It  is 
no  more,  in  legal  effect,  than  saying  that, 
when  a  regular  officer  is  disqualitied  to  act  in 
a  given  case,  some  other  official  may  discharge 
his  duties  on  that  occasion.  Be  Bathatoaps 
Win.  71  N.  Y.  288. 

The  point  is  made  that  the  provision  that 
no  person  shall  be  eligible  to  appointment  on 
the  police  force  who  is  over  forty  years  of  age 
is  in  violation  of  the  civil  service  provisions  of 
the  Constitution.  It  is  a  common  practice  in 
mili'ary  and  police  organizations  not  to  re 
ceive  new  members  who  are  over  a  certain 
specified  age.  This  is  supposed  to  conduce 
to  the  efficiency  of  the  force,  and  any  reason- 
able legislation'in  this  direction  is  valid. 

The  other  points  raised  on  the  briefs  have 
been  considered,  but  will  not  be  discus<)ed. 
I  am  clearly  of  opinion  that  the  act  under 
consideration  is  constitutional  and  valid,  ex- 
cept as  to  the  clause  limiting  eligibility  to  the 
office  of  police  commissioner  to  membership 
in  the  two  great  political  parties,  which  should 
be  eliminated  therefrom.  The  judgment  ap 
pealed  from  should  be  reversed,  and  judgment 
ordered  for  defendants  in  conformity  with 
this  opinion, 

Martin»  J. ,  dissenting: 

The  only  question  involved  In  this  case  is 
the  constitutionality  of  chapter  427  of  the 
Laws  of  1896.  The  principal  question  re- 
lates to  the  validity  of  §  1  of  that  act,  which 
amends  §  8  of  title  12  of  chap.  77  of  the  Laws 
of  1870.  Whether  this  act  was  politic  or  im- 
politic, wise  or  unwise,  is  not  to  be  considered 
by  this  court,  as  the  authority  to  determine 
those  questions  is  vested  in  the  legislsture 
alone.  The  power  of  the  legislature  to  pass 
such  laws  as  it  may,  in  its  discretion,  deem 
proper,  and  for  the  best  interests  of  the  state. 
or  any  division  thereof,  or  of  the  wUole  or  any 
portion  of  its  inhabitants,  has  been  conferred 
upon  the  senate  and  assembly,  aad  is  absolute 
and  unlimited,  unless  in  conflict  with  some  pro- 
vision of  the  Federal  or  stMe  Constitution. 
Const  art.  3,  §  1.  While  thepeople  of  the  state 
are  sovereign  and  originaUy  possessed  the  sole 
power  of  legi4ation,  yet^they  have  delegated' 
that  power  to  the  senatf  and  assembly,  except 
as  they  aie  restricted  by  constitutional  Hmit.i 
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loners  not  ezclusively  or  especiallj  to  electors 
enJoylDg  the  rigbt  of  suffrage.  It  belongs 
equally  to  all  persons  whomsoever,  not  ex- 
cluded by  the  Constitution.  I  therefore  con- 
ceive it  to  be  entirely  clear  that  the  legislature 
cannot  establish  arbitrary  exclusions  from 
office,  or  any  general  regulation  requiring 
qualifications  which  the  Constitution  has  not 
required." 

It  is  further  urged  on  behalf  of  the  plaintiffs 
that  this  provision  we  are  considering  pre- 
scribes a  political  test,  in  violation  of  art.  18  of 
§  1  of  the  Constitution.  As  the  provision  is 
void  for  reasons  already  stated,  it  is  unneces- 
sary to  consider  this  point  in  detail,  but  I  am 
of  opinion  it  is  well  taken. 

We  come,  then,  to  the  question  whether,  if 
this  provision  is  eliminated  from  the  section 
where  it  stands,  the  act  will  remain  complete 
in  itself,  and  be  capable  of  enforcement.  It 
cannot  be  assumed  that  the  main  object  of  the 
amendatory  statute  was  to  provide  that  the 
police  commissioners  should  belong  to  one  or 
the  other  of  the  great  political  parties.  It  is 
rather  to  be  inferred  that  the  legislature  was 
seeking  to  remove  the  board  from  partisan  con- 
trol, and  the  general  legal  presumption  is  that 
it  intended  to  enact  a  constitutional*  measure. 
So  far  as  providins  for  eligibility  is  concerned, 
§  1  of  the  act  would  be  complete  and  constitu- 
tional if  permitted  to  stand  with  the  sole 
provision  that  not  more  than  two  of  the  four 
commissioners  should  belong  to  the  same  polit- 
ical party  or  organization.  The  general  scope 
and  object  of  the  act  would  not  m  in  any  way 
impaired  by  this  change.  This  court  lias  re- 
cently reaflirmed  the  well-settled  principle  that, 
where  the  void  provisions  of  an  act  are  separa- 
ble from  those  that  are  lawful,  and  that  which 
remains  is  capable  of  being  executed,  it  may 
be  treated  as  constitutional.  Be  New  York  dt 
L.  L  Bridge  Co.  v.  Qmiih.  148  N.  Y.  540,  654. 
The  application  of  this  principle  to  the  case  at 
bar  leads  to  the  elimination  of  the  unconstitu 
tional  provision,  and  permits  the  act  to  be  car- 
ried into  effect  without  it. 

The  next  ground  of  attack  upon  the  act  is 
that  certain  provisions  of  g  1  are  violative  of 
art.  10  of  §  2  of  the  Constitution,  which  pro- 
vides that  "all  dty,  town,  and  village  officers, 
whose  election  or  appointment  is  not  provided 
for  by  this  Constitutioi^  shall  be  elected  by  the 
electors  of  such  cities,  towns,  and  villages,  or 
of  some  division  thereof,  or  appointed  by  such 
authorities  thereof  as  the  legislature  shall  desig- 
nate for  that  purpose.  All  other  officers  whose 
election  or  appointment  is  not  provided  for  by 
this  Constitution,  and  all  officers  whose  offices 
may  hereafter  be  created  by  law,  shall  be 
elected  by  the  people  or  appointed,  as  the  legis- 
lature may  direct."  Section  1  of  the  act  pro- 
vides: *'0n  the  1st  Monday  after  the  passage 
of  this  act  the  common  council  shall  meet  at  8 
o'clock  in  the  evening  in  the  common  council 
chamber,  and  shall  proceed  to  elect  four  per- 
sons, residents  and  freeholders  in  the  city,  as 
such  police  commissioners,  and  for  the  purpose 
of  such  meeting  the  members  attending  shall 
constitute  a  quorum.  Each  member  of  the 
common. council  shall  be  entitled  to  vote  for 
nor  more  than  two  of  such  persons,  and  the 
four  persons  receiving  the  highest  number  of 
votes  shall  be  such  police  comimissioners."    It 
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was  undoubtedly  the  intention  of  the  legisla- 
ture to  designate  the  common  council  as  a  body, 
to  appoint  the  police  commissioners  under  this 
act  m  pursuance  of  the  provisions  of  the  Coo 
stitution  Just  quoted.  While  it  does  not  seem 
to  be  seriously  questioned  that  the  common 
council  is  a  city  authority  under  the  Constitu- 
tion, it  is  insisted  that  the  legislature  had  no 
power  to  direct  or  restrict  its  action  in  the  ap- 
pointment of  police  commissioners.  As  the 
Constitution  authorizes  the  legislature  to  im- 
pose this  new  duty  of  appointing  the  police 
commis.sioners  upon  the  common  council,  it 
seems  reasonable  that  it  should  prescribe  the 
details  of  procedure,  provided  it  does  n«»t  de- 
prive the  appointing  authority  of  the  power  to 
act  in  the  premises.  Has  the  common  council, 
in  any  proper  legal  sense,  been  deprived  of  the 
power  conferred  upon  it  by  the  act  in  question? 
The  plaintiff's  insist  that  it  has.  In  several  im- 
portant particulars. 

The  first  point  made  is  that  the  common 
council,  in  this  one  instance,  is  deprived  of  the 
power  to  act  as  a  collective  official  body  in  the 
usual  manner.  This  point  refers  to  the  pro 
vision  of  §  1.  already  quoted,  requiring  the 
common  council  to  meet  at  a  time  and  place 
designated:  and  further  enacts  that  "for  ihe 
purposes  of  such  meeting  the  members  attend- 
ing shall  constitute  a  quorum."  The  very  ob- 
vious reason  for  this  provision  as  to  quorum 
was  to  secure  prompt  action,  and  prevent  ob- 
structive tactics  on  the  part  of  those  aldermen 
who  miffbt  be  opposed  to  carrying  this  act  into 
effect.  Full  notice  of  this' meeting  appears  on 
the  face  of  the  act,  and  ever^  alderman  was  at 
liberty  to  take  part  in  the  acuon  of  the  common 
council,  if  he  saw  fit  to  attend.  It  was  compe- 
tent for  the  legislature,  **for  the  purposes  of 
such  meeting,"  to  provide  for  a  special  quorum 
in  order  to  compel  full  attendance  and  speedy 
action.  It  rested  wholly  with  the  aldermen  to 
preserve  the  old  quorum.  The  same  line  of 
reasoning  justifies  the  provision  that  the  com- 
mon council  should  irnnsact  no  other  husiness 
until  the  police  commiKsioners  were  elected. 

The  next  point  taken  against  the  act  is  based 
on  the  provision  of  §  1,  ttiat  each  member  of 
the  common  council  shall  be  entitled  to  vote 
for  not  more  than  two  of  the  four  police  com- 
missioners. The  argument  against  the  validi t y 
of  this  provision  loses  much  of  its  force  by 
dropping  out  of  §  1  the  unconstitutional  pro- 
vision which  limiu  elija^bility  to  the  members 
of  the  two  great  political  tlodiea.  We  then 
have  an  act  which  provides,  with  the  sanction 
of  this  court  speaking  in  the  Rogers  Caee,  123 
N.  Y.  178,  9L.  R  A.  579,  that  only  two  of  the 
four  police  commissioners  shall  bdong  to  the 
same  political  party.  If  this  salutary  principle, 
approved  by  this  court,  la  to  be  carried  out  by 
appropriate  legislation,  why  may  not  a  mem- 
ber of  the  common  council  be  restricted  in  his 
vote  to  two  of  the  candidates,  in  order  to  se- 
cure that  result,  precisely  as  the  governor  was 
limited  to  naming  but  two  adherents  of  any 
one  political  party  in  making  his  appointment 
of  civil  service  commissioners  with  the  ap- 
proval of  this  court  in  the  Roger e  Ctuet  If 
the  effort  to  constitute  public  boards  to  some 
extent  nonpartisan  or  bipartisan  by  legislation 
that  maketf  it  impossible  for  all  the  members  to 
belong  to  one  political  party  or  organization  is 
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two  penoDS  for  such  office.  Chapter  615  of 
the  Laws  of  1874  iBlated  to  the  election  of 
aldermen  in  the  city  of  New  York,  and  pro- 
vided that  three  should  be  elected  for  each 
ward  except  the  eiieiith,  hut  that  no  TOter 
should  TOte  for  more  than  two.  The  same 
principle  has  existed  in  statutes  relating  to  the 
appointment  of  election  officers  since  the  or- 
ganization of  our  state  gOTemment,  although 
not  protected  by  any  constitutional  provision 
before  the  amendment  of  1894,  the  obvious 
purpose  of  which  was  to  forbid  any  change 
io  these  time-honored  laws.  The  statutes  ad- 
ready  referred  to  sufficiently  show  the  course 
of  legislation  in  this  state  upon  the  subject, 
and  render  the  examination  of  other  statutes 
qutte  unnecessary. 

If  all  the  various  statutes  of  the  state  relat- 
ing to  the  ffoyernment  of  cities  which  contain 
provMons  inyolving  the  principle  contained 
iD  (he  statute  under  consideration  are  to  be 
held  void,  it  must  result  in  a  general  derange- 
ment of  ttie  affairs  of  all  the  cities  in  the  state, 
and  lead  to  boundless  confusion  in  matters  re- 
lating to  their  government.     ''An  unconstitu- 
tional  act  is  as  if  it  had  never  been  passed  by 
the  legislature.    It  can  confer  no  rights  and 
afford  no  protection."    Chenango  ^idge  Co, 
V.  Paige,  88  N.  Y.  178,  190,  88  Am.  Rep.  407; 
Gooley,  Const.  Lim.  188,  Endlicb,  Interpreta- 
tion of  Statutes,  §  858.     Relying  upon  the  va- 
lidity of  this  principle,  commissions  for  the 
police,  fire,  ana  other  departments  of  the  vari- 
ous cities  have  been  organized  under  statutes 
containing  the  identicaf  principle  contained  in 
this,  which  must  be  regarded  and  treated  as 
invalid  if  this  sUtute  is  held  void  for  that  rea- 
•on.    If  the  various  statutes  under  which  such 
commissions  have  been  appointed  are  invalid, 
it  must  necessarily  follow  that  all  the  appoint- 
ments made  by  such  commissions  are  also  in- 
valid, and,  consequentlv,  all  the  members  of 
the  police  force,  fire  and  other  departments  of 
inch  cities,  and  all  officers  appointed  by  these 
▼arious  c6mmissions.  are  without  title  to  their 
office,  are  entitled  to  no  compensation,  and 
may  be  held  liable  for  many  acts  they  have 
performed  in  reliance  upon  the  integrity  of  the 

grorisions  of  these  various  statutes.    It  is  to 
e  presumed  that  this  court  will  adhere  to  the 
principle  of  the  decision  in  this  case,  and  it 
must  apply  to  every  such  citv  in  the  state,  and 
be  regarded  as  condemning  all  such  provisions 
in  the  various  statutes  under  which  they  were 
incorporated  or  by  which  they  are  governed, 
fience  the  question  of  their  validity  is  a  far- 
Teaching  one,  and  is  of  great  importance,  in- 
▼olying,  as  it  does,  the  govermental  affairs  of 
nearly  every  city  in  the  state.    Therefore  it 
should  not  be  hastily  or  inconsiderately  held 
iDvalid,  whatever  may  have  been  the  purpose 
which  induced  the  passage  of  this  particular 
^ct.    Its  purpose  roust  be  presumed  to  have 
heen  proper,  especially  in  view  of  the  fact  that 
the  police  and  fire  commissioners  for  that  city 
were  elected  nearly  thirty  years  since,  under  a 
statute  which  included  the  principle  contained 
»n  this.    Not  only  is  every  intendment  in  favor 
Qi  the  validity  of  statutes,  but  no  motive,  pur- 
P<^.  or  intent  can  be  imputed  to  the  legisla- 
ture in  the  enactment  of  a  law  other  than  such 
^sare  apparent  upon  the  face  of  and  gathered 
from  the  law  iteelf.     People,  Bolton,  v.  Albert- 
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«m,  6Cr  N.  Y.  54.  Moreover,  if  the  purpose 
which  induced  its  passage  was  improper,  still 
the  responsibility  is  not  oun,  but  rests  else- 
where. Unless  these  provisions  of  the  statute 
are  plainly  and  clearly  in  substantial  conflict 
with  some  particular  provision  of  the  Consti- 
tutioD,  this  court  should  not  declare  them  void. 
There  should  be  no  reasonable  doubt  of  the 
uDOonstitutionality  of  a  statute  before  it  should 
be  annulled  bv  judicial  action,  and  all  doubt- 
ful queations  should  be  resolved  in  favor  of  the 
valiaity  of  the  act,  or.  as  wss  said  by  Allen,  J.. 
In  I^BCple,  Bolton,  v.  Albertion,  supra:  "A  law 
which  has  received  the  sanction  of  the  legisla- 
ture and  the  approval  of  the  executive  should 
onlv  be  held  void,  as  repugnant  to  the  Consti- 
tution, when  the  repugnancy  is  clearly  dem- 
onstrated." 

From  1897  to  18M  the  leffislature  has  almost 
yearly  passed  statutes  involving  in  some  form 
the  general  principle  oontaine<i  in  the  statute 
under  consideration,  which  have  been  ap- 
proved by  the  executive  and  acted  upon  by 
the  different  municipalities  without  dissent  or 
question.  As  early^  as  1867  that  principle  was 
applied  to  the  election  of  fire  commissioners  in 
the  city  of  Albany,  and  in  1872  was  applied  to 
the  election  of  police  commissioners  for  that 
city.  Thus  for  nearly  thirty  years,  notwith- 
standing the  frequent  changes  of  officers  in  the 
different  municipalities,  a  practical  construc- 
tion has  been  given  to  the  Constitution,  so  far 
as  it  affects  laws  containing  this  principle,  to 
the  effect  that  they  are  valid,  and  controlling 
as  to  the  matters  to  which  they  relate.  The 
practical  construction  ^iven  by  the  legislature 
to  constitutional  provisions,  for  many  yean 
acquiesced  in  and  acted  upon,  unquestioned 
by  the  executive  and  administrative  branches 
of  the  government,  is  entitled  to  controlling 
weight  in  its  interpretation,  and  has  almost  the 
force  of  a  Judicial  exposition.  People,  Wil- 
liame,  v.  Dayton,  55  N.  Y.  867,  878;  People  v. 
Home  Ine,  &  (»  N.  Y.  828,  887;  Be  Wank- 
ington,  8.  A.  d  R  B.  Co.  115  N.  Y.  442,  447; 
PeopU,  EintfM,  v.  Murray,  149  N.  Y.  867, 
876,  82  L.  R.  A.  844.  As  was  said  by  Ruger. 
Ch.  J.,  in  the  Home  Ine,  Co.  Cam,  eupra:  '*It 
would  now  seem  too  late  to  raise  a  question  of 
such  importance  and  fran^ht  with  such  dan- 
gerous consequences  to  those  engaged  in  the 
enforcement  of  the  laws."  I  think,  as  was  In 
effect  said  by  Andrews,  Ch.  J.,  in  the  Murray 
Caee,  euvra,  this  legislative  policy  which  has 
prevailea  for  so  long  a  period,  sanctioned  by 
numerous  statutes,  never  questioned  in  the 
courts,  and  acquiesced  in  by  all  departments 
of  the  state  and  municipal  governments,  is  a 
practical  construction  of  the  provision  now  in 
question;  and  this  construction  ought  not  now 
to  be  disturbed.  I  had  supposed  the  forego- 
ing to  be  a  well  established  rule  of  law,  to  be 
applied  with  the  same  certainty  and  uniformity 
as  any  other,  and  not  a  mere  rule  of  conveni- 
ence. If  this  supposition  is  correct,  then  I 
cannot  understand  why  it  should  have  been 
applied  to  sustain  the  excise  law,  and  the  vari- 
ous other  statutes  under  consideration  in  the 
cases  cited,  and  not  in  ibis.  If  tiiere  was  ever 
a  case  where  the  principie  of  practical  con- 
struction should  be  applied,  manifestly  this  la 
one.  Every  correct  principle  and  proper  con- 
sideration require  ii.     The  confusion,  derange 
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tioDS.  Therefore,  before  a  law  can  be  declared 
invalid,  it  must  be  found  to  be  in  conflict  with 
some  provision  of  the  onranic  law.  People, 
Smith,  v.AtVA^r.24  Wend.  216.  290;  Cochran  v. 
Van  Surlay,  20  Wend.  865,  882.  82  Am.  Dec. 
670;  Wynehamer  t.  People,  13  N.  Y.  878,  480; 
Cooley,  Const.  Lim.  6tb  ed.  202,  204:  Bank  of 
Chenango  v.  Broijm^2(i  N.  Y.  467.  469;  PeojOe 
▼.  Cannon,  189  N.  Y.  82,  42;  People,  McLean, 
y.  Flagg,  46  N.  Y.  401,  404;  Rogers  v. 
Buffalo,  128  N.  Y.  178,  181.  9  L.  R.  A.  679. 
The  act  under  consideration,  like  every  other 
statute,  must  b^  upheld,  unless  it  ia  in  plain 
and  substantial  conflict  with  some  particular 

Provision  or  provisions  of  the  Coostitution. 
*eople,  Hochenter,  v.  Brigge,  60  N.  Y.  563. 558; 
PeopU  V.  GiUeon,  109  N.  Y.  389.  897;  FiopU, 
Ketnmler,-  v.  Dureton,  119  N.  Y.  669,  577,  7 
L.  R.  A.  715;  Peorjii,  Ckvrter,  v.  Riee,  185  N.  Y. 
484.  16  L.  R.  A.  886. 

The  respondents  contend  that  the  provisions 
of  this  statute  which  declare  that  not  more 
than  two  of  the  police  commissioners  shall  be- 
loner  to  the  same  party  or  organization,  that 
each  member  of  the  common  council  shall  be 
entitled  to  vote  for  not  more  than  two  of  such 
persous,  and  that  no  person  is  eligible  to  the 
ojQQce,  unless,  at  the  time  of  his  election,  he  is 
a  member  of  the  political  party  or  organization 
having  the  highest  or  next  highest  representa- 
tion in  the  common  council,  are  in  contra- 
vention of  the  Constitution  of  this  state, 
and  consequently  void.  The  general  prin- 
ciple contained  in  these  provisions  is  by  no 
means  new.  For  more  than  a  quarter  of  a 
century  the  current  of  public  opinion  and  of 
Federal  and  state  le^slation  has  been  in  the 
direction  of  establisbine nonpartisan  boards  or 
commissions  for  the  administration  of  Federal, 
state,  and  municipal  affairs.  Without  par- 
ticularly referring  to  the  various  statutes  cre- 
ating boards  of  commissions  for  the  adminis- 
tration of  the  affairs  of  the  Federal  or  state 
government,  bat  confining  our  examination  to 
a  portion  of  the  cities  of  the  state,  we  find 
that  in  some  form  or  other  this  principle  exists 
in  the  statutes  regulating  the  municipal  affairs 
of  a  majority  of  them.  Thus,  in  the  city  of 
Yonkers,  four  commissioners  of  police  are  ap- 
pointed by  the  common  council  by  ballot,  and 
each  member  present  can  vote  for  only  two. 
Laws  1878,  chap.  168.  In  the  city  of  Utica 
the  mayor  appoints  the  police  and  fire  com- 
missioners, two  of  whom  are  appointed  from 
each  of  the  two  principal  political  parties  of 
the  state.  Laws  1874,  chap.  814.  In  the  city 
of  Elmira  such  commissioners  are  appointed 
by  the  common  council,  and  such  appoint- 
ments are  required  to  be  so  made  that  the 
two  principal  political  parties  represented  in 
the  council  shall  be  equally  represented. 
Laws  1875,  chap.  870,  title  8,  §  103,  subd.  2, 
as  amended.  The  charter  of  the  city  of 
Bin^bamion  requires  the  mavor  to  appoint 
four  men  commis.sioners,  two  from  each  of  the 
two  principal  political  parties  of  the  state;  and 
when  a  vacancy  occurs  that  the  common  coun- 
cil shall  appoint  a  successor  in  the  same  man- 
ner. Laws  1881.  chap.  6.  §  1.  An  act  to  es- 
tablish a  board  of  Are  commissioners  for  the 
city  of  Rome  provides  that  the  mayor  shall  ap- 
point four  commissioters,  two  of  whom  shall 
be  selected  from  each  of  the  two  principal 
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political  parties  of  the  state,  and  at  the  expir»> 
tion  of  the  terms  of  any  such  commisaioner, 
his  successor  shall  be  appointed  from  the  po- 
litical party  to  which  the  former  belonged. 
Laws  1881,  chap.  617,  g§  2,  4.  The  charter  of 
the  city  of  Lockport  provides  for  the  appoint- 
ment of  four  police  commissioners,  two  of 
whom  shall  be  members  of  each  of  the  two 
principal  political  parties.  Laws  1882,  chap. 
48.  An  act  to  establish  a  police  department 
of  the  city  of  Buffalo  provides  that  the  mayor 
shall 'appoint  two  citizens  as  commissioners 
of  police,  one  from  each  of  the  two  principal 
parlies,  and  that  in  all  appointments  there- 
after made  the  nonpartisan  character  of  the 
board  shall  be  preserved  and  maintained. 
Laws  1888,  chap.  859.  §  2.  An  act  to  increase 
and  reorganize  the  police  force  in  the  dly  of 
Troy  provides  that  the  common  council  shall 
appoint  two  police  commissioners  of  opposite 
politics,  and  at  the  expiration  of  their  term  the 
successor  of  the  two  whose  terms  of  ofilce 
shall  expire  shall  be  elected  by  ballot  bv  the 
common  council,  but  that  no  member  of  the 
council  shall  vote  for  mo^  than  one  of  such 
commissioners.  Laws  1885,  chap.  64,  §  1. 
Chapter  79  of  the  Laws  of  1877  provided  for 
the  reorganization  of  the  fire  department  of 
the  city  of  Svracuse,  that  such  commissioners 
should  be  elected,  bat  that  no  ballot  should 
contain  more  than  one  name,  and  the  two  per- 
sons receiving  the  highest  number  of  votes 
should  be  elected.  Chapter  17  of  the  Laws  of 
1869  provided  for  the  election  of  four  police 
commissioners  in  that  city,  but  declared  that 
no  ballot  should  contain  more  than  two  names. 
Laws  1874,  chap.  542.  The  charter  of  the  city « 
of  Syracuse  provides  for  a  fire  commission, 
and  also  for  a  police  commission,  and  that  the 
commissioners  then  in  office  should  continue  to 
the  expiration  of  their  term,  when  the  mayor  to 
requiied  to  appoint  as  successors  to  such  com- 
missioners persons  who  shall  belong  to  the 
same  political  parkas  the  commissioners  whom 
they  are  appointed  to  succeed.  The  provisions 
as  to  fire  and  police  commissioners  are  identical. 
Laws  1886,  chap  26,  g$  186,  187, 206, 206.  The 
statute  establishing  a  board  of  police  commis- 
sioners for  tne  city  of  Watertown  requires  the 
mavor  to  appoint  four  commissioners,  two  from 
eadh  of  the  two  principal  political  parties  of 
the  state,  and  that  the  successor  to  any  such 
commissioner  shall  be  a  member  of  the  political 
party  to  which  the  commissioner  whose  office 
has  expired  belonged.  Laws  1885.  chap.  189, 
§  19.  Chapter  255  of  the  Laws  of  1870  pro- 
vides for  the  election  of  four  police  commis- 
sioners for  the  city  of  Oswego,  but  that  no 
ballot  shall  contain  more  than  two  names. 
Chapter  46  of  the  Laws  of  1879  contains  the 
same  provision  as  to  the  election  of  school 
commissioners  for  that  city.  Chapter  197  of 
the  Laws  of  1867  provided  ^or  filling  vacancies 
in  the  board  of  fire  commissioners  in  the  city 
of  Albany,  and  that  no  ballot  should  contain 
more  than  one  name.  Chapter  l^  of  the 
Laws  of  1880  declared  that  no  member  of  the 
common  council  of  the  city  of  Troy,  in  elect- 
ing police  commissioners,  should  vote  for  more 
than  one.  Chapter  186  of  the  Laws  of  1872 
provided  for  the  election  of  four  police  com- 
missioners for  the  city  of  Albany,  but  that  ne 
voter  should  be  entitled  to  vote  for  more  than 
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two  peraoDs  for  such  office.  Chapter  615  of 
the  Laws  of  1874  iBlated  to  the  election  of 
aldermeD  in  the  city  of  New  York,  aod  pro- 
vided that  three  should  be  elected  for  each 
ward  except  the  eighUi,  hut  that  oo  TOter 
should  vote  for  more  than  two.  The  same 
principle  has  existed  in  statntes  relating  to  the 
appointment  of  election  officers  since  the  or- 
ganization of  our  state  government,  although 
not  protected  by  any  constitutional  provision 
before  the  amendment  of  1894,  the  obvious 
purpose  of  which  was  to  forbid  any  change 
in  these  time-honored  laws.  The  statutes  al- 
ready referred  to  sufficiently  show  the  course 
of  legislation  in  this  state  upon  the  subject, 
and  render  the  examination  of  other  statutes 
quite  unnecessarv. 

If  all  the  various  statutes  of  the  state  relat- 
ing to  the  government  of  cities  which  contain 
provisions  Involving  the  principle  contained 
in  the  statute  under  consideration  are  to  be 
held  void,  it  must  result  in  a  general  derange> 
ment  of  the  affairs  of  all  the  cities  in  the  state, 
and  lead  to  boundless  confusion  in  matters  re- 
lating to  their  government.  "An  unconstitu- 
tional act  is  as  if  it  had  never  been  passed  by 
the  legislature.  It  can  confer  no  rights  and 
afford  no  protection."  Chenango  midge  Co, 
V.  Paige,  83  N.  Y.  178,  190.  88  Am.  Rep.  407; 
Gooley,  Const.  Lim.  188,  Endlicb,  Interpreta- 
tion of  Statutes,  §  858.  Relying  upon  the  va- 
lidity of  this  principle,  commissions  for  the 
police,  fire,  and  other  departments  of  the  vari- 
ous cities  have  been  organized  under  statutes 
containing  the  identical  principle  contained  in 
this,  which  must  be  regarded  and  treated  as 
invalid  if  this  statute  is  held  void  for  that  rea- 
son. If  the  various  statutes  under  which  such 
commissions  have  been  appointed  are  invalid, 
it  must  necessarily  follow  that  all  the  appoint- 
ments made  by  such  commissions  are  also  in- 
valid, and,  consequentlv,  all  the  members  of 
the  police  force,  fire  and  other  departments  of 
such  cities,  and  all  officers  appointed  by  these 
various  cbmmissions,  are  without  title  to  their 
office,  are  entitled  to  no  compensation,  and 
may  be  held  liable  for  many  acts  they  have 
performed  in  reliance  upon  the  integrity  of  the 

grovlsions  of  these  various  statutes.  It  is  to 
e  presumed  that  this  court  will  adhere  to  the 
principle  of  the  decision  in  this  case,  and  it 
must  apply  to  every  such  citv  in  the  state,  and 
be  regaitled  as  condemning  all  such  provisions 
in  the  various  statutes  under  which  they  were 
incorporated  or  by  which  they  are  f^overned. 
Hence  the  question  of  their  validity  is  a  far- 
reaching  one,  and  is  of  great  importance,  in- 
volving, as  it  does,  the  govermental  affairs  of 
nearly  every  city  in  the  state.  Therefore  it 
should  not  be  hastily  or  inconsiderately  held 
Invalid,  whatever  may  have  been  the  purpose 
which  induced  the  passage  of  this  particular 
act.  Its  purpose  must  be  presumed  to  have 
been  proper,  especially  in  view  of  the  fact  that 
the  police  and  fire  commissioners  for  that  city 
were  elected  nearly  thirty  years  since,  under  a 
statute  which  included  the  principle  contained 
in  this.  Not  only  is  every  intendment  in  favor 
of  the  validity  of  statutes,  but  no  motive,  pur- 
pose, or  intent  can  be  imputed  to  the  legisla- 
ture in  the  enactment  of  a  law  other  than  such 
as  are  apparent  upon  the  face  of  and  gathered 
from  the  law  itself.     People,  Bolton,  v.  Albert- 
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•cm,  6Cr  N.  Y.  54.  Moreover,  if  the  purpose 
which  induced  its  passage  was  improper,  still 
the  responsibility  is  not  oun,  but  rests  else- 
where. Unless  tnese  provisions  of  the  atatute 
are  plainly  and  clearly  in  substantial  oonflici 
with  some  particular  provision  of  the  Consti- 
tution, this  court  should  not  declare  them  void. 
There  should  be  no  reasonable  doubt  of  the 
unooDstitutionality  of  a  statute  before  it  should 
be  annulled  bv  judicial  action,  and  all  doubt- 
ful questions  should  be  resolved  in  favor  of  the 
validity  of  the  act,  or,  as  was  said  by  Allen,  J., 
in  Peeple,  BcU&n,  v.  AU)ert9on,  supra:  '*A  law 
which  has  received  the  sanction  of  the  legisla- 
ture and  the  approval  of  the  executive  should 
only  be  held  void,  as  repugnant  to  the  Consti- 
tution, when  the  repugnancy  is  clearly  dem- 
onstrated." 

From  1887  to  1896  the  leffislature  has  almost 
yearly  passed  statutes  involving  in  some  form 
the  general  principle  contained  in  the  statute 
under  consideration,  which  have  been  ap- 
proved by  the  executive  and  acted  upon  by 
the  different  municipalities  without  dissent  or 
question.  As  early  as  1887  that  principle  was 
applied  to  the  election  of  fire  commissioners  in 
the  city  of  Albany,  and  in  1872  was  applied  to 
the  election  of  police  commissioners  for  that 
city.  Thus  for  nearly  thirty  years,  notwith- 
standing the  frequent  changes  of  officers  in  the 
different  municipalities,  a  practical  construc- 
tion has  been  given  to  the  Constitution,  so  far 
as  it  affects  laws  containing  this  principle,  to 
the  effect  that  they  are  valid,  and  controlling 
as  to  the  matters  to  which  they  relate.  The 
practical  construction  given  by  the  legislature 
to  constitutional  provisions,  for  many  vears 
acquiesced  in  and  acted  upon,  unquestioned 
by  the  executive  and  administrative  branches 
of  the  government,  is  entitled  to  controlling 
weight  in  its  interpretation,  and  has  almost  the 
force  of  a  Judicial  exposition.  People,  Wil- 
liams, V.  Dayton,  55  N.  Y.  867,  878;  People  v. 
Homa  Ins.  6  92  N.  Y.  828,  887;  Be  Wash- 
ington,  8.  A.  A  P.  B.  Oo,  115  N.  Y.  442,  447; 
People,  EifisfM,  v.  Murray,  149  N.  Y.  867, 
876,  82  L.  R.  A.  844.  As  was  said  by  Ruger, 
Ch.  J.,  in  the  Hovne  Ins,  Co.  Case,  supra:  '*It 
would  now  seem  too  late  to  raise  a  question  of 
such  importance  and  fran^ht  with  such  dan- 
gerous consequences  to  those  engaged  in  the 
enforcement  of  the  laws."  I  think,  as  was  in 
effect  said  by  Andrews,  Ch.  J.,  in  the  Murray 
Case,  suvra,  this  legislative  policy  which  has 
prevailed  for  so  long  a  period,  sanctioned  by 
numerous  statutes,  never  questioned  in  the 
courts,  and  acquiesced  in  by  alt  departments 
of  the  state  and  municipal  governments.  Is  a 
practical  construction  of  the  provision  now  in 
question;  and  this  construction  ought  not  now 
to  be  disturbed.  I  had  supposed  the  forego- 
ing to  be  a  well  established  rule  of  law.  to  be 
applied  with  the  same  certainty  and  uniformity 
as  any  other,  and  not  a  mere  rule  of  conveni- 
ence. If  this  supposition  is  correct,  then  I 
cannot  understand  why  it  should  have  been 
applied  to  sustain  the  excise  law,  and  the  vari- 
ous other  statutes  under  consideration  in  the 
cases  cited,  and  not  in  this.  If  tbere  was  ever 
a  case  where  the  principie  of  practical  con- 
struction should  be  applied,  manifestly  this  ii 
one.  Every  correct  principle  and  proper  con- 
sideration require  it.     The  confusion,  derange 
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ment,  and  consequent  hardship  that  must  fol- 
low the  condemnation  of  all  these  statutes 
seem  to  me  to  demaod  the  application  of  that 
principle  in  this  case,  if  necessary  to  uphold 
this  and  the  various  other  iiatutes  authorizing 
the  organization  of  commissions  for  the  man- 
ngeineot  and  control  of  the  municipal  affairs 
of  a  majority  of  the  cities  of  the  state.  The 
principle  involved  in  this  class  of  legislation 
has  been  expressly  approved  by  this  court  In 
I  be  case  of  Hoffers  ▼.  Buffalo,  123  N.  Y.  178, 9 
L.  R.  A.  579,  Judge  Peckham,  who  delivered 
ibe  opinion  of  the  court  in  that  case,  fully  dis- 
cuRsed  the  question  of  improving  the  public 
service  by  means  of  nonpartisan  commissions 
or  boards.  He  in  strong  terms  commended 
that  principle,  and  as  strongly  condemned 
what  be  termed  the  semi  barbarous  system  rep- 
resented by  the  maxim  that  *'to  the  victors  be- 
long the  spoils."  In  thai  opinion  all  the  judges 
of  this  court  concurred,  except  Rufer,  Gh.  J., 
who  concurred  in  the  result.  Thus  to  the 
wisdom  and  propriety  of  this  class  of  legisla- 
tion this  court  seems  fully  committed.  If  the 
principle  there  commended  is  to  be  now  con- 
demned, and  this  class  of  statutes  is  to  be  held 
invalid,  we  shall  take  a  long  step  backward. 
It  will  constitute  a  positive  retreat  from  the 
position  that  the  public  affairs  of  the  munici- 
palities of  the  state. should  be  removed  from 
the  ii^fluence  of  partisan  politics;  and,  besides, 
it  will  be  accompanied  by  the  disastrous  conse- 
quences already  indicated,  and  demoralize  and 
seriously  injure  the  public  service. 

The  (question  in  the  Bogen  Cam  arose  under 
the  civil  service  act  of  1888,  which  provided 
for  the  appointment  of  three  civil  service  com- 
missioners, not  more  than  two  of  whom  should 
be  adherents  of  the  same  party;  and  it  was 
held  not  to  be  violative  of  any  of  the  provi- 
ftions  of  the  state  Constitution.  We  have  in 
that  case  a  direct  authority  to  the  effect  that 
the  provision  of  the  statute  under  considera- 
tion, which  provides  that  not  more  than  two  of 
the  four  police  commissioners  to  be  appointed 
shall  belong  to  the  same  political  party  or  or- 
ganization, is  valid.  Indeed,  it  is  conceded  by 
the  respondents  that,  if  this  provision  stood 
alone,  the  constitutional  objections  now  urged 
agaiobt  it  could  not  be  sustained.  They,  how- 
ever, insist  that  the  provision  which  follows, 
declaring  that  each  member  of  the  common 
council  shall  be  entitled  to  vote  for  not  more 
than  two  of  such  persons,  and  the  four  persons 
receiving  the  highest  number  of  votes  shall  be 
such  commissioners,  is  in  conflict  with  the  pro- 
visions of  the  Constitution.  The  claim  now 
most  strongly  urged  is  that  under  the  provi- 
sions of  §2  of  art.  10  the  legislature  had  the 
power  to  select  the  local  authority  by  which 
the  appointment  should  be  made,  but  that, 
having  conferred  that  power  upon  the  common 
council,  it  must  be  regarded  as  conferring  the 
authority  upon  that  body  as  such;  that  it  can 
only  act  as  a  collective,  o£Bcial  body  by  the 
voice  of  its  majority,  and  that  this  provision  is 
consequently  void.  If  by  this  act  the  legisla- 
ture had  selected  the  common  council  as  the 
authority  by  which  such  appointment  should 
be  made,  without  any  provisions  as  to  the 
manner  in  which  such  commissioners  should 
be  elected,  it  might,  perhaps,  be  that  it  could 
have  acted  only  in  the  manner  suggested.   But 
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foch  la  not  tlie  case.  It  provided  that  in  de- 
termining who  should  be  elected  such  commis- 
stool^rs  each  member  of  the  council  should 
vote  for  not  more  than  two,  the  practical  effect 
of  which  was  to  carry  into  execution  the  pro- 
vision that  no  more  than  two  of  such  commis- 
sioners shall  belong  to  the  same  political  party 
or  organization,  on  the  assumption  that  the 
merol^rs  constituting  the  common  council 
would  vote  for  commissioners  who  were  mem- 
bers of  their  own  party..  That  the  legislature 
possessed  the  power  to  amend  the  charter  of 
the  city  of  Albany  so  us  to  define  the  duties 
and  prescribe  the  powers  of  the  common  coun- 
cil, and  to  direct  the  manner  in  which  it,  as  t  he 
authority  of  that  city,  should  elect  the  police 
commissioners,  I  have  no  doubt.  It  could 
have  provided  that  there  should  have  been  a 
two  thirds  vote,  a  majority  vote,  or  less.  The 
municipality,  the  existence  of  the  commoa 
council,  the  duties  it  shall  perform,  and  all  its 
acts  of  a  governmental  character  are  under  the 
control  of  the  legislature. 

Section  1  of  article  8  of  the  Constitution  of 
the  state  authorizes  the  legislature  to  create 
municipal  corporations  by  general  or  special 
acts,  and  to  alter  or  repeal  such  acts  from  time 
to  time.  In  PeopU^  Roeheaier,  v.  Briggt,  wpra. 
Church,  Ch.  J.,  said:  "A  municipal  corpora- 
tion is  a  part  of  the  governmental  machinery 
of  the  state,  organized,  not  for  the  purpose  of 
private  gain,  like  private  corporations,  but  for 
the  purpose  of  exercising  certain  functions  of 
government,  within  a  specified  locality;  and  it 
possesses  such  powers,  and  such  only,  as  are 
conferred  upon  it  by  the  legislature;  and  they 
are  to  be  exercised  in  such  form,  mode,  and 
manner,  and  by  such  agencies,  as  the  legisla- 
ture may  from  time  to  time  prescribe,  within 
the  limits  of  the  Constitution.  .  .  .  Over  all 
its  civil,  political,  or  governmental  powers  the 
legislature  is,  in  the  nature  of  things,  supreme 
and  without  limitation,  unless  restrained  by 
the  Constitution."  Dillon,  in  his  work  on  Mu- 
nicipal Corporations,  in  treating  of  the  power 
of  the  legislature  over  municipal  corporations, 
says:  ''Over  all  its  civil,  political,  or  govern- 
mental powers  the  authority  of  the  legislature 
is,  in  the  nature  of  things,  supreme,  and  with- 
out limitation,  unless  the  limitation  is  found 
in  the  Constitution  of  the  particular  state." 

Assuming,  then,  as  we  must,  that  the  legis- 
lature had  the  power  to  provide  in  what  man- 
ner the  common  council  should  discharge  its 
duties,  it  had  the  authoritv  to  provide  for  the 
election  of  police  oommisnoners  in  the  manner 
pointed  out  by  the  statute.  The  effect  of  this 
provision  was  to  amend  the  charter  of  the  city 
of  Albany  so  far  as  it  related  to  the  manner  in 
which  the  common  council  should  act.  As 
there  is  no  constitutional  provision  which  in 
any  way  prevents  the  legislature  from  provid- 
ing the  manner  in  which  that  body  shall  act  in 
the  selection  of  officers,  it  is  quite  plain,  I 
think,  that  this  statute  is  not  in  conflict  with 
the  provision  of  the  Constitution  under  consid- 
eration. It  is,  however,  suggested  that  under 
this  statute  the  members  of  the  common  coun- 
cil might  all  vote  for  only  two  members  of  the 
police  commission,  and  that  then  their  power 
would  be  spent,  and  onlv  two  members  elected. 
This  suggestion  must,  I  think,  be  regarded  as 
too  speculative  and  improbable  to  require  dis- 
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cuflsion  or  serious  consideration.  But,  should 
that  condition  arise,  there  would,  at  most,  be 
a  vacancy  in  the  office  of  two  commissioners 
which  might  be  filled  in  the  manner  pointed 
out  in  the  statute.  Moreover,  if  the  statute  is 
simply  defective,  it  by  no  means  follows  that 
the  whole  statute  must  be  condemned.  It  may 
be  observed,  in  passing,  that  the  question 
whether  the  police  commissioners  to  be  thus 
appointed  were  officers  of  the  citv  within  the 
meaning  of  the  provisions  of  §  2  of  art.  10  may 
uot  lie  entirelyfree  from  doubt.  Fire  Depart- 
ment of  New  York  v.  Atku  8.  8,  Co,  106  N.  T. 
566. 

It  has  been  intimated  that,  while  the  legisla- 
ture possesses  the  power  to  select  and  confer 
upon  the  authorities  of  a  citv  the  right  to  ap 
point  all  dty  officers  whose  election  or  appoint- 
ment is  not  provided  for  by  the  Constitution, 
yet  it  has  no  power  to  in  anv  way  limit  that 
right  by  providing  the  method  in  which  such 
appointments  shall  be  made  by  the  city  authori- 
ties, or  the  qualifications  which  such  appointees 
shall  possess.  In  People,  Neehamem  v.  War- 
den of  City  FrUon,  144  N.  Y.  539.  27  L.  R.  A. 
718.  the  validity  of  chapter  602  of  the  Laws  of 
1893  was  considered  by  this  court,  and  it  was 
held  to  be  constitutional  and  valid.  By  the 
provi.«ion8  of  that  act  it  was  made  the  duty  of 
the  mayor  of  each  of  the  cities  of  the  state  to 
appoint  a  board  for  the  examination  of  plumb- 
ers of  each  city,  to  consist  of  five  persons;  two 
to  1)6  master  plumbers  of  not  less  than  ten 
years'  experience,  one  to  be  a  Journeyman 
plumber  of  like  experience,  and  the  others  to 
be  the  chief  inspector  of  plumbing  and  drain- 
age of  the  board  of  health,  and  the  chief  engi- 
neer having  charge  of  sewers  in  such  city. 
Thus,  by  that  act  the  legislature  in  effect  pre- 
scribed not  only  the  qualifications  which  the 
appointees  should  possess,  but,  as  to  some, 
practically  who  should  he  appointed.  It  is 
possible  that  that  decision  may  be  sustained 
upon  the  ground  that  those  officers  fell  within 
the  last  sentence  of  that  section  of  the  Consti- 
tution which  provides  that  all  officers  whose 
office  may  hereafter  be  created  may  be  elected 
or  appointed ,  as  the  legislature  may  direct,  al- 
though not  placed  on  that  ground.  It  seems 
to  me,  however,  that  the  doctrine  of  that  case 
bears  upon  the  question,  and  tends  to  sustain 
the  validity  of  the  statute  under  consideration, 
so  far  as  this  immediate  question  is  concerned. 

In  the  Bogen  Gate,  supra,  it  was  argued  that 
the  civil  service  act.  which  was  then  under  ex- 
amination, was  violative  of  this  section  of  the 
Constitution.  The  provisions  of  that  statute 
required  the  mayor  to  prepare  certain  rules 
under  which  the  city  officers  were  to  be 
selected,  which  were  to  go  into  effect  only 
when  approved  by  the  state  civil  service  com- 
n)i99ion,  and  that  no  officer  or  clerk  should  be 
appointed,  and  no  person  should  be  permitted 
to  enter  or  be  promoted  into  the  classes  estab- 
lished, until  he  had  parsed  the  required  exam- 
ination. It  was  contended  that  the  power  con- 
ferred upon  the  public  authorities  of  the  city 
to  appoint  a  street  or  health  inspector  of  that 
city  was  limited  by  such  requirement,  and 
heoce  the  act  of  IS^Swas  void,  as  being  in  con- 
travention of  §  2  of  art.  10  of  the  Constitution. 
'I'bus,  by  that  act,  the  authority  to  appoint 
city  officers  was  limited  to  an  extent  which  re- 
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quired  them  to  be  examined  under  the  provi 
sions  of  that  statute,  and  under  rules  to  oe  ap- 
proved by  the  civil  service  commission;  but  it 
was  held  that  there  was  no  such  limitation  upon 
the  rights  of  the  local  authorities  to  appoint 
such  officers  as  to  bring  the  statute  within  the 
condemnation  of  that  provision  of  the  Consti- 
tution. It  will  be  Tememl)ered  that  that  stat- 
ute was  passed  before  the  amendment  to  the 
Constitution. 

Again,  it  is  a  well-established  rule  of  con- 
struction that  before  a  statute  should  be 
declared  invalid  it  should  appear  that  it  is  in 
plain  and  substantial  conflict  with  some  par- 
ticular nrovision  of  the  Constitution.  Thus 
the  connict  must  not  only  he  plain,  but  it  must 
be  substantial  as  well.  The  statute  must  be 
affected  by  the  provision  of  the  Constitution 
relied  upon  in  some  substantial  and  material 
particular.  If  that  portion  of  a  statute  which 
is  relied  upon  as  a  basis  for  its  condemnation  is 
not  essential  to  the  accomplishment  of  its  gen- 
eral purpose,  the  statute  cannot  be  said  to  m  in 
substantial  conflict  with  the  Constitution.  The 
fact  that  a  statute  may  be  in  conflict  with  the 
fundamental  law  in  aome  slight  or  unessential 
particular  forms  no  Just  basis  for  its  condemns 
tion.  In  other  words,  unless  the  provision  of 
a  statute  will  effect  a  result  which  will  subvert 
ttie  object  and  frustrate  the  purpose  of  Uie 
Constitution,  it  should  be  held  valid.  ''The 
substance  of  a  thing  is  the  essential  or  import- 
ant part:  the  material  thing:  that  in  ana  for 
which  a  thing  chiefly  exists."  See  Substance, 
Abbott,  Law  Diet.;  Anderson,  Law  Diet; 
Rapalje  A  L.  Law  Diet. 

It  is  manifest  from  a  reading  of  this  statute 
that  the  purpose  of  this  provision  was  merely 
to  carry  into  effect  the  former  provision  that 
not  more  than  two  of  the  commissioners  should 
belong  to  the  same  political  party.  It  was  the 
means  devised  b^  the  legislature  to  carrr  Into 
execution  what  is  conceded  to  be  a  valid  pro- 
vision of  the  statute.  The  dominant  purpose 
of  that  provision  was  to  establish  for  the  city 
of  Albany  a  nonpartisan  board  of  commission- 
ers. Whether  the  means  to  secure  that  result 
was  a  provision  that  each  member  of  the  com 
mon  council  should  not  vote  for  more  than  two 
of  such  commissioners,  or  that  each  member 
should  vote  for  the  four  commissioners,  onlv 
two  of  whom  should  belong  to  the  same  politi- 
cal party,  was  at  most  a  mere  matter  of  detail 
by  which  to  accomplish  the  chief  purpose  of 
the  act.  If  this  provision  had  not  been  included 
in  the  statute,  manifestly  the  latter  would  have 
been  the  plan  by  which  the  purpose  of  the  legis 
lature  would  have  been  carried  into  effect. 
That  the  statute  has  provided  a  different  method 
to  accomplish  the  same  purpose  is  unessential, 
and  the  provision  cannot  be  properly  said  to  be 
one  of  substance.  Indeed,  that  the  aldermen 
or  members  of  the  common  council  as  such 
were  authorities  of  the  city  within  the  meaning 
of  the  Constitution,  I  have  no  doubt.  People 
V.  Raymond,  87  N.  Y.  428,  481;  Peopfe,  Sher- 
wood, V.  State  Bd.  ofCanvaMeri,  129  N.  Y.  b66, 
14  L.  R.  A.  646. 

The  respondents  also  contend  that  the  pro- 
vision of  this  statute  which  declares  that  no 
person  is  eligible  to  the  office  of  police  commis 
sioner  unless,  at  the  time  of  his  election,  he  is  a 
member  of  the  political  party  or  organization 
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having  the  bifrbest  or  next  highest  representa- 
tion  ID  the  common  council,  is  void  under  the 

£rovi8ton8  of  the  Constitution  of  the  state, 
[any  of  the  statutes  to  which  we  have  already 
referred  contain  a  similar  provision,  and  hence 
the  doctrine  of  practical  construction  is  appli- 
cable, and  this  provision  may  be  sustained. 
Independent  of  that  doctrine,  I  might  be  in- 
clined to  agree  with  the  contention  of  the  re- 
spondents. But  I  do  not  deem  it  necessary  to 
determine  the  question  whether  that  provision 
is  valid  or  invalid.  If  the  latter,  I  am  of  the 
opinion  that  it  may  be  elimintfted  from  the  act, 
and  still  the  apparent  and  manifest  object  and 
purpose  of  the  legislature  be  effected  by  the 
statute  as  it  would  then  remain.  It  seems  to 
be  well  settled  that  where  only  a  part  of  a  stat- 
ute is  unconstitutional  that  fact  does  not  au- 
thorize the  court  to  declare  the  remainder  void, 
unless  the  provisions  are  so  dependent  and  con- 
nected with  the  object  or  purpose  of  the  act 
that  it  cannot  be  presumed  that  the  legislature 
would  have  passed  it  without  including  such 
void  provision.  The  fact  that  the  legislature 
may  have  erred  in  a  matter  of  detail  noes  not 
defeat  the  whole  act  where,  when  the  uncon- 
stitutional portion  of  the  statute  is  stricken  out. 
that  which  remains  is  complete  in  itself,  and 
capable  of  being  executed  in  substantial  accord- 
ance with  the  apparent  legislative  intent.  Peo- 
^e,  FmcUr,  v.  Bull,  46  N.  Y.  67,  69.  7  Am. 
Kep.  802;  Oardany.  Oornes,  47  N.  Y.  608.  617; 
People,  Rochester,  v.  Briffgs,  50  N.  Y.  563;  Peo- 
pU,  Murphy,  v.  Kelly,  76  N.  Y.  476.  489;  tU 
MiddUtown,  S2N.Y.  196;  DuryeeY,  New  York, 
96  N.  Y.  477;  People,  Angtrstein,  v.  Kenney, 
Id.  294;  Lawion  v.  Steele,  119  N.  Y.  226,  7  L. 
R.  A.  184;  Be  New  York  4b  L.  I.  Bridge  Co.  t. 
Smith,  148  N.  Y.  540.  An  examination  of 
these  cases  discloses  the  extent  to  which  this 
court  has  proceeded  in  applying  that  rule  to 
various  statutes  when  they  have  contained  un- 
constitutional provisions  and  still  have  been 
upheld  as  to  the  remainder.  In  many  of  them 
this  court  seems  to  have  gone  further  than  is 
required  to  sustain  the  statutes  in  question. 
Who  can  say  that  there  is  any  such  connection 
or  dependence  between  this  provision  and  the 
remainder  of  the  statute  that  it  must  be  pre- 
sumed that  the  legislature  would  not  have 
passed  it  with  this  provision  eliminated,  or,  in 
other  words,  that  it  cannot  be  presumed  that 
it  would  have  passed  it  omitting  that  provi- 
doD,  if  it  had  been  regarded  as  invalid?  I  do 
not  think  it  can  be  reasonably  doubted  that,  if 
the  legislature  had  supposed  or  understood  that 
this  provision  was  invalid,  it  would  still  have 
passed  the  statute  without  it.  Nor  do  I  think 
the  other  provisions  of  the  statute  are  so  con- 
nected with  or  dependent  upon  that  provision 
that  they  cannot  be  divided  without  defeating 
the  object  and  intent  of  the  statute. 

As  has  already  been  suggested,  the  control- 
ling purpose  of  this  statute  is  to  provide  for  the 
app<  intment  of  four  police  commissioners  for 
the  city  of  Albany,  only  two  of  whom  should 
belong  to  the  same  political  party.  If  the  pro- 
vision that  no  person  is  eligible  to  the  office  of 
police  commissioner,  unless  at  the  time  of  bis 
election  he  is  a  member  of  the  political  party 
or  organization  having  the  highest  or  the  next 
highest  representation  in  the  common  council, 
were  entirely  blotted  out,  Uie  statute,  as  it 
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would  then  remain,  would  obviously  carry  into 
effect  the  fundamental  and  substantial  intent 
and  purpose  of  the  legislature. 

The  respondents  also  contend  that  the  pro 
vision  of  the  statute  for  filling  vacanciefl  by 
which  the  mayor  is  permitted  to  appoint  com- 
missioners upon  the  written  recommendation 
of  a  majority  of  the  members  of  the  council 
belonging  to  the  same  political  party  or  organ- 
ization as  the  police  commissioner  whose  otQce 
is  vacant,  is  also  in  conflict  with  §  2  of  art.  10 
of  the/  Constitution.  Section  6  of  art  10  of 
the  Constitution  provides  that  the  legislature 
shall  provide  for  filling  vacancies  in  office. 
In  People,  Hendereon,  v.  Snedeker,  14  K-  Y. 
52.  69,  it  was  said:  "The  effect  of  this  pro- 
vision of  the  Constitution,  doubtless,  was  to 
confer  upon  the  legislature  the  power  to  pro 
vide  for  filling  vacancies  in  a  different  manner 
from  the  existing  method  in  case  it  should  be 
deemed  proper."  In  the  case  of  Bogere  v. 
Buffalo,  128  N.  Y.  178.  9  L.  R  A.  579,  chap 
ter  854  of  the  Laws  of  1888  was  under  consider 
ation.  That  statute  contained  a  provision  that 
any  vacancy  in  the  position  of  commissioner 
should  be  so  filled  by  the  governor,  by  and 
with  the  advice  and  consent  of  the  senate,  as 
to  conform  to  the  conditions  for  the  first  se- 
lection of  such  commissioner.  The  spirit  of 
that  provision  is  practically  identical  with  that 
contained  in  the  act  under  consideration;  and 
that  case  should.  I  think,  be  regarded  as  ao 
authority  to  the  effect  that  such  a  provision  is 
valid.  I  am  unable  to  discover  any  provision 
of  the  Constitution  with  which  this  portion  of 
the  statute  is  in  confiict.  It  is  simply  tbe 
means  adopted  by  the  legislature  to  carry  into 
effect  and  continue  the  principal  purpose  of 
the  act  that  no  more  than  two  of  the  commis- 
sioners should  at  any  time  belong  to  the  same 
political  party.  The  latter  provision  being  pro 
fessedly  valid,  I  think  the  means  provided  tocon- 
tinue  the  condition  thus  created  were  also  valid. 

I  am  unable  to  find  in  the  Constitution  any 
provision  which  renders  void  that  portion  of 
the  act  which  provides  that,  in  case  of  a  fail 
are  by  the  board  of  police  commissioners  to 
appoint  the  chief  of  police,  the  senior  captain 
should  act  as  such  until  the  board  should  make 
an  appointment.  The  purpose  of  this  pro- 
vision clearly  was  to  provide  for  an  emergency 
that  might  arise,  and  thus  prevent  the  city 
from  being  without  a  chief  of  police  until  such 
appointment  should  be  made.  Its  effect  was 
to  confer  temporarily  upon  a  city  officer  added 
powers,  and  impose  upon  him  other  duties, 
which  he  would  be  required  to  discharge  while 
the  emergency  continued.  That  the  legisla 
ture  possessed  the  power  to  amend  the  charter 
of  the  city  of  Albany  so  as  to  provide  that  in 
such  an  emergency  one  of  its  officers  should 
discharge  other  and  added  duties,  I  have  no 
doubt.  The  authority  of  the  legislature  over 
such  a  municipality  has  already  been  consid- 
ered, and  I  think  it  possessed  the  power  to  en 
act  the  provision  under  consideration,  and  that 
it  is  valid.  * 

Nor  do  I  think  the  provisions  of  §  4  of  tbe 
act,  which  provide  that  no  person  shall  be 
eligible  to  appointment  as  patrolman  of  the  city 
who  is  over  the  age  of  forty  years,  violate  the 
provision  of  §  9  of  art.  5  of  the  Constitution, 
which  declares:  "Appointments  and    promo 
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tions  in  the  civil  service  of  the  state,  and  of  all 
the  civil  divisions  thereof,  iccluding  cities  and 
villages,  shall  be  made  according  to  merit 
and  fitness  to  be  ascertained,  so  far  as  practi- 
cable, by  examinations,  which,  so  far  as  prac- 
ticable, shall  be  competitive;  provided,  how- 
ever, that  honorably  discharged  soldiers  and 
sailors  from  the  army  and  navy  of  the  United 
St&tes  in  the  late  Civil  War.  who  are  citizens 
and  residents  of  this  state,  shall  be  entitled  to 
preference  in  appointment  and  promotion, 
without  regard  to  their  standing  on  any  list 
from  which  such*  appointment  or  promotion 
may  be  made."  That  provision  of  the  statute 
would  seem  to  be  a  proper  and  useful  one,  as 
it  is  manifest  that  the  office  of  patrolman  is 
one  which  requires  a  degree  of  activity,  vigor, 
and  endurance  that  does  not  usually  exist  in 
older  persons.  Moreover,  the  value  of  the 
services  of  a  patrolman  increases  b^  experience, 
and  hence  the  necessity  of  appointing  at  the 
outset  youDg  men  to  that  position.  The  pro- 
vision seems  to  be  one  that  is  not  only  proper, 
but  necessary  to  secure  the  best  service  in  that 
department.  It  is  found  in  many  of  the  char- 
ters of  ibe  cities  in  this  state,  and  is  not,  I 
think,  in  conflict  with  the  provision  of  the  Con- 
stitution referred  to.  The  purpose  of  that  pro- 
vision was  to  secure  appointments  according  to 
merit  and  fitness,  ana  not  to  interfere  with 
proper  provisions  of  the  statute  in  regard  to 
the  qualifications  that  a  particular  officer 
should  be  required  to  possess.  Notwithstanding 
that  provision^  I  think  the  legislature  still  bai 


the  power,  wnen  nccfsjjarv  or  proper,  to  pro- 
vide the  qualifications,  such  as  age,  residence, 
business  and  profession,  which  a  person  shall 
possess  to  entitle  him  to  be  appointed  to  a  par- 
ticular office. 

The  only  remaining  ground  upon  which  it  is 
claimed  that  this  statute  is  invalid  is  that  it 
does  not  strictly  comply  with  the  provisions  of 
§  2  of  art.  12  of  the  Constitution  which  require 
the  insertion  after  the  title  of  such  an  act  of 
the  words  ''Passed  without  the  acceptance 
of  the  city."  The  precise  words  used  by  the 
Constitution  were  not  inserted  after  the  title  in 
this  act,  but  the  words  "Not  accepted  by  the 
city"  were  inserted,  and  were  manifestly  in- 
tended to  be  in  compliance  with  the  require- 
ments of  the  Constitution.  While  the  lani;uage 
first  stated  is,  in  terms,  required,  still  I  do  not 
think  that  the  omission  to  use  the  precise 
words  mentioned  makes  a  statute  invalid  when, 
as  in  this  case,  words  which  are  equivalent  to 
those  provided  for  are  used.  Such  a  construc- 
tion of  this  provision  would  be  too  narrow  and 
technical.  The  words  used  were  within  the 
spirit  of  the  provision,  although  not  within  its 
letter,  and  were,  I  think,  sufficient. 

These  considerations  lead  me  irresistibly  to 
the  conclusion  that  the  judgment  in  this  action 
should  be  reversed,  and  hence  I  am  unable  to 
concur  in  the  result  reached  by  a  majority  of 
the  court. 

lEUiHght,  J.,  ooncun. 
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!•  A  precnmptloBi  that  m  ^irl  beoune 
nneonadoiM  before  m  minister  soaa- 
aened    li^    telegraph    eonld     have 


rea*ehed  her  does  not  arise  from  the  aver- 
ment that  she  became  unoonsoious  after  sending 
the  meeeage  and  died  before  he  arrived,  where  In 
the  same  action  Jt  is  Mid  that  if  the  teleif ram  bad 
been  promptly  delivered  he  would  have  arrived 
in  time  to  have  administered  to  ber  splritoal 
wants. 
8.  Mental  nnipaish  of  m  flttber  caneed 
bj  the  failure  of  a  minister  to  reach 
Us  danffhter  until  after  she  was  dead,  when 
he  had  telegraphed  for  him  t)ecau8e  of  ber  desire 


Kora— Xffmiti  for  delivery  ef  teUarame. 

In  Wasnnar  Uviok  Tblbo.  Co.  o.  Robinboh  it 
was  held  that  a  rule  of  a  telegraph  oom|>any  not 
to  deUver  messages  outside  a  i-mile  limit  cannot 
be  set  op  to  ezcuse  a  delay  in  delivering  a  mesMge 
sent  to  a  small  town  a  few  miles  away,  sammonlng 
a  minister  of  the  gospel  to  a  person  near  death, 
when  the  rule  was  not  known  to  the  sender  and 
was  not  mentioned  by  the  agent,  who  received  the 
message  about  dark,  stating  that  it  oould  be  de- 
livered that  night.  It  did  not  appear  that  the  com- 
pany  enforced  this  rule  or  in  formed  the  patrons, 
and  the  agents  did  not  conform  to  It,  but  delivered 
other  messages  beyond  the  limits,  and  in  fact  de- 
livered the  one,  tbongb  too  late  to  aooomplish  its 
purpose. 

Some  oases  hold  that  a  telegraph  company  is  lia- 
ble for  nondelivery  where  the  addressee  lives  out- 
side of  the  free  delivery  limits,  but  inside  of  the 
city,  and  tbe  fact  of  his  being  out  of  the  limits  is 
not  known  to  the  sender,  and  bold  that  rules  or 
regulations,  unreasonable  or  unknown,  will  not  be 
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enforced;  also  that  tbe  company  will  be  held  liable 
where  prepayment  is  made  or  tendered  for  special 
delivery  which  is  not  compiled  with.  But  the  fail- 
ure to  prepay  for  delivery  beyond  tbe  free-deliv- 
ery limits  has  t>een  held  sufficient  to  exonerate  the 
company.  A  custom  to  deliver  in  a  small  town 
near  tbe  station  beyond  tbe  limits  has  been  held  to 
override  a  printed  contract  or  regulation. 

So,  a  telegraph  company  was  held  liable  for  fail- 
ure to  deliver  a  message  where  Ind.  Rev.  Stat.  1807. 
1 6618,  provided  that  telegraph  companies  should 
be  liable  for  special  damages  occasioned  by  failure 
and  negligence  in  receiving,  copying,  transmitting, 
or  delivering  despatches,  and  9  6614  provided  that 
said  company  shall  deliver  to  all  persons  to  whom 
addressed,  on  payment  of  any  charges  due  for  the 
same,  if  such  persons  or  agents  resided  within  1 
mile  of  the  telegraph  station  or  wltbin  tbe  city  or 
town  where  such  station  Is,  and  the  addressee  lived 
in  a  city  and  two  squares  beyond  the  1- mile  limit, 
but  it  was  not  known  to  the  sender  that  be  lived 
beyond  the  1-mile  limit.    The  court  held  that  tbo 


482 


T^NNBSBBE  t^UFREME  CODRT 


Not., 


for  baptism  and  union  with  the  church,  la  not 
without  foundation  merely  because  complete 
church  membership  could  not  have  been  con- 
summated durlner  her  life,  but  may  be  the  basis 
of  a  cause  of  action  against  the*teleffraph  com- 
pany. 

3.  A  rule  <»f  a  telecrraph  company  not 
to  deliver  meseafiroe  outside  a  i-mlle  limit 
cannot  be  set  up  to  excuse  a  delay  in  deliv- 
uTiug  a  message  sent  to  a  small  town  a  few 
miles  away  summoning  a  minister  of  the  gospel 
to  a  person  near  death,  when  the  rule  was  not 
known  to  the  sender  and  was  not  mentionetS  by 
the  agent,  who  received  the  message  about  darJc, 
stating  that  It  could  be  delivered  that  night. 

4.  The  eourt  can  Judicially  know  that  a 
certain  town  la  one  of  the  souiller  towns  of  the 
state. 

6.  A  verdict  flOT  $600  to  not  excessive  as 
damages  for  the  mental  anguish  suffered  by  a 
father  on  account  of  inexcusable  delay  in  deliver- 
ing a  telegram  to  a  minister  of  the  gospel,  calling 
him  to  the  bedside  of  a  daughter  who  desired 
baptism  and  union  with  the  church,  where  the 
result  was  that  he  failed  to  come  until  after  she 

was  dead. 

(November  la,  1808.) 


ERROR  to  the  Circuit  Court  for  Rbea  Ooanty 
to  review  a  judgment  in  favor  of  plaintiff 
in  an  action  brought  to  recover  damages  for 
defendant's 'failare  to  promptly  deliver  a  tele- 
graph message.    Affirmed. 
The  facts  are  stated  in  the  opinion. 
Messrs.  V.  C.  Allen  and  N.  Q.  Allen  for 
plaintiff  in  error. 
Messrs.  B.  6.  McKinaie  and  Burkett, 

Millert  ft  Mansfleld  for  defendant  in  error. 

■ 

Snodepraes*  Cb.  J.,  delivered  the  opinion 
of  the  court: 

The  defendant  in  error  sued  the  telegraph 
company  for  damages  for  the  negligent  fail- 
ure to  transmit  and  deliver  from  the  town  of 
Evansville  a  telegram  addressed  to  J.  A.  Whit- 
ner,  Dayton,  Tennessee.  The  declaration  al 
leges  that  on  or  about  August  19,  1895.  the 
plaintiff's  minor  daughter,  Katie,  was  daoeer* 
ously  sick,  and  expected  to  die;  that  she  bad 
professed  the  Christian  religion,  and  desired 
to  be  united  with  the  church  of  Qod;  and  that 
said  Whitner  should  confer  the  right  of  bap- 
tism, and  admit  her  into  the  church  of  which 


prepayment  of  a  special  delivery  charge  is  not  un- 
der all  circumstances  a  prerequisite  to  the  duty  to 
deliver  the  message  in  a  city  or  town«  and  that  a 
rule  which  would  require  prepayment  by  the 
sender,  though  Ignorant  that  such  a  charge  would 
be  made  or  when  the  amount  was  undetermined, 
would  be  unreasonable  and  oppressive.  The  court 
further  held  that  the  contract  providing  for  a  spe- 
cial charge  to  cover  the  delivery  beyond  the  free 
delivery  limits,  and  that  only  the  actual  costs  of 
servioe  would  be  collected,  did  not  Indicate  that 
prepajrment  must  be  made.  (The  case  of  Western 
IT.  Teieg.  Go.  v.  Henderson,  if^ro,  was  not  ap- 
proved.) Western  U.  Teleg.  Co.  v.  Moore,  U  Ind. 
App.  186. 

And  a  recovery  of  a  penalty  was  allowed  to  the 
sender  where  the  telegram  was  not  dehvered  to 
the  addressee,  who  lived  within  the  city  limits, 
nit  hough  there  was  an  office  regulation,  unknown 
to  the  sender,  that  an  extra  charge  would  be  made 
for  delivery  over  ten  blocks,  which  was  this  case, 
and  Mo.  Rev.  Stat.  1879. 1  888,  provided  that  a  tele- 
graph company  should  transmit  without  partiality 
and  in  good  faith  under  a  penalty  of  $100  for  neg- 
lect, for  the  benefit  of  the  person  sending  the  des- 
patch. The  court  further  held  ttiat  the  receiver 
could  not  exonerate  the  company  by  a  general  or- 
der forbidding  messages  to  be  delivered  to  his 
house  on  Sunday,  and  further  held  that  an  attempt 
to  deliver  by  telephone  was  not  a  compliance  with 
1  he  requirements  of  law.  Brashears  v.  Western  U. 
Teleg.  Co.  45  Mo.  App.  488. 

So,  a  recovery  was  allowed  where  a  message  vras 
i^ent  in  care  of  a  college,  and  the  party  resided 
about  a  block  and  a  half  from  the  college,  and  both 
places  were  Just  outside  the  free  delivery  limits, 
but  the  charges  for  Its  delivery  were  paid  and  the 
message  which  should  have  been  delivered  at  the 
college  at  9  p.  M.  was  left  with  a  saloon  keeper 
near  the  college  between  10 and  11  o^clock  at  night, 
and  was  not  received  until  about  9  o^dock  the  next 
morning.  Western  U.  Teleg,  Co.  v.  Warren  (Tex. 
Civ.  App.)  86  8.  W.  814. 

And  a  recovery  was  allowed  where  the  addressee 
lived  6  or  7  miles  In  the  country  and  beyond  the 
free-delivery  limits  as  shown  by  the  blanks,  and 
the  sender  offered  to  pay  all  extra  charges,  but  the 
agent  said  that  It  was  all  riirht  and  the  meraage 
Rhould  go  through  without  delay,  as  the  company 
would  send  it  and  collect  extra  charges  on  deliv- 
ery; and  the  agent  attempted  to  mal^e  special  de- 
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livery  but  could  get  no  one  to  carry  It,  without  a 
guarantee,  until  the  next  day,  and  the  message 
was  delivered  too  late.  The  court  held  that  a  rule 
requiring  a  deposit  for  delivery  beyond  the  free- 
delivery  limits  was  no  defense  under  the  circum- 
stances of  this  case.  Western  U.  Teleg.  Oo.  v.  0*« 
Keefe  (Tex.  Civ.  App.)  29  8.  W.  1187. 

So,  a  telegraph  company  was  held  liable  where  it 
failed  to  deliver  a  message  at  a  point  8  miles  from 
8.,  and  the  company  was  paid  for  special  delivery, 
although  the  receiving  agent  was  mistaken  as  to 
there  being  telegraphic  communications  with  8. 
But  there  were  other  stations  near,  from  which  It 
could  have  been  sent,  and  the  company  failed  to 
use  diligence  to  Inform  the  sender  after  it  was  dis- 
covered that  there  was  no  office  at  that  place. 
Western  U.  Teleg.  Go.  v.  Hargrove  (Tex.  dv.  App.) 
86  8.  W.  1077. 

And  a  recovery  was  allowed  where  a  party  re- 
sided about  17  miles  from  the  office  of  delivery, 
being  about  8  miles  from  Post  Oak  on  the  road 
from  the  delivery  office,  and  a  special  delivery  was 
guaranteed,  and  was  agreed  upon  and  was  not 
made.  Had  the  messenger  been  sent  to  Post  Oak 
he  would  have  asertalned  that  the  addressee  was  be- 
tween him  and  the  station  and  near  the  road,  and  it 
would  have  been  delivered,  but  instead  it  was  sent 
by  maU  to  Post  Oak,  and  the  sender  had  forbidden 
it  to  be  sent  by  mail  and  had  offered  to  pay  the  ex- 
pense of  delivery,  and  the  message  was  sent  oo 
those  terms.  Western  U.  Teleg.  Go.  v.  Drake  (Tez. 
Civ.  App.)  86  8.  W.  788. 

So,  a  recovery  was  allowed  for  delay  In  deli  veil- 
ing a  telegram  where  the  addressee  lived  beyond 
the  free-delivery  limits,  as  shown  In  the  printed 
clause  on  the  telegram,  but  the  town  was  about  1 
mile  from  the  depot  where  the  telegraph  office  was 
kept,  and  it  had  been  the  oustom  for  years  of  the 
company  to  send  messages  by  hackmen  and  others 
to  people  in  the  town  without  extra  charges.  The 
company  undertook  to  do  so  in  this  Instanoe,  and 
having  undertaken  to  make  a  delivery  It  should  be 
held  liable  notwithstanding  the  printed  clause. 
Western  U.  Teleg.  Go.  v.  Womaok  (Tex.  Civ.  App.) 
29  8.  W.  982. 

And  the  company  was  held  liable  for  falling  to 
promptly  deliver  a  message  where  the  party  re- 
sided 8  miles  from  the  office,  although  the  printed 
rule  provided:  ^^Meesages  will  be  delivered  Irce 
within  the  established  tree-delivery  limits  of  the 
terminal  office.  If  delivered  at  a  greater  distance,  a 
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be  was  a  minister, — the  nearest  available  min- 
ister of  the  said  church  to  the  residence  of  the 
plaiotiiL  The  message  was  in  the  following 
words: 

ETansville,  Tenn.,  8-19-'95. 
To  Rev.  Whitner,  Dayton,  Tenn.: 

My  daughter  Katie  is  dangerously  sick. 
Wants  to  be  baptized.  Come  to  Washington 
at  once.    Wire  me  at  Evansyille  at  once. 

T.  J.  Robincon. 

This  mestoge  was  delivered  to  defendant  at 
the  town  of  JSvansville,  Tennessee,  at  its  re- 
ceiving office  at  that  point,  and  charges  for  its 
transmission  to  Dayton  paid  in  advance, — all 
that  was  demanded  by  the  agent  who  received 
the  message.  The  messaee  was  received  about 
dark,  the  agent  receiving  n  stating  that  it  could 
be  deliver^  that  night,  and  that  he  would  do 
bia  best  to  get  it  through.  Evansville  and 
Dayton  were  on  the  same  railroad,  and  only  a 
few  miles  apart,  and  the  home  of  the  plaintiff 
was  near  Evansville,  and  ia  the  vicinity  of 
Wasbinrton,  Tennessee.  It  appears  in  evi- 
dence that  the  message  was  received  at  Day- 


ton about  7:55  p.  WL  on  the  night  of  its  trans- 
mission; that  the  messenger  Iwy  of  the  office 
had  left  before  the  telegram  was  received,  and 
the  agent  at  Dayton  made  no  effort  to  procure 
his  return,  or  to  secure  any  other  messenger, 
in  order  to  deliver  the  message  to  Rev.  Whit- 
ner, who,  it  appears,  lived  in  the  town  of  Day- 
ton, Just  beyond  the  corporate  limits,  but 
within  the  improved  portion  of  the  place,  and 
a  little  more  than  i  mile  from  the  telegraph 
office.  The  message  was  sent  to  him  the  next 
morning,  when  he  went  immediately  to  Wash- 
ington, and  found  the  jounir  lady  was  dead. 
He  reached  there  about  9  o'clock,  and  she  had 
been  dead  about  an  hour.  He  stated  that  be 
would  have  gone  the  night  before  if  be  had  re- 
ceived the  message,  and  that  if  he  had  reached 
there  in  time  he  could  have  baptized  the  young 
ladv.  and  asked  her  the  necessary  questions, 
and  conld  have  reported  the  same  to  his  ses- 
sion, and  felt  sure  she  would  have  been  ad- 
mitted had  she  lived.  The  law  of  the  Cum- 
berland Presbyterian  Church — his  church- 
required  the  action  of  that  church  session  be- 
fore members  could  be  admitted.    The  other 


special  charire  will  he  made  to  oorer  the  cost  of 
such  delivery.**  The  court  held  that  the  failure  to 
demand  charges  for  delivery  and  the  attempt  to 
deliver  required  the  company  to  deliver  promptly. 
Whittemore  v.  Western  U.  Teleg.  Co.  71  Fed.  Bep. 

A  telegraph  company  was  held  liable  where  the 
addressee  lived  in  the  suburbs  of  F.  al>out  f  of  a 
mile  from  the  telegraph  station,  and  the  meseeoger 
boy  did  not  go  to  the  place  where  she  lived,  as 
some  persons  Informed  him  that  she  had  moved, 
and  some  said  that  she  had  not,  and  the  next  day 
the  telegram  was  left  with  the  janitor  of  a  ball, 
and  was  received  one  day  too  late  to  arrange  for  a 
lecture,  and  1  Ind.  Rev.  Stat.  1870,  p.  888, 1 1,  provided 
a  penalty  of  $100  for  failure  to  transmit  with  Im- 
partiality and  good  faith,  and  9  8  provided  for  de- 
livery within  1  mile  of  the  station  or  within  the 
(ity  or  town.  Western  U.  Telc«.  Go.  v.  Gk)ugar,  84 
lDd.l76w 

In  an  action  for  a  penalty  for  failure  to  deliver  a 
telegram  in  due  time,  the  declaration  wa^  properly 
amended  so  as  to  show  that  the  person  to  whom  it 
was  addressed  resided  within  the  city  and  within 
I  mile  of  the  company^  station.  Western  U.  Teleg. 
Oo.  V.  Smitli,  W  Oa.  68S. 

In  Western  U.  Teleg.  Go.  v.  fiuskirk.  107  Ind.  ft49. 
It  was  held  that  the  burden  of  proving  that  the 
party  to  whom  a  despatch  was  sent  within  the  free- 
delivery  limits  was  upon  the  defendant  in  an  action 
under  Ind.  Bev.  Scat.  1881,  I  4178,  providing  a 
penalty  for  failure  to  deliver  within  1  mile  of  the 
station  or  in  the  town  or  dty.  The  excuse  for  non- 
delivery rests  upon  the  defendant. 

And  under  1  Ind.  Rev.  Stat.  1878.  p.  888,  which 
was  a  similar  statute,  the  same  was  held  to  be  the 
mle.    Western  U.  Teleg.  Co.  v.  Lindley.  82  Ind.  871. 

But  In  Western  U.  Teleg.  Co.  v.  Henderson.  80 
Ala.  510,  it  was  held  that  the  burden  of  proving 
that  the  addressee  lived  within  the  radius  of  the 
free-delivery  ssrstem,  where  the  contract  provided 
for  free  delivery  within  the  established  free- 
delivery  limits  of  the  terminal  office,  was  upon 
the  plaintiff,  and  no  extra  compensation  was  paid 
or  notice  given  of  the  distance  of  the  residence 
from  the  office.  In  this  case  the  evidence  was  con- 
flicting as  to  whether  or  not  there  was  a  road  which 
brought  the  distance  to  less  than  i  mile. 

Under  Ind.  Rev.  Stat.  1881, 1 4177.  providing  that 
telegraph  oompaoles  shall  be  liable  for  special  dam- 
ages occasioned  by  negligence  in  receiving,  trans- 
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mitting.  or  delivering  despatches,  a  telegraph  com- 
pany was  held  lial>ie  for  failure  to  deliver  a  mea- 
sage  to  a  party  who  lived  for  six  years  within  1  mile 
of  the  office  in  a  city,  although  the  company  made 
elforu  to  find  him  by  inquiries  at  the  postoffloe  and 
ail  the  hotels,  and  of  persons  on  the  street.  West- 
ern U.  Teleg.  Oo.  v.  McKibt>eo,  114  Ind.  511. 

But  a  telemnph  company  was  not  held  liable  for 
failure  to  deliver  a  message  where  the  party  was 
beyond  the  free-delivery  limits,  and  nothing  was 
paid  for  the  delivery  A  rule  establishing  the  free- 
delivery  limits  at  i  mile  from  the  office  in  cities  of 
less  than  6.000  Inhabitants  was  held  to  Im  a  reason- 
able rule.  Western  U.  Teleg.  Co.  v.  Trotter,  86  HI. 
App.  860. 

And  where  a  party  sending  a  message  was  an 
agent  of  the  addressee  and  bad  notice  that  under  the 
rules  of  the  company  a  message  would  not  be  de- 
livered after  8  p.  m.  away  from  the  office,  unless 
special  delivery  was  paid  for,  a  company  was  held 
not  liable  for  not  making  a  special  delivery  of  an 
answer  to  the  agent  in  response  to  his  telegram, 
where  special  delivery  was  not  paid.  Blerhaus  v. 
Western  U.  Teleg.  Co.  8  Ind.  App.  241 

And  a  telegraph  company  was  held  not  liable 
where  the  action  was  not  brought  within  the  time 
provided  for  in  the  contract.  The  court  further 
held  that  the  company  used  due  diligence  to  de- 
liver the  message  where  the  person  to  whom  the 
despatch  was  sent  did  not  live  within  the  limits  in 
which  free  delivery  under  the  contract  would  be 
made,  and  nothing  was  paid  for  delivery  beyond 
free  limit.  Western  U.  Teleg.  Co.  v.  Rains,  88  Tex. 
27. 

Ind.  Bev.  Stat.  1881, 1 4176,  pirovlding  for  trans- 
mission of  despatches  with  impartiality  and  good 
faith  and  In  the  order  of  time  in  which  they  are 
received,  and  I  4178.  providing  for  the  delivery 
within  1  mile  of  the  delivery  station,  was  held  con- 
trary to  the  Federal  Constitution  when  applied  to 
intercourse  between  states.  In  this  case  the  com- 
pany further  claimed  that  the  statute  of  Iowa  to 
which  place  the  message  was  sent  provided  for  de- 
livery within  1  mileof  the  office,  but  that  the  party 
lived  at  a  greater  distance.  Western  U.  Teleg.  Co. 
V.  Pendleton,  122  U.  8.  847, 80  L.  ed.  1187, 1  Inters. 
Com.  Bep.  806,  Reversing  06  Ind.  12,  48  Am.  Bep. 


A  telegraph  company  was  held  not  liable  for  fail- 
ure to  deliver  a  telegram  to  the  governor's  office 
under  oral  instructions  given  by  the  party  to  whom 
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eTtdence  material  to  be  noticed,  in  addition  to 
that  respecting  the  mental  anguish  suffered  bj 
the  father  in  consequence  of  the  nonarrival  of 
the  minister,  ifvas  offered  by  the  defendant 
respecting  the  custom  of  its  office  boy,  not 
Tery  material  to  be  stated,  and  the  fact  that  it 
haa  a  rule  not  to  make  free  delivery  beyond 
i  mile,  this  not  being  very  much  more  material 
than  the  other,  inasmuch  as  it  seemed  to  be  a 
rule  laid  away,  and  of  the  existence  of  which 
nobody  was  advised,  and  particularly  the 
plaintiff,  nor  does  it  appear  that  it  was  ob- 
served or  required  to  be.  Inasmuch  as  the 
testimony  in  this  case  shows  no  failure  to  de- 
liver any  message  received  addressed  to  the 
residents  of  Dayton,  and,  on  the  coutrary,  that 
the  agent  would  frequently  make  delivery  at 
points  further  than  ^  mile,  and  sometimes 
at  night,  for  accommodation,  when  he  thought 
the  message  was  important.  That  there  was 
ever  any  refusal  to  do  so  does  not  appear. 
On  this  proof,  upon  defendant's  plea  of  not 
guilty,  trial  being  had,  verdict  and  Judgment 
were  rendered  for  $500,  and  the  defendant  ap- 
pealed in  error.  Errors  assitcned  are:  First. 
Refusal  of  the  court  to  charge  that,  if  the 
proof  establishes  that  Rev.  Whitner  lived  more 


than  I  mile  from  the  telegraph  office,  and  that 
the  company  had  a  rule  that  messages  beyond 
that  limit  were  not  to  be  delivered  free  of 
charge,  then  the  company  will  not  be  liable 
for  a  failure  to  deliver,  unless  an  arrangement 
was  made  with  the  company  to  deliver  the 
message  in  this  instance.  Second.  Because 
there  was  no  evidence  to  support  the  verdict. 
Third.  Because  the  verdict  was  excessive. 
Fourth.  Because  the  court  erred  in  charging 
ihe  jury  as  follows:  *lf  the  proof  should  es- 
tablish that  the  Reverend  Whitner  lived  more 
than  i  mile  from  the  defendant's  Dayton  of- 
fice, and  that  the  defendant  had  a  rule  that 
they  would  not  deliver  messages  free  outside 
of  1-mile  limit  from  the  office  of  destination, 
then,  if  the  plaintiff,  or  the  agent  who  sent  his 
telegram,  had  notice  of  such  rule,  it  would 
have  been  the  duty  of  the  plaintiff  or  his  agent 
to  arrange  with  the  defendant  for  the  delivery 
of  the  message;  and,  if  they  failed  to  do  this, 
the  company*  would  not  be  liable  for  any  fail- 
ure to  deliver  the  message  outside  the  i-mile 
limit.  On  the  other  hand,  if  the  proof  shows 
that  neither  the  plaintiff  nor  his  agent  had 
knowledge  of  the  existence  of  such  a  rule,  and 
the  defendant  received  a  message  for  trans- 


it was  directed,  when  the  agent  telephoned  to  such 
office  and  found  that  the  party  was  out  of  the  city, 
and  then  delivered  the  despatch  promptly  at  the 
resldenoe  to  the  wife  of  the  party  Given  v.  West- 
em  U.  Teleff.  Co.  24  Fed.  Bep.  119. 

In  Clement  v.Weetem  U.  Teleg.  Go.  187  Mass.  488. 
where  a  company  was  held  liable  for  groes  neffU- 
icence  in  faillofr  to  deliver  a  meesage,  the  ad- 
dressee lived  more  than  i  mile  from  the  televrapb 
office,  and  there  was  no  evidence  as  to  whether  or 
not  any  attempt  had  been  made  to  find  the  party. 
The  question  of  distance  was  not  discussed. 

Under  statutes  providlnff  in  one  section  for 
prompt  transmission,  and  in  another  section  for 
prompt  delivery,  if  the  party  to  whom  it  is  directed 
resides  in  the  city  or  town  or  within  1  mile  from 
the  delivery  office,  telearraph  companies  have  been 
held  not  liable  for  faihng  to  deliver  to  nonresi- 
dents or  transients,  but  have  been  held  liable  under 
the  1st  section  where  nonresidents  have  called  at 
the  office  and  the  despatch  has  not  been  trans- 
mitted, and  have  been  held  liable  where  the  cus- 
tom was  to  deliver. 

So,  a  telegram  addressed  to  a  nonresident  of  the 
city,  ^*Gare  of  Teachers*  Institute**  in  a  city,  did 
not,  as  required  by  Oa.  act  Dea  SO,  IdOe,  pro- 
vidinff  fur  a  penalty,  specify  any  plaoe  within  the 
limits  of  the  dty  at  which  the  messaire  was  to  be 
delivered,  where  the  Teachers*  Institute  was  only  a 
convention,  and  was  holding  meetings  alternately 
in  two  different  buildings.  Western  U.  Teleg.  Co. 
V.  Murpbey,  M  Qa.  768. 

And  a  telegraph  company  was  not  held  liable  for 
failing  to  deliver  a  telegram  to  a  transient  visitor 
whose  address  was  not  given  to  the  company,  even 
if  he  was  well  known  In  the  town.  Gku  Acts  1887, 
p.  112.  providing  a  penalty  for  failure  to  deliver 
diessages  to  persons  to  whom  they  are  addressed 
who  at  the  time  reside  within  1  mile  of  the  tele- 
graph office  or  within  the  town  or  city  in  which  the 
office  is,  does  not  apply  In  such  a  case.  But  it  was 
■aid  that  the  penalty  might  apply  if  the  address 
was  given.  Moore  y.  Western  U.  Teleg.  Co.  87  Ga. 
618. 

And  €ki.  act  1887,  I  2.  providing  a  peualty  for 
failure  to  deliver  de8pato**e8  to  "persons  or  agents 
residing  within  1  mile  of  the  telegraphic  station,  or 
within  the  city  or  town  In  which  such  station  Is,** 
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did  not  apply  to  a  transient  person,  although  he 
gave  his  address  in  the  city  limits  and  the  company 
failed  to  deliver  the  message.  The  1st  section  of 
the  act  providing  for  prompt  transminsion  applied, 
but  this  message  was  transmitted  promptly. 
Whether  due  diligence  required  the  company  to  go 
outside  of  Its  office  to  deliver  the  message  was  held 
to  be  a  question  for  the  Jury,  and  to  depend  in  part 
on  the  usage  of  the  company.  It  was  said  that  if 
the  company  should  go  out  of  its  office  to  deliver 
for  one  person  it  must  do  so  for  all.  Western  C. 
Teieg.  Co.  v.  Tlmmons.  88  Ga.  845w 

But  a  telegraph  company  was  held  liable  for  a 
penalty  for  the  nondelivery  of  a  telegram  sent  to  a 
nonresident  at  B,  who  was  well  known  to  almoet 
every  person  at  B,  and  was  intimately  acquainted 
with  the  agent  and  was  boarding  at  the  same  hotel 
with  him,  and  it  was  the  custom  of  defendant  to  de- 
liver telegrams  to  nonresidents,  especially  during 
terms  of  court,  and  the  addressee  had  himself  re- 
ceived such  telegrams  and  was  attending  court. 
(The  court  adopted  the  rule  suggested  In  Western 
U.  Teleg.  Oo.  v.  Timmons,  ruprcLi  Western  U. 
Teleg.  Co.  v.  Edwards,  96  Ga.  767. 

And  the  telegraph  company  was  held  liable 
where  it  failed  to  transmit  a  telegram  with  due  dili- 
gence under  Ga.  Acts  1887,  p.  112, 1 1,  providing  a 
penalty  for  such  failure  although  the  party  to 
whom  the  message  was  sent  did  not  reside  within 
such  limits,  as  a  message  should  be  promptly  sent 
to  the  office  so  that  it  might  be  called  for.  So 
much  of  the  case  of  Moore  r.  Western  U.  Teleg. 
Co.  supra,  saying  the  act  only  applied  to  those  who 
live  to  the  limits  prescribed,  must  be  understood  to 
relate  to  the  fail  ure  to  deliver  only.  Horn  v.  Wes^ 
em  U.  Teleg.  Co.  88  Ga.  688. 

A  telegraph  company  was  held  liable  for  failure 
to  deliver  a  message  called  for  at  the  office,  al- 
thoiiirh  the  sendee  was  a  nonresident,  Oa.  act  Oct. 
22. 1887, 1 2,  providing  a  penalty  for  nondelivery  to 
residents  of  cities  and  towns  and  to  persons  resid- 
ing within  1  mile  from  the  office,  did  not  apply,  and 
the  plain  tilt  did  not  have  to  bring  himself  within 
the  terms  of  that  section.  The  1st  section  of  the 
act  required  transmission  for  nonresidents  as  well 
as  others  with  impartiality  and  good  faith,  and 
with  due  dlllgenoe  under  a  penalty.  Western  U. 
Teleg.  Co.  v.  Mansfield.  08  Ga.  848.  I.  T. 
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miflrion  and  delivery  without  calliDg  attentioD 
to  sncb  rule,  it  would  have  been  its  duty  to 
uae  active  diligence  in  delivering  it,  if  the  ad- 
dressee resided  within  a  reasonabie  dislance 
from  the  defendant's  office." 

Taking  up  these  objections,  not  according 
to  their  order,  but  in  the  most  convenient  form 
for  presenting  them,  we  dispose  of  the  ques- 
tion, first,  that  there  is  no  evidence  to  sustain 
the  verdict.  On  this  it  is  insisted  by  plaintiff 
in  error  that  the  declaration  alleges  the  young 
lady  became  unconscious  and  died  before  he 
could  have  arrived,  bad  the  telegram  been  de- 
livered in  time.  It  is  true  that  the  declaration 
averred  that  she  became  unconscious,  thouirh 
it  is  not  stated  at  what  time.  It  is  stated  in 
the  same  connection,  however,  that,  had  the 
message  Leen  promptly  and  properly  trans- 
mitted and  delivered,  the  minister  would  have 
duly  come  to  Washington,  as  requested,  and 
have  arrived  at  the  home  of  the  plain tfJfT  in 
ample  time  to  have  administered  to  the  spirit- 
ual wants  and  requirements  of  the  plaintiff's 
daughter,  which  at  least  negatives  the  sup 
p0(*ed  inference,  from  the  averment  of  uncon- 
sciousness, that  it  resulted  earlier  than  the 
minister  could  have  arrived.  It  was  not  es- 
sential to  prove  affirmatively,  under  this  dec- 
laration, that  she  did  not  become  unconscious 
before  the  minister  could  have  reached  her 
father's  home.  There  is  no  presumption  from 
the  declaration,  taken  entire,  that  she  did,  but, 
on  the  contrary,  that  she  did  not 

It  is  next  insisted  that  the  daughter's  object 
was  to  be  united  with  the  church,  and  that,  as 
it  appears  from  the  testimony  of  the  minister 
that  she  could  not  have  become  a  member,  ac- 
cording to  the  regulations  of  that  church,  until 
after  the  meeting  for  that  purpose,  therefore, 
the  nonarrival  of  the  minister  was  immaterial, 
and  that  the  anguish  experienced  by  the 
father  could  not^have  any  foundation  on  that 
account  There  is  nothing  in  this  objection. 
It  was  the  daughter's  desire,  which  the  father 
knew,  to  be  baptized,  and  to  have  the  minister 
do  what  he  could  to  unite  her  with  the  church. 
What  the  effect  or  noneffect  as  to  the  actual 
uniting  herself  to  the  church  may  have  been 
was  not  the  question.  She  had  tne  right  and 
desire  to  have  the  attendance  of  the  minister  for 
this  purpose,  and  the  father  must  necessarily 
have  suffered  just  as  much  from  the  minis- 
ter's failure  to  arrive  and  administer  to  his 
daughter  what  she  desired  to  have  done  for 
her  consolation  and  support  in  the  hour  of 
death,  as  though  it  would  have  effectuated  a 
complete  church  membership.  What  would 
have  been  the  effect  of  it,  it  is  wholly  immate- 
rial to  consider.  The  girl  desired  to  do  all  she 
could,  and  the  minister  testified  he  would  have 
done  all  he  could,  to  effectuate  her  purpose. 
The  anguish  of  the  father  in  this  disappoint- 
ment could  hardly  have  been  less  keen  than  it 
would  have  been  in  consequence  of  the  fact 
that,  after  all  was  done  that  could  be,  it  might 
have  been  supposed  necessary  that  still  further 
action  be  taken  by  the  church.  The  suit  is 
not  for  any  damages  which  resulted  from  any 
wrong  to  the  girl,  or  the  failure  to  accom|>lixh 
her  admission  into  the  church,  but  the  suffer- 
ing endured  by  the  father  because  of  bis  dis- 
appointment in  the  failure  of  the  minister  to 
arrive  and  afford  the  daughter  whatever  help 
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and  consolation  he  could,  in  her  effort  to  pre- 
pare by  baptism  and  other  services,  which  he 
could  render  as  a  minister  of  Qod,  in  her  im- 
pending dissolution.  It  may  be  a  matter  of 
doubt  what  the  effect  of  it  all  would  have  been, 
and  whether  baptism  alone  of  a  repentant  be- 
liever might  not  have  been  sufficient  for  all 
prsctical  purposes  of  accomplishing  her  desire. 
This,  of  course,  we  cannot  decide;  but,  whether 
true  or  not,  it  is  clear  that  these  were  things 
desired  with  great  tenderness  and  anxiety  by 
the  father,  and  that  his  anguish  would  be  nat- 
urally very  great,  and  that  he  was  not  able  to 
have  them  done  because  of  the  defendant's 
negliaence.  It  cannot  be  decided  that  he  suf- 
fer(*d  no  pain  in  consequence  of  being  unable 
to  accomplish  any  of  the  things  desired  be- 
cause, possibly,  he  could  not  have  accomplished 
all. 

There  is  no  error  in  the  char^  of  the  court 
as  to  the  rule  about  deliveiy  within  ^  mile  of 
defendant's  office,  first,  because  it  does  not  ap- 
pear that  the  public,  and  Rtill  less  the  plnintiff, 
bad  any  knowledge  of  such  rule,  and  it  not 
only  does  not  appear  that  he  was  informed  of 
the  rule,  but  on  the  contrary,  that  he  was  ad- 
vised by  the  defendant's  agent,  to  whom  he 
delivered  the  telegram,  ana  to  whom  he  paid 
all  that  was  asked  for  its  transmission  and  de- 
livery, that  it  could  be  delivered  that  night 
Dayton,  we  can  judicially  know,  is  one  of 
the  smaller  towns  of  the  state;  and,  presum- 
ably, when  the  defendant's  agent  took  the  mes- 
sat^,  addressed  to  a  resident  of  that  town,  with 
the  statement  by  him  that  it  could  be  deliv- 
ered, and  without  any  inquiry  as  to  distance, 
or  knowledge  on  the  part  of  the  plaintiff  and 
his  agent  of  any  rule  not  to  be  delivered  be- 
yond i  mile,  or  suggestion  of  any  such  rule  by 
the  receiving  agent  of  the  com[>any,  who  re- 
ceived for  that  proposed  transmission  and  de- 
livery all  the  compensation  it  asked,  its  pur- 
pose and  contract  was  to  deliver;  and  the  plain- . 
tiff  was  not  required  to  make,  or  show  that  he 
made,  further  inquiry  on  the  subject.  It 
might  be  different  had  the  addresse  lived  In  a 
large  dty,  and  probably  at  a  great  distance 
from  the  telegraph  office.  Besides,  as  already 
stated,  it  appears  in  evidence  that,  though 
though  there  was  a  rule  of  the  company  that, 
in  towns  of  the  size  of  Dayton,  delivery  would 
be  made  only  within  the  i  mile  limit,  it  does 
not  appear  that  the  company  required  or  en- 
forced the  observance  of  this  rule,  or  took  any 
means  to  inform  its  patrons  of  the  existence  of 
such  rule,  and  the  company's  agents  did  not 
themselves  conform  to  it,  but,  on  the  contrary, 
delivered  messages  beyond  the  Imit  and,in  fact, 
delivered  this  one  beyond  the  limit,  though  too 
late  to  accomplish  its  purpose.  A  rule  merely 
made,  without  notice  to  those  who  are  to  be 
affected  by  it,  and  without  exaction  or  conform- 
ity to  it,  and  which  is  not  in  fact  observed  by 
the  company  itself,  cannot,  as  a  protection 
against  liability,  be  laid  away  in  secret  con- 
sciousness of  the  agents  of  the  company,  un- 
known and  unobserved,  until  the  occasion 
arises  to  apply  it  on  account  of  liability  in- 
curred by  faifure  to  deliver,  as  in  this  case. 

Finally,  as  to  the  exceasiveness  of  this  ver- 
dict As  already  stated,  it  is  for  $500.  The 
question  as  to  the  excessiveness  is  not,  of 
course,  an  original  one.  adHreaaed  to  us.     We 
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are  not  to  render  the  Terdict,  but  merely  to 
control  ft,  as  against  the  passion,  the  prejuclice, 
the  corruption,  or  unaccountable  caprice  of 
the  Jury.  If  none  of  these  thin^  appear,  or 
may  be  inferred,  from  the  extrayagance  of  the 
▼erdict  or  other  facta  in  the  record,  we  do  not 
attempt  to  control  it.  Of  course,  as  we  have 
heretofore  Intimated,  in  cases  of  this  character, 
where  the  damages  are  for  mental  anguish 
purely,  extravaftant  and  extraordinary  yerdicts 
will  be  tolerated;  yet,  within  reasonable limita, 
the  discretion  which  exists  in  the  Jury  will 
be  controlled  by  us.  In  this  case  we  can- 
not say  that  the  amount  given,  while  in  full 


and  ample  consideration,  la  one  evincing  pas- 
sion, prejudice,  corruption,  or  caprice.  The 
negligence  of  the  defendant  was  gross  and  in- 
excusable, and  about  a  matter  which  the  terms 
of  the  telegram  plainly  showed  not  only  per- 
mitted no  delay,  but  called  for  the  exercise  of 
a  reasonable  diligence  as  a  matter  of  business 
and  a  matter  of  numanity.  We  are  not  dis- 
posed to  encourage  neg]i|^nceof  this  character 
by  the  enforced  reduction  of  verdicts  given 
against  It  by  way  of  smart  money,  or  as  com- 
pensatory. 

We  cannot  disturb  this  judgment  on  that  ac- 
count, and  it  is  afflrmed. 


PENNSYLVANIA  SUPREME  COURT. 


Habel  L.  BUCHANNAN 

V 

SUPREME  CONCLAVE  IMPROVED 
ORDER  OP  HEPTA80PH8,  Appt. 

(178  Pa.  408.) 

The  beneflelary  of  a  certificate  of  insmv 
aAce  on  the  life  of  her  father,  who  Is  iDsane  or 
incapable  of  attendiog  to  business,  is  entitled  to 
notice  of  his  default  in  payinir  assessments  before 

I  a  forfeiture  can  be  declared  therefor,  after  she 
has  ffiyen  notloe  to  the  company  of  his  condition 
and  requested  a  notice  of  any  default  on  bis  part 
so  that  she  miffht  make  an  effort  to  pay  the  as- 
sessment if  he  did  not. 

(NoTemberU,  IBBl) 

APPEAL  by  defendant  from  a  Judgment  of 
the  Court  of  Common  Pleas,  No.  1,  for 
Allegheny  County  in  favor  of  plaintiff  in  an 
action  brought  to  enforce  payment  of  a  benefit 
certificate.     Afflrmed, 

The  facts  are  stated  in  the  opinion  of  the 
lower  court  In  refusing  a  motion  for  a  new 
trial. 

Messrs.  J.  A.  Laiifl^fltt  and  S.  A.  Will^ 

for  appellant: 

There  are  two  methods  provided  in  the  laws 
of  benefit  societies  for  suspension  on  account 
of  nonpayment  of  assessments.  Some  require 
an  affirmative  act  of  the  subordinate  lodge  to 
complete  the  suspension,  and  notice  of  ^uch 
action  to  the  members.  In  others  the  law  is 
self  acUng  or  executory,  and  requires  no  af- 
firmative action  on  part  of  the  subordinate 
lodge  to  complete  the  suspension.  If,  under 
the  former,  a  member  by  some  affirmative  act 
is  suspended  by  the  lodge,  and  has  notice  of 
such  act,  and  does  not  exercise  the  right  of 
appeal  secured  him  by  the  laws  of  the  order, 
the  action  of  the  lodge,  if  such  lodge  has  juris- 


diction, is  final,  and  cannot  be  assafled  in  an 
action  on  the  certificate  after  the  member's 
death. 

Karrher  y.  Supreme  Lodge  K,  ofH,  187  Mass. 
368;  Mxdray  v.  Supreme  Lodge  K.  of  H.  28  Mo. 
A  pp.  468;  BamiU  v.  Supreme  Council  of  R,  A. 
152  Pa.  687. 

If,  however,  by  the  laws  of  the  society  mere 
nonpayment  of  an  assessment  operates  as  a  for- 
feiture, the  member  elects  every  time  he  is 
called  upon  to  pay  an  assessment  either  to  pay 
within  tbe  stipulated  time  or  suffer  the  pen^^ 
of  loss  of  membership  and  its  benefits  by  neg- 
lecting or  refusing  to  pay  within  that  time. 

Hood  y.  Railway  Pass,  d  F.  0.  Mut.  Ben. 
Asso.  81  Fed.  Rep.  62;  Illinois  Masonic  Benet, 
Soc.  V  Baldtoin,  86  HI.  479;  Bacon,  Ben.  Soc. 
&  Life  Ins.  g  885;  Penn^lvania  Training 
Seliool  y.  Independent  Mvi.  F.  Ins.  Co.  127  Pa. 
668. 

The  laws  of  the  defendant  provide  for  the 
latter  method  of  suspension. 

The  law  being  self -executory,  the  nonpay- 
ment of  an  assessment  ipsofa^cto  works  a  sus- 
pension. 

Grand  Lodge  of  lUinois  L  0.  of  M.  A.  y. 
Besterfield,  87111.  App.  622;  Rood  y.  RaUteap 
Pass,  db  F.  C.  Mut.  Ben.  Asso.  supra. 

The  laws  of  defendant  relative  to  notice  are 
suflBcient  and  binding;  members  are  entitled 
only  to  the  notice  contracted  for,  and  no  other 
need  be  given. 

Forse  v.  Supreme  Lodge  K.ofH.^  Mo.  App. 
106;  WeaMy  v.  JNorthweatrrn  Benev,  db  Mut. 
Aid  Asso.  19  111.  App.  827;  Bacon,  Ben.  Soc. 
§  381;  Supreme  Lodge  K.  <i(f  H.  v.  Johneon^  78 
Ind.  110. 

Notice  by  publication  in  a  newspaper  is  suffl- 
cient  when  the  laws  so  provide. 

Forse  v.  Supreme  Lodge  K.  of  H.  supra; 
Pennsylvania  Training  School  y.  Independent 
Mut.  F.  Ins.  Co  127  Pa.  559;  Bargraefe  y. 
Supreme  Lodge  K.  db  L.  of  H.  22  Mo.  App.  127; 
York  County  Mut.  F.  Ins.  Co.  v.  Knight,  48 


Note.— The  question  involved  in  the  above  case  i     As  to  the  act  of  an  Insane  beneflctary  who  killed 
as  to  the  rights  of  the  beneficiary  under  a  policy  on  |  the  insured,  see  Holden  v.  Ancient  Order  of  U«  W. 


the  life  of  an  insane  person  after  notifying  the  in- 
surer of  the  fact  of  his  insanity  seems  to  be  en- 
tirely novel. 

84  L.  R.  A. 


(IU.)81L.B.  A.67. 
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Me.  75;  NcTthampton  MuU  Lite-Stock  Im,  Co.  I 
▼.  Siewari,  39  K.  J.  L.  486. 

The  mailiDg  of  ibis  paper  at  Baltimore, 
properly  wrapped,  stamped,  and  addressed  to 
Buchannan  atFreeport.  reDusylvaDia,  is  prima 
facie  evidence  tbat  BiicbaoDau  received  it. 

FoUom  V.  Cook,  115  Pa.  589;  Toe  v.  Howard 
Masonic  Mui.  Benev.  Amo,  68  Md.  86;  Qreen- 
ley  T.  Iowa  State  Ins,  Co,  50  Iowa,  86;  North- 
western  Traveling  Men's  Asso.  ▼.  Sehatus,  148 
Dl.  804;  Hay,  Ids.  562. 

The  form  of  tbe  notice  was  sufSdent,  and 
gave  the  member  tbe  necet^ary  information  as 
to  assessments,  and  was  the  usual  notice.  Any 
defects  of  form  merely  are  immaterial. 

JBj^rcher  ▼.  Supreme  Lodge  K.  of  H,  187 
Mass.  368. 

Whether  properly  received  or  wbetber  re- 
eeived  at  all  or  not,  could  in  do  wise  prevent 
aaspension  in  case  of  nonpayment. 

Yoe  V.  Howard  Masonic  Mut.  Benet.  Asso., 
OrtHey  v.  I&wa  State  lus,  Co,,  Forse  v.  8u- 
prevne  Lodge  K.  ofH,,  and  Norlhuestem  Travel- 
ing Men'n  Asso.  v.  Sehauss,  supra;  Beichen- 
bach  Y.  EUerbe,  115  Mo.  588. 

Where  tbere  is  no  provision  in  tbe  contract 
of  insurance,  which  declares  expressly  or  by 
necessary  implication  tbat  sickness,  insanity, 
or  other  disability  shall  excuse  tbe  nonpayment 
of  an  assessment  on  the  day  it  is  due,  no  relief 
caa  be  granted  against  such  contingencies. 

Hawkshaw  v.  Supreme  Lodge  K.  of  H.  29 
Fed.  Rep.  778;  Carpenter  v.  Centennial  Mut. 
L.  Amo.  68  Iowa,  458,  56  Am.  Rep.  865;  Yoe 
▼.  Howard  Masonic  Mut,  Benev.  Asso,  supra; 
Kline  v.  New  York  Ins.  Co,  104  U.  S.  88.  26 
L.  cd.  662;  Thompson  v.  Knickerbocker  L.  Ins, 
Co.  104  U.  B.  262.  26  L.  ed.  765:  Wheeler  v. 
Connecticut  Mut.  L.  Ins.  Co.  82  N.  Y.  543,  87 
Am.  Rep.  694;  Ingram  v.  Supreme  Council  A, 
L.  ofH.  14  N.  Y.  8.  R  600;  Airand  JMqe  A, 
O.  XT,  W.  V.  Jesse,  50  III.  App.  101;  Dennis  v. 
Massachus2tts  Ben.  Asso.  120  N.  Y.  496,  9  L. 
R.  A.  189;  Bliss,  Life  Ins.  §  179;  Smith  y. 
Penn  Mut.  L.  Ins,  Co.  11  W.  K.  C.  295. 

In  mutual  benefit  societies  the  contract  is 
between  tbe  society  and  tbe  member,  and  the 
beneficiary  acquires  no  vested  right  in  the 
benefit  fund  which  is  to  accrue  upon  the  death 
of  tbe  member  until  death  takes  place. 
Niblack.  Ben.  Soc.  &  Acci.  Ins.  §  212. 
A  beneficiary  Is  without  tbe  rule  which  re- 
lieves a  member  from  the  consequences  of  an 
omission  to  do  an  act  rendered  impossible  by 
the  omnipotent  power. 

Kiblack,  Ben.  Soc.  &  Acci.  Ins.  $272;  Howell 
▼.  Knickerbocker  L,  Ins,  Co.  44  N.  Y.  276,  4 
Am.  Rep.  675;  Wheeier  v.  Connecticut  Mut.  L, 
Ins.  Co.  82  N.  Y.  548.  87  Am.  Rep.  594;  WendX 
V.  Order  of  Q&rmania,  8  N.  Y.  8.  R  351. 

The  interest  of  tbe  plaintiff  was  like  that  of 
a  devisee  named  in  tbe  will  of  a  stranger  dur- 
ing tbe  lifetime  of  the  testator. 

The  fact  that  she  may  have  paid  or  rather 
transmitted  assessments  both  prior  and  subse- 
quent to  her  being  designated  as  beneficiary 
vested  no  interest  in  her. 

May,  Ins.  |  550;  Niblack,  Ben.  8oc.  &  Acci. 
Ins.  §  267;  Kenyan  v.  Knights  Templar  dt  M, 
Mut.  Aid  Asso.  122  N.  Y.  247. 

Messrs,  Andrew  M.  Robb  and  Young  A 
Trent,  for  appellee: 

Tbe  proposition  Is  too  broad  that  the  mem- 
bers are  atwolutely  bound  by  whatever  law  the 


society  chooses  to  ordain,  but  the  right  is  after 
all  solely  in  the  courts  to  determine,  not  only 
tbe  meaning  of  the  laws,  but  also  the  reason- 
ableness of  the  laws. 

Bacon,  Ben.  Soc.  g§  85,  86,  ed.  1888;  A.ng. 
<&  A.  Corp.  §  847;  Com.  ▼.  St.  Patrick's  Benet, 
Soc.  2  Binn.  441.  4  Am.  Dea  453;  Com., 
Fiac/ier,  v.  German  Soc.  15  Pa.  251;  Com.  v. 
Pennsyhania  BeneficicU  Inst.  2  Serg.  &  R.  141; 
Diligent  Firs  Co.  v.  Com,  75  Pa.  291;  St,  Maryfs 
Beneficial  Soc,  v.  Burford,  70  Pa.  821;  Ecans 
V.  Philadelfhin  Club,  50  Pa.  107. 

David  H.  Buchannan  was  insane  during 
August  and  September,  1894. 

Mabel  was  his  daughter  and  beneficiary. 
As  his  daughter  no  matter  to  whom  the  cer- 
tificate was  payable  she  had  such  an  interest  in 
her  father's  welfare  that  she  was  entitled  to  see 
to  it  that  bis  certificate  should  not  be  forfeited 
while  be  was  entirely  mentally  incapable  of  at- 
tending to  tbe  payment  of  the  assessments. 

As  a  beneficiary  she  had  ^uch  an  interest  as 
entitled  her  to  keep  the  certificate  alive,  not 
against  her  father's  voluntary  action,  but  if  he 
were  mentally  incapable  of  receiving  notice  or 
of  paving  the  assessment 

Bacon,  Ben.  Soc.  ^  255;  Helme  v.  Philadel- 
phia L.  Ins.  Co.  61  Pa.  107,  100  Am.  Dec.  621. 

The  law  abhors  a  forfeiture,  and  therefore 
he  who  seeks  to  enforce  it  must  show  that  he 
has  been  guilty  of  no  unjustifiable  or  uncon- 
scionable conduct. 

Beltne  v.  Philadelphia  L.  Ins.  Go,  supra; 
Kister  v.  Lebanon  Mut.  Ins.  Co.  128  Pa.  567. 
5  L.  R.  A.  646. 

If  tbe  contention  of  appellant  is  correct  that 
notice  could  only  be  given  to  Buchannan  tbat 
be  only  could  pay  the  assessment,  and- be  only 
direct  to  whom  notice  could  be  sent,  then  the 
duty  resting  on  Buchannan  was  a  personal  one 
and  his  insanity  would  excuse  the  performance, 
and  the  forfeiture  could  not  be  insisted  on. 

ScuUff  V.  Kirkpatrick,  79  Pa.  824,  21  Am. 
Rep.  62. 

Slagle,  J.,  delivered  the  following  opinion 
in  the  court  of  common  pleas: 

**  This  was  an  action  upon  a  benefit  certifi- 
cate issued  to  D.  H.  Buchannan,  and  made 
payable  to  the  plaintiff,  his  daughter.  A  ver- 
dict was  rendered  in  favor  of  plamliff.  A  mo- 
tion for  a  new  trial  was  made  by  defendant, 
for  which  a  number  of  reasons  have  been  as- 
signed. We  think  there  was  sufficient  evi- 
dence for  submission  to  the  jury  of  the  ques- 
tions of  fact,  and  only  two  of  the  reasons 
assigned  need  to  be  considered.  Tbe  fourth 
assignment  is  as  follows:  '  Witnesses  for  plain- 
tiff having  testified  that  D.  H.  Buchannan  did 
not,  to  their  knowledge,  receive  his  copy  of 
the  Advocate  in  September,  1894,  tbe  court 
erred  in  charging  tbe  jury  that  mailing  the 
said  Advocate  at  Baltimore  to  the  proper  ad- 
dress of  D.  H.  Buchannan  was  prima  facie 
evidence  that  he  received  it,  but  that  tbat  evi- 
dence might  be  rebutted.'  The  court  did  not 
instruct  tbe  jury  as  stated.  It  was  contended 
by  plaintiff  that  the  notice  published  in  the 
Advocate  was  not  the  notice  required  by  the 
constitution  of  the  order;  that  it  was  a  notice 
addressed  to  the  conclaves,  and  should  have 
been  addressed  to  the  members.  Tbe  court 
held  that  tbe  notice  was  sufBcient  in  form.  It 
was  further  contended  that  tbere  was  not  suf- 


488 


Pennsylvanlv  Sltbeme  Court. 


Hot., 


flcient  evidence  of  niailiag.  Tbe  court  sub- 
mitted the  question   to  the  jury  as  follows: 

*  Imow,  was  this  placed  in  the  postoffice,  prop- 
erly addressed  to  Mr.  Bucbanhan  at  tbe  place 
of  bis  residence,  of  which  the  order  bad  notice 
upon  their  records?  If  so«  then  notice  was 
given/  Counsel  for  plaintiff  contended  that 
they  miffht  show  that  it  had  not  been  received. 
It  would  pro'bably  have  been  better  to  have 
said  that  it  was  immaterial  whether  it  bad 
been  received  or  not,  the  court  having  practi- 
cally instructed  the  Jury  that  there  was  no  evi- 
dence to  rebut  the  presumption  that  it  bad 
been  received,  and  may  have  fallen  into  an 
error  in  saying:  'However,  if,  under  all  the 
evidence  in  the  case,  you  are  not  satisfied  that 
this  notice  was  not  properly  sent  and  received, 
tbe  defendant  has  not  made  out  a  case  of  sus- 
pension.' But  this  certainly  could  have  done 
no  harm,  as  the  case  was  submitted  to  tbe  Jury 
on  the  question  which  is  the  subject  of  tbe  fifth 
assignment,  as  follows:  '  The  court  erred  in 
its  charge  to  the  Jury  in  stating  that  Mabel 
Buchannan,  the  plaintiff,  bad  an  interest  in 
the  benefit  certificate  sued  on,  and  that  she 
was  entitled  to  notice  of  the  calling  of  assess- 
ments, for  tbe  nonpayment  of  which  D.  H. 
Buchannan  was  suspended,  if  said  D.  H.  Ru- 
channan  was  mentally  incapable  of  receiving  or 
of  understanding  the  meaning  or  effect  of  said 
notice,  there  bemg  no  provision  in  the  law  of 
tbe  defendant  entitling  the  plaintiff  to  any  such 
notice  in  this  case.'    This  is  not  in  the  lan- 

fuage  of  the  court,  but  is  substantially  correct, 
'here  was  some  evidence  of  the  incapacity  of 
Mr.  Buchannan  at  and  before  the  assessment 
of  September,  1894,  was  made,  and  that  it 
contin.ued  until  his  death.  It  was  also  in  evi- 
dence that  before  the  assessment  was  made 
Mabel  buchannan,  the  beneficiary,  bad  writ- 
ten to  the  financial  officer  to  whom  all  assess- 
ments were  payable,  referring  to  her  father's 
condition,  stating  that  he  was  careless,  and  lia- 
ble to  neglect  them  [the  assessments]:  that  she 
had  at  various  times  paid  them;  and  asking, 

*  If  you  find  Mr.  Buchannan  won't  pay  them, 
please  let  me  know,  so  that  I  can  make  an 
effort  to  do  so.'  In  view  of  this  evidence  tbe 
court  instructed  the  jury  that  Mabel  Buchan- 
nan bad  an  interest  in  that  certificate.  It  is 
true  that  it  is  one  that  was  subject  to  the  vol- 
untary control  of  her  father.  Therefore  she 
bad  certain  rights,  and.  if  her  father  was  in 
sane,  or  incapable  of  attending  to  business,  she 
had  a  right  to  keep  this  certificate  alive:  and. 
when  she  notified  the  proper  officer,  if  she  did, 
of  her  intention  to  keep  it  alive  notwithstand 
ing  what  her  father  might  do,  she  had  a  right 
to  do  it.  If  he  was  capable  of  acting,  no  ac- 
tion of  hers  would  keep  it  alive,  because  he 
had  the  power  to  destroy  her  rights  at  any 
time.  But,  if  he  was  incapable  of  acting,  she 
would  have  the  right  to  say  to  this  officer  of 
this  society,  *  My  father  is  not  capable  of  at- 
tending to  this  matter,  and  I  will  pay  these 
assessments  until  he  is.'  The  conclusion  of 
the  whole  matter  was  stated  as  follows:  '  Now. 
if  her  father  was  in  such  actual  condition  as  to 
make  him  incapable  of  acting  in  this  matter, 
she,  as  the  beneficiary,  had  a  right  to  pay  the 
assessments,  and  when  she  asked  to  be  informed 
of  any  assessments  that  were  due  I  think  it  was 
the  duty  of  the  officers  to  notify  her  before  any 
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suspension  was  made;  and,  if  they  neglected 
to  do  it,  then  they  could  not  work  any  suspen 
sion  of  this  certificate.'    This  is  the  sil  )suntial 
testimony  in  the  case.    There  is  abundant  au 
thority  for  the  position  of  the  plaintiff's  coun- 
sel that  where  the  certificate  of  a  beneficial  as- 
sociation provides  that  a  failure  to  pay  any 
assessment  within  a  certain  time  shall  render 
it  null  and  void,  time  is  of  the  essence  of  the 
contract,  and  failure  to  pay  within  the  time 
designated  renders  tbe  certificate  null  and  void; 
and  that,  where  there  is  no  provision  of  tbe 
contract  which  declares  expr^^y  or  by  neces 
sary  implication   that  sickness  or  insanity  or 
similar  incapacity  shall  excuse  the  payment  of 
any  assessment  on  the  day  it  is  due,  the  court** 
will  not  grant  relief  against  such  contingency 
This  is  simply  to  hold  that  everyone  is  bound 
by  his  contract  deliberately  made.    However, 
the  reasons  for  this  seemingly  hard  rule  are  in 
dicated  in  Bacon,  Ben.  Soc.  §  884,  where  the 
author  says  neither  insanity,  sickness,  nor  ah 
sence  is  an  excuse  for  nonpayment  of  asseai^ 
ments,  the  payment  being  ap  act  that  can  \hi 
performed  by  the  member  or  by  some  other 
person.    This  marks  the  distinction  between 
this  case  and  those  to  which  he  finds  the  rule 
to  have  been  applied.    The  statement  of  tbe 
text  is  possibly  too  broad,  but  certainly  anyone 
related  to  the  member  or  interested  in  his  es 
tate  may  come  to  bis  relief  under  such  circum 
stances,  and  especiallv  when  he  is  named  as 
his  beneficiary  under  bis  certificate.    The  ben- 
eficiary has  an  interest  in  tbe  certificate,  and, 
although  it  does  not  become  absolute  until  the 
death,  it  is  an  actually  existing  interest  until 
annulled  under  the  rules  of  the  order.    So  long 
as  it  remains  in  force,  it  belongs  to  him  exclu- 
sively.    Upon  tbe  death  of  a  member  it  passes 
to  the  beneficiary  as  bis  own,  and  not  as  reprc 
sentative  of  a  member.     HamiU  v.  Supremr 
CouncU  of  R.  A  152  Pa.  537. 

''  If  the  plaintiff,  having  knowledge  of  the 
assessment,  had  offered  to  pay  it  to  tbe  proper 
officer,  there  can  be  no  question  but  that  be 
would  be  bound  to  accept  it.  When  the  offer 
was  made  in  advance,  good  faith  required  tti^i* 
the  beneficiary  should  nave  the  opportunity  to 
preserve  her  rights,  not  against  the  voluntarv 
act  of  the  member,  but  as  against  neglect 
caused  by  bis  inability  to  act  She  was  there 
fore  entitled  to  notice  upon  proper  request 
made.  No  notice  was  given,  and  it  appeals 
from  the  evidence  that  neither  tbe  plaintiff  nor 
her  mother  had  knowledge  of  the  assessment . 
and,  if  plaintiff  had  actual  knowledge  of  the 
assessment,  it  would  be  fatal  to  her  claim. 
This  ^ves  pertinency  to  the  testimonv  of  the 
plaintiff  and  her  mother  that  they  did  not  see 
or  know  of  tbe  notice  by  publication.  Tbe 
only  other  question  is  as  to  the  paity  to  whom 
the  request  for  notice  was  made.  Plaintiff*- 
request  was  sent  to  the  financier  of  tbe  Iocn' 
conclave.  He-  is  tbe  only  officer  with  whom 
individual  members  come  in  contact.  To  him 
all  assessments  are  paid,  and  tbe  order  should 
be  bound  by  his  acts.  Tbe  question  in  thi> 
case  seems  to  be  new.  We  think  the  law 
ought  to  be  and  is  as  given  to  tbe  Jury,  and  m 
ucw  trial  must  therefore  be  refused." 

Per  Curiam : 

We  find  no  error  in  this  record.    For  re»> 
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•ons  giTen  br  the  learned  trial  Judge  iq  bis 
opinion  refiuinff  a  new  trial,  tbe  Judgment 
■honld  not  be  dutarbed. 
Judgment  afflrmed. 


HARRI8BUBG.  CARLISLE,  A  CHAM- 
BERSBURG  TURNPIKE  ROAD  COM- 
PANY, AppL, 

t. 

HARRI8BURG  &  MECHANICSBURG 
ELECTRIC  RAILWAY  COMPANY. 

a77Fa.68&) 

Paryment  Into  court  of  an  award  of 
▼le  wem  fi^m  which  aa  appeal  la  taken 

1»7  the  property  owners  la  nor  sufficient  to  satisfy 
Ooosr.  art.  Ift,  •  a,  requirinir  Just  oompeosatioo  to 
be  *^paid  or  secured  before  the  takioy,  injury,  or 
destruction"  of  property  to  emiuent  donuUo 
cnooo;  and  therefore  the  act  of  May  li,  1880«  pro- 
viding that  on  such  payment  into  oourt  the  rlyht 
to  use  the  property  shall  vest  in  the  corporation 
aeeklDff  to  take  it«  and  that  the  money  sbaU  re- 
aoain  in  oourt  to  await  the  final  judirment  on  ap* 
peal*  Is  unconstitutional. 

(Octobers,  IflOD 

APPEAL  by  complainant  from  a  decree  of 
tbe  Court  of  Common  Pleas  f<>r  Cumber- 
land County  dissolving  an  iniunctlon  which 
bad  been  issued  to  restrain  defendant  from 
constructing  its  road  across  the  road  of  com- 
plainant without  making  or  securing  compen- 
aation   for   damages   thereby    inflicted.    JU- 


In  order  to  reach  points  authorized  by  its 
charter  it  became  necessary  for  defendant  to 
cross  complainant's  road  in  the  construction  of 
its  railway.  Complainant,  believing  that  this 
would  render  its  road  unsafe  and  dangerous  to 
travel,  asked  an  injunction  to  restrain  the  rail- 
way company  from  entering  upon  or  crossing 
f  ta  road.  A  preliminary  injunction  was  granted, 
which  was  continued  until  final  hearioff,  tbe 
court  stating  that  it  would  be  dismissed  if  the 
railway  company  would  obtain  the  right  to 
enter  upon  and  occupy  the  turnpike  as  pro- 
vided for  under  the  act  of  May  14.  1889,  g  17. 
A  petition  wss  subsequently  presented  to  the 
court  showing  that  it  was  impossible  to  agree 
aa  to  damages,  and  asking  that  viewers  should 
he  appointed.  The  report  of  the  viewers  was 
confirmed  and  the  damages  paid  into  court. 
The  injunction  was  then  dissolved. 

Further  facts  appear  in  the  opinion. 

Mutr;  E.  B.  Watts*  E.  J.  McCone* 
John  Hays*  and  W.  F.  Sadler*  for  appel- 
lant: 

The  act  offends  against  Const,  art  16,  g  8. 

If  street  railways  were  invef^ted  with  the 
right  to  take  property,  the  constitutional  re- 
quirement fti  that  they  shall  make  just  com- 
pensation for  property  taken,  in  lured,  or  de- 
stroyed which  compensation  shall  be  paid  or 

NoTB.— See  also,  as  to  the  constitutional  riffbt  to 
have  payment  made  or  secured  before  the  Taking 
of  property.  Consumers*  Oas  Trust  Go.  v.  Harless 
and.)  15  li.  B.  A.  60S,  and  Hartln  v.  Tyler  (N.  B.)  26 
Ii.R.A.8aB. 
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secured  before  such  taking,  injury,  or  destruc- 
tion. 

Pusey'i  Appeal,  88  Pa.  67;  MiUvaU  v.  Bnon, 
123  Pa  497;  Hare  v.  Eice,  142  Pa.  608. 

UdiH  determined  by  a  jury  the  amount  of 
damages  is  not  known,  and  a  jury  is  not  bound 
by  a  bond  given  to  secure  them. 

Aftehad  v.  Crescent  Pipe  Line  Co,  159  Pa.  99. 

It  is  an  arbitrary  governmental  interference 
with  vested  rights. 

Bagg^  Appeal,  48  Pa.  513.  81  Am.  Dec.  5^8. 

Acts  of  assembly  arbitrarily  interfering  with 
vested  rights  are  unconsritiitionat. 

Orim  V.  Weissenberg  School  Diet.  67  Pa.  488. 
98  Am.  Dec.  287:  Shonk  v.  Br^n,  61  Pa.  820; 
Haley  v.  Philadelphia,  68  Pa.  45,  8  Am.  Rep. 
158:  Hegartif'e  A/)peal,  75  Pa.  508;  8a:rton  v. 
MitcheU,  78  Pa.  479. 

Messn.  A.  O.  Miller  and  J.  W.  Wetael, 
for  appellee: 

Tbe  act  of  May  14, 1889.  by  g  17,  gives  the 
appellee  a  right  to  cross  or  occupy  turnpike 
roads,  and  g  14  provides  a  method  of  ascertain- 
ing and  securing  compensation. 

Lockhan  v.  Craig  Street  B.  Co.  189  Pa.  419; 
Delaware,  L.  A  W.  B.  Co,  v.  Wilke^Barre  d 
W,  3.  B.  Co.  I  Ph.  Dist  R.  687. 

WilHawie,  J.,  delivered  the  opinion  of  the 

court: 

There  is  no  room  for  doubt  that  the  general 
purpose  and  character  of  the  act  of  May  14, 
1889.  entitled  "An  Act  to  Provide  for  the  In- 
corporation and  Government  of  Street -Rail  way 
Companies  in  This  Commonwealth,"  are 
within  the  constitutional  powers  of  the  legisla- 
ture. There  may  lie  particular  provisions  that 
are  not.  This  appeal  challenges  the  constitu- 
tionality of  a  provision  found  in  the  17th  sec- 
tion, snd  raises  a  question  not  heretofore  con- 
sidered. The  8th  section  of  the  16th  article  of 
the  Constitution  was  intended  to  protect  pri- 
vate property  against  the  eiercise  of  the  right 
of  eminent  domain  in  a  harsh  or  unjust  man- 
ner. It  provides  that  '"just  compensation" 
shall  be  made  to  the  owner  for  all  property 
taken,  injured,  or  destroyed  by  any  corpora- 
tion, "which  compensation  shall  be  paid  or  se- 
cured before  the  taking,  injury,  or  destruction 
shall  be  permitted."  The  machinery  by  which 
just  compensation  may  be  ascertaioed  has  been 
provided  by  law,  and  it  includes  an  appraisal 
made  by  viewers  appointed  by  the  proper 
court,  an  appeal  by  either  party  therefrom, 
and  an  ascertainment  of  the  amount  of  the  just 
compensation  by  a  jury  upon  a  trial  after  the 
forms  of  the  common  law.  Security  for  the 
payment  of  the  just  compensation  to  which 
the  property  owner  is  entitled  must  therefore 
be  security  for  the  amount  that  may  be  recov- 
ered, upon  the  trial  of  the  appeal  from  the  ap- 
praisement, before  a  jury.  This  is  a  plain 
constitutional  requirement,  and  the  legislature 
can  neither  dispense  with  it  In  whole  or  in 
part.  The  provision  of  the  act  of  1889,  now 
complained  of,  authoriases  the  corporation, 
when  an  appeal  has  been  taken  from  the  award 
of  viewers  by  the  property  owner,  to  pay  into 
court  the  amount  of  the  unsatisfactory  award, 
and  thereupon  to  take  possession  of,  or  proceed 
to  injure  or  destroy,  the  property  of  tbe  appel- 
lant. The  section  declares  that  the  right  to 
build  and  use  the  desired  crossing  over  tbe 
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plaintiff's  turnpike  "shall  vest"  in  the  railway 
company  upon  the  payment  Into  court  of  the 
amount  of  the  award,  and  the  money  shall  re- 
main in  court  to  "await  the  final  judgment  on 
said  appeal."  If  the  verdict  should  be  much 
more  than  the  award  the  plaiotiff  has  no  se- 
curity for  its  payment,  and  may  have  no 
means  for  its  collection.  The  titld  to  the  cross- 
ing having  "vested"  when  the  money  was  paid 
inio  the  court,  the  crossing  became  a  part  of 
the  line  of  the  railway,  subject  to  encumbr  a  nee 
by  mortgage  or  otherwise,  and  subject  to  aliena- 
tion. It  mij^ht  well  happen  that,  when  a  judg- 
ment waa  finally  entered  on  the  verdict  in  favor 
of  the  property  owner  ascertaining  the  amount 
of  compensation  due  him,  the  corporation 
would  be  found  to  be  insolvent,  the  line  of  rail- 
way with  all  its  appurtenances  encumbered  to 
its  full  value,  or  transferred  to  a  purchaser, 
and  the  plaintiff  left  without  security  or  any 
responsible  party  to  whom  to  look  for  the 
larger  pari  of  his  just  compensation  for  the  in- 
jury sustained  by  him.  This  is  a  result  that 
the  constitutional  provision  was  intended  to 
guard  against,  and  would  effectually  prevent 
If  it  was  fully  enforced.  The  act  of  1S89  is 
unconstitutional  in  so  far  as  it  underttrkes  to 
confer  an  absolute  right  on  the  corporation  to 
injure  the  property  of  the  plaintiff  by  its  cross- 
ing, without  payment  or  security  for  the  pay- 
ment of  a  just  compensation,  as  it  may  be  tl- 
nally  ascertained  upon  the  disposition  of  the 
appeal. 

The  decree  wu  erroneous,  and  must  be  re- 
wraed,  bat  it  is  not  necessary  that  the  injunc- 
tion shall  be  restored  if  the  defendant  will 
promptly  give  the  security  that  should  have 
been  given  before  making  the  crossing.  The 
decree  is  reversed,  and  the  record  remitted, 
with  direction  that  the  injunction  be  restored 
unless  the  defendant  corporation  shall  within 
ten  days  after  notice  of  this  order  give  secur- 
ity, to  be  approved  by  the  court  below,  for  the 
payment  to  the  plaintiff  of  such  sum  as  may 
be  found  due  upon  the  disposition  of  the  ap- 
peal from  the  award  of  the  appraisers  now 
pending,  as  the  damage  sustained  by,  or  the 
compensation  due  to,  the  plaintiff  by  reason  of 
the  crossing  of  its  turnpike  road  by  the  rail- 
wav  of  the  defendant  at  grade;  injunction  not 
to  Issue  if  such  security  be  given;  costs  to  be 
paid  by  the  defendant. 


V.  BATB8,  in  Trust  for  Exchange  Bank  of 

Titusville,  Appt., 

e. 

H.  B.  CULLUM. 

a77Pa.«8aj 

1.   A  statute  proTldinK  that  defendants 
"'who  shall  have  become  nonresideiits 

of  the  state**  after  a  cause  of  action  has  arisen 
In  the  state  shall  not  have  the  benefit  of  a  statute 
of  limitations,  is  retrospect!  ve,— at  least  as  applied 


to  the  cause  of  action  and  residence  of  the  de- 
fendant, and  covers  a  case  of  one  who  had  pre- 
viously obtained  the  opening  of  a  Judgment  to 
enable  him  to  interpose  tne  statute  of  liTDf  tatioos. 

8.  A  statute  excluding  nonreeidents  of 
the  state  from  the  benefit  of  a  statute  of  lim- 
itations, when  the  cause  of  action  arose  in  the 
stare  and  the  defendant  subsequently  ceased  to 
be  a  resident  thereof ,  is  not  unconstitutional  at 
applied  to  pre-existing  oblitfutiooa. 

(October  6, 18M.) 

APPEAL  by  plaintiff  from  a  judgmeot  of 
the  Court  of  Common  Pleas  for  Warren 
County  in  favor  of  defendant  in  an  action  to 
enforce  payment  of  a  judgment  note  upon 
which  judgment  had  been  enlered  and  subse- 
quently opened  to  permit  defendant  to  set  up 
the  defense  of  the  statute  of  limitations.  Re- 
f>ersed. 

The  facts  are  stated  in  the  opinion. 

Messrs,  Saoanel  T.  Neill  and  W.  C. 
Neillf  for  appellant: 

The  defendant  is  not  entitled  to  the  benefit 
of  the  statute  of  limitations  by  reason  of  his 
absence  from  the  state. 

The  provision  in  the  act  of  July  30,  1842 
(1  P.  &  L.  Dig.  2671,  pL  %  applies  to  defend- 
ant. 

Murray  v.  Baker,  16  U.  8.  8  Wheat.  545, 
4L.  ed.  455;  Bank  of  Alexandria  v.  Dyer,  39 
U.  8.  14  Pet.  141,  10  L.  ed.  801;  Qonder  v. 
Estabrook,  88  Pa.  874. 

The  provisions  of  the  act  of  May  22,  1895, 
deprived  the  defendant  of  the  statute  of  limita- 
tions. 

This  act  was  constitutional. 

8  Am.  &  Eng.  Enc.  Law,  p.  755;  Ortm  w. 
Weistenberg  School  Dist.  67  Pa.  488.  98  Am. 
Dec  287;  Campbell  v.  HoU,  115  U.  8.  620,  29 
L.  ed.  488. 

Legislation  which  merely  affects  the  remedy 
will  apply  to  pending  litigation. 

KiUe  V.  Beading  Iron  Works,  181  Pa.  225; 
LaneY.  White,  140  Pa.  99;  Kelber^.  Pittsburgh 
Nat  Ptow  Co.  146  Pa.  485. 

The  act  of  1895  does  not  produce  unoonsU- 
tutional  discrimination. 

Chemung  Canal  Bank  v.  I/noery,  98  U.  S. 
72,  28  L.  ed.  806. 

Messrs.  W.  M.  Liadsey,  James  O. 
Parmlee,  and  Edward  I^dsey»  for  ap- 
pellee: 

The  tendency  of  the  courts  of  this  state  is 
not  to  hold  such  laws  as  act  May  22, 1895,  ret- 
roactive unless  the  legislative  intention  that 
they  shall  be  so  appears  unmistakably  clear. 

Bedford  v.  ShiUtng,  4  Serg.  &  R  401,  8  Am. 
Dec.  718;  Ogle  v.  Somerset  d  ML  P.  Tump. 
Road  Co.  18  Serg.  &  R  256;  AlUn  v.  Unum 
Bank,  5  Whart  420;  Beehtot  v.  Cobaugh,  10 
Serg.  A  R  121;  Lrfever  v.  Witmer,  10  Pa.  SOT; 
Uwcfdan  Twp.  Road,  80  Pa.  166;  Taylor  ▼. 
Mitchell,  57  Pa.  209. 

Legislation  which  affects  rigbta  will  not  be 
construed  to  be  retroactive  unless  it  is  declared 
so  in  the  act;  but  where  it  concerns  merely  the 


Nora— It  seems  to  be  the  faot  that  in  the  above 
a  complete  defense  under  the  old  statute  of 
limitations  bad  arisen  t)ef  ore  the  passage  of  the  new 
statute,  which  is  held  to  be  retrospective.  No  dis- 
tinction seems  to  have  been  clearly  made  between 
such  a  ease  in  which  the  statute  had  already  run, 
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giYing  a  complete  defense,  and  cases  in  which  the 
statute  of  limitations  is  still  ruoninir  at  the  time  of 
thecbanflreln  the  law.  Tf  the  defense  under  the 
statute  of  limitations  was  complete  when  tbe  new 
law  was  passed, which  annulled  the  defense,  it  seeoM 
to  be  a  clear  case  of  the  deprivation  of  the  prop> 
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mode  of  procedure  it  is  applied,  as  of  course. 
Id  litigatioD  ezistiog  at  the  time  of  its  pass- 


KiUe  V.  Beading  Iron  Worki,  184  Pa.  227; 
Lane  ▼.  White,  140  Pa.  99;  Palairefi  Appeal, 
67  Pa.  494.  5  Am.  Rep.  450;  Cam.  y,  Shopp, 
1  Woodw.  Dec.  128;  Dash  ▼.  Van  Eleeek,  7 
JohDs.  477,  5  Am.  Dec.  291. 

I^eitber  the  legislature  nor  the  courts  ought 
to,  nor  do  they^  consciously,  permit  themselves 
to  deprive  a  litigant  of  bis  rights  without  no- 
tice; and  when  the  legislature  has  been  so  im- 
posed upon  as  to  be  induced  to  pass  an  act  that 
DBS  that  apparent  effect  the  courts  ought  to  in- 
terpose between  the  law  and  its  innocent 
victim,  unless,  indeed,  overwhelmingly  con- 
vinced that  it  was  the  deliberate  intention  of 
the  law-making  power  to  change  the  law,  not 
only  for  the  present  and  future,  but  for  the 
past  and  as  in  this  case  take  from  a  litigant,  not 
only  a  right  which  he  had  when  his  suit  began, 
but  one  of  which  he  bad  been  assured  by  the 
deliberate  judgment  of  this  court. 

Grim  v.  Weissenberg  School  Diet.  67  Pa.  488, 
98  Am.  Deo.  287;  Beehtol  v.  Cobaugh,  10  Serg. 
&Jtl21:  De  ChaeteUuxv,  FairdiHd,  15  Pa.  18, 
5.5  Am.  Dec.  570;  Baggif  Appeal,  48  Pa.  512, 
82  Am.  Dec.  588. 

The  act  entirely  deprives  a  class  of  people  of 
rights  heretofore  enjoyed  under  what  is  at  best 
no  more  than  a  notice  that  hereafter  their  use  of 
such  rights  will  be  regulated,  and  is  a  viola- 
tion of  constitutional  requirement  as  to  enti- 
tling acts. 

he  Road  in  Phmniamlle,  109  Pa.  44;  SetneJdey 
▼.  Sholee,  118  Pa.  185;  Philadelphia  v.  Bidge 
Aw.  R.  Co.  142  Pa.  484;  Com.,  Atty.  Oen.,  v. 
Samuels,  163  Pa.  288;  Payne  ▼.  Ooudereport 
School  DisL  168  Pa.  386. 

The  act  of  May  22, 1895  (Pub.  Laws,  112),  of- 
fends against  g  2  of  art.  8  of  the  Constitution  of 
the  United  States,  which  requires  that  "the 
citizens  of  each  state  shall  be  entitled  to  all 
privileges  and  immunities  of  citizens  in  the 
several  states;"  and  i^gainst  the  14th  Amendment 
thereof,  which  provides  that  "no  state  shall 
make  or  enforce  any  law  which  shall  abridge 
the  privileges  or  immunities  of  citizens  of  the 
United  States.  Nor  shall  any  state  deprive 
any  person  of  life,  liberty,  or  property  without 
doe  process  of  law,  nor  deny  to  any  person 
within  its  jurisdiction  the  equal  protection  of 
the  lawa." 

Sterrett,  Gh.  J.,  delivered  the  opinion  of 
the  court: 

In  June,  1881,  judgment  was  entered  against 
defendant  by  virtue  of  a  warrant  of  attorney 
contained  in  an  unsealed  note  for  $4,000,  pava- 
hie  one  day  after  the  date  thereof,  November 
10,  1878.  On  defendant's  application,  the 
oooit,  in  January,  1898,  made  a  decree  open- 
ing the  judgment  for  the  purpose  of  enabling 
him  to  interpose  the  statute  of  limitations,  ana 
awarded  an  issue  in  which  it  is  provided  that 
"the  judgment  note  shall  stand  for  a  declara- 
.tion,  and  defendant  shall  plead  the  statute  of 
limitations,  and  no  other  plea,  within  ten  days; 


the  plaintiff  on  the  trial  to  be  at  liberty  to 
show  any  matter  in  bar  of  the  running  of  the 
statute,  subject  to  the  usual  rules  as  to  notice 
of  special  matter."  On  appeal  to  this  court, 
the  action  of  the  court  below,  in  thus  opening 
the  judgment  and  awarding  the  issue,  was  af- 
firmed. Bates  V.  OuUvm,  163  Pa.  234.  By 
agreement  of  the  parties,  the  cause  was  tried 
January  27. 1S96,  by  the  court  without  a  jury. 
On  the  trial,  evidence  relating  to  the  merits  of 
the  claim,  and  also  tending  to  prove  that 
within  a  few  weeks  after  the  note  in  question 
was  given  defendant  left  the  state  of  Pennsyl- 
vania and  ceased  to  be  a  resident  thereof,  and 
thenceforth  continued  to  reside  without  the 
state,  etc.,  was  offered  by  the  plaintiff,  and  re- 
ceived under  objection.  In  connection  with 
the  evidence  of  defendant's  nonresidence,  etc. . 
he  also  cited  and  relied  on  the  act  of  May  22^ 
1893  (Pub.  Laws,  112).  which  declares  "that  in 
aU  civil  suits  and  actions  in  which  the  cause  of 
action  shall  have  arisen  within  this  state  the 
defendant  or  defendants  in  such  suit  or  action, 
who  shall  have  become  nonresidents  of  the 
state  after  such  cause  of  action  shall  have 
arisen,  shall  not  have  the  bendit  of  any  statute 
of  this  state  for  the  limitation  of  actions  dur- 
ing the  period  of  such  residence  without  the 
state."  Referring  to  the  evidence  that  was  re- 
ceived under  objection,  the  learned  trial  judge, 
in  his  opinion,- savs:  "All  this  evidence  should 
have  been  excluded,  and  we  according! v  now 
sustain  the  objection,  exclude  the  evidence 
from  consideration,  and  seal  bill  of  exceptions 
for  plaintiff.  The  plaintiff's  evidence  having 
been  excluded,  that  offered  by  the  defendant 
may  be  treated  as  withdrawn.  As  to  the  act 
above  quoted,  he  says:  "The  language  of  the 
act  before  us  does  not  seem  to  require  a  retro- 
spective construction;  at  1  a$t  not  such  as  to 
compel  us,  on  ascertaining  a  fact  by  the  trial 
of  an  issue,  to  enter  a  different  judgment  from 
that  which  we  should  have  entered  had  the 
fact  been  judicially  ascertained  at  the  time  of 
the  order  awarding  the  issue."  He  accordingly 
held  that  "no  fact  appears  by  which  the  run- 
ning of  the  statute  of  limitations  was  pre- 
vented," and  having  found  that  the  note  in 
suit  "was  due  more  than  six  years  before  the 
judgment  waa  entered"  thereon,  he  enforced 
the  liar  of  the  statute,  and  entered  judgment 
for  the  defendant.  Hence  this  appc^,  in 
which  the  correctness  of  the  learned  judge's 
rulings  are  challenged. 

If  the  act,  properly  construed,  is  applicable 
to  suits  and  actions,  such  as  this,  in  which  the 
cause  of  action  arose  in  this  state  prior  to  the 
passa^  of  the  act  of  1895,  etc.,  and  is  not  un- 
constitutional on  that  or  any  other  ground,  it 
is  impossible  to  justify  the  action  of  the  court 
below  in  excluding  the  evidence  of  defendant's 
''residence  without  the  state"  for  more  than 
twenty  years  as  a  fact  "in  bar  of  the  running 
of  the  statute."  One  of  the  terms  of  the  is- 
sue awarded  by  the  court  is  that  on  the  trial 
thereof  the  plaintiff  shall  "be  at  libertv  to 
show  anv  matter  in  bar  of  the  running  of  the 
sUtute.'^   The  trial  did  not  take  place  until 


erty  without  due  process  of  law  in  violation  of  the 
Federal  Constitution.  That  a  perfected  defense 
noder  the  statute  of  limitations  la  property  wltbln 
the  meaning'  of  that  constitutional  provision  Is  ex- 
pressly decided  In  Normal  School  Dist.  Bd.  of  Adu. 
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V.  Blodgett  (OL)  81L.  &.  A.  7a  It  Is  also  in  sub- 
stance decided  in  Klpp  v.  El  well  (Minn.)  83L.  R.  A. 
4S6,  holdlnflr  that  a  statute  which  would  reinstate 
Judgments  for  taxes  after  they  had  been  full; 
barred  Is  unconstitutional. 
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Oct., 


JftDuary  37, 1896.  more  than  eight  months  af- 
ter the  act  was  passed.  All  that  was  adjudi- 
cated prior  thereto  was  the  authority  or  ibe 
court  to  open  the  ludgmeut  aud  award  the  is- 
sue on  the  terms  therein  specified.  The  issue 
was  pending  and  undetermined  when  the  act 
went  into  operation.  The  learned  counsel  for 
defendant  in  their  argument  candidly  "admit 
that  the  weight  of  authority  is  in  favor  of  the 
power  of  the  legislature  to  repeal  and  pass 
laws  changing  the  methods  of  procedure,  and 
relating  solely  to  the  remedy  pending  litiga- 
tion;" but  they  claim  "that  the  peculiar  situa- 
tion of  this  case"  renders  those  authorities,  as 
well  as  the  act  itself,  inapplicable.  For  rea- 
sons above  suggested,  we  are  unable  to  see 
wherein  either  the  act  or  the  authorities  re- 
ferred to  are  not  strictly  applicable  to  the  case 
in  hand.  The  language  of  the  act  is  clear, 
Hpeciflc,  and  imperative.  It  applies  to  "all 
civil  suits  and  actions  in  which  the  cause  of 
action  shall  have  arisen  within  this  state."  It 
affects  all  defendants  "who  shall  have  become 
nonresidents"  **after  said  cause  of  action  shall 
have  arisen. "  This  language  is  clearly  retro- 
spective, at  least  as  applied  to  the  cause  of  ac- 
tioD  and  resideDce  of  the  defendant.    Whether 


our  statute  of  limitations  should  or  should  not 
continue  to  run  in  favor  of  persons  who  had 
abandoned  their  residence  In  this  state  was 
purely  a  legislative  and  not  a  Judicial  question. 
The  defendant  had  no  right,  in  or  under  the 
statute,  that  could  interfere  with  the  power  of 
the  legislature  to  declare  that  he  and  all  others 
similarly  situated  should  not  have  the  benefit 
thereof  "during  the  period  of"  their  "resi- 
dence without  the  state."  As  was  said  in 
CampbeU  v.  Holt,  115  U.  S.  628,  20  L.  ed.  486: 
"No  man  promises  to  pay  money  with  any 
view  to  being  released  from  that  obligatiou  by 
lapse  of  time.  It  violates  no  right  of  his, 
therefore,  when  the  legislature  says,  time  shall 
be  no  bar,  though  such  was  the  cifise  when  the 
contract  was  made."  We  are  of  opinion  that 
the  act  of  1895  is  neither  unconstitutional  nor 
inapplicable  to  the  facts  of  this  case,  and  that 
the  learned  court  erred  in  holding  otherwise, 
add  excluding  plaintiff's  evidence. 

Jtulgment  reverted,  and  record  remitted  for 
further  proceedings  in  accordance  with  thia 
opinion. 

Rehearing  denied. 
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COMPANY,  Appt., 

9. 

Thomas  JOHNSON.  Admr.,  etc.,  of  Louisa 
.  Johnson,  Deceased. 

(. ...Teiin. ) 

1  •  Damaipes  fbr  the  death  of  a  married 
woman  cannot  Include  the  loss  to  her  minor 
child  vrhere  the  action  isbrouffht  bvher  husband 
under  MIU.  St  V.  Ck>de,  •  8180,  which  provides  that 
a  riffht  of  action  for  injuries  caufiing  tbe  death 
of  any  person  shall  not  abate  by  reason  of  the 
death,  but  shall  pass  to  his  widow,  or  if  none,  to 
his  cblldreo,  or  to  his  personal  reprcfleotatiye  for 
the  beoettt  of  tbe  widow  or  n^'xt  of  kin,  but  fulls 
to  make  any  express  provis.on  as  to  the  bene- 
ficiary in  case  of  the  death  of  a  married  woman, 
and  leaves  the  recovery  to  iro  to  the  husband 
Jure  mariti^  as  it  would  have  ffone  at  common 
law  but  for  its  rule  of  abatement 

8*  A  siirTiTin^  husband  as  tsneh  cannot 
maintain  a  rait  for  the  wronirful  killing  of 
his  wife  under  Mill.  &  V.  Code,  U  8180. 8188,  pre- 
venting the  abatement  of  the  suit,  although 
the  recovery  inures  to  his  benefit,  but  he  must 
brlnjr  the  action  as  administrator. 

{WiUceti,  J.,  diesenta.) 

(November  18, 18M.) 

APPEAL  bjr  defendant  from  a  judgment  of 
the  Circuit  Court  for  Hamilton  County  in 
favor  of  plaintiff  in  an  action  brought  to  re- 
cover damages  for  the  alleged  wrongful  killing 
of  plaintiff's  intestate.     Revereed, 
The  facts  are  stated  in  the  opinion. 


NoTB.— For  a  decision  denying  the  husband^s 
right  of  action  in  a  similar  case,  see  Western  U. 
Teleg.  Ckk.  V.  MoGlU  (U  a  App.  8th  C)  21  L.  IL  A. 
818. 
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Mr.  E.  Watkins*  for  appellant: 

The  husband  alone  can  maintain  an  actlaa 
upon  the  facts  of  this  cause  by  yirtue  jure 
mariii. 

Trafford  T.  Adams  ESxp.  Oo,  8  Lea,  100; 
Hamrieo  v.  Laird,  10  Yerg.  287;  7}une  ▼. 
Cooper,  4  Sneed,  286. 

The  personal  representative  has  no  right  of 
action  upon  the  facts  of  this  case,  and  the 
bringing  it  in  that  capacity  is  a  material  defect 
not  curable  by  verdict. 

Caruthers,  Hist,  of  a  Lawsuit.  Martin's  ed. 
p.  830,  t  274;  Anderson  v.  Head,  2  Overt.  207. 
5  Am.  Dec.  661. 

The  administrator  caunot  maintain  a  suit 
for  his  own  use. 

Eagerty  v.  Hughes,  4  Baxt.  222. 

He  cannot  maintain  the  suit  for  the  minor 
child  as  he  has  no  interest  in  it. 

Tafford  v.  Adams  Exp.  €h,  supra. 

The  court  erred  in  not  granting  motion  in 
arrest  of  judgment  and  new  trial  on  the  around 
that  the  administrator  could  not  maintain  this 
suit  for  the  benefit  of  the  husband. 

Hagerty  t.  Hughes,  supra;  ElUott  ▼.  OcU^ 
ier,  8  Atk.  627;  Hamrieo  v.  Laird^  and  Tuns 
V.  Cooper,  supra, 

Mr,  T.  C.  Latimore  also  for  appellant. 

Messrs,  Daniels  is  Garvin  ana  Mareli- 
bankts  is  Morray*  for  appellee: 

The  first  statute  was  the  act  of  1851  which 
provided  that  the  right  of  action  which  the 
deceased  would  have  had  had  death  not  en- 
sued should  not  abate,  but  should  pans  to  the. 
personal  representative  for  tbe  benefit  of  the 
widow  and  next  of  kin;  and  if  he  declined  to 
bring  the  action  the  widow  and  children  might 
do  so  in  his  name. 

The  construction  put  by  the  court  upon  this 
statute  was  that  the  action  could  be  brought 
only  in  the  name  of  the  personal  representative. 


1890. 


Chattanooga  Electric  R  Co.  y.  JoHi^aoN. 
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Hall  ▼.  Railroad,  ThompsoD,  Unreported 
Gases,  204;  FJatelff  r.  MemphU  d  0.  B,  Co,  9 
Heisk.  880;  Blechoe  v.  Stoket,  1  Bazt.  818. 

Thereupon  the  legfslature  passed  the  act  of 
1871  which  amended  the  act  of  1861  so  as  to 
allow  the  action  to  he  prosecuted  hy  the  widow, 
or,  if  no  widow,  by  the  children,  and  this  was 
in  addition  to  the  remedy  provided  by  the  act 
of  1851. 

Under  this  act  it  has  been  held  that  when 
there  are  both  a  personal  representative  and  a 
widow  the  action  ma^  be  maintained  in  the 
name  of  either,  the  widow  having  the  right  to 
bring  the  suit  in  her  own  name  in  the  fint  in- 
stance. 

Webb  Y,  Ea9i  Tennenee,  V.  d  0.  R  (h.  88 
Tenn.  119;  Oreenlee  r.  East  Tentuuee,  V.  dO. 
RCo.^  Lea,  418;  KncaniOe,  0.  O.  d  L.  JL  Oo. 
y.  Acuff,  98  Tenn.  26;  Bolder  T.  NoMhviUe,  0. 
d  8t.  L.  B.  Co,  Id.  142. 

Under  these  statutes  the  decisions  of  the 
court  were  for  a  time  inconsistent  upon  the 
Question  of  damages  recoverable.  It  was  held 
that  the  damages  resulting  to  those  for  whose 
benefit  the  right  of  action  survived  was  an  ele- 
ment of  damage  for  which  recovery  oould  be 
had,  in — 

I^^ashvilU  d  O.  R  Oo,  y.  Prince,  8  Heisk. 
580;  NoihtOU  d  0,  R.  Co.  v.  Stetens^  9  Heisk. 
12;  GoUim  v.  Eatt  Tennessee,  V.  d  Q.  R  Oo, 
Id.  841. 

This  was  doubted  in  Fawlkes  v.  NashviUe  d 
D.  R  Oo.9  Heisk.  829. 

And  expressly  denied  in  later  cases. 

Trafford  v.  Adams  Exp.  Co.  8  Lea,  96:  Nash- 
ffOle  dO.  R  Co,  V.  Smith,  9  Lea,  470;  ToakUy 
y.  King,  10  Lea,  67;  Chicago,  8t.  L,  d  N.  0, 
R.  Co,  y.  Pounds,  11  Lea,  129;  Easi  Tennessee, 
F.  d  0.  R.  Co.  V.  Ourley,  12  Lea,  54;  Louis- 
tiUe  d  N.  R.  Oo.  y.  Conlsy,  10  Lea,  684. 

To  obviate  this  construction  the  act  of  1883 
was  passed,  which  p»rovided  that  the  damages 
resulting  to  the  parties  for  whose  benefit  the 
right  of  action  survives  shall  be  recoyerable  in 
the  action. 

This  act  In  no  way  changes  the  mode  of 
suinc^.  The  suit  must  still  be  prosecuted  by 
the  widow  or  children  or  by  the  personal  rep- 
resentative. 

Loague  y.  Memphis  d  0.  R.  Co,  91  Tenn.  460. 

The  inclusion  of  the  child  will  be  treated  as 
a  mere  surplusage,  and  will  not  be  allowed  to 
defeat  the  action. 

Collins  V.  East  Tennessee^  V.  d  O.  R.  Oo.  fi 
HeistL  841. 

The  suit  can  be  maintained  in  the  name  of 
the  husband  as  administrator  of  his  wife  for 
his  benefit  as  husband. 

East  Tennessee,  V.  d  Q.  R.  Co.  v.  LiUp,  90 
Tenn.  668;  Webb  y.  East  Tennessee,  V.  d  0, 
RCo.eS  Tenn.  129;  Nashtille  d  C,  R.  Co.  v. 
Smith,  9  Lea,  470;  Bream  y.  Brown,  5  Coldw. 
168. 

Beard*  J.,  delivered  the  opinion  of  the 
court; 

This  suit  was  instituted  by  the  administrator 
of  Mrs.  Johnson  to  recover  dhmnKes  for  the  al- 
leged wrongful  killing  of  his  intcstaie  by  the 
plaintiff  in  error.  Her  surviving  busbnnd 
qualified  as  administrator,  and  this  action  was 
brought  for  bis  own  benefit  and  that  of  a  minor 
child  of  the  deceased.    There  were  a  verdict 
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and  Ittdgment  for  the  defendant  in  error,  from 
wbicu  an  appeal  has  been  grayed  to  this  court. 
While  a  number  of  questions  have  been  made 
In  argument,  Che  only  one  which  will  be  dis- 
posed of  in  this  written  opinion  is  that  made 
upon  that  part  of  the  charge  of  the  trial  judge 
which  imposed  a  duty  upon  the  Jury  of  ascer- 
taining the  damages  sustained  by  tbe  minor 
child  in  the  loss  of  the  deceased,  in  the  event 
they  found  that  her  death  was  tbe  result  of  a 
wrongful  injury  received  at  the  hands  of  the 
railway  company.  We  think  plaintiff  in  error 
is  right  in  insistmg  that  the  charge,  in  this  re- 
spect, was  erroneous.  In  Bream  r.  Brown,  6 
Coldw.  168,  it  was  determined  that  a  married 
woman  was  within  the  act  of  I860,  carried  into 
MiU.  ft  V.  Code.  g§  8180,  8181;  and,  whUe 
there  the  snit  was  brought  by  tbe  surviving 
husband,  as  administrator  of  bis  deceased  wife, 
for  the  benefit  of  himself  and  the  minor  child 
of  the  decf*ased,  yet  the  only  point  there  argued 
and  decided  was  that  an  action  could  be  main- 
tained for  the  wrongful  killing  of  a  deceased 
wife.  In  Trafford  y.  Adams  Orp,  Oo.  8  Lea, 
96,  this  court,  for  the  first  time,  was  distinctly 
called  upon  to  determine  who  was  entitled  to 
the  recovery  in  such  an  action,  where  the  de- 
ceased wife  left  surviving  a  husband  and  next 
of  kin.  The  question  there  presented  was  one 
of  difficulty,  owing  to  the  peculiar  phraseology 
of  our  statutes.  The  novelty  as  well  as  the 
difficulty  of  the  question  invited  the  careful 
consideration  which  it  received  at  the  hands  of 
tbe  court,  the  result  of  which  was  an  elaborate 
opinion  announcing  as  a  conclusion  *'  that  the 
surviving  husband  was  jure  mariti,  and,  to  the 
exclusion  of  tbe  next  of  kin,  was  entitled  to 
the  damas^es"  recoverable  in  such  a  case. 
While  differing  somewhat  as  to  tbe  reasoning 
of  the  opinion,  all  of  the  members  of  tbe  court 
concurred  in  tbe  holding  *'  that  the  recovery 
for  a  personal  injury  to  the  wife  which,  results 
in  death  wiU  inure  to  the  benefit  of  the  hus- 
band, under  the  statutory  provisions  discussed, 
and  that  there  can  be  but  one  recovery  in  such 
case;"  and  that  he  is  entitled  to  this  recoveir 
under  the  common-law  rule  of  jure  mariti.  ft 
is  true,  as  is  argued  at  the  Iwr,  that  in  that 
cause  Uiere  were  no  children  seeking  the  l>ene- 
fi  t  of  a  recovery  under  these  Code  sections;  vet 
there  were  next  of  kin  of  tbe  deceased  wife, 
who  were  entitled  to  the  same  rights  thereun- 
der that  children,  if  any,  would  have  had;  so 
that  the  rule  of  survivorship  Jurtf  mariti,  which 
excluded  the  one,  necessarily  excluded  the 
other,  class.  Trafford  v.  Adams  Exp.  Oo.  was 
decided  in  1881.  In  addition  to  determining 
this  point,  that  case  also  settled  that  the  recov- 
ery authorized  under  the  statutes  then  in  exist- 
ence extended  only  to  such  injury  as  tbe  de- 
ceases! might  have  had  If  he  or  she  had  sur- 
vived the  injury  in  question.  This  decision, 
thus  coming  after  great  fluctuation  of  Judicial 
opinion  as  to  what  were  the  true  elements  of 
damage  in  such  a  case,  led,  no  doubt,  to  tbe 
pa.ssflge  of  act  1888,  chap.  186  (Mill.  &  Y. 
Code.  ^  81B4),  which  provided  that,  when  the 
death  is  caused  by  the  fault  of  another,  the 
party  suing,  if  entitled  to  damages,  "shall 
have  the  right  to  recover  for  the  mental  and 
physical  suffering,  loss  of  time,  and  necessary 
expenses  resulting  to  the  deceased  from  the 
personal  injuries,  and  also  the  damages  result- 
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iDg  to  the  parties  for  whose  use  and  benefit  the 
right  of  action  survives/'  etc.  It  is  evident 
that  the  purpose  of  this  act  was  not  to  create  a 
mere  class  of  beneficiaries,  but  to  extend  the 
scope  of  recovery  by  allowing  not  only  dam- 
ages which  the  deceased  might  have  recovered 
for  bis  or  her  own  benefit,  but  also  such  as  re- 
sulted from  the  death  to  the  parties  *'for  whose 
use  and  benefit  the  right  of  action  survived/' 
Ijoaque  V.  MemphU  dt  C.  R.  Oo.  91  Tenn.  458. 
With  this  siDgle  modification,  it  left  the  law  of 
ilils  state,  so  far  as  the  rights  of  the  surviving 
husband  in  such  case  are  concerned,  as  was  an- 
nounced in  Trafford  v.  Adams  Exp.  Co.  supra. 
Nor  has  the  conclusion  reached  by  the  court 
in  that  case  been  seriously  called  in  question 
since,  so  far  as  we  are  aware,  until  it  was 
challenged  in  the  present  case.  On  the  con 
trary,  our  impression  is  that  it  has  been  ac- 
cepted generally  by  the  profession  as  a  definite 
settlement  of  a  question  that,  if  not  much 
mooted,  at  least  was  open  to  serious  doubt  in 
this  state  until  that  time.  The  rule  of  stare  de- 
cisis, after  this  long  and  general  acouiesoencein 
that  decision,  would,  even  if  doubtful  ourselves 
of  its  wisdom,  induce  us  to  hesitate  seriously 
before  reversing  it.  But  we  think  an  exam- 
ination of  the  statute  in  the  light  of  the  com- 
mon ]aw  as  it  stood  at  the  time  of  its  passage 
abundantly  vindicates  the  holding  of  the  court 
in  that  case. 

At  common  law  there  were  two  actions 
which  might  be  maintained  for  damages  result- 
ing from  a  tortious  injury  to  the  wife.  One  of 
these  could  have  been  prosecuted  by  the  hus- 
band, in  his  own  name,  and  for  his  exclusive 
beneflt,and  that  was  for  the  loss  of  her  society, 
or  of  her  services,  or  both,  as  well  as  for  the 
necessary  expenses  incurred  by  him  in  conse- 
quence of  the  injury  infiicted  upon  her.  The 
other  one  of  these  actions  was  for  the  injury 
which  the  wife  sustained,  and  this  was  brought 
in  the'name  of  the  husband  and  wife.  While 
the  recovery  would  be  in  their  joint  names,  yet 
the  husband  might,  as  in  the  case  of  any  other 
chose  in  action,  make  it  his  own  exclusively, 
by  collecting  and  appropriating  the  recovery. 
Now,  it  is  this  latter  right  of  action  which  is 
recognized,  but  is  not  created,  by  the  statutes 
of  this  state.  This  action  of  common  law 
would  have  died  with  the  wife,  and  it  has  been 
the  purpose  of  our  legislature  to  prevent  its 
abatement.  The  first  statutory  provision  look- 
ing to  this  end  is  found  in  an  act  passed  Feb- 
ruary 1.  1850,  which  is  in  these  words:  "In  all 
and  every  case  where  any  person  shall  come  to 
his  death  by  injuries  received  from  another, 
whether  the  same  were  infiicted  feloniously  or 
not,  for  which  injuries,  in  case  death  had  not 
resulted,  an  action  of  damages  would  lie  at 
law,  the  personal  representative  of  the  person 
thus  killed  shall  have  the  right  to  institute  a 
suit  for  the  damages."  etc.  This  act  was  car- 
ried into  the  Code  of  1858,  at  §§  2201  and  2292. 
Section  2291  of  that  Code  provided  as  follows: 
"The  right  of  action  which  a  person  who  dies 
of  injuries  received  from  another,  or  whose 
death  is  caused  from  the  negligent  acts  or  omis- 
sions of  another,  would  have  lain  against  the 
wrongdoer  in  case  death  had  not  ensued,  shall 
not  abate  nor  be  extinguished  by  his  death,  but 
shall  pass  to  his  personal  representatives,  for 
the  benefit  of  his  widow  and  next  of  kin,  free 
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from  the  claims  of  creditors."  This  section, 
as  modified  by  chapter  78  of  the  Acts  of  1871, 
is  §  8180  of  Mill.  &  V.  Code.  This  legislation, 
as  has  been  observed,  did  not  affect  to  create  a 
right  of  action,  but  recognized  one  as  already 
existing,  and  provided  that  this  right  of  action 
should  not  die  with  the  party  who  was  the 
owner  of  it.  Its  purpose  was  to  prevent  the 
abatement  which  death  of  the  injured  party 
worked  at  common  law.  Notwithstanding  the 
peculiar  phraseology  of  g  2291  of  the  old 
Code,  which  restricted  the  l^nefit  of  the  recov- 
ery in  such  a  case  to  the  **  widow  and  his  next 
of  kin,"  suggesting  the  ingenious  argument 
that  this  necessarily  excluded  from  the  opera- 
tions of  the  statute  the  case  of  a  married  wo- 
man dying  from  a  tortious  injury,  yet  this 
court  held  in  Bream  v.  Brown,  supra,  that  such 
a  case  was  within  the  intent  of  the  statute. 
This  holding  was  based  largely,  and  properly 
so,  upon  the  use  of  the  comprehensive  word 
* 'person"  (''the  right  of  action  which  a  person 
who  dies,"  etc.)  in  the  Code,  and  it  was  held 
that  this  word  was  sufficient  to  overcome  the 
apparently  restrictive  terms  already  adverted 
to.  Now,  following  the  lead  of  that  case,  and 
altogether  in  harmony  with  its  reasoning,  we 
thick  it  may  be  said,  it  being  admitted  that  a 
wife  is  one  of.  the  "persons*^  provided  for  by 
that  act,  it  may  be  safely  assumed,  in  the  ab- 
sence of  an  express  statutory  provision  dis- 
posing of  the  proceeds  of  the  recovery  for  the 
injury  resulting  in  her  death,  that  they  will  go 
exactly  as  they  would  have  gone  at  common  law 
but  for  its  rule  of  abatement,  and  that  is  to 
the  husband /tfr«  mariti.  It  is  true,  the  right 
to  bring  this  action  after  death  depends  entirely 
upon  the  statute,  and  it  must  be  prosecuted  ex 
actly  as  that  directs.  Loague  v.  Memphis  <&  C. 
R.  Co.  supra.  It  is  also  true  that  the  proceeds 
of  the  recovery  in  such  an  action  must  go  ac- 
cording as  the  statute  provides,  where  it  does 
make  such  provision.  But  we  have  a  case 
where  the  action  is  authorized  by  the  Code, 
and  yet  where  it  fails  to  point  out  the  benefi- 
ciary of  the  recovery.  It  is  a  statutory  casus 
omissus,  and  in  such  a  case  we  know  of  no 
other  place  to  turn,  with  the  view  of  ascer- 
taining this  beneficiary,  save  to  the  com- 
mon law;  and  we  think  that  a  sound  basis 
for  the  conclusion  announced  in  the  Trafford 
Case, 

It  follows  from  what  has  been  said  that  the 
trial  judge  was  in  error  in  instructing  the  jury 
to  take  into  consideration  the  child's  relation- 
ship to  the  deceased,  and,  by  necessary  implica- 
tion, telling  them  to  consider  its  interest  in  its 
mother's  life;  and,  as  it  is  impossible  for  us  to 
say  how  much  of  this  verdict  was  intended  by 
the  jury  for  compensation  to  the  child,  the  case 
must  be  reversed  and  remanded. 

To  meet  another  objection  of  plaintiff  in  er- 
ror to  the  form  of  this  action,  it  may  be  said 
that  the  surviving  husband,  as  such,  could  not 
have  maintained  this  suit  but  that  it  was  essen- 
tial that  he  administer.  Nor  is  there  anything 
anomalous  in  this,  as  at  common  law,  where  a 
wife  died,  leaving  a  husband  surviving,  before 
he  had  reduced  to  possession  a  chose  in  action 
which  belonged  to  her,  '*it  does  not  strictly 
survive  to  him,  but  he  is  entitled  to  recover  the 
same  to  bis  own  use,  by  acting  as  her  adminis- 
trator."   2  Kent,  Com.  'ISS. 
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"Wilkefl,  /.,  dissentiDg: 

I  caonot  concur  In  tbe  majority  opinion.  I 
think  the  suit  is  properly  brouj^bt  in  tbe  name 
of  the  administrator  of  the  deceased  wife,  but 
I  cannot  agree  tbat  the  busband  is  entitled  to 
the  proceeds,  either  jure  mariti  or  under  the 
statute;  not  Jure  mariti  because  witbout  the 
aid  of  the  statute  the  husband  has  no  rigbt  of 
recoyery  in  case  of  the  wife's  death,  whatever 
Qiay  he  his  rights  for  an  injury  to  her  not  re- 
sulting in  death;  and  not  under  the  statute  be- 
cauae  the  statute  does  not  so  provide.  I  do 
not  controvert  the  holding  in  Bream  v.  Brown, 
5  Coldw.  169,  in  which  it  was  held  that  the 
wife  is  a  * 'person,"  within  the  meaning  of  the 
statutes  providing  that  actions  shall  not  abate 
by  the  death  of  the  '* person"  who  dies  from 
injuries  received;  and  I  am  of  opinion  a  right 
of  action  in  case  of  her  death  does  eiist.  In 
that  case  the  suit  was  brought  in  the  name  of 
her  busband  as  administrator,  for  the  benefit  of 
himself  and  tbe  minor  children  of  his  deceased 
wife;  and  it  was  held  that  the  action  was  prop- 
erly brought  by  the  administrator,  but  tbe 
court  did  not  pass  upon  the  question  as  to  whom 
ihe  proceeds  should  g:o  to.  It  did  not,  bow- 
ever,  bold  tbat  it  was  improper  to  include  the 
children  as  beneficiaries  of  the  recovery.  In 
Trftffard  v.  Adams  Exp.  Co.  8  Lea,  96,  it  is 
said  the  question  of  who  is  entitled  to  tbe  pro- 
ceeds of  such  recovery  was  settled.  In  regard 
to  this  case  it  is  but  true  to  say  that  it  does  not 
seem  to  me  to  rest  on  any  satisfactory  basis. 
The  reasoning  is  all  in  one  direction,  while  the 
decision  is  in  another  and  different  direction. 
In  that  case  there  were  no  children.  The  suit 
was  brought  in  the  name  of  the  busband,  as 
administrator.  The  contest  over  the  proceeds 
was  between  the  husband  and  the  nephews 
and  nieces  of  tbe  wife  as  her  next  of  kin. 
The  decision  was  also  prior  to  the  act  of  1888, 
which  gives  damages,  not  only  for  mental  and 
physical  suffering,  loss  of  time,  and  necessary 
expenses  resulting  to  the  deceased,  but  also 
damages  resulting  to  the  parties  for  whose  use 
and  benefit  the  right  of  action  survived  from 
the  death  consequent  upon  tbe  injury  received. 

Coming  to  tbe  consideration  of  the  statute. 
It  is  clear  that  the  right  to  bring  the  action  at 
all  depends  on  the  statute,  and  beyond  the 
statute  no  such  right  exists.  Loague  v.  Mem- 
phU  dtaR  Co.  91  Tenn.  468.  It  is  also  clear 
that,  tbe  right  being  given  by  the  statute,  and 
the  remedy  provided  in  the  same  act,  the  rigbt 
can  be  pursued  in  no  other  way.  FlaUey  v. 
Memphie,  d  0.  R  Co.  9  Heisk.  280  Loague  y. 
MemphU  dk  0.  E.  Co.  91  Tenn.  461;  Ekiet  Ten- 
neeeee,  V.  dt  O.  R  Co.  y.  Lilly,  90  Tenn.  565. 
The  act  (Mill,  it  V.  Code,  §  8180)  prescribes 
that  the  right  of  action  shall  pass  to  the  widow, 
and,  in  case  there  is  no  widow,  to  the  children 
or  to  the  personal  representatives,  for  the  bene- 
fit of  the  widow  or  next  of  kin;  and  §  3133 
provides  that  the  damages  shall  go  to  the  widow 
or  next  of  kin,  free  from  the  claims  of  credi- 
tors, to  be  distributed  as  personal  property. 
In  order  to  escape  what  appears  to  be,  and  no 
doubt  was,  an  omission  on  the  part  of  the  leg- 
islature to  provide  for  tbe  case  when  the  wife 
dies,  this  court  has  been  disposed  to  hold  that 
the  word  "widow"  means  also  •'widower,"  and 
that  both  are  intended  to  be  provided  for.  It 
is  probable  that  this  ought  to  be  the  law,  but 
I  think  It  cannot  be  based  upon  the  words 


used  in  tbe  act.  If  it  could,  and  the  widower 
would  have  the  same  rights  as  the  widow  un- 
der the  statute,  then  he  must  take  it  subject  to 
the  same  limitations.  If  the  widow  takes,  sba 
takes  for  befself  and  his  children.  If  tbe 
widower  takes,  he  should  take  for  himself  and 
her  children.  But  I  think  the  legislature  has 
simply  failed  to  make  provision  when  the  wife 
is  killed  for  any  recovery  for  the  husband,  and 
that  the  recovery  in  such  case  goes  to  the  wife's 
children  and  not  to  the  busband;  and  certainly 
this  would  be  so  as  to  the  damages  recoverable 
from  the  death  of  the  wife,  as  contradistin- 
guished from  those  accruing  to  the  husband 
and  wife  jointly  if  she  had  not  died.  While 
I  think  the  husband  may  sue  as  administrator, 
be  cannot  take  the  recovery  jFuiv  mariti,  nor  as 
next  of  kin,  nor  as  widow,  nor  as  widower, 
and  it  should  go  to  tbe  children.  I  cannot  see 
that,  under  tbe  statute,  the  husband's  right  of 
action  is  saved;  but,  if  it  is,  it  is  not  the  riebtof 
action  for  tbe  death  of  his  wife,  for  tbat  never 
existed  at  common  law,  and  could  not  there- 
fore survive;  and  in  any  event  the  recovery 
should  go  to  her  children,  when  she  has  chil- 
dren. Louinille  <ft  N.  R  Co.  ▼  Pitt,  91  Tenn. 
93;  Bast  Tennessee,  V.  d  G.  R  Co.  v.  LiUy,  90 
Tenn.  568. 


THIRD  NATIONAL  BANK  et  ok, 

DIVINE    GROCERY   COMPANY   et  al. 

Appts. 

( Tenn ) 

1.  A  proviaion  ezemptiii||f  debta  al- 
rea^dy  eontraeied  from  the  prohibition 
airainst  transfers  of  property  to  preferred  oredl- 
tors  is  not  embraoed  within  tbe  title  of  Acts  1896, 
obap.  128,  wbtoh  indicates  merely  the  prohibltiOD 
of  such  preferenries  without  anything  to  show 
tbat  It  permits  any  preferences. 

8*  A  prohibition  of  Jodi^ents  by*  de- 
fault Is  not  within  tbe  scope  of  Acts  1896,  ohap' 
128,  indicating  a  prohibition  of  preferences  by 
^oonfessioD  of  Judgment.** 

8*  The  rliT^t  to  tnuiflfbr  property  in 
paryment  of  n  debt  when  solvent  is  within 
the  constitutional  protection  of  property  rights, 
and  is  violated  by  Acts  1896.  chap.  128,  declarioff 
tliat  every  transfer  of  property  to  preferred 
creditors,  or  which  **woaldhave  that  effect,^*  shall 
be  void,  without  limiting  it  to  cases  of  insolv- 
ency. 

(November  12, 1896.) 

APPEAL  by  defendant  from  a  decree  of  tbe 
Court  of  Chancery  Appeals  a£3rming  a 
decree  of  the  Chancery  Court  for  Hamilton 
County    setting   aside    certain    conveyances 

NoTB.— On  the  constitutional  protection  of  the 
right  of  contract,  see  (as  to  contracts  with  em- 
ployees  respecting  medium  of  payment)  Avent- 
Beattyvilie  Coal  Co.  v.  Com.  (Ky.)  28  L.  R.  A.  278, 
and  note:  (as  to  contracts  respecting  time  of  pay- 
ment of  wages)Be  House  Bill  No.  1230  (Mass.)  28  L.  K. 
A.  844;  (as  to  hours  of  labor)  note  to  People  v.  Pbyf  e 
(N.  Y.)  19  L.  R.  A.  141:  also  case  of  People  v.  Hard- 
ing (I1L)  82  L.  H.  A.  445;  (as  to  contracts  witb  em- 
ployees generally)  Com.  v.  Perry  (Mass.)  14  L.  R.  A. 
835,  and  note:  (as  to  contracts  generally)  State  v. 
lioorois  (Mo.)  21  L.  R.  A.  788,  and  note:  (as  to  rigbt  to 
do  banking  busmees)  State  v.  Scougal  (S.  D.)  15  L. 
R.  A.  477.  and  note:  also  Blaker  ▼.  Hood  (Kan.)  24 
L.  li.  A.  854;  (us  to  insurance)  Com.  v.  Vrooman 
(Pa.)25L.  R.  A.  260. 
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which  bad  been  made  by  the  grocery  company 
as  in  coDtraveotioD  of  a  state  statute.   Betersed. 

Tbe  facts  are  stated  in  the  opinion. 

Messrs,  Cooke»  Swaney*  4k  Cooke*  for 
appellants: 

If  an  act  contains  more  than  one  subject, 
and  only  one  subject  is  expressed  in  tbe  title, 
the  wbole  act  is  a  nullity. 

Sfate^  Knight,  v.  MeCanv,  4  Lea,  1;  Cannon 
V.  Mnthes,  8  Heisft.  518;  Knoxnlle  v.  Lewis,  12 
Lea.  182;  Ra^  v.  State,  ^6  Tenn.  275. 

This  act  IS  so  broad  and  sweeping  in  its 
rharHctcr  as  to  practically  deprive  a  debtor,  it 
makes  no  difference  how  much  property  he 
may  own,  of  the  right  of  disposing  of  bis  prop- 
erty in  the  payment  of  bis  debts,  notwithstand- 
ing tbe  fact  that  the  debtor  may  be  acting  in 
tbe  utmost  good  faith  and  may  be  ever  so  solv- 
ent, and  it  utterly  destroys  the  right  of  a 
debtor  to  make  contracts  with  a  creditor  and 
dispose  of  any  of  bis  property  to  tbe  creditor 
where  past  indebtedness  forms  any  part  of  the 
consideration  for  tbe  contract. 

The  right  of  a  debtor  to  contract  with  his 
creditors  is  one  of  the  most  valuable  rights, 
and  especially  during  a  time  like  tbe  present, 
when  property  has  Rttle  if  any  market  value. 

The  right  to  dispose  of  one's  property  is 
property,  and  the  destruction  of  this  right  ren- 
ders the  act  clearly  uncoDstitutional. 

Stratton  Claimants  v.  Morris  Claimants,  89 
Tenn.  497,  12  L.  R.  A.  70;  SutUm  v.  8tate 
(Tenn.)  88  L.  R.  A.  589. 

Messrs,  Shepherd  is  Frierson  also  for 
appellants. 

Messrs,  Pritehard  4k  Slier*  for  appellees: 

This  act  cannot  be  held,  under  any  reason- 
flble  construction,  to  embrace  more  than  one 
subject 

I'be  title  of  the  act  does  not  pretend  to  pur- 
port to  make  it  apply  to  all  cases  of  insolvency, 
nor  to  all  the  property  of  debtors.  It  is  not 
necessary  that  tlie  title  should  state  the  exact 
scope  of  the  act,  but  it  is  only  necessary  for  it 
to  disclose  its  general  purpose. 

Powers  V.  MeKentie,  90  Tenn.  167. 

The  8th  section  of  this  act  does  not  under- 
take or  pretend  to  directly  authorize  prefer- 
ences; it  simply  provides  that  the  act  shall  not 
apply  to  conveyances,  eta,  of  a  certain  class. 

Cannon  v.  Mathes,  8  Heisk.  504;  State, 
Morrell,  v.  Fickle,  8  Lea,  79;  Frostier  v.  Bast 
7>nnissee,  V,  d  0.  B.  Co.  88  Tenn.  188;  Illi- 
nois C.  R.  Co.  V.  Orider,  91  Tenn.  489;  State 
V.  Tardley,  95  Tenn.  546. 

If  it  be  urged  that  tbe  act  imposes  a  restric- 
tion on  one  class  of  citizens,  to  wit,  insolvent 
debtors,  which  is  not  imposed  on  other  mem- 
bers of  a  community,  the  answer  is  that  tbe 
class  legislated  upon  is  a  natural  and  not  an 
arbitrary  one. 

Democille  v.  Davidson  County,  87  Tenn.  214; 
Straiten  Claimants  v.  Moms  Claimants,  89 
Tenn.  497, 12  L.  R  A.  70;  lUinnis  C,  R.  Co. 
V.  Crider,  svpra;  Dvgger  v.  Mechanics*  d  I, 
Ins,  Co.  95  Tenn.  245,  28  L.  R.  A.  796. 

Tbe  correct  criterion  by  which  the  validity 
or  invalidity  of  a  general  law  under  the  con- 
stitutional provision  in  question  is  determined 
is  whether  it  may  be  extended  to  any  member 
of  tbe  community  who  may  be  able  to  bring 
himself  within  its  provisions. 

CoU  Mfg,  Co.  y.  FalU,  90  Tenn.  466. 

An  act  may  contain  some  provisions  tliat  are 


unconstitutional  and  others  that  are  Talid  and 
unoblectionable;  and  if  when  the  unconstitu- 
tional portion  is  stricken  out  that  which  re- 
mains is  complete  in  itself,  and  capable  of 
being  executed  wholly  independent  of  that 
which  was  rejected,  it  will  be  f^ustained. 

Cooley,  Const.  Lim.  177,  178;  Tillman  v. 
Cocke,  9  Baxt  429:  State  v.  Wilson,  12  Lea, 
246;  bugger  v.  Mechanics'  db  T,  Ins.  Co.  supra. 

The  restrictions  against  preferential  sales 
and  transfers  of  his  property  by  a  debtor  are 
not  in  violation  of  the  constitutional  provisions 
invoked 

Brown  y.  Smart,  145  U.  S.  454.  86  L.  ed. 
778;  I^ep  r,  St.  Louis,  I.  M.  dk  S,  R.  Co.  58 
Ark.  407,  23  L.  R  A.  264;  Ritc/iie  v.  People, 
155  111.  98.  29  L.  R  A.  79;  Dugger  v.  Me 
chanies^  db  T.  Ins,  Co,  supra;  Black,  Interpre 
tation  of  Laws,  802. 

Messrs.  A.  W.  Oalnee  and  White  & 
Martin  also  for  appellees. 

Snodg^rass*  Ch.  J.,  delivered  the  opinion 
of  the  court: 

The  bill  in  this  cause  was  filed  by  creditors 
of  the  Divine  Grocery  Company  to  set  aside 
several  conveyances,  and  subject  property  con- 
veved  for  the  satisfaction  of  tbe  complainants' 
deots^  Two  of  the  conveyances  were  held  by 
the  chancellor  to  have  been  valid,  and  from 
this  part  of  the  decree  there  was  no  appeal 
The  other  two  were  declared  to  be  void,  as  in 
violation  of  the  assignment  act  of  1895.  De- 
fendant appealed  and  assigned  errors. 

The  act  is  contained  in  chapter  128  of  tbe 
acts  of  the  general  assembly  of  that  session. 
It  was  approved  May  11,  and  took  effect  from 
tbe  date  of  its  passage,  and  is  found  on  peges 
258  to  260  of  the  Acts  of  1895.  It  is  entitled 
"An  Act  to  Secure  to  Creditors  a  iYv  Rata  Dis- 
tribution of  the  Property,  fistates,  and  Assets 
of  Debtors,  and  to  Prevent  Debtors  from  Mak- 
ing Preferences  among  Creditors  by  Assign 
ments,  Deeds  of  Trust,  Mortgages,  Deeds,  Sale, 
Pledge,  or  by  Any  Other  Form  of  Transfer  or 
Conveyance,  or  by  Confession  of  Judgment, 
and  to  Repeal  Chapter  121  of  the  Acts  of  the 
General  Assembly  of  the  State  of  Tennessee  of 
1881,  Entitled  'An  Act  to  Secure  to  Creditors 
an  Equal  and  Just  Distribution  of  the  Estates 
and  Assets  of  Debtors  Who  Make  General  As- 
signments for  the  Benefit  of  Their  Creditors, 
and  to  Prevent  the  Giving  of  Preference  in 
Such  Assignments,  or  by  Other  Conveyances, 
Confession  of  Judgment  by  Default,  or  Col- 
lusion in  Contemplation  of  a  General  Assign- 
ment.' "  If  this  be  valid,  then  certain  prefer- 
ences were  given  whicb,  according  to  its  pro- 
visions, are  not  permissible,  and  tne  decree  of 
tbe  chancellor  and  of  the  court  of  chancery 
appeals  affirming  this  decree  are  correct.  If  it 
be  invalid,  there  is  no  objection  to  tbe  prefer- 
ences contained  In  these  deeds.  And  the  ques- 
tion, therefore,  to  be  determined,  is  whether  or 
not  the  act  is  constitutional. 

The  first  objection  urged  is  that  its  title  is 
not  broad  enough  to  cover  the  purposes  of  the 
act,  and  that  the  act  embraces  more  than  one 
subject,  and  it  therefore  violates  ^  17  of  art.  2 
of  the  Constitution  of  tbe  slate,  which,  among 
other  things,  provides  that  "no  bill  shall  be- 
come a  law  which  embraces  more  than  one 
sublect,  to  be  expressed  in  tbe  title."  We  pro- 
ceed, therefore,  to  analyse  the  act.  to  deter- 
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mine  whether  it  Is  ohnoziouB  to  this  constltu- 
tional  provision.  The  title  of  the  act  we  have 
already  quoted,  and  leavinj?  out  so  much  of  it 
as  refers  to  the  repeal  of  a  former  law,  which, 
of  course,  covers  no  subject  other  than  that 
repeal,  we  qciote  again  the  abbreviated  title: 
"An  Act  to  Secure  to  Creditors  a  f^oAzto  Dis- 
tribution of  the  Property,  Estates,  and  Assets  of 
Debtors,  and  to  Prevent  Debtors  from  Making 
Preferences  among  Creditors  by  Assignments, 
Deeds  of  Trust,  Mortgages,  Deeds,  Sale, 
Pledge,  or  by  Any  Oiber  Form  of  Transfer  or 
Conveyance,  or  by  Confession  of  Judgment" 
It  will  be  seen  that  it  is,  in  general  and  specific 
terms,  to  prevent  debtors  from  making  prefer 
ences  among  creditors  by  assienment,  deeds  of 
trust,  mortgages,  deeds,  sale,  pledge,  or  by 
any  other  form  of  transfer  or  conveyance,  or 
by  confession  of  judgment.  It  is  general,  ab- 
solute, sweeping,  and  unconditional  to  prohibit 
toy  preference,  without  limitation  or  eicep- 
tion;  vet  the  8th  section  of  this  act  provides 
as  follows:  "That  the  provision  of  the  act  shall 
not  apply  to  any  assignment,  mortgage,  con- 
fession of  Judgment,  or  other  conveyance 
made  to  pay  or  secure  an  indebtedness  con- 
tracted prior  to  the  pasf«age  of  this  act "  Here 
It  is  obvious  that,  under  a  title  of  one  subject 
forbidding  a  preference,  an  effort  is  made  to 
legislate  by  limitation  that  permits  a  preference, 
and  is  manifestlv  not  in  accord  with  or  pursu- 
ance of  the  title  of  the  act,  and  that  tue  bill 
embraces  this  subject  and  provision  for  ante- 
cedent debt  preference,  not  contemplated  in, 
but  in  direct  antagonism  to,  the  specific  terms 
of  its  title.  We  are  not  here  discussing  at  all 
the  question  of  the  power  of  the  legislature  to 
provide  for  such  preference.  We  are  merely 
determining  the  Question  whether  that  can  be 
done  under  a  title  which  specifically  and  pos- 
itively forbids  any  preference.  Again,  the 
title  of  the  act  is  to  prevent  preferences, 
among  other  things,  by  confession  of  Judg- 
ment (only)  so  far  as  court  proceedings  are  re- 
ferred to. 

The  8d  section  provides  that  any  confes- 
sion of  Judgment  by  debtors,  or  permitting 
Judgment  to  be  taken  by  default,  fixing  a  lien 
or  encumbrance  on  any  of  the  debtors  prop- 
erty, estate,  or  assets,  and  made  for  the  pur- 
pose of  giving  preference  to  one  or  more  credit- 
ors, or  that  would  so  result,  shall  be  held  ille- 
gal and  void,  and  such  preferred  creditor  or 
creditors  shall  only  be  permitted  to  share 
ratably  in  a  distribution  of  such  debtor's  assets. 
Here  it  is  again  obvious  that  a  provision  had 
been  inserted  in  the  act  of  a  most  vital  and 
important  character,  and  without  which  it  is 
presumed  that  act  would  not  have  been  passed, 
upon  a  subject  not  within  the  title  of  the  act. 
It  is  clear  that  this  effort  to  legislate  against 
the  result  of  a  judgment  by  "default"  is  en- 
tirely beyond  the  legislation  contemplated  in 
the  title,  as  to  the  effect  of  a  Judgment  by 
"confession."  They  are  not  synonymous 
terms,  and  the  express  language  of  the  act 
clearly  shows  that  the  legiRlature  did  not  so 
understand  them.  A  Judgment  by  confession 
is  one  which  results  from  the  voluntary  agree- 
ment of  the  parties;  a  judgment  taken  by  de- 
fault is  one  resulting  either  from  the  fact  that 
a  defendant  has  no  defense  to  make,  or  does 
not  appear  to  make  it.  If  a  party  is  sued  upon 
a  valid  obligation,  to  which  he  has  no  defense, 
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and  consequently  attempts  to  interpose  none,  a 
Judgment  by  default  may  be  naturallv  and 
properly  taken  asainst  him.  Under  this  sec 
tion,  it  IS  denied  tne  lien  has  the  effect  which 
would  have  resulted  had  he  come  forward  and 
made  a  pretended  or  ineffectual  defense. 
There  can  be  no  reason  that  a  debtor  should 
be  compelled  to  make  a  defense  when  he  has 
none;  and  this  failure  to  do  so  when  he  has 
none  is  quite  a  different  thing,  in  fact  as  in 
law,  from  voluntarily  coming  forward  and 
confessing  a  judgment.  In  this  connection, 
we  are  not  unaware  of  the  objection  which 
might  be  suggested  that  the  form  of  a  judg 
ment  by  default  in  courts  of  equity  is  put  as 
* 'pro  eoitfesBQ,'*  or  **  for  coufesBed"  "as  if  con- 
fessed;" but  neither  that  language  nor  the  ef- 
fect of  such  Judgment  is  a  judgment  by  con- 
fession. The  Judgment  is  taken  '*a8  if**  or 
"for"  confessed,  but  is  not  a  Judgment  con- 
fessed by  the  party.  Its  terms  are  not  a  Judg- 
ment by  confession,  and  its  effect  is  not  such. 
It  is  only  such  Judgment  as  is  given  a  like  ef- 
fect, and  hence  the  expression  **pr0eonfet$o" 
or  "for  confessed."  The  title  of  the  act  pro- 
vided for  Judgments  by  confession.  The 
section  referred  to  in  fact  attempts  to  legislate 
the  same  effect  for  a  Judgment  by  default 
where  there  has  been  no  confession  by  the 
party,  and  is  therefore  beyond  the  scope  and 
purpose  of  the  title. 

The  2d  section  of  the  act  provides  that 
whenever  any  assignment,  deed  of  trust,  mort- 
gage, deed,  sale,  or  pledge,  or  any  other  con- 
veyance or  transfer  of  a  part  or  portion  of  a 
debtor's  property,  estate,  or  assets,  is  made  for 
the  purpose  of  preferring  one  or  more  creditors, 
or  would  have  that  effect,  it  shall  be  illegal  and 
void,  and  all  such  property,  estate,  or  assets 
shall  be  divided  pro  rata  among  all  of  the  cred- 
itors of  said  debtor.  It  Is  clear  that  this  ab- 
solutely prevents  the  transfer,  sale,  pledge,  or 
mortgage  of  all  or  any  part  of  the  property  of 
any  debtor,  however  solvent  or  insolvent,  for 
the  payment  of  any  debt,  however  large  or  small, 
and  that  it  denies  him  the  privilese  and  power 
(denies  to  all  solvent  debtors,  with  any  amount 
of  property,  as  well  as  to  all  insolvent  debtors) 
to  pay  all  or  any  part  of  his  indebtedness,  large 
or  small,  without  subjecting  him  to  suit  at  the 
instance  of  other  creditors,  according  to  §  5  of 
the  act,  to  sequester  and  appropriate  his  prop- 
erty, and  throw  him  into  involuntary  bank- 
ruptcy, and  ruin  his  business  and  reputation 
as  a  consequence.  It  must  be  observed  that 
this  act  has  nothing  to  do  with  the  question  of 
solvency  or  the  inso!vency  of  debtors,  either 
in  this  caption,  or  its  general  provisions.  It  is 
an  act  to  prohibit  all  debtors  from  making  any 
preferences,  and  the  terms  of  the  second  section, 
as  already  shown,  are  in  express  and  positive 
prohibition  of  the  disposition  of  anv  part  of  the 
property  of  a  deb' or,  however  solvent,  to  the 
payment  of  any  debt,  however  small. 

The  practical  effect  of  this  is  to  compel 
debtors  to  dispose  of  their  property  for  cash, 
even  when  perfectly  solvent,  and  appropriate 
the  cash  to  the  debt,  rather  than  exchange  the 
property  with  the  creditor  on  any  advantageous 
terms  which  mi^ht  be  offered  by  the  latter. — a 
result  which  it  is  obvious  would  but  produce 
the  greatest  oppression,  and  hamper  ana  hinder 
the  citizen  in  the  ownership  and  exchange  of 
property,  in  a  way  that  is  absolutely  intoler- 
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able  if  there  be  any  fuodaiv  ental  law  which 
will  prevent.  That  fundameDtal  law  is  fouDd 
in  ^  8  of  art.  1  of  the  Constitution  of  the  state, 
wh^ch  provides  that  no  man  shall  be  taken  or 
iiQprisoned  or  disseised  of  his  freehold,  liberties, 
or  privileges,  outlawed  or  exiled  or  in  any 
manner  destroyed  or  deprived  of  his  life,  lib- 
erty, or  property,  but  by  the  judgment  of  bis 
peers  or  the  law  of  the  land,  it  is — and  cor- 
rectly— insisted  that,  while  this  act  does  not 
deprive  him  absolutely  of  his  propertv,  it  takes 
nway  from  him  that  element  of  its  value  which 
consists  in  the  right  to  use  and  legitimately  dis- 
pose of  it;  and  here  it  must  not  be  forgotten 
that  we  are  not  dealing  with  the  question  of 
an  insolvent  debtor  conveying  his  property,  or 
any  part  of  it,  for  the  purpose  of  hindering 
and  delaying  or  defeating  creditors;  for  the  act 
does  not  stop  with  a  declaration  that  such  dis- 
poaition,  if  made  for  the  purpose  of  preferring 
one  or  more  creditors,  shall  be  void,  but  adds 
that,  where  it  will  have  that  effect,  it  shall  be 
▼old.  And  as  any  transfer  of  any  part  of  the 
property  of  a  debtor,  however  solvent,  to  a 
creditor,  in  the  payment  of  a  debt,  has  the  ef- 
fect of  giving  such  creditor  a  preference  to 
that  extent,  it  is  manifest  that  this  is  a  limita- 
tion upon  the  right,  for  a  proper  purpose,  bv 
a  solvent  debtor,  to  convey  any  part  of  his 
property  at  all.  if  in  doing  so  he  shall  satisfy 
any  of  Bis  debts. 

it  was  decided  in  the  case  of  Stration  Claim- 
anU  ▼.  Marru  Claimants,  89  Tenn.  497,  12  L. 
R.  A.  70,  that,  when  the  Constitution  of  this 
state  was  framed,  the  right  to  own,  to  hold,  to 
enjoy,  to  alien,  to  devise,  and  to  transmit  prop- 
erty by  inheritance  was  enjoyed  to  the  fullness 
and  perfection  of  absolute  right,  and  one  of 
the  objects  of  the  Constitution  was  to  protect 
and  preserve  this  right.  To  take  from  prop- 
erty its  chief  element  of  value,  and  to  deny  to 
the  citizen  the  right  to  use  and  transfer  it  in 
any  proper  and  legitimate  method,  is  as  much 
depriving  him  of  his  property  as  if  the  prop- 
erty itself  was  taken.  Of  course,  we  need  not 
repeat  a|;ain  the  meaning  of  the  phrase  in  this 
connection,  **the  law  oi  the  land."  It  does 
not  need  to  be  said  that  the  deprivation  pro- 
vided against  is  not  merely  that  which  might 
result  from  an  act  of  the  legislature  undertak- 
ing to  take  the  property,  or  to  deprive  the  citi- 
zen of  its  value,  for  any  purpose.  A  subse- 
quent constitutional  provision  {%  21  of  art.  1) 
provides  that  no  man's  particular  services  shall 
be  demanded  or  property  taken  or  applied  to 
public  use  without  the  consent  of  his  represen- 
tative, or  without  just  compensation  being 
made  therefor.  It  has  been  held  that  private 
property  may  be  taken  for  public  use  under 
this  provision  only  upon  just  compeosation, 
but  not  for  private  use  at  all.  These  general 
provisions  in  respect  to  the  right  to  own  prop- 
erty equally  protect  the  right  to  use,  enjoy, 
exchange,  ana  transmit  it,  as  held  in  the  Mor- 
ris Case,  before  referred  to;  and  neither  can  be 
taken  from  the  citizen  by  the  arbitrary  enact- 
ment of  the  legislature.  That  the  citizen  can 
be  restrained  from  anv  improper  use  or  Im- 
proper disposition  of  his  property  is  not 
doubted,  and  is,  of  course,  not  asserted  here; 
but  such  ia  not  the  effort  of  this  act.  or,  if  the 
purpose  of  the  legislators  was  to  accomplish 
this  result,  they  have  attempted  it  by  niennsof 
legislation  beyond   their  power  to  adopt.    It 


was  probably  not  within  the  contemplation  of 
the  legislators  in  this  sweeping  way  to  deprive 
the  solvent  debtor  of  his  power  to  pay  debts 
with  property,  or  to  compel  him,  under  such 
sever  penalties,  to  always  pay  cash. 

But  we  can  judge  of  the  purpose  only  by 
the  terms  employed  in  the  act.  The  positive 
provisions  of  this  act  will  bear  no  other  ooo- 
struction  than  that  put  upon  it.  We  are  not 
dealing  with  it  as  an  act  in  which  the  legislat- 
ors may  or  may  not  have  meant,  or  may  or 
mav  not  have  intended,  that  which  the  act  ac- 
tually shows;  nor  are  we  construing  it  upon 
any  assumption  of  what  its  promoters  and  aup- 
portere  might  assume  they  intend  to  do,  or  de- 
sire to  do,  in  the  procurement  of  its  passage. 
We  are  dealing  with  what  has  been  in  fact  done, 
and  we  can  give  it  only  such  construction  aa  it 
unmistakably  requires. 

The  act  la  dealt  with  tn  argument,  and  as- 
sumed to  be,  in  the  general  understanding  of 
its  supposed  purpose,  as  designed  to  prevent 
improper  preierencea,  and  therefore  to  contain 
only  such  provisions  as  would  effectuate  this 
laudable  object.  If  such  were  the  act,  its 
policy  would  be  one  which  we  could  not  dis- 
approve, and,  whether  disapproved  or  not,  we 
would  be  compelled  to  sustain.  But  it  too 
frequently  occurs  that,  where  an  effort  has 
been  made  todo  what  the  public  may  understand 
as  the  proper  thing  to  be  done,  it  ia  taken  for 
granted  that  evervthing  was  done  which  was 
expected,  and  nothing  more;  and  the  act  is  ap- 
proved or  disapproved,  not  for  what  it  actually 
is,  but  for  what  each  for  himself  may  suppose 
it  to  be,  or  to  have  been  intended  to  be.  Such 
a  mistaken  view  seemed  to  have  been  taken  of 
the  former  act  which  this  was  intended  to  re- 
peal, and  much  antaeonism  grew  up  among 
certain  of  the  profession  as  to  the  construction 
placed  upon  it  by  our  predecessors  and  fol- 
lowed out  by  us  in  this  court, — a  construction 
wholly  unwarranted  by  what  the  act  was  as- 
sumed to  be,  but  absolutely  required  in  conse- 
quence of  what  it  actually  was.  This  act 
which  repealed  it  had  many  better  features, 
and  had  the  merit  of  much  more  simplicity  of 
detail  and  less  difficulty  of  construction,  but 
was  open  to  more  serious  objection  in  its  glar- 
ing injustice  and  inequity,  resulting  from  the 
nonobservanoe  of  the  constitutional  require- 
ment pointed  out.  It  is  the  dutv  of  this  court 
to  sustain  legislative  acts  when  it  can,  and  no 
more  pleasant  duty  is  discharged  by  the  court, 
while  no  less  pleasant  one  is  imposed  than  that 
which  compels  a  determination  of  their  inva- 
lidity. 

But  the  Constitution  is  the  first  law  of  the 
land.  It  must  be  conformed  to  by  legislatures 
and  by  courts,  and,  when  an  act  is  in  violation 
of  its  provisions,  the  duty  of  declaring  it  to  be 
such  invites  no  evasion,  and  admits  of  none. 
It  is  fprtunate  when  acts  of  this  character, 
which  may  ultimately  affect  the  largest  prop- 
erty interests,  may  have  the  question  of  their 
constitutionality  early  determined,  particularly 
in  view  of  the  fact  that  future  legislation 
might  be  desired.  This  question  is  decisive  of 
the  controversy  in  the  case.  These  deeds  were 
not  invalid,  unless  they  were  invalid  under  the 
act  of  1895. 

It  results. therefore, that  the  decree  of  the  Court 
of  Chancery  Appeals  tnvst  be  reversed,  and,  as  to 
these  conveyances,   be  dismissed,  with  costs. 
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LoalMj.   DENNIS.  Appt,, 

9. 

SUas  M.  DENNIS. 
(B  Oonii.mw) 

l.HaUtnal  Intemperance,  within  the 
meaninff  of  a  atatnte  authorizing  a  divorce  for 
sncb  cause,  la  not  shown  by  the  facts  that  defend* 
tot  about  once  In  three  weeks  became  intozS- 
oated  durinflr  the  OTening  to  such  an  extent  that 
the  next  morning  be  did  not  go  as  usual  to  his 
work,  and  had  continued  to  do  so  for  two  years, 
if  It  bad  not  caused  loss  of  his  position,  nor  pro- 
duced want  or  suffering  In  the  family. 

8.  AwoasaA  who  nnthorisee  her  attoi^ 
nmj  to  emidoy  deteettves  to  watch  her 
husband*  whom  she  suspects  of  infidelity,  for 


the  purpose  of  obtaining  evldenoe  which  will  en- 
title her  to  a  divorce,  and  who  goes  with  them  at 
a  time  appointed  to  surprise  him  in  a  compromis- 
ing position  with  a  lewd  woman  employed  by 
them  for  that  purpose,  may  be  found  to  have 
known  that  the  woman*s  movements  were  gov- 
erned by  them,  so  as  to  show  connivance  on  her 
part  which  will  bar  her  right  to  divoroe. 

8*  The  rlfht  to  a  dlworoe  fbr  adultery 
will  be  burred  if  plaintiff  consented  to  the 
employment  of  a  person  to  allure  defendant  into 
the  offense  for  which  the  action  is  brought. 

4.  Conrte  will  nee  their  discretion  to  de- 
Ibat  any  and  all  attemivto  to  nee  the 
ftorme  of  the  law  of  divorce  to  minister  to 
the  caprices  of  the  fickle  minded,  or  to  the  re- 
venges of  the  disappointed  or  vindiotiye,  or  to 
the  passions  of  the  incontinent 


Non.— DrvnlcefMictt  <u  affeeHng  Oiooree. 

I4i)runlc6niie«  as  a  ground  for  divorss. 
a.  Provisions  for. 
h.  What  eonstltvUs  drunkenness, 
a  Degree  of  drunkenness  authorizinQ  divoru, 
d.  Pleadinos  and  proof, 
'    e.  Defenses. 

f .  Incidents  and  effects, 
n.  Dntnkenness  as  affecting  onuil  and  inhuman 
treatmenL 
a.  Drunkenness  as  erueUy. 
h.  Drunkenness  connected  with  crueUy. 
0.  Drunkenness  as  evidence  of  cruelty. 
IIL  Drunkenness  as  affeettng  desertion. 

L  Drunkenness  as  a  ground  for  dfvoree, 
a.  Provisions  for. 

Dronkenness,  Independently  of  other  causes,  is 
not  a  ground  for  divorce  in  England  (see  Bhutt  v. 
Bhatt,  71  Md.  ISB):  and  it  is  not  included  in  the 
statutory  grounds  for  divorce  in  ten  of  the  United 
Sutes.  sis.,  Maryland,  New  Jersey.  New  Mexico, 
NewYork,  Pennsylvania,  South  Garollna,  Texas, 
Yermoot,  Vizginia,  and  West  Virginia.  The  rest 
have  provisions  for  divorce  for  habitual  drunken- 
neae  or  intemperance,  or  continued  drunkenness, 
or  habitual  drunkenness  continued  for  a  desig- 
nated length  of  time,  some  of  them  requiring  the 
habit  to  have  been  contracted  after  marriage,  and 
In  a  few  the  divoroe  granted  is  from  bed  and  board 
only. 

Thus,  that  drunkenness  as  an  independent  ground 
furnishes  no  cause  for  divoroe|tn  Abtryland,  is  held 
in  Shuttv.  Shutt,  supra. 

And  the  same  doctrine  is  stated  In  Pennsylvania, 
In  Mason  v.  Mason,  191  Pa.  1(0,  and  Bean  v.'Bean,  11 
Iano.BBr,18& 

But  io  Johnson  v.  Johnson,  85  Phila.  Leg.  Int.  70, 
it  was  held  that  a  decree  of  divorce  will  not  be 
diiturbed  on  appeal  where  the  evidence  established 
habitual  intemperance  on  the  part  of  the  husband. 
So,  habitual  intemperance  as  a  cause  for  divorce 
most  be  continued  for  one  year  under  the  Califor- 
nia stacute,  and  a  divoroe  cannot  be  granted  in  the 
^taenoe  of  a  finding  of  iSQoh  oontlnuanoe.  Dunn 
V.  Dunn,  es  Gal.  17B. 

And  in  Boss  v.  Rose,  0  Ark.  507,  it  was  held  that 
to  dtaaolve  a  marriage  on  the  ground  of  drunken- 
sen  it  mast  be  habitual  drunkenness  existing  over 
a  period  not  less  than  one  year,  and  must  be  such 
n  to  render  the  marital  state  intolerable. 

And  to  warrant  a  divoroe  upon  the  ground  of 
three  years  of  habitual  drunkenness,  under  the 
New  Hamp9hire  statutes,  it  must  appear  that  the  li- 
belant had  a  legal  domicil  in  the  state  for  the 
vholeof  the  three  years  during  which  the  drunk- 


ennees  existed.    Batchelder  v.  Batchelder,  14  N.  H. 
880. 

So,  the  Massachusetts  statute  makes  gross  and 
confirmed  habits  of  intoxication  contracted  after 
marriage  a  ground  for  divorce.  Blaney  v.  Blaney* 
126  Mass.  20S. 

And  to  make  out  a^cause  for  divorce  upon  the 
ground  of  habits  of  intoxication  such  habits  must 
not  only  have  been  gross  and  confirmed,  but  they 
must  have  been  contracted  since  the  marriage,  and 
if  they  were  contracted  before  the  marriage,  al- 
though not  known  to  the  other  party  until  after- 
wards, there  would  be  no  cause  for  divorce.  Lyster 
V.  Lyster,  111  Maai.8S7. 

And  in' order  to  warrant  a  divorce  under  Mich. 
Comp.  Laws,  9^27,  providing  therefor  when  either 
party  thereto  becomes  an  habitual  drunkard,  the 
party  must  have  become  an  habitual  drunkard  af- 
ter marriage,  unless,  perhaps,  where  his  habits 
have  been  concealed  from  the  other  party's  knowl- 
edge.   Porritt  V.  Porrltt,  16  Mich.  140. 

And  neither  the  question  whether  the  husband 
had  been  guilty  of  cruel  and  abusive  treatment 
short  of  extreme  cruelty  towards  the  wife,  nor 
whether  be  had  habits  of  Intoxication,  however 
gross  and  confirmed,  contracted  before  marriage, 
is  in  issue  on  a  Ubel  by  a  wife  against  a  husband  for 
divorce  from  bed  and  board  on  the  ground  of  ex- 
treme cruelty  and  gross  and  confirmed  habits  of 
intoxication  since  marriage,  and  where  such  libel 
is  dismissed,  evidence  of  cruelty  and  intoxication 
prior  to  the  date  of  such  lihel  is  admissible  on  the 
subsequent  libel  brought  by  the  husband  against 
the  wife  for  desertion.    Lyster  v.  Lyster.  supra. 

So,  proof  of  a  confirmed  habit  of  drunkenness 
prior  to  the  period  defined  in  Minn.  Gton.  Stat.  1878. 
chap.  62,  9  6,  authorizing  divorces  for  habitual 
drunkenness  for  the  space  of  one  year  immediately 
preceding  the  filing  of  the  oomolaint,  is  admissi- 
ble as  evidence  bearing  upon  tne  issue,  but  the 
statute  cannot  be  construed  to  allow  a  divorce  for 
habitual  drunkenness  during  any  period  prior  to 
the  year  immediately  preceding  such  filing.  Rey- 
nolds V.  Reynolds.  44  Minn.  132. 

And  a  divorce  will  not  be  granted  under  that  act 
where  no  evidence  is  presented  on  the  part  of  the 
plaintiff  of  the  drunkenness  of  the  defendant  sub- 
sequent to  her  separation 'from  him  abont  a  year 
and  a  half  prior  to  the  commencement  of  the 
action,  and  the  defendant's  testimony  tends  to  show 
that  for  the  last  half lyear  preceding  the  commence- 
ment of  the  action  he  bad  8top|>ed  drinking  alto- 
gether.  Ibid. 

b.  What  constitutes  drunkenness. 

The  habitual  useof«oplate8  the  tendency  of  which 
is  to  render  the  user  careless,  reckless,  untruthful 
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(June  O.  U9e.) 

* 

APPEAL  by  plaintiff  from  a  Judgment  of 
the  Superior  Court  for  ^ew  London 
County  in  favor  of  defendant  in  an  action 
brought  to  procure^a  divorce.    Affirmed, 

The  court  below  made  a  flndioff  of  facts  as 
follows:  "(1)  The  plaintiff  and  defendant  in- 
termarried February  4,  1^390.  and  have  one 
child,  the  issue  of  such  marna?e,  a  boy  four 
years  of  SjBre.  (2)  The  plaiDtifT  and  defendant 
weie  married  at  Norwich,  and  since  their  mar- 
riage have  lived  in  New  London.  (8) For  a  pe- 
riod of  two  years  prior  to  the  date  of  the  com- 
plaint, the  defendant  was  accustomed  to  use 
intoxicating  liquors  more  or  less.  About  once  in 
three  weeks  he  became  intoxicated,  during  the 


evening,  to  such  an  extent  that  the  next  momiD^ 
he  did  not  go  as  usual  to  his  work  at  the  store 
where  he  was  employed  as  a  clerk.  (4)  May  18. 
1896. the  defendant  was  caught  in  a  compromis- 
ing situation  with  a  woman  unknown.  There 
was  no  direct  evidence  offered  of  any  overt  wet 
of  adultery.  The  circumstances,  however,  were 
such  as  to  justif;^  the  inference  that  the  defend- 
ant was  then  guilty  of  adultery,  and  I  so  fiod. 
(6)  This  woman  was  one  employed  bv  the 
plaintiff's  agents  to  lure  Uie  defendant  to  the 
commission  of  adultery,  and  to  the  commission 
of  the  particular  act  of  adultery  above  specified, 
for  the  purpose  of  thereby  obtaining  evidence 
upon  which  a  divorce  could  be  secured.  The 
circumstances  attending  the  employment  and 
I  conduct  of  this  woman  were  the  following:  (6) 
'  In  April,  1895,  the  plaintiff,  being  desirous  of 


and  stupid,  and  to  cause  physical  prostration  and 
undermine  and  destroy  all  the  objeots  of  the  mar- 
ital relation,  does  not  constitute  drunkenness 
witbin  a  provision  authorlzinfr  a  divorce  on  that 
irround,  that  includlnir  alcoholic  intoxication  only* 
Dawson  v.  Dawson,  28  Mo.  App.  189. 

Thus,  a  moderate  use  of  opium,  tbonflrh  operatinir 
subsequently  like  intoxicating  Itquors,  Is  not  within 
the  meaninir  of  a  statute  authorizlnflr  divorce  for 
habitual  dru  nkenness.  Barber  v.  Barber  (Oonn.)  14 
Law  Bep.  875u 

And  ext'Cssive  indnlaenoe  in  the  morphine  habit 
Is  not  a  ground  for  divorce  under  the  provisions  of 
III.  Bev.  Stat.  chap.  40.  •  1,  permittlDF  a  divorce  on 
the  ground  of  habitual  drunkenness.  Youngs  v. 
Tounsra.  lao  III.  280, 6  L.  B.  A.  6<S. 

8o.  that  a  wife  has  become  a  confirmed  opium 
eater  to  the  neglect  of  her  domestic  duties  does  not 
establish  cruelty  as  a  ground  for  divorce,  which 
must  consist  of  personal  violence  or  a  reasonable 
apprehension  thereof.  Holland  v.  Holland,  4  Legal 
Oaz.  872. 

Drunkenness  la  not  insanity  for  which  a  di- 
▼oroe  can  be  granted  under  the  provisions  of  a 
statute  giving  the  court  of  chancery  sole  oognl- 
aance  to  decree  marrl^iges  null  and  void  where 
either  of  the  parties  was  at  the  time  insane,  though 
accompanied  by  circumstances  of  fraud  on  the  part 
of  tbe  father  and  friends  of  the  wife  to  Induce  the 
husband  to  marry.  Blzey  v.  Blzey«  1  Houst.  (Del.) 
808. 

c.  Decree  o/dnanlcermessauthorfsCnffdioores. 

Habitual  drunkenness  within  the  divorce  law 
consists  of  the  constant  indulgence  in  such  stimu- 
lants as  wine,  brandy,  and  whiskey  whereby  intoxi- 
cation is  produced,— not  the  ordinary  use,  but  the 
habitual  u^e;  and  the  habit  should  be  actual  and 
confirmed,  though  It  need  not  be  continuous  or 
even  of  dally  occurrence.  Mack  v.  Handy,  80  La« 
Ann.  481;  Williams  v.  Gross.  43  La.  Ann.  866. 

To  constitute  one  an  habitual  drunkard  within 
the  meaning  of  the  divorce  law  It  must  appear  that 
he  drinks  to  excess  so  frequently  as  to  constitute  a 
fixed  practice  or  habit.  Walton  v.  Walton,  84  Kan. 
106. 

Habitual  Intemperance  wltbla  the  divorce  law 
can  only  refer  to  the  persistent  habit  of  becoming 
intoxicated  from  the  use  of  intoxicating  drinks, 
thus  readenng  the  presence  of  the  party  in  tbe 
marriage  relation  disgusting  and  unendurable. 
Bums  V.  Burns,  18  Fta.  809. 

Frequent  and  regular  recurrence  of  excessive  in- 
dulgence in  intoxicating  dnnksooDStitutesbabifual 
drunkenness  arouuntlng  to  a  ground  for  divorce. 
Golding  V.  Goldlng,  6  Mo.  App.  602.  Appx. 

Habitual  Intemperance  as  a  ground  for  divorce 
consists  of  the  habit  of  becoming  intoxicated  from 

84L.R.A. 


the  use  of  strong  drink,  and  frequent  reourreooe  of 
drunkenness  proves  the  habit.  McOIll  v.  Mt^ill,  19 
Fla.841. 

Thus,  one  la  an  habittial  drunkard  within  the 
meaning  of  the  divorce  law  who  indulgea  In  the 
practice  of  becoming  Intoxicated  whenever 
the  temptation  is  presented  and  the  opportunitr 
offered,  and  cannot  resist  the  temptation  to  drink 
to  excess  whenever  be  has  an  opportumty  to  obtain 
liquor.  Walton  v.  Walton,  supra:  Magahay  v. 
Magahay,  85  Mioh.  210. 

And  who  makes  no  vigorous  effort  to  resist  and 
overcome  the  habit,  or  whose  will  has  become  so 
enfeebled  by  indulgence  that  restraint  fa  impos- 
sible.  Magahay  v.  Magahay,  supra. 

And  one  who  for  a  period  of  two  yean  prior  to 
the  beginning  of  an  action  for  divorce  against  him 
was  frequently  and  customarily  or  habitually  given 
to  the  excessive  use  of  intoxicating  drink,  atxl  had 
during  said  two  years  or  more  lost  the  power  of  tbe 
will,  byfrequent  indulgence,  to  control  his  appetite 
for  It,  Is  an  habitual  drunkard  within  the  meaninir 
of  the  divorce  act.  Bichards  v.  Bicharda,  19  Hi- 
App.  466. 

8o,  dru  nkenness  as  a  ground  of  dlvoroo.under  the 
Georgia  statute,  must  be  habitual,  and  an  alleffattoo 
In  an  action  therefor  that  the  husband  frequently 
got  drunk  and  had  several  fits  therefrom  is  not 
su  fflclent.   Myrick  v.  Myiick,  87  Ga.  771. 

And  tbe  words  **continued  drunkenness**  for 
which  a  divorce  Is  authorised  under  the  Bhode 
Island  statute  are  used  in  their  ordinary  sense,  and 
signify  gross  and  confirmed  hahlts  of  Intoxication. 
Gourlay  v.  Gourlay,  16  R.  I.  TOO. 

And  to  warrant  a  divorce  upon  that  ground  the 
proof  should  be  sufflciently  dear  to  convince  the 
court  tiiat  the  respondents  habits  of  drunkenness 
were  confirmed,  and  that  he  was  an  habltiiai 
drunkard,   ihfd. 

And  the  words  **wasting  his'  estate,**  in  Ky.  Bev. 
Stat.  800,  authorizing  a  divorce  for  confirmed  habits 
of  drunkenness  on  the  part  of  a  husband  of  not 
leas  than  one  yearS  duration,  accompanied  with  a 
wasting  of  his  estate  without  any  suitable  provision 
for  the  maintenance  of  his  wife  and  children,  em- 
brace and  apply  to  a  manS  health,  time,  and 
labor  where  he  has  no  property,  they  being  neces- 
sary to  the  supp«irt  of  his  family;  and  where  by 
the  confirmed  habif  s  of  drunkenness  be  wastes  fate 
time  and  Injures  bis  health  his  wife  is  entitled  to  a 
divorce.  McKay  v.  McKay,  18  B.  Mon.  8:  Shopk  v. 
Shuck,  7  Bush,  806. 

So.  a  divorce  in  favor  of  a  wife  on  the  ground  of 
cruel  treatment  and  habitual  drunkenness  is  sup- 
ported by  proof  that  after  the  marriage  he  fre- 
quently became  drunk  and  at  such  times  would 
abuse  and  mistreat  her,  and  that  he  frequently 
came  home  late  at  night  and  very  drunk,  when  h^ 
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•btaiDin^  a  divorce  from  her  husband,  went  to 
Boston,  and  there  coosulied  a  lawyer,  to  whom 
she  was  recomDiended  by  a  friend.  This  law- 
yer adyiaed  her  to  employ  detectives  upon  her 
husband  for  the  purpose  of  obtaining?  evidence 
upon  which  the  desired  divorce  mif^bt  be  se- 
cured. Sbe  consented,  retained  him  to  repre- 
sent her  interests,  and  left  the  whole  matter, 
iDclading  the  procurement  of  the  necessary 
evidence.  In  his  hands,  with  full  authority  to  act 
at  his  discretion  and  in  such  manner  as  he 
thonsbt  best  in  the  procurement  of  such  evi* 
dencf,  and  in  the  employment  and  use  of  de- 
tectives therefor  as  might  be  necpssnry.  (7) 
Pursuant  to  this  arrani^ement  and  authority, 
and  for  the  purposes  aforesaid,  male  detectives 
were  employed  by  said  attorney,  on  behalf  of 
the  plaintiff.    These  came  to  New  London 


from  Boston,  and  for  a  period  of  two  or  three 
weeks  shadowed  the  defendant.  At  the  end 
of  this  time  the  woman  above  referred  to  was 
in  like  manner  employed  to  act  in  concert  with 
the  other  detectives,  and  by  her  wiles  to  entice 
the  defendant  into  an  act  of  adultery,  or  into 
a  compromising  situation  from  which  the  in- 
ference of  adultery  would  be  drawn,  so  ar- 
ranged that  his  discovery  by  her  associates 
miffht  be  made.  (8)  She  came  to  New  London 
and  began  to  ply  her  arts  upon  the  defendant. 
In  the  course  or  a  week  or  ten  days  she  suc- 
ceeded in  making  an  assignation  with  the 
defendant  at  a  bou^e  in  the  city  for  the  follow- 
ing evening,  that  of  May  18,  i895.  Her  asso- 
piates  having  been  duly  apprised,  arraoi^ements 
were  made  for  the  discovery,  which  was  made 
as  planned,  by  the  sudden  appearance  to  the 


was  boisterous,  abusive,  and  often  ot)ecene  in  the 
presence  of  his  family,  and  that  oo  some  ocoasions 
be  had  been  cruel  to  her  while  she  was  tick.  Maok 
V.  Handy,  80  La.  Ann.  491. 

And  proof  that  a  husband  Is  an  habitual  drunk- 
ard, and  that  he  has  been  fruilty  of  wanton  cruelty 
and  groaa  personal  abuse  towards  his  wife,  entitles 
her  to  a  decree  of  separation  under  the  Louisiana 
Act  of  184B,  chap.  57.  authorising  a  separation  on 
account  of  habitual  intemperance,  etc.;  but  proof 
of  habitual  intemperance  does  not  entitle  her  to  a 
divorce  a  vinculo  nuUrinumU  until  two  years  after 
the  decree  of  separation,  as  a  case  of  habitual 
drunkeanees  under  that  act  must  t)e  restricted  to 
the  saoae  remedy  as  the  cases  with  which  it  is  as- 
aociate<].   Leake  v.  Linton,  6  La.  Ann.  2tBL 

But  to  constitute  one  an  habitual  drunkard 
within  ahe  meaainir  of  the  divorce  taw  he  need  not 
be  oonaiantly  noder  ttie  influence  of  intozlcatinir 
UquoTB,  and  be  may  be  one  thouarfa  there  are  inter- 
vals when  he  entirely  refrains  from  their  use. 
Waltoii  ▼.  Walton,  84  Kan.  19ft. 

One  may  be  addicted  to  habitual  drunken- 
neo,  writ  bin  the  meaning  of  the  divorce  law.  where 
he  has  a  fixed  habit  of  frequently  getting  drunk, 
thonph  lie  may  not  be  more  often  drunk  than 
sober,  and  though  sober  for  weeks  at  a  time. 
Brown  t.  Brown,  88  Ark.  8S4. 

Thus,  a  fixed  habit  of  drinking  to  excess  to  such 
a  degree  as  to  disqualify  the  person  from  attend- 
ing to  his  bosinesB  during  the  principal  portion  of 
the  time  usually  devoted  to  busmess  is  habitual  in- 
temperance within  the  divorce  law,  although  the 
person  may  during  intervals  be  in  a  position  to  at- 
tend to  Ids  business  alTaira  Mahone  v.  Mahone,  19 
OaL  027, 81  Am.  Dec.  91. 

And  repeated  acts  of  drunkenness,  followed  by 
occasional  spells  of  sobriety  and  moderate  drink- 
ing, when  the  habit  of  drinking  is  so  fixed  that  the 
temptation  to  drink  cannot  be  resisted,  constitute 
habitual  drunkenness  within  the  divorce  law,  and 
wbete  such  excesses  on  the  part  of  the  husband 
are  of  such  a  character  as  to  render  living  with 
him  unsupportable  to  the  wife  she  is  entitled  to  a 
decree  of  aepuratlon  from  bed  and  board.  DeLes- 
dernler  v.  IteLesdernier,  46  La.  Ann.  1864. 

And  a  divorce  in  favor  of  a  wife  on  the  ground 
of  cruel  treatment  and  habitual  intemperance  Is 
sustamed  by  evidence  that  the  busbaod  often  came 
home  very  druuk,  and  that  he  frequently  staid 
away  until  midnight  and  sometimes  all  night,  and 
that  on  some  occasions  his  wife  had  to  unci u as 
him  and  put  him  to  bed.  and  that  he  got  his  bottle 
filled  nearly  every  morning,  and  that  on  several 
ooCmSIoos  he  bad  been  ret  usad  whiskey  on  account 
ol  having  been  drunk,  and  that  he  had  once  been 
in  a  noDdition  closely  proximating  tomanin  a  potu, 
though  no  witness  states  that  his  Intemperance 
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had  wholly  incapacitated  him  for  businees.  Wil- 
liams V.  Goss.  48  La.  Ann.  868. 

The  resaon  the  law  makes  habltnal  drunkenness 
a  ground  for  divorce,  however,  fe  not  alone  be- 
cause it  disqualifies  the  party  from  attending  to 
business,  but  in  part.  If  not  mainly,  because  it  ren- 
ders him  unfit  for  the  duties  of  the  marital  rela- 
tion, and  disqualifies  him  from  properly  rearing 
and  caring  for  the  children  bom  of  the  marriage. 
Richards  v.  Richards,  19  111.  App.  406. 

And  to  establiah  habitual  drunkenness  within  the 
meaning  of  the  Illinois  divorce  act  it  need  not  lie 
shown  that  for  a  continuous  r^erlod  of  two  years 
prior  to  the  filing  of  the  bill  the  defendant  had  a 
fixed  habit  of  drinking  to  excess  to  such  a  degree 
as  to  disqualify  him  from  attending  to  his  busfness- 
durlng  the  principal  portion  of  the  time  usually 
devoted  to  business,  as  one  may  be  an  habitual 
drunkard  and  yet  be  sober  for  dajra  and  weeks  to- 
gether.   rbUL 

In  Richards  v.  Richards,  supra,  Mahone  v.  Ma> 
hone,  supra,  was  distinguished,  the  court  saylnir 
that  it  Is  hardly  to  be  presumed  that  the  court  in 
that  case  intended  to  hold  that  there  could  be  no 
such  thing  as  liabltual  Intemperance  or  drunken- 
ness unless  it  was  indulged  in  during  the  usual 
business  hours  of  the  day. 

So  a  husband  who  has  a  persistent  habit  of  be- 
coming intoxicated  at  his  house  and  while  with  bis 
family  is  habitually  Intemperate  within  the  mean- 
ing of  the  statute  authorizing  a  divorce  on  that 
ground,  though  when  abroad  in  the  community 
transacting  business  he  is  not  habitually  intoxi- 
cated or  intemperate.  MoGlU  v.  McGUl,  19  Fla. 
84L 

As  to  the  effect  of  intoxication  abroad  but  not 
at  home,  see  McBee  v.  McBee,  88  Or.  889,  infra. 

And  evidence  that  a  husband  would  become 
grossly  intoxicated  three  or  four  times  a  year  fur  a 
period  of  twelve  or  fifteen  years,  remaining  in  that 
oondition  from  a  week  to  ten  days,  and  that  at  such 
times  he  went  or  was  sent  to  an  asylum  for  inebri- 
ates, and  that  he  could  not  resist  the  desire  to  drink 
when  it  came  upon  him  and  a  single  glass  of  liquor 
would  bring  on  excessive  drinking  and  gross  in- 
toxication, and  any  undue  excitement  made  him 
drink,  is  sufficient  to  justify  a  finding  that  he  had 
contracted  such  gross  and  oonttrmed  habits  of  In- 
toxication as  entitled  bis  wife  to  a  divorce  under 
the  Massachusetts  statute.  Blaney  v.  Blaney, 
186  Blass.  806. 

And  a  divorce  will  be  granted  against  a  husband 
on  the  ground  of  habitual  drunkenness  where  it 
appears  that  for  six  or  se\  en  years  he  had  been  in 
the  habit  of  getting  intoxicated  when  be  went  to 
the  village  averagiua  once  or  twice  a  week,  and 
that  he  had  been  known  to  be  so  much  under  the 
influence  of  liquor  that  he  would  go  to  sleep  in 
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defendant  in  bis  compromising  position  at  said 
assiflnoation  of  two  of  the  detectives,  accom- 
panied  by  the  plaintiff,  who  had  come  to  the 
scene  for  the  purpose.  (9)  No  evidence  of  anv 
other  act  of  adulteiy  on  the  part  of  the  defend- 
ant was  offered.  (10)  The  plaintiff  did  not 
give  to  her  said  attorney,  or  to  any  of  the  de- 
tectives emploved  by  him,  any  distinct  or 
specific  authority  or  direction,  as  distinguished 
from  the  general  authority  hereinbefore  set 
out,  to  employ  said  woman  for  the  purposes 
for  which  she  was  employed,  or  to  employ 
any  woman  for  such  purpose,  and  the  plaintiff 
had  no  actual  personal  knowledge  that  the 
woman  found  with  her  husband  was  one  em-^ 
ployed  by  her  agents  in  the  manner  in  which,' 
or  foi  the  purposes  for  which,  she  was  em- 
ployed.   (11)  I  find  upon  the  foregoing  facts 


that  the  defendant  was  not,  durins  the  two  yean 
prior  to  the  date  of  the  complaint,  habitually 
mtemperate;  and  that  the  act  of  adultery  estab 
lished  by  the  evidence  was  one  brought  about 
by  the  connivance  and  procurement  of  the 
plaintiff,   acting   through    her   attorneys  or 
agents.    By  reason  of  said  facts  and  fiodio^ 
and  in  the  exercise  of  the  discretion  vested  u 
the  court  in  said  matter,  the  plaintiff's  com 
plaint  was  dismissed.    (18)  Upon  the  trial  the 
plaintiff  claimed  that  upon  the  facts  the  de- 
fendant was  guilty  of  habitual  imtemperance, 
within  the  meaning  of  §  2802  of  the  General 
Statutes:  and  that,  the  fact  of  adultery  being 
found,  the  plaintiff  was  entitled  to  a  divorce, 
since  the  evidence  did  not  estHblish  connivance 
on  the  part  of  the  plaintiff  within  the  meaning 
of  the  law,  and  the  facts  proved  were  not  such 


the  barn  and  In  the  straw  stack,  and  that  when  in- 
toxicated he  was  moroBe  and  uffly  and  sometimes 
brutal  and  profane  and  violent,  not  only  aipiinst 
his  family  but  the  dumb  beasts  about  his  premises, 
and  that  he  twloe  brolce  furniture  and  dishes  and 
on  one  occasion  used  violence  aicainst  his  wife 
tbreeteninflr  to  drive  her  away  with  a  horse-whip, 
though  there  was  no  evidence  that  he  was  ever  so 
drunk  that  he  could  not  drive  his  team  home  and 
take  care  of  it,  and  it  appeared  that  he  was  a  srood 
husband  and  father  when  sober,  and  one  of  the 
best  and  most  prosperous  farmers  in  the  neighbor- 
hood.   Berry  man  v.  Berry  man,  60  Mich.  006. 

A.xkd  while  occasiona]  drunkenness,  especially  of 
a  woman,  may  form  parts  of  the  indignities  to  the 
other  party  which  would  render  his  condition  in- 
tolerable and  warrant  a  divorce  on  that  ground,  it 
cannot  be  held  that  one  act  of  drunkenness,  though 
accompanied  by  acts  of  indecency  probably  result- 
ing from  drunkenness,  would  make  out  a  case  for 
divorce  on  the  ground  of  habitual  drunkenness  for 
the  space  of  two  years.  Kempf  v.  Kempf,  34  Mo. 
211. 

A  man  may  drink  oocasionally  to  excess,  however, 
and  yet  not  be  an  habitual  drunkard  within  the  di- 
vorce law.  Walton  v.  Walton,«8A  Kan.  196;  MoBee 
V.  Mcfiee,  22  Or.  329. 

And  occasional  Intozloatlon  Is  not  habitual 
drunkenness  which  will  justify  divoroe  in  a  woman 
any  more  than  tt  Is  In  a  man.  Meathe  v.  Meathe^ 
88  Mich.  leo. 

There  must  be  the  involuntary  tendency  to  be- 
come Intoxicated  as  often  as  the  temptation  Is  pre- 
sented, which  comes  from  a  fixed  habit  acquired 
from  frequent  and  excessive  indulgence.  McBee 
V.  MoBee,  supra. 

Thus,  a  man  living  in  the  country  who  only  drank 
when  he  happened  to  come  to  town«  which  was 
generally  on  business,  and  then  not  always  to  ex- 
cess, and  who  seldom  carried  liquor  home,  and 
became  grossly  drunk  on  only  a  few  occasions  for 
years,  and  was  a  sotwr  man  In  bis  family  and  at 
home  except  on  such  occasions,  is  not  addicted  to 
habitual  gross  drunkenness  within  the  meaning  of 
the  Oregon  divoroe  law.    Ihid. 

And  evidence  tending  to  show  that  on  a  few 
occasions  a  wife  had  been  so  much  under  the  influ- 
ence of  liquor  as  to  become  noticeable  on  that  ac- 
count will  not  Justify  a  divoroe  for  habitual  drunk- 
enness in  favor  of  the  husband  where  the  evidence 
of  her  intoxication  comrs mostly  from  him  and  bis 
relatives,  while  her  neighbors,  some  of  whom  were 
intimate  with  her,  testify  that  they  had  never  seen 
her  under  the  influence.of  liquor  and  did  not  know 
that  she  drank,  and  it  appears  that  she  managed 
her  household  affairs  neatly  and  in  order,  and  that 
her  husband  had  such  confidence  in  her  prudence 
and  economy  that  he  each  week  handed  over  to  her 
a  stated  allowance  for  housekeeping  expenses  1n- 
81  L.  R.  A. 


I  creasing  It  as  he  prospered  in  business,  leaving  fha 
expenditure  entirely  to  her  Judgment.  Meatbe  ▼. 
Meathe,  auprcu 

See  also  the  principal  case  supporting  this  doo- 
trtaM. 

d.  ProeeedinoB  and  proof. 

An  allegation  in  an  action  for  divoroe  for  habit- 
ual drunkenness  In  the  language  of  the  statute  is 
sufficient  without  setting  forth  the  acts  oonstitut- 
Ing  the  habit.  Home  v.  Home,  1  Tenn.  Ch.  299; 
Brown  v.  Brown,  38  Ark.  304;  Burns  v.  Bums.  IS 
£la.  809. 

As  the  language  of  the  statute  can  only  refer  to 
the  persistent  habit  of  mtoxication  from  the  use  of 
strong  drinks,  thus  rendering  the  presence  of  the 
party  In  the  marital  relation  disgusting  and  Intol- 
eratde.    Burns  v.  Bums,  siipro. 

And  the  failure  to  allege  that  the  defendant  was 
disqualified  by  the  use  of  Intoxicating  drinks  a 
greater  portion  of  the  time  from  proiierly  attend- 
ing to  business,  or  that  his  conduct  inflicted  mental 
anguish  upon  the  plalntllE,  la  not  fataL  Beading 
V.  Beading.  96  OaL  4. 

And  a  complaint  and  finding  in  an  aotlon  for  di- 
vorce upon  the  ground  of  habitual  Intoxication  are 
not  defective  where  they  set  forth  m  the  language 
of  the  Code  habitual  intemperance  to  the  degree 
which  causes  great  mental  anguish  upon  the  part 
of  the  plalncUf,  In  not  stating  the  extent  of  sooh 
intoxication,  and  the  acts  done  by  the  husband 
while  incapacitated  tending  to  cause  such  menial 
anguish,  and  showing  that  they  were  reasonably 
sufficient  to  brinff  .about  such  result.  Vomey  ▼. 
Forney,  80  Gal.  688. 

So,  an  allegation  In  an  aotlon  for  divorce  that  tte 
defendant  disregarding  his  duties  as  a  husband 
toward  the  plaintiff  bad  been  guilty  of  habitual  in- 
temperance is  sufficient  in  the  absence  of  a  demui* 
rer  on  the  ground  of  unoertamty.  Beading  v. 
Beading,  Bapra. 

And  in  Myriok  ▼.  M  yrick,  87  Ga.  771,  the  court 
stated  as  one  of  its  reasons  for  holding  an  allega- 
tion of  drunkenness  as  a  cause  for  divoroe  iiw»iA. 
dent,  that  it  was  not  in  the  language  of  thestai«.  •> ' 

But  general  testimony  that  the  libelee  in  a  divorx' 
suit  is  an  habitual  drunkard  Is  not  sulBcient  t» 
warrant  the  granting  of  a  divoroe;  the  facts  must 
be  given  in  detail  so  that  the  oourt  may  Judge 
whether  or  not  they  amount  to  habitual  drunken- 
ness.   Batcheider  v.  Batchelder,  U  N.  H.  880. 

And  a  statement  by  a  witness  in  an  action  for 
divoroe  upon  the  ground  of  habitual  druokeoueas 
that  the  defendant  was  an  habitual  drunkard  is  a 
statement  of  a  conclusion  of  law  of  which  the  wiu 
ness  is  not  the  Judge,  and  amounts  to  nothing  if 
the  facts  shown  do  not  Justify  the  opinion. 
Home  V.  Home,  1  Tenn.  Ch.  269. 

And  evidence  of  experts  and  family  aoquaint- 
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as  to  constitute  a  bar  to  her  complalDt.  The 
plaintiff  claimed  that  although  there  was  ool- 
lusion  between  the  detectives  and  the  woman, 
yet  as  the  plaintiff  had  no  knowledge  of  it  she 
was  not  affected  by  it^and  not  thereby  barred 
from  obtaining  a  divorce." 

Metfn.  Donald  O.  Perkina  and  Wil- 
liam Belcher,  for  appellant: 

The  facts  found  constituted  habitual  intem- 
perance within  the  meaning  of  the  statute. 

Standard  Diet  Habitual;  (Jam.  ▼.  Whitney, 
5  Gray,  86;  Ck>m,  ▼.  McKamee.  112  Mass.  285: 
5  Am.  &  Eng.  Enc.  Law,  p.  807. 

The  fact  that  the  defendant  attended  his 
business  quite  regularly,  and  was  drunk  usu- 
ally out  of  busioess  hours,  does  not  prevent  it 
from  being  habitual  intemperance. 


Ric?iard$  ▼.  Biehards,  19  111.  App.  469. 

What  constitutes  habitual  intemperance  is  t 
question  of  law. 

1  Bishop,  Mar.  ft  Dir.  %  818;  Mayhew  ▼. 
Mayhew,  61  Conn.  234. 

The  remedy  for  adultery  is  statutory  und  the 
action  in  its  nature  civil,  and  tbe  couru  pro- 
ceed to  ffrant  tbe  remedy  in  accordance  with 
the  fixed  and  established  principles  of  law  ap- 
plicable to  it 

Ddliber  v.  Deltiber,  9  Conn.  288;  Shaw  t. 
Shaw.  17  Conn.  193;  Lyon  v.  Lyon,  21  Conn. 
194;  SUele  r.  Steele,  85  Conn.  54. 

The  connivance  relied  upon  by  the  defend- 
ant as  a  bar  is  a  question  of  fact;  and  the  es- 
sential element  therein  is  not  found  by  tbe  trial 
court. 

The.court  has  not  found  that  the  attorney 


Aooes  as  to  whether  the  defendant  is  an  habitual 
drunkard  is  not  admissible.  Goldinflr  v.  Golding,  6 
Ko.  Appb  fftt,  Appx. 

Bat  proof  of  srambling  by  a  husband  in  an  action 
(or  dlvoroe  on  tbe  ground  of  drunkenness  Is  ad- 
misBJble  In  support  of  charges  of  squandering 
money  and  debauchery.  Maok  t.  Handy,  89  La. 
Ann.  491. 

And  evidence  of  Intemperanoe  since  tbe  filing  of 
a  suit  for  divorce  on  that  ground  Is  admissible,  not 
to  show  a  substantive  cause,  but  a  continuing 
babit.   IMd. 

And  a  dlvoroe  onfthe  ground  of  habitual  drunk- 
enness of  the  husband  will  not  be  refused  on  the 
K round  tliat  tbe  wife*s  testimony  tbat  bis  babit 
was  acquired  after  marriage  was  not  corroborated 
»s  required  by  Iowa  Code,  9  2SS2S^  providing  tbat  no 
divorce  shaJl  be  granted  on  the  testimony  of  the 
plaintiff  alone,  where  the  facts  in  tbe  case  as  de> 
tailed  by  the  other  witnesses  tend  to  show  that  the 
habit  did  not  become  habitual  until  some  years 
nfter  the  marriage.   Lewis  v.  Lewis,  76  Iowa,  200. 

So,  in  Oictaton  v.  Crichton,  78  Wis.  fi9,  a  judgment 
of  the  trial  court  denying  a  divorce  was  reversed 
vipon  the  ground  that  the  unlmpeacbed  testimony 
"f  tbe  tbrfe  children  of  the  parties  in  support  of 
theallegatlon  of  cruelly  and  habitual  drunkenness 
created  a  clear  preponderance  of  evidence  against 
its  findings. 

The  value  of  negative  testimony  in  a  divorce 
(^ase  that  witnesses  had  not  seen  tbe  defendant  In 
a  state  of  Intoxication  depends  upon  t  heir  Intimacy 
with  him  and  their  intelligence  and  opportunity  to 
observe,  and  Is  a  question  for  the  trial  court.  WaL 
ton  V.  Walton,  81  dan.  196. 

And  negative  evidence  by  witnesses  in  such  an 
action  that  they  had  never  seen  the  defendant  In- 
toxicated, Is  not  sufficient  to  rebut  affirmative  evl- 
(ience  of  those  who  testify  to  having  seen  him 
drunk.   Richards  v.  Blchards,  19  TIL  App.  406. 

A  decree  of  a  circuit  court  denying  a  divorce  on 
tbe  ground  of  habitual  drunkenness  of  the  defend* 
SDt  will  not  be  disturbed  on  appeal  where  the  evl- 
deoce  In  the  record  Is  not  such  that  the  court  can 
feel  entirely  confident  what  decree  ought  to  be 
'^de.  McGonegal  V.  McGonegaU  46  Mich. «. 

a.  Dt/enses. 

A  woman  who  marries  a  man  who  Is  a  slave  to 
whiskey  and  morphine  with  knowledge  of  the  fact 
asBumes  the  risk,  and  will  not  be  granted  an  abso- 
lute divorce  because  he  persists  in  their  use.  TUp 
ton  V.  Tilton,  16  Ky.  L.  Bep.  688. 

And  tbe  commission  of  an  act  of  adultery  Is  a 
^r  to  a  divorce  on  the  ground  of  habitual  drunk- 
cnneis  for  mOre  than  two  years,  and  a  wife  sued 
1)7  her  husband  for  divorce  on  the  ground  of  habit- 
ual drunkenness  may  recriminate  that  he  has  been 
fuMty  of  adultery.  Byan;v.  Byan,  9  Mo.  589. 
34  L.  R.  A. 


But  the  ways  of  life  and  habits  of  speech  of  the 
parties  to  an  action  for  divorce  on  the  ground  of 
drunkenness  and  cruelty  where  such  parties  are 
unrefined  should  not  be  tried  by  tbe  standard  of 
cultivated  people,  but  by  the  rules  which  respect- 
able persons  of  the  same  condition  of  life  would 
substantially  acknowledge.  Kline  v.  Kline,  6U 
Mich.  438.  • 

And  the  fact  that  a  wife  was  not  of  the  most  re- 
.flned  character,  and  not  always  truly  lady-like  In 
her  behavior,  and  was  at  times  when  in  anger 
guilty  of  profanity,  and  tbat  she  acquiesced  some- 
what in  the  drinking  habits  of  her  husband  and 
had  not  remonstrated  with  him  or  rebuked  blm  as 
she  ought,  furnishes  no  excuse  for  bis  abusing  her 
In  his  drunken  moods,  and  does  not  bar  her  right 
to  a  divorce  for  habitual  drunkenness.  Berry  man 
T.  Berryman,  AO  Mich.  606. 

So,  a  wife  Is  entitled  to  a  divorce  for  habitual 
drunkenness  where  tbe  husband  remains  an  habit- 
ual drunkard  for  the  statutory  period  though  be 
then  ceases  to  be  one,  but  if  she  voluntarily  con- 
tinues the  marital  relation  after  he  so  ceases  she 
thereby  condones  the  offense  and  nullifies  her 
right  to  a  divorce ;  but  where  he  continues  to  be 
an  hat)ltual  drunkard  the  offense  Is  continuous, 
and  the  wife  may  break  off  at  any  time  and  estat>- 
llsh  her  right  to  a  divorce.  Moore  v.  Moore,  41  Mo. 
App.  176. 

And  the  fact  that  a  wife  of  an  habitual  drunkard 
continues  to  live  with  him  after  the  expiration  of 
the  statutory  period,  hoping  to  reclaim  and  reform 
him,  will  not  debar  her  from  subsequently  obtain- 
ing a  divorce  upon  the  ground  of  his  habitual 
drunkenness  where  he  persists  In  his  habit.   Ibid. 

And  letters  from  a  wife  to  her  husband,  fronr 
whom  she  had  separated  on  account  of  his  babitua. 
drunkenness,  filled  with  expressions  of  love  and 
interest,  and  disclosing  tbat  she  looked  upon  their 
Interests  as  Joint  and  Identical,  and  containing  no 
intinuition  tbat  she  expected  their  marriage  to  be 
dissolved,  do  not  amount  to  a  condonation  of  the 
offense  of  drunkenness  so  as  to  bar  her  right  to 
proceed  for  divorce.   Ibid, 

And  a  meeting  between  a  husband  and  wife  who 
had  separated  on  account  of  his  habitual  drunken- 
ness, and  an  understanding  between  them  that  he 
was  to  furnish  her  a  designated  sum  of  money  per 
month  and  deed  her  some  property  and  stop  drink- 
ing, and  kind  and  affectionate  letters  written  to 
him  by  her  In  pursuance  of  such  an  agreement,  do 
not  amount  to  a  condonation  of  the  offense  of  ha- 
bitual drunkenness  which  will  bar  her  action  for  di- 
vorce, where  he  fails  to  carry  out  the  arrantrement 
and  continues  bis  habits  of  Intoxication.    Ibid, 

So,  a  wife  who  dismisses  an  action  for  divorce 
upon  the  agreement  of  her  husband  to  convey  cer- 
tain property  to  her  and  toalratain  from  the  use  of 
Intoxicating  liquor  need  not,  after  his  breach  of 
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employed  tbe  woman,  or  knew  that  she  was 
employed;  and  even  though  it  may  be  claimed 
that  the  authority  to  him  to  act  in  his  discre- 
tion was  broad  enough  to  authorize  him  to  em- 
ploy a  woman  for  that  purpose,  still  the  fact 
must  be  found  that  he  did  employ  the  woman 
or  authorize  it,  otherwise  there  is  a  break  in 
the  line  of  authority  from  the  plaintiff. 

Quinebavff  Bank  v.  Brewster,  80  Conn.  564: 
a  BUhop,  Mar.   &  Div.  §§  6.  7,  9;   Wifaon  v. 
Wiaon,  154  Mass.  195,  12  L.  R.  A.  524;  Bob- 
bins 7.  Bobbins,  140  Mass.  581,  54  Am.   Kep. 
488. 

Messrs.  Brandeg^ee,  Noyea*  ft  Brande- 
S:ee*  for  appellee: 

Habitual  intemperance  is  a  "condition" 
founded  upon  facts,  evidenced  solely  by  testi- 
mony, and  in  each  individual  case  to  be  deter- 


the  promise  to  abstain  from  the  habit  of  dninken- 
neas,  oonvey  baok  the  property  In  order  to  irive  her 
a  standinff  In  court  Jn  a  subsequent  actiOD  for  dl- 
vorce  upon  the  same  ground.  Lewis  v.  Lewis,  75 
Iowa,  fBOO. 

And  where  such  agreement  is  reduced  to  writing, 
but  the  agreement^to  abstain  was  inadvertently 
omitted,  such  agreement  should  be  regarded  aa 
part  of  the  settlement;  and  where  he  subsequently 
breaks  bis  promise  to  abstain,  parol  evidence  is  ad<s 
misslblein  a  new  action  for  divorce  upon  tbe  same 
ground  to  show  tbe  real  condtcion  of  the  agreement 
and  that  such  agreement  was  not  a  bar  to  tbe  sew 
action.   Ibid, 

C  Ineidmits  and  effete 

Tbe  court  fn  granting  a  divorce  exercises  a  dis- 
cretion in  awarding  tbe  custody  of  minor  cbUdren 
having  regard  to  tbe  condition  and  fitness  of  tbe 
parents  and  tbe  interests  of  tbe  children,  the  power 
being  reserved  to  alter  or  modify  its  decree  in  this 
respect,  and  it  will  interfere  for  tbe  due  protection 
and  education  of  children,  with  tbe  ordinary  rights 
of  parents  as  natural  guardians,  where  tbe  father  is 
guilty  oi  gross  ill  treatment  or  cruelty  or  In  a  con- 
stent  bablt  of  drunken uesa,  or  otherwise  acts  in  a 
manner  Injurious  to  their  moral  Interests.  McGili 
V.  McOill,  19  Fla.  8iL 

And  a  decree  of  divorce  against  a  wife  on  tbe 
charge  of  habitual  drunkenness,  awarding  to  her 
tbe  care,  custody,  nurture,  and  education  of  two 
minor  children,  will  not  be  reversed  on  appeal 
where  tbey  were  of  tbe  age  which  especially  de- 
Bsands  a  motber^s  care,  unless  it  affirmatively  ap- 
pears in  tbe  record  that  there  was  no  evidence  of 
the  unfitness  of  tbe  father  to  take  cbarge  of  them, 
and  it  will  be  assumed  tbat  If  tbe  mother's  habits 
of  drunkenness  are  continued  and  tbe  father  snould 
appear  to  t)e  a  proper  person  to  have  cbarge  of 
tbem  tbe  court  would  modify  its  order  and  give  him 
tbe  custody  after  tbey  bad  passed  tbe  age  demand- 
ing a  motber^s  care.  Brandon  v.  Bradon,  14  Kan. 
IMS. 

So,  a  woman  is  entitled  to  dower  under  tbe  Maine 
Aot  of  1(08,  chap.  842,  providing  for  a  divorce  from 
her  husband  on  tbe  ground  tbat  be  had  become  a 
confirmed  habitual  drunkard,  but  tbe  statute  has 
no  retroactive  elfect.  Curtis  v.  Hohart,  41  Me.  280. 
And  where  at  tbe  time  of  the  marriage  tbe  wife 
has  a  stock  in  trade  which  by  the  joint  industry  of 
herself  and  her  husband  is  Increased,  tbe  stock  thus 
created  is  community  property,  but  on  tbe  separa- 
tion of  the  property  between  tbem  on  suit  for 
divorce  by  the  wife  for  habitual  drunkenness  of 
tbe  husband,  it  is  cbarireable  with  the  value  of 
tbe  stock  which  she  bad  on  band  at  tbe  time  of  the 
marriage.    Werner  v.  Kelly,  9  La.  Ann.  6QL 
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mined  by  the  trial  court  upon  the  evidence  be- 
fore it 

o  J°.y\®  ^^  ^'  IWwpy  V.  Trumpy,  48  Coon. 
2/8,  this  court  refused  to  review  a  decfsion  of 
the  trial  judge  upon  this  precise  question. 

Connivance  of  the  attorney  was  a  bar  to  the 
piincipals  obtaining  a.  divorce,  procured  by 
means  of  such  connivance. 

We  claim  it  to  be  contrary  to  public  policv 
that  a  divorce  should  be  granted  in  this  state 
upon  the  testimony  of  sneaks  and  pandera  for 
a  marital  offense  brought  about  by  their  own 
criminal  conduct,  and  while  acting  as  agenta 
and  attorneys  of  the  petitioner. 

Divorce  in  this  state  is  not  a  matter  of  right 
but  of  grace.  ®    ' 

It  cannot  be  had  by  the  procurement  or  con- 
sent of  the  parties;  it  is  only  granted  upon  such 

n.  DrunlEenness  om  affeciina  emO.  and  inhuman 

iTeatmenJL 

a.  Drunfcermsss  as  omeUy, 

Drunkenness  is  not  by  itself  sufficient  to  entitle  a 
party  to  a  divoroe  upon  tbe  ground  of  cruelty  and 
inhuman  treatment  Anonymous,  17  Abb.  N.  C.  281; 
Mason  v.  Mason,  1  Edw.  Cb«  S78. 

And  tbe  mere  onbappinessof  an  ill-assorted  mar- 
riage, or  the  destruction  of  domestic  comfort  by 
tbe  vice  of  drunkenness,  is  not  sufficient  to  war- 
rant a  Judicial  separation  on  that  ground.  Hodson 
V.Hudson, 3 Swab.  AT. 814,  88  L.  J.  Mat.N.a&.ff 
Jur.  N.  8. 1808,eL.T.  N. a 579,  »  Week.  Bep.218. 

And  adulterous  conduct  which  fUUs  short  of 
actual  adultery,  and  excessive  drinking  which  does 
not  amount  to  halii(ual  intemperance  within  the 
divorce  law,  do  not  constitute  a  canae  of  aotlon  for 
divorce  for  extreme  cruelty,  as  in  a  legal  sense  ex- 
treme cruelty  must  be  something  different  from 
any  other  cause  for  divorce,  and  constitute  a  sepa- 
rate and  distinct  cause  of  action.  Haskell  v.  Has- 
kelt64O&l.a0. 

8o,  drunkenness,  though  accompanied  by  aets  of 
considerable  violence,  is  not  a  ground  for  a  decree 
of  Judicial  separatiOD,--e0pecially  wb^Te  the  real 
ground  for  an  application  Is  that  the  husband 
wishes  to  get  rid  of  a  drunken  wife.  8ooU  v.  Scott 
2BL.J.Mat.N.B.64. 

And  a  party  to  a  marriage  is  not  obliged  to 
suffer  two  years  of  extreme  and  repeated  cruelty 
before  obtaining  a  divoroe  for  tbat  cause  because 
tbe  cruelty  is  caused  by  habitual  intemperance  and 
the  statute  provides  for  divorce  on  tbe  ground  of 
habitual  drunkenness  for  tbe  space  of  two  yean. 
Herman  v.  Herman,  16II1.8B. 

So,  drunkeimera,  thougb  repeated,  cannot  lie 
considered  as  warranting  a  divoroe  on  the  ground 
of  indignities  rendering  the  oondftlon  of  the  In- 
jured party  intolerable,  where  the  statute  also  pro- 
vides for  divoroe  on  the  ground  of  habitual  drunk- 
enness for  two  yean.  Kempf  v.  Kempf,  84  Mo.  SIL 
And  excessively  vicious  conduct  on  tbe  part  of  a 
wife  which  will  warrant  a  divorce  within  the  mean- 
ing of  the  statute  is  not  established  by  proof  tbat 
she  had  become  addicted  to  the  bablt  of  occasional 
intoxication,  and  of  family  broils  and  coarse,  re- 
volting language  on  her  part  upon  these  occasions, 
and  tbat  she  bad  on  several  occasions  offered  per> 
sonal  violence  to  her  husband  while  intoxicated 
when  he  interfered  between  her  and  his  mother, 
and  of  reprehensible  methods  resorted  to  by  her  to 
procure  liquor  to  gratify  her  thirst  Sbutt  v. 
Shutt,71Md.l8& 

b.  Drunkenness  eonnteted  wiOi  trusUy, 
The  right  of  a  wife  to  relief  is  not  affected  by  the 
fact  that  conduct  on  the  part  of  her  husband  en- 
titling her  to  a  divoroe  for  cruelty  of  treatment 
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temifly  by  such  courts,  and  upon  such  condd- 
emtioDs,  as  the  state  sees  fit. 

It  is  the  lejnil  dissolution  of  that  status  which 
U  begun,  continued,  and  ended  solely  under 
tke  supervision  of  the  state. 

The  language  of  our  statute  was  intended  to 
reserve  to  the  court  a  "sound  discretion*'  to 
withhold  a  divorce,  even  in  a  case  proved, 
where  public  policy  is  opposed  to  its  being 
granted. 

Butcher  v.  Butcher,  89  Wis.  651;  Trumpy 
T.  Trumpy,  supra;  Morrison  v.  Morrison,  186 
Mass.  810;  Bparhawk  v.  Sparhawk,  120  3Iass^ 
393;  Hunt  v.  Hvnt,  72  N.  Y.  228,  28  Am. 
•Rep.  129;  SewaU  v.  SeuHxU,  122  Mass.  161,  23 
Am.  Rep.  299. 

The   exercise   of   such    discretion,    unless 


plainly  and  palpably  abused,  will  not  be  re- 
viewed by  this  court. 
Chapman  v.  Loomis,  86  Conn.  460. 

Andrews,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

Habitual  intemperance,  as  a  cause  for  which 
a  divorce  might  be  irranted,  was  first  named  in 
this  state  by  a  statute  enacted  in  1848,  where  it 
was  coupled  with  intolerable  cruelty.  Pre- 
cisely^ what  constitutes  habitual  intemperance, 
within  the  meaning  of  that  statute,  it  is  not 
easy  to  define.  Ii  may.  however,  be  safely  as- 
sumed that  the  purpose  of  tbe  act  was  not 
primarily  to  promote  temperance  or  to  reform 
the  ofTender,  but  to  preserve  the  peace,  com- 
fort, safety,  happioess,  and  prosperty  of  the 


was  tbe  result  of  intemperanoe.    Bowlo  v.  Bowlo, 

8  Md.  Ch.  61;  McViokar  v.  MoVlckar.  46  K.  J.Eq.  49a 

UnleM  the  wife  was  indaoed  to  oonaent  to  the 

habitual  drunkenness.     MoVlckar  v.  MeVlokar, 


•upra. 

Id  MoVlckar  v.  MoVlckar,  supra,  Lalng  v.  Lainir, 
SI  N.  J.  Bq.  248,  infra,  was  dlsttn^ulsbed,  the  court 
sayloir  tbac  it  is  a  question  of  decree  to  be  deter- 
mined upon  the  facts  of  each  case,  aod  that  in  Its 
opinion  aors  of  cruelty  so  often  repeated  as  in  this 
case  would  have  induced  tbe  chancellor  if  they  had 
existed  in  that  case  to  have  granted  a  divorce. 

The  fact  that  the  cruelty  of  a  husband  towards 
his  wife  which  wfll  Justify  a  divorce  was  caused  by 
a  frensy  of  intoxication  is  no  mltifration  of  the 
offense  where  habitual  drunkenness  is  itself  a  sutB- 
dent  ground  for  divorce.   Lee  v.  Lee,  3  Wash.  ZSt, 

And  acts,  language,  or  conduct  which  would 
amount  to  cruelty  within  the  meaning  of  tbe  stat- 
ute providing  for  divorce  on  that  ground  would 
lie  aggravated  and  not  excused  by  Intoxication,— 
especially  If  it  were  excessive  and  habltuaL  Oamp 
T.  Camp.  18  Tex.  628.  dictum, 
.  So,  acts  of  violence  by  a  husband  toward  his  wife 
considered  in  the  aggregate  and  In  connection  with 
other  misconduct,  such  as  drunkenness,  may  be 
■ufBcient  to  warrant  a  dissolution  of  the  marriage 
on  the  ground  of  cruelty,  though  «*ach  act  of  vio- 
lence taken  alone  might  not  consrltute  cruelty. 
Power  V.  Power,  11  Jur.  N.  8. 800, 4  Bwab.  ft  T.  178, 
34  L.  J.  Mat,  N.  8.  387, 18  Week.  Rep.  U18. 

And  cruelty  upon  the  part  of  a  buslMind  towards 
an  amiable  and  inoffensive  wife  while  drunk  Is  a 
ground  for  divorce,  though  he  was  good  natured 
and  kind  when  sober  and  pleased.  Lockrldge  v. 
Lockridge,  8  Dana,  88, 28  Am.  Dec.  62. 

And  Intemperance  on  the  part  of  a  wife  which 
enttrely  deprives  her  of  power  to  control  her  pas- 
sions and  puts  her  in  such  a  state  of  mind  that  she 
Is  in  tbe  habit  of  assaulting  her  husband,  is  a 
ground  for  a  Judicial  separation  in  his  favor,  where 
their  diiBcultles  were  the  consequence,  and  not  the 
cause,  of  her  intemperance.  White  v.  White,  1 
Swab.  *T.  60S,  6  Jur.  N.  B.  28, 1  L.  T.  N.  8. 197. 

And  see  also  Mack  v.  Handy,  Leake  v.  Linton, 
and  Williams  v.  Goss,  8upr(u  L  c. 

But  a  wife  Is  not  entitled  to  divorce  and  alimony 
on  the  ground  of  barbarous  and  Inhuman  treat- 
ment endangering  her  lite  because  the  husband^s 
conversations  and  deportment  were  not  always 
ofaaracterlaed  by  tbe  delicacy  and  tenderness  which 
might  t>e  expected  of  a  prudent  and  affectionate 
buslMind,  and  during  occasional  paroxysms  of 
passion  produced  or  aggravated  by  the  use  of  ar- 
dent spirits  he  was  sometimes  vulgar,  profane,  and 
boisterous.    Boggees  v.  Boggess,  4  Dana,  806. 

And  the  use  of  abusive  language  to  a  wife  by  a 
husband,  and  habits  of  constant  intoxication,  do 
not  amount  to  legal  oruelty.  C—  v.  0——,  2S  Bug. 
L.ftBq.aOB. 
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And  habits  of  profanity  upon  the  part  of  a  hus- 
band towards  his  wife  furnish  no  ground  for  a  di- 
vorce, though  when  taken  in  connection  with  In- 
dulgence In  habits  of  intoxication  they  may  be 
considered  as  giving  color  to  his  conduct.  Powers 
V.  Powers,  20  Neb.  629. 

So,  habitual  drunkenness  accompanied  by  annoy- 
ances and  extraordinary  conduct  on  the  part  of  a 
husband  does  not  constitute  cruelty  Justifying  a 
divorce  where  he  Is  not  charged  with  acts  of  vio- 
lence or  with  having  threatened  violence.  Brown 
V.  Brown.  L.  B.  1  Prob.  ft  Div.  48. 

And  llltreatment  of  a  wife  by  a  husband  during 
ft  pells  of  inebriation  and  proceeding  from  it  will 
£iot  Justify  a  divorce  In  tbe  absence  of  evidence 
of  a  fixed  purpose  on  his  part  to  treat  her  amiss,  or 
that  he  no  longer  entertained  affection  for  her. 
Brown  v.  Rrown,  88  Ark.  824. 

And  a  single  blow  given  In  a  fit  of  passion  or  In  a 
drunken  spree  when  reason  was  dethroned  but 
subsequently  repented  of  does  notajoount  to  ex- 
treme cruelty  warranting  a  divorce,  and  would  not 
amount  to  it  in  many  situations  and  circumstances 
of  life  even  If  repeated  several  times  In  tbe  course 
of  a  few  years.    Lalng  v.  Laing,  21  N.  J.  Eq.  248. 

Nor  is  a  charge  of  cruelty  of  treatment  by  a  wife 
of  her  husband  in  tbe  sense  of  bodily  harm  or 
serious  danger  to  bis  health  supported  by  proof 
that  she  bad  acquired  habits  of  Intoxication,  and 
of  occasional  outbreaks  of  passion  and  vioienoe, 
but  that  such  outbreaks  never  occurred  except 
wben  she  was  under  the  Influence  of  drink  and 
without  Belf>control,  and  that  tbe  only  personal 
violence  offered  occurred  on  two  or  three  occasions 
when  be  interposed  between  her  and  his  mother 
who  lived  In  the  house  with  them.  Shutt  v.  Shutt, 
71  Md.  193. 

Nor  will  a  divorce  In  favor  of  a  husband  against 
his  wife  for  adultery  be  denied  on  sccount  of  the 
cruelty  of  tbe  husband  where  the  wlfe*s  drunken 
habits  were  tbe  cause  of  tbe  hu8band*s  violence. 
Pearman  v.  Pearmao,  1  Swab,  ft  T.flOl,  29  L.  J.  Mat. 
N.  S.  64,  8  Week.  Bep.  274. 

So,  that  a  husband  had  become  almost  an  habitual 
drunkard  for  a  few  months,  and  that  he  neglected 
to  provide  for  his  wife  and  family,  do  not  consti- 
tute cruel  and  inhuman  treatment  for  which  a  di- 
vorce can  be  had.    Camp  v.  Camp,  18  Tex.  628. 

And  occasional  sallies  of  passion  or  rudeness  of 
language  and  conduct  tending  to  wound  tbe  moral 
and  mental  feelings  caused  by  Indulgence  In  Intox- 
icating liquors  or  other  causes,  does  not  amount  to 
legal  cruelty  within  the  meaning  of  the  divorce 
law,  rolong  as  bodily  barm  is  not  threatened  and 
there  is  nothing  to  create  serious  apprehension  of 
personal  injury  or  danger.  Mason  v.  Mason,  1  Bdw. 
Ch.  278. 

And  see  also  Holland  v.  Holland,  mcpro,  L  b. 

Mere  Intemperance  in  a  husband^s  habits,  harsh- 
nesB  of  manner,  and  Indecency  of  conduct  are  not 
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Donoffenditf g  party,  and  of  the  family  of  which 
they  are  together  the  members  and  parents. 
In  a  note  upon  this  statute,  left  by  the  late 
Chief  Justice  Church,  he  said:  "The  habitual 
use  of  intoxicating  liquor,  though  producing 
excitement,  will  not  justify  a  divorce.  The 
habit  must  be  so  gross  as  to  produce  suffering 
or  want  in  the  family  to  a  degree  which  can- 
not be  reasonably  borne."  We  are  not  aware 
that  any  court  in  this  state  has  attempted  to 
define  these  words.  The  expression  is  one  of 
those  terms  which,  like  the  expression  ''in- 
tolerable cruelty/'  often  arise  in  the  law,  and 
which  cannot  well  be  defined  in  advance. 
They  must  be  applied  by  the  trior  to  cases  as 
they  arise,  by  inclusion  or  exclusion,  and  the 
existence  of  the  condition  in  question  decided 
as  a  matter  of  fact.    The  language  of  the  stat- 


utes in  other  states,  by  which  the  use  of  spirit- 
uous liquors  is  made  a  cause  for  divorce,  is  so 
divergent  as  to  afford  but  little  aid  in  the  con- 
struction of  our  own.  In  California  it  haa 
been  held  that  a  fixed  habit  of  drinking  to  ex- 
cess, to  such  a  degree  as  to  disqualify  a  per90D 
from  attending  to  bis  business  during  the 
principal  portion  of  the  time  usually  devoted 
to  business,  is  such  "habitual  intemperance" 
as  is  made  a  ground  of  divorce.  Mahone  t. 
Mahone,  19  Cat.  626, 81  Am.  Dec.  91.  '  'Habit- 
ual intemperance'*  is  a  condition,  and  when 
any  person  gets  into  that  condition  he  is  said 
to  be  "habitually  intemperate."  Tbese  latter 
words  are  frequently  used  in  policies  of  insur- 
ance, and  in  various  cases  arising  on  such  pol-  - 
ices  these  words  have  been  the  subject  of  ju- 
dicial discussion.     In  the  case  of  JSor^iwegUrn 


tufficlent  to  warrant  a  divorce  for  cruelty:  there 
must  besometblnic  more  than  mere  injury  to  a  per- 
son's sensibility  or  sense,  of  delloaoy.  Waskam  v. 
Waskam,  81  Miss.  IM. 

Thouffh  the  propensity  to  drink  to  Intoxication  is 
not  of  itself  a  ground  for  separation,  however  if 
the  consequences  of  intoxication  produce  bodily 
injury  or  endanger  tbe  wife's  personal  safety  the 
court  will  interfere.   Mason  v.  Mason,  tupra. 

And  bodily  injury  inflicted  on  a  wife  by  ber  bus- 
band  while  eufferinfr  from  attacks  of  delirium  tre- 
mens Is  a  suflBolent  irround  for  judicial  separation 
wbere  tbe  court  is  satisfied  that  tboujrb  tbe  acute 
disorder  may  have  subsided,  tbe  wife  could  not  oo> 
bablt  witb  bim  without  Incurring  grreat  peril  of  a 
renewal  of  such  bodily  Injury.  Marsh  v.  Marsh,  28 
L.  J.  Mat.  N.  &  18, 18wab.&T.  812. 5  Jur.  N. &  4B. 

And  a  decree  for  alimony  will  be  made  where  it 
appears  that  the  husband  had  for  several  years  in- 
dulged in  the  use  of  intoxlcatinir  liquors  to  such  an 
extent  as  to  have  produced  repeated  attacks  of  de- 
lirium tremens  during  which  he  became  very  vio- 
lent by  reason  of  which  tbe  wife  bad  been  compelled 
on  one  occasion  to  ffo  to  a  neighbor's  house,  re- 
maining all  night,  and  upon  her  return  he  assaulted 
ber  with  a  stick  and  kicked  at  her,  conducting  him- 
self in  a  violent  manner,  where  she  swears  that  she 
was  apprehensive  of  further  illtreatment,  though 
this  was  the  first  instance  in  which  he  had  ever 
struck  her.  Rodman  v.  Bodman,  SO  Grant,  Ch.  (U. 
0  428. 

So,  tbe  fact  that  a  husband  had  become  very  In- 
temi>erate  and  while  under  tbe  Influence  of  liquor 
treated  his  wife  in  a  cruel  and  barbarous  manner, 
sometimes  ejecting  her  from  his  premises  and  at 
other  times  using  toward  her  the  most  vulgar  and 
offensive  language  and  making  false  accusations 
against  her,  entities  the  wife  to  a  divorce  upon  tbe 
ground  of  inhuman  treatment.  Allen  v.  Allen,  81 
Mo.  479. 

And  that  a  man  had  been  in  the  habit  of  becom- 
ing Intoxicated  at  frequent  intervals  and  so  remain- 
ing for  a  period  of  several  days  together,  during 
which  he  was  extremely  abusive  and  insulting  to 
bis  wife,  accusing  her  of  infidelity  without  cause, 
and  f  requentiy  threatening  her  with  violence,  and 
on  one  occasion  violentiy  assaulting  her,  and  sev- 
eral  times  endeavoring  to  commit  suicide,  justifies 
a  decree  of  divorce  on  the  ground  of  cruelty.  Lee 
v.  Lee,  8  V7ash.  286. 

And  evidence  that  the  defendant  was  habitually 
Intoxicated  and  was  quarrelsome  and  profane  and 
dangerous  while  in  that  condition,  and  that  be  had 
used  profane  and  abusive  language  towards  his 
wife  and  threatened  to  inflict  personal  violence 
upon  her,  and  had  endeavored  to  execute  his  threats 
by  chasing  her  and  attempting  to  strike  her  with  a 
chair,  and  had  on  several  occasions  kicked  her, 
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tablisbes  a  case  of  legal  omelty  which  will  entiUe 
her  to  a  divorce.    Hughes  v.  Hughes.  19  Ala.  807. 

And  a  complaint  In  such  an  action  charging 
the  defendant  with  habitual  intoxication  and  vio- 
lence resulting  therefrom  as  evidenced  by  threats 
and  abuse,  and  alleging  his  use  of  abusive  language 
towards  his  wife  compelling  her  through  fear  to 
seek  safety  in  quitting  his  presence,  and  threats  of 
personal  violence  such  as  would  endanger  ber  per- 
sonal safety,  and  specif^ng  particular  instances  of 
misconduct,  ia  'sufficient  to  entitle  the  plalntiir  to 
relief.    IMd. 

So,  proof  that  a  husband  drank  at  times  to  excess, 
and  sometimes  took  from  ten  to  fifteen  drinks  a 
day,  and  that  bis  conduct  seemed  affected  by  the 
use  of  liquor,  and  that  when  under  the  influence  of 
liquor  he  was  boisterous,  quarrelsome,  oppressive, 
and  at  lease  disgustingly  unpleasant,  and  that  ha 
Indulged  in  habits  of  profanity  and  would  walk  the 
floor  and  flourish  his  cane  and  act  as  though  be 
would  strike  bis  wife,  and  that  she  would  some- 
times sit  up  all  night  thinking  he  would  kill  her  be- 
fore morning,  justifies  a  divorce  for  extreme 
cruelty  under  the  Nebraska  statute.  Powers  v. 
Powers,  20  Neb.  629. 

And  evidence  that  a  husband  was  in  a  state  of  al- 
most constant  intoxication  so  gross  as  to  be  at 
times  unfitted  for  latxyr,  and  that  what  littie  he 
earned  went  in  part  for  drink,  and  that  his  wife 
was  often  left  without  the  commonest  necessities 
of  life,  and  that  he  habitually  found  fault  with  ber 
and  called  her  foul  names  and  charged  her  publicly 
with  the  commission  of  crindnal  acts  and  oonaort- 
ing  with  other  men,  and  frequently  threatened  per- 
sonal violence,  and  on  one  occasion  actually  at- 
tempted and  did  to  some  extent  aocompUsh  it, 
drawing  a  raaor  and  threatened  to  out  her  into 
mince-meat,  and  shoving  her  off  of  the  porch,  jus- 
tifies a  divorce  on  the  ground  of  indignities  to  the 
person  rendering  her  condition  Intolerable  and  her 
Ufe  burdensome.    Mason  v.  Mason,  181  Pa.  161. 

So,  wbere  a  husband  l)ecomes  frequently  drunk 
and  while  in  that  condition  chokes  his  wife  and 
grossly  accuses  her  of  uncbastity  and  looks  ber  up 
and  threatens  to  smash  her  head  with  a  brick,  she 
is  entitied  to  a  divorce  on  the  ground  of  inhuman 
treatment  endangering  her  Ufe.  Wheeler  v. 
Wheeler,  68  Iowa,  511, 86  Am.  Bep.  24a 

And  evidence  tending  to  show  tiiat  the  defendant 
in  it  divorce  case  was  an  habitual  drunkard  and 
when  intoxicated  was  violent,  profane,  and  grossly 
indecent  in  his  language  and  conduct,  and  that  he 
f requentiy  applied  violent  epithets  to  his  wife  and 
daughters  and  threatened  to  kill  them  and  on 
several  occasions  pushed  her  about  in  anger,  is  suf- 
ficient to  show  a  cause  of  cruelty  and  inhuman 
treatment  which  will  warrant  a  divoroe.  Griohton 
V.  Griohton,  78  Wis.  89. 
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Mmt.  L.  Ina.  Ch.r. Mutkegon  Nat,  Bank,  12  U.  S. 
501-505,  80  L.  ed.llOO-1102.the  Supreme  Court 
of  the  United  States,  by  Justice  Miller,  said: 
"The  whole  case  turned,  so  far  as  the  Jury 
was  coDcenied,  upon  the  true  deflnitions  of  the 
words  'habitually  intemperate.'  .  .  .  We  do 
not  know  of  any  established  legal  deflnftton 
of  those  words.  As  they  relate  to  the  customs 
and  habits  of  men  generally  in  regard  to  the  use 
of  intoxicating  drinlu,  and  as  the  obsenration 
and  experience  of  one  man  on  that  subject  are  as 
good  as  those  of  another  of  equal  capacity  and 
opportunities,  their  true  meaning  and  slgnitlca- 
tion  would  seem  to  be  a  question  addressed 
lather  to  the  jurr  than  to  the  court.  While 
there  may  be  on  the  one  hand  such  a  clear  case 
of  intemperate  habits  as  to  Justify  the  court 
in  saying  that  such  and  such  facts  constitute  a 


condition  of  habitual  ititempeiaoce,  or,  on  the 
other  hand,  such  sn  entire  absence  of  any  proof, 
beyond  an  occasional  indulgence  in  the  ube  of 
ardent  spirits,  as  to  warrant  the  opposite  con- 
clusion, yet  the  main  field  of  inq[uiry,  and  the 
determination  of  the  question  within  it,  must 
be  submitted  to  the  Jury,  and  the  question  on 
this  submission  must  be  decided  by  them." 
The  case  of  Knickerbocker  L.  In$.Oo.  v.  FoIm, 
105  U.  S.  850,  96  L.  ed.  1055,  wsa  on  a  pol- 
icy of  this  kind.  The  court  below  had  in- 
structed the  jury  that  if  the  habits  of  the  in- 
sured "in  the  usual,  ordinary,  and  everyday 
routine  of  his  life  were  temperate,"  he  was  not 
"intemperate,"  within  the  meaning  of  the  pol- 
icy, although  he  had  ''had  an  attack  of  delirium 
tremens  resulting  from  an  exceptional  indul- 
gence;" and  this   instruction   was  sustained. 


And  eyidenoe  that  a  husband  had  contraoted  ir- 
reaular  and  intemperate  habits,  and  that  on  a  triv- 
ia) dispute  he  threw  hot  brandy  and  water  in  his 
wife*8  face,  and  that  he  stmck  her  upon  her  refuaai 
to  ciean  bis  boot8,and  cut  her  hand  by  forcibly  tak- 
ing a  knife  away  from  her,  and  that  be  pulled  her 
down  stain  and  injured  her  ankle  and  threw  a  Juff 
fall  of  water  at  her  which  out  her  flnsrers,  and  tbat 
he  bad  frequently  thrown  oold  water  over  her,— Jus- 
ttflee  adecree  disBOlvlnfr  the  marriaffe.  Waddell  v. 
WaddelU  9  Swab.  *  T.  66i. 

And  in  Wacbhola  y.  Wachbolx,  75  Wis.  877,  it  wis 
held  that  where  a  husband  bad  for  three  years 
ffiven  bimaelf  up  to  dissipation  and  nesrlectinir  bis 
family  and  business  and  spent  much  of  bis  time  in 
•aloona.  and  had  squandered  a  large  amount  of 
money,  and  bad  acquired  a  thirst  for  drink,  and  bis 
temper  bad  become  soured,  and  be  often  treated 
Us  wife  vm  kindly  and  swore  at  her  and  twice  struck 
ber  in  anger,  and  financial  ruin  was  imminent, 
and  she  felt  with  good  reason  that  she  could  no 
longer  ttve  witb  bim,  she  is  entitled  to  a  divorce  for 
enielty  and  inhuman  treatment. 

So,  in  Clutch  ▼.  Clutoli,  1  N.  J.  Bq.  474,  where  the 
husband  waa  proved  to  be  an  Intemperate  and 
flTOflsly  abusive  man,  and  tbat  in  one  instance  be 
turned  his  wife  and  children  out  of  doors  compell- 
ing ber  to  take  refuge  in  ber  fatber*s  house,  and  in 
■notber  be  forcibly  turned  ber  out  of  doors,  and 
frequently  refused  to  provide  for  them  the  oom- 
moQ  necessities  of  life,  and  she  exhibited  marks  and 
bruises  upon  ber  person  which  she  represented  to 
be  the  effect  of  his  violence,  a  decree  of  separation 
for  the  term  of  three  years  was  granted  upon  the 
theory  tbat  the  case  was  not  one  of  the  most  aggra- 
vated character,  and  that  there  might  be  hope  of 
refonnatlon  and  reooncillatioiu 

eii  DnmlcenneM  at  evUdmct  of  enislttf. 

Tiiongh  liaUts  of  mtoxlcation  on  the  part  of  a 
knrtMad  do  not  fnrm  sntBcient  ground  for  a  decree 
of  separation  ot  alimony  in  favor  of  the  wife,  they 
sre  material  to  be  considered  in  connection  with 
other  objectionable  acts  on  his  part  as  tending  to 
■bow  a  greater  liability  of  a  recurrence  of  illtreat- 
ment  tban  if  be  were  sober.  Bodman  v.  Bodman, 
»6Tant,Cb.(n.a)4». 

And  evidence  of  the  drunkenness  of  a  husband, 
te  connection  with  evidence  of  personal  violence 
or  threats  by  him«  may  be  considered  on  application 
of  the  wife  for  a  divorce  on  the  ground  of  extreme 
*Bd  repeated  cruelty,  as  tending  to  explain  the  na- 
ture and  character  of  the  violence  and  threats. 
CouTsey  T.  Oooisey,  60  111.  188;  Harman  v.  Barman, 
W111.86. 

And  habits  of  profanity  on  the  part  of  a  husband, 
^ougb  furnishing  no  ground  for  divorce,  may  be 
taken  into  eonsideration  In  connection  witb  habits 


Of  intoxication,  as  giving  color  to  his  conduct 
Powers  V.  Powers,  80  Keb.  888. 

m.  DrwOunntn  a»  affecting  desartion. 

Where  a  husband  continues  his  habits  of  intoxi- 
cation to  the  extent  of  rendering  it  unsafe  for  his 
wife  to  live  with  bim  for  the  statutory  period  au- 
thorising a  divorce  for  desertion  after  her  separa- 
tion from  him  on  tbat  account,  she  Is  entitled  to  a 
divorce  upon  the  ground  of  desertion.  McVickar 
V.  McVickar,  46  N.  J.  Bq.  480. 

And  drunkenness  which  disqualifies  a  husband  to 
discharge  his  marital  duties  or  obligations,  as,  for 
instanoe,whlcb  compels  the  wife  to  leave  him,  con- 
stitutes a  degree  of  cruelty  in  itself  which  If  con- 
tinued for  a  great  length  of  time,  as  for  three 
years,  in  analogy  to  the  time  prescribed  by  the 
statute  for  abandonment,  would  wanranta  divorce 
on  that  ground.  Gamp  v.  Camp,  18  Tex.  SSBi,  dte^ 
turn. 

So,  a  woman  who  was  compelled  to  separate  from 
her  husband  because  of  his  drunkenness  and  hia 
neglect  to  furnish  ber  and  her  child  witb  the  means 
of  support,  and  returned  to  ber  father  in  another 
state  where  she  remained^ or  the  statutory  period, 
is  entitled  to  a  divorce  under  the  New  Bampsbire 
statute  upon  the  ground  that  be  has  willingly  ab- 
sented blmself  from  her  for  three  years  together 
witbout  making  suitable  provision  tor  her  support. 
James  v.  James,  58  N.  H.  866. 

And  habits  of  intoxication  so  gross  and  confirmed 
as  to  render  a  continuance  of  cohabitation  unen- 
durable might  Justify  the  wife  in  separating  from 
the  husband  in  Massachusetts,  altbougb  for  want 
of  proof  that  such  habits  had  been  contracted  since 
marriage  or  of  cruel  treatment  they  would  not 
amount  to  one  of  the  statutory  causes  of  divorce. 
Lsrster  v.  Lyster,  HI  Mass.  887. 

But  intemperance  and  improvidence  on  the  part 
of  a  husband,  on  account  of  which  his  wife  refuses 
to  live  with  him,  do  not  render  the  separation  a 
desertion  by  the  husband  within  the  meaning  of  the 
divorce  law.  Plimley  v  Pllmley,  86  N.  J.  Bq.  18; 
Laing  V.  Lalng,  81  N.  J.  Bq.  848. 

Nor  does  It  amount  to  extreme  cruelty  that 
would  Justify  a  divorce  a  niensa  eitfwro,  Laing  v^ 
Laing,  tuprcL 

But  where  a  husband,  from  whom  his  wife  has 
separated  because  of  bis  habits  of  intoxication 
making  it  unsafe  for  her  to  live  with  him,  so  far 
reforms  as  to  render  it  reasonably  safe  for  ber  to 
resume  cohabitation,  it  is  his  duty  to  seek  ber  out 
and  mitntf est  his  reformation,  and  if  he  fails  to  do 
so  and  voluntarily  prolongs  the  separation  f  mr  the 
statutory  period  after  his  reformation,  the  wife 
being  ignorant  of  the  change,  be  is  guilty  of  deser- 
tion which  will  warrant  a  divorce  on  tbat  ground. 
McVickar  ▼.  McVickar,  siipro.  F.  H.  B. 
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The  findiog  in  this  case  shows  that  the  defend- 
ant, "about  once  in  three  weeks,  became  in- 
toxicated, during  the  evening,  to  such  an 
extent  tbiit  the  next  morning  he  did  not  go  as 
usual  to  his  work  at  the  store  where  he  was 
employed  as  a  clerk,"  and  had  continued  to  do 
so  for  a  period  of  two  years.  While  this  con- 
dition of  the  defendant  very  likely  caused  an- 
noyance and  vexation  to  the  plaintiff,  and  pos- 
sibly grief  and  humiliation,  it  does  not  appear 
to  have  occasioned  any  loss  of  position  to  the 
defendant,  or  any  trouble  between  him  and 
his  emr>loyer,  nor  does  it  appear  to  have  been 
so  gross  or  so  long  continued  as  to  have  pro- 
duced want  or  suffering  in  the  family.  We 
fail  to  see  in  Uiis  case  that  the  superior  court 
committed  any  error  in  law  in  this  respect. 

The  trial  court  held  that  the  act  of  adultery 
proved  was  one  brought  about  by  the  conniv- 
ance and  procurement  of  the  plaintifif,  actioe 
through  her  attorneys  or  agents.  The  appeH 
lant  strenuously  insists  that  this  finding  is  not 
supported  by  the  evidence.  Connivance  is  the 
corrupt  consenting  of  a  married  party  to  that 
conduct  of  the  other  of  which  afterwards  com- 
plaint is  made.  It  bars  the  right  of  divorce 
because  no  injuir  is  received;  for  what  a  per- 
son has  consented  to.  he  cannot  set  up  as  an  io- 
iury.  Connivance  is  a  thing  of  the  intent  rest- 
ing Id  the  mind.  It  is  the  consenting.  But 
the  connivance  may  be  the  passive  permitting 
of  the  adultery  or  other  misconduct,  as  well 
as  the  active  procuring  of  its  commission.  If 
the  mind  consents,  that  is  connivance.  Ron  v. 
Ron,  L.  R 1  Prob.  &  Div.  734;  PUree  v.  Fierce, 
<S  Pick.  299, 15  Am.  Dec.  210.  The  connivance 
of  the  plaintiff  is  established  as  a  fact  upon  evi- 
dence to  the  admission  of  which  no  objection 
was  made,  and  we  suppose  th  is  to  be  a  conclusion 
which  this  court  cannot  revise.  The  argument 
of  the  appellant  is  founded  on  that  parr,  of  the 
finding  which  says  that  "the  plaintiff  did  not 
give  to  her  said  attorney,  or  to  anv  of  the 
detectives  employed  by  him,  any  direct  or 
specific  authority  or  direction,  as  distinguished 
from  the  general  authority  hereinbeiure  set 
out,  to  employ  said  woman  for  the  purposes 
for  which  she  was  employed,  or  to  employ  any 
woman  for  such  purpose,  and  the  plaintiff  had 
no  actual  personal  knowledge  that  the  woman 
found  with  her  husband  was  one  employed  by 
her  agents,  in  the  manner  in  which,  or  for  the 
purposes  for  which,  she  was  employed."  The 
argument  is  that  this  finding  is  inconsistent  with 
the  conclusion  to  which  the  court  came,  because 
it  shows,  as  she  claims,  that  her  mind  never  con- 
sented to  the  adulteiy  of  her  husband.  This 
argument  cannot  be  maintained,  in  view  of  the 
other  facts  of  the  case.  Connivance  can  usu- 
ally be  proved  only  by  proving  facts  from 
which,  with  their  circumstances,  it  may  be  in- 
ferred. From  the  finding  before  us  it  appears 
that  the  plaintiff  had  suspected  her  husband  of 
infidelity,  although  shedid  not  suspect  any  par- 
ticular woman.  She  was  desirous  of  obtaining 
a  divorce.  She  consulted  an  attorney  in  Boston, 
who  advised  her  to  emplov  detectives  to 
watch  her  husbnnd.  She  authorized  that  at- 
torney to  employ  such  detectives  for  that 
purpose  as  be  saw  fit.  to  procure  such  evidence 
as  in  his  judgment  was  necessary,  giving  him 
full  authority  in  the  premises.  Detec:ives 
were  employed  by  him,  and  sent  from  Boston 
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to  New  London.  Among  other  things  dona 
by  this  attorney  and  the  detectives  he  hired, 
a  lewd  woman  was  employed  to  lure  the  de- . 
fendant  by  her  wiles  inter  an  act  of  adultery, 
or  into  a  compromising  situation  from  which 
the  inference  of  adultery  would  be  drawn, 
so  arranged  that  his  discovery  would  be 
made.  This  lewd  woman  came  to  New  Lon- 
don, commenced  her  practices  on  the  defendant, 
succeeded  in  attracting  his  attention,  and  in 
drawinir  him  into  the  precise  sort  of  an  act 
for  which  she  was  employed.  During  the 
progress  of  her  efforts  the  plaintiff  was  in- 
formed by  the  detectives  that  her  husband 
bad  been  seen  with  a  woman  at  night  in  the 
streets  of  the  city,  and  on  the  night  arranged 
for  the  discovery  she  went  with  the  detectives 
to  the  room  where  the  defendant  and  the 
lewd  woman  were  together.  There  was  suf- 
ficient to  justify  the  superior  court  in  find- 
ing that  the  plaintiff  must  have  known  that 
the  movements  of  this  lewd  woman  were  in 
some  way  governed  by  the  detectives  who 
she  knew  had  been  employed  bv  her  attorney, 
and  who  gave  her  the  information  which  they 
did.  by  which  she  waa  enabled  to  confront 
her  husband  while  in  that  woman's  company. 
Soon  thereafter  the  plaintiff  caused  bor  peti- 
tion for  a  divorce  to  be  brought,  praying  for 
a  divorce  based  on  the  act  she  had  so  dis- 
covered. Her  conduct  then  and  ever  since 
might  well  be  deemed  to  cast  a  reflex  light  on 
her  knowledge  of  the  purposes  for  which 
the  detectives  were  employed,  and  her  consent 
to  the  artifices  which  they  practiced.  These 
are  the  facts  and  circumstances  from  which 
the  trial  court  held  that  the  plaintiff  waa 
barred  of  all  right  to  have  a  divorce  for  the 
acts  of  adultery  she  had  proved.  In  the  light 
of  the  authorites  we  have  cited,  we  think  ihok 
decision  of  the  court  on  this  part  of  the  case 
should  not  be  disturbed.  Morrison  v.  Mor- 
riatm,  180  Mass.  810;  Myen  v.  Myers,  41  Barb. 
114;  Hedden  v.  Hedden,  21  N.  J.  £q.  61;  Aus- 
tin V.  Austin,  10  Conn.  221;  Cairns  v.  Cairns, 
109  Mass.  408;  Masten  v.  Manten,  15  N.  H. 
159;  Oovoer  v.  Qouter,  L.  R  2  Prob.  &  Div. 
428.  In  this  last  case  it  was  held  that,  *'if  a 
person  employed  by  a  husband  to  watch  his 
wife  for  the  purpose  of  obtaining  evidence  of 
her  adultery  brings  about  an  act  of  adultery, 
the  husband  cannot  obtain  a  decree  of  dissola- 
tion  [of  the  marriage]  on  the  ground  of  such 
adultery,  alrhou||[h  he  may  not  have  directed 
or  authorized  his  agent  to  bring  it  about." 
The  petitioner  admitted  that  he  bad  employed 
one  Williams  to  watch  the  respondent,  and  to 
obtain  evidence  of  her  adultery,  but  denied  thai 
he  had  ever  instigated  Williams  to  induce  her 
to  commit  adultery,  or  sanctioned  his  taking 
any  step  with  that  view.  The  evidence 
showed  that  the  act  of  adultery  on  which  the 
petitioner  relied  had  been  brought  about  by 
the  contrivance  of  Williams.  In  drciding  the 
case  the  lodge  ordinary  said:  **I  think  it 
quite  possible  that  he  [the  petitioner  |  did  not 
tell  Williams  to  do  what  Williams  appear<i  to 
have  done;  but,  at  the  same  time,  he  never 
warned  him  not  to  do  what  a  man  of  his  cla'«a 
and  character  would  be  likely  to  do.  The 
very  first  thing  which  would  occur  to  surh  a 
man,  if  evidence  were  not  forthcoming,  would 
be  to  miike  an  occasion  which  shoula  furnish 
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that  evideDoe.  Ik  that  point  of  Tiew  the  peti- 
tioDer  is  responsible  for  the  act  of  bis  agent. 
But  I  decide  the  case  on  tiie  broader  ground 
that  the  petitioner  cannot  obtain  the  benefit  of 
redress  in  this  court  for  an  act  of  adultery 
brought  about  by  bis  own  agent.'*  Other  cases 
supporting  the  same  doctnne  are  WiUiamton 
▼.  WUUamion,  L.  R  7  Prob.  Di?.  76;  Hawk- 
inM  ▼.  BaufkiM,  L.  R.  10  Prob.  Div.  177; 
Esifea  T.  Beyet,  L.  R  18  Prob.  Di7.  11. 

The  state  makes  itself  a  party  to  all  mai^ 
riages.  in  that  it  requires  the  marriage  con- 
tract to  be  entered  into  before  officers  desig- 
nated by  itself,  and  with  certain  formalities 
which  it  has  prescribed.  This  state  does  this, 
not  alone  that  children  may  be  bom  and 
properly  reared,  but  that  the  parties  to  the 
marriage  may  themselves  be  the  better  citi- 
aena:  it  being  in  accordance  with  the  expert- 
ence  of  all  manlcind  that  human  beings  are 
happier,  and  are  better  citizens  and  better  dis- 
posed towards  the  state,  when  married  and 
soiTOunded  by  the  ties  of  a  family  and  with 
children,  than  when  thev  remain  unmarried. 
The  state  derires  good  citizens.  It  regulates 
divorce  procedure  in  its  own  interest.  A  di- 
Torce  cannot  be  had  except  in  that  court 
which  the  state  authorizes,  and  for  those 
causes  only,  and  with  thoee  formalities,  which 
it  has  by  statute  prescribed.  As  the  state  fa- 
vors marriages  for  the  reasons  stated,  so  the 
state  does  not  favor  divorces,  and  only  per- 
mits a  divorce  to  be  granted  when  those  con- 
ditions are  found  lo  exist,  in  respect  to  one  or 
the  other  of  the  married  parties,  which  seem 
to  the  legislature  to  mi^e  it  probable  that  the 
interests  of  society  will  be  better  served,  and 
that  parties  will  be  happier,  and  io  the  better 


dtiaens,  separate,  than  if  compelled  to  re- 
main t<^tber.  The  state  allows  divorces,  not 
as  a  punishment  to  the  oif ending  party  nor  as 
a  favor  to  the  innocent  party,  but  because 
the  state  believes  its  own  prosperity  will 
thereby  be  promoted.  8edqf$  Appeal,  M 
Conn.  903,  906.  The  forms  of  the  law  of  di- 
vorce should  never  be  allowed  to  minister  to 
the  caprices  of  flckle-minded  persons,  or  to  the 
revenges  of  the  disappointed  or  vindictiye, 
and  least  of  all  to  the  passions  of  the  incontin- 
ent. Nor  under  anv  circumstances  should 
they  be  used  in  fraud  of  the  statute  allowing 
divorces,  nor  of  the  court  To  the  end  that 
any  and  all  attempts  to  use  the  forms  of  the 
law  of  divorce  for  any  of  the  purposes 
indicated,  shall  be  discovered  and  defeated, 
all  courts  possessing  divorce  Jurisdiction  are 
vested  with  a  discretion.  A  wise  discretion 
should  alwavsbe  exercised  in  administering 
the  law  of  divorce,  lest  its  spirit  be  disobeyed 
by  a  too  narrow  adherence  to  its  letter. 
"Courts  are  the  mere  instruments  of  the  law. 
and  can  will  nothing.  When  they  are  ssid  to 
exercise  a  discretion,  it  is  a  mere  leeal  discre- 
tion, a  discretion  to  be  exercised  in  discerning 
the  course  prescribed  by  law;  and  when  that 
is  discerned,  it  is  the  duty  of  the  court  to  fol- 
low it.  Judicial  power  fo  never  exercised  for 
the  purpose  of  giving  effect  to  the  will  of  the 
Judge;  always  for  the  purpose  of  giving  eifect  to 
the  will  of  the  legislature;  or,  in  other  words, 
to  tbe  will  of  the  Taw.''  Chief  Justice  Marshall, 
in  Osborn  v.  Bank  of  United  States,  92  U.  &  9 
Wheat.  788,  866,  0  L.  ed.  901  984. 
I^iere  ie  no  error. 

The  other  Judges  ooDcur. 


GEORGIA  SUPREME  COURT. 


SAVANNAH,    FLORIDA,   &  WE8TERN 
RAILWAY  COMPANY,  JPtf.  in  Brr., 

V. 

John  J.  WALLER  et  oL 

(97  0a.l64.) 

*1.  Ker<e  psrmiMion  bgr*  or  Implied  11- 
eense  fronit  a  railway  eompany  for 
ehildren  to  enter  its  yard  for  tbe  purpose 
of  carrying  meals  to  their  f  atbem,  there  being  a 
perfectly  safe  way  for  tbe  children  to  pass  and 
repass  without  going  under  freight  cars  scandlDg 
upon  tracks  In  tbe  yard,  will  not  subject  the 
company  to  liaUUty  for  Injuries  caused  to  one  of 
these  ciilldren  by  pushing  upon  hlro  a  car  under 
which  he  had  suddenly  gone  for  the  purpose  of 
getting  a  baU  which  had  lieen  thrown  there,  but 
for  the  throwing  of  which  the  company  was  in 
no  way  responsible:  and  it  not  appearing  tbatthe 
oompany^sservanis  by  whom  the  car  was  put  in 

^Headnotes  by  LuxpKnr.  J. 


motion  knew,  had  reason  to  know,  sv  were  in  a 
position  to  discover  that  the  child  was  under  it 
at  the  time. 

8.  The  auddea  throwing  of  tho  ball*  tho 
ehild'a  beiafp  attracted  thereby*  and 
hie  rapidly  foUowinur  it  under  the  oar,  idl 
together,  constituted  an  emergency  which  tbe 
company  could  not  reasonabiy  have  anticipated 
or  guarded  against;  and  consequently  the  unex- 
pected catastrophe  which  resulted  from  the 
movement  of  the  car  at  the  very  moment  when 
tlie  child  waa  exposed  to  danger  was  a  mere 
casualty  or  accident,  for  which  the  company 
should  not  be  held  liable. 

8*  Where*  by  permiaaion  ttf  its  oAcera. 
the  yard  of  a  railroad  company*  wbere 
its  trains  are  constantly  drilling,  is  frequented  at 
a  given  hour  daily  by  young  children,  who  come 
there  on  lawful  business,  suoh  permisBion,  when 
acted  upon  regularly  for  a  number  of  "ears,  is  at 
leaist  notice  to  tbe  company  of  the  prooable  pres- 
ence of  such  children  at  such  place  at  such  hour, 
and,  in  the  running  and  drilling  of  itaoars  during 


Noza—TorliablHtsr  of  a  railroad  company  to  11-  i  For  liability  as  to  turntables  Injuring  nhlldren, 
oenseee  on  its  premises,  see  also  Norfolk  ft  W.  R.  I  see  Fort  Worth  ft  D.  C.  B.  Co.  v.  Robertson  (Tex.* 
Co.  V.  Wheeler  (Va.) »  L.  R.  A.  ffiS:  Barney  v.  Han- 1 14  L.  R.  A.  781,  and  nott:  also  Walsh  ▼•  ntehburg 
nlbal  ft  St.  J.  B.  Co.  (Mo.)  25  L.  R.  A.  8«r.  1  R- 
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tbe  time  when  they  are  usually  present,  the  oom- 
pany  Is  bound  to  exercise  such  care  as  would  af- 
ford reasonable  protection  'to  any  of  such  chil- 
dren as,  happeninir  to  be  upon  the  yard,  might 
hare  casually  strayed,  or  hy  some  object  been  al- 
lured, upon  one  of  its  tracks:  and  the  measure  of 
precaution  so  to  be  taken  is  to  be  estimated  with 
reference  to  the  appareoc  peril  of  the  position, 
iH)upled  with  the  capacity  of  the  child  to  know 
und  appreciate  its  danger,  and  the  absence,  or 
probable  absence,  of  such  discretion  as  would  en- 
able it  to  take  propur  measurea  for  its  own  pro. 
tection. 
4.  Wheret  In  mn  action  agrftinflt  a  rail- 
road company  for  damafi^es  fbr  per- 
sonal injuries  inflicted,  it  appears  that  In 
$twf  tchiDff  its  cars  a  train  of  the  company  was  run 
backward  throuirh  its  yard  at  a  time  during  the 
clay  when,  with-  permission  of  the  officers  of  tbe 
company,  young:  children,  not  of  sufficient  discre- 
tion to  take  precautiona^  measures  for  their 
own  safety,  were  accustomed  to  assemble  there, 
and  that  one  of  such  children,  runnlnir  under  a 
stationary  car  to  get  a  ball  which  had  been 
thrown  there,  was  run  over  and  injured  in  con- 
sequence of  this  car  being  suddenly  put  in  mo- 
tion by  the  backing  train  coming  in  contact  with 
it,  and  where  it  further  appears  that  no  lookout 
was  Rationed  upon  the  rear  of  said  backward- 
moving  train,  or  elsewhere  thereon,  so  as  to  com- 
mand  a  view  of  its  movements,  and  give  notice 
to  those  in  charge  of  the  engine  of  danger  to  one 
of  such  children  who  may  have  either  casually 
strayed  upon  the  trsck,  or  who  might  by  any 
means  have  been  allured  thereon;  and  where  it 
further  appears  that  no  other  equivalent  precau- 
tionary measures  were  taken  to  prevent  injuries 
which  might  have  been  probably  thus  inflicted,— 
a  verdict  of  the  Jury  finding  against  the  defend- 
ant upon  the  question  of  negligence,  and  award- 
ing damages  for  the  injury,  is  supported  by  the 
evidence,  and  Is  not  contrary  to  law. 

[AtMnaon^  X,  dissents  from  provoMions  1  onA  f, 
and  forttes  propotiliona  s  and  k) 

(August  16. 180S.) 

ERROR  to  the  City  Court  for  SavaoDab 
to  review  a  judgment  in  favor  of  plaintiff 
in  an  action  to  recover  damages  for  personal 
iDJuriea  alleged  to  have  been  caused  by  de- 
fendant's negligence.    Reversed. 

The  facts  as  stated  in^the  official  report  were 
as  follows: 

The  plaintiff,  a  boy  of  seven  yean  and  nine 
months,  was  caught  under  a  moving  car  of  the 
railroad  company,  and  his  right  leg  was  so 
crushed  as  to  render  necessary  an  amputation 
just  below  tbe  knee.  His  father  was  employed 
oy  tbe  company  as  a  laborer  in  repairing  cars, 
bis  place  of  work  at  the  time  being  in  the  com- 
pany's yard  in  the  city  of  Savannah,  on  tbe 
other  side  of  the  track  where  the  injury  oc* 
curred  from  that  where  his  home  was  situated. 
For  about  a  month  the  plaintiff  had  been  bring- 
ing his  father's  dinner,  and  was  accustomed  to 
go  across  the  track  for  this  purpose.  This 
practice  by  plaintiff  and  others  was  known  to 
tbe  company  and  tbe  time  allowed  for  dinner 
(thirty  minutes)  did  not  admit  of  the  father's 
going  to  his  home  for  the  same.  On  the  day 
in  question,  about  1  o'clock,  the  plaintiff  had 
carried  the  dinner  and  was  returning.  At  tbe 
same  time  three  employees  of  the  company, 
other  than  his  father,  were  engaged  in  throw- 
ing and  catching  a  ball  from  either  side  of  the 
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track  where  the  injury  occurred.  As  plaintiff 
approached,  walking  on  the  space  between 
two  tracks,  the  ball  was  thrown  towards 
one  of  tbe  men,  who  failed  to  catch  it,  and  it 
bounced  upon  a  cross-tie,  and  (went  under  the 
end  of  tbe  last  of  a  number  of  freight  cars 
standing  still  upon  the  track.  One  of  the 
men  said  to  plaintiff,  "Sonny,  get  that  balL* 
He  thereupon  ran  for  it,  and  it  seems  that 
some  negro  boys  were  running  for  it  at  tbe 
same  time.  Plaintiff  went  upon  tbe  track,  and 
then  under  the  end  of  the  car,  putting  his  foot 
upon  the  brake  beam,  and  reaching  for  the 
ball.  While  in  this  situation  the  standing  cars 
were  struck  at  the  other  end  of  the  train  by  a 
number  of  other  cars  pushed  by  the  company's 
engine  for  the  purpose  of  making  a  coupling. 
They  rolled  20  or  more  feet,  and  plaintiff  was 
knocked  down  two  or  three  times  in  the  effort 
to  escape,  and  succeeded  in  doing  so  only  with 
the  loss  of  his  leg.  He  brought  suit  for  dam- 
ages, and  obtained  a  verdict  against  the  com- 
pany for  $4,000.  The  company  ezceptedlto 
the  overruling  of  its  general  demurrer  to  the 
declaration,  to  the  denial  of  a  nonsuit,  and  to 
the  refusal  of  a  new  trial. 

MiMTi.  Erwin*  Du  Blffnon,  ft  Chisholaa 

for  plaintiff  in. error. 

Mr  William  W.  Gkirdoiw  Jr.,  for  de- 
fendants in  error:  • 

Tbe  dtity  that  the  law  imposed  upon  tbe  de- 
fendant may  be  determined  by  the  character 
under  which  tbe  plaintiff  came  upon  defend- 
ant's premises,  which  was  either  as  trespasser, 
i.  e,f  bare  licensee,  or  licensee  by  inducement 
or  implied  invitation. 

Bigelow,  Torts,  ed.  1878,  288,  $  7;  NiehoU 
V.  Washington,  0.  dt  W.  R.  Co.  83  Va.  99. 

If  a  trespasser,  the  defendant  should  have 
had  a  rule,  and  enforced  It,  excluding  children 
from  its  premises. 

Beach,  Contrib.  Neg.  g  47,  p.  148:  Vander 
beck  T.  Hendry,  84  N.  J.  L.  467;  WhiUaker  t. 
Delaware  A  H,  Canal  Co.  126  N.  Y.  544. 

If  a  trespasser  or  bare  licensee  the  facts  al- 
leged show  negligence  amounting  to  gross  care- 
lessness, whereas  the  diligence  due  trespassers 
is  sometimes  stated  to  be  but  ordinary  care. 

Ounn  y.  Ohio  Riwr  R  Co.  WW.  Va.  165; 
Brown  y.  Hannibal  d  St.  J.  R  Oo.  ^  Mo. 
461.  11  Am.  Rep.  420;  Maeon  A  W.  R.  Oo.  r, 
Davie,  18  Ga.  684;  Central  R  A  Bkg.  Co.  y. 
Deneon,  84  Ghi.  774;  Central  R.  Co.  y.  Brineon, 
70  Qa.  251. 

The  plaintiff  was  a  licensee  by  implied  in- 
vitation upon  the  premises  of  defendant. 

Ha'^riman  y.  Pittsburgh,  C.  A81.L.R.  Oo. 
45  Ohio  St.  11;  1  Wasbb.  Real.  Prop.  662,  Y 
898;  Beck  v.  Carter,  68  N.  T.  288,  23  Am.  Rep. 
175;  1  Addison.  TorU,  ed.  1878,  §  229,  p.  255; 
Louistille,  iV:  0.  d  T.  R.  Co.  y.  HirsOi,  69 
Miss.  126. 

The  plaintiff  did  not  act  merely  for  his  own 
convenience  and  pleasure,  and  tne  defendant 
is  liable  for  those  coming  on  his  land  for  busi- 
ness permitted  by  him. 

Stceeny  y.  Old  Colony  A  N.  R.  Co.  10  Allen, 
878,  87  Am.  Dec.  644;  Carleton  y.  Franeonia 
Iron  AS.  Co.  99  Mass.  216;  Rhodes y.  Georgia 
R.  A  Bkg.  Co.  84  Ga.  826. 

When  a  person  enters  the  premises  of  an- 
other by  invitation,    express  or  implied,    or 
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■leiely  by  penniasion,  the  law  impoiet  npon 
t^e  owner  the  duty  of  ordinary  care. 

Emery  ▼.  MinnmpolU  Indutirial  Sxpotition^ 
66  MiDD.  460. 

The  plaintiff  was  where  he  had  a  right  to  be 
iwben  the  danger  first  appeared. 

jRno0r«T.  Harlow,  53  Mich.  507,61  Am.  Rep. 
1<K>;  OaUowajf  y.  Chicago,  M.  dt  8t.  P.  R  Co. 
56  Minn.  846.  23  L.  R  A.  442. 

The  plaintilTa  attention  was  naturally  and 
justifiably  withdrawn  for  the  moment  from  the 
danger  or  caoae  of  danger. 

SmUh  y.  Central  JR,  A  Bkg,  Co,  83  Ga.  805; 
Viekert  y.  Atlanta  d  W.  R  R,  O?.  64  Ga. 
306;  Barry  ▼.  New  York  C.  A  H,  R  R,  Co,  92 
K.  T.  289.  44  Am.  Rep.  877;  Barrett  ▼.  Bouth- 
em  P.  R,  Co.  91  Cal.  296. 

The  defendant's  presence  on  the  track  ought 
to  have  been  anticipated. 

Smitk  y.  Satannah,  F,  A  W.  R  Co.  %i  Oa. 
688;  Barriman  y.  PitMmrgh^  C.  A  81.  L.  R 
Go.  45  Ohio  St  11. 

There  was  diligence  due  the  public  using  the 
track  lengthwise. 

Virginia  Midland  R  Co.  y.  White,  84  Ya. 
498;  Texae  A  P.  R  Co.  y.  Watkine  (Tex.  Ciy. 
App.)26  8.  W.  760. 

There  was  diligence  due  the  dinner  boys 
crossing. 

Yoakum  y.  Mettaecfi  (Tex.  Cly.  App.)  26  S. 
W.  129;  dwift  y.  Staten  Island  Bapid  Transit 
R  Co.  128  N.  Y.  646;  Byrne  y.  Hetc  York  C. 
AH.  RB. Co.  104 N. Y.  862, 68 Am.  Rep.  612. 

INligence  due  the  community  is  due  an  in- 
diyidual  of  the  community  who  suffers  special 
iniory. 

Siek  y.  Orvmp,  112  Ind.  504. 

The  defendant  owed  the  duty  of  reasonable 
outlook. 

Whalen  ▼.  Chicago  AN.  W.  R  Co.  75  Wis. 
654;  Kay  y.  Penneytwnia  A  Cb.  65  Pa.  269,  8 
Am.  Rep.  628;  Bobineon  y.  Cone,  22  Yt.  218, 
54  Am.  Dec.  67;  Central  R  A  Bkg.  Co,  y. 
Warren,  84  Ga.  882. 

The  plaintiff,  eyen  on  a  priyate  way,  had  the 
legal  right  if  his  progress  were  arrested  to  di- 
yerge  from  the  path  and  upon  the  track  where 
there  was  another  path. 

1  Addison,  Torts,  §  229,  p.  255;  NiehoU  y. 
Waahington,  0,  A  W.  R  Cd.  SS  Ya.  99. 

The  bell  should  haye  been  rung  or  other 
signal  giyen  of  the  approach  of  the  train  and 
engine. 

MM^  y.  Staten  Island  Bapid  Transit  R,  Co. 
128  N.  Y.  646;  Barry  v.  New  York  C.  AH.  B. 
R  Co.9^'S.  Y.  289,  44  Am.  Rep.  877;  Byrne 
V.  New  York  C.  A  B.  B,  B,  Co.  supra;  Beis- 
iegel  y.  New  York  C.  R  Co.  U  N.  Y.  622,  90 
Am.  Dec.  741,  LouisviUe  A  N.  B.  Co.  y.  Mor- 
ris, 14  Ky.  L.  Rep.  466;  Hinkle  y.  Biehmond 
A  J>.  B.  Co.  109  N.  C.  472:  Chicago,  B.  I  A 
P.  B.  Co.  y.  Sharp,  68  Fed.  Rep.  582:  Atlanta 
AW.  PR  Co.  y.  Wyly,  65  Ga.  120;  Central 
R.  A  Bkg.  Co.  V.  Benson,  84  Ga.  774. 

There  should  have  been  a  switchman  or 
trainman  at  the  rear  of  the  train  to  give  warn- 
ing. 

Fox  y.  Chicago,  St.  P.  A  K.  C.  R  Co.  %^ 
Iowa,  868,  17  L.  R.  A.  289;  Virginia  Midland 
R.  Co.  y.  White,  and  Kay  v,  Pennsylvania  R. 
Co.  supra;  Grand  Trunk  B.  Co.  ▼.  Ives,  144  U. 
S.  408.  86  L.  ed.  485. 

The  owner  of  land  oyer  which  :i  priyate  way 
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runs,  while  not  responsible  to  a  bare  Uoensee 
for  the  ordinary  risks  of  the  place  where  the 
license  is  to  be  enjoyed,  is  liable  for  anything 
existing  there  in  tbe  nature  of  a  snare  or  trap. 

Nichols  y.  Washington,  0.  A  W.  R  Co.  eu- 
pra;  Beach,  Contrib  Neg.  §  17,  p.  55;  1  Add 
son.  Torts,  gg  226,  227,  pp.  251,  252;  Beck  ^ 
Carter,  68  N.  Y.  292,  28  Am.  Rep.  175;  Birg 
▼.  Gardiner,  19  Conn.  507,  50  Am.  Dec.  26? 
Morrow  y.  Sweeney,  10  Ind.  App.  626;  Toome 
y.  Sanborn,  146  Mass.  28;  Atlanta  Cotton-See 
oa  Mills  y.  Coffey,  80  Ga.  145. 

The  rule  that  a  trespasser  cannot  recover 
does  not  apply  where  from  the  neighborhood 
and  exposed  condition  children  are  Ukel^rto  be 
attracted  and  injured. 

Beach,  Contrib.  Neg.  §  47,  p.  145,  g  90, 
pp.  212,  218;  Deering,  Neg.  §  S18;  Wynn  y. 
City  AS.  ^  Co. 91  Ga. 844:  Lynch y.  Nurdin, 
1  Q.  B.  29:  Clark  y.  Chambers,  L.  R.  8  Q.  B. 
Div.  827;  Sioux  City  A  P.  R  Co.  y.  Slout,  84 
U.  S.  17  Wall  657,  21  L.  ed.  746;  Ewneieh  ▼. 
Gulf,  a  A  S.  F.  B.  Co.  57  Tex.  126,  44  Am. 
Rep.  586;  Barrett  v.  Southern  P.  Co.  91  Cal. 
296:  Keffe  y.  Milwaukee  A  St.  P.  B.  Co.  21 
Minn.  207,  18  Am.  Rep.  898:  Kaneas  C,  R  Co. 
y.  Fitzeimmons,  22  Kan.  690;  Fergueon  y. 
Columbus  A  B.  R  Co.  75  Ga.  687. 

It  may  be  left  to  the  Jury  to  infer  that  the 
defendant  knew,  what  was  a  matter  of  com- 
mon knowled^  ^and  also  recognized  by  law), 
that  a  child  is^naiscreet  and  will  be  tempted  to 
go  about  or  upon  dangerous  machinery,  and 
will  be  attracted  by  anything  in  motion,  es 
pecially  a  ball,  to  go  to  places  against  tbe  dan- 
ger of  which  its  immature  judgment  interposes 
no  warning  or  defense. 

Deering.  Neg.  §  25;  Linnehan  T.  Sampson, 
126  Mass.  506,  80  Am.  Rep.  692;  Barrett  v. 
Southern  P.  Co.  supra;  Sisk  y.  Crump^  112 
Ind.  504;  Kay  y.  Pennsylvania  B.  Co.  65  Pa. 
869,  8  Am.  Rep.  680;  Wynn  y.  City  AS  R 
Co.  supra. 

A  snare  or  trap  may  be  defined  as  any  thine 
that  "draws  the  victim  into  danger  by  natural 
instinct  which  it  cannot  resist.** 

K^e  y.  Milwaukee  A  Si.  P.  ROo.  21  Minn 
207,  18  Am.  Rep.  896. 

There  was  negligence  in  the  operation  and 
management  of  the  cars  and  the  premises  at 
the  place  where  the  plaintiff  was  injured. 

Folsom  y.  Lewis,  85  Ga.  146. 

Although  the  men  playing  ball  might  not 
have  been  acting  technically  within  the  scope 
of  their  employment,  yet  it  was  the  duty  of  the 
foreman  of  tbe  yard  or  other  proper  officer  to 
have  stopped  such  a  dangerous  pastime. 

Bedding  v.  South  Carolina  B.  Co.  8  8.  C.  N. 
S.  1, 16  Am.  Rep.  681;  Jackson  y.  Second  Ave. 
B.  Co.  47  N  Y.  274.  7  Am.  Rep.  498. 

Tbe  owner  of  land  is  liable  tor  tbe  obstruc- 
tion of  a  private  way  by  the  act  of  a  third 
party. 

1  Addison,  Torts.  §  229,  p.  254;  Corby  y. 
HiU,  4  C.  B.  N.  S.  556;  Clark  y.  Chambers,  L. 
R.  8  Q.  B.  Div.  827. 

The  owner  is  also  liable  for  failure  to  guard 
properly  a  dangerous  place. 

4  Am.  &  Eng.  £nc.  Law,  p.  45.  note  2;  14 
Am  &  Eng.  Enc.  Law.  p.  807,  note:  Post  v. 
StockioeU,  6  Hun,  28;  Toomey  v,  Sanborn,  146 
Mass.  28;  Morrow  y.  Stceeney,  10  Ind.  App. 
626;  Pastene  v.  Adams.  <9  Cal.  87. 
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The  road  is  liable  both  for  the  defective  con- 
dition of  its  premises  and  the  improper  man- 
agement of  its  trains. 

Kay  y.  Pennsylmnia  &  Cb.  66  Pa.  269,  8 
Am.  Rep.  628;  ti'irriman  T.  Pittsburgh,  0.  S 
8t.  L.  R,  Co.  46  Ohio  &U  11. 

And  there  can  be  two  or  more  "conditions," 
"causes/'  contributing  to  the  same  result. 

Rieker  v.  Freeman,  60  N.  H.  420.  9  Am. 
Rep.  276;  Lane  v.  Ailnntio  Works,  111  Mass. 
139;  Isbell  v.  I/etD  York  A  N.  B.  JR.  Co,  27 
Conn.  410,  71  Am.  Dec.  78;  Oulf,  C.  db  8.  F. 
E.  Co.  V.  Mc  Wlarter,  77  Tex.  366. 

An  inquiry  into  the  remote  and  proximate 
cause  would  be  idle  when  the  same  party  con- 
trols 4M)th. 

Bamcrv.  Chicago,  R,  I,  A  P.  R.  Co.  87  Iowa, 
488;  Erattt  v.  Frankford  d  8,  P  City  Pan. 
R.  Go,  160  Pa.  327;  Raueh  v.  Llopd,  31  Pa.  868, 
72  Am.  Dec.  747;  Inland  A  8.  Coasting  Oo.  v. 
Tolson,  189  U.  S.  661.  86  L.  ed.  270. 

Due  care  for  its  safety  is  all  that  the  law  re- 
quires of  a  child. 

1  Addison,  Torts,  p.  676,  note  1;  Western  A 
A.R.  Co.  V.  Young,  81  Ga.  807, 

Due  care  is  measured  by  the  child's  age,  ca- 
pacity, surroundings,  and  circumstances  ac- 
companying the  accident. 

Bridger  v.  AsheviUe  A  8.  R.  Co.  27  8.  C.  466; 
Wynn  v.  (Hty  dt  8.  R.  Co.  91  Ga.  844;  Wash- 
ington d  Q.  R,  Co.  T.  Qladmon,  82  U.  S.  15 
Wall.  401,  21  L.  ed.  114;  Munn  ▼.  Reed.  4 
Allen,  481:  Haynes  v.  Raleigh  Qas  Co.  114  N. 
C.  208.  26  L  R.  A.  810;  Lynch  ▼.  Nurdin,  1 
Q.  B.  29;  Macon  d  W.  R.  Co.  ▼.  Davis,  18  Ga. 
686:  Hydraulic  Works  Co.  t.  Orr,  88  Pa.  832; 
Birge  r.  Oardiner,  19  Conn.  607,  60  Am.  Dec. 
261:  4  Am.  &  Eng.  Enc.  Law.  p.  46,  note  2; 
Barriman  v.  PittS>urgh,  C.  d  at.  L.  B.  Co. 
supra;  Bryan  v.  Macon,  91  Ga.  680;  Reed  v.. 
Madison,  88  Wis.  171,  17  L.  R  A.  788;  Rhodes 
r.  Georgia  R.  d  Bkg.  O?.  84  Ga.  820. 

Lumpkin^  J.,  delivered  the  opinion  of  the 
court: 

The  nature  of  this  case  may  be  gathered  from 
the  recitals  in  the  headnotes;  there  being  no 
substantial  conflict,  in  so  far  as  they  relate  to 
the  facts,  between  the  one  announced  by  a  ma- 
jority of  the  court,  and  those  in  which  Justice 
Atkinson  exmresses  his  dissent  to  the  Judgment 
rendered.  We  differed,  however,  in  applying 
the  law  to  the  facts. 

Unless  the  railway  company  was  negligent 
relatively  to  the  child  who  was  injured,  he  was 
not  entitled  to  recover.  It  was  not,  as  to  him, 
negligent  unless  it  violated  some  duty  which  it 
owed  to  him  with  reference  to  the  particular 
act  by  which  the  injury  was  occasioned.  It 
cannot  be  denied  that  a  railway  company  has 
an  undoubted  right  to  shift  and  move  freight 
cars  at  its  pleasure  upon  the  tracks  in  its  yard, 
nor  that,  under  ordinary  circumstances,  it 
would  be  under  no  obligation  to  keep  a  watch 
upon  the  movement  of  these  cars  for  the  pur- 
pose of  preventing  an  injury  to  a  child,  or  any 
other  person,  who  might  casually  happen  to  be 
upon  one  of  the  tracks  when  a  car  was  set  in 
motion.  It  is  insisted,  however,  that  as  the 
plaintiff  was  one  of  a  large  number  of  chil 
dren  who  were  permitted  by  the  company  to 
enter  its  yard  for  the  purpose  of  carrying 
meals  to  their  fathers,  who  were  employees  in 
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the  service  of  the  company,  and  that  as  it  wn-« 
known  to  the  company  these  childreo  were 
likely  to  be  in  the  yard  at  or  about  the  dinner 
hour  and  would  probable  go  under  the  standing 
cars,  it  owed  to  them  a  duty  of  seeing  to  it  that 
such  cars  were  not  suddenly  put  in  motion  so 
as  to  endanger  their  lives  or  limbs.     We  do  not 
think  thatlbe  mere  permission  bv  the  com 
pany  for  these  children  to  enter  its  yard  for 
the  purpose  stated  carried  with  it,  under  all 
conceivable  circumstances,  a  duty  so  sweeping 
as  this:  there  being  a  perfectly  safe  way  for 
the  children  to  pass  and  repass,  while  in  the 
yard,  without  going  upon  the  tracks  where  cars 
were  standing,  and  no  occasion  for  their  going 
under  the  cars  at  all.    Certainly  the  invitation 
by  the  company  to  the  children,  if  the  above- 
mentioned  permission  or  license  may  properly 
be  so  termed,  did  not  contemplate  that  they 
should  go  under  or  so  near  to  these  cars  as  to 
become  in  danger.    But  it  is  said  the  company 
mi^ht   have  foreseen  that  because  of  their 
indiscretion  and  want  of   judgment,  arising 
from  their  tender  years,  these  children  were 
liable  to  exceed  the  HcenjBC  they  actually  had. 
and  that  the  company  ought,  accordingly,  to 
have  taken  the  proper  precautions  to  insure  tbeir 
safety  in  case  they  should  do  so.    Granting 
that  this  would  be  true,  if  the  injury  to  the 
plaintiff  had  happened  while  things  were  going 
on  in  the  usual  and  ordinary  way  in  the  com 
pany's  y>ird.  we  feel  constrained  to  hold  that 
this  particular  injury  was  at  last  the  result  of 
a  mere  casualty.    Oonceding,^  for  the  sake  of 
argument,  that  the  company  was  under  a  duly, 
in  the  usual  course  of  its  business  in  its  yard, 
to  see  that  a  car  was  not  put  in  motion  while 
one  of  these  children  was  under  it,  or  just  in 
front  of  it,  it  would  then  have  to  take  the 
chances  of  becoming  liable  for  an  injury  result- 
ing in  this  way.  "But  w,e  do  not  think  the 
company  was  under  the  burden  of  taking  all 
the  chances  of  what  occurred  in  the  present 
case.    It  had  nothing  to  do  with  the  throwing 
of  the  ball.    It  could  not  foresee  or  prevent  the 
ball's  firoing  under  the  car.  or  anticipate  that 
the  child  would  be  attracted  by  it  and  would 
rapidly  follow  it.    It  does  not  appear  that  the 
servants  of  the  company  by  whom  the  car  was 
put  In  motion  actually  knew,  had  reason  to 
know,  or  were  in  a  position  to  discover,  that 
the  child  was  under  the  car  at  the  time  it  re 
ceived  the  impetus  which  sent  it  forward.    In 
deed,  the  ei  jcineer  handling  the   locomotive 
attached  to  the  train  of  cars  which  came  in 
contact  with  the  standing  car  was  a  consider- 
able distance  from  the  latter  when  the  train 
struck  it.    Taking  all  the  facts  together,  the 
chief  justice  and  the  writer  are  of  the  opinion 
that  they  constituted  an  emergency  not  rea- 
sonably to  be  anticipated,  and  that  the  unex 
pected  catastrophe  resulting  from  the  move 
ment  of  the  car  at  the  precise  moment  when 
the  plaintiff  was  exposed  to  danger  should  be 
treated  as  a  mere  accident.    The  particular 
combination  of  circumstances  by  which  hi.<;io 
jury  was  occasioned  would  very  rarely  exist. 
Just  such  a  thing  as  this  would  not  probably 
occur  once  in  ten  years,  though  Imcdreds  of 
children  should  during  that  period  enter  the 
the  company's  yard  for  the  purpose  above  men 
tioned.     It  cannot,  we  are  quite  sure,  be  fairly 
insisted  that,  to  guard  agdnst  and  prevent  a 
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csluiiit^  of  this  kiDd,  aDv  higher  or  i^eater  de- 
gree ox  diligeooe  should  he  required  of  the 
company  than  ordinary  diligence.  There  Is 
no  rule  of  law,  nor  any  precedent,  which,  in 
oar  opinion,  would  Justify  a  court  in  holding 
that  the  company,  in  view  of  its  relations  to 
the  plnintiff,  under  all  the  circumstances  dis- 
cloeed  by  the  evidence,  was  bound  to  exercise 
more  than  ordinary  care  for  his  safety.  As- 
suming the  correctness  of  this  position,  it  fol- 
lows that  if,  in  order  to  make  the  company  lia- 
ble, the  rule  of  extraordinary  diligence  must  be 
put  upon  it,  there  could  be  no  lawful  recovery. 
We  are  satisfied  that  nothing  short  of  "that  ex- 
treme care  and  caution  which  very  prudent 
and  thoughtful  persons**  would  have  exercised 
under  like  circumstances  could  have  enabled  the 
company  to  foresee,  guard  against,  and  prevent 
all  the  different  occurrences  from  which  the 
injury  resulted.  In  our  opinion,  it  was  not 
less  careful  as  to  the  protection  and  safety  of 
the  plaintiff  than  persons  of  ordinary  prudence 
would  have  been.  It  seems  clear,  at  any  rate, 
that  it  wa.s  at  least  as  prudent  in  this  respect 
as  the  child's  own  father.  We  do  not  mean  to 
even  intimate  that  if  the  latter  had  been  negli- 
gent his  negligence  would  have  been  imputable 
to  the  child.  The  idea  we  intend  to  convey  is 
that  the  same  facts  which  show  ordinary  dili- 
gence on  the  father's  part  are  available  to  show 
a  like  degree  of  diligence  on  the  part  of  the 
company,  and  we  think  the  evidence  in  this 
case  establishes  that  degree  of  diligence  as  to 
both.  This  being  so,  the  company  did  not  vio 
late  any  duty  it  owed  the  plaintiff,  and  conse- 
quently should  not  have  been  held  liable.  As  re- 
Suiringit  to  exercise  for  his  protection  exiraor- 
inary  diligence  would  be  exacting  from  it  a 
higher  degree  of  care  and  prudence  than  the 
law  imposes  upon  it,  its  failure  to  observe  such 
diligence,  if  such  was  the  fact,  was  not.  rela- 
tively to  the  plaintiff,  negligence  at  all,  and 
could  not.  therefore,  be  the  basis  of  a  recovery 
In  his  favor.  We  have  given  this  case  much 
thought  and  deliberation,  and  our  conclusion 
Is  that  under  the  evidence  the  verdict  ( annot 
be  supported  upon  legal  principles  and  ought 
to  he  set  aside. 
Judgment  revened. 

AiUiisoiw  J.,  dissenting: 

Aside  from  the  facts  stat^  in  the  official  re- 
port, it  is  only  necessary  to  refer  to  what,  in 
the  treatment  of  the  (questions  made  in  this 
cause,  both  by  the  majority  and  myself,  is  an 
accepted  fact;  and  that  is  that  the  plaintiff,  at 
the  time  of  the  infliction  of  the  injuries  com- 
plained of,  was  a  child  of  too  tendfer  years  to 
he  chargeable  with  negligence  on  his  own  ac- 
count. This  admission  obviates  a  discussion 
in  Justification  of  the  finding  of  the  jury  in  so 
far  as  it  found  that  fact  in  his  favor.  Dealing 
with  him  as  a  person  wholly  irresponsible,  and 
chargeable  with  no  measure  of  diligence  for 
his  own  safety,  we  are  to  consider  what  are  the 
relative  rights  of  the  person  injured,  and  the 
relative  duties  of  the  defendant  company.  It 
may  be  staled,  as  fundamental,  that  under  the 
provisions  of  the  Code  a  railroad  company,  in 
the  runninir  and  operating  of  its  trains,  at  all 
times,  at  all  places,  owes  to  all  persons  at  least 
the  duty  of  ordinary  care.  This  is  a  neces- 
sary deduction  from  the  Code  provision  which 
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from  the  proof  of  injury  raises  a  presumption 
of  negligence,  and  places  upon  the  company 
the  burden  of  proving  ordinary  care;  for  if  the 
duty  was  not  imposed  by  statute  the  pre- 
sumption could  not  arise.  Just  what  amount 
of  vigilance  constitutes  ordinary  care  is  neces 
sarily  a  question  of  fact,  and  cannot,  in  the 
nature  of  things,  be  measured  by  any  standard 
which  In  advance  can  be  prescribed  by  law, 
and  hence  such  are  questions  to  be  determined 
by  a  jury.  So  far  as  this  particular  case  is 
concerned,  it  would  make  no  difference 
whether  this  child  was  a  licensee  or  not; 
whether  he  was  in  the  position  where  he  was 
injured  by  permission  of  the  company  or  not. 
Being  of  too  tender  years  to  be  chargeable  with 
negligence,  he  was  wanting  in  capacity  to  be- 
come a  wilful  trespasser,  and  therefore  is  to  be 
judged  by  the  same  rules  as  would  apply  to 
any  animate,  though  irrational  object  injured 
under  like  circumstances?  Let  us  suppose 
that,  instead  of  being  a  human  being,  be  had 
been  an  ordinary  domestic  animal,  and  being 
injured,  the  owner  had  brought  suit  to  recover; 
what  would  it  have  been  necessary  for  him  to 
prove?  It  would  have  been  necessary  only  to 
prove  ownership,  value,  injury.  In  order  to 
rebut  the  presumption,  it  would  have  been 
necessary  for  the  defendant  company  to  show 
that  its  servants  were  in  the  exercise  of  ordi- 
nary care,  and  this  has  been  frequently  held  to 
involve  proof  that  its  servants  were  on  the 
lookout;  Uiat  in  that  respect  they  were  not 
negligent;  that  they  did  not  see,  and  could  not 
have  seen,  the  animal  injured.  In  time  to  pre- 
vent the  injury;  and  that  after  the  danger  be- 
came apparent  they  used  all  ordinary  and  rea- 
sonable means  to  prevent  the  catastrophe.  It 
would  be  no  reply  to  the  action  to  say  that  the 
animal  had  no  ilght  to  be  at  the  point  injured; 
for  it  has  been  held  by  this  court  tha* ,  even 
in  those  districts  where  it  Is  unlawful  for  ani- 
mals to  run  at  large,  the  duty  of  the  company 
to  take  precautions  to  prevent  injury  to  them 
is  not  thereby  lessened.  SSo  with  the  child  in- 
jured in  the  present  case.  As  to  one  of  his 
mental  capacity,  it  would  be  no  reply  to  say 
that  he  had  no  right  to  be  where  he  was  in- 
jured. Being  irresponsible,  be  was  under  no 
duty  to  look  out  for  his  own  safety:  and  there- 
fore the  company  could  not  avoid  a  recovery 
by  showing  that  he  was  negligent,  but  only  by 
showing  that  its  servants  at  the  time  of  the  in- 
jury were  in  the  exercise  of  ordinary  care.  In 
the  present  case,  however,  not  only  was  the 
person  injured  not  a  trespasser,  but  he  was  in 
the  dangerous  position  of  walking  along  its 
tracks  by  permission  of  the  railroad  authori 
ties,  and  was  injured  at  a  time  during  the  day 
when  the  company  must  have  known  from  ex- 
perience and  observation  extending  over  many 
years,  that  many  children  of  his  tender  age 
were  wont  to  be  at  that  place,  and  exposed 
constantly  to  the  very  dangers  into  which,  in 
consequence  of  their  youth,  they  were  likely  to 
be  allured;  and  yet  when,  under  these  circum- 
stances, one  of  them  is  injured,  and  the  com- 
pany offers  no  excuse  by  way  of  evidence 
showing  diligence  upon  its  part,  it  is  said  that 
to  require  proof  such  as  would  be  necessary 
to  shield  it  if  the  action  were  for  injuries  to  an 
animal  is  to  impose  upon  it  the  dutv  of  extraor- 
dinary care.    No  diligence  at  all  was  shown 
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upon  the  part  of  the  defendant  company,  and 
vet,  in  the  face  of  the  statute  imposing  upon 
ir  tbe  burden  of  proof  in  such  cases,  it  is  held 
that  no  recovery  could  be  had.  Upon  the 
priDoiple  of  the  Turn- Table  Cases,  which  are 
familiar  to  the  profession,  I  am  content  to  rest 
tny  individual  Judgment  that  the  law  of  the 
cuae  was  with  the  plaintifC    The   facta  the 


Jury,  foand  with  hfm;  and  upon  theee  two 
propositions  It  \a,  with  the  greatest  deference 
for  the  opinion  of  my  learnt  brethren,  earn- 
estly submitted  that  the  ludgment  of  the  trial 
court,  approving  the  finainff  of  the  jury  and 
denying  a  new  trial,  should  be  permitiad  to 
stand. 


ILLINOIS  SUPREME  COVKT. 


Maggie  SHEFFBR,  Appi., 
e. 

Charles  L.  WILLOUGHBY  ei  ai, 
068  HL  51&) 

1.  A  peraon  injured  bgr  e»tlii|f  unwhole- 
some food  at  a  publio  restaurant  must,  in 
order  to  reoover  damairet  from  the  person  keep- 
ing the  restaurant,  establlsb  carelessness  or  negll- 
genoe  on  bis  part. 

2.  Proof  bgr  one  i^Jnr^d  bgr  eating  iin- 
wholeeome  food  at  a  publio  restaurant  of 
the  faot  of  eating  the  food  and  of  consequent 
Bicknesi  is  not  sufficient  to  make  a  prima  facie 
case  in  his  favor  against  the  restaurant  keeper, 
nor  to  shift  the  burden  upon  tne  latter  to  es- 
tablish due  oare. 

dTovember  9, 1808.) 

APPEAL  by  plaiotiflF  from  a  Judgment  of 
the  Appellate  Court,  First  Distiict,  artlrm- 
ing  a  judgment  of  the  Circuit  Court  for  Cook 
County  in  fayor  of  defendants  in  an  action 
broueht  to  recover  damages  for  iniuries  al- 
leged to  haye  been  causra  by  unwholesome 
food  negligently  furnished  b^  defendants  to 
plaintiff.  '  Affirmed. 

Statement  by  Cmlif»  J.: 

This  was  an  action  on  the  case  brought  by 
appellant  against  appelleea  to  recover  dam- 
ages for  injuries  resulting  to  the  appellant 
from  eating  an  oyster  stew  served  by  appellees 
in  their  restaurant  in  Chicago  on  the  6th  day 
of  February,  1891.  It  was  alleged  in  the 
declaration  that  the  defendanta  were  the  pro- 
prietors of  a  public  restaurant  known  as  the 
"Boston  Oyster  House/'  furnishing  to  pa- 
trons, among  other  things,  oyster  stews; 
that  on  the  oth  of  February,  1891.  they  re- 
ceived the  plaintiff  as  a  guest  and  patron, 
and  furnished  to  her  a  certain  dish  of  food, 
known  as  an  ''oyster  stew,"  for  a  certain 
charee  paid  by  plaintiff,  and  it  then  became 
the  duty  of  the  defendants  to  carefully  pre- 
pare the  stew,  of  healthy  and  wholesome 
material,  yet  the  defendants,  disregarding 
their  duty  in  this  behalf,  did  carelessly,  neg- 
ligently, and  unskilfully,  and  though  the 
carelessness,  negligence,  and  unskil fulness 
and  default  of  Uie  defendants  and  their  serv- 


ants, and  for  want  of  due  care  and  attention 
to  their  duty,  prepare  and  deliver  to  tlie 
plaintiff,  to  be  by  her  eaten,  an  oyster  atew 
that  was  not  good  or  wholesome,  but  delete- 
rious, dangerous,  and,  poisonous;  that  the 
plaintiff,  though  usinff  all  due  care,  and 
without  fault,  then  and  there  ate  the  atew, 
and  immediately  thereafter,  and  as  Uie  im- 
mediate and  direct  consequence  thereof,  and 
of  said  negligence  and  carelessness  of  the 
defendants,  became  and  was  poisoned  and 
became  sick,  and  was  alck,  and  suffered  ter- 
rible bodily  injury,  and  endured  great  phys- 
ical and  mental  pain,  and  became  perma- 
nently injured,  and  was  obliged  to  and  did 
lay  out  and  expend  large  sums  of  money  in 
endeavoring  to  get  healra,  and  claiming  dam- 
ages. It  appears  from  the  evidence  intro- 
duced by  plaintiff  that  on  the  morning  of 
February  6,  1895.  plaintiff  being  then  in  ffood 
health,  accompanied  by  her  friend  Mrs. 
Thompson,  left  her  home  in  Chicago,  and 
spent  the  forenoon  in  shopping,  and  about 
12  o'clock  entered  the  restaurant  of  the  de- 
fendants. Each  ordered  a  stew;  Mrs.  Thomp- 
son eating  hers;  the  plaintiff  eating,  according 
to  her  testimony,  only  the  broth  of  her  atew. 
While  eating  the  oysters,  Mrs.  Thompson 
observed  a  peculiar  taste  in  her  mouth, —  as 
she  described  it,  "a  brassy  taste."  This  was 
observed  soon  after  beginning  to  eat,  and 
again  about  the  time  of  flnishinr.  Some 
oysters  being  left  in  the  plaintiiTs  dub  the  la- 
dles observed  that  they  were  green,  and  called 
the  attention  of  the  waiter  to  the  fact  He 
insisted,  however,  that  the  oystera  were  all 
right  After  flnishinff  their  meal,  they  paid 
for  Uie  oysters  and  left  the  restaurant  As 
soon  as  they  ffot  on  the  steps,  Mrs.  Thomp- 
son began  to  ^1  sick,  and  both  went  across 
the  street  to  a  physician's  office.  Before 
leaving  the  restaurant  they  wrapped  two  of 
the  oystera  in  a  piece  of  paper,  and  showed 
them  to  the  doctor.  At  the  doctor's  office 
plaintiff  was  taken  sick  and  was  in  great 
agony  and  pain.  She  had  burning  sensation 
and  hot  feeling;  was  sick  and  faint  An 
emetic  was  given  to  each,  and  they  remained 
in  the  office  some  time;  Mrs.  Thompson  be- 
coming materially  better;  Mrs.  Sheffer  improv- 
ing so  that  they  were  able  to  start  home.  On 
the  street  car,  going  home,  plaintiff  was  taken 
worse.    She  was  bloated,  and  her  clothes  had 


NOTB.— As  to  Implied  warranty  on  sale  of  articles 
r>f  food,  see  noU  to  li^cQuald  v.  Roes  (Wis.)  22  L.  B. 
A,  on  page  180^ 

84  L.  li.  A. 


As  to  tbe  liability  of  a  vendor  In  cases  of  tort  for 
sale  of  unwholesome  food,  see  Craft  v.  Parker 
(Micb.)  21  L.  R.  A.  )80,  and  note. 
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to  be  opened.  She  was  removed  to  the  plat- 
form of  the  car,  and  then  to  a  drug  store. 
After  remaining  in  the  drug  store  for  some 
time,  she  was  removed  to  her  home,  at  State 
AD(1  Thirty-Seven th  streets,  where,  from  her 
Hickoess.  she  was  confined  to  her  bed  for 
some  three  weeks.  The  evidence  tends  to 
show  that  she  has  never  recovered  from  her 
aickness.  It  also  appeared  that  from  eight 
to  nine  hundred  oyster  stews  were  served  in 
the  restaurant  during  the  noon  hour.  At  the 
close  of  plain lifTs  evidence,  the  court,  at  the 
request  of  the  defendants,  instructed  the  Jury 
to  letum  a  verdict  in  favor  of  the  defend- 
ants, and  it  is  claimed  that  the  court  erred  in 
^ving  this  instruction. 

Mr,  Edvrln  F.  Abbott*  for  appellant: 

There  is  an  implied  warranty  of  the  sound- 
aets  and  wholesomeness  of  provisions  pre- 
pared for  immediate  consumption. 

Vfiideman  v.  KeOer,  58  111.  App.  882;  Hoover 
V.  Peten,  18  Mich.  61;  Van  Rrackliny.  Fonda, 
12  Jobns.  468,  7  Am.  Dec.  889;  Moss$  v.  Mead, 
1  Denio  3*<8,  43  Am.  Dec.  676;  5  Bacon,  Abr. 
232;  Ditine  v.  McCormick,  60  Barb.  116. 

Where  the  causes  which  produce  the  iojury 
are  under  the  management  of  the  defend  an t8» 
iDd,  in  the  ordinary  course  of  things,  the  in- 
jury would  not  have  been  suffered,  the  defend- 
ants are  prima  facie  liable. 

16  Am.  &  Eng.  Enc.  Ijaw.  p.  449:  Budd  v. 
United  Carriage  Co,  d6  Or.  314,  27  L.  R.  A. 
279;  8eoit  v.  London  dt  St,  K.  Docks  Co.  8 
Hurlst.  &  G.  096. 

Oq  grounds  of  public  policy  innkeepers  are 
prima  facie  liable  for  losses  which  happen  to 
the  goods  of  guests.  On  the  same  principle, 
and  for  the  greater  reason  that  life  and  health 
are  more  valuable  than  property,  restaurant 
keepers  should  be  prima  fncie  ht  Id  liable  for  in- 
jury .sustained  by  reason  of  tiieir  guests  eating 
improper  food  furnished  by  the  innkeeper. 

Meicaif  v.  He^s,  14  111.  129;  Johnwn  v. 
mehard*on,  17  111.  302,  63  Am.  Dec.  869;  11 
Am.  &  £ug.  £nc  Law.  p.  449. 

Me8Kn,  Duncan  ft  Gilbert  for  appellees. 


Cra%v  J.,  delivered  the  opinion  of  the 
court: 

Whether  th«  plaintiff  became  sick  from  eat- 
ing the  oyster  atew  at  the  defendants'  restau- 
rant was  a  question  for  the  jury,  and  while 
the  evidence  produced  by  plaintiff  that  eight 
or  nine  hundred  persons  were  served,with  oys- 
ter stews  at  the  same  time  and  place,  none  of 
whom  became  sick,  would  seem  to  be  a  strong 
circumstance  lending  to  establish  that  the 
plaintiff's  sickness  was  attributable  to  other 
causes,  yet  we  are  inclined  to  the  opinion 
that,  if  plaintiff  had  made  out  her  case  in 
other  respects,  it  would  have  been  the  duty 
of  the  court  to  submit  this  question  to  the 
Inry.  It  will  be  observed  that  the  nlaintiff, 
m  her  declaration,  averred  tliat  the  defend- 
uitfl,  as  restaurant  keepers,  served  plaintiff 
with  oysters,  and  "carelessly  negligently, 
tod  unski  11  fully,  and  through  carelessness," 
aid  "deliver  to  the  plaintiff,  to  be  by  her 
csten,  an  oyster  stew  that  was  not  good  or 
wliole^ome.  but  deleterious,  dangerous,  and 
poisonous,'*  etc,  whereby  plaintiff  became 
■ick.  This  was,  no  doubt,  regarded  by  the 
?>4  L.  R  A.  on 
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plaintiff  as  a  material  averment;  and  it  was 
a  materiid  averment,  one  upon  which  the 
right  of  recovery  of  plaintiff  rested;  and. 
unless  the  evidence  fairly  tended  to  establish 
negligence  on  the  part  of  the  defendants, 
plaintiff  could  not  recover.  But  it  is  said 
in  the  argument  that  innkeepers  are  prima 
facie  liable  for  losaee  which  happen  to  the 
goods  of  their  guests,  and,  on  the  same 
principle,  restaurant  keepers  should  be  prima 
facie  liable  for  injury  resulting  from  un- 
wholesome food  luroished  by  them.  The 
law  is  well  settled  that  the  keepers  of  pub- 
lic inns  are  required  to  safely  keep  the  prop- 
erty of  their  guests,  and  in  case  such  prop- 
erty is  lost  the  innkeeper  can  only  relieve 
himself  from  liability  by  proving  that  the 
loss  occurred  without  any  fault  on  his  part, 
or  that  the  loss  occurred  through  the  fault 
of  his  guest;  and  the  burden  of  proof  to  ex- 
onerate the  innkeeper  is  upon  himself,  for 
the  reason  that  the  law,  in  the  first  instance, 
will  attribute  the  loss  to  his  default.  John- 
eon  V.  Riehardwn,  17  III.  304,  63  Am.  Dec.  369. 

As  respects  the  goods  of  a  guest,  which  he 
takes  with  him  when  he  stops  at  an  inn,  the 
innkeeper  is  practically  an  insurer;  and,  where 
an  action  is  brought  to  recover  for  goods  loet. 
Uie  guest  is  only  required  to  show  the  ex- 
istence of  the  relation  of  innkeeper  and 
guest,  and  the  loss,  to  authorize  a  recovery. 
But  as  a  food  served  at  a  restaurant,  such 
as  oysters,  ice  cream,  and  the  like,  we  are 
not  aware  that  a  similar  rule  establishing  lia- 
bility ever  existed.  There  is  no  similarity 
between  the  two  cases,  and  the  principle  that 
governs  one  does  not  appi v  to  the  other.  If 
a  person  keeping  a  public  restaurant  fails 
to  exercise  ordinary  care  in  furnishing  food 
to  his  patrons,  and  damages  result,  he  would 
be  liable,  if  his  business  be  conducted  in  a 
careless  or  negligent  manner,  and  through 
such  negligent  a  patron  is  injured.  But. 
where  an  action  is  brought  to  recover  dam- 
ages, the  burden  is  upon  the  person  bringing 
the  action  to  establish  carelessness  or  negli- 
gence. 

Plaintiff  claims  that,  having  proved  that 
she  ate  the  oyster  broth  at  the  defendants' 
restaurant,  and  in  consequence  became  sick, 
her  case  is  made  out,  or  at  least  the  burden 
of  proof  is  shifted  on  the  defendants.  If 
this  rule  was  adopted,  the  plaintiff  would  be 
relieved  from  proving  the  most  important 
element  of  her  declaration,  the  negligence  of 
defendants,  which  is  really  the  foundation 
of  the  action.  This  would,  in  effect,  make 
the  restaurant  keeper  an  insurer.  Such  a 
rule  is  not  correct  in  principle,  nor  has  it 
been  sustained,  so  far  as  we  are  advised,  In 
any  respectable  authority.  Wiedeman  v.  Kd 
ler,  58111.  App.  882,— a  case  cited  by  appel 
lant,  was  one  where  the  plaintiff  brought  an 
action  against  a  retail  dealer  in  meats  to  re- 
cover damages  resulting  from  eating  pork  con- 
taining trichinsB,  sold  to  him  by  the  dealer. 
In  deciding  the  case  the  court  held  that 
when  a  vendor  of  provisions  has  no  notice 
of,  and  cannot,  by  the  exercise  of  reasonable 
or  ordinary  care,  ascertain,  the  unwholesome 
or  unsound  condition,  there  is  no  implied 
warranty  of  the  soundness  of  provisions 
not    prepared    or    manufactured    by    such 
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f  endor.  Here  there  is  no  pretense  that  the  de- 
fendants manufactured  either  the  oysters  or 
the  milk,  the  two  inffredients  of  the  oyster 
•tew,  and,  under  the  rule  laid  down  in  the  case 
cited,  there  could  be  no  liability.  Plaintiff  has 
cited  VanBraekUny.FoTida,  12  Johns.  467,  7 
Am,  Dec.  889,  as  authority.  But  that  was  an 
action  brought  against  a  person  for  selling  a 
quarter  of  beef  as  good  and  sound,  when  it 
was  bad  and  unwholesome ;  but  it  was  proved 
that  the  Tendor  knew  when  he  sold  the  beef 
that  it  was  diseased,  and.  while  the  rule  laid 
down  in  that  case  is  proper  under  the  facts, 
Uhaa  no  application  to  tnis  case.    Here  the 


plaintiff  called  but  one  witness  to  prove  neg- 
ligence or  carelessness  on  the  part  of  Uie 
defendants,  and,  upon  an  examination  of  the 
evidence  of  the  witness,  it  will  be  found  that 
the  evidence,  when  fairly  considered,  does 
not  tend  to  show  that  the  defendants  were 
guilty  of  any  negligence  or  carelessness. 

As  the  plaintiff  failed  to  introduce  any  evi- 
dence tending  to  prove  the  meet  material 
averment  of  her  declaration,  the  instruction 
of  the  court  to  find  for  the  defendants  was 
correct. 

ThsjudgiMni  qf  the  Appellate  Court  wiU  te 
affirmed. 


IOWA  SUPREME  COURT. 


George  D.  BOBS 

V. 

HAWKBTS  INSURANCE  COMPANY, 

Appt, 


t 
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1.  The  uneonstitationallty  of  a  Btatate 
cannot  be  set  up  for  tbe  first  time  on  appeal 
as  a  ground  of  attack  on  instructions  which  were 
given  on  other  iasueci. 

8*  Notice  by  a  registered  letter,  provided 
for  by  Laws  1880,  chap.  810,  6  2  in  case  of  notice 
precedent  to  forfeiture  of  insurance  policies,  is 
oompleted  by  due  registratioD  of  the  letter  at  the 
otBce  from  whiob  it  is  to  be  sent. 

8.  A  letter  Is  not  regristered,  so  as  to  com- 
plete  service  of  notice  by  registered  letter,  wiiere 
such  service  is  authorized,  until  it  is  numbered 
as  required  by  the  postal  laws  and  regulations, 
although  tbe  postmaster  has  received  it  prop- 
erly addressed  and  given  a  receipt  therefor 

(January  18,  1805J 

APPEAL  by  defendant  from  a  juagment  of 
the  District  Court  for  Shelby  County  in 
favor  of  plaintiff  in  an  action  brought  to  re- 
cover the  amount  alleged  to  be  due  on  a  policy 
of  fire  insurance.    Affirmed, 

Statement  by  Given*  Ch.  J.: 

Action  to  recover  upon  a  policy  of  insurance 
against  loss  by  fire.  Plaintiff  alleges  that  the 
merchandise  and  fixtures  insured  were  de- 
stroyed by  fire  on  or  about  the  1st  day  of  July, 
1889.  Defendant  answered,  admitting  the 
policy,  that  the  fire  damaged  some  of  the  in- 
sured property,  and  denying  that  tbe  fire  oc- 
curred on  tbe  1st  day  of  July,  1889.  That 
the  policy  sued  on  was  issued  in  consideration 
of  a  promissory  note  of  the  plaintiff  in  words 
and  figures  as  follows: 

$60.00.     Des  Moines,  Iowa,  April  1,  1889. 
On  the  1st  day  of  July,  1889,  for  value  re- 


ceived, I  promise  to  pay  the  Hawkeye  In- 
surance Company,  at  their  ofilce  in  the  city 
of  Bes  Moines,  Iowa«  sixty  dollars,  with 
interest  at  the  rate  of  8  per  cent  per  an- 
num from  date,  being  premium  for  insur- 
ance, under  policy  no.  192,542.  And  it  is 
hereby  agreed  that,  if  this  note  is  not  paid  at 
maturity,  the  whole  amount  of  premium  of 
said  policy  shall  be  considered  as  earned  and 
payable,  and  tbe  policy  shall  be  null  and  void; 
and  the  company  shall  not  be  liable  for  any 
loss  or  damage  that  may  occur  to  the  property 
insured  while  this  note  shall  be  overdue  and 
unpaid;  and  if  this  note  remains  unpaid  for 
the  period  of  sixty  days  after  maturity,  then  I 
agree  to  pay  said  company  the  further  sum  of 
10  per  cent  on  the  amount  due  as  fees  for  col- 
lecting the  same.  George  D.  Ross, 

P.  O.  Address,  Harlan, 
County  of  Shelby,  Iowa. 

That  said  policy  was  made  and  accepted  on 
the  conditions  therein,  one  of  which  is  to  the 
effect  that  a  failure  to  pay  said  premium  note 
at  maturity  "  shall  immediately  terminate  all 
liability  of  this  company  under  this  policy, 
and  the  company  shall  not  in  any  case  be  lia- 
ble for  any  loss  or  damage  that  may  occur  al 
a  time  when  any  such  note  or  notes,  or  any 
instalment  therein,  or  any  part  thereof,  shaft 
be  overdue  and  unpaid. '^  Defendant  avers 
that  on  the  1st  day  of  June;  1^,  it  served  od 
the  plaintiff  a  notice  in  writing,  by  inclosinic 
it  in  a  registered  letter  addressed  to  plaintiff  at 
Harlnn«  Iowa,  the  postoffloe  address  named  in 
the  policy,  notifying  him  that  said  note  would 
be  due  on  the  1st  day  of  July,  IB&d,  demanding- 
payment  and  stating  that  *'  unless  such  pay- 
ment is  made  within  thirty  davs  from  service 
of  this  notice  your  policy  will  be  suspended." 
The  notice  also  called  attention  to  the  condi- 
tions in  the  policy  and  note,  stating  that  if  the 
note  was  not  paid  when  due  the  policy  would 
become  suspended.  Defendant  alleged  that 
the  note  fell  due  July  1,  1889,  and.  beiug  over- 
due and  unpaid  the  policy  was  suspended,  and 


NOTB.— The  above  decision  as  to  when  a  letter  Is 
reirlstered  so  as  to  become  a  notloe  by  registered 
letter  is  a  novel  one. 

For  misd-aivery  of  registered  letter,  see  Joslyny. 
Einff  (NeXr.)  4L.  B.  A.  467. 

«i  r..  R.  A. 


For  Illustrations  of  presumption  from  mailing' 
papers,  see  Pennypaoker  v.  Capital  Ins.  Go.  (Iowa) 
R  Ci.  R.  A  230.  and  Marston  v.  Bigelow  (IfassJ  5  L. 
B.A.4aL 
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defendant  was  not  liable  thereoa  for  the  al- 
leged loM.  Plaintiff  in  reply  denies  that  the 
defendant  served  said  notice  on  him  on  the  Ist 
day  of  June,  1B89.  A  further  issue  was  Joined 
by  amendment  to  the  answer  and  reply  that 
need  not  be  noticed.  The  cause  was  tned  to 
a  Jury,  and  a  verdict  and  judgement  in  favor 
of  the  plaintiff.    Defendant  appeals. 

Mr.  George  R*  Sanderaon*  with  MeufB, 
D.  O.  Stoart  and  Cluurles  McKensie,  for 

appellant: 

This  law  is  unconstitutional  within  the  in- 
hibiiioo  of  the  14th  Amendment  to  the  Consti- 
tution of  the  United  States,  which  forbids  anv 
state  to  make  or  enforce  anv  law  whicn  shall 
abridge  the  privileges  or  immunities  of  dti- 
xeiis  of  the  United  States,  or  deprive  any  per- 
son of  life,,  liberty,  or  property  without  due 
process  of  law,  or  deny  to  aoy  person  within 
Its  Jurisdiction  the  equal  protection  of  the  laws. 
It  also  violates  art.  1,  gg  1  and  6,  and  art.  8, 
%  80»  of  our  state  Constitution. 

The  appelhnt  has  the  right  to  frame  its  con- 
tract and  to  be  bound  only  by  the  general  laws 
forbidding  those  immoral  and  ille^, 

ButehtntUnionS,  K  db  L.  8.  L.  Oo,  v.  Oa- 
cent  City  L  8,  L,  db  8.  H.  Co,  111  U.  S.  746, 
28  L.  ed.  685;  Adam  Smith,  Wealth  of  Na- 
tions, bk.  1,  chap.  10;  Com,  v.  Perry,  14  L.  R. 
A.  825,  155  Mass.  117;  Qodcharlesy.  Wigeman, 
118  Pa.  481;  StaUr,  Ltxmis,  21  L.  R  A.  789, 
115  Mo.  807;  SiaU  v.  Ooodtoili,  6  L.  R  A.  621, 
38  W.  Va.  179;  MilleU  v.  People,  117  111  294, 
67  Am.  Rep.  869;  Frorer  v.  People,  16  L.  R  A. 
492.  141  111.  171;  Ramsey  v.  PeopU,  17  L.  R  A. 
853, 142  111  880;  Bertholfy.  aHeilly,  74  N.  Y. 
515,  80  Am.  Rep.  825;  lie  Jacobs,  98  N.  T.  98, 
50  Am.Rep.  686;  People  y,  Marx,  99  N.  Y.  377. 
52  Am.  Rep.  84;  Carew  v.  Rutherford,  106  Mass. 
14, 8  Am.  Rep.  287;  U.  S.  Const,  art.  14;  Colo. 
Const,  art.  2.  25;  Cooley,  Const.  Lim.  6«hed. 
481:  East  Kingstony.  Towle,  48  N.  H.  65;  ^Sflm 
MaUo  County  v.  Southei^  P.  R,  Co.  18  Fed. 
Rep.  145;  Denver  db  R.  0,R  Co.  v.  Ovtealt,  2 
Colo.  A  pp.  896;  Craves  v.  Northern  P.  R, 
Oo.  5  Mont.  556,  51  Am.  Rep.  81;  Daeres  v. 
Oregon  B.  db  Nat.  Co.  1  Wash.  525:  Wadsworth 
V.  Union  P.  R.  Oo.  2»  L.  B.  A.  812,  18  Cola 
600. 

While  under  its  reserved  power  a  state  may 
place  additional  burdens  and  restrictions  upon 
the  corporations  of  its  creation,  these  must  be 
subject  to  the  constitutional  limitations  and  be 
imposed  by  general  and  equal  laws. 

BracenUe  Coal  Co.  v.  PeopU,  22L.  R  A.  840, 
147  m.  06. 

The  articles  ot  incorporation  of  the  appel- 
lant constitute  a  contract  between  the  cor- 
porators (Morawetz,  Priv.  Corp.  ^  1047),  and 
Shis  contract  cannot  be  altered,  nor  the 
rfrhts  of  the  Incorporations  thereunder  be 
taken  away. 

Sinking  Fund  Cases,  99  U.  B.  787-766, 25  L. 
ed.  608-^18;  Ferguson  v.  Meredith,  68  U.  S. 
1  Wall.  25,  17  L.  ed.  604;  Cook,  Stock  & 
Stockholders,  495;  Taylor,  Priv.  Coip.  449, 
450;  Zahriskie  v.  Eaekensack  db  N.  7.  R.  Co. 
18  N.  J.  Eq.  178,  90  Am.  Dec.  617;  Cooley, 
Const.  Liro.  4th ed.  p.  284;  Hasbrofickv, Milwau- 
kee, 18  Wis.  42.  80  Am.  Dec.  718;  Marshall  v. 
JtsiUiman,  61  HI.  218;  People  v.  Chicago.  51  111. 
17,  2  Am.  Rep.  278:  Cairo  db  8i,  L.  R.  Co.  v. 

84  L.  R  A. 


Sparta,  77  111.  505;  PeopU  v.  Detroa,  88  Mich. 
228,  15  Am.  Rep.  202. 

This  act  applies  only  to  insurance  companies, 
and  has  no  reference  to  individual  insurers, 
not  incorporated  or  associated.  They  have  all 
the  rights  which  are  circumscribed  and  limited 
by  this  act. 

The  pleadings  and  facts  remaining  un- 
changed, it  follows  conclusively  that  this  ap- 
peal must  be  ruled  by  the  law  announced  by 
the  court  upon  the  Orst  appeal. 

Adams  County  v.  Burlington  db  M.  R,  Oo.  55 
Iowa,  94;  Simplot  v.  Dubuque,  56  Iowa,  6:^9; 
Minnesota  Linseed  Oil  Oo.  v.  Montague,  65 
Iowa,  68;  Dt  ake  v.  Chicago,  R.  I.dbP.  R.  Co. 
70  Iowa,  59,  Habeoek  v.  Chicago  dbN.  W.  R.  Co. 
72  Iowa,  197;  Eeffner  j,  Brownell,  75  Iowa. 
842;  Burlington,  0.  B.  db  N.  R.  Oo.  v.  Dey, 
88  Iowa,  18. 

The  insurance  company  must  know  when 
service  is  effected  in  order  that  the  calculation 
of  short  rates  may  be  correct.  Under  the  con- 
struction placed  upon  this  statute  in  the  in- 
structions complained  of,  it  would  be  almost 
impossible  to  compute  short  rates  accurately. 
Surely  the  law  will  not  put  upon  a  party  the 
risks  incident  to  improper  calculations  when 
the  errors  are  attributable  to  Jibe  law  itself. 

Time  begins  to  run  when  the  notice  is 
mailed.  Tbat  is  a  fact,  definite,  easy  of  ascer- 
tainment, about  which  no  mistake  is  likely  to 
occur,  and  proof  of  which  is  abundant,  direct, 
and  satisfactory. 

But  if  service  is  dependent  upon  proof  of 
when  a  certain  number  is  affixed  to  the  letter 
difficulties  appear  which,  at  times  become  al- 
most insurmountable. 

Ross  V.  Hawkey e  Ins.  Co.  88  Iowa,  586;  Hol- 
hrook  Bros.  v.  Mill  Ownef^s  Mut.  Ins.  Co.  86 
Iowa,  255. 

Messrs.  Smith  ft  CnlUaoii*  for  appellee: 

The  question  of  constitutionality  is  raised  for 
the  first  time  in  the  supreme  court.  The  court 
will  not  consider  it. 

«  lotoa  Homestead  Oo.  v.  Duneomb,  51  Iowa, 
525;  Garland  v.  Wholebau,  20  Iowa,  271;  Me- 
Oregnr  v.  Gardner,  16  Iowa,  588;  Goodnots  v. 
Plumb,  67  Iowa,  661;  Edwards  v.  Cosgro,  71 
Iowa.  296. 

Before  a  letter  can  be  ''registered"  it  must 
be  given  to  the  postmaster  for  registration,  and 
when  registered  by  him,  and  not  before,  is  it 
ready  for  mailing  as  a  registered  letter— ready 
for  transmission  through  the  mails. 

BMrook  Bros.  v.  2^  Owners^  MuL  Ins.  Oo. 
86  Iowa,  255. 

Oiven,  Ch.  J.,  delivered  the  opinion  of  the 
court; 

1.  The  evidence  shows  without  conflict  that 
the  loss  occurred  on  July  2,  1889,  and  the 
court  BO  instructed  the  Juir.  The  premium 
note  fell  due  on  July  1.  1889,  and  was  unpaid 
at  the  time  of  the  fire,  wherefore  appellant 
claims  that  the  policy  was,  by  reason  of  said 
condition  therein,  and  in  the  note,  and  the 
service  of  said  note,  suspended  at  the  time  of 
the  loss.  Appellant's  first  contention  in  argu- 
ment is  that  §$  1,  2.  chapter  210,  Laws 
1880,  providing  that  such  policiep  shall  not  be 
declared  forfeited  or  suspended  for  nonpay- 
ment of  premium  until  after  thirty  days'  notice 
is  given,  is  unconstitutional.  It  is  entirely  dear 
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from  the  record  that  this  question  was  DOt 
raised  in  or  presented  to  the  district  court. 
Appellant  does  not  present  the  question  either 
in  the  pleadings,  motion  for  yerdict,  or  in- 
structions asked.  On  the  former  appeal,  and 
on  both  trials  below,  the  defense  that  the  pol- 
icy was  suspended  at  the  time  of  the  loss  was 
pounded  on  the  alleged  compliance  with  said 
chapter  !^10. 

The  constitutionality  of  said  act  is  first 
questioned  in  the  assignment  of  errors.  Ap- 
pellant concedes  that  this  question  was  not 
presented  to  the  district  court,  but  insists  thlit 
it  may  be  presented  in  this  court  for  the  first 
time  as  reasons  why  the  instructions  com- 
plaioed  of  are  not  correct.  The  instructions 
were  given  upon  the  issues  claimed  by  the  par- 
ties, and  upon  which  they  tried  and  submitted 
the  case,  and  they  will  not  be  heard  to  insist 
upon  any  different  issues  on  appeaL  In  law 
actions,  this  court  sits  as  a  court  of  review 
only,  and  will  not  consider  questions  that 
were  not  presented  to  the  trial  court  Iowa 
Homestead  Co.  v.  Duneombe,  51  Iowa,  525; 
Qartand  t.  Wholebau,  20  Iowa,  271;  McGregor 
V.  Gardner,  16  Iowa,  688;  Ooodnow  ▼.  Plumb, 
67  Iowa,  661:  Edwards  v.  Cosgro,  71  Iowa,  296; 
Laverty  v.  Woodward,  16  Iowa,  6;  Lower  v. 
Lower,  46  Iowa,  625;  Hoyt  v.  Hoyt,  68  Iowa, 
703;  Benjamin  v.  Skea,  83  Iowa,  392. 

2.  On  the  former  appeal  (83  Iowa,  586),  the 
question  presented  was  upon  an  instruction  to 
the  effect  that  the  service  of  the  notice  by 
registered  letter  was  not  completed  **  until,  bv 
due  course  of  mail,  for  registered  matter,  it 
should  be  received  at  the  office  of  its  destina- 
tion." This  court  held  that  the  service  of  such 
a  notice  is  completed  when  the  letter  is  prop- 
erly addressed  and  registered  at  the  postofflce. 
It  was  not  held,  as  claimed  by  appellant, 
"that  the  notice  was  served  when  the  letter 
was  mailed."  Section  2  of  said  chapter  210 
provides  that  such  notice  may  be  served  by 
registered  letter,  addressed  to  the  assured  at 
his  postofflce  address  named  in  or  on  said  poV 
icy.  This  court  said  that  'in  such  a  case  the 
service  is  complete  when  the  acts  specified  as 
constituting  the  service  are  done."  Reclster. 
ing  the  letter  is  one  of  the  acts  specified,  and 
is  necessary  to  constitute  a  complete  service. 
Appellant  insists,  and  correctly  so,  that  the 
ruling  on  the  former  appeal  is  the  law  of  this 
case.  The  learned  district  Judge,  so  viewing 
the  law  and  the  former  opinion  of  this  court, 
instructed  the  jury  that  registration  of  the  let- 
ter was  necessary  to  a  completed  service,  and 
submitted  the  question  whether  said  letter  was 
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registered  on  June  1, 1889.  The  court  further 
instructed  that  "under  the  laws,  rules,  and 
regulations  of  the  postofflce  department,  after 
a  receipt  has  been  given  therefor  and  the  letter 
has  been  numbered,  the  letter  becomes  regis- 
tered." After  reciting  the  undisputed  facts, 
that  the  defendant  had  on  June  1,  1889.  de- 
livered the  notice  in  question  to  the  postmaster 
at  Des  Moines,  properly  addressed  and  stamped 
for  registry,  and  procured  from  him  a  proper 
receipt  therefor,  the  court  instructed  as  fol 
lows:  "The  only  question  for  you  to  deter 
mice,  as  to  this  dereuse  is  as  to  whether  the 
registry  was  completed  by  assigning  to  said 
letter  its  number  and  indorsing  the  same  on 
the  letter.  All  other  things  necessarv  to  a 
complete  registration  of  said  letter  on  j^une  1. 
1889,  are  shown  by  the  uncontro verted  evi 
dence.  You  must  determine  from  the  evi 
dence  whether  its  registry  number  was  to- 
dorsed  on  said  letter,  June  1,  1889.  or  not." 
On  the  former  appeal  we  were  not  called  upon 
to  decide,  and  did  not  decide,  what  constituted 
the  registration  of  a  letter.  The  instructions 
are  in  harmony  with  the  laws,  niles,  and  regu 
lations  of  the  postofflce  department  as  showa 
in  the  evidence.  It  is  true  that,  under  the  au 
thority  of  §  1052  of  the  Postal  Laws  and 
Beguiations,  the  postmaster  at  Des  Moines  was 
using  *'otherthau  standard  registration  forms." 
Instead  of  the  slip  receipt  provided  for  by 
postal  laws  and  regulations,  receipts  were  given 
to  appellant,  and  to  certain  other  companies, 
for  letters  deposited  for  registration,  in  a  sepa 
rate  book  for  each  company.  This  related 
solely  to  the  manner  of  receipting  for  the  let- 
ters, and  did  not  in  any  way  change  the  re- 
quirements as  to  registration.  Section  1056  of 
said  Laws,  Rules,  and  Regulations  is  as  follows: 
"  After  a  receipt  has  been  given,  therefore,  and 
the  matter  has  been  numbered  as  prescribed  in 
the  preceding  sections,  the  letter  or  parcel  be 
comes  registered  and  must  be  guarded  with 
the  utmost  care."  We  have  seen  that  service 
of  such  notice  by  registered  letter  is  not  com 
plete  until  the  letter,  properly  addressed,  is 
registered,  and  that  it  is  not  registered  until 
numbered  as  required.  The  question  whether 
this  letter  was  reiristered  on  the  1st  day  of 
July,  1889,  was  submitted  to  the  Jury,  and  it 
found,  as  under  the  evidence  it  was  warranted 
in  doing,  that  the  letter  was  not  registered  un- 
til after  that  day. 

The  judgment  of  the  District  Court  ii  V* 
firmed. 

Petition  for  rehearing  denleiL 
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John  8.  ZBILER,  AppL, 

V, 

CENTRAL   RAILWAY   COMPANY,    Im- 

pleaded,  etc. 


(. 


.Md. 


.) 


1.  The  Indeflnlta  postponement  of  the 
consideration  of  an  ordinance  Ito  avp 
thoriae  a  certain  company  to  lay  rail- 
-vray  tracks  io  specified  streets  does  not  pre. 
veot  the  subsequent  passaire  at  the  same  session 
of  another  ordinanoe  granting  the  same  company 
the  right  to  lay  tracks  on  streets  many  of  which 
ere  the  same  as  were  named  in  the  prior  ordi- 
nance, but  containing  new  provisions  as  to  the 
connection  of  the  new  tracks  with  an  existing 
system,  and  various  other  provisions  for  a  more 
efficient  protection  of  the  public  interest,  al- 
though a  rule  of  procedure  prohibits  action  dur- 
ing the  session  on  the  '^me  subject**  after  a 
question  has  been  indefinitely  postponed. 

8.  The  two  tiiirds  of  the  members  of  a 
branch  of  a  municipal  gOTemmentt 

which  are  required  by  a  rule  of  procedure  in  or- 
der to  dispense  with  one  of  the  regular  readings 
of  a  proposed  ordinance,  need  not  be  two  thirds 
of  all  the  members  of  the  body,  but  only  two 
thirds  of  the  members  voting,  if  they  are  not  leas 
than  a  majority,  and  the  majority  constitutes  a 
qooruoi. 

CNovember  19, 18M.) 

APPEAL  by  plaintiff  from  a  decree  of  the 
Cireuit  Court  of  Baltimore  City  dismiss- 
hiff  a  bill  filed  to  restraiQ  defendanta  from  per- 
mitting the  tracks  of  the  defendant  railway 
company  to  be  laid  oo  certain  streets  In  the 
city  of  Baltimore.    Ajflrmed. 

The  facts  are  stated  in  the  opinion. 

Me9$r$.  4€hn  N.  Steele*  John  E. 
SemmeSt  and  Francis  K«  Carey  for  ap- 
pellant. 

Mettn.  T.  Wallis  Blakistone  and 
Georfi^e  Blakistone,  for  appellee  Central 
Railway  Company: 

If  a  vote  of  two  thirds  of  the  members  pres- 
ent Is,  in  the  eye  of  the  law.  to  be  considered  as 
the  vote  of  two  thirds  of  the  members  of  the 
branch,  of  course  the  motion  was  carried. 

Morton  ▼.  OomptroUer  General,  4  6.  C.  N.  8. 
462.468. 

It  is  not  necessary  to  the  validity  of  an  ordi- 
nance, or  an  act  of  the  legislature,  that  the 
rules  of  parliamentary  law,  nor  even  the  special 
rules  of  the  bodv  which  enacts  them,  should  be 
strictly  foUowecl. 

Smith,  Elementary  Law.  §  81,  p.  68;  1 
Whart.  Ev.  8d  ed.  §  2fl0;  Com.  v.  LdncasUr, 
5  Watts,  155;  McDonald  v.  8taU,  80  Wis.  411; 
Kilgore  v.  Magee,  85  Pa.  412;  Harwood  v.  Went- 
worth,  162  U.  8.  562,  40  L.  ed.  1073;  St.  Louis 
S  &  F.  R  Co.  V.  OiU,  54  Ark.  105,  11  L.  R. 
A.  452;  MeOraw  t.  Whiteon,  69  Iowa,  848; 
Speery.  Allegheny  dM.  Pi.  Road  Go.  22  Pa.  878; 
Fouke  T.  Fleming,  18  Md.  418;  Annapolie  v. 


Earvfood,  82  Md.  478,  8  Am.  Hep.  161;  Oreen 
▼.  WeUer,  82  Miss.  686. 

Mesere.  Thomas  G.  Hayes  and  Thoi 
L  Elliott  for  the  other  appellees. 


» J.,  delivered  the  opinion  of  the 
court: 

The  appellant  contends  that  the  ordinance 
mentioned  in  the  bUl  of  complaint  is  null  and 
void,  because  (1)  it  did  not  pass  the  first  branch 
in  conformity  with  law,  because  it  was  put 
upon  its  passage  before  it  had  been  read  twice 
upon  two  separate  days,  as  required  by  the 
nmth  joint  standing  rule,  then  in  full  force 
and  unsuspended;  and  (2)  it  did  not  pass  either 
braDch  legally  because  the  question  as  to  au- 
thorizing the  Central  Railway  Company  to  ex- 
tend its  railway  *'over  almost  all  of  the  streets 
named  in  the  ordinance"  had  been  indefioitely 
postponed  in  the  second  branch  at  the  same 
session  of  the  council,  and,  under  the  twentieth 
joint  standing  rule,  the  same  subject  conld  not 
be  again  considered  at  such  session,  by  amend- 
ment or  otherwise.  These  propositions  in  volve 
the  consideration  of  two  questions:  First,  were 
the  rules  of  procedure  violated  as  stated?  And, 
second,  if  they  were,  did  such  violation,  under 
all  the  circumstances  of  the  case,  operate  to 
render  the  ordinance  null  and  void? 

It  is  contended  that  the  indefinite  postpone- 
ment of  the  "question  as  to  authorizing  it  [the 
Central  Railway  Company]  to  extend  its  rail- 
way over  almost  all  of  the  streets  named  in  the 
ordinance  [mentioned  in  the  bill],  including 
Wolf  street,"  precluded  the  possibility,  under 
the  rules,  of  passing  the  ordinance  under  con- 
sideration. The  facts  are  these:  On  the  18th 
of  May,  1896,  the  joint  standing  committee  re- 
ported favorably,  to  the  second  branch,  two 
ordinances,— one  entitled  ''An  ordinance  to 
authorize  the  Central  Railway  Company  to  lay 
its  tracks  on  Wolf  street.  Aliceanna  street,  and 
certain  other  streets  in  the  city  of  Baltimore" 
(this  will  be  hereafter  referred  to  as  the  **  Wolf 
street  ordinance"):  the  other,  "An  ordinance 
to  authorize  the  Central  Railway  Company  to 
lay  its  tracks  on  E.  Lexington  street  in  the  city 
or  Baltimore"  (this  will  be  referred  to  as  the 
"Lexington  street  ordinance").  On  the  same 
day  both  were  read  and  laid  over,  under  the 
rule.  On  the  25t  h  of  May  the  Wolf  street  ordi- 
nance was  put  upon  its  second  reading.  After 
several  amendments  were  offered  and  voted  on, 
it  was  moved  and  adopted  that  "the  further 
consideration  of  the  report  and  ordinance  be 
indefinitely  postponed."  On  the  8th  of  June 
the  Lexington  street  ordinance,  having  passed 
its  second  reading,  came  up  again,  the  question 
then  being  upon  its  passage;  and  it  was 
amended  by  striking  out  all  of  the  ordinance, 
as  reported  by  the  committee,  after  the  words 
at  the  end  of  the  first  section,  and  inserting 
those  provisions  which  the  appellant  contends 
are  in  fact  the  same  subject  as  the  Wolf  street 
ordinance.    The  rule   alleged   to  have  been 


NoTB.->The  above  decision  on  the  effect  of  an  1n- 
deflnite  poetponement  of  an  ordinance  aeems  to 
he  a  novel  one. 

As  to  the  number  necessary  to  carry  a  measure 
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npon  a  vote,  see  Lawrence  v.  In^ersoJl  (Tenn.)  6  L. 
R.  A.  80S,  and  note:  also  State,  Walden,  v.  Yanoa- 
dal  (Ind.)  15  L.  R.  A.  88S. 
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tberel^  violafcd  Is  as  follows:  "Rule  20. 
When  a  question  shall  have  been  IndeflDitely 
postpoDea,  the  same  subject,  whether  origioat- 
ug  in  this  or  received  from  the  other  branch, 
shall  not  be  acted  on  again,  or  reconsidered 
during  the  session."  From  the  bare  reading  of 
this  rule,  it  is  clear  that  the  indefinite  post- 
ponement of  a  question  precludes  the  further 
consideration  of  the  subject  to  which  the  ques- 
tion must  be  referred,  during  the  entire  session, 
whether  it  originated  in  the  one  branch  or  the 
other.  What,  then,  was  ihe  subject  under  con- 
sideration, upon  which  the  vote  of  postpone- 
meot  operated?  It  certainly  needs  no  argu- 
ment to  show  that  no  single  feature  of  the 
Wolf  street  ordinance  can  be  separated  from 
its  context,  and  be  properly  regarded  as  the 
''subject"  under  consideration.  It  is  true  that 
each  item  In  the  ordinance  demanded  of  the 
members,  as  watchful  guardians  of  the  public 
welfare,  a  careful  scrutiny.  Whether  the  Cen- 
tral Company  should  t>e  the  dunee  of  the  fran- 
chise, whether  the  tracks  ought  to  be  permitted 
on  each  street  named,  ibe  terms  and  conditions 
upon  which  the  privileges  were  to  be  granted, 
and  many  other  matters,  demanded  the  careful 
attention  of  the  council.  But  none  of  these, 
taken  separately,  can  properly  be  regarded  as 
the  "subject"  postpon^.  Such  a  construction 
would  be  too  narrow,  and  would  preclude  the 
council  from  considering  any  other  measure 
that  contained  any  one  or  more  of  these  fea- 
tures. Such  new  measure  might  be  highly 
beneflcial  to  the  public,  and,  taken  in  its  en- 
tirety, wholly  free  from  the  objections  of  the 
original  ordinance;  and  yet,  if  it  contained 
any  feature  common  to  both  measures,  the 
rule  would  have  the  effect  of  rendering  the 
council  wholly  powerless.  We  think  a  more 
correct  construction  of  this  rule  is  that  which 
prevents  further  action  upon  a  subject  or 
scheme  which  is  substantially  the  same  as  that 
contained  in  the  postponed  ordinance.  Now, 
is  the  scheme  of  the  Wolf  street  ordinance  sub- 
stantially the  same  as  that  of  the  Lexington 
street  oniinance?  The  donee  of  the  franchise, 
it  is  true,  in  both  is  the  same;  also  the  mode 
of  propulsion;  and  many  of  the  streets  in  the 
one  are  mentioned  in  the  other.  But,  in  its 
entirety,  the  scheme  of  the  Lexington  street 
ordinance  is  wholly  different  from  that  con- 
tained in  the  Wolf  street  ordinance.  The 
Wolf  street  ordinance  authorized  tracks  from 
Aliceanna  street  to  North  avenue,  along  the 
streets  named;  but  there  is  no  provision  requir- 
ing the  company  to  connect  the  new  tracks 
with  its  present  system,  or  to  furnish  an  outlet 
for  Its  passengeis,  on  a  single  fare,  to  the  cen- 
ter of  the  city.  Without  such  provisions,  the 
new  tracks  would  be  but  a  local  concern,  and 
persons  using  the  new  road  could  go  no  fur- 
ther than  over  its  limits,  unless  by  transferring 
and  paying  an  additional  fare.  On  the  other 
hand,  by  the  Lexington  street  ordinance  the 
company  was  required  to  lay  its  double  tracks 
down  Lexington  street  to  Gay,  and  connect  its 
present  system,  by  a  slnj^le  track,  with  the 
new  system  of  tracks;  and,  having  thus  pro- 
vided for  a  continuous  road,  permission  was 
granted  to  lay  tracks  on  other  streets,  opened 
and  to  be  opened  and  paved.  Moreover,  there 
was  a  more  efficient  protection  of  the  public 
Interests,  in  the  reqnirements  for  gutter  plates 
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and  grooyed  rails.  There  are  other  features 
by  which  the  two  bills  may  be  distinguished, 
but  what  we  hare  said  is  quite  auifidfeat,  we 
think,  to  substantially  differentiate  the  two 
measurea.  Neither  in  respect  to  the  privileges 
conferred  on  the  company,  nor  in  the  methods 
by  which  the  safety,  convenience,  and  general 
interests  of  the  public  are  protected,  nor  in  the 
essential  features  of  the  two  schemes,  are  the 
two  bills  alike.  Thev  present  two  entirely  dif- 
ferent propoaitions,  having,  it  is  true,  some 
features  in  common,  but,  in  their  sabsl^iioe 
and  entirety,  wholly  dissimilar.  We  are  of 
opinion,  therefore,  that  there  was  no  violaUon 
of  the  twentieth  rule  in  the  passage  of  the  or- 
dinance in  question. 

Having  thus  passed  the  second  branch,  the 
Lexington  street  ordinance,  amended  as  we 
have  stated,  came  up  for  consideration  in  the 
first  branch  on  the  8tb  day  of  June.  "Mr.  Alli- 
son moved  a  suspension  of  the  rgles  to  obtain  a 
second  reading."  The  yeas  and  nays  were 
called  for,  and  fourteen  members  voted  in  the 
aflSrmative,  and  six  in  the  negative,  where- 
upon it  was  announced  that,  "two  thirds  of 
the  members  having  voted  in  the  affirmative, 
the  motion  was  declared  adopted."  The  appel- 
lants contend  that  this  decision  was  in  viola- 
tion of  the  ninth  standing  rule,  which  is  ss 
follows;  "Rule  9.  Every  ordinance  or  Joint 
resolution,  before  being  put  on  its  passage, 
whether  originating  in  this,  or  received  frona 
the  other  branch,  shall  have  two  readings  on 
two  separate  (days,  unless  two  thirds  of  the 
members  of  the  branch  shall  by  a  vote  other- 
wise direct;  but  simple  resolutions  of  Inquiry, 
etc.,  may  at  once  be  put  on  their  passage."  It 
is  insisted  that  the  "two  thirds"  here  men- 
tioned means  two  thirds  of  all  the  members  of 
the  branch  (that  is,  in  this  case,  two  thirds  of 
twenty-two  members);  and,  if  this  be  correct, 
the  motion  to  suspend  failed  to  receive  the 
requisite  vote.  Attention  is  also  called  to  rule 
15,  to  show— First,  the  rule  cannot  be  ''sus- 
pended;" and,  second,  there  is  a  distinction  to 
be  made  between  "members  of  the  branch** 
and  "members  present,"  which  can  only  be 
satisfied  by  construing  the  former  term  to 
mean  "all  the  memliers  of  the  branch."  Rule 
16  is  as  follows:  "No  standing  rule  of  the 
branch  shall  be  rescinded  or  changed  without 
the  assent  of  three  fourths  of  the  members  of 
the  branch,  and  after  one  day's  notice  shall 
have  been  given;  but  any  standing  rule  may 
be  suspended,  upon  the  assent  of  three  fourths 
of  the  members  present  except  rule  9."  But 
we  do  not  deem  it  important  to  determine  here 
what  was  meant  by  the  use  of  these  different 
terms, — whether,  by  the  words  '^members 
present,"  it  was  intended  to  include  all  who 
were  actually  present,  as  distinguished  from 
those  voting.  The  question  sow  before  us 
must  be  determined  by  the  proper  meaning  to 
be  placed  upon  the  words  "members  of  the 
branch,"  as  used  in  the  ninth  rule.  It  is  now 
well  settled  that  in  all  cases  a  majority  of  a 
legislative  body  is  a  quorum,  entitled  to  act  for 
the  whole  t)ody,  except  the  power  that  creates 
it  has  otherwise  directed.  In  United  StaUa  v. 
BaUin,  144  U.  S.  6,  86  L.  ed.  825.  the  court 
said:  "When  a  quorum  is  present  the  act  of 
the  majority  of  the  quorum  is  the  act  of  the 
body.    This  has  been  the  rule  for  all  time,  ex- 
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oept  80  far  18  in  any  giveo  case  the  terms  of 
tbe  organic  act  onder  which  the  body  is  as- 
sembled have  prescribed  specific  limitatioDS." 
There  is  no  act  of  ihe  state  of  Maryland  ihat 
piescribes   what   number  shall    constitute   a 
quorum  of  either  of  the  two  branches  of  the 
city  council.    That  is  determined  by  the  com- 
mon law,  which  fixes  the  "majority  as  the  legal 
body;"  and,  under  the   authority  granted  by 
tbe  l^alature,  to  "seltle  their  rules  of  proced- 
ure." tliere  exists  no  power  in  eiiher  branch,  or 
both,  to  fix  a  greater  number.   BeuikeU  ▼.  RnU 
timarif,  66  Md.  126,  67  Am.  Rep.  808.    In  that 
case  the  court  defined  a  quorum  to  be  ''that 
Qomber  of  the  body  which,  when  assembled 
in  their  proper  place,  will  enable  them  to  trans- 
act   their     proper    business;   or,    in     other 
words,  that  number  that  makes  a  lawful  body, 
and  gives  them  the    power  to  pass   a   law 
or  ordinance."    It  would  therefore  seem  to 
follow  from  this  that  when   *'a  branch,"  or 
"the  members  of  a  braucb,"  are  the  words 
used,  with  nothing  to  qualify  them,  and  in  the 
absence  of  a  clear  intent  to  the  contrary,  tbey 
must  be  taken  to  mean  that  "number  of  tbe 
body  that  makes  a  lawful  body."  To  construe 
the  words  **two  thirds  of  the  members  of  the 
branch,"  as  used  in  the  ninth  rule,  to  mean 
two  thirds  of  all  tbe  members,  would  be  to  fix 
a  meaning  upon  them  that  would  deprive  the 
majority  of  tbeir  legal  power  to  act.     It  would 
amount  to  derlarinG:  that  a  majority,  consti- 
tuting the  lawful  body,  intended,  by  a  rule  of 
procedure,  to  take  away  from    itself,   under 
certain  circumstances,  the  power  it  rip:ht fully 
has,  to  do  tbe  work  it  was  assembled  to  do. 
We  think,  therefore,  it  would  be  anomalous 
to  hold  that,  while  a  majority  is  competent  to 
do  business,  a  rule  made  under  a  power  to 
■ettletbe  '*mode  and  manner"  of  conducting 
the  business  should  be  construed  In  such  a 
manner  as  to  take  away  from  it  the  power  to 
do  business  at  all,  under  certain  circumstances. 
'•Two  thirds  of  the  members  of  the  branch," 
we  are  of  opinion,  means  two  thirds  of  the 
members  voting,  not  being  less  than  a  major- 
ity, and  not  two  thirds  or  all  the  members. 
This  view  is  fully  sustained  by  authority.     In 
the  case  of  State  v.  MeBride,  4  Mo.  808,  29 
Am.   Dec.  686,    the  question  was  upon    the 
adoption  of  an  amendment  of  the  Constitution. 
*^Two  thirds  of  each  house"  was  tbe  vote  neces- 
sary to  ratify  it.    Tbe  question  to  be  solved 
was.  What  was  the  meaning   of   the   word 
**bouse,'  as  used  in  the  Constitution?    Did  it 
mean  all  the  members  elected,  or  did  it  mean  any 
number   sufficient  to  constitute   a  quorum? 
The    court   held    that,  the    "most     common 
meaning  of   the    word    being    the   number 
of    members   sufficient   to   constitute  a  quo- 
rum to  do  business,"  a  vote  of  two  thirds 
of  those  voting,  being  a  quorum,  wassufficient. 
So,  where   the  constitutional  provision  was 
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that  the  legislature  shall  pass  no  act  of  incorpo- 
ration unless  with  the  assent  of  at  least  two 
thirds  of  each  house,  it  was  held  the  word 
'*house"  meant  members   present  and  doing 
business,  being  a  quorum.    Southioorth  v.  Pou^ 
mayra  <b  J.  R.  Co,  2  Mich.  287.    This  case  is 
cited,  apparently  with   approval,  in  Cooley, 
Const.  Lim.  141  (marg.);  Warnoek  v.  Lafayette, 
4  La.  Ann.  419.    In  the  case  of  Green  v.  Wei 
Ur,  82  Miss.  700,  it  was  held  that  In  matters 
connected  with  the  organization  of  a  body,  the 
preservation  of  order,  and  the  transaction  of  its 
ordinarv   business   of   legisli&tion^    the   word 
**hou8e   is  synonymous    with    "quorum"  or 
"majority."    Tbe  Constitution  of  South  Caro- 
lina (art.  9,  §  7)  provides  that  no  law  to  create 
a  public  debt  shall  take  effect  until  it  has  been 
passed  "by  a  vote  of  two  thirds  of  the  mem 
hers  of  each  branch  of  the  general  assembly," 
etc.    In  construing  this  provision  the  supreme 
court  of  that  state,  in  the  case  of  Morion  v. 
CumptroUer  General,  4  S.  C.  N.  S.  468,  after 
stating  that  the  Constitution  fixed  the  quorum 
to  t)e  a  majority,  proceeded  as  follows:    "It 
[a  quorum]  is  indeed,  for  all  legal  purposes,  as 
much  the  oody  to  which  it  appertains  as  if  all 
tbe  component   parts  were  present.     Wben. 
therefore,  either  branch  of  tbe  general  assembly 
is  spoken  of,  in  tbe  absence  ofa  clear  intent  to 
the  contrary,  tbe  quorum  of  such  body  must 
be  understood  as  intended.    It  would  follow 
that  provisions  ascertaining  the  mode  in  which 
the  t)ody  should  divide,  in  order  to  complete 
aciion  in  any  given  case,  whether  by  a  mere 
majority,  or  by  a  still  greater  proportion,  must 
be  interpreted  primarily  as  applicable  to  the 
body  as  legally  organized  at  tbe  time  such  ac- 
tion is  taken.    If  the  rule  is  the  mere  majority 
rule,  then  a  majority  of  the  quorum  present 
and  acting  is  intended;  if  the  rule  is  that  of 
two  thirds,  then  two   thirds  of  such  quorum 
must  concur,  for  effective  action."    The  mo- 
tion made  was  for  "a  suspension  of  the  rules 
in  order  to  obtain  a  second  reading. "    This  we 
think  was  passed  by  a  two-thirds  vote,  and 
was  suffideni  to  put  the  ordinance  on  its  sec- 
ond reading.    It  is  true,  rule  16  makes  no  pro- 
vision for  the  suspension  of  rule  9,  but  rule  9 
itself  provides,  substantially,  that  the  branch, 
by  a  two-thirds  vote,  may  direct  when  the 
ordinance  or  Joint  resolution  may  be  read. 
Tbe  motion,  therefore,  while  It  may  possibly 
be  ineffective  to  work  a  suspension  of  rule  9. 
is  quite  sufficient  to  indicate  a  direction  to  put 
the  ordinance  on  its  second  reading  at  once. 

It  follows  from  what  we  have  baid  that,  in 
our  opinion,  there  have  been  no  violations  of 
the  rules  of  the  council,  and  it  therefore  is  not 
important  to  this  Citse  to  consider  what,  if 
there  had  been  such  violations,  the  effect  would 
have  been  upon  the  validity  of  the  ordinniK't* 
in  question. 
Decree  c^firmed. 
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W.  P.  RATLIFP,  Appt., 
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Nontaxable  property  cannot  be  sold 
for  the  payment  of  a  poll  tax  under 
CoDst.  i  S48,  whicb  makes  said  tax  '*a  Hen  only 
upon  taxable  property,**  as  this  section  is  a  part 
of  tlie  article  on  franchise,  and  is  intended  to 
be  a  cloflT  upon  the  franoliiae  more  than  a  means 
of  revenue. 

(November  80,  1808D 

APPEAL  by  defendant  fr6in  a  decree  of  the 
Chancery  Court  for  Hinds  County  in  favor 
of  complainant  in  a  proceeding  brought  to  en- 
Join  defendant  from  selling  certain  exempt 
property  for  the  collection  of  a  tax.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Wiley  N.  Nash*  Attorney  General, 
for  appellant. 

Mr.  J.  A,  P.  Campbell*  also  fo^  appel- 
lant: 

It  is  not  to  be  charged  that  the  convention 
falsely  pretended  to  be  aiding  common  schools, 
when  at  the  same  time   it  was  scheming  to 

f)revent  this  aid  by  providing  against  the  col- 
ection  of  the  poll  lax,  that  it  professed  a  pur- 
pose to  aid  the  common  schools,  but  this  was 
a  mere  pretense,  and  the  poll  tax  was  not  to 
be  enforced  as  to  the  very  large  majority  of 
those  subject  to  it. 

Will  it  be  believed  that  the  provision  ("said 
tax  to  be  a  lien  only  ut)on  taxable  property")  is 
really  the  result  of  design,  and  part  of  a  care- 
fully concerted  scheme  to  exclude  negroes 
from  voting,  and  yet  that  it  is  at  the  mercy  of 
a  legislature,  when  it  is  known  that  the  con- 
vention refused  to  commit  to  the  legislature 
any  power  over  the  franchise  article,  and  re- 
fused to  commit  to  the  legislature  the  matter 
of  establishing  and  mamtaining  common 
schools? 

For  a  long  time  it  had  been  provided  by  stat- 
ute in  force  when  the  Constitution  was  made, 
that  "taxes  assessed  shall  be  a  lien  upon 
and  bind  the  property  assessed  from  the  1st 
day  of  February,  etc.,  and,  if  an  intelligent 
design  can  be  attributed  to  the  making  of  the 
clause  in  question,  it  must  have  been  in  view 
of  Ibis,  and  to  limit  this  lien  or  charge  to  tax- 
able property. 

If  it  was  the  purpose  of  the  convention  to 
free  nontaxable  property  from  liabilitj^  for  poll 
taxes  in  civil  proceedings,  why  was  it  not  so 
said?  Why  employ  an  equivocal  expression? 
Whv  leave  the  matter  in  doubt? 

Ii  schools  are  to  be  aided,  the  poll  tax  is  to 
be  collected,  and,  if  nontaxable  property  is  not 
liable,  the  tax  is  a  sham  and  delusion,  for  prob- 
ably nine  tenths  of  those  liable  to  poll  tax  will 
escape  payment. 


Let  the  constitutional  convention  be  rescued 
from  the  reproach  of  deception  and  double 
dealing;  let  the  term  "lien"  have  its  ordinary 
meaning,  wqH  established  in  our  Jurisprudeooe; 
let  the  poll  tax  be  collected  in  aid  of  the  com- 
mon schools,  and  let  reliance  be  placed  on 
other  means  of  excluding  negroes,  without  ex- 
empting them  from  the  personal  tax  levied  by 
the  Constitution  itself  for  its  darling  scheme  of 
comnion  schools. 

A  lien  is  a  tie  that  binds  property — such  hold 
upon  it  that  it  cannot  k>e  disposed  of  except 
subject  to  the  claim. 

Anderson,  Law  Diet;  Anderson  v.  State,  28 
Miss.  459;  Morgan  v.  OampbeU,  89  U.  8.  82 
Wall.  890,  22  L.  ed.  798. 

We  copied  from  Massachusetts  Constitution. 
Was  that  to  exclude  negroes,  or  was  the  de- 
nial of  the  right  to  vote  in  case  of  nonpayment 
a  means  of  enforcing  payment,  in  order  to  aid 
schools?  V 

That  would  be  puerile  as  a  remedy  for  the 
evils  of  an  unsatisfactory  body  of  electors. 
Let  the  negro  feel  an  interest  in  elections,  and 
he  will  as  surely  pay  his  taxes  as  he  will  raise 
money  to  go  to  a  circus,  and.  if  he  did  not, 
campaign  funds  would  pay  for  him,  if  his  voie 
was  looked  to. 

The  provision  requiring  the  legislature  to  ap- 
propriate enough  to  supply  the  failure  of  the 
poll  tax  to  maintain  schools  four  months  each 
year  would  never  have  l)eoome  part  of  the 
Constitution  but  for  the  imposition  of  the  poll 
tax,  and  the  promise  that  that  would  supply  a 
large  part  of  the  means  to  maintain  the  schoola 
the  required  time. 

Messrs.  Frank  Johnston*  S.  S.  Cal- 
houn* and  Lowry  Ik  Jayne*  for  appel- 
lee: 

Property  which  is  by  law  exempt  from  taxa- 
tion cannot,  under  the  provisions  of  S  24S, 
art.  12,  of  the  state  Constitution  on  the  elective 
franchise,  be  subjected  to  the  payment  of  tho 
poll  tax. 

The  insertion  of  the  word  "only"  by  the  con- 
vention indicates  the  purpose  clearly  to  exempt 
the  nontaxable  property. 

The  word  "lien"  is  used  in  the  Constitution 
in  the  same  sense  as  the  terms  "charge,"  '*8ub- 
jected  to,"  '^answerable  for,"  and  the  like,  and 
this  is  in  accordance  with  the  correct  and  tech- 
nical definition  of  the  word  "lien." 

SvUitan  v.  P&rUand  d:  K.  R  (h.A  Cliff. 
225;  Bardy  v.  Mtfolk  Mfg.  Co.  80  Va.  418; 
2  Bouvier,  Law  Diet.  p.  47;  8  Parsons.  Cont. 
p.  284;  18  Am.  &  Eng.  £nc.  Law,  pp.  576,  608; 
Ridg^ly  v.  JgUhart,  8  Bland,  Ch.  040;  Step- 
hani  ▼.  Catholic  BMop  of  CMeago,  2  111.  App. 
249;  Anderson  v.  State,  28  Miss.  459. 

A  lien  exists  in  any  case  merely  as  a  means 
to  an  end,  and  is  solelv  for  the  purpose  of  se- 
curing payment  of  a  debt  out  of  the  particular 
properly. 

A  lien  is  the  qualified  right  which  may  be 


Nora.— A  Judicial  construction  of  a  constitu- 
tional provision  to  make  it  accomplish  an  ulterior 
purpose  not  indicated  by  its  lansruage  is  uncom- 
mon, if  not  anomalous.  Buch  a  construction  is 
made  in  the  above  case.    A  constitutional  provl- 
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sion  imposinflr  a  poll  tax  is  held  best  effectuated  by 
the  nonpayment  of  the  tax. 

As  to  poll  taxes  generally,  see  noU  to  Short  ▼• 
State  (Md.)  29  L.  R.  A.  40k 
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ezezclBed  i&  a  g^iyen  caae  over  the  property  of 
another,  though  it  is  neither  a^  ad  rem  nor  a 
/v«  in.  re. 

Where  a  statute  gave  priority  of  payment  to 
the  taxes  levied  by  it,  a  lien  was  not  thereby 
created,  and  a  bona  fide  sale  of  the  property  be- 
fore it  was  attached  for  the  taxes,  and  before 
the  lien  was  acquired  by  the  levy,  defeated 
the  priority  of  payment. 

Steteari  v.  Flotoers,  44  Miss.  518,  7  Am.  Rep. 
707.  Foute  v.  Fairman,  48  Miss.  586;  8  Par- 
sons, Oont.  p.  375;  Canard  v.  AUantie  Ina.  Co. 
26  U.  8.  1  Pet.  886.  7  L.  ed.  189. 

An  execution  lien  is  required  on  particular 
property  by  the  delivery  of  an  execution  to  the 
aheriif  and  its  levy  on  the  property. 
Buckner  v.  Pipes,  56  Miss.  866. 
The  Ck)nstitution  declares  that  there  shall  be 
no  right  to  a  satisfaction  out  of  nontaxable 
property  for  the  poll  tax. 

It  cannot  be  said,  from  the  nature  of  the 
thine,  that  the  power  exists  to  levy  upon  and 
sell  we  property,  while  the  power  or  right  of 
creating  a  lien  upon  it  is  denied  by  the  Consti- 
tution. 

The  intention  of  the  framers  of  the  Constitu- 
tion  appears  clearly  to  be  to  exempt  the  non- 
taxable property  from  the  payment  of  the  poll 
lax,  and  to  leave  as  the  only  penalty  for  the 
nonpa^rment  of  the  tax  the  loss  of  the  elective 
franchise  to  those  not  paying  this  tax. 

The  purpose  of  the  CoDStitution  is  to  exoner- 
ate the  exempt  property  from  the  poll  tax,  and 
thus  leave  that  large  class  of  voters  who  own 
onlv  nontaxable  property  the  option  to  pay  the 
poll  tax,  or  to  lose  the  elective  franchise  as  the 
penalty  for  the  failure  to  pay  said  tax. 

The  Constitution  declares,  by  g  241,  that  no 
criminal  proceedings  may  be  had  to  enforce  the 
collection  of  this  tax. 

After  placing  the  nontaxable  property  be- 
yond the  reach  of  a  levy  for  the  poll  tax,  the 
Constitution  cut  off  the  only  other  mode  by 
which  the  legislature  might  make  the  payment 
of  the  poll  tax  compulsory  as  to  this  clsss  of 
Toters,  and  thus  left  them  the  option  of  not 
paying  the  poU  tax  as  an  inducement  for  them 
not  to  vote. 

Theconyention  placed  §  248  in  the  Constitu- 
tion as  an  important  part  of  the  suffrage  scheme 
provided  by  that  instrument,  and  as  such  it 
must  be  construed  and  enforced. 

The  percentap^  of  illiteracy  among  the  ne- 
groes is  decreasmg  each  year,  and  in  toe  course 
of  a  few  years,  under  the  operation  of  the  edu- 
cational limitation  on  the  suffrage  alone,  there 
will  probably  be  an  actual  majority  of  negro 
voters  in  the  state.  But  if  the  poll-tax  limita- 
tion remains,  with  the  option  on  the  part  of 
the  negro  to  save  his  $2  and  waive  bis  right  to 
vote,  in  other  words  with  the  requiremeot  of 
paying  $2  for  the  privilege  of  voting,  a  white 
majority  will  be  secured  to  the  state,  if  not 
permanently,  certainly  for  a  long  series  of 
years. 

This  honorable  court,  the  guardian  of  the 
Constitution,  and  the  final  arbiter  of  the  rights 
and  liberties  of  the  citizen,  will  uphold  and 
preserve  in  its  integrity  a  constitutional  safe- 
guard which  was  conceived  and  brought  forth 
in  a  spirit  of  patriotism  and  mutual  conces- 
sions, and  whicn  has  brought  to  the  people  of 
this  state  the  blessings  of  peace  and  repose,  in 
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place  of  the  disorders  and  dangers  that  for- 
merly attended  tlie  operation  of  unlimited  suff- 
rage. 

There  was  no  concealment  of  the  purpose  of 
the  convention  to  make  the  payment  of  the  poll 
tax  a  condition  of  the  suffrage. 

If  the  poll  tax  was  not  to  be  a  condition  of 
the  suffrage,  and  if  its  payment  was  not  to  be 
made  in  effect  optional  by  the  poorer  classes 
who  owned  no  taxable  property,  in  other  words 
if  the  contention  of  the  appellee  is  not  correct, 
then  the  following  questions  are  incapable  of 
any  reasonable  and  mtelligent  solution.  Why 
should  the  convention  have  levied  a  poll  tax  at 
all  and  fixed  its  amount?  This  is  a  subject  of 
ordinay  legislation,  and  not  one  of  the  func- 
tions or  a  Constitution. 

Why  should  the  convention  have  refused  to 
allow  the  provision  to  stand,  making  the  pay- 
ment of  the  poll  tax  compulsory?  Why  tie 
the  hands  of  the  legislature  in  this  subject  if 
the  purpose  was  simply  confined  to  the  collec- 
tion of  a  poll  tax  per  aef 

Why  should  the  Constitution  have  declared 
that  no  criminal  proceedings  should  be  had  for 
the  collection  of  the  poll  tax? 

Why  should  the  Constitution  provide  that  a 
poll  tax  should  be  a  lien  on  one  class  of  prop- 
erty and  that  it  should  not  be  a  lien  upon  or 
bind  another  class  of  property? 

Why  should  it  declare  that  the  legislature 
could  not  charge  it  upon  or  make  it  a  lien  on 
exempt  property?  And  that  it  might  be  a  lien 
on  nonexempt  property? 

That  the  legislature  in  collecting  the  poll 
tax,  and  as  a  convenient  mode  of  collecting  it, 
might  make  it  a  lien  in  advance  on  taxable 
property. 

But  that  the  legislature  may  not  make  it  a 
lien  in  advance  on  exempt  property,  as  a 
means  of  collecting  the  tax,  but  may  provide 
for  a  lien  by  a  levy  or  distress. 

That  the  legislature  mav  not  create  a  lien. 
But  that  the  tax  collector  is  left  free  to  get  a 
lien  by  a  levy. 

That  the  poll  tax  is  to  be  collected  out  of 
any  property.  But  that  in  collecting  out  of 
exempt  property,  no  lien  can  be  creatS,  in  aid 
of  its  collection. 


Cooper*  Ch.  J.»  delivered  the  opinion  of 
the  court: 

The  appellant,  the  sheriff  and  tax  collector 
of  Hinds  county,  seized  an  article  of  house- 
hold furniture,  which  is  by  law  exempt  from 
taxation,  to  cover  the  payment  of  a  poll  tax 
due  by  the  appellee.  The  appellee  thereupon 
sued  out  a  writ  of  injunction  to  restrain  the  sale 
of  or  further  proceeding  against  said  propertv, 
and,  on  final  hearing,  the  injunction  was  made 
perpetual.  From  that  decree,  the  tax  collector 
appeals. 

There  are  no  controverted  facts  in  the  case. 
It  is  admitted  thai  the  tax  is  due  and  unpaid, 
and  that  the  proceeding  is  in  all  respects  regu- 
lar if  the  property  seized  by  the  officer  was 
subject  to  be  taken  and  sold  for  the  tax.  The 
question  involved  is  whether  nontaxable  prop- 
erty may  be  sold  for  the  payment  of  poll  taxes, 
and  the  sol u Hon  of  this  question  rests  upon 
construction  of  g  248  oi  our  Constitution, 
which  is  as  follows:    '*A  uniform  poll  tax  of 
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$2,  to  be  used  in  aid  of  the  common  schools, 
and  for  do  other  put  pose,  is  hereby  im- 
posed upon  every  male  inbabitant  of  this 
state  between  the  ages  of  twentv-one  and  sixty 
years,  except  persons  who  are  deaf  and  dumb 
or  blind,  or  who  are  maimed  by  loss  of  hand 
or  foot;  said  tax  to  be  a  lien  only  upon  tax- 
able property.  The  board  of  supervisors  of 
any  county  may,  for  the  purpose  of  aiding  the 
common  schools  in  that  county.  Increase  the 
poll  tax  in  said  county,  but  io  no  case  shall 
the  entire  poll  tax  exceed  in  any  one  year 
$8  on  each  poll.  No  criminal  proceedings 
shall  be  allowed  to  enforce  the  collection  of  the 
poll  tax."  The  question  is,  What  is  meant  by 
that  part  of  this  section  which  declares  that 
**8aid  tax  to  be  a  lien  onlv  upon  taxable  prop- 
erty?" and  this  is  determinable  by  the  inquiry 
in  what  sense  the  word  ''Hen"  is  employed. 
For  the  tax  collector  it  is  contended  that  the 
word  was  used  to  designate  that  right  or  condi- 
tion created  and  fixed  by  oiu:  then-existing 
statutes,  by  which  a  charge  or  lien  was  given 
to  the  state  and  its  counties  upon  all  property 
assessed  for  taxes,  which  lien  took  relation 
back  to  the  1st  day  of  February  of  the  year  in 
which  the  property  was  assessed  and  the  tax 
levied,  and  by  virtue  of  which  the  property, 
into  whosesoever  hands  it  might  come,  was 
liable  to  seizure  and  sale.  This  statutory  lien, 
it  is  correctly  argued,  did  not  render  the  prop- 
erty in  the  hands  of  the  owner  to  whom  it  was 
assessed  liable  to  seizure  for  taxes,  for  this  lia- 
bility arose  from  the  facts  of  his  ownership 
and  the  assessment  of  the  property  and  the 
levy  of  the  taxes  thereon.  And  so  it  is  con- 
tended that  the  purpose  of  the  constitutional 
provision  is  simply  to  declare  that  no  lien  shall 
be  created  upon  nontaxable  property  which 
would  "Tender  it  liable  to  the  poll  tax  to  the 
owner  after  it  has  passed  into  the  hands  of  third 
persons.  For  the  appellee  it  is  argued  that  the 
word  *'lien"  is  used  in  its  broadest  sense,  and  ex- 
cludes not  only  the  idea  of  a  technical  lien  en- 
forceable against  third  persons,  but  excludes 
also  all  right  or  power  in  the  legislature  or  any 
executive  officer  or  in  any  court  to  proceed 
against,  to  charge,  or  to  subject,  nontaxable 
property  to  the  payment  of  the  poll  tax.  Ck)un- 
sel  for  the  respective  parties  press  upon  the  at- 
tention of  the  court  with  great  earnestness 
those  matters  which,  if  viewed  alone,  would 
lead  to  the  one  or  the  other  construction  con- 
tended for.  In  our  opinion,  they  are  all  of 
importance,  and  are  to  be  considered. 

In  construing  the  Constitution,  we  are  to  re- 
sort to  such  rules  as  would  aid  in  the  con- 
struction of  a  statute,  keeping  always  in  view 
the  fact  that,  while  statutes  descend  into  par- 
ticulars and  details,  constitutioDS  deal  usually 
in  generalities,  and  furnish  along  broad  lines 
the  framework  of  government.  In  Daily  v. 
Swop/*,  47  Miss.  867.  it  was  said:  "The  Con 
stitutiun  is  a  law,  differing  only  from  a  statute 
as  it  is  of  superior  and  paramount  force,  irre- 
pealable  by  the  legislature,  and  wbich  pre- 
scribes, where  it  conflicts  with  a  statute. 
When  the  framers  of  the  Constitution  employ 
terms  which  in  legislative  and  judicial  inter- 
pretation have  received  a  definite  meaning 
and  application,  which  may  be  more  restricted 
or  general  than  when  employed  in  other  rela- 
tions, it  is  a  safe  rule  to  give  to  them  that  sig- 
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nificatioo  sanctioned  by  the  legislative  and 
ludlcial  use."  To  fina  the  meaning  of  the 
language  of  the  Constitution,  we  are  to  look  to 
the  existing  t)ody  of  the  law,  whether  commoa 
or  statutory  (Endlich,  Interpretation  of  Stat- 
utes, §  520);  to  former  constitutions  (AUeghtnff 
County  V.  Oibton,  90  Pa.  897.  85  Am.  Rep. 
670);  to  existing  evils;  to  the  objects  and  pur- 
poses to  be  accomplished*,  and  to  the  remedies 
intended  to  be  provided  (Cooley,  Const.  Lim. 
70;  Pso^,  Lee,  v.  Chautauqua  Ominty  8uper$. 
48  N.  Y.  10;  Endlich,  Interpretation  of  Stat- 
utes. §  618). 

We  know  that  a  large  part  of  the  property 
of  this  state  has  for  many  years  been  exempt 
from  taxation.  Since  the  year  1871 .  there  have 
been  exempt,  among  other  things,  the  wearing 
apparel  of  all  persons,. provisions  in  band  neces- 
sary for  family  consumption,  and  farming 
produce  raised  in  this  state  in  the  hand  of  the 
producer,  one  gun,  all  poultry,  household  fur- 
niture not  to  exceed  in  value  $200,  two  cows 
and  calves,  ten  head  of  bogs,  ten  head  of  sheep 
or  goats,  colts  foaled  in  the  state  under  three 
years  old,  farming  utensils  used  for  agricultural 
purposes,  the  tools  of  any  mechanic  neoessarr 
for  carrying  on  his  trade,  the  libraries  of  aU 
persons,  and  pictures  and  works  of  art  not  kept 
or  offered  for  sale  as  merchandise.  The  valua- 
tion of  real  and  personal  property  for  taxation 
in  the  year  1880  was  $165,847,884.  If  to  this 
be  added  the  assessment  value  of  railroads  in 
the  state  approximately,  $'i4,000,000.  we  have 
total  value  of  taxable  property,— $189,847,384. 
By  the  eleventh  census  of  the  United  States^ 
the  value  of  the  agricultural  products  of  this 
state  for  the  year  1889  was  given  at  $78,342,- 
995.  There  were  in  the  state  in  that  year  144,- 
818  farms.  If  to  each  farm  it  be  assumed 
that  there  was  of  all  other  exempt  property 
the  value  of  $25,  there  would  be  $8,607,950  to 
be  added,  making  a  total  valuation  of  prop- 
erty exempt  from  taxation  of  $76,950,045.  Of 
this  exempt  properly,  probably  fully  one  half 
was  in  cotton,  the  staple  agricultural  product, 
and  this,  in  the  course  of  the  year,  all  pasaed 
out  of  the  hands  of  the  procucer.  There  Is 
great  force,  therefore,  in  the  sugipestion  that 
the  framers  of  the  Constitution  did  not  intend 
to  provide  that  one  third  of  the  property  of  the 
state  should  be  held  exempt  from  a  tax  inn- 
posed  by  the  convention  itself  in  aid  of  a 
cherished  object, — the  common  schools  of  the 
state, — but  only  intended  that  the  property 
should  not  be  subjected  after  it  baa  passed 
into  the  hands  of  third  persons,  Innoceni  pur- 
chasers of  our  great  staple. 

But  we  are  not  to  look  to  the  existing  stat- 
utes alone  to  determine  in  what  sense  the  word 
"  lien"  was  used.  We  are  to  consider  the  cod- 
dition  of  things  as  existing  at  the  time,  and  es- 
pecially must  we  note  tijose  grave  and  per- 
meating forces  for  evil  which  were  known  by 
all  men  to  exist,  the  silent  and  increasing  in- 
fluences of  which  were  corrupting  the  public 
conscience,  and  threatening  to  involve  in  com- 
mon ruin  the  morals  and  civilization  of  one 
race,  and  the  liberty  and  safety  of  another.  It 
is  not  the  province  of  this  court  to  consider 
with  whom  rested  the  fault  which  gave  origin 
to  the  conditions  under  which  the  convention 
was  assembled.  We  deal  with  them  only  aa 
existing  facts,  forming  a  part  of  the  history  of 
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die  Urnes.    We  consider  tbem  because  we  are 
"BvorkiDg  to  discover  tbe  seDse  in  which  an  am- 
biguous word  was  employed  by  the  conven 
tion,  and  because,  as  existiog  facta,  they  cast  a 
light  upon  tbe  question  under  investigation. 
It  cannot  be  doubted  that  the  question  involved 
in  the  proper  settlement  of  the  electoral  fran- 
cbise  had  been  the  subject  of  more  reflection 
«nd  thought  for  a  period  of  many  years  than 
was  bestowed  apon  all  other  subjects  as  to 
which  our  Constitution  underwent  material 
change.    Not  only  in  this  state,  but  through- 
out our  sister  states,  thoughtful  and  anxious 
men  turned  upon  the  solution  of  tbe  question 
all  the  light  to  be  gathered  from  history  or 
speculation.    Our  unhappy  state  had  passed  in 
rapid  succession  from  civil  war  through   a 
period  of  military  occupancy,  followed  by  an- 
other, in  which  the  control  of  public  ufalrs 
bad  passed  to  a  recently  enfranchised  race,  un- 
fitted by  educational  experience  for  the  respon- 
sibility thrust  upon  it.    This  was  succeeded  by 
a  semimilitary,  semicivil  uprising,  under  which 
the  white  race,  inferior  in  number,  but  superior 
in  spirit,  in  governmental  instinct,  and  in  in- 
telligence, was  restored  to  power.    Tbe  anom- 
aly was  then  presented  of  a  government  whose 
distiDCtive  characteristic  was  that  it  rested  upon 
the  will  of  the  majority,  being  cootrolled  and 
administered  by  a  minority  of  those  entitled 
under  its  oreanic  law  to  exercise  tbe  electoral 
franchise.    The  habitual  disregard  of  ooe  law 
not  only  brings  it  finally  into  contempt,  but 
tends  to  weaken  respect  for  all  other  laws. 
Tbe  most  dangerous  and  insidious  form  in 
which  this  evil  cao  exist  is  that  which  mani- 
fests itself  in  the  disregard  of  public  rather 
than  private  right,  for  not  only  are  the  conse- 
quences more  widely  diffused,  and  less  rapidly 
eradicated,  but,  because  no  particular  right  of 
individuals  is  directly  involved,  resistance  is 
less  prompt,  and  the  evil  progresses  to  danger- 
ous proportions  before  its  existence  is  noted. 
Not  only  was  the  question  of  the  franchise  a 
most  difficult  one  for  solution  by  reason  of  its 
nature,  but  there  was  added  to  its  treatment 
the  limitations  upon  state  action  imposed  by 
the  amendments  to  the  Federal  Constitution. 
The  difficulty,  as  all  men  knew,  arose  from 
racial  differences.    The  Federal  Constitution 
prohibited  tbe  adoption  of  any  laws  under 
which  a  discrimination  should  be  made  by  rea- 
son of  race,  color,  or  previous  condition  of 
servitude. 

It  would  too  much  extend  the  volume  of  this 
opinion  to  enter  upon  a  review  and  examina- 
tion in  detail  of  all  the  provisions  of  our  recent 
Constitution  in  which  tbcsubjectof  tbe  electoral 
franchise,  and  its  cognate  one  of  the  selection 
of  governmental  agencies,  is  dealt  with.  We 
deal  with  so  much  only  as  is  necessary  to  a 
determination  of  the  question  involved.  He 
who  reads  the  Constitution  of  1869  and  that  of 
1890  will  have  his  attention  arrested  by  the 
marked  difference  in  tbe  number  and  character 
of  the  provisions  upon  the  franchise,  and  the 
selection  of  the  chief  magistrate  of  the  state. 
Tbe  Constitution  of  1869,  in  its  single  article 
on  the  franchise  (§  2,  art  7),  provided  simply 
that  ''an  male  inhabitants  of  this  state,  except 
idiots  and  insane  persons  and  Indians  not 
taxed,  citizens  of  the  United  States,  or  natural- 
ized, twenty-one  years  old  and  upward,  wbo 
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have  resided  in  this  state  for  six  months  and  in 
the  county  one  month  next  preceding  the  day 
of  election  at  which  said  inhabitant  offers  to 
vote,  and  who  are  duty  registered  according  to 
tbe  requirements  of  §  8  of  this  article,  and  who 
are  not  disoualifled  br  reason  of  any  crime, 
are  declared  to  be  ouly  qualified  electors.'* 
The  governor  and  other  state  and  county  of- 
ficers were  under  this  Constitution  selected  by 
popular  election.  The  corresponding  article 
In  the  Constitution  of  1890(^241)  is  as  follows: 
'*  Every  male  inhabitant  of  tbe  state,  except 
idiots,  insane  persons,  and  Indians  not  taxed, 
who  is  a  citizen  of  the  United  States  twenty- 
one  years  and  upwards,  who  has  resided  in  tbe 
state  for  two  years  and  one  year  in  the  election 
district,  or  in  the  incorporated  town  or  city  in 
which  he  offers  to  vote,  and  who  is  duly  reg- 
istered as  provided  in  this  article,  and  who  has 
never  been  convicted  of  bribery,  burglary, 
theft,  arson,  obtaining  money  or  goods  under 
false  pretenses,  perjury,  forgery,  embezzlement 
or  bigamy,  and  who  has  paid  on  or  before  the 
first  day  of  February  of  the  year  of  which  he 
shall  offer  to  vote,  all  taxes  which  may  have 
been  legally  required  of  him,  and  which  he  has 
bad  an  opportunitvof  paying  according  to  law 
for  the  two  preceding  years,  and  wbo  shall  pro- 
duce to  tbe  officers  holding  the  election  satis- 
factory evidence  that  he  has  paid  said  taxt-s,  is 
declared  to  be  a  qualified  elector;  but  every 
minister  of  the  gospel  in  charge  of  an  ortranized 
church  shall  be  entitled  to  vote  after  six 
months'  residence  in  the  election  district  if 
otherwise  qualified."  By  other  provisions, 
representation  in  the  house  and  senate  was  ap- 
portioned among  the  counties,  and  tbe  counties 
were  arranged  in  three  groups,  and  tbe  mini- 
mum representation  to  which  each  group  should 
be  entitled  in  the  house  was  fixed;  but  it  was 
provided  that  a  reduction  in  the  number  of 
senators  and  representatives  might  he  made  by 
the  legislature,  if  the  same  be  uniform  in  each 
of  the  said  three  divisions.  To  the  election  of 
the  governor  by  the  popular  vote,  it  is  neces- 
sary that  some  person  shall  receive  not  only  a 
nui^oritv  of  tbe  popular  vote,  but  also  a  ma- 
jority of  "electoral  votes,"  which  are  votes  dis- 
tributed among  the  several  counties  in  propor- 
tion to  the  number  of  representatives  to  which 
they  are  respectively  entitled.  If  no  person 
shall  receive  such  majorities,  then  the  house  of 
representatives  is  required  to  choose  a  governor 
from  the  two  persons  who  shall  have  received 
the  highest  number  of  popular  votes.  Const. 
§Si  254-256,  140,  141. 

If  we  look  at  the  map  of  the  state,  and  at 
the  census  reports,  showing  the  racial  distribu- 
tion of  our  population,  and  consider  these  in 
connection  with  tbe  apportionment  of  the  Con- 
stitution, it  will  at  once  appear  that,  unless 
there  shall  be  a  great  shifting  of  population, 
the  control  of  tbe  legislative  department  of  the 
state  is  so  fixed  in  tbe  counties  having  majori- 
ties of  whites  as  to  render. exceedingly  improb- 
able that  it  can  be  changed  in  tbe  near  future 
by  the  ordinary  flow  of  immigration,  or  by  the 
growth  by  births  among  our  own  people.  The 
election  of  the  chief  executive  of  tbe  state  is 
also  largely  affected  by  the  same  means.  It  is 
in  the  highest  degree  improbable  that  there  was 
not  a  consistent,  controlling  directing  purpose 
governing    the   convention    by   which    these 
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ficbemes  were  elaborated  and  fixed  in  tbe  Con 
»titut1on.  Witbin  tbe  field  of  permissible  ac- 
tion under  tbe  limitations  imposed  by  the  Fed- 
eral Constitution,  tbe  convention  swept  tbe 
circle  of  expedients  to  obstruct  tbe  exercise  of 
tbe  f  rancbise  by  the  negro  race.  By  reason  of 
its  previous  condition  of  servitude  and  depend- 
ence, this  race  bad  acquired  or  accentuated 
peculiarities  of  babit,  of  temperament,  and  of 
character,  which  clearlv  distinguished  it  as  a 
race  from  that  of  tbe  whites, — a  patient,  docile 
people,  but  careless,  landless,  and  migratory 
wiibin  narrow  limits,  without  forethought,  and 
its  criminal  members  given  rather  to  furtive 
offenses  than  to  the  robust  crimes  of  tbe  whites. 
Restrained  by  the  Federal  Constitution  from 
discrimiDating  against  tbe  negro  race,  the  con- 
vention discriminated  against  its  characteristics 
and  the  offenses  to  which  its  weaker  members 
were  prone.  A  voter  who  should  move  out  of 
bis  election  precinct,  though  only  to  an  adjoin- 
ing farm,  was  declared  ineligible  until  bis  new 
residence  should  have  continued  for  a  year. 
Payment  of  taxes  for  two  years  at  or  before  a 
date  fixed  many  months  anterior  to  au  election 
is  another  requirement,  and  one  well  calculated 
to  disquabfy  tbe  careless.  Burglai^,  theft, 
arson,  and  obtaioin^  money  under  false  pre- 
tenses were  declarea  to  be  disqualificatioos, 
while  robbery  and  murder  and  other  crimes  in 
which  violence  was  the  principal  ingredient 
were  not. 

In  the  article  of  franchise  is  found  tbe  sec- 
tion we  have  under  consideration.  True,  as 
argued  by  counsel,  it  was  a  revenue  measure, 
for  it  imposes  a  tax.  But  it  is  also  true  that 
the  payment  of  the  tax  is  one  of  tbe  qualifica- 
tions of  an  elector,  and  tbe  question  is  whether 
its  primary  purpose  is  for  revenue,  with  inci- 
dental disqualification  to  vote  attached  upon 
its  nonpayment,  or  wbetber  tbe  tax  was  levied 
primarily  as  an  additional  disqualification  to 
those  who  should  not  pay  it,  with  tbe  incident 
of  revenue  derivable  from  those  who  should 
pay.  It  is  to  be  noted  that  the  section  is  a  part 
of  tbe  article  on  franchise,  and  not  of  that  on 
common  schools,  in  aid  of  whicb  the  tax  was 
levied,  and  where  it  would  more  appropriately 
be  placed  as  a  revenue  measure.  This  is  not 
of  great  importance,  but  is  of  some  weight. 
When  a  Constitution  is  submitted  to  tbe  vote 
of  the  people,  and  becomes  operative  only 
when  adopted  by  them,  we  are  aware  of  tbe 
rule  that  the  debates  of  the  convention  and  tbe 
journals  showing  bow  and  when  amendments 
were  introduced,  and  the  course  of  procedure, 
are  of  little  weight.  The  reason  is  that,  under 
such  circumstances,  it  is  not  so  much  what  tbe 
members  of  tbe  convention  thought  or  said 
upon  a  given  subject,  as  what  tbe  people  in- 
tended to  declare  by  adopting  tbe  instrument, 
that  is  material.  But  it  must  be  remembered 
that  our  Constitution  was  never  submitted  to 
the  people.  It  was  put  in  operation  by  the 
body  whicb  framed  it,  and  therefore  tbe  ques- 
tion is  what  that  body  meant  by  the  language 
used.  In  this  view,  tbe  following  history  of 
the  subject  of  poll  taxes,  as  appearing  in  the 
iouroals  of  the  convention,  will  cast  some 
light  upon  the  question  involved:  The  poll 
tax  was  first  suggested  by  some  amendments 
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offered  by  Mr.  Calboon  (the  president  of  tbe 
convention),  of  whicb  800  copies  were  ordered 
to  be  printed,  and  the  amendments  were  re- 
ferred to  tbe  appropriate  committees.  Tbe 
poll-tax  section  was  among  the  amendments 
relating  to  franchise,  and,  as  offered,  provide! 
that  its  payment  should  be  a  prerequisite  to 
entitle  one  to  vote,  but  "no  penalty  other  than 
levy  and  sale  of  landed  property  shall  ever 
be  exacted  for  its  nonpayment.^  Journals, 
p.  88.  The  7th  section  of  the  article  on 
education,  as  reported  bv  the  committee 
on  that  subject,  was  as  follows:  '*The  leg- 
islature shall  levy  a  poll  tax  of  $2  a  he^ 
in  aid  of  the  common  school  fund,  and  for 
no  other  purposes,  and  the  payment  of  said 
tax  shall  be  made  compulsory,  under  such  con- 
ditions and  exceptions  as  may  be  deemed  best 
by  tbe  legislature."  Id.  p.  121.  As  reported 
to  the  convention  by  tbe  committee  on  fran- 
chise, the  clause  now  under  consideration  read 
as  follows:  "Said  tax  to  be  a  lien  on  taxable 
property."  Id.  p.  185.  As  adopted,  it  was  in 
its  present  form.  Id.  p.  228.  It  is  evident, 
therefore,  that  the  convention  bad  before  it 
for  consideration  two  antagonistic  propositions: 
One,  to  levv  a  poll  tax  as  a  revenue  measure, 
and  to  make  its  payment  compulsorv;  the 
other,  to  impose  tbe  tax  as  one  of  many  devices 
for  excluding  from  the  franchise  a  large  num- 
ber of  persons,  which  class  it  was  impracticable 
wholly  to  exclude,  and  not  desirable  wholly  to 
admit.  In  our  opinion,  the  clause  was  pri- 
marily intended  by  tbe  framers  of  the  (in- 
stitution as  a  dog  ui>on  the  francbise,  and 
secondarily  and  incidentally  only  as  a  means  of 
revenue. 

Having  reached  this  conclusion,  it  follows  as 
a  corollary  that,  when  the  language  used  is 
susceptible  of  two  constructions,  it  must  be  so 
construed  as  to  carry  into  effect  the  purpose  of 
tbe  convention.  It  is  evident  that,  tbe  more 
the  payment  of  the  tax  is  made  compulsory,  tbe 
greater  will  be  tbe  number  by  whom  it  will  be 
paid,  and  therefore  the  less  effectual  will  be 
the  clause  for  tbe  purpose  it  was  intended.  It 
cannot  be  denied  that  it  was  the  purpose  of 
tbe  convention  to  declare  a  different  rule  in 
reference  to  property  subject  to  taxation  and 
that  which  was  exempt;  and,  when  we  con- 
sider the  fact  that  a  very  large  proportion  of 
those  it  was  thought  desirable  to  exclude  from 
tbe  exercises  of  tbe  franchise  owned  no  other 
property  than  that  whicb  had  for  many  years 
been  exempted  from  taxation,  tbe  conclusion 
becomes  irresistible  that  it  was  intended  to 
leave  the  payment  of  the  tax  to  the  voluntary 
action  of  those  who  owned  no  other  than  non- 
taxable propertv. 

Having  reached  this  conclusion,  it  is  not 
deemed  necessary  to  examine  and  review  tbe 
various  statutes  which  have  been  brought  to 
our  attention.  They  were  all  brought  forward 
into  the  Code  of  1892  from  the  Code  of  1880, 
which  was  enacted  under  our  former  Consti- 
tution, in  which  there  were  no  restrictions. 
They  must  now  be  confined  in  their  operations 
to  such  property  as  is  within  the  competency 
of  the  legislature  to  subject  to  seizure  and  sale. 

The  decree  i$  c^rmed. 
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Edgar  M.  WESTERVELT,  Receiver  of  Citi- 
zens' National  Bank  of  Grand  Island,  f^. 
in  Ehr., 

•. 

George  A.  MOHRENSTECHER  ei  oL 

CreFed.Bep.ua.) 

1.  The  bond  of  %  emahtor  of  a  lUitloiial 
t  bank  for  the  faithful  performanoe  of  his  duties 
**for  and  durloflr  all  tJietime  he  shall  hold  the  said 
i  offloe"  ooveiB  defaults  in  years  subsequent  to  that 
Id  which  it  Iskriven,  notwltbstandinff  the  by-laws 
of  .Che  bank  provlde«that  the  cashier  shall  be 
elected  annually,  and  a  resolution  appointinff 
Um  to  the  offloe  was  pasBed  in  each  year,  as  the 
act  of  Oon^ress  relatiuflr  to  national  banks  pro- 
Tides  that  the  cashier  may  be  dismissed  at  pleas- 
ure of  the  board  of  directors,  and  the  Urst  appoint- 
ment under  such  act  is  for  an  unlimited  term. 

S.  It  Is  no  defense  to  an  action  npon  the 
bond  of  a  eashier  of  a  national  bank  for  mis- 
approi^lation  of  money  and  ezcesbive  loans  that 
the  l>ank  or  its  receiver  has  obtained  judirments 
upon  the  notes  taken  \x9  the  cashier  for  such 
money  and  loans. 

(Auffust  81«  18ML) 

ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Nebraska  to  re- 
Tiew  a  judgment  in  fayor  of  defendants  in  an 
action  brought  to  enforce  liability  oo  the  bond 
of  a  bank  cashier.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Before  Caldtoeil,  Sanborn,  and  Thayer,  Cir- 
cuit Judges. 

Messrs,  0«  A,  Abbott  and  Raliih  W. 
BreckinridM*  for  plaintiff  in  error: 

The  office  of  cashier  of  the  Citizens' Katiooal 
Bank  of  Grand  Island,  Nebraska,  was  not  an 
annual  office.  The  directors  of  said  bank  had 
no  power  to  hire  a  cashier  for  a  specified  time, 
and  George  A  Mohrenstecher  held  the  office  of 
cashier  from  the  time  be  qualified  as  such  un- 
til the  suspension  of  the  bank,  at  the  pleasure 
of  the  board  of  directors. 

No  by-law  could  make  this  an  annual  office. 

Bank  of  United  States  ▼.  Dandridge,  25  U. 
8.  12  Wheat  64,  6  L.  ed.  552;  Bullard  v.  Na- 
tional Eagle  Bank,  85  U.  8.  18  Wall.  589,  21 
L.  ed.  928;  Lagan  County  Nat.  BankY,  Town- 
send,  139  U.  8.  67,  86  L.  ed.  107;  HarHngton 
▼.  First  Nat,  Bank,  1  Thomp.  &  C.  861: 
Union  Bank  ▼.  Ridgely,  1  Harr.  &  G.  824; 
Dedham  Bank  y.  Chickering,  8  Pick.  885;  Am- 
herst Bank  v.  Boot,  9  Met.  522. 

In  the  absence  of  any  allegation  on  the  part 
of  the  sureties  of  knowledge  on  their  part  of 
the  existence  of  the  by-law  in  question,  they 
are  conclusiyely  presumed  to  have  contracted 
solely  with  reference  to  the  statutory  term  of 
offloe,  and  can  claim  no  rights  or  exemptions 
under  such  by-law. 

The  language  of  the  bond  In  suit  is  broad 
enough  to  coTer  the  whole  time  that  Mohren- 
stecher filled  the  office  of  cashier. 

State,  Jackson  Titp.,  v.  Berg,  60  Ind.  496; 
Thompson  ▼.  State^  87  Miss.  518;  Placer  County 

NonL^FOr  bonds  of  cashiers,  see  also  HcShane 
T.  Howard  Bank  (Md.)  10  L.  B.  A.  6S2;  Walden  Nat. 
Bank  ▼.  Birch  (N.  Y.)  U  L.  B.  A.  2iL 
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T.  Diekerson,  46  Cal.  12;  State,  OuUey,  y.  Dan- 
id,  6  Jones,  L.  444;  Sparks  ▼.  Farmer/^  Bank 
(Del)  9  Am.  L.  Reg.  N.  8.  865;  State,  Buene- 
tnan,  ▼.  Kurteeborn,  78  Mo.  98;  Long  y.  Seay, 
72  Mo.  648;  Wheeling  ▼.  Black,  26  W.  Ya.  266; 
Lynn  ▼.  Cumberland,  Tl  Md.  449;  Eseeter  Bank 
T.  Rogers,  7  N.  H.  21. 

Mr.  John  W.  Blee  also  for  plaintiff  in 
error. 

Messrs.  C.  C.  Flaasbnrir  A^d  S.  L.  CtoU* 
thardtt  for  defendants  in  error  Stull  and  O. 
A.  Mohrenstecher: 

Where  the  by-laws  of  a  national  bank  pro- 
vide that  the  directors,  at  their  first  meeting  in 
January  of  each  year,  shall  elect  a  cashier  of 
said  banl^  and  that  said  cashier  shall  hold  his 
office  for  one  year  and  until  his  successor  is 
elected  and  qualifled,  the  office  of  such  cashier 
ia  to  be  construed  as  an  annual  office. 

Chelmsford  Co.  v.  Demarest,  7  Gray,  1;  Welch 
▼.  Seymour,  28  Conn.  887. 

Whether  the  office  was  annual  or  not,  Moh- 
renstecher^s  original  appointment  was  termin- 
ated by  the  directors  on  January  14,  1890. 

Untied  States  ▼.  Kirkpatriek,  22  U.  &  9 
Wheat.  720,  6  L.  ed.  199. 

A  bond,  general  in  its  terms  and  unlimited 
as  to  time,  nevertheless  binds  the  sureties 
thereon  only  for  the  period  to  which  the  office 
may  be  limited  by  the  charter  or  bv-laws  of 
the  corporation,  or  up  to  the  time  of  the  elec- 
tion of  a  successor  to  the  incumbent  in  the  per- 
son either  of  himself  or  of  another. 

United  States  v.  Irving,  43  U.  8. 1  How.  250, 
11  L.  ed.  120;  Harris  v.  Babbitt,  4  Dill.  185; 
Savings  Bank  v.  IHunt,  72  Mo.  597,  87  Am. 
Rep.  449;  Kaw  Life  Asso.  ▼.  Lemhe,  40  Kan. 
661;  United  States  v.  Kirkpatriek,  supra;  Wa- 
pello County  V.  Bigham,  10  Iowa,  40,  74  Am. 
Dec.  370;  State  Treasurer  v.  Mann,  84  Vt. 
371,  80  Am.  Dec.  688;  Wilmington  y.  Horn,  2 
Harr.  (Del.)  190;  South  Carolina  Ins.  Co.  v. 
Smith,  2  Hill,  L.  590;  Kingston  Mut.  Ins.  Co. 
V.  Clark,  88  Barb.  196;  Dover  y.  Twombly,  42 
N.  H.  59;  Welch  y.  Seymour,  supra;  Scott 
County  V.  Ring,  29  Minn.  898;  Fresno  Enter- 
prise Co.  y.  Allen,  67  Cal.  505. 

The  suit  by  the  receiver  upon  the  notes  was 
an  election  of  remedies  and  an  adoption  and 
ratification  of  the  cashier's  act  in  making  the 
loans.  He  was  the  representative,  not  only  of 
the  bank,  but  also  of  the  creditors  and  all  par- 
ties concerned.  He  is  therefore  estopped  to 
maintain  this  action  since  it  implies  a  repudia 
tion  of  acts  which  he  has  solemnly  made  his 
own. 

Crook  y.  First  Nat.  Bank,  88[Wis.  81;  Fow- 
ler y.  Bowery  Sav.  Bank,  118  N.  Y.  450,  4  L. 
R  A.  145;  Grossman  y.  Onicersal  Rubber  Co. 
127  N.  Y.  84.  18  L.  R.  A.  91;  EquitMe  L. 
Assur.  Soc,  y.  May,  82  Ga.  646;  Hanley  v. 
Foley,  18  B.  Mon.  519;  Buckmastery,  Qrutidy, 
8  111.  626;  Uimmdmann  v.  Sullivan,  40  Cal. 
125;  Louisiana  Levee  Co.  v.  State,  81  La.  Ann. 
250;  Washburn  y.  Great  Western  Ins.  Co.  114 
Mass.  175;  Thomas  v.  Joslin,  86  Minn.  1; 
Hooker  v.  Hubbard,  102  Mass.  289;  Steinbach 
y.  Relief  Fire  Ins.  Co.  77  N.  Y.  498,  88  Am. 
Rep.  655;  Lilleyy.  Adams,  108  Mass.  50;  Mar- 
tin y.  Boyce,  49  Mich.  122. 
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A  bank  caDDOt  disafflrm  the  acts  of  its  offi- 
cers aDd  at  the  same  time  take  to  itself  the  prof- 
its accruing  under  it. 

Tbomp.  Corp.  §  4829;  HcOe  y.  Richardi,  80 
Iowa,  104. 

If  an  officer  of  a  bank  wrongfully  borrows 
its  money  and  ^ives  to  the  bank  a  note,  or 
other  evidence  of  indebtedness,  the  bank  may 
sue  bim  either  on  his  evidence  of  indebtedness, 
or  for  his  wrong,  or  for  money  had  and  re- 
ceived. If  it  elects  to  treat  him  as  a  debtor  to 
the  bank,  it  certainly  after  that  cannot  pursue 
him  further  for  his  fraud. 

Boone,  Banks  &  Banking,  §  38;  Witten  T. 
Sowlei,  33  Fed.  Rep.  11. 

A  Judgment  against  Qeorge  A.  Mohren- 
stecher  on  these  notes  is  a  bar  to  an  action 
against  him  for  the  takini^  or  making  of  these 
notes,  even  though  it  be  m  another  aspect  of 
the  transaction. 

Bale  V.  RiehardSt  supra;  Holmes,  B.  A  B.  v. 
WUlard.  125  N.  Y.  75,  11  L.  R  A.  170;  Hi- 
ddl  V.  DwineU,  89  Ga.  5H2. 

Mr.W.  H«  Thompaon*  for  defendant  in 
error  G.  A.  Mohrenstecher: 

An  excess  loan  made  by  the  cashier  of  a 
national  bank  is  not  such  an  act  as  will  give 
rise  to  a  cause  of  action  on  his  bond. 

Minor  v.  Mechanic^  Bank,  26  U.  S.  1  Pet. 
55,  7  L.  ed.  61,  note;  Union  Oold  Min.  Co.  ▼. 
Rocky  Mountain  Nat.  Bank,  96  U.  S.  640,  24 
L.  ed.  648;  a  Hare  v.  Second  Nat.  Bank,  77 
Pa.  96;  Panghorn  v.  Westlake,  86  Iowa.  546, 
Vininff  v.  Brieker,  14  Ohio  St.  381;  U?iwn 
Nat.  Rank  v  Matthetos,  98  U.  8.  624.  25  L. 
ed.  188;  Harris  v.  Runnels,  53  U.  8.  12  How. 
79. 12  L.  ed.  901;  Silver  Lake  Bank  v.  North, 
4  Johns.  Ch.  370;  Wyinan  v.  Citizentf  Nat. 
Bank,  29  Fed.  Rep.  734;  First  Nat.  Bank  v. 
Stewart,  107U.  8.676.  27  L.  ed.  592;  Thompson 
V.  St.  Nicholas  Nat.  Bank,  118  N.  Y.  325;  At- 
lantic State  Bank  v.  Savery,  82  N.  Y.  291; 
Southern  P.  R.  Oo.  ▼.  Orton,  82  Fed.  Rep. 
457. 

The  notes,  after  beinff  executed,  were  placed 
with  the  assets  of  the  Dank,  adopted  as  such 
by  all  the  bank  officers,  interest  at  10  per  cent 
per  annum  paid  from  the  date  of  each  of  the 
notes.  After  the  receiver  was  appointed,  with 
full  knowledge  of  all  the  facts,  these  notes 
were  sued,  judgments  rendered,  execution  is- 
sued, creditor's  bill  filled.  These  acts  consti- 
tuted a  ratification  of  the  respective  loans,  and 
that  the  plaintiff  is  estopped  from  prosecuting 
this  action. 

Phiilips  V.  Bossard,  36  Fed.  Rep.  99,  Winters 
T.  Armstrong,  87  Fed.  Rep.  521;  Curran  v.  Ar- 
kansas, 56  U.  8.  15  How.  304,  14  L.  ed.  705; 
Putnam  V.  New  Albany  db  8.  0.  Junction  R.  Oo. 
{"Burke  V.  Smith'\  83  U.  8. 16  Wall.  890. 21 L. 
ed.  361;  New  Albany  v.  Burke,  78  U.  8.  11 
Wall.  96.  20  L.  ed.  165;  Sawyer  ▼.  Hoag,  84 
U.  8.  17  Wall.  619,  21  L.  ed.  786. 

A  party  must  make  his  election  before  bring- 
ing the  first  suit,  and  after  he  has  once  asserted 
the  validity  of  the  contract  he  is  estopped  to 
afterwards  assert  its  invalidity,  and  when  he 
has  so  brought  the  suit,  he  has  elected  his 
remedy,  and  cannot  afterwards  institute  other 
and  further  proceedings. 

WasMntrny,  QreatWesternlns.  Co.  114 Mass. 
175;  Thomas  v.  Joslin,  86  Minn.  1;  Hooker  v. 
Hubbard,  102  Mass.   239;  SUinbaeh  v.   Relief 
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Fire  Ins.  Co.  77  N.  Y.  498,  88  Am.  Rep.  655; 
LUley  V.  Adams,  108  Mass.  50:  Martin  v 
Boyee,  49  Mich.  122;  O^rmantown  Farmer*' 
Mui.  Ins.  Co.  V.  Dhein,  48  Wis.  424,  28  Am 
Rep.  649;  Littlewort  v.  Davis,  50  Miss.  408; 
Fritts  V.  Palmer,  182  U.  8.  282,  38  L.  ed.  817. 
Wood  V  Oorry  Waterworks  Co.  44  Fed.  Rep. 
146,  12  L.  R  A.  168;  Hanley  v.  Folep,  18  B. 
Mon.  519,  Buckmaster  v.  Grundy,  8  111.  628; 
Himmelmann  v.  Sullivan,  4QQh\.  124;  Indian- 
apolis Rolling  Mill  Co.  v.  St.  Louis,  Ft.  S.  A 
W.  R.  Co.  120  U.  8.  256,  80  L.  ed.  639;  Union 
Oold  Min.  Oo,  v.  Rocky  Mountain  Nat.  Bank, 
96  U.  8.  640. 24  L.  ed.  648. 

When  the  bank  allowed  him  to  make  one 
load  without  objection  and  to  continue  to  make 
others,  the  repetition  of  those  acts  for  a  con- 
siderable time  without  objection  ought  to  pre- 
clude it  from  making  them  the  ground  of  an 
action  against  him  for  damaees  therefor,  on 
the  principle  volenti  non  Jit  injuria. 

Holmes,  B.  d  H.  ▼.  WiUard,  126  N.  Y.  76, 11 
L.  R  A.  170. 

Sanborn,  Circuit  Judge,  delivered  the 
opinion  of  the  court: 

This  was  an  action  upon  the  bond  of  the 
cashier  of  the  Citizens'  National  Bank  of 
Grand  Island,  Nebraska,  brought  by  Edgar  M. 
Wester velt.  the  receiver  of  that  Imnk.  The 
defendant  In  error  Gkorge  A.  Mohrenstecher 
was  the  cashier,  and  the  principal,  and  Mary 
Mohrenstecher,  Otto  A.  Morenstecher,  and 
William  8tull  were  the  sureties,  on  the  bond. 
Judgment  was  rendered  against  the  plaintiff 
below  upon  the  pleadings,  on  the  ground  that 
the  office  of  cashier  of  this  bank  was  an  annual 
office,  and  that  the  delinquencies  charged  in 
the  petition  occurred  after  the  expiration  of 
the  year  during  which  the  bondsmen  were  lia- 
ble. The  facts  material  to  the  questions  pre- 
sented to  this  court,  which  were  disclosed  by 
the  pleadiugs,  are:  The  Citizens'  National 
Bank  of  Grand  Island,  Nebraska,  was  a  na 
tional  banking  ass<  ciation  engaged  in  the  busi- 
ness of  bankmg  from  some  time  anterior  to 
January,  1889,  until  on  December  4.  1893,  it 
suspended  payment  and  went  into  the  hands 
of  the  plaintiff  in  error,  who  was  appointed 
its  receiver  bv  the  comptroller  of  the  currency. 
The  national  bank  act  provides  that  such  a 
banking  association  shall  be  a  body  corporate 
and  shall  have  power  c 

"Fifth.  To  elect  or  appoint  directors,  and  by 
its  board  of  directors  to  appoint  a  president, 
vice-president,  cashier,  and  other  officers,  de- 
fine their  duties,  require  bonds  of  them  and  fix 
the  penalty  thereof,  dismiss  such  officers  or  an  v 
of  them  at  pleasure,  and  appoint  others  to  fill 
their  places.  8ixth.  To  prescribe,  by  its  board 
of  directors,  by-laws  not  inconsistent  with  law, 
regulating  the  manner  in  which  its  stock  shall 
be  transferred,  its  directors  elected  or  ap- 
pointed, its  officers  appointed,  its  property 
transferred,  its  general  business  conducted,  and 
the  privileges  granted  to  it  by  law  exercised 
and  enjoved."  13  8Ut.  at  L.  chap.  106,  p.  101, 
§  8;  U.  6  Rev.  8tat.  §  6186,  p.  993. 

The  articles  of  association  of  this  bank  pro- 
vided: '*The  board  of  directors  shall  have  power 
.  .  to  elect  or  appoint  a  cashier  and  such 
other  officers  and  clerks  as  may  be  required  to 
transact  the  business  of  the  association;  to  fix 
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ibe  salaries  to  be  paid  to  tbem,  and  cootiaue 
them  in  office  or  dUmiss  them,  as  in  the  opin- 
ioo  of  a  majority  of  the  board  the  interests  of 
tbe  association  mav  demand." 

The  bjlaws  of  the  association  provided 
that  the  cashier  of  the  bank  should  be  elected 
«t  tbe  first  meeting  of  tbe  board  of  directors  in 
Jmnuaiy  of  each  year;  that  he  should  give  a 
bond  in  tbe  sum  of  $10,000,  and  should  hold 
his  office  one  year,  and  until  his  successor 
should  be  elected  and  qualified.  One  D.  H. 
Vieths  was  appointed  cashier  of  this  bank  at 
the  annual  meeting  of  its  board  of  directors 
in  January,  18i^9,  and  resigned  in  May  of  that 
year.  Thereupon  theboara  of  directors  passed 
this  resolution:  ''Resolved,  That  Georse  A 
Mohrenstecher  be  appointed  cashier  of  this 
bank;"  and  Mohrenstecher  entered  upon  tbe 
discbar^  of  his  duties  as  cashier,  and  contin- 
ued to  discharge  them  until  the  bank  suspended 
on  December  4.  1893.  On  August  18,  1889, 
tbe  defendants  in  error  delivered  their  bond  in 
the  sum  of  $10,009  to  the  bank,  and  tbe  Intter 
accepted  it,  and  nerer  thereafter  took  any  other 
bond  to  secure  the  faithful  discharge  of  the 
duties  of  this  cashier.  This  bond  contained 
no  recital  of  the  time  or  term  for  which  Moh- 
renstecher was  appointed,  and  no  reference  of 
any  kind  to  his  appointment,  or  to  the  time 
during  which  the  obligors  bound  themselves 
to  be  responsible  for  his  acts,  except  that  which 
18  contained  in  the  following  condition  of  the 
bond,  tu.: 

'^The  condition  of  the  above  obligation  is 
snob  that  whereas  the  above-bound  Qeo.  A. 
Mohrenstecher  has  been  appointed  cashier  of 
tbe  Citizens*  Nat.  Bank  of  Grand  Island, 
Nebr.,  by  reason  whereof  he  will  receive  into 
hia  hands  and  have  under  his  care  and  charge 
money,  goods,  and  chattels,  and  other  things 
tbe  property  of  said  bank.  Now,  if  the  said 
Geo.  A.  Mohrenstecher  for  and  during  aU  the 
time  he  shall  hold  the  said  office  of  cashier  (>f 
the  said  bank  shall  execute  the  duties  thereof 
with  integrity  and  fidelity,  and  will  faithfully 
perform  and  fulfil  the  trust  thereby  in  him  re- 
posed, and  well  and  truly  at  all  times  when 
thereunto  required,  account  for  and  render  over 
to  said  bank  all  moneys,  goods,  chattels,  and 
other  things  the  property  of  said  bank  that 
may  come  into  his  hands,  possession,  or  con- 
trol, 80  that  no  default,  fraud,  or  failure  shall 
happen  or  be  occasioned  by  any  neglect  or 
failure  on  his  part  to  perform  his  duties  as 
such  cashier,  then  this  obligatinn  shall  be  void, 
otherwise  it  shall  remain  in  full  force  and  vir- 
tue." 

On  January  14,  1890,  and  at  the  first  meet- 
ing of  the  bcMird  of  directors  in  each  January 
thereafter,  that  board  passed  a  resolution  in 
substantially  this  form: 

'^Resolved.  Thai  Gteorge  A.  Mohrenstecher 
be  appointed  cashier  of  this  bank." 

Subsequent  to  January  14,  1890,  Mohren- 
stecher appropriated  to  his  own  use  large 
amounts  of  money  of  tbe  bank,  under  the  pre- 
tense of  loaning  it  to  himself  and  others, 
whose  promissorv  notes  he  took,  payable  to 
the  bank,  and  placed  among  its  assets.  He 
also  loaned  money  of  the  bank,  in  excess  of 
the  amounts  permitted  by  the  national  bank 
act,  to  several  persons,  upon  their  promissory 
notes.    By  these  unlawful  acts  of  its  cashier, 
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the  bank  lost  $17,821.82.  The  bank  or  ito  re 
ceiver  obtained  judgments  upon  the  various 
notes  so  taken  in  its  name,  but  has  been  una- 
ble to  collect  the  judgments.  The  defendant 
in  error  Mary  Mohrenstecher  was  a  married 
woman  when  she  signed  the  bond. 

Were  the  obligors  on  this  bond  liable  for  the 
defsults  of  the  principal  in  it  after  Januarv  14, 
1890,  under  this  slate  of  facts?  The  conten- 
tion of  their  counsel  is  that  the  office  of  cash- 
ier of  this  bank  was  an  annual  office,  and  that 
their  liability  was  limited  to  the  unexpired 
term  of  Vieths,  for  which  Mohrenstecher  was 
appointed  in  May,  1889.  It  is  familiar  law 
that,  in  cases,  wheVe  the  term  of  office  to  which 
the  principal  is  elected  or  appointed  infixed  by 
law,  the  liability  of  his  bondsmen  will  be  lim- 
ited to  the  current  term,  unless  they  expressly 
agree  to  continue  liable  after  its  expiration. 
Harrii  v.  Babbitt,  4  Dill.  185;  United  States  y. 
Irving.  42  U.  8.  1  How.  360, 259. 11 L,  ed.  120. 
124;  United  States  v.  Kirkpatriek,  22  U.  8.  9 
Wheat.  720,  6  L.  ed.  199;  Savings  Bank  v. 
Hunt,  72  Mo.  597,  87  Am.  Rep.  449;  Wapdio 
County  V.  Bigham,  10  Iowa.  89,  74  Am.  Dec. 
870;  Wardens  of  St,  Saviour^s^.  Bostock,  2  Bos. 
&  P.  175;  Dover  v.  TtoomUy,  42  N.  H.  59; 
Welch  V.  Seymour,  28  Conn.  887;  Scott  Goutty 
V.  Ring,  29  Minn.  898;  Tresno  Enterprise  Co, 
V.  Allen,  67  Cal.  505;  Biq^oto  v.  BHdge,  8 
Mass,  274;  Chelmtford  Co,  v.  Demarest,  7  Gray, 
1;  BassfU  x.  Long,  2  Maule  &  S.  868;  Peppin 
V.  Cooper,  2  Bnrn.  &  Aid.  481;  I^eadley  v. 
Evans,  2  Bing.  82;  State  Treasurer  v  Sfann^ 
84Vt.  871,  80  Am.  Dec.  688;  Kingston  Mut.Ins. 
Co,  V.  Clark,  33  'Barb.  196.  It  is  equally  well 
settled  that,  where  the  bond  recites  tbe  jength 
of  the  term  for  which  the  officer  is  elected  or 
appointed,  tbe  liability  of  the  bondsmen  is  pre- 
sumed to  be  limited  to  that  term,  in  tbe  ab- 
sence of  an  express  agreement  to  be  responsi- 
ble for  a  longer  time.  Lord  Arlington  v.  Mer- 
ricke,  8  Wms.  Saund.  411;  Liverpool  Water- 
works Go.  V.  Atkinson,  6  East,  507;  Eaw  Life 
Asso.  Y,  Lemke,  40  Kan.  661, 664.  But  a  bond 
for  the  fidelity  of  one  who  holds  hisoffice  during 
the  pleasure  of  the  appointing  power  covers  all 
delinquencies  until  he  resigns  or  is  removed. 
Exeter  Bank  v.  RogerB,  7  N.  H.  21,  28.  No 
one  denies  that  the  law  favors  sureties,  that 
doubts  of  tbe  extent  of  their  liability  are  to  be 
resolved  in  their  favor,  and  that  the  burden  of 
proof  is  upon  the  obligee  to  establish  their  lia- 
bility upon  their  bond.  But,  after  all  is  said, 
a  bond  is  nothing  but  a  contract.  It  is  the 
written  evidence  of  the  meeting  of  the  minds 
of  the  parties  to  it,  and,  subject  to  the  rules 
favoring  sureties  to  which  we  have  referred,  it 
must  be  construed  by  the  established  canons 
for  the  interpretation  of  contracts.  The  rule 
for  the  construction  of  contracts  which  prevails 
over  all  others  is  that  the  court  may  put  itself 
in  the  place  of  the  contracting  parties;  may 
consider,  in  view  of  all  the  facts  and  citcum- 
stances  surrounding  tbem  at  tbe  time  of  the 
execution  of  the  mstrument,  what  they  in- 
tended by  tbe  terms  of  their  contract,  and 
when  their  intention  is  manifest  it  must  con- 
trol in  tbe  interpretation  of  the  instrument,  re. 
gardless  of  inapt  expressions,  or  more  techni. 
cal  rules  of  construction.  Accumulator  Co,  v. 
Dubuque  Street  R,  Co,  27  U.  8.  App.  364, 
872,  12  C.  C.  A.  87,  41,  42,  and  64  Fed.  Rep 


480 


United  States  Circuit  Coubt  of  Appeals. 


Aug.. 


70,  74.  Let  us  apply  this  salutary  rule  to  the 
boud  Id  this  case.  The  act  of  Congress  under 
which  this  bank  was  organized  provided  that 
its  board  of  directors  might  appoint  a  cashier, 
require  bonds  of  him,  and  fix  the  penalty 
thereof,  and  dismiss  him  at  pleasure,  and  ap- 
point another  to  fill  his  place.  Its  articles  of 
association  provided  that  the  board  might  ap- 
point a  cashier,  fix  his  salary,  and  continue 
him  in  office,  or  dismiss  him,  as  in  the  opinion 
of  a  majority  of  the  board  the  interests  of  the 
association  might  require.  It  is  plain  that,  in 
the  absence  of  any  other  regulations,  a  cashier 
once  appointed  under  this  act  of  Congress  and 
these  articles  of  association  would  hold  his  of- 
fice until  he  resigned,  or  until  the  board  of  di- 
rectors of  the  bank  dismissed  him.  A  subse- 
quent appointment  of  the  same  man  to  the 
same  office  would  have  no  more  efifect  upon 
him,  or  upon  the  term  of  his  office,  than  a  sec- 
ond deed  of  the  same  property  by  one  who 
bad  already  conveyed  it  to  the  same  grantee 
would  have.  The  only  act  of  the  board  of 
directors  that  could  affect  the  tenure  of  his 
office,  under  the  act  of  Congress,  would  be  his 
dismissal. 

It  is,  however,  contended  that  the  by-laws 
(which  provided  that  the  cashier  should  be 
elected  at  the  annual  meeting  in  January  in 
each  year,  should  give  a  bond  in  the  sum  of 
$10,000,  and  should  hold  his  office  for  one 
year  and  until  his  successor  was  elected  and 
qualified)  made  this  an  annual  office,  and  lim- 
ited the  term  of  the  office  of  this  cashier  to  the 
unexpired  portion  of  the  year  for  which  his 
predecessor,  Yieths,  was  elected.  But  how 
could  the  bvlaws  of  this  bank  repeal  or  modify 
the  act  of  Cfoni2:re88  and  the  articles  of  associa- 
tion under  which  they  were  enacted?  The 
act  of  Congress  expressly  fixed  the  tenure  of 
office  of  the  cashier  of  this  bank.  It  expressly 
provided  that  the  board  of  directors  might  dis- 
miss the  cashier  and  certain  other  officers  "or 
any  of  them  at  pleasure  and  appoint  others  to 
fill  their  places."  It  provided  that  this  cashier 
should  always  hold  his  office  subject  to  instan- 
taneous removal  at  the  pleasure  of  the  board 
of  directors.  Nor  is  it  at  all  probable  that  this 
provision  of  the  national  bank  act  was  inserted 
without  purpose  or  consideration.  Observa- 
tion and  experience  alike  teach  that  it  is  essen- 
tial to  the  safety  and  prosperity  of  banking  in- 
stitutions that  the  active  officers,  to  whose 
integrity  and  discretion  the  moneys  and  prop- 
erty of  the  bank  and  its  customers  are  in- 
trusted, should  be  subject  to  immediate  re- 
moval whenever  the  suspicion!  of  faithlessness 
or  negligence  attaches  to  them.  High  credit 
is  indispensable  to  the  success  and  prosperity 
of  a  bank.  Without  it,  customers  cannot  hie 
induced  to  deposit  their  moneys.  When  it  has 
once  been  secured,  and  then  declines,  those 
who  have  deposited  demand  their  cash,  the  in- 
come of  the  bank  dwindles,  and  often  bank- 
ruptcy follows.  It  sometimes  happens  that, 
without  any  justification,  a  suspicion  of  dis- 
honesty or  carelessness  attaches  to  a  cashier  or 
a  president  of  a  bank,  spreads  through  the 
community  in  which  he  lives,  scares  the  de- 
positors, and  threatens  immediate  financial 
ruin  to  the  institution.  In  such  a  case  it  is 
necessary  to  the  prosperity  and  success— to  the 
very  existence—of  a  banking  institution  that 
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the  board  of  directors  should  have  power  to 
remove  such  an  officer,  and  to  put  in  his  place 
another,  in  whom  the  community  has  confi- 
dence. In  our  opinion,  the  provision  of  the 
act  of  Congress  to  which  we  have  referred  was 
inserted,  ex  xnduslria,  to  provide  for  this  very 
contingency.  In  any  event,  it  is  there,  and  it 
clearly  provides  that  the  cashier  of  a  national 
bank  may  be  dismissed  at  the  pleasure  of  the 
board  of  directors,  and  that  it  may  appoint, 
not  the  same  man  again  but  another  in  his 
place.  National  ban^  are  the  creatures  of  the 
act  of  Congress.  Under  familiar  princi pies, they 
have  no  powers  beyond  those  expressly 
granted,  and  those  fairly  incidental  thereto. 
Re  Omaha  Bridge  Caaa,  10  U.  8.  App.  98, 
174,  2  C.  0.  A.  174,  and  51  Fed.  Rep.  809: 
Union  P.  R  Go.  v.  Chicago,  R  L  d:  R  R  Co.  2 
C.  C.  A.  174,  2d0,  51  Fed.  Rep.  809,  816,  10 
U.  S.  App.  98.  It  follows  from  this  principle 
that,  since  the  act  of  Congress  expressly  pro- 
vides that  the  cashiers  of  national  bwaks  tmould 
hold  their  offices  subject  to  the  pleasure  of  the 
board  of  directors,  neither  the  bank  nor  its 
board  can  make  time  contracts  or  appointment! 
in  violation  of  that  provision.  Harrington  v. 
First  Nat.  Bank,  1  Thomp.  &  C.  361;  Buone, 
Banking,  §  858;  Ball,  Banks,  65.  What,  then, 
is  the  effect  of  these  established  rules  upon  the 
by-laws  of  this  bank?  It  is  that  that  part  of 
these  bylaws  which  provides  that  the  cashier 
shall  hold  his  office  lor  one  year,  and  that  he 
shall  be  elected  annually,  must  fall,  and  the 
cashier  of  the  bank  must  hold  his  office  under 
the  act  of  Congress,  subject  to  immediate  re- 
moval at  the  pleasure  of  the  board  of  directors, 
until  be  resigns  or  is  removed. 

It  is  arguM  that  the  fact  that  this  cashier 
was  again  appointed  in  January  of  each  year 
converted  his  term  of  office  from  a  continuous 
term,  at  the  will  of  the  board  of  directors,  into 
annual  terms.  If  the  board  of  this  bank  had 
passed  daily  resolutions  appointing  him  cash- 
ier, would  those  resolutions  have  made  bis 
term  of  office  daily  ?  The  fact  is  that  he  would 
have  continued  in  office  exactly  as  he  did,  if 
none  of  the  resolutions  or  appointments  subse- 
quent to  May,  1889,  had  ever  been  passed  or 
made  by  the  board  of  directora.  His  first  ap- 
pointment was,  under  the  act  of  Congress,  to 
an  unlimited  term, — to  a  term  that  could  be 
ended  bv  the  bank  only  by  'his  dismisaal  by  its 
board  of  directors.  That  board  never  did  dis- 
miss him.  It  never  did  appoint  another  to 
take  his  place.  How  subsequent  resolutions 
of  appointment  could  affect  the  term  of  his  of- 
fice, which  was  fixed  by  this  act  of  Congress, 
it  is  difficult  to  understand.  It  seems  clear 
that  his  appointment  to  an  office  which  he  al- 
ready held,  and  would  continue  to  hold  with- 
out further  appointments,  could  not  be  more 
than  the  manifestation  of  an  intention  on  the 
part  of  the  board  of  directors  that  he  should 
continue  to  hold  his  position.  1  Morse,  Banks 
&  Bankinc:.  §  27,  p.  80;  AmherU  Bank  v.  Boot, 
2  Met.  522.  589;  Ded/iam  Bank  v,  Cidckering, 
8  Pick.  385,  840.  Now,  let  us  place  ourselves 
in  the  situation  of  the  parties  when  this  bond 
was  made,  and  see  if  its  expression  of  their  in- 
tention is  doubtful.  Mohrenstecher  had  been 
appointed  cashier  of  this  bank  in  May,  1889. 
On  August  18  in  that  vear,  three  months  after 
he  was  appointed,  and  four  months  before  the 
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aDDaal  election  of  cashier,  according  to  these 
by  laws,  Mobrenstecber  and  bis  sureties  gave  a 
bond  to  this  bank,  in  which  they  recitra  his 
appointment,  and  agreed  to  pay  the  penalty  of 
the  bond  unless  "the  said  Geo.  A.  Mobren- 
stecber, for  and  during  all  the  time  he  shall 
hold  the  said  office  of  cashier  of  the  said  bank, 
shall  execute  the  duties  thereof  with  iotegrity 
and  fidelity,"  etc.  It  must  be  conceded  that 
the  obligors  in  this  bond  bad  the  right  and  the 
power  to  agree  to  indemnify  the  bank  against 
any  defaulto  of  Mobrenstecber,  as  its  cashier, 
during  the  time  subsequent,  as  well  as  during 
the  time  antecedeut,  to  January  14, 1890,  when 
they  claim  that  their  liability  ceased.  They 
certainly  could,  by  apt  words,  have  expressed 
their  intention  to  limit  their  liability  for  him 
to  the  time  antecedent  to  that  date.  They  cer- 
tainly might,  by  suitable  expressions,  have  de- 
clared their  intention  to  be  liable  for  bim  both 
before  and  after  that  date.  Which  did  they 
do  in  this  bondf  Is  an  agreement  to  indemnify 
"during  all  the  time  he  shall  continue  to  hold 
the  office  of  ciisbier"  an  expression  of  an  inten- 
tion to  inciemnify  for  the  first  four  months  of 
the  time  he  should  continue  to  hold  that  office, 
or  for  all  the  time  he  should  continue  to  hold  it? 
This  is  the  real  question  here,  aod  it  seems  to 
us  to  be  susceptible  of  but  one  answer.  No 
apteror  more  suitable  words  than  those  used 
in  this  bond  occur  to  us  to  express  an  intention 
on  the  part  of  these  obligors  to  continue  to  be 
liable  as  long  as  Mohrenstecher  should  con- 
tinue to  hold  this  office,  and  we  are  unwilling 
to  hold  that  the  English  language  is  incapable 
of  giving  expression  to  that  idea.  After  a 
thoughtful  and  deliberate  consideration  of  the 
plain  words  of  this  bond,  and  of  the  facts  and 
circumstances  suriounding  these  parties  when 
it  was  made,  all  doubt  of  its  meaning,  and  of 
the  intention  of  the  parties  to  it  when  it  was 
executed,  has  disappeared  from  our  minds; 
and  the  conclusion  has  been  irresistibly  forced 
upon  us  that  these  obligors  intended  to  agree, 
and  did  asree.  to  indemnify  the  bank  for  the 
defaults  of  Monrenstecber  until  he  ceased  to  be 
its  cashier. 

The  fact  that  the  bank  or  its  receiver  has 
sued  and  obtained  judgments  upon  the  promis- 
sory notes  which  thii  cashier  took  for  misap- 


propriated money  of  the  bank  and  for  exoe^H 
loans  is  no  defense  to  this  action.  This  is  not 
an  action  to  rescind  any  contract  and  recover 
back  the  consideration  thereof.  It  is  an  action 
for  damages  for  bresch  of  the  conditions  of  this 
bond.  The  obligation  of  the  bond  is  to  pay 
any  loss  or  damage  which  the  bank  sustained 
by  the  failure  of  this  cashier  to  faithfully  ful- 
fil and  perform  the  trust  reposed  in  him,  and 
to  comply  with  the  other  conditions  expressed 
therein.  Neither  the  bank  nor  the  receiver  is 
required  to  repudiate  his  transactions,  or  re 
store  the  consideration  it  has  received  from 
them,  in  order  to  maintain  this  action.  Ther« 
is  no  inconsistency  between  an  action  upon  the 
notes  he  wrongfully  took,  and  a  recovery  of 
all  that  the  makers  can  pay  upon  judgrnenu 
thereon,  and  an  action  upon  this  bond  Tor  the 
losses  sustained  by  the  breach  of  its  conditions. 
The  bank  and  the  receiver  may  take  every  bene- 
fit they  can  derive  from  the  acts  of  this  cashier, 
use  every  just  endeavor  to  collect  every  note 
he  has  obtained  in  the  name  of  the  bank,  and 
at  the  same  time  may  press  this  action  on  thi* 
bond  for  the  damages  caused  by  the  breach  uf 
its  conditions.  Of  course,  the  bank  and  the 
receiver  can  have  but  one  payment  and  satis 
faction  of  the  debts  owing  upon  the  notes  the 
cashier  took,  and  when  they  are  paid  in  full 
that  payment  will  constitute  a  defense  to  this 
action,  but  until  then  both  remedies  may  be 
pursued.  Ooodyear  Dental  VulefiniU  Co,  v. 
Cadue,  144  Mass.  85;  Walden  Nat.  Bank  v. 
Birch,  130  N.  Y.  221,  14  L.  R.  A.  211;  Emery 
V.  Baltz,  94  N.  Y.  408;  White  v.  5ot«A,  83Pa. 
186,  75  Am.  Dec.  589. 

Whether  or  not  this  bond  was  signed  or 
based  upon  the  faith  and  credit  of  the  roarrieil 
woman,  Mary  Mohrenstecher,  or  made  with 
reference  to  her  separate  estate,  ia  a  disputed 
question  under  these  pleadings,  which  does 
not  appear  to  have  been  considered  by  the 
court  below.  For  that  reason,  and  because 
this  Judgment  cannot  be  sustained  in  favor  of 
the  other  defendants  in  error  in  any  event,  we 
will  not  enter  upon  its  consideration  nnUl  it 
has  been  decided  by  the  circuit  court. 

The  judgment  below  mvii  be  retereed,  with 
costs,  and  the  case  remanded  to  the  court  be- 
low, with  directions  to  proceed  to  Ita  trial. 


NORTH  CAROLINA  SUPREME  COURT. 


Robert  DOSTER 

e. 

CHARLOTTE  STREET  RAILWAY  COM- 
PANY. Appt. 

ai?N.c.«u 

The  IMi^htoiiliif^  of  a  mule*  eansed  bj 
the  QBiial  noise  IneicleBt  to  mnniii^  » 


■treet  ear  by  electricity,  wfthout  any  unneces- 
sary noise  made  for  the  purytose  of  scaring  the 
aolmal.  does  not  make  the  street-ruUway  oon^ 
pany  liable  for  resulting  damages. 

(December  20. 180S.) 

APPEAL  by  defendant  from    a  Judgment 
of  the  Superior  Court  for  Mecklenburi; 


NOTn.~J'Vi0h(efi<n0  of  hone  by  ttreet  ear. 

1«  Generally. 

2.  Bu  beUs,  goriffs,  and  whieUMm 

8l  ByUeam. 

L  C(mtribvtorv  neglioenee* 

The  case  of  Dostsb  v.  Chartx)ttb  Stbskt  R.  Co. 
holds  that  an  electric  street-railway  company  was 
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not  liable  for  injuries  caused  by  a  mule  backlmr 
and  breaking  a  part  of  the  burgy,  where  the  mule 
wss  frighteued  by  the  noise  of  a  street  car  oomlDK 
towards  bim  run  by  electricity,  and  there  was  no 
testimony  to  show  that  the  motorman  wantonly  or 
maliciously  made  any  unnecessary  noise  for  the 
purpose  of  scaring  the  anlmaU  and  the  oar  wan 
stopped  16  feet  distant  from  where  the  mule  bad 
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North  Cabolina  Sufrbmb  Court. 


Dec.. 


ConntT  in  favor  of  plaintiff  io  an  action 
brought  to  bold  defcDdant  liable  for  injuries 
-  and  expenses  caused  to  plaintiff  by  reason  of 
defendant's  alleged  negligence  in  frightening 
his  mule.    Bevened. 

Plaintiff  was  driving  a  mule  along  a  public 
street  and  met  a  street  car  coming  towards 
him.  The  mule  was  frightened  and  licgan  to 
rear  and  back.  In  so  doin fr  he  broke  some 
portions  of  the  buggy.  Plaintiff  thereupon 
signaled  the  motorman  to  atop,  which  he  failed 
to  do  until  be  had  arrived  opposite  the  place 
where  the  plaintiff  was  trying  to  control  the 
animal.    Plaintiff  sued  for  injury  to  the  buggy 


and  to  the  mule,  and  for  loss  of  time  and  ex- 
pense which  bad  been  caused  by  the  accident. 

Further  facts  appear  in  the  opinion. 

Messrs.  Burwell,  Walker*  A  Cajisler* 
for  appellant: 

If  a  railway  company  runs  its  cars  in  the  or- 
dinary way,  without  making  any  unusual  or 
unnecessary  noises,  it  is  not  liable  to  plaintiff, 
whose  horse  becomes  frightened  at  the  cars 
and  causes  injury  to  the  plaintiff. 

Afoi'gany.  Norfolk  Southern  i2L  Cb.  98N.  C. 
248;  28  Am.  &  Eng.  Enc.  Lnw.  title  Street 
Railways,  p.  1081;  Pittsburgh  Southern  R.  Co. 
V.  Taytor,  104  Pa.  806.  49  Am.  Rep.  58a 


stopped.  Tlie  oourt  held  that  a  motorman  was 
not  oeffliirent  in  faUloff  to  diratnish  the  speed  unk«8 
the  animal  was  actually  on  the  track  In  bis  front, 
or  unless  the  motorman  had  reasonable  ^rround  to 
believe  that  the  animal  was  so  f  riffhtened  that  be 
would  oause  a  oollislon. 

I.  QenereSRih 

The  oases  hold  that  a  street-railway  .company  Is 
not  liable  for  injuries  caused  by  horses  l)eing 
frightened  by  tbe  oars  or  irong,  where  the  danger 
oould  not  have  been  anticipated  by  the  employees 
of  tbe  railway  company,  or  where  there  was  no 
negligence  on  their  part  in  running  the  oars,  or 
where  there  is  no  evidence  that  the  injury  is 
oaused  by  their  cars,  or  where  tbe  driver  of  the 
horses  is  guilty  of  contributory  negligence.  Some 
of  the  cases  tend  to  the  doctrine  that  tbe  ringing  of 
the  gong  is  not  negllgenoe  on  the  piirt  of  the  com- 
pany, and  that  tbe  presumption  from  horses  being 
hitched  near  the  track  Is  that  they  are  used  to  tbe 
cars.  Tbe  rule  is  that  a  company  Is  only  required 
to  use  reasonable  care  in  operating  tbe  cars. 

But  a  street-railway  company  was  held  liable  for 
injuries  where  tbe  employees  unnecessarily,  reck- 
lessly, or  violently  sounded  the  gong  or  made  other 
noises  frightening  horses,  thereby  causing  injury, 
and  where  tbe  danger  was  apparent  and  could  have 
been  avoided  by  tbe  use  of  reasonable  care  on  the 
part  of  the  employees  of  the  company,  and  eepe- 
claliy  where  the  place  was  more  dangerous  than 
usual  owing  to  a  narrow  roadway  or  obstructions. 

A  stricter  degree  of  care  is  required  where  the 
dangerous  character  of  tbe  place  is  caused  by  the 
street-railway  company.  And  recovery  has  been 
allowed  against  a  city,  which  without  authority  al- 
.  lowed  tbe  use  of  steam  on  a  street  railway,  which 
oaused  an  injury  by  frightening  a  horse. 

So,  an  electric -car  company  was  not  held  liable 
where  horses  were  frightened  at  the  sounding 
of  a  car  gong,  and  ran  away  and  killed  a  man  in  a 
buggy,  and  tbe  driver  said  *^he  horses  pulled  me 
over  the  end  gate  on  tbe  tongue  and  ran  away,**  as, 
while  tbe  horses  were  attached  to  the  wagon  and 
the  driver  *8  feet  were  Inside,  be  could  not  be  pulled 
out  on  tbe  tongue  while  holding  on  to  tbe  lines. 
There  was  no  eyidence  that* he  was  jolted  out  by 
tbe  wagon  striking  an  obstruction,  nor  that  the 
motorman  could  reasonably  anticipate  that  tbe 
driver  would  be  placed  in  such  a  perilous  and  help- 
less position  by  anything  that  was  occurring.  This 
decision  was  on  the  ground  that  the  law  does  not 
Imply  that  tbe  driver  of  tbe  horse  is  In  peril  be- 
cause the  horse  Is  merely  frightened  by  a  trolley 
car,  but  tbe  presumption  Is  that  tbe  driver  will  be 
able  to  control  the  horse.  Tbe  court  also  held  that 
tbe  motorman  must  use  reasonable  care  if  be  seee 
that  the  driver  is  In  peri).  East  St.  Louis  ft  St.  L. 
Blectrio  Street  R.  Co.  v.  Wacbtel,  68  111.  App.  18L 

And  a  company  was  not  held  liable  where  a  team 
became  restive  at  the  approach  of  an  electric  car, 
and  the  driver  left  the  rear  end  of  his  wagon  and 
went  to  tbe  horses*  heads  to  quiet  them,  and  the 
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car  stopped  at  a  crossing  near  the  horses,  tbe  grip- 
man  at  the  same  time  rtngiug  his  beU,  and  the 
horses  took  fright  and  ran  away.  Tbe  court  said 
that  tbe  plaintiff  might  naturally  be  supposed  to 
be  able  to  control  tbe  horses,  standing  at  their 
heads,  and  the  ringing  of  tbe  bell  was  not  negli- 
gence. A  steam  whistle  tends  to  alarm  horses,  but 
a  traction  bell  does  not.  Steiner  v.  Phlladelpbia 
TracUon  Co.  134  Pa.  199. 

And  the  same  was  held  where  ?a  team  hitched 
to  a  post  on  a  street  was  frightened  by  the  sound- 
ing of  a  street-car  gong  while  the  car-was  movloff 
along  tbe  track,  and  broke  loose  and  ran  away 
causing  injury  to  tbe  wagon,  and  it  did  not 
appear  that  the  gong  was  sounded  unnecenar- 
liy  or  negligently,  and  It  was  not  shown  that  tbe 
driver  of  the  car  was  aware  that  the  horses  were 
frightened.  The  oourt  said  that  tbe  motorman 
might  well  act  on  tbe  presumption  that  teams 
standing  on  tbe  side  of  the  street  were  not  liable  to 
be  frightened.  North  Side  Street  K.  Co.  ▼.  Tlppios 
(Tex.  App,)  14  8.  W.  1087. 

And  was  not  held  liable  where  a  horse  was  frighr> 
ened  at  the  movement  of  a  street  car  in  being  re- 
placed on  the  track,  and  the  horse  reared  and  fell 
dead,  and  there  was  nothing  unusual  m  the  move- 
ments to  restore  the  car  to  tbe  track;  and  this  on 
the  ground  that  street-car  companies  have  Just  aa 
much  right  to  run  oars  on  the  streets  of  tbe  olty 
as  other  dtiaens  have  to  drive  through  tbe  streets 
with  their  horses.  There  was  no  evidence  that  the 
death  was  caused  by  tbe  cara.  Haael  v.  People** 
PaaB.R.Co.l8SPa.  98. 

So,  where  the  motorman  rang  a  gong  when  he 
saw  in  front  of  bis  car  a  carriage  with  the  back 
curtain  closed,  and  it  was  his  duty  to  ring  a  wara- 
ing  at  the  crossing,  and  the  injury  was  caused  by 
the  effort  to  pass  tbe  car  by  the  driver  losing  one 
line  and  the  control  of  the  horse,  and  personal  in- 
juries resulted,  the  company  was  not  held  liable. 
The  oourt  said  that  the  mere  fact  that  tbe  horse 
became  frightened  at  an  electric  oar  and  by  tlie 
sounding  of  its  gong,  and  ran  away,  does  not  make 
the  car  company  liable.  But  it  the  moturman  dis> 
covered  that  the  horse  was  frightened  and  danger 
was  apparent,  his  continuing  to  sound  the  gong- 
would  be  such  wilful  conduct  as  to  make  the  com- 
pany liable.  Gaiesburg  Electric  Motor  ft  P.  Co.  ▼. 
ManvlUe,  81 UX,  App.  4M. 

And  a  company  was  not  held  liable  where  « 
dummy  train  was  ascending  a  steep  grade,  and 
someone,  without  authority,  checked  the  train  with 
a  brake,  and  the  conductor  had  tbe  brake  taken  off 
to  help  tbe  engineer  advance  tbe  train,  and  the  en- 
gineer, not  knowing  this  fact,  reversed  the  enirine 
at  tbe  same  time,  which  caused  tbe  train  to  beck 
too  rapidly,  causing  a  oollislon  with  a  wagon  which 
was  on  the  track,  by  reason  of  the  mules  being  sud- 
denly frightened  by  tbe  backward  movement  of 
the  train,  and  personal  injuries  resulted.  Borne 
Street  H.  Co.  v.  McGlnnta.  M  Oa.  «9. 

So,  where  a  driver  was  Injured  by  reason  of  her 
horse  being  frightened  by  an  approaching  eleotrio 
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If  plaintiff  could  have  avoided  the  conse- 
qoenoe  of  defeDdant's  Degligence,  or  was  him- 
ielf  negligeot  at  the  same  time  that  defendant 
was,  he  cannot  recover. 

Meredith  v.  Cranberry  Coal  d  I.  Ot>.  W  N. 
C.  576;  Turrentine  v.  Kiehmond  dt  D.  R,  Co. 
92  N.  C.  688;  CornteaU  y.CharlotU,  0,dA.R 
Cb.  97N.  C.  11. 

Mr.  James  A,  Bell,  for  appellee: 

A  street  railroad  accepts  its  charter  on  the 
implied  condition  that  it  will  not  injure  others 
by  the  construction  or  maintenance  of  its  road. 
It  must  be  maintained  upon  the  most  approved 


plans,  and  by  the  use  of  common  and  approved 
means,  with  a  view  to  the  safety  and  conven- 
ience of  the  public  traveling  on  the  streets. 

2  Lawson,  Rights,  Rem.  A  Pr.  1005. 

The  rules  which  govern  ordinary  railroad! 
does  not  apply  to  street  railways. 

28  Am.  &  Eng.  Enc.  Law,  p.  942. 

The  very  business  of  a  striet  railway  re- 
quires that  it  should  operate  its  cars  along  the 
most  public  streets,  while  the  track  of  an  or- 
dinary railroad  is  generally  laid  to  avoid  the 
most  public  thoroughfares;  the  trains  of  any 
ordinary  railroad  are  made  up  of  many  cars, 


car,  whicb  was  act  shown  to  have  been  moving  at 
an  UDuaual  rate  of  speed,  or  at  a  rate  srreater  than 
that  allowed  by  a  dty  ordinance,  and  the  horse 
turned  suddenly  and  the  wheel  of  the  wairon 
■truck  an  obstacle  and  upeet  the  wafron,  the  com- 
pany was  not  held  liable.  Yingst  v.  Lebanon  ft  A. 
Street  K.  Co.  107  Pa.  488. 

And  the  company  was  not  Uable  where  the  motor- 
man  failed  to  stop  the  car,  simply  because  a  horse 
on  the  same  street  had  become  frightened  at  the 
appearance  and  nolae  of  a  oar  run  by  steam,  and 
the  failure  to  stop  the  oar  was  not  shown  by  the 
droumstances  to  be  a  wanton  and  wilful  disregard 
for  the  safety  of  the  horse,  so  that  the  continued 
movement  of  the  car  coold  hare  been  attributed 
only  to  malice.  A  demurrer  was  sustained  to  the 
petition,  which  alleged  Injury  to  plaintiff  caused 
by  the  horse  being  frightened,  running  away,  kick- 
IniT  the  plaintiff  and  injuring  him,  as  the  court  said 
there  waa  no  aUegatlon  of  Improper  speed  or  need- 
less noise,  and  it  was  conatotent  with  the  petition 
that  the  train  was  being  operated  with  due  oare, 
and  the  only  negligence  charged  was  that  the  comp 
pany  did  not  stop  the  oar  to  allow  plaintiff  to  paat 
But  the  petition  charged  that  it  was  running  at  a 
high  rate  of  speed,  making  a  teniflo  noise  so  as  to 
greatly  frighten  plalDtUTs  horses,  which  began  to 
plunge  to  get  away,  that  this  was  seen  by  defend- 
ant's employees,  and  that  the  place  was  in  a  very 
narrow  point  between  the  railroad  and  the  bank 
of  a  river,  and  that  the  employees  failed  and  neg- 
lected to  stop  the  car  until  plaintiff  could  drive  the 
hoitie  pest  it.  Chapman  v.  Zanesville  Street  B.  Ca 
27  Ohio  L.  J.  m 

A  verdict  against  a  street-car  company  was  set 
aside  as  not  sustained  by  sufficient  evidence,  where 
r  he  horse  took  fright  at  sn  approaching  car,  and  the 
motormnn  appeared  to  have  been  vigilant  and  ac- 
tive from  the  moment  when  be  first  saw  the  horse 
coming  until  the  collision,  and  during  that  time  the 
car  only  passed  over  a  distance  of  80  to  50  feet,  and 
when  the  horse  came  near  the  car  the  driver  had 
ir«t  control  of  him  and  then  the  horse  made  a 
Kharp  turn  in  front  of  the  car.  capeiased  the  buggy 
HDd  caused  the  death  of  the  driver,  and  there 
would  bave  been  no  collision  if  the  horses  had  not 
turned.  It  was  claimed  that  if  the  motorman  had 
Mopped  the  car  there  would  have  been  no  colltaion, 
but  the  court  said  If  he  had,  who  can  tell  that  the 
horse  would  have  turned  Just  as  he  did.  Bishop  v* 
lielle  City  Street  R.  Co.  92  Wis.  ISP. 

And  where  a  team  driven  by  a  full-grown  man 
began  to  prance  175  feet  distance  from  a  car,  and 
there  waa  no  evidence  that  the  team  seemed  to  be 
beyond  control,  and  It  twcked  suddenly  Id  passing 
The  car,  threw  the  corner  of  the  sleigh  against  the 
car  and  Injured  the  persons  rldiog  therein,  the 
company  was  not  held  liable.  Eastwood  v.  La 
Crr«8se  City  R.  Co.  (Wis.)  68  N.  W.  661. 

And  a  recovery  was  refused  where  two  women 
were  standing  in  a  buggy  preparing  to  get  out,  and 
asthegripman  began  ringing  a  gong  at  the  cross- 
ing of  a  street  the  horse  reared  and  as  the  car  came 
opposite  backed  the  boggy  against  the  car,  and 
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one  of  the  women  was  injured.  The  horse  had 
been  accustomed  to  grip  cars  and  the  gong,  and  It 
was  mere  conjecture  why  the  horse  suddenly  lost 
his  good  behavior,  and  bia  bad  behavior  was  not 
shown  to  have  been  provoked  by  the  street-car 
company,  and  what  scared  the  horse  was  mereopio- 
ion.  North  Chicago  Street  R.  Co.  v.  Harms,  60  HI. 
App.  875. 

So,  where  a  team  waa  frightened  at  the  sight  of 
cars  being  operated  upon  the  street,  the  company 
waa  not  liable  unless  it  failed  to  use  reasonable  care 
to  avoid  damages,  after  It  discovered  that  there 
was  danger  by  f  righ t  of  teams  or  other w  iae.  Kan- 
kakee Electric  B.  Co.  v.  Lade,  66  III.  App.  454. 

An  Inatructlon  that  when  the  servants  of  an 
electiio-car  company  ^"saw  the  plaintlS^s  horses 
were  frightened,  then  It  was  the  duty  of  the  de- 
fendant company  to  have  stopped  its  car  and  al- 
lowed plaintiff  to  get  out  of  danger.**  was  erroneous, 
aa  what  the  servants  should  do  was  a  question  lor 
the  jury  and  not  for  the  court.    IbUL 

So,  an  instruction  that  if  an  eleotrlo-oar  ocm- 
pany  **by  watching  out,  couM  have  seen  plaintiff 
with  hla  team,  and  that  the  team  waa  frightened, 
then  It  was  Its  duty  to  do  what  it  could  to  avoid 
accident,**  is  erroneous,  aa  it  was  only  the  duty  of 
the  employees  to  use  reasonable  care  to  avoid  in- 
jury,   /bid. 

In  a  suit  for  personal  injuries  caused  to  the 
owner  while  driving  horses  which  were  frightened 
by  cars,  claiming  that  the  company  failed  to  stop 
the  cars  when  the  horses  where  frightened,  a  dty 
ordinance  requiring  the  moterman  to  keep  a 
vigilant  watoh  for  carriages  and  govern  himself 
accordingly  was  Inadmissible  in  evidence.    /Md. 

In  Omaha  Street  B.  Co.  v.  Duvall,  40  Neb.  SO,  it  was 
said  that  a  street-car  company  would  not  be  liable 
if  the  motorman.  In  the  exerdse  of  reasonable  oare 
could  not  have  oheclied  the  oar  In  time  to  have 
avoided  a  oolUsion,  where  the  horse  was  frightened 
and  sprang  in  front  of  the  moving  oar  causing  In- 
jury to  the  rider. 

But  the  reckless  use  of  gong  or  steam,  or  failure 
to  use  reasonable  care  to  prevent  an  anticipated 
accident,  has  been  held  sufficient  to  impose  liability 
on  street-railway  companies,  where  Injuries  were 
caused  by  horses  being  frightened. 

So,  a  recovery  was  had  against  a  street-railway 
company  where  a  person  was  injured  by  reason  of 
his  horse  being  frightened  while  standing  near  the 
track,  and  the  gripman  negligently  sounded  the 
gong  violently  and  too  near  the  horse  while  he  was 
frightened.  The  court  held  that  the  case  of  Sfeiner 
V.  Philadelphia  Traction  Co.  134  Pa.  100.  to  the  effect 
that  the  traction  bell  docs  not  naturally  tend  to 
alarm  horses,  was  not  approved.  The  question  as 
to  the  effect  of  a  gong  is  not  local,  but  general,  and 
the  views  of  the  state  court  of  last  resort  are  not 
binding  on  the  Federal  court  on  this  question.  A 
street-railway  company  is  liable  for  ^anuiges 
caused  by  unnecessarily  recklessly,  and  violently 
ringing  the  gong,  when  by  due  prudence  harm 
might  be  properly  avoided.  LIghUMip  v.  Philadel- 
phia Traction  Co.  60  Fed.  Rep.  212,  Affirmed  Phila- 
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and  are  heavy  and  difficult  of  maDafement, 
while  the  street  cars  are  easily  coDtrolIed,  and 
can  be  readily  stopped  and  started. 

Munde  Street  R  Oo,  v.  Maynard,  6  Ind. 
App.  872:  EllU  ▼.  Lpnn  A  B.  E.  Go.  160  Mass. 
841:  Benjamin  ▼.  IMyoke  Street  B.  Co.  160 
Mass.  8. 

Avery*  J.»  dellTered  the  opinion  of  the 
court: 

The  plaintiff  voluntarily  exposed  himself, 
his  bug^y,  and  his  mule  to  the  risk  of  any  ac- 
cident which  mieht  be  caused  by  the  animal's 
taking  fright  at  the  usual  noise  incident  to  run- 


ning a  street  car  by  electricity,  there  being  no  tes- 
timony tending  to  show  that  the  motorman 
wantonly  or  maliciously  made  unnecessary  noise 
for  the  purpose  of  scaring  tbe  animal.  Where 
a  horse  is  being  driven  or  is  running  uncon- 
trolled along  a  highway  parallel  to  a  railway 
of  any  kind,  though  it  give  unmistakable  evi- 
dence by  its  movements  that  it  is  alarmed  at 
an  approacbinff  train  or  car,  the  eneineer  or 
motorman  in  charge  is  not  negligent  in  failing 
to  diminish  the  speed,  unless  the  animal  S 
actually  on  the  track,  in  his  front,  or  he  has 
reasonable  ground  to  believe  that  in  its  excited 
state  it  is  about  to  go  or  may  go  upon  it,  so  as 


delphla  Traction  Oo.  v.  Lightoap,  61  Fed.  Bep.  7BSB. 
17  tr.  8.  App.  606. 

And  where  a  woman  was  injured  by  her  horse 
beoomlog  frightened  at  a'street  oar,  and  the  motor- 
man  sounded  tbe  gong,  overtook  ber  and  sounded 
the  irong  again,  as  the  Jury  might  find  negligence 
If  tbe  car  was  not  stopped  nor  its  speed  placliened, 
and  the  gong  was  sounded  while  the  plaintiff  was 
in  obvious  dtiBoulty  from  the  fright  of  her  horse, 
the  company  was  held  liable.  The  court  held  that 
the  omission  to  stop  the  ear  or  to  stop  the  noise 
of  the  gong,  under  tbe  oircumstanoes.  might  well  be 
deemed  to  show  carelessness.  Benjamin  v.  Holyoke 
Street  R.  Go.  160  BCass.  3, 

A  nd  tbe  company  was  held  liable  where  horses  ran 
away,  and  tbe  servant  of  the  railway  company  was 
guilty  of  negligence  in  continuing  to  ring  tbe  bell  or 
sound  the  gong,  when  it  appeared  that  the  horses, 
which  were  frightened,  would  be  lilcelyto  run 
away.  The  court  held  that  it  was  the  duty  of  the 
railway  company  to  either  stop  the  oar  or  oease 
ringing  the  bell  or  sounding  tbe  gong,  when  the 
circumstances  were  such  as  to  reasonably  lead  to 
the  tielief  that  to  continue  to  do  so  would  likely 
cause  tbe  team  to  run  away.  Citizens*  EL  Oo.  v. 
Haur  (Tex.  Civ.  App.)8S  8.  W.  1060. 

An  electrlo-raiiway  company  was  held  liable 
where  the  driver  of  a  carrlaKe  was  injured  by  rea- 
son of  the  horse  being  frightened  a£  tbe  noise  of 
an  approaobing  electric  street  oar,  and  such  fright 
was  manifest  to  the  motorman,  who  continued  to 
propel  thecar  andto  make  a  loud  noise  with  the 
gong,  causing  the  horse  to  become  unmanageable, 
and  threw  tbe  driver  out  of  the  oarriage,  and  the 
driver  was  in  the  exercise  of  due  care.  The  court 
said  that  the  duty  of  a  driver  of  a  horse  and  the 
manairer  of  an  electric  oar  upon  a  highway  are 
equal,  and  each  must  have  a  reasonable  iregard  for 
the  safety  and  convenience  of  tbe  other.  Ellis  v. 
Lynn  &  a  R.  Oo.  160  Mass.  84L 

And  tbe  company  was  held  liable  where  plaintiff 
was  driving  in  front  of  an  approaching  dummy 
engine,  and  as  be  turned  towards  the  curb  the 
engineer  sounded  an  unusual  and  extraordinary 
whistle,  and  the  hordes  became  frightened  and  ran 
in  front  of  the  engine  and  were  injured.  The  court 
held  that  the  question  of  neirligence  was  one  for 
the  Jury.  Lott  v.  Frankford  &  S.  Pass.  R.  Co.  150 
Pa.  471. 

A  city  was  liable  for  damages  where  a  person  was 
injured  by  the  fright  of  his  horse  occasioned  by  a 
»team  motor  upon  the  street,  the  roc*  of  which  was 
in  the  city  for  public  uses,  and  the  city  without 
authority  had  permitted  the  use  of  steam  motors  on 
the  streets,  and  McClaln's  (Iowa)  Code,  11262.  au- 
thorized railways  to  crossover  or  under  any  high- 
way, but  this  did  not  confer  the  power  to  grant  the 
right  to  use  steam  on  tbe  streets.  Stanley  v. 
Davenport,  64  Iowa,  463, 87  Am.  Rep.  216. 

And  tbe  company  was  held  liable  where  a  boy  rid- 
ing in  a  vehicle  was  killed,  and  the  horse  was  about 
300  feet  from  the  car  and  was  frightened  from  the 
repeated  sounding  of  the  gong,  and  the  motorman 
R4  L.  R.  A. 


was  in  a  position  to  see  the  peril  of  those  riding  in 
the  wagon  long  before  the  collision,  and  to  have 
avoided  it  with  due  cure,  but  kept  ringing  the  bell 
until  within  20  or  60  feet  of  the  wagon.  It  was 
shown  that  if  he  bad  slackened  the  speed  of  thecar 
when  he  must  have  first  seen  tbe  horse's  actions,  be 
could  have  stopped  the  oar  and  prevented  the  in- 
Jury,  and  the  driver  was  not  guilty  of  netrligence. 
Citizens'  Street  R.  Oo.  v.  Lowe,  12  Ind.  App.  47. 

And  a  recovery  was  allowed  where  the  plaintiff 
was  sitting  in  a  sleigh  at  the  side  of  the  road,  and  an 
electric  car  coming  at  a  high  rate  of  speed  fright- 
ened another  team  causing  it  to  run  into  plaintltTs 
question  as  to  the  rate  of  speed,  and  as  to  whether 
team,  and  tbe  motorman  did  not  slacken  hisspeed  or 
stop  tbe  car  when  he  saw  or  should  have  seen  that 
the  team  was  frightened.  The  court  held  that  the 
tbe  motorman  should  have  stopped  the  car,  was 
for  the  Jury.  In  this  case  the  motorman  admitted 
that  he  was  instructed  by  the  manager  to  stop  if  he 
found  a  team  at  all  restive.  Lines  v.  Winnipeg 
Electric  Street  R.  Co.  11  Manitoba  Rep.  77. 

And  a  recovery  was  allowed  where  the  motor- 
man  might,  in  the  exercise  of  ordinary  care,  have 
seen  ar  a  distance  of  a  square  that  the  horse  was 
frightened,  and  that  the  driver  was  in  a  perilous 
situation,  and  the  motorman  drove  the  car  at  a 
rate  of  8  or  10  miles  an  hour,  and  injury  resulted, 
although  he  might  have  stopped  within  a  distance 
of  25  feet,  and  tbe  horse  had  passed  the  oar  several 
times  without  becoming  frightened  on  that  even- 
ing. The  court  held  that  the  question  of  negU- 
genoe  was  one  for  the  Jury«  Marlon  Street  R.  Co. 
V.  Oarr,  10  Ind.  App.  200. 

So  a  recovery  was  aUowed  where  the  horses 
were  frightened  by  the  engine  and  car,  and  the 
horses  commenced  to  lunge  and  back,  and  finally 
one  fell  upon  the  track  and  the  other  fell  upon 
that  one,  and  the  engine  ran  upon  the  animal  kill- 
ing him,  and  the  evidence  showed  that  the  engi- 
neer could  have  seen  the  helpless  position  of  the 
plaintiff  in  time  to  have  stopped  his  train  and  have 
avoided  injury.  The  court  held  that  it  was  the 
duty  of  the  engineer  to  be  constantly  on  the  alert, 
and  If  he  discovered  plain  tiflTs  property  so  situated 
that  Injury  must  follow  unless  he  stopped  the  en- 
gine. It  was  his  duty  to  make  a  reasonable  effort  to 
do  so.  But  tbe  court  said  that  it  is  not  obliiratory 
to  stop  nn  engine  upon  a  street -car  track  upon  see- 
ing that  a  horse  is  frightened,  unless  the  situation 
wiJl  cause  a  reasonable  man  to  believe  that  danger 
could  not  otherwise  be  avoided.  Muncie  Street  R. 
Co.  V.  Maynard,  6  Ind.  App.  872. 

And  the  company  was  held  liable  where  the 
motorman  in  charge  of  tbe  car  could,  in  tbe  exer- 
cise of  reasonable  care,  have  seen  the  plaintiff  in 
time  to  ha%'e  checked  bis  car  after  tbe  plain tilTs 
horse  from  sudden  fright  sprang  upon  the  track 
and  before  a  collision  occurred  which  caused  in- 
Jury  to  the  rider.  The  court  said  that  utmost  skill 
and  watchfulness  on  the  part  of  the  motorman,  as 
well  as  other  employees  of  street-railway  com- 
panies, is  required  to  avoid  collisions  with  Individ- 
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to  cause  a  collision.  Snowden  y.  IforfoUc  South- 
trn  E,  Co.  96  N.  C.  98;  WiUon  ▼.  Norfolk  A  8. 
R.  Co.  90  N.  a  69;  Carlton  v.  Wilmington  A 
W.  B.  Co.  104  N.  C.  865.  Where  the  engineer 
on  a  railway  train  actually  sees  a  person  driv- 
U3g  a  team  m  the  diiectioD  of  a  crossing  in  his 
front,  or  in  the  act  of  passiog  oyer  it,  it  is  not 
his  duty  to  stop,  unless  he  has  reasonable 
ground  to  believe  that  the  horse  or  vehicle  Is 
m  some  way  fastened  or  detuined  upon  the 
track,  or  that  some  emergency  has  arisen 
which  may  be  reasonably  expected  to  cause  a 
collision,  with  consequent  injury  to  person  or 
property.     Bullock  y.  Wilmington  d  W.  B,  Go, 


105  N.  C.  180;  Rigler  ▼.  Charhtte,  C.  &.  A.  R. 
Co.  94  N.  C.  604.  It  may  often  happen  thai 
greater  care  is  obviously  necessary  to  avoid  in 
jury  to  a  loose,  frightened  animal  (as  in  Wilson 
V.  Norfolk  dt  S.  JtC.  Co.  supra)  than  10  a  man 
in  the  same  position,  on  or  off  a  track,  because, 
if  apparently  in  possession  of  all  of  his  powers 
and  faculties,  the  man  may  be  reasonahly  ex- 
pected, up  to  the  last  moment,  to  avoid  peril, 
while  the  excited  animal  is  as  ready  to  rush 
into  as  to  run  away  from  danger.  There  was 
no  testimony  tending  to  show  that  the  muie 
was  upon  the  track  in  front  of  the  car,  or  that 
there  was  any  apparent  danger  that  it  would 


uals  equally  entitled  to  the  use  of  public  highways. 
Omaha  Street  B.  Go.  ▼.  Duvall.  40  Neb.  29. 

And  a  company  was  held  liable  where  an  electric 
car  was  running  at  a  high  rate  of  speed  faster  than 
usual  at  a  place  at  wbich  there  was  a  out  in  tbe 
street,  and  a  high  embankment  caused  by  the  com- 
pany, and  a  bone  In  the  cut  became  frigtateoed 
and  attempted  to  climb  out  of  the  roadway  over 
tbe  emtMnkment  and  his  rider  pulled  him  back« 
and  wbUe  trying  to  dismount,  the  horse  was  struck 
by  the  car.  Tbe  court  held  that  the  obstruction 
in  the  street  tended  to  cause  the  injuries,  and  great 
care  should  have  been  used  in  running  the  cars  at 
Bucb  a  place.  Greeley  v.  ITederal  Street  &  P.  V. 
Pass.  R.  Co.  158  Pa.  2ia 

And  was  held  liable  where  a  team  of  horses  was  be- 
ing driven  in  a  narrow  place  near  the  track,  and  as 
floon  as  the  electric  oar  came  in  slsbt  became 
frightened  and  unmanageable,  and  began  to  rear 
and  Jump  and  one  of  them  was  Injured  by  tbe  car. 
which  was  running  at  a  high  rate  of  speed,  and  tbe 
conductor  saw  or  ought  to  have  seen.  In  the  exer- 
cise of  ordinary  prudence,  the  team,  and  that  they 
were  frightened.  The  court  held  that  it  was  the 
doty  of  tbe  conductor  to  stop  or  slow  up  when 
falling  to  do  so  would  cause  an  injury.  And  tbe 
question  of  negligence  was  for  tbe  Jury.  Oibbons 
T.Wilkesbarre  &  8.  Street  B.  Co.  155  Pa.  270. 

And  a  company  was  held  Uuble  where  it  ran  its 
cars  fast  with  an  engine  and  smoke,  steam,  and 
noise  which  were  frightful  to  horses,  and  the  per- 
sons on  tbe  engine  saw,  some  distance  away,  that 
a  horse  driven  by  a  woman  was  frightened,  and 
ran  so  close  that  ^be  could  not  turn  and  get  away 
on  account  of  a  pile  of  rocks,  and  tbe  buggy  was 
upset.  The  charter  of  the  company  did  not  dis- 
close any  authority  for  propelling  its  street  cars 
by  steam.  It  was  said  that  even  If  it  did,  the  fran- 
chise would  not  excuse  it  from  liability  from  inju- 
ries cansed  by  negligence,  where  such  negligence 
consisted  in  tbe  mismanagement  of  the  oars  or  in 
tbe  oharaoter  of  tbe  motive  power.  Lincoln  Rapid 
Transit  Co.  v.  Nichols,  37  Neb.  883, 20  L.  R.  A.  868w 

A  railway  company  was  held  liable  where  a  horse 
was  injured  by  a  collision,  caused  by  an  electric 
oar  coming  at  a  high  rate  of  speed  where  tbe  road- 
way was  very  narrow,  and  as  soon  as  the  car  came 
in  sight  the  horses  began  to  rear  and  Jump,  and  tbe 
conductor  saw  or  ought  to  have  seen,  in  tbe  exer- 
die  of  ordinary  prudence,  the  team,  and  that  they 
were  frightened,  and  in  view  of  tbe  narrow  road 
should  have  slowed  up  the  car.  Gibbonsv-Wilkes- 
tarre  A  S.  Street  R.  Go.  supra. 

And  where  hones  driven  alongside  of  a  oar  track 
were  lightened  by  the  oar,  although  there  was  no 
negligence  in  starting  tbe  car,  but  tbe  presence  of 
tbe  oar  prevented  the  plaintiff  from  seeing  a  mass 
of  snow  which  had  been  accumulated  contrary  to 
an  ordinanoe  by  the  railroad  company,  iu  cleaning 
Kb  track,  and  which  caused  bis  buggy  to  upset  and 
injure  him,  a  recovery  was  allowed.  It  was  a  goes- 
tioo  for  tbe  Jury  whether  the  negligence  In  piling 
the  snow  was  not  the  cause  of  tbe  accident,  al- 
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though  the  company  was  not  liable  for  tbe  fright- 
ening of  tbe  horse  when  there  was  no  negligence 
In  that  part  of  It.  It  was  said  that  If  plaintiff^s 
horses  had  shown  indications  of  fright  before  the 
car  bad  started,  and  this  bad  been  seen  by  the  serv- 
ants of  defendant.  It  might  be  submitted  to  tbe 
Jury  whether  to  start  tbe  car  under  such  circum- 
stances would  not  be  negligence,  if  plaintiff 
was  Injured  by  being  thrown  out  of  his  vehi- 
cle by  the  frightened  horse.  McDonald  v.  Toledo 
Consol.  Street  R.  Go.  74  Fed.  Bep.  104, 48  U.  S.  App. 
79. 

And  the  court  refused  to  set  aside  a  verdict  for 
plaratlff,  where  the  evidence  was  conflicting  as  to 
whether  there  was  not  room  for  a  car  to  pass  with- 
out hitting  a  wagon,  and  the  mororman  disre- 
garded tbe  signal  to  stop  until  the  horse  could  be 
unhitched,  and  collided  with  the  wagon  and  injured 
the  horse,  or  whether  there  was  room  to  pass,  and 
the  hoiye  became  frightened  and  turned  the  wagon 
so  as  to  strike  tbe  car.  Kestner  v.  Pittsburgh  &  B. 
Traction  Co.  168  Fa.  4;S. 

A  recovery  was  allowed  where  a  person  with 
horses  was  riding  one  and  leading  the  other,  and 
tbe  street  oar  touched  one  of  them  and  excited 
them,  and  the  evidence  was  conflicting  as  tf> 
whether  or  not  tbe  horses  were  so  agitated  by  the 
subsequent  use  of  tbe  street-car  driver*s  whip  as  to 
cause  them  to  fail  near  the  car  on  the  ioe,  injuring 
the  rider,    fierke  v.  Twenty-Third  Street  R.  Co.  22 

N.  Y.  8.  B.  4Sa. 

And  where  a  person  was  in  Jiured  by  her  horse  be- 
coming frightened  from  tbe  noise,  steam,  and 
smoke  of  a  steam  engine  on  a  street  railway. 
Whether  tbe  horse  was  fraotlous  or  skittish,  or 
whether  the  party  injured  was  a  proper  driver, 
were  questions  for  the  iury.  The  court  held  that  if 
tbe  negligence  of  the  company  was  the  proximate 
cause,  tbe  fact  that  the  horse  was  fractious  or  she 
a  poor  driver  would  not  relieve  the  company  from 
liability.  Lincoln  Rapid  Transit  Go.  v.  Nichols, 
87  Neb.  882,  20  L.  R.  A.  858. 

So,  where  a  woman  was  Injured  by  her  horse 
becoming  frightened  at  tbe  gong  of  a  street  car, 
the  question  as  to  whether  or  not  tbe  horse  was  a 
proper  one  for  her  to  drive  was  held  to  be  a  ques- 
tion for  the  Jury.  Tbe  mere  failure  to  look,  by  a 
woman  driving  a  horse,  where  she  was  injured  by 
reason  of  the  horse  being  frightened  by  the  gong 
of  the  car  not  at  a  crossing,  will  not  prevent  a  re- 
oovery  by  her.  Benjamin  v.  Holyoke  Street  R. 
Go.  100  Mass.  8. 

2.  By  beOs,  (fongs,  omd  whitUes, 

A  street-car  company  was  not  held  liable  for  in- 
juries caused  by  frightening  a  horse  by  a  bell 
where  the  motorman  had  reason  to  suppose  that 
tbe  horse  was  under  controL  (See  subdivisions  1 
and  4  for  fuller  statement  of  facts  In  these  cases.) 
Steiner  v.  Philadelphia  Traction  Go.  184  Pa.  199. 

So,  where  plaintiff  was  guilty  of  gross  negligence. 
Philadelphia  Traction  Go.  ▼.  Bemheimer,  126  Pa. 
615 


iS6 


NOUTH  CaROLUY A  SUFBEMB  COUBT. 


Dec. 


rush  upon  It.  The  TnotormaD  was  the  servant 
of  the  quasi  corporation,  which  enjoj'ed  priv- 
ileges {^ranted  to  it  by  the  legislature  in  consid- 
eration of  its  duty  to  transport  passengers  safely 
and  more  speedily  than  they  are  ordinarily  car- 
ried in  vehicles  drawn  by  horses.  People  who 
pay  their  money  in  the*  reasonable  expectation 
of  being  carried  expeditiously  are  not  to  be  de- 
layed by  every  person  who  ventures  to  test  the 
nerve  of  a  horse  or  a  mule  by  driving  It  along 
the  same  street  on  which  a  company  runs  its 
street  cars  by  electricity.  Where  persons  sub 
jpct  themselves  to  such  risks,  and  no  collision 
with  the  moving  car  ensues,  injuries  caused  by 
the  conduct  of  frightened  animals  are  deemed 
in  law  to  be  due  directly  to  their  own  want  of 
care.  Where  the  animal  rushes  upon  the  track 
in  front  of  the  car,  the  company  is  answerable 
ff  r  the  consequences  of  a  collision  only  where, 
^y  proper  watchfulness  on  the  part  of  the 


motorman,  the  danger  might  have  been  fore- 
seen, and  the  injury  avoided  by  using  the  ap- 
pliances at  his  command  to  stop  the  car. 
Where  there  is  apparent  danger  of  running 
over  or  coming  in  contact  with  persons  or  anH 
mals,  either  the  principle  announced  in  Pickett 
V.  Wilmington  dt  W.  R  Co.  (decided  at  this 
term)  117  N.  C.  616,  80  L.  R.  A.  257,  or  that 
laid  down  in  Wilson  v.  Norfolk  A  8.  R.  Co. 
supra,  may  be  applicable.  But  it  does  not  ap- 
pear that  the  plaintiff  was  on  or  very  near  to 
the  track.  The  car,  according  to  the  undis- 
puted testimony,  was  stopped  15  feet  distant 
from  the  place  where  his  mule  had  stopped. 
There  was  error  in  refusing  to  charge  the  jury 
that  in  no  aspect  of  the  evidence  could  they 
find  in  response  to  the  issue  that  the  iniury  was 
caused  hj  the  negligence  of  the  defendanL 
For  thu  error  a  new  trial  must  be  atoarded. 


And  the  same  was  held  In  cases  of  fright  to 
horses  by  use  of  a  gong,  where  the  motormaD 
could  not  reasonably  have  anticipated  that  Injury 
would  result.  East  St.  Louts  ft  St.  L.  Electric  Street 
R.  Co.  V.  Wachtel,  83  111.  App.  181;  North  Side  street 
R.  Co.  V.  TlpplDS  (Tex.  App.)  14  8.  W.  1087;  GNtles- 
burff  Electric  Motor  ft  P.  Co.  v.  Manvllle.  61  IIL 
App.  480. 

So,  where  it  was  not  shown  that  the  ffoog  was  the 
cause  of  the  bad  behavior  of  the  horse.  North 
Chicago  Street  R.  Co.  v.  Harms,  60  111.  App.  875. 

But  the  company  was  held  liable  for  injuries 
caused  by  the  gong  of  the  street  oar,  wllBre  the 
man  in  charire  of  the  car  was  negligent  and  unne- 
cessarily frightened  a  hone.  Lightcap  v.  Phila- 
delphia Traction  Co.  00  Fed.  Rep.  212,  Affirmed 
Philadelphia  Traction  Co.  v.  Lightcap,  61  Fed.  Rep. 
762, 17  U.S.  App.  006. 

And  so  where  the  danger  could  have  been  reason- 
ably anticipated.  Benjamin  V.  Holyoke  Street  EL 
Co.  160  Mara.  8;  Ellis  v.  Lynn  ft  B.  R.  Co.  100  Mass. 
341;  Citizens*  Street  R.  Co.  v.  Lowe,  12  Ind.  App.  47. 

And  the  same  was  held  where  the  fright  was 
caused  by  the  bell  or  gong.  Citizens*  R.  Co.  v. 
Hair  (Tex.  Civ.  App.)  32  S.  W.  105a 

The  street-railway  company  was  held  liable  for 
Injuries  cauG>ed  from  frightening  horses,  where  a 
whistle  was  unnecessarily  sounded  near  a  team. 
Lott  v.  Frankford  ft  S.  Pass.  R.  Co.  159  Pa.  471. 

8.  By  steam. 

A  street-railway  company  was  not  held  liable  for 
frightening  a  team  by  steam  cars  where  the  em- 
ployees could  not  reasonably  have  anticipated  and 
prevented  the  danger.  Rome  Street  R.  CX>.  v.  Mo- 
Gionis,  94  Gku  220. 

So,  where  the  negligence  of  the  company  was  not 
shown  to  amount  to  a  wilful  and  wanton  disre- 
gard of  the  driver^s  safety.  Chapman  v.  ZansvUle 
Street  R.  Co.  27  Ohio  L.  J.  7a 

And  so  where  the  plaintiff  was  guilty  of  gross 
negligence.  Goughtry  v.  Willamette  Street  R.  Co. 
21  Or.  240. 

But  a  city  was  held  liable  for  the  nse  of  steam 
cars  on  the  streets  where  such  city  granted  the 
privilege  in  the  absence  of  auy  authority.  Stanley 
V.  Davenport,  54  Iowa,  403. 37  Am.  Kep.  210. 

And  a  street-railway  company  was  held  liable 

where  the  engineer  could  have  reasonably  antld- 

'pated  the  danger.    Muncie  Street  R.  Co.  v.  May- 

nard,  6  Ind.  App.  972;  Lincoln  Rapid  Transit  Oow  v. 

Nichols,  87  Neb.  882, 20  L.  R.  A.  868. 

4.  Contribulnry  negUgenee* 
The  cases  generally  hold  that  a  recovery  cannot 
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be  had  for  injuries  caused  by  street  can,  gongs, 
bells,  or  use  of  steam  frightening  horses,  if  the 
plaintiff  or  driver  of  the  team  is  guilty  of  contribu- 
tory negligence. 

So,  a  street-car  company  was  not  held  liable 
where  a  horse  was  Injured  by  being  f  reightened  at 
the  ringing  of  the  bell  on  a  street  car,  and  Jerked 
away  from  the  owner  who  was  holding  him,  and 
ran  away  and  was  struck  by  the  oar,  where  the 
plaintiff  was  guilty  of  gross  negligence  in  unhitelK 
ing  the  horse  with  a  pile  of  boxes  between  the 
horse  and  himself,  and  there  was  no  competent  evi» 
dence  to  show  that  the  gripman  oould  have  stopped 
and  avoided  the  collision.  The  oourt  said  it  was 
not  negligence  to  ring  the  bell  at  that  place. 
Philadelphia  Traction  Co.  v.  Bemheimer,  185  Fa. 
616. 

And  was  not  held  liable  where  a  person  was  In- 
jured in  driving  a  young  horse  alongside  of  an 
electric  street  railway,  where  the  horse  had  never 
been  in  such  a  situation  before  and  the  driver 
wanted  to  see  bow  he  would  act,  and  there  was 
ample  opportunity  for  him  to  have  turned  into  an- 
other street,  and  the  car  was  about  150  feet  dis- 
tant and  slowed  down  and  stopped  before  reach- 
ing the  point  where  plaintiff  stopped  his  horse, 
erot  out  of  the  buggy  and  let  his  horse  into  ao 
open  field,  where  he  ran  away,  and  there  was  no 
excessive  speed.  Cornell  v.  Detroit  Eleotric  R. 
Co.  82  Mich.  48S. 

So, where  the  driver^of  a  carriage  was  not  holding 
to  the  lines  of  his  team  but  standing  by  the  door  of 
the  coach  reading  a  newspaper,  and  the  team  was 
frightened  by  a  snow  plow  of  a  street-railway 
company  and  ran  away,  injuring  one  of  the  horses 
and  the  carriage,  the  court  held  that  the  negU- 
genoe  of  the  driver  prevented  a  recovery.  But  a 
verdict  of  6  cents  for  splashing  the  lining  of  the 
carriage  with  mud  by  the  snow  plow  wasaUowed  to 
stand,  although  plaintiff  claimed  that  it  was  too 
small  as  the  evidence  showed  damages  to  the 
amount  of  $60  If  the  lining  had  been  renewed. 
It  was  questioned  whether  even  this  verdict  should 
be  allowed  to  stand.  Oray  v.  Seoond  Ave.  R.  Co. 
2  Jones  ft  S.  619,  06  N.  Y.  66L 

And  the  company  was  not  held  liable  where  a 
team  of  horses  was  injured  by  a  collision  ana 
the  plaintiff  had  allowed  the  team  to  linger  by 
the  track  fastened  together  only  with  lines,  un- 
til It  k)ecame  unmanageable  and  got  upon  the  track 
and  was  struck  by  the  engine,  and  it  was  not 
shown  that  the  motor  could  have  been  stopped 
after  the  engineer  saw  that  the  horses  were  on 
the  track.  Goughtry  v.  Willamette  Street  R.  Co.  21 
Or.  248.  I»Ti 
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UNION  BANK  OP  RICHMOND 

«. 

COBiMISSIONERS  OF  OXFORD,  AppU. 

019  N.  a  214.) 

1.    Constitutional  reqniremento  M  to  the 

style  of  acts  or  the  manner  of  their  paMage  are 
mandatory,  and  not  directory. 
8.  Certilleates  of  speakers  that  an  act 
is  ratifled*  althouirta  condusiTe  of  the  fact 
that  It  was  read  three  sereral  times  In  each  house 
and  ratified,  do  not  show  that  an  act  was  read 
three  several  days  in  eaoh  house  and  that  the  yeas 
and  nays  were  entered  on  the  Journal  as  required 
by  Ooost.  art.  2. 1 14,  when  the  act  authorises  the 
creation  of  indebtedneoi  hy  a  town. 

3*   Failure  to  enter  the  yeas  and  najs 

oo  leihslatiTe  Journals,  as  required  by  Const,  art. 
S,  1 14,  on  the  second  and  third  readioRS  of  an  act 
authorizing  the  creation  of  indebtedness  by  a 
town,  renders  the  act  void. 
4*  A  consent  Judgment  entered  Into  by 
town  authorities  cannot  bind  the  town  to  a  sub- 
scription to  a  railroad  nnltss  the  power  to  sub- 
scribe or  donate  has  been  legally  granted  by  the 
legislature. 

6«  Mandamus  to  compel  the  lersr  of  a 
tax  to  pay  a  consent  Judgment  entered 
Into  by  town  authorities  will  not  be  granted  if  It 

'  appears  that  there  was  no  authority  to  Issue  the 
bonds  for  which  the,Judgment  was  rendered. 

6.  The  payment  of  interest  on  town  bonds 
which  were  void  because  issued  without  author- 
i^  does  not  ratify  them. 

{Fairdoth,  Oh.  J.,  disaenU,} 
(November  17,  UOl) 

APPEAL  by  defendant  from  a  Judgment  of 
the  Superior  Court  for  Oranville  County 
In  favor  of  relators  in  a  roandarous  proceeding 
to  compel  the  levying  of  a  tax  to  pay  certain 
railroad  aid  bonds.     Reveraecl 

Od  March  14, 1891,  a  proposition  was  made 
to  submit  the  question  of  subscribing  |40,000 
to  the  stock  of  a  railroad  company  to  the  vot- 
ers at  a  coming  election  in  the  town  of  Oxford. 
The  election  was  held  and  the  result  declared 
in  favor  of  the  issuance  of  the  bonds.  Subse- 
quently the  town  refused  to  issue  the  bonds 
and  an  action  was  instituted  to  compel  them  to 
do  80.  Pending  the  action  a  settlement  was 
agreed  upon  between  the  town  and  the  rail- 
road company,  and  a  Judgment  was  drawn  and 
approved  by  the  Judge  requiring  the  issuance 
of  $20,000  of  the  bonds.  These  bonds  were 
issued  and  delivered  to  the  railroad  company 
for  sale  and  purchased  by  the  plaintiff.  The 
town  having  refused  to  recognize  their  valid- 
ity, this  action  was  brought  to  compel  it  to 
do  so. 

Further  facts  are  stated  in  the  opinion. 

Messrs.  M.  V.  Lanier*  R.  O.  Biirton« 
W.  A.  Oathrle»  and  Edwards  &  Rojrster 
for  appellants. 

Messrs,  William  4»  Leake*  J.  Craw- 
ford BiMs,  Manning  &  Foashee*  and 
Sliepberd&  Bnsbee*  for  appellee: 

The  only  question  open  for  discussion   is 


whether  so  much  of  the  charter  as  confers  au- 
thority on  the  town  of  Oxford  is  validj  in  other 
words,  whether  that  part  of  the  act  is  utterly 
void  by  reason  of  alleged  noncompliance  with 
the  provisions  of  g  14,  art.  2  of  the  Constitu- 
tion. 

Carr  ▼.  Cdks,  116  N.  C.  282,  28  L.  H.  A. 
737,  conclusively  settles  this  question. 

The  court  held  that  it  had  no  Jurisdiction  to 
look  behind  the  record,  and  investigate  by  in- 
quiry and  proof  the  manner  in  which  this  rec- 
ord was  sUablisbed  by  the  legislative  branch 
of  the  government,  for  any  of  the  causes  al- 
leged in  the  complaint. 

28  Am.  A;  Eng.  £dc.  Law.  p.  202. 

The  principle  is  followed  in  reference  t» 
constitutional  provisions  similar  to  that  relied 
upon  by  the  defendant. 

Ex  parte  Wren,  68  Miss.  686,  66  Am.  Rep. 
826;  ifiate,  Oeorge,^.  Swift,  10  Nev.  176;  8taU, 
Panghorn  v.  T&ung,  82  N.  J.  L.  41;  Sherman 
y.  Sttfry,  80  Cal.  256,  89  Am.  I>ec.  98;  Thomas 
V.  Dakin,  22  Wend.  9;  Warner  v.  Beers,  28 
Wend.  108;  F^mUY.  Purdy,  2  Hill,  81;  Purdy 
▼.  People,  4  Hill,  884;  De  Bow  ▼.  People, 
1  Denio,  9;  Commereial  Bank  v.  Sparrow,  2 
Denio,  97;  People  v.  Chenango  Supers.  8  N.  T. 
817;  Peojie  v.  Betlin,  88  N.  T.  260,  88  Am. 
Dec.  877;  Paeifie  R,  Co.  v.  Tlie  Qowmor,  28 
Mo.  868,  66  Am.  Dec.  678;  Brodnax  v.  Groom. 
64  N.  C.  244:  Fouke  v.  Fleming,  13  Md.  412; 
Evans,  Auditor  of  State,  v.  Browne,  80  Ind. 
514,  95  Am.  D^  710;  Buncombe  v.  Prindle. 
12  Iowa,  1;  Eldr.  Oorham,  20  Conn.  16. 

The  act  cannot  be  attacked  in  a  collateral 
proceeding. 

Brodnax  v.  Oroom,  64  N.  C.  248;  State.  Sear 
borough  v.  Robinson,  81  N.  C.  425;  GaUing  v. 
Tarboro,  78  N.  C.  119. 

There  was  an  estoppel  by  reason  of  thejudg- 
ment  in  the  action  of  mandamus  against  the 
defendant. 

A  Judgment  is  never  void  because  tbe  cause 
of  action  is  void. 

Van  Fleet,  Collateral  Attack,  g  286;  Arnold 
V.  School  Dislnct,  78  Mo.  229;  United  States  v. 
Board  of  Auditors,  28  Fed.  Rep.  407;  Rhine 
hart  V.  Schuyler,  7  III.  528. 

A  judgment  is  none  the  less  eflTccti  ve  as  a  bar, 
because  Its  merits  were  determined,  in  whole 
or  in  part,  by  the  agreements  of  the  parties. 
A  judgment  by  default  or  upon  confession  is 
in  its  nature  just  as  conclusive  upon  the  rights 
of  the  parties  before  the  court  as  a  judgment 
upon  demurrer  or  verdict. 

Black,  Judgm.  §  705:  Sharp  v.  Danville, 
M.  A  S.  W,  R.  Co.  106  N.  C.  808;  Vauahan  v. 
Qooch,  92  N.  C.  524:  Moore  v.  Qrant^  Id.  816: 
Kerchner  v.  McEachern,  98  N.  0.  447;  Deaoer 
V.  Jones,  n^^.  C.  649. 

The  judgment  operates  as  an  estoppel,  or  is 
conclusive  as  evidence  upon  parties  and  privies. 
not  only  upon  such  matters  as  were  actually 
urged  to  sustain  or  defeat  the  claim  asserted  in 
the  action,  but  as  to  every  possible  matter  that 
mii^ht  have  been  so  urgMi. 

Tuttle  V.  IJarriU,  85  «.  C.  456;  Anderson  v. 
Rainey,  100  N.  C.  821;  Yates  v.  Tales,  81  N- 
C.  897;  FallsY.  Gamble,  66  N.  C.  455;  Rogers 
V.  Kimsey,  101  N.  C.  559;  Abbott,  Trial  Ev. 


NOTS.— 8ee,  on  the   other  side    of  the   ques-  i  journals,  the  case  uf  Lafferty  v.  Huffman  (KjJ 
don,  as  to  the  effect  of  a  coostitutional  require-    L.  R.  A.  £03. 
mentof  the  entry  of  yeas  and  oay«  on  leyisiative ! 
34  r.  R.  A. 
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pp.  828.  882;  Nashville,  C.  db  St.  L.  B.  Co. 
y.  United  States,  118  IJ.  8.  261,  28  L.  ed.  971: 
MeElwe  y.  BtackweU,  101  N.  C.  192. 

The  power  to  borrow  money  Decessarily  im- 
plies the  power  to  deermioe  the  time  of  pay- 
ment, and  also  the  power  to  issue  bonds  or  other 
evidence  of  the  indebtedness. 

Etans:ille,  L  A  C.  S.  L.  R  Co.  y.  Ehansvilie, 
16  Ind.  412;  Cam,,  Hamilton,  ▼.  Pittsburgh, 
34  Pa.  511;  Com.,  Reinboth,  v.  Pittsburgh,  41 
Pa.  288;  Lynde  y.  Winnebago  County,  88  U.  S. 
16  Wall.  6.  26  L.  ed.  272;  MitcheU  y.  Burling- 
ton, 7HJ.  8.  4  Wall.  270,  18  L.  ed.  850:  South- 
erland  y.  Ooldsboro,  96  N.  C.  49;  Tucker  y. 
Raleigh,  75  N.  C.  267;  Street  v.  Oraten  County 
Gomrs.  70  N.  C.  644. 

The  respect  dae  to  coequal  and  independent 
departments  requires  the  judicial  department 
to  act  on  the  assurance  that  the  act  was  prop- 
erly passed,  leayio^  the  courts  to  determine 
whether  the  act  so  authenticated  is  in  conform- 
ity with  the  Constitution. 

Brodnax  y.  Qroom,  64  N.  C.  244;  Field  ▼. 
Clark,  143 U.  8.  649.  36  L.  ed.  294;  MeClurev. 
Orford  Twp.  94  U.  S.  4-29.  24  L.  ed.  129;  Clay- 
brook  y.  Eockingham  County  Comrs,  114  N.  C. 
458;  Wood  y.  Qjford,  97  N.  C.  227;  Normeht 
V.  ChariotU,  85  N.  C.  887;  Cain  y.  Davie 
County  Comrs.  86  N.  C.  8;  Jones  y.  Person 
County  Comrs.  107  N.  C.  248. 

Clark*  J.,  deliyered  the  opinion  of  the 
court: 

When  this  case  was  here  before  (116  N.  C. 
839)  the  court  set  aside  the  nonsuit  taken  be- 
low, and  held  that  the  plaintiff  could  maintain 
an  action  as  the  case  was  then  presented.  The 
court  did  so  upon  the  ground  that,  there  being 
apparently  a  yalid  liability  of  (40,000  against 
the  town  of  Oxford,  the  compromise  thereof 
for  the  sum  of  $20,000  was  not  necessarily 
void,  and  that  the  court  below  erred  in  non- 
suiting the  plaintiff.  The  case  had  been  tried 
upon  the  view  lUat  the  charter  of  the  town  of 
Oxford  authorized  the  election  under  which 
the  $40,000  indebtedness  was  contracted.  The 
judge  below  held  that  this  was  not  so,  and 
hence  that  the  compromise  was  not  binding. 
This  court  sustained  the  yiew  taken  below  that 
the  town  charter  did  not  authorize  the  con- 
traction of  the  indebtedness,  but  held  that  on 
its  face  the  act  chartering  the  railroad  (Acts 
1891,  chap.  815,  §  10)  authorized  the  election. 
The  question  as  to  the  efficacy  of  that  act  had 
not  been  questioned  below,  as  the  plaintiff  had 
rested  its  claim  upon  the  authority  of  the  town 
charter  to  sustain  the  election.  The  questions 
decided  before  need  not  be  called  in  contro- 
yersy.  We  must  take  it  that  oar  former 
opinion  settles  that  the  town  had  authority  to 
compromise  a  valid  liability  for  a  smaller  sum, 
and  that  Act  1891,  chap.  315,  on  its  face  au- 
thorized the  election.  When  the  second  trial 
was  had  below,  the  point  was  taken  for  the 
first  lime  that,  conceding,  as  this  court  had 
held,  that  Act  1891,  chap.  815,  by  its  terms, 
authorized  the  election,  that  act  was  invalid, 
because  not  passed  as  required  for  all  acts  em- 
powering counties,  cities,  and  towns  to  issue 
bonds.  Const,  art.  2.  §  14.  This  section  of 
the  Constitution  is  imperatiye,  and  not  recom- 
mendatory, and  must  be  obseryed;  otherwise 
this  wise  and  necessary  precaution  inserted  in 
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the  organic  law  would  be  conyerted  into  a  nul 
lity  by  judicial  construction.  It  was  intended 
as  a  safeguard,  and  has  been  held  mandatory 
in  all  other  courts  in  which  that  question  baa 
been  presented,  as  will  be  seen  below.  This 
point  was  not  raised  below  in  the  former  trial, 
nor  in  this  court,  as  the  plaintiff  was  then  re- 
lying upon  the  charter  of  the  town,  which  we 
held  invalid  for  that  purpose.  On  the  second 
trial,  when  the  plaintiff  offered  for  the  first 
time  Act  1891.  chap.  815,  as  authority  to  show 
a^alid  election  authorizing  the  indebtedness  of 
$40,000  as  a  basis  to  authorize  the  compromise 
(for,  except  as  a  compromise,  the  jud<zment 
would  be  yoid  on  its  face,  being  ultra  vires), 
the  defendant  contended  that  Act  1891,  chap. 
815,  while  yalid  as  a  railroad  charter,  was  un- 
constitutional and  void  so  far  as  authorizing 
the  creation  of  an  indebtedness  by  the  town, 
because  not  enacted  in  the  manner  required  by 
Const,  art.  2,  §  14.  The  Journals  were  put  in 
eyidence,  and  showed  affirmatiyely  that  the  act 
was  not  read  three  several  days  in  each  house, 
and  that  the  ayes  and  nays  were  not  entered  on 
the  readings  in  the  house,  as  required  by  the 
Constitution  for  acts  authorizing  the  creation 
of  public  indebtedness.  The  pomt,  therefore^ 
thus  arises  for  the  first  time  in  this  case,  and 
was  not  presented,  and  could  not  be  presented, 
in  the  former  appeal,  for  the  reasons  aboye 
given.  The  point  is  one  of  transcending  im- 
portance, and  is  simply  whether  the  people  in 
their  organic  law  can  safeguard  the  taxpayers 
against  the  creation  of  state,  county,  and  town 
indebtedness  by  formalities  not  required  for 
ordinary  legislation,  and  must  the  courts  and 
the  legislature  respect  those  proyisions?  This 
safeguard  is  §  14  of  art.  2  of  the  Constitution. 
It  provides:  "No  law  shall  be  passed  to  raise 
mone^  on  the  credit  of  the  state,  or  to  pledge 
the  faith  of  the  state,  directly  or  indirectly,  for 
the  payment  of  any  debt,  or  impose  any  tax 
upon  the  people  of  the  state,  or  to  allow  the 
counties,  cities,  or  towns  to  do  so,  unless  the 
bill  for  the  purpose  shall  have  been  read  three 
seyeral  times  in  each  bouse  of  the  general  as- 
sembly, and  passed  three  seyeral  readings, 
which  readings  shall  haye  been  on  three  oif- 
ferent  days,  and  agreed  to  by  each  house  re- 
spectively, and  * 'unless  the  yeas  and  nays,  on 
the  second  and  third  reading  of  the  bill,  shall 
have  been  entered  on  the  journal."  The 
journals  offered  in  evidence  showed  affirma- 
tiyely  that  "the  yeas  and  nays  on  the  second 
and  third  reading  of  the  bill"  were^not  "entered 
on  the  journal;"  and  the  Constitution— the  su- 
preme law— says  that,  unless  so  entered,  no  law 
authorizing  state,  counties,  cities,  or  towns  to 
pledge  the  faith  of  the  state,  or  to  impose  any 
tax  upon  the  people,  etc.,  shall  be  valid. 

This  case  has  no  analogy  to  Carr  y.  Coke, 
116  N.  C.  228.  28  L.  R.  A.  737.  That  merely 
holds  that  when  an  act  is  certified  to  by  the 
speakers  as  hay in:^  been  ratified,  it  is  conclusiye 
of  the  fact  that  it  was  read  three  several  times 
in  each  house,  and  ratified.  Const,  art.  2,  §  28. 
And  so  it  is  here;  the  certificate  of  the  speakers 
is  conclusiye  that  this  act  passed  three  seyeral 
readings  in  each  house,  and  was  ratified.  The 
certificate  goes  no  further.  It  does  not  certify 
that  this  act  was  read  three  several  days  in 
each  house,  and  that  the  yeas  and  nays  were 
entered  on  the  journals.    'I'he  journals  were  in 
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evidence,  and  showed  affirmatively  the  con- 
tnry.  The  people  had  the  power  to  protect 
ibemselves  by  requiring  in  the  organic  law 
aometbinflr  further  as  to  acts  authorizing  the 
creation  of  honded  iDdebtedoess  hy  the  state 
and  its  counties,  cities,  and  towns  than  the  fact 
certified  to  by  the  speakers  of  three  readings 
in  each  house,  and  ratification.  Tbi»  organic 
provision  plainly  requires,  for  the  validity  of 
this  class  of  legislation,  in  addition  to  the  cer- 
tificates of  the  speakers,  which  is  sufficient  for 
ordinary  legislation,  the  entry  of  the  yeas  and 
nays  on  the  Journals  on  the  second  and  third 
reading  in  each  house.  It  is  provided  that  such 
laws  are  **no  laws" — i.  e.  are  void— unless  the 
bill  for  the  purpose  shall  have  been  read  three 
several  times  in  each  house  of  thegeneral  assem- 
bly, and  passed  three  several  resdings,  which 
readings  shall  have  been  on  three  different 
days,  and  agreed  to  by  each  house,  respectively, 
and  unless  the  yeas  and  nays  on  the  second 
and  third  reading  of  the  bill  shall  have  been 
entered  on  the  journals.  This  is  a  clear  decla- 
ration of  the  nullity  of  such  legislation  unless 
this  is  done,  and  every  holder  of  a  state  or 
municipal  bond  is  conclusively  fixed  with  no- 
tice of  this  requirement  as  an  essential  to  the 
validity  of  his  bond.  If  he  buys  without 
ascertaining  that  constitutional  authority  to 
issue  the  bond  has  thus  been  given,  he  has  only 
himself  to  blame.  1  Dillon,  Mun.  Corp.  545, 
and  cases  cited.  It  is  certainly  in  the  power  of 
the  sovereign  people,  in  framing  their  Constitu- 
tion, to  require  as  a  prerequisite  for  the  validity 
of  this  class  of  legislation  these  precautions, 
and  the  additional  evidence  of  the  journals  that 
they  have  been  complied  with,  over  and  above 
the  mere  certificate  of  the  speakers,  which  is 
sufficient  for  other  legislation.  Thattbe  organic 
law  does  require  the  additional  forms  and 
the  added  evidence  of  the  journals  is  plain  be- 
yond power  of  controversy.  Accordingly,  the 
law  is  well  settled  b^  nearly  100  adjudicated 
cases  in  the  courts  of  last  resort  in  thirty  states, 
and  also  by  the  Supreme  Court  of  the  United 
States,  that  where  a  state  Constitution  pre- 
scribes such  formalities  in  the  enactment  of 
laws  as  require  a  record  of  the  yeas  and  nays 
on  the  legislative  journals,  these  journals  are 
conclusive  as  against  not  only  a  printed  statute, 
published  by  authority  of  law,  but  also  against 
a  duly  enrolled  act.  The  following  is  a  list  of 
the  authorities,  in  number  ninety-three,  sus- 
taining this  view  either  directly  or  by  very 
close  analogy.  It  is  believed  that  no  Federal 
or  state  authority  can  be  found  in  conflict  with 
them.  Decisions  can  be  found,  as,  for  in- 
stance. Oarr  y.  Coke,  supra,  to  the  effect  that, 
where  the  Constitution  contains  no  provision 
requiring  entries  on  the  journal  of  particular 
matters, — such,  for  example,  as  calls  of  the 
yeas  and  nays  on  a  measure  in  question, — the 
enrolled  act  cannot,  in  such  case, be  impeached 
by  the  journals.  That,  however,  is  a  very  dif- 
ferent proposition  from  the  one  involved  here, 
and  the  distinction  is  adverted  to  in  Field  v. 
dark,  148  U.  S.,  on  page  671,  86  L.  ed.  308. 
The  authorities  are  as  follows: 

Alabama:  Moody  v.  State,  48  Ala.  116,  17 
Am.  Rep.  28;  SlaU  v.  Buckley,  54  Ala.  599; 
Flerry  County  v.  Selma,  M,  <ft  M,  R.  Co,  68  Ala. 
646;  Walker  v.  Orifflth,  60  Ala.  861;  Moog  v. 
AindMi^,77  Ala.597;  HaU  v.  Steele,B2  Ala.562. 
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Arkansas:  Burr  v.  Rose,  19  Ark.  250;  Vin- 
sani  V.  Snox,  27  Ark.  266;  W(?rthen  v.  Sadgeft. 
82  Ark.  496;  Smithee  v.  Oarth,  88  Ark.  17; 
CUicot  County  v.  Daties,  40  Ark.  200;  Glide- 
veil  ▼.  Martin,  51  Ark.  569. 

California:  Railroad  Tax  Case,  8  Sawy.  288, 
18  Fed.  Rep.  722;  Weill  v.  Kenfield,  54  Cal. 
Ill;  OakjUld  Paving  Co,  v.  Iliiton,  69  Cal.  479. 

Colorado:  Re  Roberts  5  Colo.  525;  Hughes  v. 
Feiton,  11  Colo.  489;  Robertson,  v.  Pe<^le,  20 
Colo.  279. 

Florida:  Matkis  v.  8taU,  81  Fla.  291. 

Georgia:  Harper  ▼.  Etberton  Comrs,  28  Ga 
566. 

Blino^s:  SpangUr  v.  Jaeoby,  14  III.  297.  58 
Am.  Dec.  571;  TurUyv.  Logan  County,  17  111. 
151;  ScJiuyler  County  Supers,  v.  People,  Rock 
Island  d:  A.  R.  Co.  25  111.  181;  People,  Barnes, 
v.  Starne,  85  111.  121,  85  Am.  Dec.  348;  Wabash 
R.  Co.  ▼.  Hughes,  88  111.  174;  lUinois  C.  R. 
Co.  V.  Wren,  43  III.  77;  People  v.  De  Wolf,  62 
111.  258;  Ryan  y  Lyneli,  68  111.  160:  Burritt  v 
StaU  Contract  Comrs.  120111.  822. 

Indiana:  Indiana  C.  R.  Co.  v.  Potts,  7  Ind. 
68^^;  McCuUoeh  w. State,  11  Ind.  424. 

Iowa:  KoehUr  v.  Hill,  60  Iowa,  548. 

Kansas:  Re  Division  of  Howard  County,  15 
Kan.  194;  Leavemcorth  County  Comrs,  v.  Hig- 
ginbotham,  17  Kan.  62;  State,  Atty.  Oen.,  v. 
Francis,  26  Kan.  724. 

Kentucky:  Gorman  v.  Kentucky  Bd.  of 
Managers  of  World's  Columbian  Exposition,  98 
Ky.  537,  18  L.  R.  A.  536. 

Louisiana:  Hollingsworih  y.  Thompson,  45 
La.  Ann.  223. 

Maryland:  Berry  v.  Baltimore  d  D.  P,  R. 
Co.  41  Md.  446,  20  Am.  Rep.  69;  Legg  v.  An- 
7wpolis,  42  Md.  203. 

Michigan :  Sovthworth  v.  Palmyra  db  J.  R. 
Co.  2  >Iich.  2«7;  Oreen  v.  Craves,  1  Dougl. 
(Mich.)  851;  People,  Anderson,  v.  Le  Orange 
Tujp.  Board,  2  Mich.  191;  People,  Brake,  v. 
Ma/taney,  18  Mich.  481;  Steekert  v.  East  Sag- 
inaw, 22  Mich.  104;  Atty.  Oen.  v.  Joy,  55 
Mich.  94;  Callaghan  y.  Chipmati,  59  Mich. 
610;  Atty.  Oen.  v.  Rice,  64  Mich.  385;  People, 
Hart,  V.  McElroy,  72  Mich.  446,  2  L.  R  A. 
609;  Saekrider  v.  Saginaw  County  Supers.  79 
Mich.  69;  Auditor  Oeneral  v.  Menominee 
County  Supers.  89  Mich.  598;  Atty.  Oen.  v.  De- 
troit Jt  S.  PI.  Road  Co.  97  Mich.  5^9. 

Minnesota:  Ramsey  County  Supers,  y.  Bee- 
nan,  2  Minn.  880  (Gil.  281);  State,  Minnesota 
B.  Constr,  Co.,  v.  Battings,  24  Minn.  78;  State 
v.  Peterson,  88  Minn.  143;  Lincoln  y.  Haugan, 
45  Minn.  451. 

Missouri:  Slate  v.  McRride,  4  Mo.  803,  29 
Am.  Dec.  686:  State,  Atty.  Oen,,  y.  Mead,  71 
Mo.  266. 

Nebraska:  Hnll  v.  Miller,  4  Neb.  503;  State, 
Uuffy.  McLelland,  18  Neb.  286;  StaU,  Poole. 
y.  Ilobinson,  20  Neb.  96. 

Nevada:  State,  Stecenson,  ▼.  Tufly,  19  Nev. 
891. 

New  Hampshire:  Opinion  of  the  Justices^  85 
N.  H.  679,  52  N.  H.  622. 

New  York:  People  v.  Chenango  Supers,  8 
N.  Y.  817;  People,  Adsit,  v.  Allen,  42  N.  Y. 
379;  People,  Purdy,  v.  Marlborough  High- 
way  Comrs.  54  N.  Y.  276:  Rumsey  v.  New  York 
d  N.  E,  B.  Co.  180  N.  Y.  88;  People  v.  Purdy, 
2  Hill,  81;  Purdy  v.  People,  4t  Hill,  384;  Z)0  Atw 
V.    People,  1  Denio,  9;    Commercial  Bank  ▼. 
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fiparrofd,  2  Denio,  97;  Warner  v.  Beers,  28 
Weed.  184. 

Ohio:  Fordyeer,  Qodman,  20  Ohio  St.  1. 

Oregon:  Currie  v.  Southern  P.  Cb.  21  Or. 
566. 

PenDsyWania:  Seuthwark  Bank  ▼.  Com.  26 
Pa.  446. 

South  Carolina:  Bond  Debt  Cases,  12  8.  C. 
200;  State,  Attv.  Gen.,  y.  Hagood,  18  S.  C.  46. 

Tennessee:  Williams  t.  State,  6  Lea,  649; 
Brewer  v.  Huntingdon,  86  Tenn.  782;  State  v. 
Algood,  87  Tenn.  168;  Nelson  t.  Haywood 
County,  91  Tenn.  596. 

Texas:  i^u^n^  v.  Duncan,  81  Tez.  280; 
£run<  y.  ^ra^tf,  22  Tez.  App.  896. 

Virginia:   Wise  ▼.  Bigger,  79  Va.  269. 

West  Virginia:  Osburn  ▼.  iStei^^.  5  W.  Va. 
85,  18  Am.  Rep.  640. 

Wisconsin:  Bound  ▼.  Wisconsin  C,  R.  Go, 
45  Wis.  548;  Merade  ▼.  Doicn,  64  Wia.  828; 
mVonnld  ▼.  State,  80  Wis.  407. 

Wyoming:  Brown  ▼.  iV<7«/t,  1  Wyo.  85; 
Union  P.  iL  Co,  ▼.  Oarr,  1  Wyo.  96. 

United  States:  Gardner  w,  Barney {"Oardner 
T.  T//«  Collector'^  78  U.  S.  6  Wall.  499,  18  L. 
ed.  890;  South  Ottaway,  Perkins,  94  U.  S.  260. 
24  L.  ed.  154;  Post  v.  KendnU  County  Supers, 
105  U.  S.  667.  26  L.  ed.  1204. 

Of  these  cases,  espednlly  pertinent  are 
Sottth  Ottawa  v.  Perkins,  94  U.  8.  260.  24  L. 
ed.  154;  Post  ▼.  Kendall  County  Supers.  105  U. 
B.  667,  26  L.  ed.  1204;  People,  Adsit,  v.  Allen, 
42  N.  Y.  879;  HoUingsworth  v.  Thompson,  45 
La.  Ann.  228;  State,  Atty.  Gen.,  v.  Mead,  71 
Mo.  266;  Hunt  ▼.  State,  22  Tez.  App.  896. 
To  same  purport  are  Black,  Const.  Law,  g^  81, 
102;  Coolev,  Const.  Lim.  6th  ed.  156.  168, 168; 
Sroiib,  Const.  A  Stat.  Constr.  888;  Story. 
Const.  590;  Sedgw.  Stat.  &  Const.  Law,  5:i9, 
551 ;  Cusbing,  Law  &  Practice  of  Legislative 
Assemblies.  $  2211;  1  Whart.  Ev.  8d ed.  260;  1 
Greeul.  Ev.  491. 

Constitutional  requirements  as  to  the  style 
of  acts  or  the  manner  of  their  pa<isage  are 
mandatory,  not  directory.  State  v.  Patterson, 
98  N.  C.  660.  668,  665.  The  thirty  days' notice 
required  before  the  passacre  of  a  private  act  is 
not  required  by  the  Constitution  to  be  emered 
on  the  journals,  as  is  required  as  to  the  read- 
ings on  several  days,  and  the  ayes  and  nays  on 
each  reading,  with  bills  authorizing  the  con- 
traction of  public  indebtedness;  and  hence  it 
may  be  that  the  giving  of  such  thirty  days'  no- 
tice is  conclusively  presumed  as  to  such  private 
acts  {Harrison  v.  Gordy,  57  Ala.  49;  Walker y, 
Griffith,  60  Ala.  861),  though  the  contrary  was 
intimated  in  Gatlin  ▼.  Tarboro,  78  N.  C.  119. 
The  history  of  the  country  at  large  and  of  this 
state  as  well  has  shown  the  necessity  of  this 
safeguard  as  to  acts  authorizing  the  creation  of 
public  indebtedness,  which  has  been  incorpo- 
rated also  into  several  other  state  Constitutions. 
We  have  no  power  nor  wish  to  nullify  so  plain 
and  mandatory  a  provision,  ao  carefully  and 
ezplicitly  worded,  and  which  has  been  held 
binding  hy  all  other  courts  wherever  the  qaea- 
tion  has  been  presented. 

The  Judgment,  on  Its  face.  It  by  consent, 
and  for  a  railroad  subscription.  It  is  therefore, 
on  its  face,  to  be  treated  as  void  being  ultra 
frires  unless  a  special  authority  is  shown  author- 
izing the  indebtedness  for  which  it  was  a  com- 
promise {Kelleyw.  Milan,  127  U.  8.  150,  82  L. 

84  L.  R.  A. 


ed.  88);  for,  ex  mrtuteoffiHi,  town  oommisaion- 
ers  have  no  authority  whatever  to  bind  the 
town  by  submitting  to  a  consent  Judgment  for 
|20.00<)  for  a  matter  appearing  on  the  face  of 
the  judgment  to  be  not  for  town  purposea.  If 
the  commissioners  of  the  town  were  vested 
with  no  authority  to  create  the  debt,  they  cer- 
tainly could  not  acquire  such  power  by  enter- 
ing mto  a  consent  Judgment.  The  consent 
Judgment  entered  into  by  the  town  authorities 
could  not  bind  the  town  to  a  subscription  to  a 
railroad  unless  the  power  to  subscribe  or  do- 
nate had  been  legally  granted  by  the  legisla- 
ture. Consent  Judgments  are,  in  effect,  merely 
contracts  of  parties,  acknowledged  in  open 
court,  and  ordered  to  be  record«i.  As  such 
they  bind  the  parties  themselves  thereto  as  fully 
as  other  Judgments;  but.  when  parties  act  in  a 
representative  capacity,  such  Judgments  do  not 
bind  the  eestuis  que  trustsnt  unless  the  trustees 
had  authority  to  act;  and  when  las  in  the  pres- 
ent case)  the  parties  to  the  action,  the  town 
authorities,  had,  as  appears  above,  no  authority 
to  issue  the  bonds,  their  honest  belief,  however 
great,  that  they  had  such  power,  would  not 
authorize  them  to  acquire  such  power,  and 
bind  the  town  by  consenting  to  a  judgment. 
It  Is  not  a  queation  of  a  fraudulent  judgment, 
but  a  void  judgment  from  want  of  authority  to 
consent  to  a  decree  to  bind  principals  (the  taz- 
payers)  for  whom  thev  had  no  authority  to 
create  an  indebtedness  by  consenting  to  a  Judg- 
ment any  more  than  they^  would  have  had  by 
issuing  bonds.  If  authorized  to  create  the  in- 
debtedness, either  tbe  bonds  or  the  consent 
Judgment  would  be  equally  an  estoppel,  but  as 
they  had  no  such  authority,  neither  t)onds  nor 
Judgment  is  binding  on  tbe  taxpayers.  It  Is 
not  their  bond  nor  their  Judgment.  In  Kdley 
V.  MUan,  supra,  Blatchford,  J.,  says:  "Tbe 
declaration  of  the  validity  of  the  bonds  con- 
tained in  tbe  decree  was  made  solely  in  pur 
suance  of  the  consent  to  that  effect  contained 
in  the  agreement  signed  by  the  mayor  of  the 
town  and  the  oflScer  of  the  .  .  .  railroad 
company.  The  act  of  the  mayor  in  signing 
that  agreement  could  give  no  validity  to  the 
bonds  if  they  had  none  at  the  time  the  agree- 
ment was  made.  .  .  .  The  adjudication  in 
the  decree  cannot,  under  the  circumstances,  be 
set  up  as  a  Judicial  determination  of  the  valid- 
ity of  the  bonds.  .  .  .  This  was  not  the 
case  of  a  submission  to  the  court  of  a  question 
for  its  decision  on  tbe  merits,  but  it  was  a 
consent  in  advance  to  a  particular  decision  by 
a  person  who  had  no  right  to  bind  the  town 
by  such  a  consent,  because  it  gave  life  to  in- 
valid bonds;  and  the  authorities  of  the  town 
had  no  more  power  to  do  so  than  they  had  to 
issue  tbe  bonds  originally."  In  Texas  dP,  R, 
Go.  ▼.  Southern  P.  Co,  187  U.  8.  48.  66,  87 
L.  ed.  614,  617,  Fuller,  Ch.  J.,  sa\s:  '*The 
decrees  were  entered  by  consent  and  in  accord- 
ance with  the  agreement,  the  courts  merely  ez- 
ercising  an  administrative  function  in  reconiing 
what  had  been  agreed  to  betwt  en  the  parties;^ 
and  hence  holds  that  the  Federal  courts  in  dis- 
re/rarding  such  decrees  were  not  violating  the 
rule  that  due  effect  must  be  given  to  the  deter- 
mination of  the  matter  by  a  state  court  having 
Jurisdiction.  In  Laierenre  Mfg,  Co.  v.  Janes- 
viUe  Cotton  MiOs,  188  U.  8. 552, 84  L.  ed.  1005, 
Fuller  Ch.  J.,  again  says:  *'The  prior  decree 


18861 


Uhion  Bank  of  Richmond  ▼.  Commissionbsb  or  Ozvord. 


491 


was  the  coDsequence  of  the  oonaeDt  [of  parties], 
mud  not  of  the  jadgment  of  the  court,  and  this 
being  so,  the  court  bad  the  right  to  decline  to 
treat  it  as  rea  judicata;"  citing  many  cases, 
among  tjbem  our  own  case  of  Lamb  y.  Oatltn, 
9  Dey.  &  B.  Eq.  87»  ifrfra,  and  refused  to  exe- 
cute a  former  decree,  saying:  '^As,  therefore, 
if  the  old  company  blad  defended  the  suit 
mgainst  it,  it  would  haye  preyailed,  the  decree 
of  the  dicuit  court  being  correct  upon  the 
merits,  is  also  correct  in  that  the  court  refused 
to  be  constrained  by  the  preyious  erroneous 
consent  decree  to  decree  contrary  to  the  right 
of  the  cause."  In  Oay  y.  Purpart,  106  U.  8. 
<I79.  87  L.  ed.  266,  Miller,  J.,  says  (page  698, 
106  U.  8.,  and  page  268, 27  L.  ed.).  '*Such  de- 
cree aa  was  bad,  b&ng  dependent  upon  consent, 
did  not  operate  as  a  Judicial  decision  by  the 
court."  This  treatment  of  consent  decrees 
prevails  thus  in  law  aa  well  as  equity;  Helley 
y.  MHan,  tupra^  being  an  action  at  law  to  re- 
coyer  Judgment  on  tends  issued  in  aid  of  a 
railroad,  and  the  other  cases  above  cited  being 
in  equity.  In  BrawnniUe  Taxing  Diti.  Camr$. 
y.  Loanue,  129  IJ.  8.  498,  606,  &  L.  ed.  780, 
784,  which  is  substantially  like  the  present,  be- 
ing an  application  for  a  mandamus  to  compel 
the  leyymg  of  a  tax  to  pay  a  Judgment  ren- 
dered on  interest  coupons  of  bonds.  Fuller,  Ch. 
J.y  says:  "The  court  cannot  decline  to  take 
cognizance  of  the  fact  that  the  bonds  are  utterly 
yokl,  and  that  no  such  remedy  exists.  Beijudt- 
eata  may  render  straight  that  which  is  crooked, 
and  black  that  which  is  white, — facit  ex  eurvo 
rwetum,  ex  alko  nigrum,—  .  .  .  but  where 
application  is  made  to  collect  Judgments  by 
process  not  contained  in  themselves,  and  re- 
quiring to  be  sustained,  refercDce  to  the  alleged 
cause  of  action  upon  which  they  are  founded, 
the  aid  of  the  court  should  not  be  granted 
when,  upon  the  face  of  the  record,  it  appears, 
not  that  mere  error  supervened  in  the  rendition 
of  such  judgments,  but  that  they  rest  upon  no 
cause  of  action  whatever."  So,  in  the  present 
case,  even  if  the  former  Judgment  had  not 
been  b^  consent,  it  appears  that  there  was  no 
authonty  to  issue  the  bonds,  and  the  courts  will 
not  issue  a  mandamus  to  levy  a  tax  to  pay  such 
judgment.  In  Latnb  v.  Qatlin,  2  Dev.  &  B. 
£q.  87  (cited  and  approved  by  the  Supreme 
Court  of  the  United  States,  tupra)^  Qaston,  J., 
says,  as  to  the  effect  of  a  consent  judgment  l^ 
an  executor,  that  it  did  not  bind  the  beneficia- 
ries of  the  estate  (as  here  the  taxpayers  are  not 
bound  by  the  consent  Judgment  entered  into 
by  the  town  authorities),  because  "it  is  not  in 
truth  a  decree  rendered  in  imritum,  and  by  a 
judgment  of  the  court  to  which  the  defendant 
was  compelled  to  submit,  and  which,  there- 
fore, not  only  binds  him,  but  those  also  for  I 
whose  benefit  he  held  the  estate,  unless  it  can  ■ 


be  impeached  for  fraud,  but  it  is  a  voluntary 
settlement  between  the  defendant  and  the  per- 
sons then  claiming,  which  the  parties  to  that 
settlement  have  chosen  to  invest  with  the 
forms  of  a  Judicial  determination.  The  decree 
.  .  .  is  avowedly  adopted  because  it  was 
made  by  the  parties.  A  decree  thus  rendered 
as  againat  the  present  plaiDtiffs  Fwho  were  the 
principals  whom  the  defendant  in  the  consent 
Judgment  represented]  has  no  force  except  so 
far  as  it  is  seen  to  be  Just."  There  are  other 
authorities  to  the  like  effect  and  purport,  but 
the  above  will  suffice.  A  recital  of  facts  which 
the  corporate  officers  had  do  authority  to  de- 
termine, orare  cital  of  matters  of  law,  does  not 
estop  the  corporation.  Dixon  Oountjfr.  Field, 
111  U.  8.  88.  28  L.  ed.  860;  Northern  Nat 
Bank  y.  Porter  Tufp.  110  U.  8.  608,  28  L.  ed. 
268. 

The  certificate  of  the  speakers  is  not  good 
for  what  it  certified;  t.  e.,  that  the  bill  has  been 
read  three  times  in  each  house,  and  ratified. 
And,  ordinarily,  that  makes  the  bill  a  law. 
But  for  this  class  of  legislation  the  Constitution 
provides  that  the  facts  thus  certified  by  the 
speakers  will  make  no  law  unless  it  further 
appears  that  the  yeas  and  naya  have  been  re- 
corded on  the  Journals  on  the  second  and  third 
reading  in  each  house.  The  Constitution 
makes  the  entry  on  the  Journals  essential  to  the 
validity  of  the  act.  If  ft  be  conceded  that  pre- 
sumption of  regularity  arises  from  the  publica- 
tion of  the  act  In  this  case,  it  was  rebutted,  for 
the  Journals  were  offered  bv  the  defendant,  and 
showed  that  no  constitutfonal  authority  had 
been  conferred  to  issue  the  bonds  or  contract 
the  indebtedness.  It  is  incumbent  upon  the 
purchaser  of  municipal  bonds  to  examine 
whether  the  power  to  issue  has  been  duly 
muted.  Lake  County  Comre.  v.  Oraham,  Iw 
U.  8.  674,  82  L.  ed.  1066;  East  Oakland  Tiop. 
V.  Skinner,  94  U.  8.  266,  24  L.  ed.  125;  1 
Dill.  Mun.  Corp.  646.  The  bonds,  having 
been  issued  without  authority  were  absolutely 
void.  MareJi  v.  Fulton  County  Supers,  77  U. 
8.  10  Wall.  676,  19  L.  ed.  1040;  Clarke  y.  Han 
cock  County  Supers,  27  HI.  808.  The  payment 
of  interest  is  no  ratification,  for  there  can  be 
no  ratification  when  there  is  want  of  power. 
Boon  Diet.  Tuip.  v.  Cummins,  142  U.  8.  876. 
86  L.  ed.  1048;  Daviess  County  y.  Dickinson, 
117  U  8.  667,  666,  29  L.  ed.  1026, 1080;  Nor 
ton  V.  ShObv  County,  118  U.  8.  426,  461,  80  L. 
ed.  178,  189;  Lewis  v.  Shreveport,  108  U.  8. 
282.  287,  27  L.  ed.  728,  780. 

In  instructing  the  Jury  upon  the  evidence  to 
find  the  issues  in  favor  of  the  plaintiff^  tlMre 
was  error. 

Faireloth,  Ch.  J.,  dissenta. 

Eehearing  denied. 


4M 


MlBSOUlU  SUPRBME  COUBT. 


Oct., 


MISSOURI  SUPREME  COURT  (Diyision  8>. 


James  A.  REED  and  Wife,  Be9pt9., 

V. 
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I.  A  Btipiilatioii  Umitiii^  the  UablUty  of 
ft  telefprftph  eompariiy  for  errors  and  mis- 
takes in  the  tranemissioii  of  an  unrepeated  mee" 
eaffe  )8  not  \alld  so  far  at  ft  applies  to  mistakes 
caused  by  negligence  of  the  telegraph  operators. 

8.  A  mistake  in  the  transmisaion  of  a 
teleg^ram  makes  a  prima  facie  case  of  negli- 
^enoe.  and  casts  on  the  telegraph  company  the 
burden  of  disproving  negligence. 

8.  A  contract  made  in  Iowa  for  the 
tranemiaeion  of  a  telegram  from  a  place 
in  that  state  to  a  place  in  Uiesourl  is  governed 
by  the  laws  of  Iowa  making  the  proprietor  of  the 
telegraph  liable  for  all  mistakes  in  transmission. 

4.  The  difference  between  the  actual 
market  valne  of  a  lot  and  the  price  re- 
ceived is  the  measure  of  damages  for  a  mis- 
take in  the  transmission  of  a  telegram  which  is 
not  in  cipher  to  an  agent,  by  which  a  lower  price 
is  ni^med  to  him  than  that  stated  by  the  principal, 
and  in  reliance  upon  which  he  executea  the  con- 
tract.; 

(October  7,1990.) 

APPEAL  b3r  defendant  from  a  judgment  of 
the  Circuit  Court  for  Jacksoo  County  in 
favor  of  plaintiffs  in  an  action  brought  to  re- 
cover damages  for  failure  to  correctly  transmit 
a  telegram.    Affirmed. 

Statement  bv  Gantt»  P.  J. : 

This  action  is  by  a  sendee  or  addressee  of  % 
commercial  telegram  against  the  telegraph 
company  for  Degligence  in  its  transmission, 
whereby  the  plaintiff  or  sendee  was  misled  into 
authorizing  ber  agent  to  conclude  a  contract 
of  sale  of  a  tract  of  land  for  $1,800  when  she 
believed  she  was  obtaining  $1,900  therefor. 
Plaintiff's  agent,  Hedges,  living  in  Cedar  Rap- 
ids, Iowa,  where  ber  real  estate  was  situated, 
delivered  to  the  defendant  telegraph  company, 
to  be  trHnsmitted  to  plaintiff,  nving  in  Kansas 
City.  Missouri,  the  following  message: 

Cedar  Rapids,  Iowa,  May  25,  1889. 
James  A.  Reed,  806  Kelson  Building,  Kansas 

Ci^,  Mo.: 

Offered  thirteen  hundred  cash,  lot  two, 
houses  near  planing  mill.  Must  hear  Imme- 
diately.    Can't  get  more.    George  T.  Hedges. 

The  regular  tariff  rate  was  paid  by  Hedges. 
This  message  when  delivered  was  as*  follows: 

Cedar  Rapids,  Iowa,  May  25.  1889. 
James  A.  Reed,  806  Nelson  Building.  Kansas 

City.  Mo. 

Offered  nineteen  hundred  cash,  lot  two, 
houses  near  planing  mill.  Must  hear  imme- 
diately.   Can't  get  more.    George  T.  Hedges. 


It  will  be  noted  the  offer  was  ciianged  in 
transmission  from  "thirteen  hundred"  to  "nine- 
teen hundred"  dollars.  After  requesting  the 
operator  and  agent  of  defendant  at  Kansas 
City  to  verify  the  message  on  account  of  iw 
importance,  add  having  wen  informed  by  the 
operator  that  he  had  verified  it,  and  she  could 
rely  upon  it,  plaintiff,  ignorant  of  the  error  in 
the  message  received,  on  the  same  day,  sent 
Hedges  this  telegram: 

Sell  property  for  amount  offered.  Will  send 
dee<i  by  Monday,  27th. 

Armed  with  this  power  of  attorney.  Hedges, 
the  agent,  also  ignorant  of  the  mistake  in  his 
message  to  plaintiff,  and  supposing  be  was 
authorized  to  sell  the  lot  for  $1,800.  received 
a  part  payment  of  the  purchaser  thereon,  and 
gave  a  written  memorandum  of  the  sale,  agree- 
ing to  make  the  deed  and  deliver  possession. 
On  the  27th  of  May.  1889,  plaintiff  and  her 
husband  Joined  in  the  execution  of  a  deed  to 
the  purchaser,  reciting  a  consideration  of  $1,* 
900,  and  forwarded  it  to  Hedges,  who  received 
it  on  the  29th.  When  Hedges  received  the 
deed,  he  thought  possibly  there  was  a  mistake, 
owing  to  the  insertion  of  $1,900,  instead  of 
$1,8(%,  and  suggested  to  the  purchaser  that 
they  wait  until  he  could  write  plaintiff;  but, 
the  purchaser  threatening  a  suit,  he  delivered 
the  deed,  and  accepted  $1,800,  which  he  re- 
mitted to  plaintiff,  less  his  commission.  Upon 
receiving  the  letter,  and  being  apprised  for  the 
first  time  of  the  mistake,  plain  till  at  once,  and 
within  the  sixty  days  limited  therefor,  made 
claim  for  $600  damages,  which  being  refused 
by  defendant,  she  commenced  this  action. 
Defendant  offered  no  evidence  whatever  to 
account  for  the  mistake  in  the  transmission  of 
tJie  message.  The  company  relies  upon  vari- 
ous alleged  errors  to  reverse  the  judgment  re- 
covered by  plaintiff. 

Mesirs.  Karnes,  HobneSy  A  Kr&uth- 
ofE^  for  appellant: 

The  court  erred  in  admitting  in  evidence  the 
statute  of  the  state  of  Iowa,  and  Mr.  Stiles's 
oral  testimony  as  to  the  unwritten  law  of  that 
state  relative  to  the  liability  of  telegraph  com- 
panies. 

The  telegram  in  question  was  sent  from 
Cedar  Rapids,  Iowa,  to  Kansas  City,  Missouri. 
It  was  therefore  an  interstate  transaction  and 
not  subject  to  the  laws  of  the  state  of  Iowa. 

Stanley  v.  Wabash,  St,  L.  dP.R.  Co.  100  Mo. 
485,  8  L.  R.  A.  549,  8  Inters.  Com.  Rep.  176; 
Missouri  P.  R.  Co,  v.  Sherwood,  84  Tex.  125, 
17  L.  R.  A.  648,  4  Inters.  Com.  Rep.  240;  Otis 
Co.  V.  Missouri  P.  R  Co.  112  Mo.  622;  Western 
U.  Tdeg.  Co.  v.  Pendleton,  122  U,  8.  847,  80 
L.  ed.  1187,  1  Inters.  Com.  Rep.  806. 

The  validity  of  the  conditions  under  which 
the  measage  In  controversy  was  sent  must  be 
determined  by  the  rule  or  decision  announced 


Nora.— In  overruling  a  prior  declirion  to  adopt 
the  rule  which  precludes  telegraph  companies 
from  stipulatinir  airainst  their  own  nefrllgence,  the 
supreme  oourt  of  MIsMuri  does  the  same  that  was 
done  by  the  supreme  oourt  of  North  Garolloa  In 
Brown  v.  Postal  Teleff.  Gable  Co.  17  L.  B.  A.  648;  see 
34  L.  R.  A. 


footrwte  to  the  latter  case  for  other  decisions  on  this 
question.  Also  on  the  same  point  see  Francis  v. 
Western  V.  Telesr.  Go.  (Minn.)  26  L.  R.  A.  406:  and 
Sbinffleur  y.  Western  U.Teleff.Go.  (Mi8B.)80L.B. 
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bj  the  supreme  court  of  Missouri,  namely  that 
toe  provision  limiting  liability  for  errors  and 
mistakes  in  uorepeated  messages  is  valid. 

Wann  y.  Wenfern  U.  Tdeg.  Co.  87  Mo.  472, 
90  Am.  Dec.  dS^,  and  cases  cited;  2  Shear m.  & 
Bedf.  Neg.  §  558.  p.  405;  EiUy  ▼.  VftiUni  U. 
TeUg.  Cb.  100  N.  Y.  231;  We$tern  V.  Teleg, 
Co.  y.  SUteMon,  128  Pa.  442,  6  L.  R.  A.  615; 
Thompson  y.  Western  U.  Tel^.  Co,  64  Wis.  581, 
54  Am.  Rep.  044. 

There  was  neither  aDegatlon  nor  proof  of 
gross  negligence  on  the  part  of  the  defendant, 
nor  did  the  plaintiff's  instructions  predicate 
their  recoyery  upon  the  presence  of  this  ele- 
ment. 

That  phrase  is  used  in  the  sense  of  wilful 
mistake  or  fraud. 

Eais  y.  Atneriean  Teleg.  Co.  18  Allen,  226; 
Bedpath  y.  Western  U.  Teleg.  Co.  112  Mass.  71, 
17  Am.  Rep.  89;  Hart  y.  Western  U.  TeUg.  Co, 
06  Cal.  579,  55  Am.  Rep.  119;  Breese  y  United 
States  TOeg.  Co.  46  Barb.  274;  Beven,  Neg. 
p.  63.  note. 

The  same  rule  prevails  in  actions  afraiost 
telegraph  companies  that  governs  the  recovery 
for  damages  in  ordinary  cases;  the  damages 
must  be  limited  strictly  to  those  which  are 
proximately  caused  by  the  negligence  com- 
plained of,  and  cannot  include  those  which 
are  remote. 

Western  U.  Teleg.  Co,  v.  HaU,  124  U.  8.  444, 
31  L.  ed.  479;  Howard  y.  StiUtPell  d  B.  Mfg. 
Co.  189  U.  8.  199,  206,  207,  85  L.  ed.  147,  150; 
Cahn  v.  WeeUrn  U,  Teleg.  Co.  48  Fed.  Rep.  810, 
2  U.  8.  App.  24. 

A  well  established  and  eminently  just  rule 
imposes  upon  a  party  injured  or  exposed  to 
danger  of  injury  from  the  set  of  anotber,  how- 
ever wrongful,  the  duly  to  actively  exert  him- 
self to  take  steps  to  avoid  or  lessen  the  injuries 
and  to  make  exertions  and  incur  reasonable 
expenses  to  that  end. 

Douglass  v.  Stephens,  18  Mo.  862:  Fisfier  v. 
Go^l,  40  Mo.  475;  Waters  v.  Brown,  44  Mo. 
802;  StaU,  Rice,  v.  PovieU,  Id.  436;  Haysler 
y.  Owen,  61  Mo.  271;  EojfY.  Clay,  9  Mo.  App. 
176;  Harrison  v.  Missouri  P.  B.  Co.  88  Mo. 
625;  Chicago,  8.  F.  d  C.  B.  Co.  v.  McOrew, 
104  Mo.  282;  Alliance  Trust  Co.  v.  Stewart,  115 
Mo.  236;  Baldwin  v.  United  States  Teleg.  Co.  45 
N.T.  744, 6 Am.  Rep.  165;  Daughtery  v.  Atneri- 
ean U.  Teleg.  Co.  75  Ala.  168, 61  Am.  Rep.  435; 
1  Sutherland,  Damages,  2d  ed.  g^  88.  89.  pp. 
191. 192;  8  Sutherland,  Damages.  2d  ed.  §g  921, 
973;  1  Sedgw.  Damages.  8th  ed.  §§  202,  204, 
205.  214-216,  and  233;  2  Sedgw.  Damages,  8th 
ed.  §§  815.  858,  872,  895;  Gray.  Communica- 
tion by  Telegraph,  p.  178;  §  76.  p.  187. 

In  a  legal  sense  the  loss  in  this  case  must  be 
attributable  to  the  act  of  the  plaintiffs  in  vol- 
untarily carrying  out  and  accepting  the  bene- 
fits of  a  contract  which  could  not  have  been 
enforced  against  them,  and  in  failing  to  take 
steps  to  set  aside  the  delivery  of  the  deed  by 
Hedges  to  Scott,  when  ample  ground  existed 
therefor. 

In  such  a  case  the  error  in  transmission  was 
not  only  a  remote  cause,  but  did  not  even  con- 
tribute to  the  injury,  upon  any  just  considera- 
tion of  the  transaction. 

First  Nat.  Bank  v.  Western  U.  Teleg.  Co.  80 
Ohio  St.  555. 27  Km.  Rep.  485;  Bodkin  v.  West- 
ern U.  Teleg.  Co.  81  Fed.  Rep.  184;  Baldwin 

84  L.  R.  A. 
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V.  United  States  Teleg.  Co.  supra;  Smith  v. 
Western  U.  Teleg.  Co.  83  Ky.  104. 

The  plaintiff's  cause  of  action  was  complete 
when  the  telegram  was  delivered  on  May  25. 
1889,  and  defendant  did  no  act  afterwards 
which  influenced  the  conduct  of  the  parties. 
They  acted  voluntarily  with  knowledge  that 
an  error  had  been  committed,  and  their  conduct 
al(me  proximately  caused  the  loss  complained 
of. 

Lowery  v.  Weetem  U.  Teieg.  Co.  60  N.  Y. 
198. 19  Am.  Rep.  154;  Hart  v.  Direct  United 
States  C'tble  Co.  86  N.  Y.  683. 

The  plsintiffs  were  chargeable  with  Hedges' 
knowledge  of  the  mistake,  and  as  to  this  de- 
fendant, are  responsible  for  his  acts.  They 
must  seek  a  remedy  for  the  result  of  his  acts, 
if  unauthorized,  aeainst  him. 

Proudfoot  V.  Montefiore,  L.  R.  9  Q.  B. 
511. 

It  was  the  duly  of  Hedges  to  inquire  of  Reed 
by  telegraph,  instead  of  waiting  on  the  slower 
process  of  the  mail;  and  it  was  Reed's  duty, 
when  he  received  Hedges'  letter,  to  answer  by 
wire,  and  it  certainly  was  Hedges'  duty,  after 
having  written  to  Keed,  to  await  his  answer. 

Strong   v.    A    Certnn    Quantity   of  Wheat 
''The  Contoifs  WJiear),  70  U.  S.  3  Wall.  225. 

30.  18  L.  edf.  194, 197;  Proudfoot  v.  Montefiore, 
supra. 

T)ie  circumstances  under  which  Hedges 
made  bis  contract  with  Scott  were  such  that 
tbe  contract  could  not  have  been  specially  en- 
forced against  the  Reeds.  It  would  have  been 
a  complete  answer  (hat  its  execution  had  been 
induced  by  mistake. 

Pom.  Spec.  Perf.  §  245;  Waterman,  Spec. 
Perf.  §8  349.  361,  3(58;  Fry,  Spec.  Perf.  8ded. 
pp.  361,  370  and  note.  728,  729,  7 .'4,  and  739; 
1  Story,  £q.  Jur.  18th  ed.  §  140.  and  note; 
Kerr,  Fraud  &  Mistake,  pp.  412,  416;  Clark  v. 
Maurer,  77  Iowa,  717;  Kraft  v.  Egan,  78 
Md.  86. 

And  if  it  appear  that  the  plaintiff's  property 
was  worth  $2,000  at  the  time  the  comract  waa 
made,  specific  performance  of  tbe  contract 
would  have  been  refused  as  being  unfair  and 
oppressive. 

Taylor  v.  Williams,  45  Mo.  88;  Veth  Y.Gierth^ 
92  Mo.  97. 

Ck)ns('auent]y,  Hedges  consummated  a  con- 
tract which  was  not  binding,  and  which  could 
not  have  been  enforced.  He  knew  Uie  facts 
which  constituted  a  complete  defense;  so  that 
his  act  was  an  independent  interveaing  cause, 
making  the  error  in  transmission  onlv  tbe  re- 
mote cause  of  the  damages  complained  of. 

Hudson  V.  Wabash  Western  B.  Co.  101 
Mo.  13. 

On  the  same  ground  the  plaintiffs  could  have 
sustained  a  bill  to  cancel  the  deed  and  compel 
a  reconveyance. 

1  Sedgw.  Damages,  8th  ed.  §g  215,  216. 

Instead  of  taking  steps  to  this  end,  the  plain- 
tiffs, with  full  knowledge  of  all  the  facts,  ac- 
cepted the  proceeds  of  Hedges'  act,  and  thereby 
ratified  all  that  he  bad  done;  or,  in  other  words, 
completely  identified  themselves  with  Hedges, 
and  assumed  the  same  responsibility  for  bis 
acts  that  would  have  existed  had  they  been 
acting  in  person. 

Mechem,  Agency,  g§  148-150;  Beven,  Neg. 
p.  744. 


»4 


Missouri  Suprbmb  Coubt. 


Oct.. 


A  telegrapb  company  is  not  subject  to  the 
rules  goveruiog  common  carriers. 

Leonard  v.  ^ew  York,  A.  &  B.  Electro  Mag- 
netic Teleg.Co.  41  N.  Y.  544,  1  Am.  Rep.  440. 

The  limit  of  liability  for  oegligence  is  tbat 
tbe  defeadact  shall  be  under  a  duty  to  the 
plaintiffs.  There  must  be  a  duty  as  well  as  a 
breach,  and  that  duty  must  be  one  to  the  per- 
son sustaining  a  less,  and  not  to  some  other 
person. 

Roddy  V.  MusouH  P.  R.  Co,  104  Mo.  284, 13 
L.  R.  A.  746;  National  Sav,  Bank  v.  Ward, 
100  U.  8.  195,  200,  25  L.  ed.  621,  628;  Little 
Rock  d  Ft.  S.  R.  Co.  v.  Lawton,  65  Ark.  428, 
15  L.  R  A  484:  Cvrtin  v.  Somerset,  140  Pa. 
70,  12  L.  R.  A,  822;  Eahl  v  Lore,  87  N.  J. 
L.  5:    Ward  v.  Fagin,  lOl  Mo.  669,  10  L.  R. 

A.  147;  Tarnell  v.  Kansas  City,  Ft  8.  A  M, 
R,  Co.  118  Mo.  570,  18  L.  R  A.  599;  RolMns 
7.  Jones,  16  C.  B.  N.  8.  221,  O'Brien  v.  Cap- 
M>d/.59  Barb.497;Beven,  Ncg.  pp.887,  782,  788. 

The  person  who  employed  tbe  (defendant, 
and  as  to  whom  it  assumed  a  duty,  was 
Hedges,  who  is  conclusively  held  to  have 
assented  to  the  conditions  of  the  contract  under 
which  the  message  was  sent,  and  stood  bound 
thereby. 

BiU  ▼.  Western  U,  TeUg.  Co.  86  Ga.  426, 
and  cases  cited;  Orinnell  ▼.  Western  U.  Teleg. 
Go.  118  Mass.  299,  18  Am.  Rep.  486:  Gray, 
Communication  by  Telegraph,  pp.  62,  68. 

The  plaintiffs,  by  claiming  the  right  to  sue, 
occupy  the  position  and  are  bound  by  the  con- 
ditions which  would  control  the  agent  who 
acted  for  them  in  employing  the  defendant. 

Ellis  V.  Harrison,  104  Mo.  270;  Saunders  t. 
McClintoek,4&  Mo.  App.  216;  Ellis  v.  Ameri- 
can Teleg.  Co.  18  Allen,  226;  Aiken  ▼.  WetXem 
U.  TeUg.  Co.  6  S.  C.  N.  8.  858. 

This  action,  whatever  its  form,  is  in  reality 
one  based  upon  a  duty  arising  out  of  contract. 

HMs  V.  London  A  S.  W.  S.  Co.  L.  R.  10  Q. 

B.  Ill;  Busseli  y.  Polk  County  Abstract  Co.'^ 
Iowa,  288. 

Contracts  limiting  tbe  liability  of  such  com- 
panies for  damages  resulting  from  errors  in 
transmitting  unrepeated  messages,  even  though 
caused  by  its  own  negligence,  are  valid. 

Primrose  v.  Western  U.  Teleg,  Go.  154  U.  8. 
1,  88  L.  ed.  888  (1894);  Western  V.  Teleg.  Co. 
V.  Wood,  67  Fed.  Rep.  471,  21  L.  R.  A.  706, 
18  U.  8.  App.  817;  BirkeU  v.  Western  U.  TeUg. 
Co.  108  Mich.  861,  88  L.  R.  A.  404. 

Tbe  receiver  derives  any  right  of  action  be 
may  have  in  such  a  case  as  this  by  reason  of 
tbe  fact  that  the  contract  of  transmission  was 
made  for  his  benefit  or  on  his  behalf. 

Westei-n  V.  Teleg.  Co.  t.  Wood,  supra;  Kansas 
City  Sewer  Pipe  Co.  v.  Thompson,  120  Mo.  218; 
American  Nat.  Bank  v.  Klock,  58  Mo.  App. 
885,  and  cases  cited;  Findley  v.  Western  U. 
Teleg.  Co.  64  Fed.  Rep.  459;  Manier  v.  West- 
ern U.  Teleg.  Co.  94  Tenn  442;  Leviis  v.  Brook- 
dale  Land  Co.  124  Mo.  672. 

Indemnity  does  not  include  dama^  which 
arise  in  consequence  of  the  inactivity  of  the 
complaining  party. 

Boston  Toio-Boat  Co.  ▼.  Pettie,  1  U.  8.  App. 
67,  49  Fed.  Rep.  464;  Kansas  City  y.  Morton, 
117  Mo.  446. 

Messrs.  Kagy  &  Bremermann,  for 
respondents: 

Telegraph  companies  are  common  carriers. 
84  L.&  A. 


ConneU  y.  Western  U.  Teleg.  Co.  116  Ma  84« 
20  L.  R.  A.  172;  Gray,  Communication  by 
Telegraph,  p.  6,  bottom,  citing  numerous  cases; 
Tyler  v.  WeUem  U.  TeUg.  do.  60  lU.  486, 14 
Am.  Rep.  88. 

A  company  cannot  by  stipulation  relieve 
itself  from  the  consequences  of  negligence. 
This  principle  is  fully  settled  in  relation  to 
carriers,  and  applies  will  equal  force  to  tele- 
graph companies. 

Whart  Neg.  \  762,  and  cases  cited;  We»t^ 
em  U.  Teleg.  Co.  y.  Harru,  19  Dl.  App. 
847;  Ayer  v.  WetUm  U.  TeUg.  0§.  79  Me. 
497;  nier  ▼.  Western  U.  Tel^.  Co.  supra; 
Candee  y  Western  U.  Teleg.  Co.  34  Wis.  477, 
17  Am.  Rep.  462,  Marr  v.  Western  U  Teleg. 
Co.  85  Tenn.  529;  BartUtt  v.  Western  U.  TeUg. 
Co.  62  Me.  218, 16  Am.  Rep.  487;  Fowter  v. 
Western  U.  TeUg.  Co.  80  Me.  886;  Western  U. 
Teleg.  Co.  v.  Shatter,  71  Ga.  762,  Western  U. 
Teleg.  Co.  t.  Blanchard,  68  Ga.  809,  45  Am. 
Rep.  480;  Grav,  Communication  by  Tele- 
graph, pp.  21,  22,  60-62,  and  cases  cited. 

Agreements  for  stipulated  damages  tn  tlao 
ille^. 

Gray,  Communication  by  Telegraph,  p.  98. 

A  telegraph  company  is  held  to  a  high 
degree  of  care. 

FowUr  V.  We^em  U  TeUg.  Co.  80  Me.  889. 

It  must  duly  transmit  and  deliver  messages 
with  integrity,  skill,  and  diligence. 

Western  Jj.  Teleg.  Co.  v.  Bianehard,  supra; 
Western  U.  TeUg.  Co.  ▼.  Graham,  1  Colo. 
287,  9  Am.  Rep.  186. 

It  must  exercise  that  degree  of  care  and 
skill  which  an  ordinarily  prudent  man  would 
employ  under  similar  circumstances. 

Western  U.  TeUg.  Go.  v.  Oriswokl,  87  Ohio 
St.  818. 

Wann  y.  Western  TeUg.  Oo,  87  Mo.  474,  90 
Am.  Dec.  895,  was  decided  in  1866,  before  tbe 
status  of  telegraph  companies  had  been  settled 
bv  tbe  courts,  and  very  few  authorities  are 
cited  in  support  of  tbe  decision. 

The  English  doctrine  has  been  repudiated 
since  this  decision  was  rendered,  by  all  of  the 
American  courts  that  have  bad  occasion  to  pass 
upon  it. 

Sweatland  v.  lUin&is  d  M.  TeUg.  Co.  27 
Iowa,  485,  1  Am.  Rep.  286;  Niekey  y.  St. 
Ia>uu,  L  M.  dt  S.  R.  Co.  85  Mo.  App.  79;  Doan 
V.  St.  Louis,  K.  A  N.  W.  R.  Co.  88  Mo.  App. 
408;  Conoter  v.  Pacific  Erp.  Co.  40  Mo.  App. 
81;  Witting  v.  St.  Louis  A  8.  F.  &  Go.  lOl 
Mo.  681,  10  L.  R.  A.  602;  Otis  Go.  v.  MissouH 
P.  R.  Co.  112  Mo.  629. 

Tbe  same  rule  applies  to  telegraph  com- 
panies as  to  other  common  carriers. 

Wbiart.  Neg.  %  762;  Levy  v.  Western  U. 
TeUg.  Co.  86  Mo.  App.  177. 

The  proposition  that  a  telegraph  company 
can  stipulate  asrainst  every  kind  of  negligence 
except  gross  negligence,  which  was  entertained 
by  some  of  the  courts  in  the  early  decisions, 
has  been  thoroughly  exploded  by  all  of  the 
modern  authorities,  both  as  to  telegrapb  com- 
panies and  as  to  railroads  and  other  common 
carriers. 

Whart.  Neg.  ^  762,  and  cases  cited;  West- 
em  U.  Teleg.  Go.  v.  Harris,  supra;  T^ve  v.  In- 
ternational Te^.  Co.  60  Me.  17, 11  Am.  Rep. 
166;  BartUtt  v.  Western  U.  TeUg.  Co.,  Ayer  ▼. 
Western  V.  TeUg.  Ch.,  Fowler  y.   Watem  U. 
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Tii€g»  09„  We$Urn  U.  Tdeg.  Oo.  ▼.  ShoUer, 
Wetiem  XT,  Tdeg,  Oo.  y.  Blanehard,  Candee  y. 
Wttiern  (T.  TeUg.  Co.,  aod  Marr  t.  Weitern  JJ, 
Teieg.  Co.  mtpra;  Park*  v.  Alta  California 
Tdeg.  Co.  18  CaU  422,  78  Am.  Dec.  580;  West- 
tm  U,  TeUg,  Co.  ▼.  Orinoold,  tupra;  Gray, 
OoiDmanicatioD  by  Telegraph.  g§  50-52;  2 
Redf.  Railways,  8d  ed.  244. 

Negligence  and  ^ross  Degllgence  are  aynoDy- 
moua  terms,  aod  a  telegraph  coaipany  cannot 
stipulate  iis  ezemplioa  from  it. 

MeFheeten  v.  Hannibal  d  St.  J.  A  Co,  ^ 
Mo.  26;  Lemon  t.  Chanshr,9Hliio.  858,  80  Am. 
Rep.  IW;  Wilton  ▼.  Brett,  11  Mees.  &  W.  1 18: 
Hinton^.JDibbinJ^q,.  B.  646;  The' New  World" 
▼.  Kififf.  57  U.  8.  16  How.  469,  14  L.  ed.  1019; 
Mihcaukee  <fe  8t.  P.  B.  Co.  ▼.  Arms,  91  U.  8. 
494.  28  U  ed.  876;  Shearm.  &  liedf .  Neg.  §  48; 
Gray,  CommuDication  by  Telegraph,  p.  60. 

Plaintiffs  did  the  very  thing  ihey  ought  to 
have  doue  with  this  message  in  order  to  insure 
its  absolute  accuracy.  They  asked  to  have  it 
repeated,  were  told  it  had  been  done,  was  abso- 
lutely correct  and  could  be  relied  on. 

Gray,  Communication  by  Telegraph,  gS  75, 
76,  p.  186,  note;  Western  U.  TeUg.  Co.  y.  Hon)- 
eU,  88  Kan.  685;  Wettem  U.  Teleg.  Co.  ▼.  Orall, 
Id.  688. 

And  it  makes  no  difference  that  plaintiffs 
paid  nothing  for  the  repetition. 
Coggs  T.  Bernard,  8  Ld.  Raym.  909a. 
The  simple  undertaking  on  the   part  of  a 
person  to  perform  work,  uthough  there  is  no 
money  paid,  binds  the  party  so  undertaking 
the  wors  to  use  all  proper  care  in  its  perform- 
ance, and  for  a  failure  he  is  liable  in  damages. 
Cdggg  V.  Bernard,  2  Ld.  Ra>m.  917;  Whart. 
Neg.  438,  497;  OiU  ▼.  MiddUton,  105  Mass. 
479.  7  Am.  Rep.  548;  Thouie  y.  Dea$,  4  Johns. 
Rep.  84:  Sweeny  ▼.  Old  Colony  d  N.  R.  Co.  10 
Allen,  868,  87  Am.  Dec  644. 

In  the  construction  of  contracts,  the  Ux  loci 
eontraetta,  governs  unless  the  contract  is.  by 
its  terms,  to  be  whollv  performed  io  some  other 
Slate  than  that  in  which  it  is  made;  but  when 
a  contract  is  made  in  one  state,  partly  to  be 
perform^  in  that  state  and  partly  to  be  per- 
formed in  another  state,  the  law  of  the  place  of 
the  contract  governs. 

Hartmann  y.  LouitniUe  d  N.  B.  Co.  89  Mo. 
App.  88;  QtU  Co.  t.  MiuouH  P.  B.  Co.  112 
Mo.  622. 

This  was  a  valid  contract  which  the  pur- 
chaser could  have  specifically  enforced  or  re- 
covered damages  for  its  breach,  although  the 
contract  was  made  and  part  of  the  purchfl^e 
money  received  under  a  mistake,  the  doctrine 
of  the  courts  being  that  a  telegraph  company, 
having  been  selected  as  a  means  of  communi- 
cation, becomes  the  agent  of  the  person  using 
it,  and  that  as  between  him  and  the  innocent 
party  the  user  of  the  telegraph  must  suffer, 
but  has  recourse  against  the  company  for  the 
damages  sustained. 

Ijoonard  v.  New  York,  A.  d  B.  EUciro  Mag- 
netic Teleg.  Oo.  41  N.  Y.  566. 1  Am.  Rep.  446; 
Ritten/iouee  v.  Independent  Line  of  Telegraph, 
44  N.  Y.  265,  4  Am.  Rep.  673;  Ayer  v.  Western 
U.  Teleg.  Co.  79  Me.  498;  Savel^tnd  v.  Qreen,  40 
Wis.  481;  Western  U.  Teleq.  Co.  v.  Shatter,  71 
Ga.  768;  Levy  v.  Western  U.  Teleg.  Oo.  85  Mo. 
App.  177. 
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OaAtt*  P.  J.,  delivered  the  opinion  of  the 
court: 

1.  It  is  earnestly  insisted  by  defendant  that 
its  liability  is  limited  by  the  following  stipula- 
tion made  bv  it  with  plaint  id's  agent  when  it 
received  and  undertook  to  transmit  the  mes- 
sage: '*All  messH^es  taken  by  this  company 
are  subject  to  the  loUowing  terms:  To  guani 
against  mistakes  or  delays,  the  sender  of  a 
message  should  order  it  repeated;  that  is,  tele- 
graphed back  to  the  original  ing  otfice  for  com- 
parison. For  this,  one  half  the  reeular  rate 
is  charged  in  addition.  It  is  agreed  between 
the  sender  of  the  following  message  knd  this 
company  that  said  company  shall  not  be  liable 
for  mistakes  or  delays  in  the  transmission  or 
delivery  or  for  nondelivery  of  any  unrepeated 
message,  whether  happenmg  by  negligence  of 
its  servants  or  otherwise,  l^yond  the  amount 
received  for  sending  the  same."  It  is  agreed 
that  this  was  an  unrepeated  message.  The 
position  of  defendant  is  that  the  stipulation 
limiting  its  liability  for  errors  and  mistakes 
in  the  transmission  of  said  message  is  valid. 
In  goes  furtner,  and  as.«ert8  it  is  not  even  lia- 
ble for  the  negligence  of  its  operators  in  the 
transmission  of  said  message;  and  that  it  is 
only  liable  upon  an  averment  and  proof  of 
gross  negligence;  and  it  is  supported  by  most 
eminent  authority  in  said  claim.  Pnmrose  v. 
Western  U.  Teleg.  Co.  (1894)  154  U.  8.  1.  88  L. 
ed.  888;  Kileg  v.  Western  U.  Teleg.  Co.  109  N. 
Y.  281;  Western  U.  Teleg.  Co.  v.  Stevenson,  128 
Pa.  442,  5  L.  R  A.  515;  and  many  oitier  cases. 
Moreover,  such  is  the  latest  authoritative  state- 
ment of  the  law  on  this  subject  by  this  court. 
Wann  v.  Western  U.  Teleg.  Co.  »7  Mo.  472,  90 
Am.  Dec.  895.  At  the  threshold,  then,  the 
qnesiion  arises:  Shall  this  court  adhere  to  the 
ruling  in  the  Wann  Casef  The  reasoning  of 
that  case,  which  was  the  first  in  which  this 
court  was  called  upon  to  construe  the  statute 
of  1855  (§§  5  and  6,  p.  1521).  was  that  the  trans- 
mission of  messages  by  electricity  was  so  seri- 
ously affected  bv  atmospheric  causes,  which 
were  uncontrollable,  that  it  would  be  ruinous 
to  deny  telegraph  companies  the  right  to  limit 
their  liability  to  any  extent  short  of  gross  neg- 
ligence. In  other  words,  if  that  decision  is  to 
stand,  it  simply  means  that  in  this  state  tele- 
graph companies  are  not  liable  for  negligence, 
because  all  their  messages  are  sent  subject 
to  the  same  stipulation,  exempting  them  from 
all  liability  for  the  negligence  of  their  servants 
iu  transmitting  messaees.  Ought  such  a  pre- 
cedent to  be  longer  followed?  Is  it  not  con- 
trary to  a  sound  public  policy,  which  denies  to 
common  carriers  and  other  agencies  which 
conduct  a  public,  as  contradistinguished  from 
a  private,  business,  the  right  tosdpulateaeaiost 
their  own  negligence?  We  unhesitatingly  an- 
swer in  the  aftirmative.  Loth  as  we  are  to 
overrule  a  decision  that  has  stood  so  long,  we 
are  convinced  it  cannot  be  longer  maintained 
on  principle.  It  was  rendered  when  the  sys- 
tem of  telegraph  communication  was  yet  in  a 
crude  state.  The  difficulties  which  then  ap- 
peared to  the  courts  to  be  so  serious  have 
iHrgely  vanished.  The  art  of  telegraphy  in 
the  thirty  years  that  have  since  intervened  has 
been  reduced  to  comparative  exactness;  and 
when,  as  in  this  case,  there  is  no  evidence  what- 


496 


MiSBOUBI  SUFBEMS  OOUBT. 


Oct.. 


ever  of  atmospheric  disturbances  or  unfavor- 
able conditions,  it  is  very  plain  that  an  error 
by  which  ''thirteen"  is  distorted  into  "nine- 
teen" is  caused  either  by  careless  operatives  or 
imperfect  and  insufficient  instruments  and  ap- 
pliances. Since  that  decision  was  made,  the 
relation  of  the  telegraph  to  the  commercial  and 
social  intercourse  of  the  world  has  excited 
the  most  thorough  and  critical  discussion;  and, 
as  might  be  expected,  many  contrary  views 
have  been  expressed,  and  many  conflicting  ad- 
judications rendered.  It  is  because  the  rea- 
sons which  induced  the  decision  in  the  Wann 
Case  do  not,  in  our  opinion,  any  longer  obtain, 
that  we  are  constrained  to  review  that  deci- 
sion. It  cannot  be  maintained  that  the  same 
degree  of  responsibility  should  attach  to  per- 
sons or  corporations  engaged  in  transmitting 
intelligence  by  a  system  which  was  as  yet 
crude,  their  operators  untrained,  and  its  appli- 
ances only  experimental,  and  by  a  system 
which,  after  fifty  years  of  experience,  with  all 
the  adventitious  aids  of  modern  science,hasbeen 
perfected  In  all  its  parts  both  as  to  suitable  in- 
struments and  the  opportunity  afforded  to  em- 
ploy expert  and  experienced  operators.  While 
It  was  anticipated  that  this  new  method  of 
communication  would  revolutionize  old  meth- 
ods, no  one  thirty  years  ago  could  have  pre- 
dicted how  essential  and  indispensable  the 
telegraph  would  become  to  the  commercial  and 
social  inteiests  of  the  whole  world.  It  occu- 
pies a  unique  and  peculiar  place,  and  all  anal- 
ogies to  former  agencies  fail  when  we  come  to 
apply  rules  of  liability  Thus,  at  first  they 
were  called  and  adjudged  to  be  "common 
carriers/'  but  criticisms  of  this  title  brought 
about  a  complete  abandonment  by  the  courts 
of  that  appellation.  Equally  unfortunate  was 
the  endeavor  to  class  them  as  **private  bailees." 
They  are  not  bailees  in  any  proper  legal  sense. 
What,  then,  is  their  legal  altitude?  When  this 
question  is  correctly  answered,  Just  legal  prin- 
ciples can  be  applied.  They  are  corporations 
created  for  public  benefit,  endowed  with  special 
privileges,  such  as  the  right  of  eminent  domain, 
and  perform  the  most  important  functions  of 
commerce,  supplanting,  in  cases  where  celerity 
and  rapid  traT<smission  of  intelligence  are  neces- 
sary, the  postal serviceof  the  government.  Their 
business  intimately  concerns  the  public,  and 
on  this  account  the  government  assumes  and 
has  the  right  to  regulate  their  business,  so  as  to 
insure  impartiality  of  service,  and  prevent  the 
exaction  of  unreasonable  tolls.  Many  and 
varied  interests  are  dependent  upon  them. 
From  their  exceptional  position,  it  is  in  their 
power  by  a  corrupt  use  of  their  knowledge 
and  information,  to  reap  unconsionable  advan- 
tages in  the  marts  of  trade,  or,  by  their  neg- 
ligence, entail  ruin  and  disaster  upon  individ- 
uals and  communities.  Having  these  excep- 
tionable advantages,  and  enjoying  a  practical 
monopoly,  everv  reason  exists  why  they  should 
be  held  to  a  rigid  accountability  for  the  negli- 
gence of  their  servants  and  employees.  With- 
out rendering  them  liable  as  insurers,  or  hold- 
ing them  for  the  action  of  the  elements,  over 
which  they  have  no  control,  sound  judicial 
reasoning  does  demand  that  they  should  be  re- 
auired  to  perform  their  duties  in  a  careful  and 
ailigent  manner,  and  that  they  should  re- 
spond  for  the  negligence  of  their  servants. 
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Why  not?  Such  a  rule  entails  do  hardship. 
It  is  less  onerous  than  that  exacted  of  common 
carriers  of  goods,  and  no  greater  than  is  re- 
quired of  carriers  of  passengers,  to  whose 
care  are  committed  the  lives  and  Hmba  of  the 
public.  Their  duty  springs,  not  alone,  as  a 
private  bailee's  does,  from  contract,  hat  is  the 
result  of  the  character  of  their  business  and 
the  laws  regulating  them.  They  voluntarily 
engage  in  the  business.  They  solicit  and  re- 
ceive the  confidence  of  the  public,  and  their 
occupation  requires  small  outlay  compared  to 
the  profits  realized.  Having  undertaken  to 
transmit  the  message,  why  should  they  not  be 
held  to  a  careful  performance  of  that  duty, 
and  be  liable  for  a  negligent  disregard  thereof? 
Why  should  they  be  permitted  to  demand  an 
extra  half  toll  for  the  faithful  performance  of 
a  duty  for  which  they  have  already  charged  a 
reasonable  price?  They  have  absolute  con- 
trol of  their  employees,  select  their  own  instru- 
ments, own  their  own  wires,  and  invariably 
demand  pay  in  advance. 

Notwithstanding  our  respect  for  the  learned 
courts  which  have  held  that  they  are  not  liable 
for  negligence,  we  cannot  concur  in  that  view. 
In  the  language  of  the  supreme  court  of  Ten- 
nessee in  Marr  v.  Western  U.  Teleg,  Co,  86 
Tenn.  529,  we  hold  that  this  stipulation  "con- 
stitutes but  an  artful  arrangement  and  device 
by  which  the  consequence  of  their  own  negli- 
gence is  thrown  upon  the  shoulders  of  their 
customers,  and  they  are  [thus]  enabled  to  con- 
duct business  with  no  responsibility  beyond 
that  of  the  most  trivial  character  for  their  own 
want  of  due  care."  We  hold  it  utterly  unrea- 
sonable and  contrarv  to  all  the  analogies  of 
the  law  and  souna  public  policy  to  allow 
such  companies  to  thus  stipulate  against  lia- 
bility for  mistakes  caused  by  their  own  negli- 
gence.  Moreover,  we  hold  that  the  distinction 
etween  negligence  and  gross  negligence,  con- 
tended for  by  defendant,  does  not  exist  in 
this  state.  It  was  pointed  out  by  the  learned 
judge  who  wrote  the  Wann  Case,  in  the  subse- 
quent case  of  McPheeters  v.  Hannibal  db  8i,  J, 
a,  Co.  45  Mo.  22,  that  "there  is  no  (]ifFerenoe 
between  negligence  and  gross  negligence,  the 
latter  beinf  nothing  more  than  the  former, 
with  the  addition  of  a  vituperative  epithet." 
Orill  V.  General  Iran  Screw  Collier  Co,  18  Jur. 
N.  S.  727;  Lemon  v.  Chanslor,  68  Mo.  858,  90 
Am.  Rep.  7W;  Wilson  v.  BreU,  11  Mees.  &  W. 
118;  Hinton  v.  Dibbin,  8  Q.  B.  646;  MUwatt- 
kee  d  St.  P.  B.  Co.  v.  Arms,  91  U.  S.  494,  28 
L.  ed.  876;  Beven,  Neg.  §  16;  Gray,  Commu- 
nication by  Telegraph,  p.  66;  Western  U.  Teleg. 
Co.  V.  Griswold,  87  Ohio  St.  301.  Many  of 
the  courts  of  this  country  adopted  the  view 
pronounced  in  the  Wann  Case  io  the  earlier 
sta^s  of  the  discussion,  but  the  tendency  of  ju- 
dicial decision  at  present  is  that  these  companies 
should  be  held  to  the  exercise  of  ordinary  care; 
that  is  to  say,  they  are  bound  to  have  suitable 
instruments  and  competent  servants,  and  see 
that  the  service  rendered  to  their  patrons  is 
performed  with  the  care  and  skill  requisite  to 
their  peculiar  undertaking.  Their  reasons  for 
so  holding  are  entirely  satisfactory  to  us.  Ayer 
V.  Western  U.  Teleg,  Co.  79  Me.  498;  Tyler  v. 
Western  U.  Teleg.  Co.  60  III  421,  14  Am.  Rep. 
88;  Western  U,  Teleg.  Co.  v.  Grisioold,  87  Ohio 
St.   801;    Western  IT.    Teleg.  Co,  v.  Orall,  88 
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Kan.  679;  WuUm  U,  Teleg.  Oo,  ▼.  Ecwdl,  Id. 
685;  BIgelow,  Cases  in  Torts,  602:  Western  XT, 
TOeg.  Co.  ▼.  Aden,  66  Miss.  549;  Marr  ▼. 
Western  U,  Teleg.  Co.  85Tenn.  529;  Sweatland 
▼.  lUinoU  A  M.  TeUg.  Co.  27  Iowa,  483,  1  Am. 
Rep.  285;  Earkness  y.  Western  U.  TOeg.  Co. 
73  Iowa.  190.  In  Sweatland  ▼.  lUinois  d  M. 
Teleg.  Co.  27  Iowa,  488, 1  Am.  Rep.  286,  Judge 
Dtlloo  criticises  the  Wann  Case  in  tbese  words: 
There  is  a  dictum  in  MaeAndrevoif  Case— the 
lirst  case  which  arose  (17  C.  B.  8,  1855),  to  the 
<vffect  that  by  reguhitions  the  Companies  may 
protect  themselves  from  liability  for  mistakes 
in  unrepeated  messages,  except  those  caused 
by  their  gross  negligence,  and  this  expression 
has  been  incauliously  copied  and  used  argu- 
endo by  other  courts,  as,  for  instance,  in  Wann 
V.  Western  U.  Teleg.  Co.  87  Mo.  472,  90  Am. 
Dec.  895."  MaeAndrewf  Case  was  an  English 
case,  and  based  upon  an  English  doctrine  that 
a  common  carrier  may  contract  against  his 
own  negligence, — a  doclrine  repudiated  by  all 
American  courts,  except,  perhaps.  New  York. 
See  also  Western  U.  Teleg.  Co.  ▼.  Fontaine^  68 
Ga.  488;  Western  U.  Teleg.  Co.  ▼.  Bianchard, 
68  Ga.  299,  46  Am.  Rep.  480;  Weetern  U. 
Teleg.  Co.  ▼.  Cohen,  78  Ga.  522;  CtUis  ▼.  West- 
ern O.  Teleg.  Co.  (1889)  61  Yt.  461, 4  L.  R  A. 
611;  Thompson  Y.We»^tern  U.  Teleg,  Co.  64  Wis. 
581,  64  Am.  Rep.  644;  Western  U.  Teleg.  Co. 
V.  Short,  58  Ark.  484,  9  L.  R.  A.  744.  Be- 
cause we  think  that  both  reason  and  the  weight 
of  authority  are  against  the  decision  in  the 
Wann  Case,  and  as  no  rule  of  property  is  in- 
volved, that  case  is  overruled. 

2.  Having  reached  the  conclusion  that  the 
defendant  was  bound  to  exercise  ordinary  cnre 
in  transmitting  the  message  to  plaintiff,  the 
next  inquiry  arises.  Was  tbere  sufficient  evi- 
dence to  Justify  the  verdict?  Did  plaintiff  es- 
tablish a  prima  facie  case?  It  wis  established 
beyond  peradventure  that  the  message  was 
not  transmitted  as  it  was  delivered  to  (Tefend- 
ant;  that  plaintiff  acted  upon  it  as  received  by 
her.  When  this  was  shown,  a  prima  facie 
case  of  negligence  was  established,  and  the 
burden  of  disprovins  the  negligence  was  cast 
upon  defendant,  ana  it  made  no  explanation 
whatever.  Western  U.  Teleg.  Co.  v,  Btanch- 
ard,  6S  Ga.  299,  45  Am.  Rep.  480;  Gray,  Com- 
munication by  Telegraph,  g  77,  and  authori- 
lies  cited;  T\fl&r  v.  Western  U.  Teleg.  Co.  60 
111.  421,  14  Am.  Rep.  88;  Smith  v.  WesUrn  U. 
Teleg.  Co.  67  Mo.  App.  259;  Western  U.  Teleg. 
Go.  ▼.  Qriswold,  87  Ohio  St.  801-813;  Bartlett 
V.  Wesitem  U.  Teleg.  Co.  62  Me.  209,  16  Am. 
Rep.  487;  Western  U.  Teleg.  Co.  v.  Carevo,  15 
Mich.  626. 

3.  Tbere  was  no  error  in  admitting  in  evi- 
dence §  1829  of  the  Statutes  of  Iowa  (which  pro- 
vides that  "the  proprietor  of  a  telegraph  is  lia- 
ble for  all  mistakes  in  transmit ling  messages 
made  by  any  person  in  his  employment,  and 
for  all  damages  resulting  from  a  failure  to  per- 
form any  of  the  duties  required  by  law"),  and 
the  testimony  of  Judge  E.  H.  Stnes,  who  for 
many  years  was  the  official  reporter  of  the  de- 
cisions of  the  supreme  court  or  Iowa,  and  who 
was  first  aualified  as  being  familiar  with  the 
unwritten  law  of  Iowa.  The  objection  was 
simply  that  it  was  incompetent,  irrelevant, 
and  immaterial,  and  the  message  was  not  gov- 
erned by  the  laws  of  that  sute.    The  contract 
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was  made  In  Iowa,  and,  according  to  its 
terms,  it  was  to  be  partially  performed  in 
that  state.  Indeed,  it  is  quite  evident  that 
its  breach  occurred  in  that  state.  Does  the 
circumstance  that  it  was  to  be  partially  per- 
formed in  Missouri  exempt  it  from  the  laws  of 
lowaf  We  think  most  clearly  not.  Like  a 
contract  of  affrei<;htment,  its  validity  and  in- 
terpretation ordinarily  are  to  be  governed  by 
the  law  of  the  state  in  which  it  whs  made. 
The  statute  of  Iowa  in  no  sense  aiiempts  to 
regulate  interstate  communication  by  telegram. 
Both  parties  to  this  agreement  for  the  trans- 
mission of  the  message  resided  in  Iowa.  The 
tariff  was  paid  and  defendant  entered  upon  the 
performance  of  the  contract  in  that  state. 
The  statute  and  laws  of  Iowa  were  therefore 
pertinent  and  admissible,  and  determined  the 
effect  of  said  contract  MeDaniel  v.  C/iirago 
AN.  W.  R.  Co.  24  Iowa,  416;  Liverpool  d  G. 
W.  Steam  Co.  ▼.  Phenix  Ins.  Co.  129  U.  8. 467, 
82  L.  ed.  797. 

4.  But  it  is  urged  that,  even  if  defendant  is 
liable  for  negligeoce  under  the  circumstances, 
still  the  loss  of  the  difference  between  the  price 
received  and  the  actual  market  value  of  ihe  lot 
is  not  the  proximate  result  of  that  negligence, 
— ^in  other  words,  is  not  the  natural  and  reason- 
able consequence  of  defendant's  mistake;  and 
the  principle  is  invoked  that  no  one  can  re- 
cover damages  which  he  can  avoid  by  diligent 
effort  upon  his  own  part.  Let  us  examine  this 
view  of  the  case.  This  message  was  not  in 
ci(>ber.  The  defendant  was  fully  advised  of 
its  importance  on  the  face  of  the  nies^uge,  and, 
after  being  so  advised,  its  agent  assured  plain- 
tiff that  it  had  been  repeated,  and  she  could 
rely  upon  its  correctness.  In  this  way  plain- 
tiff was  led  to  believe  she  was  offered  $1,900 
for  her  property.  Being  willing  to  part  vkiih 
it  for  that  sum,  she  wired  acceptance  of  the 
proposition  made.  The  proposal  was  only 
$1,800,  but  in  this  way  she  was  made  to  accept 
that  proposal.  Her  agent  was  clothed  not 
only  with  apparent,  but  actual,  autbortiy  to 
pell  for  $1,800,  so  far  as  he  was  advised.  Be- 
ing thus  empowered  to  sell,  he  made  a  binding 
contract,  and  accepted  a  part  of  the  purchase 
money.  The  deed  was  forwarded,  and  he  de- 
livered it.  All  this  was  done  upon  reliance  on 
the  correctness  of  defendant's  action.  Could 
a  more  natural  consequence  ever  follow  a  trans- 
action than  this  loss  did  upon  the  mistake  of 
defendant?  Does  it  lie  in  defendant's  mouth 
to  speculate  how  plaintiff  or  her  agent,  by  the 
exercise  of  care,  which  ft  failed  to  exercise, 
might  have  avoided  her  contract  with  the  pur 
chaser?  Has  the  defendant  the  right  to  re- 
quire plaintiff  to  enter  upon  a  long  and  doubt- 
ful litijration  to  rescind  the  contract,  which 
was  fully  executed  by  delivery  of  her  deed  and 
the  receipt  of  the  purchase  money?  We  most 
clearly  think  not.  The  cases  cited  by  learned 
counsel  do  not  meet  this  case.  Here 'the  dam- 
ages are  the  direct  result  of  defendant's  negli- 
gence. Moreover,  they  had  fully  accrued 
when  plnim  iff  discovered  the  mistake.  There 
were  no  means  of  avoiding  them  except  to  sue 
the  blameless  purchaser  or  the  negligent  com- 
pany. She  chose  the  In  iter  course,  and  we 
think  properly.  Plaintiff's  ngent  received  her 
instructions  by  means  of  defundant's  wire  and 
acted  in  good  faith,  and  it  would  seem  he  ought 
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not  to  be  mulcted  in  damages  far  so  doing. 
The  purcbaser  dealt,  not  by  means  of  the  tele- 
graph, but  directly  with  the  ageot,  apparently 
clothed  with  full  power  to  sell.  His  vendor 
had  selected  Uie  telegraph  as  the  means  of 
communication,  and,  as  between  vendor  and 
vendee,  the  vendor  should  bear  the  loss  occa-. 
sioned  by  that  means,  in  the  absence  of  any 
evidence  of  fraud  or  knowledge  of  error  on 
part  of  the  vendee.  In  this  case  the  question 
does  not  arise  as  to  whether  plaintiff  was  bound 
by  the  acts  of  the  telegraph  company  as  her 
agent.  She  was  bound  by  the  act  of  her  own 
agent,  who  entered  into  a  bindkig  contract  in 
her  name  with  the  vendee.  We  think  the 
proper  measure  of  damages  under  the  circum- 


stances was  the  difference  between  the  actual 
market  value  of  the  lot  and  the  price  received 
by  the  mistake  occasioned  l^  deiendant's  neg- 
ligence. 

6.  As  to  interest,  as  It  was  conceded  on  the 
trial  that  interest  was  recoverable,  and  defend- 
ant's counsel  named  the  amount  at  $100,  it  is 
clearly  no  ground  for  reversing  the  case. 
While  the  Jury  might  or  might  not  give  it, 
when  both  parties  act  upon  the  presumption 
that,  if  a  recovery  is  Justifiable,  interest  should 
follow,  it  presents  no  ground  of  substantial 
error. 

I%e  Judgment  it  affirmed. 

Sherwood  and  Bor^^oss*  JJ.,  concur. 
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STATE  of  Ohio,  ex  rel,  Warner  M.  BATE- 
MAN  et  al., 

e. 

August  H.  BODE  et  al. 
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The  aet  of  April  17,  1896  («B  Ohio  Laws, 
p.  186),  which  prohibits  the  name  of  any  candidate 
for  office  from  beloff  placed  upon  the  official  bal- 
lot more  than  once,  is  a  valid  law. 

(November  la,  UQl) 

APPLICATION  for  a  writ  of  mandamus  to 
compel  defendants,  coostiluting  a  board 
of  election  supervisors,  to  print  certain  names 
in  a  certain  manner  upon  ballots  to  be  used  at 
a  coming  election.    Denied. 

Statement  by  Burket*  J.: 

The  defendants  constitute  the  board  of  elec- 
tions of  Hamilton  county,  and  are  ex  offirio 
deputy  state  supervisors  of  elections  in  said 
county.  The  proceeding  is  a  petition  in  man- 
damus to  compel  said  board  to  place  the  names 
of  Alexander  B.  Huston  and  Alfred  B.  Bene- 
dict upon  both  the  * 'Democratic  Judicial  ticket" 
and  upon  the  *'  Lawyers'  Judicial  ticket,"  said 
two  piersons  having  been  duly  nominated  by 
the  parties  representing  both  of  said  tickets. 
The  board  refused  to  place  said  names  upon 
both  tickets,  but  offered  to  place  them  upon 
such  tickets  as  the  persons  might  respectively 
designate,  and,  upon  failure  to  so  designate,  to 
place  them  upon  the  Democratic  ticket,  as  that 
nomination  was  first  oertifled  to  the  board. 

Mewn.  E.  W.  Kittred^e*  L.  C.  Blaek* 
and  Williajn  Worthin^on,  for  relators: 

Const.  §  2,  art.  1,  declares  that  "government 
is  institu'ed  for  the  equal  protection  and  benefit 
of  the  people." 

This  court  has  recently  denounced  the  law 

^eadnote  by  the  GouBH 

Nora.-Astothevalidlt70f  a  statute  permitting  I  official  ballot,  see  also  Todd  v.  Election  Comib 
a  candidate  to  have  his  name  appear  but  once  on  an  I  (Mich.)  S9  L.  B.  A.  880L 
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placing  an  unequal  tax  upon  inheritances,  as 
being  in  violation  of  this  section. 

blaie,  8e/ittarU,  ▼.  Ferrie,  63  Ohio  St.  814. 
30  L.  a  A.  218. 

And,  in  the  same  volume,  it  denounced  a  law 
imposing  a  burden  upon  a  certain  class  of 
litisanui  for  violating  the  same  provision. 

Hocking  VaUey  Coal  Co,  ▼.  liaaeer,  53  Ohio 
St.  12,  29  L.  R.  A.  886. 

Equality  of  right  in  the  exercise  of  the  elec- 
tive francbise  is  not  less  important,  nor  less 
secured  by  this  article  of  the  Bill  of  Ritrhts, 
than  eouality  of  right  to  exemption  from  an 
unequal  tax,  or  from  a  partial  imposition  of 
costs  in  the  course  of  the  administration  of 
Justice. 

All  elections  shall  be  by  ballot 

Const,  art.  5,  §  2. 

In  adopting  a  system  for  TOting  the  legisla- 
ture of  Ohio  has  no  right  to  deprive  the  voter 
of  any  material  and  substantial  right  or  safe- 
guard that  was  intended  to  be  secured  to  him 
by  the  requirement  that  the  election  should  be 
"by  ballot,"  as  that  word  was  understood  when 
the  Constitution  was  framed. 

The  consideration  which  must,  of  necessity, 
in  the  great  majority  of  cases,  determine  the 
electorar  choice,  is  knowledge  of  who  has  se- 
lected and  indorsed  the  several  candidates  for 
whom  he  is  called  upon  to  vote. 

A  law  which  provides  for  furnishing  infor- 
mation to  one  party,  upon  the  tollots  them- 
selves, of  this  controlling  fact,  and  denies  the 
same  means  to  another  cGiss;  and  a  law  which 
enables  the  former  class  to  TOte  by  a  single 
mark  for  all  the  candidates  of  their  choice,  thus 
determined,  and  denies  this  privilege  to  another 
class, — denieseqnalityof  right  in  iheexercise  of 
the  elective  francbise. 

Fisher  V.  Dudley,  74  Md.  246,  12  L.  R.  A 
5R6;  Simpson  v.  Oeixn'n,  52  Kan.  829:  State, 
CJiriaty,  v.  Stein,  85  Neb.  860;  Williams  v. 
Dalrymple,  182  Mo.  62. 

Every  law  in  this  state  regulating  the  elective 
franchise  must  operate  impartially  and  i^ect 
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equally  the  exercise   of  the  right   by  every 
TOter. 

Monroe  ▼.  CotUne,  17  Ohio  St.  666;  Daggett 
▼.  Hudson,  48  Ohio  St.  648,  64  Am.  Rep.  882. 
Meser*.  Thomas  McDong^l*  Lawrence 
Hazwell,  Jr.,  J.  W.  Wortkineton,  G. 
H.  Waldt  H.  D.  Peck,  and  PkiUp  Roet- 
Unfl^er  also  for  relators. 
JJHr.  Aueust  H.  Bode,  for  defendaDts: 
When  the  power  of  the  general  assembly  is 
drawD  into  question,  the  proper  inquiry  is 
whether  such  an  exercise  of  legislative  power 
is  clearly  prohibited  by  the  Constilutton. 

The  grant  of  power  being  general,  the  ques- 
tion is  as  to  the  existence  of  a  limitaiion  arising 
from  special  prohibition. 

Such  prohibition  must  either  be  found  in 
express  terms,  or  be  clearly  infe>*aDle  bv  neces^ 
sary  implication  from  the  language  oi  the  in- 
strument, when  fairly  construed  according  to 
its  manifest  spirit  ano  meaning. 

Lehman  v.  MeBride,  16  Ohio  St  692;  Case 
V.  ViOon,  2  Ohio  St.  607;  State,  Efoane,  v. 
Dudley.  1  Ohio  St.  487. 

In  all  cases  where  the  Constitution  has  con- 
ferred a  political  right  or  privilege,  and  where 
the  Constitution  has  not  particularly  desig- 
nated the  manner  in  which  that  right  is  to  be 
exercised,  it  is  clearly  within  the  just  and 
constitutional  limits  of  the  legislative  power 
to  adopt  any  reasonable  and  uniform  regula- 
tions, in  regard  to  the  time  and  mode  of  exer- 
cising that  right,  which  are  designed  to  secure 
and  facilitate  the  exercise  of  such  right. 

Capen  v.  Foster,  12  Pick.  486,  23  Am.  Dec. 
682. 

In  order  to  hold  such  laws  unconstitutional 
they  must  be  clearly  so,  and  if  they  will  bear 
a  construction  consistent  with  the  Constitution, 
they  will  receive  that  construction,  and  be 
upheld. 

Monroe  Y.OoUins,  17  Ohio  St.  666;  Lehman 
V.  MeBride,  16  Ohio  St.  692;  Cooley,  Const. 
Lim.  g  602.  Paine,  Elections.  §  801;  People  v. 
Morris,  80  Mich.  687.  8  L.  R.  A.  686. 

The  Constitution  of  Michigan  is  similar  to  our 
own.  The  same  proof  Is  required  in  Michigan 
ss  in  Ohio  to  find  a  statute  unconstitutional. 

Under  such  similar  circumstances  a  decision 
of  the  supreme  court  of  Michigan  is  entitled  to 
especial  c4>nsideration,  and  the  case  of  Todd  t. 
Eleetione  Oomrs.  104  Mich.  474,  29  L.  R  A. 
880,  would  almost  seem  decisive. 

Meters,  F.  S.  Spiesel  and  Fredrick 
Herteneiein  also  for  defendants. 

Bnrket,  J.,  delivered  the  opinion  of  the 
court: 

It  is  conceded  by  counsel  for  the  relators 
that  g  6a  of  the  act  of  April  17. 1896  (92  Ohio 
Laws,  p.  186),  prohibits  the  printing  of  said 
names  twice  on  the  same  ballot,  but  it  is  in- 
sisted that  said  section,  in  that  regard,  is  un- 
constitutional. The  only  question,  therefore, 
to  be  determined  in  this  case,  is  whether  the 
general  assembly  has  the  power  to  pass  an  act 
providing,  as  this  one  does,  that  the  name  of  a 
candidate  for  office  shall  appear  but  once  upon 
the  ticket  or  ballot  prepared  by  the  board  of 
elections.  Full  legislative  power  is  vested  in 
the  general  assembly,  by  §  1  of  art  2  of  our 
Conslituiion,  and  the  power  in  question  is  in- 
!!luded  in  that  grant  of  power,  unless  taken 
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away  by  some  other  provision  of  the  Constitu- 
tion. The  only  limitations  upon  this  general 
grant  of  power  cited  by  counsel  for  the  relators 
in  this  case  are  §  2  of  art  1,  which  reads:  "All 
political  power  is  inherent  in  the  people. 
GrO?ernment  is  instituted  for  their  equal  pro- 
tection and  benefit,  .  .  ."  and  g  2  of  art  6, 
which  reads:  "All  elections  shall  be  by  ballot" 
The  relators  seek  to  compel  the  board  of  eleo- 
tions  to  place  the  names  of  the  two  candidates 
upon  both  the  Democratic  and  upon  the  Law- 
yers' Judicial  tickets.  This  necessarily  con- 
cedes that  those  tickets  are  ballots,  within  the 
meaning  of  the  Constitution,  because,  if  they 
are  not  ballots,  there  is  no  right  to  have  these 
Qr  any  other  names  placed  thereon.  If  they 
are  ballots  when  the  names  of  certain  candi- 
dates are  on  twice,  they  are  equally  ballots 
when  the  names  are  on  hut  once.  As  the  Con- 
stitution is  silent  as  to  the  number  of  times  a 
candidate's  name  shall  appear  on  a  ballot,  the 
matter  is  open  to  be  regulated  by  the  general 
assembly.  The  ballot  now  authorized  by  stat- 
ute is  different  in  form  from  that  in  use  at  the 
time  of  the  adoption  of  the  Constitution,  but  it 
is  nevertheless  a  ballot  No  form  of  ballot  is 
prescribed  by  the  Constitution,  and  therefore 
the  general  assembly  is  free  to  adopt  such  form 
as,  in  its  judgment,  shall  be  for  the  best  inter- 
ests of  the  state.  The  election  must  be  by  bal- 
lot, but  the  form  of  the  ballot,  so  long  ss  it  Is 
a  ballot,  is  left  to  the  sound  discretion  of  the 
genera]  assembly.  The  bal  lot  or  ticket  in  ques- 
tion is  clearly  a  ballot,  and  therefore  does  not 
contravene  the  2d  section  of  the  6th  article  of 
the  Constitution.  By  the  2d  section  of  the  1st 
srticle  of  the  Constitution  it  is  provided,  in 
substance,  that  goverorapnt  is  instituted  for  the 
equal  protection  and  benefit  of  the  people.  It 
seems  clear  that  the  placine  of  the  name  of 
each  candidate  upon  the  ballot  once,  and  only 
once,  would  be  equal  protection  and  benefit  to 
all  the  candidates.  To  place  the  name  of  one 
on  the  ballot  in  two  places,  and  the  name  of 
his  opponent  in  only  one  place,  would  not  be 
exactly  fair.  It  would  give  the  candidate 
whose  name  appears  twice  an  advantage  o?er 
the  candidate  whose  name  appears  but  once. 
So  that  the  statute,  instead  of  being  in  coofiict 
with  this  section  of  the  Constitution,  is  in  har- 
mony with  it,  and  may  have  been  passed  for 
the  purpose  of  doing  awav  with  this  advantage 
which  existed  under  the  former  statute.  It  is 
a  proper  regulation  of  the  elective  franchise, 
well  calculated  to  avoid  and  prevent  corruption 
and  fraudulent  practices,  as  well  as  undue  ad- 
vantage to  one  candidate  over  another. 

But  it  is  argued  that  the  voters  have  a  rif^ht 
to  have  the  names  appear  upon  both  ballots, 
so  that  they  may  more  easily  vote  for  the  can- 
didates of  their  choice.  No  legislature  and  no 
court  can  know  in  advance  hoW  the  electors 
desire  to  vote,  and  if  an  opportunity  is  given 
them  to  vote  for  the  candidates  of  their  choice, 
by  placing  the  names  once,  in  plain  print,  upon 
the  ballots,  it  is  all  that  can  in  fairness  be  re- 
quired. The  ballot  is  the  same  for  all,  and 
cives  e^ual  protection  and  benefit  to  all.  There 
is  no  discrimination  against  or  in  favor  of  any 
one;  and,  if  any  inequality  arises,  it  arises,  not 
from  any  inequality  caused  by  the  statute,  but 
by  reason  of  inequalities  in  the  persons  of  the 
voters,  and  such  inequalities  are  unavoidable. 
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U  is  always  much  more  difficult  for  some  elec- 
tors to  cust  tbeir  ballots  than  for  others.  Dis- 
taoce,  bad  roads,  means  of  traosporiatioD,  bad 
health,  and  many  other  consiaerations  may 
aod  do  render  it  much  more  difficult  for  some 
men  to  cast  their  ballots  than  others.  But 
these  difficulties  inhere  to  the  men  themselves, 
and  not  in  the  law.  Before  the  law  all  stand 
equal,  with  equal  protection  and  equal  benefit; 
and,  if  their  condition  becomes  such  as  not  to 
enable  them  to  enjoy  the  protection  or  reap 
the  benefit,  it  ia  their  fault  or  misfortune,  and 
not  the  fault  of  the  law.  The  act  in  question 
was  passed  to  secure  purity  in  our  elections. 
Certain  evil  practices  had  grown  up  by  reason 
of  placing  the  name  of  a  candidate  upon  the 
same  ballot  more  than  once,  and  the  general 
assembly  attempted  to  prevent  such  practice 
by  providing  that  the  name  of  each  candidate 
should  appear  on  the  ballot  but  once.  This  is 
a  reasonable  regulation  of  the  electlTe  fran- 
chise, and  not  in  any  sense  a  destruction  thereof. 
But  grant,  as  it  is  urged  by  the  relators,  that 
some  voters  may  be  somewhat  inconvenienced, 
by  reason  of  the  name  of  each  candidate  appear- 
ing but  once  upon  the  ballot;  yet  such  voters 
are  not  thereby  deprived  of  any  protection  or 
benefit  in  casting  their  balloL  The  inconven- 
ience is  only  that  which  is  experienced  by  every- 
one who  votes  other  than  a  straight  ticket. 
Such  slight  inconvenience  to  the  voter  should 
be  endured,  rather  than  permit  the  advantage 
which  one  candidate  has  over  another  when 
the  name  of  one  is  placed  upon  the  ballot  twice, 
and  the  name  of  the  other  but  once. 

The  subject  is  clearly  within  legislative  dis- 
cretion, and  that  body  has  the  power  to  provide 
that  the  name  of  each  oondidate  shall  appear 
but  once  upon  the  official  ballot,  or  it  may  per- 
mit the  name  to  appear  more  than  once. 
Whatever  inconvenience  there  may  be  to  either 
the  candidate  or  voter  in  such  cases  does  not 
rise  to  the  importance  of  a  failure  of  equal 
protection  or  benefit,  and  therefore  does  not 
conflict  with   the  provisions  of  the  2d  aeo 


tion  of  our  Bill  of  Rights.  When  rights  secured 
by  the  Constitution  seem  to  conflict  when  ap- 
plied to  the  practical  affairs  of  men,  the  gen- 
eral assembly  is  at  liberty  to  so  adjust  the  mat- 
ter as  to  cause  the  least  injury  to  the  conflict- 
ing interests,  and  thereby  protect  the  rights 
of  the  community  as  a  whole.  The  equal  pro- 
tection and  benefit  euaraoteed  by  the  Constitu- 
tion does  not  cover  every  little  inconvenience 
which  may  be  distorted  or  reasoned  into  a 
seeming  inequality,  but  has  reference  rather  to 
cases  in  which  it  is  attempted  by  stamte  to 
grant  rights  or  privileges  to  some  which  are 
withheld  from  others  in  the  same  substantial 
situation  or  relation.  The  case  of  FMer  r. 
Dudley,  74  Md.  242,  12  L.  R.  A.  586,  is  cited 
by  the  relators,  and  relied  upon,  to  show  that 
the  names  of  candidates  may  appear  more  than 
once  on  the  official  ballot,  in  that  case  the 
power  of  the  legislature  to  pnss  the  act  was  not 
questioned,  but  the  case  involved  the  construc- 
tion of  a  statute,  which  did  not  prohibit  the 
name  from  appearing  more  than  once  on  the 
official  ballot;  and  the  court  held  that,  not  t>e- 
ing  prohibited,  it  might  properly  appear  as 
many  times  as  nominations  of  the  same  person 
had  been  made  bv  different  parties.  8uch  was 
the  practice  in  this  state,  under  a  similar  stat- 
ute, before  the  enactment  of  the  present  stat- 
ute. The  Maryland  case  would  therefore  be 
an  authority  to  show  that  our  practice  was 
right  under  the  former  statute,  but  it  can  have 
no  bearing  upon  the  question  as  to  whether 
the  general  assembly  has  the  power  to  prohibit 
the  names  from  appearing  more  than  once  upon 
the  official  ballot.  The  case  of  Todd  v.  Elec- 
tion Comn.  104  Mich.  474,  29  L.  R  A.  3S0, 
and  104  Mich.  480,  29  L.  R  A.  334,  is  very 
much  like  the  present  case,  and  fully  supports 
the  conclusions  here  reached. 

We  regard  the  act  in  question  as  clearly 
within  the  power  of  the  general  assembly,  and 
therefore  a  valid  law* 

Writ  routed. 


RHODE  ISLAND  SUPREME  COURT. 


Frederick  W.  HARTWELL,  Trustee,   etc., 

et  al, 

V. 

Mary  Abby  TEFPT. 
B.L-.... 


(. 
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An  adopted  child  la  the  '^wftal  iMue" 
of  a  person  within  the  meanlnir  of  a  will 
makinfr  a  gift  to  suoh  person  with  remainder  to 
bifl  ^'lawful  iseue,"  under  Pub.  Laws  180S,  ohap. 
027,  maklnir  an  adopted  ohild  for  all  purposes  of 
Inheritance  and  all  other  leiral  oonsequences  and 
incidents  a  child  of  the  parents  by  adopiion  the 
same  as  if  born  in  lawful  wedlock,  except  that  be 
shall  not  take  property  expressly  limited  to  'the 
beirs  of  the  body  or  bodies"  of  such  parents. 

(Kovember  21,  1896.) 


BILL  for  the  construction  of  the  wfll  of 
Dexter  Thurber,  deceased,  which  aouicht 
to  ascertain  the  construction  of  a  provision 
which  defendant  claimed  to  be  in  her  favor 
Judgment  for  defendant. 

The  facts  are  stated  in  the  opinion. 

Messre.  Baseett  A  Mitchell,  for  com- 
plainants: 

The  rights  of  an  adopted  r^hild  are  purely 
statutory,  and  are  to  be  stricily  construed. 

The  act,  being  in  derogation  of  the  common 
law.  is  to  be  strictly  construed  as  against  any 
person  claiming  any  rights  under  it  in  contra- 
vention  of  the  general  laws  of  inheritance, 
founded  upon  natural  relationship. 

Keegan  v.  Oeraghty,  101  111.  83;  Re  Jeesujfe 
Estate,  81  Cal.  408,  6  L.  R.  A.  694;  Ex  parte 


NonL->As  to  the  legal  status  of  adopted  chll- 
dren,  see  Warren  t.  Prescott  (Me.)  17  L.  R.  A.  435. 
and  ncne;  Van  Matre  v.  Sankey  (UL)  28  L.  R.  A. 
84  L.  R.  A. 


666;  and  Murphy  v.  Portrum  (Tenn.)  80  U  R.  A. 
268i 
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Chamber;  80  Cal.  216;  WdOace  ▼.  BappUye, 
103  111.  220:  Tyler  ▼.  Beynoldn,  58  Iowa,  148; 
OiU  T.  Sullitan,  55  Iowa,  841;  Sliearer  v. 
TFtfflMT,  56  Iowa,  678;  ffydtA  t.  Stone^  144 
Mass.  441;  Pmj)^  V.  Congdon,  77  Mich.  351; 
yarrison  ▼.  J^etsion**  Estate,  70  Mich.  297; 
A7wiy  ▼.  2)aw«,  91  N.  C.  142;  Upeon  v.  Noble, 
85  Ohio  8u  655;  Ex  parU  Clark,  87  Cal.  688; 
Sutherland,  SUt.  Coostr.  §  400,  p.  510,  §  189, 
p.  182;  Smith  v.  Haicorth,  58  Mo.  88;  State  ▼. 
Clinton,  67  Mo.  880,  29  Am.  Rep.  606;  Fan- 
kee  V.  Thompeon,  51  Mo.  284;  Mueller  v.  Kaeu 
maun,  84  Mo.  828. 

Statutes  of  adoption  should  be  strictly  con 
strued  as  against  the  adopted  child. 

Keegan  v.  Geraghty,  Ex  parte  Chamhere, 
Wallace  ▼.  Rappleye,  and  Be  Jetaup'e  Estate, 
supra. 

The  adopted  child  cannot  take  from  the  an 
cestor  of  the  adopting  parent 

24  Am.  &  £ng.  Enc.  Law,  p.  424;  Header 
V.  Archer,  6r)  N.  H.  214;  Sunderland's  Estate, 
60  Iowa,  782;  Helms  t.  Elliott,  89  Tenn.  446. 
10  L.  R.  A.  685;  £eegan  ▼.  Geraghiy,  101  Dl. 
26. 

The  rules  of  construction  of  wills  must 
manifestly  leave  the  Question  whether  or 
not  the  word  "children  or  'issue"  or  other 
words  shall  be  held  to  include  adopted  chil- 
dren, veiT  much  dependent  upon  the  circum 
stances  ox  the  case  and  the  context  of  the  will 
in  question. 

where  the  words  "issue"  or  "children"  or 
''heirs"  were  used  in  the  will,  a  child  adopted 
after  the  execution  of  the  wiU  could  not  take 
under  these  words. 

Jenkihs  Y.  Jenkins,  64  N.  H.  407;  Bnssell  v. 
RusseU,  84  Ala.  48;  Bamum  ▼.  Barnum,  42 
Md.  251;  Sehafer  v.  Eneu,  54  Pa.  804;  Bowd- 
lear  ▼.  BowdUar,  112  Mass.  184. 

And  this  principle  has  been  carried  so  far  as 
to  refer,  not  only  to  the  will  ot  the  ancestor, 
but  to  the  will  of  the  parent  by  adoption  also. 

BowUear  t.  Bowdlear  and  EusseU  v.  BusseU, 
eupra, 

Mr,  Willard  B.  Tannert  for  respondent: 

In  SeuiaU  t.  Bdberts,  115  Mass.  262,  the  court 
said  that  the  words  "child."  "issue"  and 
"lawful  issue"  do  not  mean  heirs  of  the  body, 
and  the  adopted  daughter  took  the  whole  es- 
tate under  the  settlement. 

The  language  of  the  decision  it  broad 
enough  to  coTer  a  case  where  the  adopted 
child  would  take  from  an  ancestor. 

Whitmore,  Law  of  Adoption,  preface,  p.  4. 

The  testator  must  be  held  then  to  have  made 
bis  will  in  view  of  the  statutory  meaning  of 
the  word  "issue,"  and  the  power  of  the  grand- 
daughter to  give  to  an  adopted  child  all  the 
rights  and  status  of  issue,  and  therefore  to 
hH?e  contemplated  that  an  adopted  child 
might  take  under  his  wilL 

Johneon's  Appeal,  88  Pa.  846;  8  Am.  &  Eng. 
Enc.  Law,  p.  801. 

The  section  in  the  law  of  descent  which  uses 
the  word  "child"  must  be  understood  as 
merely  laying  down  the  general  rules  of  in- 
berit»nce,  and  not  as  completely  defining  how 
the  status  is  to  be  created  which  gives  the 
capacity  to  inherit. 

Power  ▼.  Hafley,  85  Ky.  671;  Fosburg  t. 
Sogers,  114  Mo.  122,  19  L.  R.  A.  201. 

84L.R.A* 


An  adopted  child  has  the  status  of  a  child  i  i 
he  is  not  in  fact  a  child. 

2  Austin,  Jur.  8d  ed.  706,  709.  712,  974. 

Warren  v.  l^escott,  84  Me.  488,  17  L.  R.  A. 
435,  is  the  same  in  principle  as  the  case  at  bar. 

The  court  held  that  the  adopted  child  would 
take  as  a  lineal  descendant  of  the  legatee,— 
not  as  a  lineal  descendant  by  birth,  but  as  a 
statutory  lineal  descendant,  and  as  lawfully  in 
the  line  of  descent  as  if  he  were  placed  there 
by  birth. 

Re  Newman's  Estate,  75  Cal.  218;  Johnson's 
Appeal,  88  Pa.  846;  MeQunnigle  v.  McKee,  77 
Pa.  81, 18  Am.  Rep.  428;  Humphries^.  Dams, 
100  Ind.  274.  50  Am.  Rep.  7t<8;  Pace  v.  Klink, 
51  Ga.  220;  Lonng  t.  Thorndike,  5  Allen.  257; 
Rowan's  EstaU,  6  Pa.  Co.  Ct.  461. 

In  Reinders  ▼.  Koppelman,  94  3[o.  838,  tbo 
court  observes  that  the  words  "heirs  at  law" 
and  "lawful  heirs"  mean  In  common  language 
those  upon  whom  the  descent  is  cast  by  law, 
not  an  heir  by  adoption,  and  that  the  testator 
would  have  used  the  words  "adopted  heir"  or 
"heir  by  adoption."  if  he  bad  meant  to  include 
the  adopted  child  of  the  wife. 

But  see  Buckley  v.  Fraeier,  158  Mass.  525; 
Piwer  ▼.  Bafley,  and  Fosburg  ▼.  Rogers,  supra. 

In  the  case  at  bar  the  only  indication  of  in- 
tention outride  of  the  use  of  the  words  * 'law- 
ful heirs"  are  the  proYisions  that  the  property 
shall  go  to  lawful  issue  agreeably  to  the  laws 
of  descent.  The  latter  words  would  indicate 
an  intention  in  accordance  with  the  logical  re- 
sult of  the  statute  of  adoptions,  which  places 
the  adopted  child  In  the  place  of  lawful  issue 
under  the  statute  of  descents. 

Sewall  Y.  Roberts,  115  Mass.  262;  Mbran  v. 
Stewart,  122  Mo.  295;  Fosburg  ▼.  Rogers,  and 
Humphries  v.  Davis,  supra;  Simmons  ▼.  Bur- 
tOI,  8  Misc.  888;  Eekford  v.  Knox,  67  Tex. 
200;  Wagner  ▼.  Varner,  50  Iowa,  582;  Me 
Ovnnigle  v.  MeKee,  and  Pace  ▼.  Klink,  supra: 
Re  WardiU's  Estate,  57  CaL  484;  Barnes  v. 
Allen,  25  Ind.  222;  Burrage  ▼.  Briggs,  120 
Mass.  108;  Be  Newman's  Estate.  76  Cal.  218; 
Power  ▼.  Bafley,  85  Ky.  671;  WifetA  ▼.  Stone, 
144  Mass.  441. 

Stine«i»  J.,  delivered  the  opinion  of  the 
court: 

The  will  of  Dexter  Thurber,  late  of  Provi- 
dence, left  a  fund  to  trustees,  to  pav  the  in- 
come, in  stated  proportions,  to  children  and 
grandchildren,  and  upon  their  death  to  pay 
their  respective  portions  to  their  lawful  issue; 
and,  if  any  of  them  should  die  without  leaving 
lawful  issue.then  a  gift  over.  The  testator  left 
a  granddaughter,  Emma  Thurber  Brown, who 
married  Lyman  B.  Tefft.  She  tfied  leaving 
no  issue  of  her  body,  but  after  the  death  of 
the  testator,  she  joined  her  husband  in  a  pe- 
tition to  the  municipal  court  of  Providence 
for  the  adoption  of  the  respondent.  Mary 
Abby  Tefft,  the  child  of  her  husband  by  a 
former  wife,  as  their  child,  pursuant  to  R.  I. 
Pub.  Stat.  chap.  164,  which  petition  was 
granted.and  a  decree  entered.  Mrs.  Tefft  hav- 
ing died,  this  bill  is  filed  to  ascertain  whether 
the  fund  goes  to  her  adopted  daughter,  under 
the  bequest  to  her  lawful  issue. 

Our  statute  for  the  adoption  of  children 
(Pub.  Laws  1866,  chap.  627)  says:  *'A  child  so 
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adopted  sball  be  deemed,  for  the  purpofles  of 
inheritance  by  such  child  and  all  other  legal 
coDsequences  and  iDcidents  of  the  natural  re- 
lation of  parents  and  children,  the  child  of 
the  parents  by  adoption,  the  same  as  if  he  bad 
been  born  to  them  in  lawful  wedlock,  except 
that  he  shall  not  be  capable  of  taking  property 
expressly  limited  to  the  heirs  of  the  body 
or  bodies  of  the  parents  by  adoption,  nor 
property  from  the  lineal  or  collateral  kin- 
dred of  such  parents  by  right  of  representa- 
tion." The  argument  for  the  complainant 
is,  that  in  using  the  word  **  issue,"  the  testator 
had  in  mind  **beirs  of  the  body  "  of  his  ffrand- 
daughter,  and  so  the  case  is  really  within  the 
exception  of  the  statute.  The  argument  is 
based  both  upon  a  strict  construction  of  the 
word  *'  issue,  and  the  fact  that  the  will  was 
made  in  1858,  before  the  statute  for  the  adop- 
tion of  children.  A  codicil  was  added  in  1865, 
another  in  1867,  and  a  third  in  1869.  The 
last  two  codicils  were  after  the  statute,  and  as 
they  do  not  revoke  the  will,  but  expressly  de- 
clare that  they  are  to  be  a  (MUt  and  portion  of 
the  will  and  codicils,  they  are  a  republication 
of  the  will  as  of  the  later  date.  A  part  of  the 
argument  is  thus  disposed  of,  although  the 
fact  remains  that  the  adoption  did  not  take 
place  until  after  the  testator's  death.  It  was, 
however,  in  his  lifetime,  and  before  the  last 
two  codicils  to  his  will,  a  possibility  which  is 
presumed  to  have  been  known  to  him,  and  in 
view  of  such  possibility  his  will  must  be  con- 
strued. 

The  meaning  of  the  word  "  issue,"  in  a 
will,  where,  asm  this  case,  nothing  appears  to 
limit  its  legal  import,  was  carefully  con  idered 
in  Pearee  v.  Riekard,  18  R.  1.142.  Following 
the  well-settled  current  of  authority,  it  was 
held  that  the  word,  so  used,  includes  aU  de- 
scendants; and  as  the  statute  gives  to  an 
adopted  child  the  status  of  a  descendant,  and 
all  the  legal  consequences  and  locidents  there 
of,  the  same  as  though  he  were  bom  in  lawful 
wedlock,  there  could  be  no  question  in  such  a 
case  as  this  were  it  not  for  the  exception  of  a 
limited  estate.  The  question  then  is  whether 
this  fund  is  within  the  exception.  In  Maine, 
under  a  statute  similar  to  ours,  it  was  held  in 
Warren  t.  Pteseott,  84  Me.  488,  17  L.  R  A. 
485,  that  the  exception  relates  only  to  an  in- 
heritance as  an  heir  of  the  bodv.  The  rea- 
soning is  that,  where  an  estate  is  limited  to 
one  and  the  heirs  of  his  body,  it  must  go  to 
those  to  whom  it  is  expressly  limited,  and  that 
an  adapted  child,  although  be  is  to  be  regarded 
as  a  child  and  heir  and  a  lineal  descendant  of 
bis  adopting  parents,  does  not  answer  the  de- 
scription of  an  heir  of  the  body,  and  so  he 
cannot  take  the  property  out  of  the  line  to 
which  it  was  limited.  An  adopted  child  is 
out,  by  the  statute,  into  the  status  of  a  child, 
issue,  or  lineal  descendant,  but  not  that  of  an 
heir  of  the  body.  Hence,as  to  a  legacy, when 
a  legatee  dies  before  a  testator,  leaving  an 
adopted  child,  such  child  answers  the  dewalp- 

84  L.R.  A. 


tion  of  a  lineal  descendant,  who  may  take  the 
legacy  under  a  statute  which  prevents  legacies 
from  lapsing  when  the  legatee  leaves  lineal 
descendants.  The  reasonipg  seems  to  be  con- 
clusive. It  is  tbe  same  result  that  was  reached 
in  ^waU  v.  Roberts,  1 15  Mass.  262,  although  the 
reasoning  in  the  latter  case  is  not  so  fully  and 
clearly  set  forth  as  in  the  former.  Tbe  court 
holds  that  the  words  '*heirs  of  the  body  "  are 
used  in  the  exception  in  their  primary,  techni- 
cal sense,  with  which  the  words  "chilaren"  and 
'  issue"  are  not  equivalent  terms.  See  also  Me- 
Ounniale  v.  MeKee,  77  Pa.  81. 18  Am  Rep.  428. 
Several  cases  have  been  cited  which  appear  to 
take  a  different  view,  but  we  think  they  are 
clearly  distingniishahle  from  the  case  at  bar. 
For  example,  in  Jenkins  v.  Jenkins^  64  N.  H. 
407,  under  a  similar  devise  and  statute,  the 
court  said  that  the  property  was  not  expressly 
limited  to  the  heirs  of  the  body  or  bodies  of 
the  parents  by  adoption,  but  iSeing  a  devise 
of  land,  and  tbe  statute  of  adoption  of  chil- 
dren not  having  been  passed  until  after  ihe 
death  of  the  testator,  he  must  have  intended 
an  heir  in  fact,  and  not  one  created  for  the 
purpose  by  subsequent  legislation  and  Judicial 
proceedings.  A  statute  of  New  Hampshire  de- 
defined  the  word  'Mssue**  to  mean  the  lawful 
lineal  descendants  of  the  ancestors,  and  so  the 
statute  for  the  adoption  of  children  could  not 
operate  to  act  retrospectively  upon  the  will 
already  effectual,  so  as  to  turn  a  devise  into  a 
different  channel  from  that  selected  by  the  tes- 
tator. Here  the  statute  was  passed  before  the 
death  of  Dexter  Thurber.  In  Keegan  v.  Oer- 
aghty,  101 111.26,  the  ques-ion  was  whether  an 
adopted  child  could  take  by  inheritance  from  a 
child  of  one  of  the  adopting  parents  by  a  sub^ 
sequent  marriage,  thu  adopted  child  not  being 
a  sister  in  fact.  It  was  held  that  she  could 
not.  The  statute  of  Pennsylvania  is  very 
different  from  ours.  It  provides  that  an 
adopted  child  shall  have  all  the  rights  of  a 
child  and  heir  of  the  adopting  parent.  Hence 
in  Sehc^fer  v.  Eneu,  64  Pa.  804,  it  was  held  that, 
in  a  devise  of  land  to  one  and  her  children,  an 
adopted  child  could  not  take,  especially  in  view 
of  the  fact  that  the  will  took  effect  in  1851. 
and  the  statute  of  adoption  was  not  passed  un- 
til 1855,  when  vested  interests  had  attached. 
These  cases  will  suffice  to  show  tbe  distinctions. 
But  even  upon  the  assumption  that  the  words 
are  sufficient,  if  they  had  related  to  realty,  to 
create  an  estate  tail,  the  result  would  be  the 
same  in  this  case,  because  the  gift  was  of  per 
sonalty,  which,  under  such  conditions,  be 
comes  an  absolute  gift.  Bailey  v.  Hairkip»,lb 
R.  I.  578;  Albee  v.  Carpenter,  12  Cush.  882. 

An  absolute  gift  of  a  fund  to  Emma  Tbur 
ber  Brown  would,  of  course,  now  go  to  her 
adop  eci  child.  Our  opinion  is  that  the  case 
is  not  within  the  exception  of  the  statute,  and 
that  the  adopted  daughter,  having  the  same 
status  as  a  child  born  in  lawful  wedlock,  and 
hence  the  same  as  ''lawful  issue,"  is  entitled  to 
take  the  fund  under  the  bequest. 
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1.  A  eltiiea  of  «me  state  magr  maintain 
in  the  oovrts  of  another  state  a  transi- 
tory aetion  artalDir  at  his  residenoe  affalost  an- 
other dUaea  of  the  same  state  fouad  In  the  other 
state,  uDder  the  provtoloo  of  the  United  States 
Constitution  £uaraoteelns  to  the  citizens  of  each 
stare  all  the  privileges  and  Immunities  of  otdaens 
In  the  sereral  states,  whicb  the  courts  of  the  hitter 
state  have  no  discretionary  power  to  dismiss, 

8.  A  '^carpenter  irw>ff "  whose  dntjr  it  Is 
to  replace  the  planks  about  a  machine 

called  the  *'bJoom  rolls"  after  their  removal  for 
the  purpose  of  attaching  new  rolls,  are  not  fel* 
low  servants  of  ooe  employed  tooU  the  maoblne, 
and  their  negligence  In  replacing  the  planks  is 
chargeable  to  tbe  master. 
8*  The  mere  existence  of  a  sUgpht  Tari- 
ance  of  vieWt  not  umouoting  to  a  fundamental 
diiference  of  policy,  in  the  state  In  which  a  cause 
of  action  under  the  common  law  arose,  and  that 
in  which  it  Is  sought  to  be  enforced,  does  not  de- 
prive tbe  court  of  tbe  latter  state  of  jurisdiction 
of  the  subject-matter. 

4.  The  law  of  the  fomm  prevails  as  to  the 
form  of  the  remedy,  the  conduct  of  tbe  trial,  and 
tbe  rules  of  evidence  in  an  action  upon  a  transi- 
tory cause  of  aotlon  arising  in  another  jurls- 
dictioo. 

6.  The  statute  of  liaiitations  of  the  state 

In  which  a  cause  of  action  arose  is  not  available 
in  an  action  in  another  state  for  the  enforcement 
of  such  cause  of  action,  unless  it  is  offered  in  vwU 
denoe. 

(October  18,  1801U 

APPEAL  by  plaintiff  from  a  Judgement  of 
the  Superior  Court  for  Milwaukee  County 
in  favor  of  defendant  in  an  action  brought  to 
recover  damages  for  personal  iDJuries  alleged 
to  have  resulted  from  defendaDfc's  negligenoe. 
Bmsermd, 

Statement  by  Winslow*  J.: 

This  is  an  action  to  recover  for  personal  in- 
juries  suffered  by  plaintiff  on  the  4th  dar  of 
bepiember,  1891,  in  the  respondent's  rolling 
mill,  in  the  city  of  Chicago,  Illioois,  the  plain- 
tiff being  at  that  time  ana  now  a  citizen  of  the 
state  of  Illinois,  and  the  defeodant  being  an 
Illinois  corporation.  The  answer  set  up  as  a 
defense  tbe  citizenship  of  the  parties  in  Illioois, 
sod  tbe  fact  that  tbe  accident  had  occurred  in 
the  state  of  IlllnolB,  and  that  a  law  of  the  state 
of  Illinois  limited  the  time  in  which  actions  for 
personal  injuries  might  be  brought  to  two 
years  after  the  happening  thereof,  and,  there- 
fore, that  this  action  was  barred  by  said  stat- 
ute. Upon  tbe  trial,  after  the  plaintiff's  evi- 
dence had  been  introduced,  a  peremptory  non- 
suit was  granted.  It  appeared  by  tbe  evidence 
that  at  the  time  of  the  accident,  and  for  some 


time  prior  thereto,  the  plaintiff  was  employed 
by  the  defendant  in  its  rolling  mill,  and  that 
hb  particular  business  was  to  oil  a  macbioe 
called  tbe  "bloom  rrtUs."  This  was  a  larire, 
heavy  machine,  standing  8  feet  or  more  high 
from  the  floor,  operated  by  sleam  power,  and 
having  upon  one  side  a  series  of  cogwheels 
mesbS  into  each  other.  It  appeared  by  the 
evidence  that  at  intervals  a  section  of  the  floor 
at  the  side  of  this  machine,  close  to  tbe  series 
of  cogwheels,  bad  to  be  removed  in  order  to 
put  in  new  rolls.  It  further  appears  that  this 
reiboval  of  the  floor  was  done  by  a  separate 
gakg  of  workmen,  called  the  "sailor  gang," 
an'i  that,  after  the  replacing  of  the  rolls,  the 
floor  was  pat  down  again  by  another  gang  of 
workmen,  called  the  ''carpenter  gang."  £ach 
of  thesegangs  worked  under  a  separate  fore- 
man. The  evidence  tends  to  show  that  plain- 
tiff had  nothing  to  do  with  either  the  taking 
up  or  tbe  putting  down  of  the  floor,  or  with 
the  work  of  either  tbe  sailor  gang  or  the  car- 
penter gang.  The  plaintiff  testifies  that  at  the 
time  of  tbe  accident  be  was  about  to  oil  the 

g art  of  the  machinery  near  tbe  cogwheels;  that 
e  stepped  upon  tbe  end  of  a  loose  plank  in 
that  part  of  the  floor  which  bad  to  be  removed 
when  the  rolls  were  cbang^ed,  and  the  plank 
tipped  up,  thus  tbrowiog  bis  right  band  into 
the  cogs,  and  severing  it.  The  plaintiff's  ver- 
sion of  tbe  transaction  was  to  a  certain  extent 
corroborated  by  other  employees  who  testified 
to  seeing  tbe  loose  board  immediately  after  the 
accident.  It  appeiued  by  tbe  evidence  that 
this  seciion  of  the  floor  bad  been  taken  up,  and 
tbe  rolls  cbanged,  and  the  floor  relaid,  two  or 
three  days  before  tbe  accident  happened :  that 
plaintiff  was  one  of  a  night  crew,  workins 
from  6  o'clock  in  tbe  evening  until  7  o'clock 
in  tbe  morning:  and  that  he  bad  to  oil  tbe  ma- 
chine every  fifteen  minutes  or  80,  and  was 
obliged  to  walk  over  this  portion  of  the  floor 
where  tbe  plank  was  loose  every  time,  but  that 
be  bad  not  noticed  that  the  plank  was  loose. 
The  accident  happened  lust  before  7  o'clock  in 
tbe  morning.  Tbe  plaintiff  also  offered  in 
evidence  tbe  following  decisions  of  the  supreme 
court  of  the  state  of  Illinois:  Lake  Shore  d  M, 
8.  R.  Co,  y.  HeuioM,  150  111.  646;  Lanark  y. 
Dougherty,  163  III.  165;  Wenona  Goal  Oo,  y. 
UolmquUt,  152  III.  581;  Libby,  McN.  d  L.  v. 
Scherman,  146  HI.  540:  PuUman  Palace  Car 
Co.  V.  Laack,  148  III.  242.  18  L.  R  A.  215. 
At  tbe  close  of  tbe  evidence,  a  motion  for  non- 
suit was  granted,  and  judgment  was  rendered 
dismissing  tbe  complamt  upon  tbe  merits,  for 
the  followinsr  reasons:  "First.  Because  it  ap- 
pears from  the  evidence  that  the  occurrence 
out  of  which  the  alleged  cause  of  action  arose 
took  place  in  tbe  state  of  Illinois,  and  not  in 
the  state  of  Wisconsin;  that  both  the  plaintiff 
and  defendant  were  at  tbe  time  of  such  occur- 
rence, ever  since  have  been,  and  now  are,  resi- 
dents of  tbe  state  of  Illinois,  and  not  of  tbe 
state  of  Wisconsin;  that  tbe  alleged  cause  of 
action  depends  upon  peculiar  rules  laid  down 


NOTB.— As  to  the  effect  of  the  constitutional 
ffaaraoty  of  equal  privlleflres  and  Immunities  upon 
the  rlirht  of  citizens  to  brloflr  aotloos  in  courts  of 
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hy  the  courts  of  Illinois  which  do  not  prevail 
in  Wisconsin,  and  never  have  done,  and  which 
are  hostile  and  obnoxious  1o  the  law  of  the 
state  of  Wisconsin,  as  interpreted  by  the  courts 
thereof;  and  that  this  court,  therefore,  in  this 
action,  is  called  upon  to  administer  the  laws  of 
the  state  of  Illinois,  which  it  has  no  jurisdiction 
to  do.  Second.  Because  the  plaintiff  has 
wholly  failed  to  show  by  evtdcDce  any  negli- 
gence whatever  on  the  part  of  the  defendaot 
which  caused  or  contributed  to  the  injury 
which  is  the  basis  of  the  action."  From  this 
Judgment  the  plaintiff  appealed. 


Mr.  C.  H.  Van  Alstine,  with  Jfr.  J. 
W.  Wegener*  for  appellant: 

The  court  bad  jurisdiction  of  the  subject- 
matter  of  the  aciion. 

J^onard  v.  iSparki,  117  Mo.  108. 

An  action  for  a  personal  injury  is  a  transi- 
tory action,  and  when  the  cause  of  action 
arises  in  one  state,  the  action  may  be  brought 
in  another  state,  provided,  of  course,  jurisdic- 
tion of  the  p«srson  can  be  obtained. 

Curtis  V.  Bradford,  88  Wis.  190;  Nanee  v. 
Richmond  d  D.  R.  Co.  88  Fed.  Rep.  429; 
Aekerson  v.  Erie  R.  Co.  81  N.  J.  L.  809;  Han- 
nibal d  St.  J,  R,  Oa.  V.  Mahoney,  42  Mo.  467; 
Ma%on  V.  Warner,  81  Mo.  508;  Smith  v.  BuU, 

17  Wend.  828;  Gardner  v.  Thomae,  14  Johns. 
184,  7  Am.  Dec.  445;  Latovrette  v.  Clarke,  45 
Barb.  827;  Eoy  y.  Smith,  49  Barb.  860;  North- 
ern C.  R,  Co.  Y.  SehoU,  16  Md.  881;  Robinson 
v.  Armstrong,  84  Me.  145;  Barrett  v.  lienja- 
min,  15  Mass.  854;  J)f9on  v.  MeOuineas,  25 
Wis.  656;  Swtft  v.  James,  50  Wis.  540;  Me- 
Lead  v.  Connecticut  db  P.  Riven  R.  Co.  58  Vt. 
727;  Peabody  ▼.  Hamilton,  106  Mass.  217; 
Dennick  v.  Central  R  Co.  108  U.  8.  11,  26  L. 
ed  439;  MostynY.  Fabriffas,.!  Cowp,  161. 

Whether  there  was  negligence  on  the  part  of 
the  defendant  was  a  question  for  the  jury. 

The  cause  of  action  having  arisen  in  Illinois, 
the  law  of  that  state  governs  the  right  and  the 
law  of  Wisconsingovernsthe  remedy.  Thecom- 
mon-law  duty  incumbent  upon  every  employer 
and  which  he  cannot  delegate  to  others  in 
such  manner  as  to  relieve  nimself  from  the 
consequence  of  his  nonperformance,  is  to  fur- 
nish his  employee  a  reasonably  safe  place  in 
which  to  work,  and  to  use  proper  diligence  to 
keep  such  place  in  a  reasonably  safe  condition. 
The  failure  of  the  defendant  to  kei^p  the  place 
assigned  to  the  plaintiff  for  the  performance  of 
his  work  in  a  safe  condition  is  of  the  very  gist 
of  the  artion. 

Ltbby,  McN,  db  L.  v.  Sckerman,  146  111.  541; 
TiiUman  Palace  Car  Co,  v.  Laack,  148  111.  248, 

18  L.  R.  A.  215. 

The  court  can  say,  as  matter  of  law,  that  the 
inlury  was  not  caused  by  the  negligence  of  a 
fellow  servant. 

Chicago  db  A.  R  Co.  y.  Ketty,  127  HI  687; 
Chicago,  B.  dt  Q.  /2.  Co.  v.  Young,  26  111.  App. 
115:  Lake  Erie  db  W.  R,  Co.  v.  MiddUton,  46 
111.  App.  218;  h'orth  Chicago  Rotting  Mitt  Co. 
Y.  Joht'Son,  114111.  57. 

The  law  of  Illinois  respecting  contributory 
negligence,  as  proved  on  the  trial,  is  as  fol- 
lows: 

The  doctrine  of  comparative  ne^liffence  as 
announced  in  the  earliest  cases  is  no  )(iu<.<'i 
the  law  of  Illinois.    The  doctrine  announced 

84  L.  R.  A. 


in  the  later  decisions  requires  as  a  condition  of 
recovery  by  the  plaintiff  that  the  person  in- 
jured must  be  found  in  the  exercise  of  ordi- 
nary cire  for  his  own  safety,  and  that  the  in- 
jury resulted  from  the  negligence  of  the  de 
fend  ant. 

iMke  Shore  db  M.  8.  R  Co.  v.  Hessions,  150 
m.   546;  Lanark  v.  Dougherty,  153  111.   163; 
Wenona  Coal  Co.  v.  Holmquist,  152  III.  581. 

Messrs,  Van  Dyke»  van  Dyke  ft  Car- 
ter»  for  respondent: 

The  courts  of  this  state  are  not  bound  abso- 
lutely to  take  juri.sdiction  in  such  eases,  but 
they  are  vested  with  the  sound  discretion  to 
take  or  refuse  jurisdiction  according  to  the  cir- 
cumstances of  the  case. 

Gardner  v.  Thomas,  14  Johns.  184,  7  Am. 
Dec.  445;  Great  Western  R.  Co.  v.  MiUer,  19 
Mich.  805;  Minris  v.  Missouri  P.  R.  Co.  78 
Tei.  17,  9  L.  R.  A.  849. 

The  plaintiff  was  the  fellow  servant  of  the 
person  or  persons  who  failed  to  nail  or  fasten 
the  board,  to  the  tipping  of  which  he  attrib 
utes  his  accident,  and  because  such  negligence 
was  the  negliirence  of  the  fellow  servant,  as 
that  term  is  understood  and  construed  in  this 
state,  the  plaintiff  could  not,  if  the  cause  of 
action  had  arisen  here,  recover  against  the  de- 
fendant. 

Cadden  v.  Amencan  Steel  Barge  Co.  88  Wis. 
409;  Filbert  v.  Hdatoare  db  H.  Canal  Co.  121 
N.  Y.  207. 

If  there  is  one  common  general  object  to  be 
attained  by  the  two  servants,  it  is  immaterial 
that  the  immediate  object  of  their  work  is  dif 
ferent. 

Smith,  Neg.  77 ;  Heine  v.  Chicago  db  A'. 
W.  R.  Co.  58  Wis.  525;  Fowler  v.  Chicago  dt 
N.  W.  R.  Co.  61  Wis.  1591;  P^ase  v.  Chicago  dt 
N.  W.  R.  Co.  Id.  168:  Mathews  v.  Case.  Id. 
491,  50  Am.  Rep.  151;  Kliegel  v.  Weisel  dt  V. 
Mfg.  Co.  84  Wis.  149;  Dayer  v.  American  Exp. 
Co.  82  Wis.  807;  Van  den  Heuvel  v.  National 
Furnace  Co.  84  Wis.  687;  Svut^  v.  Armour, 
Id.  628;  Blaeinski  v.  Perkins,  77  Wis.  9; 
Johnson  V.  Ashland  Water  Co.  Id.  51;  Cor 
eoran  v.  Delaware,  L.  db  W.  R.  Co.  126  N.  Y. 
678:  Stringham  v.  Hilton,  111  N.  Y.  188. 1  L. 
R.  A  483;  Besel  v.  Aew  York  C.  dt  H.  R  R. 
Co.  70  N.  Y.  171 ;  Fraser  v.  Red  Riter  Lumber 
Co.  42  Minn.  520;  Ett  v.  Northern  P.  R  Co.\ 
N.  D.  886,  12  L.  R.  A.  97:  Buckley  v.  Qould 
db  C.  Bttter  Min.  Co.  14  Fed  Rep.  838,  note 
k40;  Hoar  v.  Merritt,  62  Mich.  886;  Eittca  ▼. 
Faxon,  125  Mass.  485;  Quincy  Min.  Co.  v. 
Kitts,  42  Mich.  84. 

Upon  the  ouestion  of  how  far  the  courts  of 
one  state  will,  in  suits  brought  in  them  upon 
causes  of  action  arising  in  another  state  be- 
tween citizens  of  such  other  state,  and  depend- 
ing for  their  existence  upon  peculiarities  of 
the  laws  of  such  latter  state,  enforce  such  pe 
culiar  laws,  there  is  a  very  wide  and  irreconcil 
able  difference  of  opinion. 

The  decisions  seem  to  range  themselves  in 
three  principal  divisions.  First,  those  which 
hold  that  a  transitory  cause  of  aciion  arising 
in  one  state  under  its  laws  will  be  enforced  in 
any  other  state,  although,  as  between  her  own 
citizens  and  the  events  from  which  it  arose 
happeniDg  within  her  own  borders  no  cause  of 
aciion  would  arise  which  her  courts  could 
,  rccugnixe. 
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Denniek  ▼.  Central  R.  Co.  108  U.  8.  11,  20 
L.  ed.  480;  Herriek  ▼.  Minneapolia  4b  8t.  L. 
2i.  Co.  81  Minn.  11,  47  Am.  Rep.  771. 

Tbe  second  class  of  cases  lays  dawn  the  rale 
that  a  right  of  action  aiising  at  tbe  common 
law,  or  ander  a  statute  of  another  state  than 
that  in  whose  courts  it  is  sought  to  be  enforced, 
will  be  sustained,  if  such  latter  state  has  a  sim- 
ilar though  not  identical  statute,  so  that  if  the 
occurrence  out  of  which  it  arose  had  happened 
in  the  state  of  the  forum,  a  right  of  action 
would  also  have  arisen  from  it  there. 

Leonard  r,  Columbia  Steam  Nav.  Co.  84  N. 
Y.  48,  88  Am.  Rep.  491;  Lower  y.  Segal  (&,i.) 
84  All.  945:  Wooden  t.  Western  N.  T,  d  P.  R. 
Co.  126  N.  T.  10,  18  L.  R  A.  458;  Knight  7. 
West  Jeraey  B.  Co.  108  Pa.  250.  66  Am.  Rep. 
200;  MorrU  t.  Chicago,  R.  L  d  P.  R,  Co.  65 
Iowa,  727.  54  Am.  Rep.  89. 

Tbe  third  class  of  cases  holds  that  no  action 
will  lie  in  one  state  upon  a  right  of  action  aris- 
ing upon  a  statute  of  another  state. 

Anderson  v.  Milwauiree  d  St.  P.  R  Co.Vt 
Wis.  831;  Texas  <fe  P.  R.  Co.  t.  Richards,  68 
Tex.  875;  Ric7iard*on  ▼.  yew  York  C.  R,  Co. 
08  Mass.  85;  Woodard  ▼.  Michigan  Southern 
dkN.L  R.  Co.  10  Ohio  St.  121;  St.  Louis.  I. 
M.  A  8.  R.  Co.  V.  MeCormick,  71  Tex.  660,  1 
L.  R.  A.  804;  Bdt  v.  Oulf,  C.  d  8.  F.  R.  Co. 
4  Tex.  Civ.  App.  281;  Burkles  v.  EUers,  72 
Ind.  280,  87  Am.  Rep.  156;  Taylor  v.  Penn- 
eylvania  Co.  78  Ky.  848,  89  Am.  Rep.  244; 
WiUU  T.  Missouri  P.  R.  Co.  61  Tex.  482,  48 
Am.  Rep.  801. 

If  this  were  an  action  baaed  upon  an  Dlinois 
statute,  it  could  not  be  maintained  in  this  state. 

But  it  is  not  such  an  action  but  depends  upon 
the  common  law,  which  is,  theoretically,  at 
least,  the  same  wherever  it  exists  at  all.  And 
what  it  ia.  one  court  baa  as  much  right  to  de- 
termine as  another. 

Krogg  v.  Atlanta  d  W.  P.  R.  Co.  77  Qa. 
202;  1  Kent,  Com.  470;  Normal  School  Diet. 
Bd.  o/Edu.  T.  Blodgetf,  155  III.  441,  81  L.  R. 
A.  70;  Colmmv.  harrep,  18  Wis.  148;  Hough 
▼.  Teras  d  P.  R  Co.  100  U.  8.  218.  25  L.  ed. 
612;  Gardner  ▼.  Michigan  0.  R.  Co.  150  U.  8. 
858,  87  L.  ed.  1109;  New  York  C.  R  Co.  ▼. 
Lockwood,  84  U.  8.  17  Wall.  857,  21  L.  ed.  627; 
Mtfrick  ▼.  Michigan  C.  R.  Co.  107  U.  8. 102. 
27  L.  ed.  825;  hake  She  re  d  M.  8.  R.  Co.  v. 
Prentice,  147  U.  8.  101,  87  L.  ed.  97;  Balti- 
mare  d  0.  R.  Co.  T.  Baugh,  149  U.  8.  368,  87 
L.  ed.  772. 

Wlnslowy  J.,  delivered  the  opinion  of  the 
court: 

Two  import nnt  questions  arise  in  this  case, 
fis..-  (1)  Whether  the  court  could,  in  its  discre- 
tion, dismiss  the  case  because  the  parties  were 
both  residents  of  the  state  of  Illinois,  and  be- 
cause the  caupe  of  action  arose  in  the  state  of 
Illinois,  Jurisdiction  of  the  person  of  the  defend- 
ant having  been  obtained  within  ibis  state; 
(2)  if  the  court  could  not  dismiss  the  case  for 
this  reason,  then  whether  the  evidence  of  the 
plaintiff  was  sufficient  to  entitle  him  to  have 
the  case  submitted  to  the  jury  upon  the  merits. 
These  questions  will  be  considered  in  the  or- 
der indicated. 

This  is  an  action  to* recover  damages  for  in- 
juries to  the  person.  It  is  therefore  purely  a 
transitory  action,  and  the  principle  that  the 
84  L.  R,  A. 


courts  of  this  state  have  jurisdiction  to  enter- 
tain such  an  action,  ali hough  tbe  cause  arose 
in  Dlinois  and  the  parties  are  residents  of  Illi- 
nois, is  unquestioned.  Curtis  v.  Bradford^  88 
Wis.  190.  A  court  of  tbi.<«  state  would  even 
have  Jurisdiction  of  a  transitory  action  of  this 
nature  where  it  arose  in  a  foreign  country,  or 
on  the  high  seas,  and  both  parties  to  the  action 
were  aliens,  provided  jurisdiction  of  tbe  person 
could  be  obtained.  Gardner  v.  Thomas,  14 
Johns.  184,  7  Am.  Deo  445;  Johnson  v.  Dal- 
ton,  1  Cow.  543, 18  Am  Dec.  564;  Great  West 
ern  R.  Co.  v.  Miller,  19  Mich.  812.  But  while 
it  is  held  that  a  court  has  jurisdiction  and  may 
administer  relief  in  an  action  between  aliens 
brought  upon  a  cause  of  action  arising  in  for- 
eign lands,  it  is  also  held  that  there  is  a  certain 
discretion  which  may  be  used  by  the  court  in 
entertaining  such  actions,  and  that  the  court 
may  dismi^ts  such  an  action  if,  for  any  reason, 
it  seems  improper  to  take  jurisdiction.  In  the 
present  case  it  is  practically  claimed  by  defend- 
ant that  this  rule  applies  to  such  an  action  as 
the  present;  in  other  words,  that  citizens  of 
another  state  of  this  Union  are  to  be  treated  in 
the  courts  of  this  state  precisely  as  if  they  were 
aliens,  and  that  a  cause  of  action  arising  in  an- 
other state  is  to  be  treated  as  though  it  arose  in 
a  foreign  country;  and  this  really  is  the  first 
question  to  be  settled. 

It  is  provided  by  tbe  Constitution  of  the  Unit- 
ed States  (§  2,  art.  4)  that  "the  citizens  of  each 
state  shall  be  entitled  to  all  the  privileges  and 
immunities  of  citizens  in  the  several  slates." 
Tbe  first  attempt  at  a  comprehensive  definition 
of  this  clause  of  the  Federal  Constitution  seems 
to  be  made  in  the  case  of  CorjU^d  v.  Corpell.  4 
Wash.  C.  C.  371,  wiiere  Mr.  Justice  Washing- 
ton, referring  to  this  section  of  the  Constitu- 
tion, says:  "The  inquiry  is.  What  are  the 
privileges  and  immunities  of  citizens  in  the 
several  states?  We  feel  no  hesitation  in  con- 
fining these  expressions  to  those  pri  vileges  and 
immunities  which  aie  in  their  nature  funda 
mental,  which  belong  of  right  to  the  citizens 
of  all  free  governments,  and  which  have  at  all 
times  been  enjoved  by  tbe  citizens  of  the  sev- 
eral states  which  compose  this  Union,  from  the 
time  of  their  becoming  free,  independent,  and 
sovereign.  .  .  .  They  may,  however,  be 
all  comprehended  under  the  following  general 
heads:  Protection  by  the  government;  the  en- 
joyment of  life  and  liberty,  with  tbe  rifcbt  to 
acquire  and  possess  property  of  every  kind 
and  to  pursue  and  obtain  happiness  and  safety, 
subject,  nevertheless,  to  sacu  restraints  as  the 
government  may  justly  prescribe  for  tbe  gen- 
eral ^ood  of  the  whole.  Tbe  right  of  a  citizen 
of  one  state  to  pass  through  or  to  reside  in  any 
other  state,  for  purposes  of  trade,  agriculture, 
professional  pursuits,  or  otherwise;  to  claim 
the  benefit  of  tbe  writ  of  habeas  corpus;  to  in- 
stitute and  maintain  actions  of  any  kind  in  the 
courts  of  the  state;  to  take,  hold,  and  dispose 
of  property,  either  real  or  personal;  and  an  ex- 
emption from  higher  taxes  and  Impositions 
than  are  paid  by  the  other  citizens  of  the  state, 
— may  be  mentioned  as  some  o(  the  particular 
privileges  and  immunites  of  citizens  which  are 
clearly  embraced  by  the  general  description  of 
privileges  deemed  to  be  fundamental."  Tbe 
subject  was  again  considered  in  Ward  v.  Mary- 
land, 79  U.  8.   12  Wall.  418,  20  L.  ed.  449. 
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where  it  Is  said  by*  Mr.  Justice  Clifford,  who 
wrote  the  opinion  in  that  case,  referring  to  the 
words  **pnvilege8  and  immunities"  m  this 
section:  "Beyond  doubt,  those  words  are 
words  of  very  comprehensive  meaning,  but  it 
will  be  sufficient  to  say  that  the  clause  plainly 
and  unmistakably  secures  and  protects  the 
ri^ht  of  a  citizen  of  one  state  to  pass  into  any 
ouier  state  of  the  Union  for  the  purpose  of  en- 
gaging in  lawful  commerce,  trade,  or  business, 
without  molestation:  to  acquire  personal  prop- 
erty; to  take  and  hold  real  estate;  to  maintain 
actions  in  the  courts  of  the  state;  and  to  be  ex 
empt  from  any  higher  taxes  or  excises  than 
are  imposed  by  the  state  upon  its  own  citizens." 
In  referring  to  the  same  subject  in  Paul  ▼. 
Virginia,  75  U.  8.  8  Wall.  168,  19  L.  ed.  867, 
Mr.  Justice  Field,  in  the  opinion  of  the  court, 
after  defining  the  object  of  the  constitutional 
provision  in  question  in  quite  similar  terms, 
▼ery  aptly  says:  '*It  has  been  Justly  said  that 
no  provision  in  the  Constitution  has  tended  so 
strongly  to  constitute  the  citizens  of  the  United 
States  one  people  as  this."  These  decisions 
are  all  referred  to  with  approval  in  the  opinion 
of  the  Supreme  Court  of  the  United  States  in 
the  Siaygftter-lhuw  Cases,  S3  V,  8.  16  Wall. 
86,  21  L.  ed.  894.  See,  on  this  same  subject, 
the  following  cases,  which  are  in  harmony 
with  the  cases  Just  quoted;  Lemmon  v.  People, 
20  K  Y.  608;  OamjAell  v.  Morris,  8  Harr.  & 
MrH.  685.  A  case  almost  identical  in  its  facts 
with  the  case  before  us  is  the  case  of  Gofrade 
V.  Gartner,  79  Mich.  882.  7  L.  R.  A.  511, 
where  this  provision  of  the  Constitution  of  the 
United  ^^tates  is  directly  construed  as  guaran- 
teeing the  right  to  a  citizen  of  another  state  to 
bring  suits  in  the  state  of  Michigan  in  any 
case  where  a  citizen  of  Michigan  was  entitled 
to  bring  such  suit.  Indeed,  we  have  been  re- 
ferred to  no  cases  holding  the  contrary  of  this 
proposition,  except,  possibly,  the  case  of 
Morris  ▼.  Missouri  P.  R.  Co.  78  Tex.  17.  9  L. 
R  A.  849.  where  it  was  held  that  a  Texas 
court  might  refuse  to  take  Jurisdiction  of  an 
action  between  a  Choctaw  Indian  and  a  resi- 
dent of  another  state,  founded  upon  a  cause  of 
action  accruing  in  another  state.  We  do  not, 
however,  regard  this  case  as  of  value  as  author- 
ity on  this  Question,  because  it  was  held  to 
be  a  local  action,  and  not  transitory.  If  this 
was  the  case,  of  course  the  courts  of  Texas 
could  not  entertain  it.  whatever  the  citizenship 
of  the  parties.  Therefore,  what  is  said  at  the 
close  of  the  opinion  with  regard  to  the  power 
of  dismissing  the  case  on  account  of  the  resi- 
dence of  the  parties  is  obiter.  Moreover,  the 
question  of  the  rights  of  a  citizen  of  another 
state  under  the  Constitution  could  hardly  arise 
in  a  case  where  the  plaintilT  was  a  member  of 
an  Indian  tribe,  and  consequently  not  a  citizen 
of  any  state.  We  are  entirely  satisfied  that 
one  of  the  ^'privile^s  and  immunities"  re- 
ferred to  in  the  constitutional  provision  is  the 
right  to  bring  and  maintain  an  action  in  the 
courts  of  the  state.  Any  citizen  of  this  state 
may  bring  an  action  in  the  circuit  court  of  this 
state  upon  a  transitory  cause  of  action  arising 
in  another  state,  and  against  a  citizen  of  an- 
other state,  provided  he  can  obtain  Jurisdiction 
of  the  person  of  the  defendant  in  this  state. 
This  is  one  of  the  rights  guaranteed  him  under 
our  Constitution  ana  laws.  If  the  words  "privi- 
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leges  and  immunities"  In  the  constitutional 
clause  in  question  refer  to  the  right  to  main- 
tain actions,  then  a  resident  of  another  state 
has  the  same  right  to  bring  an  action  in  the 
courts  of  this  state  upon  a  cause  of  action 
arising  in  another  state,  and  against  a  citizen 
of  another  state,  that  a  citizen  of  this  state  has» 
because  the  Constitution  guarantees  him  the 
same  tight  as  a  citizen  of  this  state.  We  en- 
tirely approve  the  doctrine  held  by  the  supreme 
court  of  Michigan  in  Cqfrode  ▼.  Gartner, 
supra,  and  therefore  hold  that  the  trial  court 
could  not  dismiss  this  action  merelv  because 
the  parties  were  both  citizens  of  Illfnois,  and 
the  cause  of  action  arose  in  Illinois. 

The  question  then  arises  whether  the  court 
was  riffht  in  dismissing  the  case  on  the  merits, 
either  because  no  cause  of  action  was  proved* 
or  on  account  of  the  supposed  conflict  of  the 
laws  of  Illinois  and  Wisconsin.  This  court 
has  held,  as  we  have  seen,  that  an  action  to 
recover  for  personal  injuries  negligently  in- 
flicted in  another  state  is  a  transitory  action, 
and  is  triable  in  the  courts  of  this  state,  pro- 
vided jurisdiction  of  the  person  is  obtained. 
Ourti$  V.  Bra/dford,  supra.  This  doctrine  is 
in  accord  with  the  decisions  everywhere, 
and  it  is  unnecessary  to  cite  authorities.  An- 
other rule  has  been  applied,  however,  by  some 
of  the  decisions,  with  regard  to  actions  founded 
on  a  statute  of  another  state  where  such  stat- 
ute is  inconsistent  with  the  law  of  the  forum. 
Thus,  it  has  been  held  by  this  court  in  Ander- 
son V.  Milwaukee  A  St.  P.  R.  Co.  87  Wis.  821. 
that  the  courts  of  this  state  will  not  enforce  a 
cause  of  action  arising  in  Iowa  under  a  statute 
of  that  state  making  an  em  plover  liable  to  his 
employee  for  injuries  suffered  oy  reason  of  the 
negligence  of  his  fellow  servant,  because  it  was 
the  settled  law  of  this  state  at  that  time  that 
such  an  action  would  not  lie.  For  cases  hold- 
ing similar  doctrine,  see  Story,  Confl.  L.  8th 
ed.  p.  844,  g  625,  note  a;  Richardson  v.  ^ew 
York  a  R.  Co.  98  Mass.  85.  This  doctrine  has 
been  substantially  disapproved  by  the  Supreme 
Court  of  the  United  States,  and  by  some  other 
courts.  Denniek  v.  Central  R.  Co.  103  U.  8. 
11,  26  L.  ed.  489;  Herriek  v.  Minneapolis  d 
8t.  L.  R.  Co.  81  Minn.  11,  47  Am.  Rep.  771. 
The  question,  however,  does  not  lurise  in  this 
case,  and  hence  it  is  unnecessary  to  consider 
upon  which  side  the  weight  of  reason  and  au 
thority  preponderates.  The  present  action  is 
not  founded  upon  any  statute  of  one  state  not 
existing  in  others,  but  upon  certain  funda- 
mental and  well-settled  principles  of  the  com- 
mon law  which  prevail  in  most  states  of  the 
Union.  The  principles  involved  are,  briefly: 
(1)  Ordinary  negligence  by  one  person,  proxi- 
mately causing  personal  injury  to  another,  to 
whom  the  first  owes  a  duty  of  care,  raises  a 
right  of  action  in  the  person  injured.  (2)  Id 
order  to  recover  for  such  injuries,  the  injured 
person  must  himself  have  been  in  the  exercise 
of  ordinary  care  at  the  time  of  the  injur\. 
(8)  A  servant  cannot  relwver  damages  of  h\s 
master  for  injuries  caused  solely  by  the  negli 
gence  of  his  fellow  servant.  (4)  When  the 
master  undertakes  to  furnish  the  servant  a 
place  to  work,  with  the  preparation  of  which 
place  the  servant  has  nothing  to  do,  then  it  is 
the  master's  duty  to  furnish  a  reasonably  safe 
place  to  work,  and  this  duty  cannot  be  ddegal 
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j(l;  and  the  8er?ftnt  who  prepares  such  place 
for  work  is  not,  in  the  eye  of  the  law,  a  fellow 
•errant  with  the  other.  These  priociples  are 
well  established  in  this  state,  and  the  decisions 
of  the  supreme  court  of  Illinois  offered  in  evi- 
dence  on  the  trial  show  that  they  are  recoc- 
oized  in  that  state.  Lake  Share  db  M.  a. 
K  Co.  ▼.  HeuioM,  150  HI.  646;  Pullman 
Palaee  Caar  Co.  t.  Laaek,  148  III.  242,  18 
L.  R.  A.  215;  ZtUy.  MeN.  db  L.  ▼.  Sehemnan, 
146  III.  540.  Now,  the  complaint  in  the  pres- 
ent case  clearly  states  a  cause  of  action  under 
the  common  law  for  negligence,  and  the  plain- 
tiffs eridence  was  sufficient  to  go  to  the  Jary 
under  the  foregoing  principles  of  the  common 
law,  recognized  alike  in  both  states.  The  evi- 
dence, in  Drief,  tended  to  show  that  the  floor 
upon  which  the  plaintiff  tripped  was  a  place 
for  him  to  work  in,  with  tne  preparation  of 
which  he  had  no  duty  to  perform.  If  this  was 
so,  then,  under  the  principles  laid  down  in 
Cadden  v.  American  Steel  Barge  Co,  b8  Wis. 
409,  and  Lihby,  MeN.  A  L.  v.  Beherman.  146 
111.  540,  we  think  the ''carpenter  gang."  whose 
duty  it  was  to  replace  the  planks,  were  not  fel- 
low servants  of  the  plaintiff.  If  they  were  not 
fellow  servants,  but  were  simply  discharging 
a  duty  of  the  master,  then,  if  they  left  the 
plank  in  question  loose,  and  the  plaintiff, 
without  contributory  negligence,  suffered  in- 
jury thereby,  their  failure  was  failure  of  the 
master,  under  the  principles  settled  in  the  last- 
named  cases. 

'We  are  not  to  be  understood  as  attempting  in 
advance  to  lay  down  rules  for  the  retrial  of  this 
case.  We  have  proceeded  thus  far  in  the  dis- 
cussion of  certain  fundamental  principles  of 
the  law  of  negligence  for  the  purpose  simnly 
of  showing  that  upon  these  questions,  which 
are  the  leading  and  important  questions  in  this 
case,  the  law  as  expounded  by  the  courts  of 
last  resort  in  both  states  is  in  substantial  ac- 
cord. The  case,  then,  is  this:  A  transitorv 
cause  of  action  arose  and  became  vested  in  Dh- 
nois,  under  the  principles  of  the  common  law 
recognized  in  both  Illinois  and  Wisconsin  alike; 
and  the  question  is,  Can  it  be  prosecuted  to  Judg- 
ment in  the  courts  of  Wisconsin,  jurisdiction 
of  the  person  having  been  obtained?  We  are 
clearly  of  the  opinion  that  there  can  be  but  one 
answer  to  this  question,  and  that  in  the  affirm- 
ative. It  is  said,  however,  that  there  are 
some  differences  in  the  law  as  administered  in 
the  two  states  with  reference  to  the  question 
of  whether  a  person  employed  by  the  same 
master  is  a  fellow  servant  or  a  vice  principal, 
and  that  in  this  respect  the  laws  of  Illinois  are 
more  favorable  to  the  plaintiff  than  those  of 
Wisconsin.  Upon  this  basis  the  trial  court 
held  that  the  case  depended  upon  principles  of 
law  which  are  obnoxious  to  the  law  of  this 
state,  and  that  it  had  no  jurisdiction  to  admin- 
ister the  law  of  nilnois.  It  is  well  known  that 
courts  are  frequently  called  upon  to  administer 
and  enforce  the  laws  of  another  state.  Doubt- 
less, upon  the  trial  of  this  case  the  plaintiff's 
right  of  action  will  depend  upon  the  law  of 
Dlinois  as  it  shall  be  shown  to  be.  There  Is  no 
inherent  difflcultv  in  finding  out  or  applying 
the  legal  principles  governing  the  cause  of  ac- 
tion in  Illinois  when  the  accident  happened. 
The  same  objection  was  made  in  the  case  of 
Waieh  V.  New  York  d  N,  K  R.  Co,  160  Mass. 
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571,  and  was  overrtded.  We  fully  agree  with 
what  was  there  said  by  Holmes,  J.,  In  the 
opinion  of  the  court:  "As  between  the  states 
of  this  Union,  when  a  transitory  cause  of  ac- 
tion has  vested  in  one  of  them  under  the  com- 
mon law  as  there  understood  and  administered, 
the  mere  existence  of  a  slight  variance  of  view 
in  the  forum  resorted  to,  not  amounting  to  a 
fundamental  difterence  of  policy,  should  not 
prevent  an  enforcement  of  the  obligation  ad- 
mitted to  have  arisen  l^  the  law  which  gov- 
erned the  conduct  of  the  parties."  Thus  far 
we  go  in  the  present  case,  and,  going  thus  far, 
we  bold  that  the  trial  court  should  have  enter- 
tained and  tried  the  case.  As  to  the  form  of 
the  remedy,  the  conduct  of  the  trial,  and  the 
rules  of  evidence,  the  law  of  the  forum  would 
unquestionably  prevail. 

An  Llinois  statute  of  limitations  was  set  up 
in  the  answer  as  a  defense,  but  the  statute 
was  not  offered  in  evidence.  Oonsequentlv 
the  questiou  as  to  its  effect  upon  the  plain tifrs 
cause  of  action  in  this  suit  was  not  before  the 
court  below,  is  not  before  us,  and  hence  is  not 
decided. 

Jtidgment  revened,  and  action  remanded  for 
a  new  trial. 

CasaodajTy  Oh.  J.,  concurring: 
I  fully  concur  in  the  reversal  of  the  judg- 
ment in  this  case,  and  much  that  is  contained 
in  the  opinion  of  my  Brother  Winslow.  The 
only  question  I  desire  here  to  consider  is  as  to 
whether  the  plaintiff  has  the  absolute  right  to 
bring  and  maintain  this  action  under  the  clause 
of  the  Constitution  of  the  United  States  which 
declares  that  **tbe  citizens  of  each  state  shall  t>e 
entitled  to  all  the  privileges  and  immunities  of 
citizens  in  the  several  states."  ^  2,  art.  4.  The 
only  case  cited  by  counsel,  or  which  any  of  us 
have  been  able  to  find,  so  holding  in  a  case 
similar  to  this,  is  Cnflrode  v.  Gartner,  79  Mich. 
882,  7  L.  R.  A  511,  and  in  that  case  Mr.  Jus- 
tice Campbell  dissented.  Besides,  that  was  a 
proceeding  t>y  mandamus  to  compel  the  court 
to  entertain  a  case  arising  under  a  contract  for 
the  construction  of  a  nilroad  in  Michigan. 
That  case  was  decided  after  Mr.  Justice  Cooley 
had  left  the  bench.  According  to  that  learned 
author,  the  precise  meaning  oP^vilegesand 
immunities'  Is  not  as  yet  very  concisely  set- 
tled. Cooley,  Const.  Lim.  6th  ed.  490.  The 
Supreme  Court  of  the  United  States  (the  final 
arbiter)  has  not,  it  would  seem,  determined  the 
precise  question  suggested,  although  that  court 
has  many  times  considered  the  clause  of  the 
Constitution  mentioned.  Mr.  Story  says:  **The 
intention  of  this  clause  was  to  confer  on  them 
[citizens],  if  one  may  so  say,  a  general  citizen- 
ship, ana  to  communicate  all  the  privileges 
and  immunities  which  the  citizens  of  the  same 
state  would  be  entitled  to  under  the  like  cir- 
cumstances." 2  Story.  Const.  $  1806.  Mr. 
Hare  says  "that  the  clause  in  question  adds 
nothing  to  the  rights  given  and  restraints  laid 
by  the  other  articles  of  the  Constitution,  except 
that  the  rules  made  by  each  stnte  with  regard 
to  the  citizens  of  her  sister  states  must  be  the 
same  as  those  which  she  imposes  on  her  own 
citizens."  1  Hare,  Const.  liiaw,  518.  In  Paul 
V.  Virginia,  75  U.  S.  8  Wall.  180,19  L.  ed.  860. 
Mr.  Justice  Field  said:  "But  the  privileges 
and  immunities  secured  to  citizens  of  each  state 
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in  the  seyera)  states,  by  the  proTisioD  in  ques- 
tion, are  those  privileges  and  immuDities  which 
are  cornmon  to  the  citrzeDS  in  the  latter  states, 
under  their  OoDstitution  aud  laws,  by  virtue  of 
their  being  citizens  Special  privileges  en- 
joyed by  citizens  in  their  own  states  are  not 
secured  in  other  states  by  this  provision.  It 
was  not  intended  by  the  provision  to  give  to 
the  laws  of  one  state  any  operation  in  other 
states.  They  can  have  no  such  operation  ex- 
cept by  the  permission,  express  or  implied,  of 
those  states."  The  definition  thus  given  was 
sanctioned  by  Mr.  Justice  Miller  in  the  Slavgh- 
ter-Hovse  Cases,  88  U.  8. 16  Wall.  86,  21  L.  ed. 
304,  and  be  there  added:  *The  constitutional 
provision  there  alluded  to  did  not  create  those 
rifKhts  which  It  called  privileges  and  immuni- 
ties of  citizens  of  the  states.  It  threw  an  und 
them  in  that  clause  no  security  for  the  citizen 
of  the  slate  in  which  they  were  claimed  or  ex- 
ercised. Nor  did  it  profess  to  control  the 
power  of  the  state  governments  over  the  rights 
of  its  own  citizens.  Its  sole  purpose  was  to 
declare  to  the  several  states  that  whatever  those 
rights,  as  you  grant  or  establish  them  to  your 
own  citizens,  or  as  you  limit  or  qualify  or  im- 
pose restrictions  on  their  exercise,  the  same, 
neither  more  nor  less,  shall  be  the  measure  of 
the  rights  of  citizens  of  other  states  within  your 
jurisdiction." 

Many  similar  expressions  have  emanated 
from  the  same  tribunal.  In  addition  to  the 
enforcement  of  the  criminal  laws  and  police 
regulations  as  to  persons  an<l  property  within 
the  state,  the  principal  functions  of  a  state 
government  would  seem  to  be  to  make 
and  enforce  laws  for  and  against  its  own 
citizens,  and  for  and  against  property  and 
rights  of  property  locat^  or  having  a  situs 
therein.  The  party  to  such  a  controversy,  al- 
though a  nonresident  and  a  citizen  of  another 
stale,  undoubtedly  has  the  same  "privileges 
and  immunities"  as  a  party  who  is  a  citizen  of 
the  same  state;  otherwise  the  administration 
of  the  law  would  be  partial  and  unjust.  But, 
in  my  judgment,  the  case  at  bar  does  not  come 
within  the  letter  or  spirit  of  the  constitutional 
guaranty  mentioned.  Since  this  state  has  no 
power  to  authorize  an  action  to  be  commenced 
and  maintained  bv  one  of  its  own  citizens 
against  another  of  its  own  citizens,  in  the 
courts  of  another  state,  in  respect  to  a  tort 
committed  in  this  state,  it  necessarily  follows 
that  the  courts  of  this  state  are  not  arbitrarily 
bound,  by  the  constitutional  provision  quoted, 
to  entertain  jurisdiction  of  a  suit  commenced 
by  one  citizen  and  resident  of  Ulinois  against 
another  citizen  and  resident  or  corporation  of 
Illinois,  when  the  onl^  controversy  is  in  re- 
gard to  a  tort  committed  in  Illinois,  unless 
that  clause  requires  this  state  to  grant  *'priv- 
ileges  and  immunities"  to  citizens  of  other 
states  which  it  has  no  power  to  grant  to  its 
own  citizens  '*under  the  like  circumstances." 
This,  as  shown,  would  be  contrary  to  the  au- 
thorities cited.  To  avoid  such  an  anomaly, 
according  to  Mr.  Story,  the  wording  of  the 
corresponding  clause  in  the  old  Articles  of 
Confederation  was  purposely  changed  to  its 
present  form.  2  Story,  Const.  §  1805.  Ac- 
tions like  the  one  at  bar  are  generally  governed 
by  the  principles  of  interstate  comity.  Cooley, 
Const.  Lim.  6th  ed.  pp.  150,  151.  This  court 
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has  recently  not  only  recognized,  but  sanc- 
tioned, such  principles  of  interstate  comity,  in 
an  opinion  by  Mr.  Justice  Pinney.  Gil/nan 
V.  Keteham,  84  Wis.  60  23  L.  R.  A.  62.  Thus, 
in  National  T^eph,  Mfg.  Co,  v.  Du  Bois,  165 
Mass.  117,  80  L.  R  A.  628,  it  is  held  that  ''to 
a  foreign  corporation  having  a  place  of  busi- 
ness here  and  suing  a  citizen  of  another  state, 
the  courts  of  equity  in  this  commonwealth  are 
not  open  as  matter  of  strict  right,  but  as  matter 
of  comity."  In  Smith  v.  Muitial  L,  Ins,  Co.  14 
Allen,  336,  it  was  held  that  "this  court  will 
not  entertain  jurisdiction  of  a  bill  in  equity 
brought  by  a  citizen  of  Alabama,  who  has 
never  lived  here,  against  an  incorporated  mu- 
tual life  insurance  company  of  New  York, 
seeking  to  restore  him  to  bis  rights  under  a 
policy  is<^ued  by  the  defendants  in  New  York 
upon  his  life,  he  having  failed  to  pay  the 
premiums  required  by  the  terms  of  the  policy, 
although  the  defendants  transact  business  in 
this  commonwealth,  and  have  appointed  an 
agent  resident  here  upon  whom  all  lawful 
processes  against  the  company  may  be  served." 
To  the  same  effect.  Bank  of  North  America  v. 
Rindge,  164  Mass.  208,  18  L.  R  A.  56;  Kim- 
ball V.  8t.  Louis  <&  B.  F.  R,  Ch.  167  Muss.  7; 
Benier  t.  Hurlbui,  81  Wis.  24,  14  L.  R.  A. 
562.  Numerous  other  cases  might  be  cited  to 
the  same  effect  It  may  be  conceded  that  an 
action  for  a  tort  to  the  person  may  generally 
be  maintained  In  any  jurisdiction  in  which  the 
defendant  can  be  legally  served  with  process. 
It  seems  to  be  essential,  however,  that  the 
wrnnff  complained  of,  although  actionable  ac- 
cording to  the  law  of  the  state  where  the  action 
is  brought,  should  also  be  actionable  according 
to  the  law  of  the  state  or  country  in  which  it 
occurred  or  was  committedL  Dicey,  Confl.  L. 
667,  and  cases  there  cited.  In  actions  at  com- 
mon law  this  identity  or  similarity  of  law  is 
assumed  to  exist  in  the  absence  of  reasons  to 
the  contrary.  Id.,  citing  Walsh  v.  New  York 
d  N.  E.  B,  O?.  160  Mass.  571.  In  statutory 
actions  it  is  held  that  "if  the  foreign  law  is  a 
penal  statute,  or  if  it  offends  our  own  policy, 
or  is  repugnant  to  iustice  or  to  good  morals, 
or  is  calculated  to  injure  this  state  or  its  citi- 
zens, or  if  we  have  not  jurisdiction  of  parties 
who  must  be  brought  in  to  enable  us  to  give  a 
satisfactory  remedy,  or  if,  under  our  forms  of 
procedure,  an  action  here  cannot  give  a  sub- 
stantial remedy,  we  are  at  liberty  to  decline 
jurisdiction."  Higgins  v.  Central,  N  E.  AW. 
R.  Co.  155  Mass.  180,  and  cases  there  cited. 

In  considering  §  1  of  art.  4  of  the  Constitu- 
tion of  the  United  States.  Fuller,  Ch.  J.,  speak- 
ing for  the  majority  of  the  court,  said:  "The 
Constitution  did  not  mean  to  confer  any  new 
power  on  the  states,  but  simply  to  regulate  the 
effect  of  their  acknowledged  jurisdiction  over 
persons  and  things  within  their  territory." 
Cole  V.  Cunning/iam,  188  U.  S.  112.  83  L.  ed. 
541,  affirming  142  Mass.  47,  56  Am.  Rep.  657. 
He  then  said:  "The  intention  of  g  2  of  art.  4 
was  to  confer  on  the  citizens  of  the  several 
states  a  general  citizenship,  and  to  communi- 
cate all  the  privileges  and  immunities  which 
the  citizens  of  the  same  state  would  be  enti- 
tled to  under  the  like  circumstances,  and  this 
includes  the  right  to  Institute  actions.  The 
fact  of  the  citizenship  of  Butler  and  Havden 
did  not  affect  their  privilege  to  sue  in  New 
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York,  and  have  the  full  use  and  beneflt  of  the 
courts  of  that  state  in  the  assertion  of  their 
legsd  rights;  but,  as  that  fact  might  affect  the 
right  of  action  as  between  them  and  the  citi- 
zens of  their  own  state,  the  courts  of  New 
York  might  have  held  that  its  existence  put 
an  end  to  the  seizure  of  their  debtor's  propertv 
by  Butler,  Hajden,  &  Co.,  in  New  York.  If, 
however,  those  courts  declined  to  take  that 
view,  it  would  not  follow  that  the  courts  of 
Massachusetts  violated  any  privilege  or  im- 
munity of  Massachusetts'  own  citizens  in  ex- 
ercising their  undoubted  Jurisdiction  over 
them."  The  learned  chief  justice  then  ^oes  on 
at  great  length,  and  shows  by  the  citatioa  of 
numerous  adjudications  that  since  the  litigants 
were  both  citizens  of  Massachusetts,  and  sub- 
ject to  the  iurisdiction  of  its  courts,  one  of 
them  might  oe  restrained  from  prosecuting  an 
action  previously  commenced  in  New  York  to 
collect  a  debt  by  garnishment  therein.  The 
opinion  is  replete  with  learning  and  authori- 
ties to  the  effect  that,  where  both  parties  to 
the  controversy  are  citizens  and  residents  of 
the  same  state,  one  may  restrain  the  other  from 
proeecutiug  a  suit  against  him  in  some  other 
state,  and  in  fraud  of  the  laws  of  the  state 
where  they  both  reside.    If  the  Constitution 


of  the  United  States  gives  to  erery  party  to  a 
transitory  action  the  absolute  right  to  com- 
mence and  maintain  the  same  in  any  state  of 
the  Union  where  he  can  get  service  on  the  de- 
fendant, then  it  is  difficult  to  perceive  upon 
what  theory  they  can  be  restrained  from  exer- 
cising such  constitutional  right.  In  several 
of  the  states  a  nonresident  is  required  by  stat- 
ute to  giye  security  for  costs  as  a  condition 
precedent  to  commencing  or  maintaining  a 
suit,  when  no  such  requirement  is  made  of  a 
resident  plaintiff;  and  tne  validity  of  such  stat- 
utes have  been  sustained.  Reno,  Non -Resi- 
dents, pp.  44,  45.  If  such  authorities  are 
sound,  then  it  is  difficult  to  perceive  how  the 
right  to  bring  and  maintain  the  suit  can  be  re- 
garded as  an  absolute  constitutional  right.  If 
the  constitutional  clause  in  question  gave  to 
the  plaintiff  the  absolute  right  to  commence 
and  maintain  this  action,  then  it  would  seem 
that  the  slate  courts  have  generally,  and  for  a 
century,  labored  under  a  grave  misapprehen- 
sion in  holding  that  jurisdiction  in  such  cases 
was  governed  by  the  principles  of  interstate 
comity. 

Thu  hasty  expression  of  opinion  is  merely 
to  indicate  the  grounds  on  which  I  differ  from 
the  opinion  fild. 
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sbal  to  the  warden  of  a  penitentiary,  when  it  is  a 
mere  clerical  error  and  no  such  omission  exists 
in  the  orlflrinal  mittimus  or  sentence,  does  not  en- 
title the  prisoner  to  his  release  on  habeas  corpus. 
8.  Opmoiative  and  gocce— tve  ■eatences 
are  within  the  power  of  a  court  to  Impose  at 
common  law,  and  they  may  be  imposed  by  Fed- 
eral courts  without  any  express  authority,  by  act 


NOTB.   Reduction  of  prteonei^s  farm  Dy  aOowanee 

for  good  hehavior. 

I.  OonttitutUmality  of  statvtea  providina  thtrtfor. 
n.  Ocmsenietlon  and  iffeti  of  BtatvUB, 

a.  In  generoL 

b.  Federal  eases. 

L  ConttitiitUmcMty  of  itatutm  provldina  thertfor. 

There  is  some  conflict  amonir  the  decisions  as  to 
the  validity  of  the  statutes  upon  this  subject,  but 
most  of  them  hold  that  the  leirislature  may  consti- 
tationBlly  provide  for  srood-time  credits,  or  deduc- 
tions from  the  sentences  of  prisoners  on  account 
of  rood  conduct. 

Different  objections  are  raised  against' the  valid- 
ity of  such  statutes.  One  is  that  they  infrinire 
upon  the  irovernor*8  pardoning  power.  But  this 
objection  is  not  sustained  by  most  of  the  courts 
that  have  considered  it.  Thus,  the  case  of  Com, 
Johnson,  v.  Halloway,  4S  Pa.  446,  holds  that  such  a 
statute  does  not  infringe  upon  the  pardonlnir 
power,  althouirb  the  court  reKsrds  it  as  subject  to 
another  objection. 

8o,  in  Ohio  the  provision  for  a  system  of  credits 
whereby  the  term  of  a  sentence  may  be  diminlsbed 
which  is  flrlven  by  the  Ohio  act  of  Bfaroh  S4, 1884,  as 
amended  May  4, 188ft,  S  7,  is  held  not  to  be  an  inter- 
ference with  the  pardonfnff  power  of  theflrovernor. 
State,  Atty .  Gen.,  t.  Peters,  43  Ohio  St.  029. 

And  in  Oalif  omla  a  statute  providing  In  express 
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terms  that  certain  credits  or  deductions  from  a 
term  of  Imprisonment  shall  be  allowed  for  good 
conduct,  without  requiring  any  action  on  the  part 
of  the  governor  for  this  purpose.  Is  held  not  to  be 
unconstitutional  as  an  infringement  of  his  power 
to  pardon,  as  it  does  not  take  away  or  Interfere 
with  such  power  in  any  way.  The  court  says  the 
statute  simply  Axes  the  term  of  imprisonment  in 
certain  oases  and  upon  certain  conditions,  and 
that  this  provision  enters  into  and  becomes  a  part 
of  the  Judgment  of  the  court  below.  JBs  parte 
Wadleigb,  83  Cal.  618. 

But  as  applied  to  persons  who  were  in  the  peni- 
tentiary at  the  time  of  the  passage  of  the  act,  it  is 
held  in  Tennessee  that  the  act  of  1886  (Acts  Ex. 
Bess.  p.  87),  allowlDg  good  time  to  convicts,  lean  at- 
tempted exercise  of  the  pardoning  power  which  In 
vested  alone  in  the  governor  under  the  Gonsti- 
rutlon.  and  therefore  void.  State  t.  HcClellan.  87 
Tenn.6e. 

As  to  the  claim  that  the  Ohio  act  providing  for 
parole  of  prisoners  and  giving  a  system  of  good- 
time  credits  Is  retroactive,  and  therefore  uncoostf- 
tutiooal  so  far  as  It  affects  past  sentences,  the  court 
says,  in  State.  Atty.  Gten.,  v.  Peters,  tupra^  that  the 
only  party  who  could  object  is  the  prisoner,  and  he 
cannot  where  it  is  clearly  for  his  benefit;  and  that 
t  be  (lucsUon  whether  a  case  might  not  possibly  arise 
in  which  the  personal  rights  of  the  prisoner  would 
be  infringed  need  not  be  considered  until  such  a 
case  does  arise. 
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8*  The  possibility  of  a  deduction  hj 
j^ood-time  credits*  altbouffh  oontlDgent  oo 
tbe  coaduot  of  tbe  con  vict,  does  not  render  a  sen- 
tence so  IndeQnite  or  uncertain  that  a  successive 
sentence  to  begin  on  tbe  expiration  of  the  for- 
mer will  be  invalid. 

4.  A  consolidation  of  separate  indict- 
ments charffing  definite  offenses  for  the  pur- 
poses of  trial  does  not  make  them  one  offense  so 
as  to  permit  but  one  sentenoeu 

6*  The  question  of  error  in  an  order 
consolidating  indictments  cannot  be  re- 
examined by  writ  of  habeas  oorpus,  as  error  in 
that  respect  would  not  make  the  jud^rment  and 
sentence  void  as  without  Jurisdiction  and  author- 
itf. 

APPEAL  by  petitioDer  from  a  Jadinn^Qt  of 
the  Circuit  Court  of  the  United  Sutes  for 
the  Southern  District  of  Ohio  denying  a  peti- 
tion for  habeas  corpus  to  release  petitioDer 
from  custody  to  which  he  had  been  committed 
under  a  sentence  for  using  the  postofflce  de- 
partment in  ezecutioD  of  schemes  to  defraud. 
Affirmed. 

The  facts  are  stated  in  the  opinion. 

Before  Lurton,  Circuit  Judge,  and  8n- 
erens  and  dark.  District  Judges. 


Mr,  J.  D.  Brannan  for  appellant 
Mr.  Harlan  Cleveland*  (or  appellee: 
Relator  was  not  detained  or  required  to  be 
detained  by  Yirtue  of  any  warrant.  He  was 
detained  by  virtue  of  the  judgment  of 'the 
court,  and  that  judgment  was  a  sufficient  au- 
thority for  his  detention. 

People,  Trainor,  v.  Baker,  89  N.  T.  460; 
Church,  Habeas  Corpus,  §  128. 

If  the  second  mittimus  will  not  hold  tbe 
petitioner,  the  third  one»  No.  1, 729,  would  im- 
mediately become  operative,  and  after  it 
No.  1,730,  and  so  on  to  the  end. 

m%U  V.  United  States,  158  U.  8.  808, 88  L. 
ed.  725;  Gregory  t.  Queen,  15  Q.  R.974.  ' 

Clark,  District  Judge,  delivered  the>pin- 
ion  of  the  court: 

Eight  indictments  were  returned  ajrainst 
petitioner,  Howard,  in  the  district  court  of  the 
United  States  for  the  eastern  division  of  the 
western  district  of  Tenoessee,  charging  bin 
with  violations  of  g  5480  of  the  Revised  Stat- 
utes of  the  United  States  in  the  use  of  the  post- 
office  establishment  of  the  United  States  in  the 
execution  of  schemes  to  defraud.  Tbe  docket 
numbers  of  the  cases  were  1,727,  1,728,  1,729. 
1,780,  1,781,  1,782.  1,758.  and  1,759,  respeo 


Another  objection  raised  to  such  statutes  to  that 
they  infringe  upon  tbe  province  of  the  Jadiciary. 

But  while  the  courts  are  usually  given  a  disoretion 
as  to  fixing  a  sentenoe  between  tbe  maximum  and 
themiolmum  penalty,  or  between  alleraative  pen- 
alties, it  is  said  by  the  supreme  court  of  Ohio  that 
this  may  be  taken  away  without  Inftinging  upon 
tbe  exclusive  power  of  the  judiciary.  Btate,  Atty. 
Gen.,  V.  Peters,  48  Ohio  St.  OSO. 

This  was  decided  in  upholding  the  Ohio  act  of 
March  24, 1884,  as  amended  May  4,188S,  providing 
for  a  system  of  merit  and  demerit  accounts  and 
deductions  from  sentences  for  good  conduct  (as 
well  as  for  a  parole  of  convicts  and  also  for  inde- 
terminate sentences  under  which  the  prisoner  must 
serve  at  least  the  minimum  term  provided  by  law, 
and  cannot  be  held  longer  than  the  maximum 
term  so  provided,  leaving  the  termination  of  the 
sentence  within  those  limits  to  the  board  of  mana- 
gers). Tbe  court  says:  **It  marks  a  new  experi- 
ment in  the  management  and  discipline  of  prison- 
ers, whether  serving  under  fixed  or  indeterminate 
sentences.  It  to  evidently  prompted  by  a  desire  to 
reform  as  well  as  to  punish,  to  make  better  those 
under  sentence  as  well  as  to  protect  society.** 
The  court  proceeds  to  say:  ^'Whether  this  legtola- 
tion  to  widely  adapted  to  that  end,  or  whether  it  to 
practicable,  it  to  not  tbe  province  of  thto  court  to 
determine.** 

But,  on  the  other  hand,  the  Pennsylvania  act  of 
May  1*  1801,  providing  for  a  graduated  deduction 
from  a  term  of  imprisonment  in  tbe  state  peniten- 
tiary as  a  reward  for  good  conduct,  to  held,  in  Com., 
Johnson,  v.  Halloway,  4S  Pa.  448,  to  be  unconstitu- 
tional as  interfering  with  Judgments  of  tbe  Judi- 
ciary, although  the  court  does  not  regard  it  as  an 
infringement  on  tbe  governor's  pardoning  power. 
The  court  says:  **Ffeom  what  Judicial  sentence 
may  not  the  legislature  direct  ^deductions*  to  be 
made  If  thto  act  be  constitutional?  What  they 
may  do  indirectly  they  may  do  directly.  If  they 
may  authorize  boards  of  Inspectors  to  disregard 
Judicial  sentences  why  may  tbey  not  repeal  them 
as  fast  as  they  are  pronounced  and  thus  assume  the 
highest  Judicial  f  unotlonST*  Further  on  the  court 
says:  **In  respect  to  one  of  tbe  relators  who  was 
convicted  and  sentenced  before  the  law  was  passed, 
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it  to  considered  very  clear  that  it  is  a  legtolatlve  im- 
pairing of  an  extoting  legal  Judgment.  Bat  to  it 
not  equally  so  in  r<>8pect  to  him  who  was  sentenced 
since  tbe  date  of  the  act?  Tbe  court  could  not  have 
taken  the'  act  into  account  in  measuring  the  sen- 
tence because  they  could  not  know  how  many  days 
of  abatement  the  prisoner  would  earn.**  It  should 
be  said,  however,  that  the  Judges  were  not  all 
agreed  on  thto  point,  and  that  the  decision  was 
rested  also  on  other  and  Independent  ground. 

As  to  the  parole  of  prisoners,  see  People  v.  Cum- 
mings  (Mich.)  14  L.  R.  A.  286,  and  note. 

The  right  of  a  convict  to  a  prescribed  reduction 
from  hto  sentence  upon  compliance  with  the  rules 
of  the  prison,  which  to  given  under  2  How.  Stat. 
(Micb.)  S  0704,  to  one  of  which  he  cannot  be  de> 
prived,  and  the  act  of  1898,  the  effect  of  which  to  to 
deprive  a  person  sentenced  under  the  prior  statute 
of  thto  right  in  part  by  reducing  the  amount  of  hto 
credits.  Is  to  that  extent  an  ex  poet  facto  law,  be- 
cause Its  effect  to  to  increase,  and  not  to  mitigate, 
hto  puntobment.  Therefore  the  prisoner  to  entitled 
to  credit  upon  the  besto  of  tbe  statute  under  whiob 
he  was  sentenced.    Be  Ganfleld,  96  Mloh.  64L 

n.  Oonstruetfon  and  effect  of  bUUvUb. 

a.  In  generaL 

Independently  of  any  constitutional  objectioiu 
the  Pennsylvania  act  of  May  1, 18S1,  to  construed  as 
evidently  meant  to  give  the  inspectors  a  measure 
of  discretion  by  conferring  upon  them  power  and 
authority  to  discharge,  without  expressly  enjoin- 
ing the  duty,  and  as  in  the  exercise  of  that  discre- 
tion they  had  declined  to  discharge  tbe  relators, 
and,  indeed,  to  execute  the  law,  the  court  said: 
**We  will  not  overrule  their  reasons  nor  control 
their  discretion.**  Com.,  Johnson,  v.  Holloway.  42 
Pa.44B. 

So,  by  the  Pennsylvania  act  of  May  ZL 1868.  It  i» 
held  that  large  dtocretionary  power  in  the  matter 
of  discharge  for  good  behavior  to  given  to  the  In- 
spectors, the  discbarge  in  such  oases  not  being  a 
matter  of  strict  right,  but  rather  of  favor.  Bein- 
hart  V.  Vaux,  10  W.  N.  a  22£. 

No  executive  pardon  to  held  necessary  to  the  dis- 
charge of  a  prisoner  at  the  expiration  of  hto  term 
'  as  reduced  by  aliowances  for  good  conduot  uader 
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tiTdy.  These  cases  were,  by  order  of  the 
coait,  ooDSolidated,  and  tried  at  the  same  time 
before  the  same  jary.  The  trial  resulted  in  a 
Yerdict  of  guilty  oo  each  of  the  iDdictmeDts, 
and  jadgment  and  senteDce  were  proDOUDced 
agaiost  the  petitioner  in  each  of  the  cases. 
The  senteDce  in  the  first  case  was  to  eighteen 
months'  imprisonment  in  the  Ohio  penitentiary 
and  a  fine  of  $500,  and.  in  each  of  the  seven 
cases  following,  thirteen  months'  imprison- 
ment and  a  fine  of  $100  were  imposed,  the 
same  to  be  applied  to  the  indictments  in  their 
numerical  order.  The  sentence  in  the  second 
and  each  following  case  took  effect  at  the  ex- 
piration of  the  one  next  preceding.  Mittimus 
issued,  regular  in  form,  under  each  Judgment 
and  sentence,  directed  to  the  marshal  of  the 
western  district  of  Tennessee,  and  command- 
ing him  to  commit  the  petitioner,  Howard,  to 
the  Ohio  penitentiary  at  Columbus,  in  the  state 
of  Ohio,  to  be  there  imprisoned  for  the  terms 
fixed  in  the  eight  sentences.  The  defendant 
was  ordered  to  stand  committed  until  the  ser- 
eral  fines  imposed  and  the  costs  of  the  prosecu- 
tion were  paid.  When  the  defendant  had 
served  out  the  term  of  imprisonment  imposed 
by  the  first  sentence  (the  statutory  deduction 
for  good  time  being  made),  application  was 


made  to  the  circuit  court  of  tht,  Ontted  States 
for  the  eastern  division  of  the  southern  district 
of  Ohio  for  a  writ  of  habeas  corpus.  The  peti- 
tion for  the  writ  alleged  as  grounds  for  the 
prisoner's  discharge  from  custody:  (1)  That 
cumulative  sentences,  as  imposed  by  the  court, 
were  without  authoritv  of  law  and  without 
power  in  the  court.  (2)  That  the  sentences, 
except  the  first,  were  too  uncertain  and  in- 
definite, in  that  they  were  made  each  to  take 
effect  upon  the  expiration  of  the  preceding  sen- 
tence»  which  itself  was  made  uncertain,  be- 
cause the  question  of  allowing  credit  for  good 
time  under  the  statute  was  discretionary,  and 
not  absolute.  (8)  That  the  consolidation  of 
the  indictments  against  the  prisoner,  and  his 
trial  on  all  of  them  at  the  same  time,  was  a  pro- 
ceeding unauthorized  by  law,  and  the  sentences 
for  that  reason  void. 

Due  return  was  made  to  the  writ,  with  the 
answer  of  the  warden  of  the  penitentiary. 
The  writ  was  discharged  upon  the  trial,  the 
petition  dismissed,  and  the  petitioner,  Howard, 
remanded  to  the  custody  of  the  warden  of  the 
Ohio  penitentiary  to  complete  his  terms  of  im- 
prisonment, in  accordance  with  the  sentences 
of  the  United  States  district  court  for  the  west- 
em  district  of  Tennessee.    On  appeal  to  this 


Mass.  Stat.  ISST,  chap.  284,  1868,  chap.  77,  and  1880, 
chap.  108.  OptnioQ  of  tbe  Justices,  18  Oray,  618. 
This  case  turns  on  the  construcUoD  of  tbe  statutes 
rather  than  upon  any  question  as  to  their  validity, 
holdlnir  that  the  statutes ^ive  a  ri^bt  to  the  deduc- 
tions and  do  not  provide  for  a  mere  favor. 

A  convict  dJscharffed  under  the  three- fourth's 
rule  may  be  given  a  certificate  of  discharge  by  tbe 
warden  of  tbe  penitentiary  without  any  pardon 
from  the  governor,  under  Mo.  Rev.  Stat,  fl  7273,  and 
therefore  such  a  certlflcafce  may  be  put  in  evidence 
to  show  the  fact  of  tbe  discbarge.  State  v.  Austin, 
118  Mo.  688. 

It  is  for  the  officers  of  a  prison  to  determine,  in 
tbe  first  instance  at  least,  wbetber  an  offender  is 
being  coofloed  in  prison  for  tbe  first  time  or  not, 
for  tbe  purpose  of  determining,  under  the  Michi- 
gan act  of  1808,  his  right  to  a  good-time  allowance. 
Be  Canfield,  98  Mich.  814. 

A  prisoner  cannot  earn  good  time  when  out  on 
parole  under  Ind.  Acts  1888  (BUiott  Supp.  S  2QS9b), 
providing  fur  an  allowance  to  a  penitentiary  con- 
vict "who  shall  have  no  infractions  of  tbe  rules  or 
regulations  of  tbe  prison  or  laws  of  the  state  re- 
corded against  him,  and  who  performs  in  a  faith- 
ful manner  the  duties  assigned  htm.**  Woodward 
V.  Murdook.  124  Ind.  4881 

But  the  time  that  he  is  out  on  parole  is  to  be 
counted,  and  tbe  good  time  that  he  earned  while 
tn  prison  Is  to  be  oonsidered,  although  during  an- 
other part  of  tbe  time  he  is  out  on  parole.  He  is 
entitled  to  his  discharge  when  the  time  of  the 
sentence  expires  as  reduced  by  his  good-time  cred- 
its, altbonirh  he  has  teen  out  on  parole  part  of  tbe 
time.    IMd. 

Under  How.  Stat.  (Mich.)  II 9708, 9704,  governing 
debits  and  credits  for  good  conduct  or  misconduct 
of  convicts  in  prison,  it  is  held  that  tbe  rules  to  be 
established  on  the  subject  should  be  plain,  certain, 
and  specific,  and  koowu  to  tbe  inmates  of  the 
prison,  and  be  adopted  by  tbe  board  of  InspiM^tora, 
and  made  a  matter  of  record;  also  that  the  oon- 
vlct^s  record  sbonld  be  made  known  to  him 
monthly,  and  the  reports  investigated  by  the  in« 
spectors  each  month  at  a  regular  meeting  and  a 
record  made  of  tbelr  action,  so  that  the  convict's 
standing  shall  not  rest  upon  any  computation  of 
tbe  warden*s  clerk,  but  may  be  shown  at  once 
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from  the  record,  and  that  the  convict  should  be 
given,  if  be  desires,  an  opportunity  to  be  heard 
upon  the  matter  of  his  report.  Be  Walsh,  87  Mich. 
408. 

But  while  tbe  rules  on  this  subject  ought  to  be 
written,  yet  an  unwritten  rule  or  custom  which 
has  l)een  in  force  for  twenty  years  or  more,  to  de- 
duct for  each  infraction  of  a  prison  rule,  whether 
trivial  or  serious,  as  many  days  of  good  time  as  the 
prisoner  would  be  earning  under  the  law  each 
month  in  the  year  of  such  infraction,  should  be 
held  operative  and  binding  on  the  prisoner,  and 
also  upon  the  board  of  inspectors  until  the  rule  Is 
changed.    Ibid. 

A  commutation  by  the  governor  of  a  sentence  of 
Imprisonment  for  life  to  one  of  **nine  years  of  ac- 
tual time,**  providing  for  a  discharge  ''when  be 
shall  have  served  nine  years  actual  time  In  the  said 
penitentiary,**  Is  not  subject  to  Neb.  Grim.  Code, 
I  6(i9,  providing  for  good-time  reductions.  Be 
Hall,  84  Neb.  208.  This  decision  is  based  oo  the 
construction  of  the  governor's  commutation  which 
is  said  by  Its  terms  to  show  that  he  intended  the  re- 
duced sentence  to  be  for  nine  years  of  service 
within  the  peolteotlary. 

Tbe  failure  of  the  superintendent  of  the  peniten- 
tiary to  keep  a  **good-tlme  account**  of  tbe  pris- 
oners, as  required  by  MliL  St  V.  Oode  (Tenn.)  1 8888, 
and  by  tbe  act  of  1889-70,  T.  A  &  Code,  1 6669a,  subs. 
7,  Is  held,  in  State  v.  McClellan,  87  Tenn.  68,  to  raise 
a  presumption  that  a  convict  is  entitled  to  the  good 
time,  and  the  want  of  the  register  or  good- time  ac- 
count cannot  be  supplied  by  oral  evidence,  al- 
though such  evidence  might  perhaps  be  heard  to 
corroborate  or  to  contradict  such  a  record. 

One  sixth  of  the  time  of  tbe  sentence  is  to  be 
deducted  from  tbe  whole  term  when  it  does  not 
exceed  two  years,  and  no  charge  is  recorded 
against  the  prisoner  under  Neb.  Grim.  Ck>de.  I  689, 
and  the  term  of  imprisonment  is  to  be  dated  from 
the  time  of  sentence  and  not  from  the  time  the 
prisoner  Is  delivered  to  the  warden  of  tbe  peni- 
tentiary, although  the  officer  has  thirty  days  In 
which  to  deliver  him.    Be  Fuller,  84  Keb.  68L 

The  denial  of  good-time  allowance  to  a  tHrd- 
term  prisoner  under  Mich.  Pub.  Acts  1808,  No.  US. 
I  88,  applies  to  a  prisoner  in  tbe  state  prison  at 
Marquette  who  has  previously  served  two  terms  in 
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court,  the  judgment  of  the  court  below  was 
afSrmed;  whereupon  a  second  application  by 
petition  was  trade  to  the  same  circuit  court  for 
the  writ.  Objections  to  the  sentences  were 
again  set  out  in  the  petition  as  grounds  for  the 
second  application.  The  only  ground  for  the 
writ  stated  in  the  second  petition  which  is  not 
also  coDtaiued  in  the  first  is  based  on  an  objec- 
tion to  the  copy  of  the  mittimus  in  case  No. 
1,71^8,  which  is  the  second  in  numerical  order 
of  the  several  mittimuses  issued  pursuant  to 
the  judgment  and  sentence  of  the  court. 
What  purport  to  be  copies  of  the  original  mit- 
timuses are  attached  to  and  made  part  of  this 
petition,  and  also  a  copy  of  the  transcript  of 
the  judgment  of  the  court  is  attached  to  peti- 
tion. These  copies,  it  is  evident  from  the 
petition,  are  not  copies  of  the  originals,  but 
copies  of  papers  in  possession  of  the  warden  of 
the  penitentiary,  which  the  petition  designates 
as  "commitment  papers,"  and  which  papers 
are  themsel  ves  only  copies  of  the  originals.  So 
the  copies  attached  to  the  petition,  and  made 
part  thereof,  are  copies  of  copies,  and  not  of 
the  originals.  The  objection  to  the  mittimus 
in  case  No.  1,728  is  that  "from  date  of  U 


omitted  after  the  words  '*for  the  term  of 
thirteen  months;"  these  words  bein^  contained 
in  each  of  the  other  mittimuses  issued,  and 
from  which  the  sentence  is  clearly  made  to 
take  effect  from  date  of  expiration  of  the  sen- 
tence imposed  in  the  case  immediately  preced- 
ing. The  position  taken  is  that  this  omission 
leaves  the  period  of  imprisonment  under  the 
sentence  in  1,728  without  a  date  for  its  com- 
mencement, and  therefore  uncertain  and  Toid, 
and  that,  aa  the  prisoner  has  served  oat  the 
first  sentence,  he  is  therefore  entitled  to  be  re- 
leased from  custody.  The  petition  does  not 
contain  any  statement  that  the  copy  of  the  mit- 
timus attached  thereto  is  a  correct  copy  from 
the  paper  in  the  possession  of  the  warden  of 
the  penitentiary,  and,  of  course,  no  statement 
that  the  same  is  a  correct  copy  of  the  original 
mittimus  issued  to  the  marshal,  and  under 
which  the  prisoner  was  in  fact  committed. 
Whether  the  failure  to  make  the  usual  state- 
ment that  the  copy  is  a  correct  one  of  the  origi- 
nal is  entirely  clue  to  an  oversight  would,  of 
course,  be  matter  of  conjecture.  One  or  two 
other  minor  grounds  are  alleged  as  a  basis  for 
the  application,  but  they  are  entirely  without 


the  prison  at  Jactoon,  as  the  former  Is  merely  a 
branch  of  the  other  prison.  Be  Prisoners,  8  Det. 
L.N.  No.8i. 

One  Imprisoned  for  less  than  three  months  is  held 
entitled  to  no  reductions  of  senteDce  under  Utab 
Oomp.  Laws  1888,  vol.  2,  T6068,  H  2, 8, 4,  specifying 
an  allowance  of  reductions  for  those  imprisoned 
for  three  and  Biz  months  and  longer  periods.  Eke 
parte  Nokes,  6  Utah,  106. 

Two  sentences  cannot  be  agfrregated  or  treated 
as  one  for  the  calculation  of  an  allowance  for  good 
behavior,  but  are  In  law  and  In  fact  separate  and 
distinct,  so  that  the  commutation  is  to  be  calcu- 
lated on  each  one  separately  and  suoceeslvely. 
Beinbart  v.Vauz,  10  W.  N.  C.  222. 

But  the  California  statute,  which  sasrs  that  good- 
time  credits  shall  be  deducted  from  **tbe  entire 
term  of  penal  servitude  to  which  he  has  been  sen- 
tenced.** means  that  they  shall  be  deducted  from 
the  agKregate  of  the  sentences  when  two  or  more 
of  them  are  Imposed  at  the  same  time.  The  deduc- 
tion Is  to  be  taken  from  the  end  of  the  entire  term. 
Ex  parte  Dalton,  49  Cal.  488. 

The  New  Jersey  statute,  providing  that  where  a 
prisoner  Is  convicted  and  sentenced  after  a  sentence 
and  conviction  under  which  a  remission  of  time 
has  X>een  made  for  good  behavior  the  remission 
shall  be  vacated,  and  he  may  be  held  under  the 
later  sentence  to  serve  out  Uie  number  of  days  re- 
mitted from  the  previous  term,  does  not  apply  or 
authorlsse  such  time  previously  remitted  to  be 
added  to  the  later  imprisonment,  where  the  term 
upon  which  the  remission  of  time  was  made  was 
between  the  time  of  conviction  and  the  later  sen- 
tence, sentence  under  the  earlier  conviction  having 
been  suspended  and  not  pronounced  until  the  expi- 
ration of  the  sentence  under  the  second  conviction. 
State  V.  Patterson,  14  N.J. L. J.  299. 

b.  Federal  eases. 

The  good-time  allowance  of  five  days  per  month, 
provided  by  the  act  of  Congress  of  March,  8, 1876, 
for  prisoners  sentenced  under  the  law  of  the 
United  States  when  In  any  '^piison  or  penitentiary 
of  any  state  or  territory  which  has  no  system  of 
commutation  for  Its  own  prisoners.**  does  nor  ap- 
pJj  to  persons  Imprisoned  In  county  jails.  Re 
Deering,  60  Fed.  Rep.  205:  United  States  v.  Scbroe- 
der.  14  Rlatchf.  844:  United  States  v.  Goujon,  89 
Fed.  Bep.  773;  Re  Terry,  87  Fed.  Rep.  649. 
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For  the  same  reason  this  statute  does  not  repeal 
that  part  of  U.  8.  Rev.  Stat.  H  8643. 6544.  which  al- 
lows a  deduction  of  one  month  per  year  for  good 
l)ehavlor  to  persons  imprisoned  in  **any  state  Jail,** 
where  no  credits  for  good  behavior  are  allowed  by 
state  laws  in  such  JaUs,  although  the  other  part  of 
those  sections  relating  to  penitentiaries  is  repealed. 
Be  Deering,  auprcL 

But  in  Be  Terry,  supra,  after  holding  that  the  aet 
of  1876  does  not  apply  to  oounty  Jalla,  the  court 
says  the  only  other  provision  of  an  act  of  Congress 
under  which  credits  can  be  properly  claimed  la 
found  in  U.  S.  Rev.  Stat.  S  5544,  which  gives  the  same 
rule  of  credits  applicable  to  other  prisoners  in  the 
same  Jail  or  penitentiary,  and  therefore  does  not 
apply  to  prisoners  In  a  county  Jail  when  the  state 
law  giving  credits  does  not  apply  to  such  Jail.  The 
court  Ignores  In  this  case  §  554S,  which  Is  held  In 
Re  Deering,  supra,  to  be  still  applicable  to  JaJla  in 
which  state  laws  do  not  allow  credits. 

The  case  of  United  States  v.  Goujon,  supra,  was 
one  In  which  the  deduction  was  claimed  under  the 
act  of  1875,  and  this  was  denied,  but  nothing  seems 
to  have  been  clearly  decided  in  that  case  as  to  the 
right  to  an  allowance  under  U.  8.  Rev.  Stat  106548, 
6644. 

In  a  similar  case,  In  which  the  right  to  credits  un- 
der the  act  of  Congress  of  1875,  was  denied  to  a 
prisoner  in  a  oounty  Jail,  the  court  sasrs:  **The  act 
supersedes  the  similar  provision  In  106543. 6544,  Rev. 
Stat.,  in  which  the  words  *Jail  or  penitentiary*  are 
ased.  This  change  in  the  hinguage  to  significant 
and  Indicates  an  Intention  to  limit  credits  to  those 
stfita  prisons  and  penitentiaries  properly  so 
called.**  Tet  as  no  claim  seems  to  have  been  made 
to  any  credits  under  the  Revised  Statutes,  this 
language  may  be  taken  to  refer  to  the  act  of  1878), 
and  not  to  hold  that  the  Revised  Statutes  are 
altogether  repealed.  Be  Corcoran,  47  Fe6,  Rep. 
211. 

A  sentence  to  imprisonment  under  both  the  flret 
and  the  third  counts  of  an  indictment,  the  term  of 
imprisonment  under  the  latter  to  commence  on 
the  expiration  of  the  Judgment  under  the  former, 
may  stand  and  be  operative,  as  to  the  third  count, 
making  the  imprisonment  thereunder  begin  on  the 
date  for  the  commencement  of  the  term  under  the 
first  count,  when  the  sentence  on  the  first  count  is 
rexersed  on  writ  of  error.  Blit2  v.  United  States, 
168  U.  S.  806,  88  L.  ed.  725.  a  A.  R. 
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merit,  and  were  not  iDsisted  upon  by  the  peti- 
tioner's counsel  on  the  argument  in  this  court. 
This  petition,  which  is  signed,  and  sworn  to 
by  petitioner  alone,  was,  on  motion,  dismissed 
by  the  circuit  court,  and  the  case  is  here  again 
by  appeal.  The  judgment  of  the  court  deny- 
ing the  petition  is  as  follows: 

"This  cause  coming  oo  to  be  heard  on  the 
petition  of  G.  F.  B.  Howard  for  a  writ  of 
habeas  corpus,  upon  consideration,  the  court 
finds  that  the  petition  shows  the  prisoner  to  t>e 
in  lawful  custody,  and  does  not  state  a  case 
for  the  issuance  of  a  writ  Wherefore  it  is  or- 
dered that  the  petition  be  denied,  at  the  costs 
of  the  petitioner.  Whereupon  the  petitioner 
applies  to  the  court  for  an  allowance  of  an  ap- 
peal to  the  circuit  court  of  appeals  for  the 
sixth  circuit  from  the  order  denying  the  peti- 
tion, which  appeal  is  accordingly  allowed,  and 
the  clerk  is  directed  to  issue  a  citation  upon 
such  api)eal  to  the  United  Slates  attorney  for 
the  southern  district  of  Ohio,  as  the  representa- 
tive of  the  United  States,  who  will  be  the  ap- 
pellee in  the  pro<;eedings  on  appeal  in  the  cir- 
cuit court  of  appeals." 

It  will  be  seen  that  the  Judgment  is  based  on 
the  petition  alone  and  what  appears  therefrom. 
The  objection  based  on  the  omission  in  the 
mittimus  in  1,738  will  be  disposed  of  first 

By  §  1028  of  the  Revised  Statutes  it  is  pro- 
vided: "Whenever  a  prisoner  is  committed 
to  a  sheriff  or  Jailer  by  virtue  of  a  writ,  war- 
rant, or  mittimus,  a  copy  thereof  shall  be  de- 
livered to  such  sheriff  or  Jailer,  as  his  author- 
ity to  hold  the  prisoner,  and  the  original  writ, 
warrant,  or  mittimus  shall  be  returned  to  the 
proper  court  or  officer,  with  the  officer's  re- 
turn thereon." 

The  contention  is  that  under  this  stat- 
ute the  copy  of  the  mittimus  furnished  by 
the  marshal  to  the  warden  of  the  peniten- 
tiary is  made  the  warden's  only  auUiority  for 
detention  of  the  prisoner,  and  that,  the  copy 
in  possession  of  the  warden  being  void  on 
account  of  the  defect  mentioned  herein,  the 
prisoner's  restraint  is  unlawful.  Omitting  the 
direction  and  proper  teste  of  the  mittimus, 
the  body  thereof  is  as  follows:  '*Tou  are 
hereby  commanded  to  commit  the  defendant, 
Joseph  Leger,  alioi  G.  F.  B.  Howard,  to  the 
Ohio  penitentiary  at  Columbus,  Ohio,  there  to 
be  imprisoned  for  the  term  of  thirteen  months, 
the  expiration  of  his  term  of  imprisonment  un- 
der indictment  No.  1,727,  in  accordance  with 
a  sentence  of  this  court  pronounced  against 
said  defendant  on  this  the  4th  day  of  January, 
1894,  for  the  crime  of  violating  the  laws  of 
the  United  States  in  unlaw  fully  using  the  mails 
with  intent  to  defraud." 

This  contention  does  not  require  extended 
treatment.  The  warrant  or  order  of  com- 
mitment is  simply  an  authority  and  di- 
rection to  the  marshal  to  take  the  pris- 
oner to  the  penitentiary  named.  The  copy 
furnished  by  the  mari>hnl  or  clerk  to  the  war- 
den is  merely  evidence,  and  evidence  only,  of 
the  judgment  and  sentence  of  tbe  court  and 
the  mittimus  iasued  thereunder.  Tbe  statute 
makes  this  evidence  of  a  regular  court  judg- 
ment and  mittimus  sufficient  authority  and  pro- 
tection to  the  warden,  and  the  warden  is  not 
required  to  go  beyond  this  copy  in  satisfying 
himself  of    the  existence  of  a  valid  senience 
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against  the  prisoner.  This  is  the  purpose  and 
effect  of  the  copy,  and  nothing  more.  The 
prisoner  is  not  commited  by  virtue  of  the  copy, 
but  by  virtue  of  the  Judgment  of  the  court, 
and  the  mittimus  issued  pursuant  thereto;  the 
real  valid  authority  under  which  the  mittimus 
is  issued  being  the  sentence  of  the  court. 

In  People,  Trainor,  v.  Baker,  89  N.  Y.  461, 
Earl,  J.,  said:  "But  the  relator  was  not  de- 
tained, or  required  to  be  detained,  by  virtue  of 
any  warrant.  He  was  detained  by  virtue  of 
the  Judgment  of  tbe  court,  and  that  Judgment 
was  a  sufficient  authority  for  his  detention. 
The  warrant  of  commitment  is  simply  an  au- 
thority and  direction  to  the  sheriff  or  other  of- 
ficer to  convey  the  prisoner  to  the  penitentiary. 
That  need  not  necessarily  to  be  left  with  the 
keeper.  If  he  has  no  other  evidence  of  his  au- 
thority to  detain  the  prisoner  he  should  have 
that.  But.  if  the  officer  who  brings  a  prisoner 
to  the  penitentiary  furnished  tbe  keeper  with  a 
certified  copy  of  the  judgment  of  tbe  court, 
then  that  is  sufficient  evidence  of  the  keeper's 
authority  and  be  needs  to  have  no  other.  A 
prisoner  who  has  been  properly  and  legally 
sentenced  to  prison  cannot  be  released  simpiv 
because  there  is  an  imperfection  in  what  ia 
commonly  called  the  'mittimus.'  A  proper  mit- 
timus can,  if  needed,  be  supplied  at  any  time; 
and,  if  the  prisoner  is  safely  in  the  proper  cus- 
tody, there  is  no  office  for  a  mittimus  to  per- 
form." 

This  ruling  is  supported  by  the  previous  case 
of  People  V.  Neving,  1  Hill,  164,  followed  and 
approved  by  the  Supreme  Court  of  the  United 
States,  in  &  parU  Wilson,  114  U.  S.  422,  29 
L.  ed.  91. 

And  so  In  Sennotfi  Case,  146  Mass.  489, 
Knowlton.  J.,  giving  the  opinion  of  the  su- 
preme judicial  court  of  Massachusetts,  and  an- 
swering a  similar  formal  objection  to  tbe  mit- 
timus, observed:  "Besides,  we  have  tbe  Judg- 
ment before  us.  The  imprisonment  rests  upon 
the  judgment,  and  the  mittimus  is  important 
only  as  a  direction  to  the  officer,  and  as  evi- 
dence of  the  authority  which  the  judgment 
gives.  People,  Trainor,  v.  Baker,  89  N.  Y. 
460.  See  also  Ex  parte  Gibson,  81  Cal.  620,  91 
Am.  Dec.  546;  Ex  parte  Kellogg,  6  Vt.  611." 

Moreover  .as  will  be  seen,  the  copy  of  the  mit- 
timus under  No.  1,728,  attached  to  the  petition, 
refers  to  the  sentence  on  indictment  No.  1,727, 
and  to  the  sentence  of  the  court  pronounced  in 
No.  l,728,givingthecbaracterof  thecrime.  The 
Judgment  of  the  court  is  not  only  thus  referred 
to, but.  as  we  have  seen,  a  copy  of  the  transcript 
of  the  judgment  is  attached  to  tbe  petition,  and 
made  a  part  thereof.  The  Judgment  appears 
from  this  transcript  to  be  regular  in  all  re- 
spects, and  makes  the  period  of  imprisonment, 
as  well  as  the  time  of  its  commencement,  clear, 
and  shows  that  the  sentence  of  the  court  con- 
tains no  such  defect  or  omission  as  that  pointed 
out  in  the  copy  exhibited  with  the  petition; 
and  that  ihe  omission  in  the  copy  furnished  by 
the  marshal  to  the  warden  is  a  mere  clerical 
error  by  the  marshal  or  clerk  in  making  such 
copy.  For  each  and  all  of  these  reasons,  we 
are  of  opinion  that  \he  defect  pointed  out  in 
tbe  petition  furnishes  no  ground  whatever  for 
the  writ,  and  is  entirely  without  merit.  A  pe- 
tition which  does  not  impeach  the  judgment 
or  original  mittimus,  directed  to  the  marshal. 
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xioder  which  petitioner  was  actually  eommitted, 
states  DO  case  for  the  writ  On  the  trial  of  the 
first  petition,  a  full  transcript  of  the  record  In 
the  court  of  original  jurisdiction  was  intro- 
duced, and  was  on  file  in  the  court  below  at  the 
time  of  the  judgment  on  the  second  petition, 
and  a  copy  is  also  on  file  in  this  court.  From 
this  it  fully  appears  that  the  original  sentences 
and  the  original  mittimuses  issued  thereunder 
are  in  all  respects  regular;  and  it  is  argued  that 
the  court  below  might  look  to  that  transcript^ 
and  that,  in  support  of  the  judsment  below, 
this  court  may  also  inspect  the  trsinscript  on  file 
in  this  court.  The  disposition  thus  made  of 
the  objection,  based  on  the  defective  copy,  ren- 
ders it  unnecessary  to  decide  this  point.  As 
has  been  seen,  the  action  of  the  court  below 
was  bued  upon  the  petition  alone  and  the  pa- 
pers attached  thereto;  and,  in  reviewing  the 
judgment  of  the  court  below,  we  do  not  think 
we  are  at  liberty  to  dispose  of  the  case  on  mat- 
ter appearing  in  a  record  different  from  that 
on  which  the  judgment  below  was  based. 

This  brings  to  us  the  question  of  the  right 
and  power  of  the  court  to  impose  cumulative 
and  successive  sentences.  This  question  mny 
arise  in  a  given  case  upon  a  conviction  on  dif- 
ferent counts  in  the  same  indictment  charging 
distinct  offenses,  or  upon  conviction  at  the 
same  term  on  separate  indictments  for  distinct 
offenses.  The  principle  involved  is,  however, 
the  same  as  the  right  to  join  distinct  offenses  in 
different  counts  in  the  same  indictment  and  is  to 
avoid,  to  both  parties,  the  burden  and  expense 
of  two  or  more  separate  trials.  If  this  ques- 
tion depended  upon  the  law  of  the  state  where 
the  petitioner  was  tried,  there  is  a  statute  ex- 
pressly autborlzingcumulativesentences.  Tenn. 
Code.  §  5228;  Mxtdiell  v.  State,  92  Tenn.  672. 

In  the  absence  of  an  act  of  Congress  upon  tbe 
subject,  however,  the  courts  of  the  United 
iStatesin  the  administration  of  the  criminal  law 
are  governed  by  the  rules  of  the  common  law. 
United  States  v.  Nye,  4  Fed.  Rep.  888;  Erwin  v. 
United  States,  87  Fed.  Rep.  488,  2  L.  R.  A. 
229;  United  States  v.  Maxwil,  8  Dill.  278. 
And  there  can  be  no  question  of  the  power  of 
the  court  to  impose  cumulative  sentences  for 
separate  offenses,  according  to  the  very  de- 
cided weight  of  authority  at  the  common  law. 
Rex  V.  Wilkes,  4  Burr.  2078;  Castro  v.  Queen, 
L.  R  6  App.  Cas.  241  (Tiehborne  Case);  1 
Chitty,  Crim.  L.  718;  Clark,  Crim.  Proc  495; 
United  States  v.  Patterson,  29  Fed.  Rep.  775; 
Be  fSwiond,  42  Fed.  Rep.  b27;  Btitz  v.  United 
States,  153  U.  S.  808,  817.  88  L.  ed.  726.  728. 

In  Blitz  V.  United  States  the  defendant  was 
convicted  on  an  indictment  containing  three 
separate  counts,  in  which  he  was  cbar<;ed,  in 
the  first  count,  with  personating  and  voting  in 
the  name  of  another;  in  the  second,  with  vot- 
ing at  a  precinct  where  he  was  not  lawfully 
entitled  to  vote;  and,  in  the  third,  with  voting 
for  the  same  candidate  more  than  once;  and  a 
verdict  of  guilty  was  returned  upon  each  count 
of  the  indictment.  Amotion  in  arrest  of  judg- 
ment was  sustained  as  to  the  second  count  of 
the  indictment,  and  overruled  as  to  the  first 
and  third  counts,  and  tbe  defendant  was  sen- 
tenced on  the  first  count  to  impri^^onment  in 
the  peniteniiary  for  one  year  and  a  day,  and  on 
the  third  count  for  a  like  period,  bep'inning 
upon  the  expiration  of  the  sentence  on  the  first 
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count.    The  Supreme   Court   of  the  United 
States  held  that  the  motion  in  arrest  of  judg- 
ment should  have  been  sustained  also  as  to  the 
first  count  in  the  indictment,  and  affirmed  the 
judgment  as  to  the  third  count,  and  directed 
that  the  term  of  imprisonment  under  tbe  third 
count  should  be  held  to  commence  on  tbe  day 
named   for   the   commencement  of  the  first 
term.    As  iudgment  was  pronounced  on  lioih 
the  first  and  third  counu  in  the  court  below, 
the  imprisonment  under  the  third  couni  com- 
menced upon  the  expiration  of  the  judgment 
on    the   first    count.    The  contention  (»f  the 
plaintiff  in  error  was  that  the  cause  should  be 
remaodrd,  with  directions  for  a  new  trial.     In 
answering  this  question,  Mr  Justice  Harlan, 
giving  the  opinion   of    tbe  court,  said:     *'In 
Kite  V.  Com,  11  Met.  581,  585,  it  ap()earerl  that 
the  accused  was  sentenced  for  a  named  period 
to  confinement  at   hard    labor,  to  take  effect 
from  and  after  the  expiration  of  ihree  previous 
sentences  specified.     The  judgment  was  ob- 
jected to  as  erroneous  and  void,  because  there 
were  not  three   former   sentences,   legal  and 
valid,  and  therefore  no  fixed  time  from  which 
the  punishment  on  the  last  sentence  shoold  be- 
^\n.    Chief.Justice  Shaw,  referrins  to  tliis>  ob- 
jection, and  delivering  tbe  unanimous  judg- 
ment of  the  court,  said  that  it  was  not  etror  in 
a  judgment  in  a  criminal  case  to  make  one  term 
of  imprisonment  commence  when  another  ter- 
minates.    'It  is  as  certain,'  he  said,  *as  the  na- 
ture of  the  case  will   admit,  and  there  is  no 
other  mode  in  which  a  party  mav  be  sentenced 
on  several  convictions.    Thougn  uncertain  at 
the  time,  depending  upon  a  possible  contin- 
gency that  the  imprisonment  on  tbe  former 
sentence  will  be  remitted  or  shortened,  it  will 
be  made  certain  by  tbe  event.    If  the  previous 
sentence  is  shortened  bv  a  reversal  of  tbe  judg- 
ment or  a  pardon,  it  tnen  expires;  and  then, 
by  its  terms,  the  sentence  In  question  takes 
effect  as  if  Uie  previous  one  had  expired  by 
lapse  of  time.    Nor  will  it  make  any  difference 
that  the  previous  iudgment  is  reversed  for  er- 
ror.   It  is  voidable  only,  and  not  void;  and, 
until  reversed  by  a  judgment,  it  is  to  be  deemed 
of  full  force  and  effect;  and,  though  erroneous 
and  subsequently  reversed  on  error,  it  is  quite 
sufficient  to  tx  tbe  term  at  which  another  sen- 
tence shall  take  effect.'    See  also  Dolan's  Case, 
101  Mass.  219,  228.    In  these  views  we  con- 
cur." 

Not  only  in  Blitz  v.  United  States  were  cu- 
mulative sentences  imposed,  but  such  was  also 
the  judgment  of  the  court  in  He  Henry,  123  U. 
S.  872,  81  L.  ed.  174,  and  in  Be  Mills.  185  U. 
S.  268,  84  L.  ed.  108,  and  in  other  cases  thai 
might  be  referred  to.  And,  while  the  author- 
ity to  pronounce  Buch  Judgment  was  not  made 
a  specific  question  in  the  cases,  it  was  perfectly 
apparent  in  the  cases  that  such  practice  had 
been  pursued,  and  the  Supreme  Court  of  tbe 
United  States,  according  to  its  own  rules,  re- 
serves the  right  to  * 'notice  a  plain  error  not 
assigned  or  specified."  And,  if  the  courts  of  ' 
the  United  States  be  without  authority  to  pro- 
nounce cumulative  sentences  upon  convictions 
of  separate  offenses,  the  error  was  so  vital  and 
80  obvious  in  the  cases  that  the  court  would 
certainly  have  felt  called  upon  to  notice  it  in 
the  interest  of  the  accused.  Montana  B.  Co, 
V.  Warren,  187  U.  S.  848.  84  L.  ed.  681. 
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And  in  WiUiams  ▼.  State,  18  Ohio  St.  47, 
the  supreme  coart  of  Ohio  raid:  '*To  hold 
that,  where  there  are  two  convictions  and  Judg- 
ments of  imprisonment  at  the  same  term,  hotn 
must  commence  immediately,  and  he  executed 
ooDCurrentlv,  would  ciearly  be  to  nullify  one 
of  them.  I'o  postpone  the  Judgment  iu  one 
case  nntil  the  termination  of  the  sentence  in 
the  other  would,  if  allowable,  be  attended  with 
obvious  inconvenience  and  expense,  without 
any  correspondent  benefit  to  the  convict. 
There  is  nothing  in  the  statute  requirini?  this, 
and  it  is  not  to  be  construed  so  as  to  defeat  or 
impede  the  execution  of  its  own  provisions  as 
to  the  punishment  of  crimes.  We  thinls,  both 
upon  principle  and  the  weieht  of  authority, 
that  we  are  required  to  hold  that  it  is  not  er- 
ror, npon  a  conviction  in  a  criminal  case,  to 
make  one  term  of  imprisonment  commence 
when  another  terminatea.  There  is  but  little 
force  in  the  objection  that  the  term  of  the 
commencement  of  the  second  term  is  contin- 
gent and  uncertain.  It  is  true  that  the  first 
term  may  be  ended  by  a  pardon  or  a  reversal 
of  Judgment,  but  its  termination  will  be  ren- 
dered certain  by  the  event,  and  then  the  second 
sentence,  by  its  terms,  takes  effect." 

And  the  supreme  court  of  Nebraska,  answer- 
ing a  similar  objection,  and  referriog  to  certain 
cases  cited  as  supporting  the  objection  thus 
expressed  its  view  :  "But  in  our  opinion  the 
great  weight  of  authority  is  in  favor  of  the 
proposition  that  upon  conviction  of  several  of- 
fenses charged  in  separate  indictments,  or  In 
separate  counts  of  the  same  indictment,  the 
court  has  power  to  impose  cumulative  sen- 
tcDcea.  See  Whart.  Crim.  PI.  g  910;  Bishop. 
Grim.  L.  §  953;  JTtte  v.  Gom.  11  Met.  681; 
Minu  V.  SPiU,  26  Minn.  498;  State  v.  Smith, 
5  Day.  176,  6  Am  Dec.  182;  Re  McOarmtek, 
24  Wis.  492,  1  Am.  Rep.  197;  Re  FryA 
Mackey,  136;  Ex  parte  Hibbe,  26  Fed.  Kep. 
421;  State  v.  Robinwn,  40  La.  Ann.  780;  Par- 
ker V.  P«pfc,  13  Colo.  155,  4  L.  R.  A.  803; 
MHUy.  Com.  13  Pa.  681;  Brown  v.  Ckm.  3 
Serg.  &  R.  278;  Rue^eU  v.  Com,  7  Serg.  &  R 
489:  WtUiamsv,  State,  18  Ohio  St.  46;  EMredffe 
V.  State,  87  Ohio  St.  191:  BUvn  v.  People,  78 
ni.  488."    Be  WaUh,  87  Neb.  464. 

It  is  true  that  cases  are  to  be  found  holding 
a  contrary  doctrine  How  far  the  decisions  in 
such  cases  may  have  been  influenced  by  legis- 
lation in  the  particular  state  we  need  not  now 
stop  to  inquire.  It  is  certain  that  such  cases 
find  little  or  no  support  in  the  common  law, 
and  certainly  none  in  sound  reason.  The 
caaes  are  practicallv  agreed  that  separate  of- 
fenses may  be  included  in  separate  counts  of 
the  same  Indictment.  Ingriham  v.  United 
States,  165  U.  S.  434.  89  L.  ed.  213;  P&interY. 
United  Statee,  151  U.  8.  396,  38  L.  ed.  208. 

It  is  also  a  recognized  method  of  procedure 
to  consolidate  separate  indictments  and  try 
them  at  the  same  time  as  one  case;  and  it  is  not 
an  uncommon  thing  that  the  same  defendant 
is  convicted  of  more  than  one  offense  at  the 
same  term,  upon  separate  indictments  and 
trials.  And  a  rule  which  denies  the  court  the 
power  to  impose  cumulative  sentences  turns 
the  trial  and  conviction  on  all  the  indictments 
except  one  into  an  idle  ceremony.  It  is  hardly 
necessary  to  say  that  a  rule  which  leads  to  such 
results  as  this  u  unsound  in  principle,  and  can 
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be  supported  by  no  consistent  process  of  rea- 
soning. Under  such  a  doctrine,  a  defendant 
convicted  of  two  or  a  dozen  crimes  would  suf- 
fer no  greater  punishment  than  a  person  con- 
victed of  one  offense,  except  such  difference 
as  the  statutory  maximum  and  minimum  limits 
on  the  sentence  might  Justify.  Such  a  rule 
finds  no  Justification  in  law  or  morals.  The 
other  cumbersome  and  uncertain  methods  sug- 
gested for  dealing  with  the  subject  would  in 
effect  result  in  complete  failure. 

Counsel  for  the  petitioner  relies  with  much 
confidence  on  People,  Tweed,  v.  Ltscomb 
{Tweed'e  Cage),  60  N.  T.  569,  19  Am.  Rep.  211, 
and  authorities  cited  therein.  The  doctrine  of 
this  case,  however,  has  met  with  universal  dis- 
approval. Mr.  Bishop  speaks  of  it  as  '*a  doc- 
trine elsewhere  never  heard  of  before  and  gen- 
erally rejected  since."  And  in  a  note  the 
author  further  says:  "On  the  other  hand,  I  have 
looked  into  all  the  cases  cited  from  the  books 
of  reports  in  Tieeed^e  Cate  and  into  such  others 
as  seemed  to  afford  any  promise  of  instruction, 
and  I  find  no  one,  English  or  American,  an- 
cient or  modem,  which  furnishes  a  precedent, 
or  an  authority,  or  even  a  dictum,  for  the  con- 
clusion arrived  at  by  the  court"  1  Bishop, 
Crim.  Proc.  §  1327. 

And  the  supreme  court  of  Colorado,  in 
Parker  v.  PeojAe,  18  Colo.  165,  4  L.  R.  A.  803, 
said:  "The doctrine  announced  in  the  Tweed 
Case  has  called  for  the  severest  criticism  from 
our  ablest  criminal-law  writers,  and  Is  contrary 
to  the  weight  of  authority  both  in  England  and 
in  this  country." 

The  Tiehhorne  Geu0  was  one  much  considered 
by  the  English  courts.  The  writ  of  error  in 
the  case  was  allowed  by  the  attorney  general 
out  of  respect  to  the  ruling  by  the  New  York 
court  in  Tweed^s  Caee.  The  case  went  first  be- 
fore the  court  of  appeals,  and  on  further  ap- 
peal before  the  house  of  lords.  The  question 
of  the  soundness  of  the  decision  in  Ttoeed'e  Caee 
was  therefore  directly  before  the  English 
courts.  The  decision  was  regarded  by  those 
courts  as  somewhat  startling,  and  it  was  raid, 
in  effect,  that,  while  the  case  might  be  good  as 
American  authority,  the  law  of  England  was 
certainly  otherwise.  The  English  Judges 
seem  to  have  considered  Tweed^e  Case  only, 
and  not  to  have  been  aware  at  that  time  that 
the  weight  of  American  authority  was  also 
against  the  ruling  in  that  case. 

We  think  the  power  thus  to  pronounce  cumu- 
lative sentences  exists  in  regard  to  felonies,  as 
well  as  misdemeanors,  although  in  the  case  at 
bar  we  are  dealing  with  the  misdemeanor  grade 
of  offense  only.  Reagan  v.  United  Statee,  167 
U.  S.  803,  39  L.  ed.  710;  Bnnnon  v.  United 
Statee,  166  U.  S.  464,  39  L.  ed.  494. 

We  now  come  to  the  question  of  whether 
all  of  the  sentences  except  the  first  were  void 
for  uncertainty.  So  far  as  this  objection  may 
be  rested  upon  the  ground  that  the  second  and 
subsequent  sentences  do  not  fix  the  date  of 
commencement  more  definitely  than  as  begin- 
ning at  the  expiration  of  the  preceding  sentence, 
the  cases  already  referred  to  contain  a  sufti- 
cient  answer.  The  real  point  of  objection, 
however,  as  we  understand  counsel  for  peti- 
tioner, is  this:  That  the  sentences,  except  the 
first,  are  rendered  uncertain  by  reason  of  the 
provisions  of  §  6544  of  the  Revised  Statutes,  as 


615 


United  States  Ciucoit  Coubt  of  Apfbalb. 


July, 


amended  by  the  act  of  March  8,  1875  (18  Stat. 
at  L.  479),  providing  for  a  good-time  credit  on 
the  sentences  of  convicts  who  are  chargeable 
-with  no  misconduct  during  the  time  of  their 
imprisonment.  The  contention  is  that,  as  this 
may  or  may  not  be  allowed,  the  precise  time 
when  the  first  or  any  subsequent  sentence  will 
expire,  and  the  sentence  next  in  order  begin, 
( annot  be  certainly  known.  This  objection  is 
hardly  thought  to  deserve  elaborate  considera- 
lion.  There  is  no  ancertainty  by  reason  of 
this  in  the  judgment  and  sentence.  That  is  for 
a  definite  fixed  time;  and  the  statute  is  manda- 
tory, giving  the  convict  a  right  to  the  credit  for 
the  good  ume,  provided  bis  conduct  has  been 
such  as  to  descfrve  it;  and  it  is  made  the  posi- 
tive duty  of  the  warden  of  the  penitentiarv,  if 
the  conduct  of  the  convict  has  been  good,  to 
enter  a  certificate  on  the  warrant  of  commit- 
ment showing  the  fact  The  time  fixed  by 
the  sentence  of  the  court  remains  just  as  fixed 
until  the  time  expires,  less  the  deduction  for 
good  time,  when  the  fact  whether  the  sentence 
is  to  be  cut  down  is  determined  by  inspection 
of  the  certificate  on  the  warrant  of  commit- 
ment There  is  practically  no  uncertainty  in 
this  to  the  ordinary  apprehension,  except  such 
uncertainty  as  may  exist  by  reason  of  doubt  as 
to  what  the  conduct  of  the  convict  will  be. 

The  lustices  of  the  supreme  judicial  court  of 
Massachusetts,  in  answer  to  a  question  calling 
for  their  opinion  by  the  governor  upon  a  stat- 
ute similar  to  the  one  now  in  question,  said: 
"The  first  question  is  whether  this  act  gives  a 
right  to  the  convict  to  have  his  term  of  im- 
prisonment reduced  and  shortened  by  such  a 
scale;  or,  in  other  words,  whether  these  pro- 
visions of  law  bear  upon  the  sentence,  and 
shorten  the  term  of  imprisonment  We  think 
they  do.  They  afford  an  assurance  of  the 
highest  character  that,  upon  condition  of  good 
behavior,  the  convict  shall  have  the  promised 
benefit  of  an  earlier  release.  We  are  aware 
that  the  words  are  not  explicit  that  the  term  of 
imprisonment  shall  be  reduced,  but  we  think 
they  are  equivalent  The  words  are,  *There 
shall  be  a  scale  of  deduction  from  the  term  of 
such  convict's  senter  ce.'  It  appears  to  be  equiv- 
alent to  an  express  provision  that  there  shall 
be  a  deduction  from  the  term  of  imprisonment, 
according  to  the  scale  so  to  be  formed.  Ac- 
cording to  this  construction,  the  sentence, 
which  is  imposed  by  force  of  one  law,  is  modi- 
fied by  the  present  law;  so  that,  prior  to  the 
present  the  time  of  imprisonment  would  be 
computed  according  to  the  words  of  the  sen- 
tence, and  be  discharged  at  its  termination  by 
lapse  of  time;  under  the  present,  it  will  ter- 
minate by  the  time  declarea  in  the  terms  of  the 
sentence,  diminished  by  the  number  of  days 
for  which  the  convict  will  be  entitled  to  deduc- 
tion. Such  a  deduction,  especially  in  the  case 
of  the  long  sentences,  when  it  is  one-sixth  part 
of  the  whole,  becomes  an  essential  legal  ele- 
ment in  the  sentence  itself  by  which  Hie  con- 
vict is  held;  and  the  convict,  by  complying 
with  the  terms  of  the  law  in  maintaining  his 
good  conduct,  thereby  earns  a  right  to  the 
promised  beni'fit.  If  it  be  objectai  that  this 
will  render  the  subsistence  of  the  sentences  un- 
certain, we  think  not,  if  the  provisions  of  the 
act  are  rightly  understood  and  observed.  The 
scale  of  deduction  is  not  to  depend  on  any 
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varying  or  capricious  notions  which  any 
oflQcers  or  superintendents  of  the  prison  may 
entertain  of  the  good  behavior  or  good  disposi- 
tion of  a  convict;  it  is  made  to  depend  upon  a 
fact  ascertained  by  a  fixed  rule,  entered  on  the 
Journals  of  the  prison,  recorded  each  month, 
that  is,  entered  in  a  book  permanent  in  its 
character,  fixed  and  unchangeable  when  once 
entered;  these  books  of  record  are  always  ac 
cessible,  and,  although  the  officers  may  all 
change,  the  record  is  there."  18  Gray,  619 
(Supp.). 

And  in  Be  Walsh,  supra,  the  supreme  court 
of  Nebraska  said:  'This  court  has  held  that, 
where  a  person  has  been  convicted  of  several  dis- 
tinct misdemeanors,  it  is  proper  for  the  court  to 
impose  a  separate  sentence  upon  each  offense 
of  which  the  defendant  is  found  guilty 
{Burrell  v.  State,  25  Neb.  581);  and  we  know 
of  no  reason  why  the  same  rule  should  not 
apply  in  convictions  for  felonies.  Where  a 
cumulative  sentence  is  imposed  in  case  a  per- 
son is  convicted  of  several  distinct  offenses,  the 
judgment  should  not  fix  the  day  on  which 
each  successive  term  of  imprisonment  should 
commence,  but  should  direct  that  each  suc- 
cessive term  should  begin  at  the  expiration  of 
the  previous  one  {Johnson  v.  People,  88  III.  481); 
and  this  for  the  obvious  reason  that  the  prior 
term  of  imprisonment  may  be  shortened  by 
the  good  behavior  of  the  defendant,  by  execu- 
tive clemency,  or  by  a  reversal  of  the  Judg- 
ment In  which  event  the  succeeding  sentence 
would  then  take  effect,  in  case  it  provided  that 
the  term  of  imprisonment  should  commence  at 
the  termination  of  the  previous  one." 

If  the  prisoner's  argument  were  good,  it 
would  result  that  a  statute  enacted  from  motives 
of  kindness  to  him  would  have  the  practical 
effect,  to  a  very  large  extent,  of  aefeating 
the  administration  of  the  criminal  law.  The 
courts  must  not  be  expected,  upon  suggestion 
of  merely  speculative  difficulties,  to  announce  a 
rule  which  would  lead  to  such  surprisinfr  results 
as  this.  So,  without  further  observations  upon 
this  branch  of  the  case,  we  pass  to  the  conten- 
tion made  upon  the  last  clause  of  §  5480  of  the 
Revised  Statutes,  upon  which  the  indictments  in 
this  case  are  predicated.  The  clause  is  in  this 
langua^:  *The  indictment,  information,  or 
complamt  may  severally  charge  offenses  to 
the  number  of  three,  when  committed  within 
the  same  six  callendar  months;  but  the  court 
thereupon  shall  give  a  single  sentence,  and 
shall  proportion  &e  punishment  especially  to 
the  degree  in  which  the  abuse  of  the  postoffice 
establishment  enters  as  an  instrument  into  such 
fraudulent  scheme  and  device.*' 

The  prisoner's  argument  is  that  as  only  threa 
separate  offenses  may  be  included  in  one  indict- 
ment within  the  same  six  calendar  months, 
and  in  case  of  conviction  only  one  sentence, 
the  consolidation  of  the  eight  indictments  had 
the  effect  to  make  but  one  case,  and  in  effect 
one  indictment,  and  that  the  court  could,  under 
this  provision  of  the  act,  pronounce  but  one 
sentence  upon  a  conviction  in  the  consolidated 
cases,  and  that  all  the  sentences  except  the  first 
are  therefore  absolutely  void.  The  petition, 
with  the  papers  attached  thereto,  does  not 
state  or  suggest  that  any  such  question  was 
made  or  decided  by  the  court  of  original  juris- 
diction in  which  the  cases  were  tried  and  the 
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lentenoes  pronoanced.  The  objection  seems 
DOt  to  have  been  taken  by  motion  to  quash,  to 
compel  an  election,  by  plea,  request  for  instruc- 
tion, or  otherwise;  and  the  question  is  appar- 
ently attempted  to  be  raised  for  tfae  first  time 
in  this  collateral  proceeding.  It  is  well  settled 
tbac  the  writ  of  habeas  corpus  cannot  be  made 
to  perform  the  office  of  a  writ  of  error,  and 
(hat  the  inquiry  in  such  proceeding  is  not 
whether  there  is  error  in  the  proceeding  and 
judgment,  but  whether  the  judgment  is  a 
nullity.  It  would  seem  that,  m  any  view  of 
this  question,  the  court  has  jurisdiction  to  pro- 
Doimce  such  sentence  as  the  law  authorized; 
nod,  if  the  iudgment  of  the  court  was  errone- 
ous, it  could  only  be  corrected  in  a  direct  pro- 
ceeding by  writ  of  error.  The  proceeding 
involved  merely  an  interpretation  of  the  law 
and  the  application  thereof  to  the  facts  of  the 
petitioner's  case,  and  this  included  a  determi- 
nation of  the  question  whether  the  effect  of 
consolidation  was  as  the  prisoner  insists.  As 
we  prefer,  however,  to  rest  our  judgment  on 
other  grounds,  we  do  not  find  it  necessary  to 
make  a  ruling  upon  this  question.  The  main 
point  in  this  contention,  that  the  effect  of  con- 
solidation was  to  make  but  one  case  of  all  the 
indictments,  is  an  erroneous  tK>nception  of  the 
law. 

In  Ex  parte  Eibbi,  26  Fed.  Bep.  437,  the  court 
observed:  "The  act  authorizing  the  joinder  of 
offenses  in  one  indictment,  and  a  consolidation 
of  separate  indictments  for  distinct  offenses, 
was  intended  to  promote  the  speedy  and  eco- 
nomical administration  of  justice  in  such  cases, 
in  the  interest  both  of  the  government  and  the 
defendant,  and  not  practically  to  merge  two  or 
more  distinct  offenses  into  one  for  the  benefit 
of  the  latter."  See  also  Be  Hayna,  80  Fed. 
Rep.  771;  Bishop,  Grim.  Proc.  4th  ed.  ^§421, 
1042,  1045;  Fark&r  v.  PeopU,  18  Colo.  155,  4 
L.  a  A.  808;  WiUiame  ▼.  8iate,  18  Ohio 
St  47. 

Indeed,  it  would  seem  to  require  no  reason- 
ing to  show  that  if  joining  separate  offenses  in 
the  same  indictment  does  not  make  them  one 
offense,  so  as  to  require  but  one  sentence, 
a  fortiori  a  consolidation,  for  the  purpose  of 
trial,  of  separate  indictments  charging  distinct 
offenses,  would  not  have  this  effect.  So,  the 
very  basis  on  which  the  petitioner's  contention 
in  this  respect  rests  falls  to  the  ground.  If 
petitioner's  counsel  means  by  the  argument  to 
insist  that  there  can  be  but  one  puniAment  for 
all  offenses  committed  by  a  person  under  this 
statute  within  one  period  of  six  calendar  months, 
the  reply  is  that  it  was  otherwise  held  in 
Be  Henry,  128  XT.  8.  874,  81  L.  ed.  175.  In 
that  case  the  court  said:  "We  have  carefully 
considered  the  argument  submitted  by  counsel 
in  behalf  of  the  petitioner,  but  are  unable  to 
agree  with  him  in  opinion  that  there  can  be  but 
one  punishment  for  all  the  offenses  committed 
by  a  person  under  this  statute  within  any  one 
period  of  six  calendar  months.  As  was  well 
said  by  the  district  judge  on  the  trial  of  the 
indictment:  *The  act  forbids,  not  the  general 
use  of  the  postoffice  for  the  purposes  of  carry- 
ing out  a  fraudulent  scheme  or  device,  but  the 
putting  in  the  postoffice  of  a  letter  or  packet, 
or  the  taking  out  of  a  letter  or  packet  from  the 
postoffice,  in  furtherance  of  such  a  scheme. 
£ach  letter  to  taken  out  or  put  in  constitutes  a 
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separate  and  distinct  violation  of  the  act.'  It 
is  not,  as  iu  the  case  of  Be  Snow,  120  U.  S. 
274,  80  L.  ed.  658,  a  continuous  offense,  but  it 
consists  of  a  single  isolated  act,  and  is  repeated 
as  often  as  the  act  is  repeated.  It  is,  indeed, 
provided  that  three  distinct  offenses,  com- 
mitted within  the  same  six  months,  may  be 
joined  in  the  same  indictment;  but  this  fs  no 
more  than  allowing  the  joinder  of  three  offenses 
for  the  purposes  of  a  trial.  In  its  general 
effect  this  provision  is  not  materially  different 
from  that  of  §  1024  of  the  Revised  Stat- 
utes, which  allows  the  joinder  in  one  indict- 
ment of  charges  against  a  person  'for  two  or 
more  acts  or  transactions  of  the  same  class 
of  crimes  or  offenses,'  and  the  consolidation 
of  two  or  more  indictments  found  in  such 
cases.  Under  the  present  statute,  three  sepa- 
rate offenses,  committed  in  the  same  six  months, 
may  be  joined,  but  not  more,  and,  when 
joined,  there  is  to  be  a  single  sentence  for  all. 
That  is  the  whole  scope  and  meaning  of  the 
provision,  and  there  is  nothine  whatever  in  it 
to  indicate  an  intention  to  make  a  single  con- 
tinuous offense,  and  punishable  only  as  such, 
out  of  what,  without  it,  would  hare  been  sev- 
eral distinct  offenses,  each  complete  in  itself." 
See  also  Durland  v.  United  Statee,  161  U.  S. 
815,40L.  ed.  712. 

It  may  be  further  observed  that,  if  the 
indictments  consolidated  for  the  purpose  of 
trial  laid  the  date  of  all  of  the  twenty- four 
offenses  as  within  the  same  six  calendar  months, 
the  proof  of  the  offense  in  the  ordinary  case 
need  not  correspond  in  day  and  year  with 
the  allegation.  Any  time  within  the  statute  of 
limitations  would  be  sufficient,  and  as  the 
statute  in  its  terms,  like  g  1024,  is  a  mere  regu- 
lation of  procedure,  it  could  hardly  be  main- 
tained that  this  rule  of  the  common  law  is 
changed  or  affected  by  the  statute.  So,  the 
inquiry  whether  all  the  offenses  were  within 
the  same  six  months  would  resolve  itself  into 
a  question  of  fact  rather  than  one  of  law.  It 
was  entirely  competent,  according  to  the  Henry 
Cam,  to  charge  the  petitioner  with  twenty-four 
separate  offenses  committed  within  the  same 
six  calandar  months  in  eight  separate  indict- 
ments containing  three  counts  each;  and  upon 
conviction  the  court  might  pronounce  eight 
sentences,  one  on  each  indictment,  just  as  was 
done  In  the  case  at  bar,  and  the  ludgmenfs 
would  be  neither  erroneous  nor  void. 

Another  and  the  last  objection  to  be  noticed 
is  to  the  action  of  the  court  in  the  order  con- 
solidating the  indictmeota.  We  think  it  is 
clear  that  this  inquiry  is  addressed  to  a  ques- 
tion of  error  in  the  proceeding  and  judgment, 
and  not  to  the  question  whether  the  judgment 
and  sentence  are  void,  as  without  jurisdiction 
and  authority.  Ex  parU  Park;  98  U.  S.  18, 
28  L.  ed.  787:  United  States  v.  Pridgean,  158 
U.  S.  48,  88  L.  ed.  681;  Ornelae  v.  Buiz,  161 
XT.  S.  502,  40  L.  ed.  787;  Be  Frederieh,  149  U 
S.  70, 37  L.  ed.  658;  Bishop,  Crim.  Proc.  §  1410. 
This  question  could  be  examined  only  on  writ 
of  error,  and  in  that  mode  only  after  exception 
duly  taken  and  reserved  in  the  court  below. 
Bucklin  V.  United  Statett,  159  17.  S.  685,  40  L. 
ed.  806;  lA)ffan  v.  United  Stata,  144  U.  S. 
263,  86  L.  ed.  429. 

We  conclude,  therefore,  that  there  was  no 
error  in  the  judgment  of   the  court  below 
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denying  the  writ,  and  the  same  is  accordingly 
mffirmA 

.Nora.— In  addition  to  the  autborities  referred  to 
In  tbe  opinion,  the  foUowlnir  may  be  oonaulted 
with  advantage,  as  bearlnir  upoa  the  different 

S Dints  ooneidered  and  decided:  United  Bcatea  ▼. 
laledell,  8  Ben.  18S;  Sx  varU  Petera,  4  DtIL  lO;  Ex 
voru  Shaffenbunr,  4  Dill.  271:  Ex  parte  Peten,  12 
li>ed.  fiep.  481;  Wiborg  ▼.  United  Statea,  168  U.  & 
«82,41L.ed.«B. 


[Eighth  Circuit.] 

ILLINOIS   TRUST  &  SAVINGS   BANE, 
Trustee,  etc.,  Appl., 

V. 

ARKANSAS  CITY. 
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George  E.  HOPPER,  Receiver,  etc.,  App$. 

V, 

ARKANSAS  CITY  et  aL 
(70  Fed.  Rep.  MTU 

1.  A  elty  of  the  seeond  class  in  Kansas 
has  power  to  contract  with  a  private  party 
for  tbe  construction  and  operation  of  water- 
works and  for  the  payment  of  rent  for  the  use  of 
hydrants,  and  to  grant  to  such  a  party  the  use, 
not  exclusive,  of  its  streets  for  the  purpose  of 
laying  pipes  to  conduct  the  water. 

2.  In  tbe  oonstmction  of  the  statutes 

of  a  state  which  measure  the  powers  and  lia- 
bilities of  its  political  organisations  Federal 
courts  uniformly  follow  the  interpretation  of  the 
highest  judicial  tribunal  of  the  state,  where  no 

t  question  of  general  or  commercial  law  or  of 
right  under  tbe  United  States  Constitution  or 
laws  is  involved. 

8*  The  inwalidityoftbeezelnsiTe  Arrant 
by  a  dty  of  the  right  to  use  its  streets  to  conduct 
water  to  its  inhabitants  is  no  defense  to  an  action 
for  rent  which  the  dty  has  promised  to  pay  the 
grantee  for  the  use  of  hydrants  after  the  works 
have  been  constructed  aooordlog  to  the  contract 
and  have  been  accepted  by  the  dty. 

4.  The  remainder  of  a  divisible  con- 
traet  of  a  munleipal  corporation  may  be 

enforced,  although  part  of  sudi  contract  is  Mlira 
oiTM,  but  neither  moiiim  in  ss  nor  malum  pro- 
hibitum, unless  it  appears  from  a  consideration 
of  the  entire  agreement  that  it  would  not  have 
been  made  Independently  of  the  part  which  is 
void. 

6«  No  one  who  does  not  inlHn^  or 
threaten  to  infringro  the  ezduslveness  of  a 
grant  of  the  right  to  use  tbe  streets  of  a  dty  for 
water  pipes  can  be  heard  to  allege  its  inyalldtty 
because  of  its  exclusiveness  after  the  works  have 
been  constructed  and  the  contract  has  been  sub- 
stantially performed  by  the  grantee. 

6.  The  rule  that  the  members  of  the  le^ 
tslatiwe  body  of  a  city  may  not  so  act 
or  contract  as  to  deprive  their  suc- 
cessors of  the  unimpaired  exercise  of  the  legis- 
lative or  governmental  power  does  not  apply  to 
tbe  exercise  of  the  business  or  proprietary 
powers  of  the  municipality,  such  as  the  power  to 


contract  for  waterworks,  hut  in  tbe  exercise  of 
such  power  the  city  Is  governed  by  the  same  miss 
as  a  private  corporation  or  individual,  and  may 
contract  for  terms  longer  than  the  duration  of 
the  terms  of  olBoe  of  the  members  of  Mm 
Uitlvebody. 


7.  A  eity  of  the  seeomd  class 
power  sriven  by  Kan.  Gen.  Stat.  1889, 
Y  7  I88f  to  contract  for  and  procore  the 
structlon  of  waterworks,  amy  contraot  fori 
conatructlon  and  lease  of  hydrants  for  a 
exceeding  the  single  year  during  which  tiie 
beiB  of  its  oouncU  hold  oiBce. 

8«  A  court  cannot  declare  void  a  eem^ 
tract  for  the  term  of  twenty-one  years,  made  by 
a  dty  in  the  exercise  of  discretionary  power 
given  by  the  legislature  to  determine  the  length 
of  the  term  of  such  contract. 


0.  An  ordinance  which  does  not 
tlie  votes  of  a  majority  of  the  nr.embera  eleot 
of  a  dty  council  ia  defeated,  under  Kan.  Geo. 
Stat.  186»,V  788. 


10.  A  contract  msiy  be  made 
motion  or  by  resolutlou  by  a  dty  counoil  under 
statutes  authorizing  it  to  contract,  but  not  re> 
quiring  an  ordinance  therefor. 

11.  The  presentation  to  a  city  council 
in  open  session  by  a  private  party 
named  as  crvwatee  in  a  defeated  ordi- 
nance of  a  written  acceptance  of  tbe  terma  of 
the  ordinance,  and  a  bond  to  construct  water- 
works accordingly,  the  construction  of  tbe  work 
and  location  of  the  hydranta  by  such  grantee 
under  direction  of  the  dty  coundl,  the  actual 
acceptance  and  use  of  the  works  by  the  dry  when 
completed,  and  the  passage  by  the  coundl  of  a 
formal  resolution  accepting  such  works,— consti- 
tute a  binding  contract  for  the  constructJon  and 
operation  of  the  works  according  to  the  terms  of 
such  ordinance  between  the  city  and  the  grantee 
therein. 

18.  No  oneasay  to  the  damage  of  an> 
other  deny  the  truth  of  representa 
tions  by  which  he  has  purposely  or  careJessly 
induced  the  latter  to  change  his  situation. 

18.  A  city  U  estopped  to  defisat  a  re- 
covery fbr  rent  of  liydrants  as  against 
bondholders  who  loaned  money  on  a  mort- 
gage of  the  plant  and  income  of  waterworks 
built  under  the  direction  and  accepted  by  formal 
resolution  of  tbe  dty  council  and  completed  ac- 
cording to  the  terms  of  a  defeated  ordinance, 
where  the  city  has  paid  rents  without  protest  for 
fourteen  months,  dthw  on  the  ground  that  there 
was  no  contract  or  that  it  had  no  power  for  the 
term  mentioned  in  the  ordinance  to  grant  the 
exclusive  right  to  the  use  of  Its  streets  for  water 
plnea.   IPer  Safibtim^  J.} 

(September  14, 189A) 

APPEALS  by  the  trustee  of  a  mortgage  and 
by  the  receiver  appointed  in  a  foreclosure 
suit  from  a  decree  of  the  Circuit  Court  of  the 
United  States  for  tbe  District  of  Kansas  in  a 
foreclosure  proceeding  which  refused  to  com- 
pel Arkansas  City  to  comply  with  its  contract 
with  the  mortgagor  to  pay  rental  for  hydrants 
used  by  it.     Bewr^ed, 


Nom.— As  to  the  power  of  public  officers  to 
make  contracts  binding  on  their  successors  or  for 
a  term  of  yeara,  see  note  to  Shdden  v.  Fox  (Kan.)  16 
r«.R.A.2B7. 
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As  to  the  exdusiveness  of  a  franchise  to  a  watei 
company,  see  also  ito  Brooklyn  (N.  Y.)  tt  Lb  B.  A 
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Before  CdUtweU,  Sanborn,  and  TKauer,  Cir- 
caii  Judges. 

Statement  by  Saabom*  Circuit  Judge: 

These  are  appeals  from  a  decree  of  fore- 
doBure  of  a  trust  deed  upon  the  waterworks  in 
the  city  of  Arkansas  Gity»  io  the  state  of  Kan- 
sas. The  Illinois  Trust  A  Savioga  Bank,  the 
trustee  in  the  deed  and  the  complainant  in  the 
foreclosure  suit,  appeals,  because  the  court  be- 
low adjudffed  by  Its  decree  that  the  city  of 
Arkansas  City  was  not  bound  to  pay  the  rent- 
als for  hydrants,  which  it  undertook  to  pay  by 
the  (erms  of  the  contract  with  the  mortgagor, 
under  which  the  works  were  constructed,  and 
to  reliance  upon  which  the  money  secured  by 
the  mortgage  was  loaned.  Geozge  £.  Hop- 
per, the  receiver  appointed  in  the  foreclosure 
suit,  appeals,  because  the  court  below  ad- 
judged by  this  decree  that,  although  the  city 
had  used  179  hydrants  under  this  oontract  dur- 
ing the  receivership,  it  was  bound  to  pay  no 
rental  for  more  than  50  thereof. 

The  city  of  Arkansas  City  is  a  city  of  the 
second  class  under  the  laws  of  the  state  of 
Kansas.  On  December  28,  1885,  that  city 
undertook  to  pass  its  ordinance  No.  27,  to  in- 
duce the  construction  of  waterworks  in  that 
city,  for  the  purpose  of  supplyine:  the  city  and 
its  inhabitants  with  water  for  public  and  do- 
mestic purposes.  The  statutes  of  the  state  of 
Kansas  declare  that  no  ordinance  of  such  a 
city  shall  be  valid  unless  a  majo'ity  of  the 
members  elect  of  the  city  council  vote  in 
favor  thereof  on  a  call  of  the  yeas  and  nays, 
and  their  vote  is  entered  on  the  Journal  by  the 
clerk.  Kan.  Gen.  Stat.  18»9,  T  765.  The 
city  council  of  this  city  consisted  of  eight 
members,  but  only  seven  were  present  when 
tbia  ordinal  nee  was  put  to  a  vote,  and  only 
four  voted  in  its  favor.  It  was,  however,  de- 
clared adopted;  was  approved  bv  the  mayor; 
waa  accepted  by  the  Interstate  Gas  Company, 
to  which  it  granted  the  franchise  to  construct 
and  operate  the  waterworks;  the  works  were 
constructed  under  its  provisions  at  an  expense 
of  thousands  of  dollars;  the  $150,000  secured 
by  the  trustdeed  was  loaned  by  tbebondholders, 
now  represented  bv  the  bank,  in  reliance  upon 
this  ordinance;  ana  the  city  paid  rbe  rentals  it 
promised  to  pay  bv  it  until  October,  1891. 

The  provisions  of  this  ordinance  that  are 
material  to  the  issues  In  this  case  are  these: 

By  ^  1  the  Interstate  Ghis  Company,  its  suc- 
cessors or  assigns,  are  authorize  to  use  the 
streets  of  the  city  to  lay  pipes  for  the  convey- 
ance of  water  in  and  through  the  city  for  the 
use  of  the  city  and  its  inhabitants. 

"Sec.  2.  That  said  Interstate  Gas  Company, 
its  successors  or  assigns,  shall  have  the  exclu- 
sive privilege  of  la^ln^  down  pipes  for  con- 
veying water  in  said  city  for  the  use  of  said 
ci^  and  inhabitants  for  the  term  of  twenty- 
one  (21)  years  from  the  date  of  the  passage  of 
this  ordinance;  provided  that  the  Interstate 
Gss  Company,  its  successors  or  assigns,  shall 
within  siity  (60)  days  from  the  approval  of 
this  franchise,  establish  the  best  and  most 
suitable  place  within  the  western  portion  of 
this  city  for  the  source  of  water  supply,  and 
submit  this  selection  to  the  mayor  and  city 
council  for  their  approval,  and  have  the  ssid 
works  completed  and  In  successful  operation 
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within  eight  months  of  such  approval,  and 
shall  keep  and  maintain  such  system  of  water* 
works  with  all  future  additiona  and  ezten 
sions  in  successful  operation  thereafter  during 
the  term  of  franchise,  unavoidable  accidents 
or  delays  consistent  with  ordinary  precaution 
only  excepted. 

**Se&  3.  That  aaid  Interstate  Gaa  Com- 
pany, its  successors  or  asaigna,  shall  erect 
within  the  corporate  limlca  of  the  city  of 
Arkansas  01^,  Kansas,  a  oompleta  system  of 
waterworka  of  sulfiHent  capacity  to  furnish  at 
all  times  all  the  water  necessary  for  uae  in 
said  city  for  the  prompt  extinguishment  of 
fires  and  for  sprinkling  and  other  public  and 
domestic  purposes,  and  shall  at  all  timea 
make  all  additions  and  eztensiona  necessimted 
by  the  increased  demand. 

'*8ec.  4.  That  said  Interstafe  Gas  Company, 
its  successors  or  assigns,  shall  at  the  most  sulta* 
ble  place  erect  the  necessary  buildings  and  ap- 
pliances for  sui:h  system  of  waterworks,  and 
shall  erect  and  put  up  a  stand  pipe  of  the 
dimensions  of  ten  (10)  feet  diameter  and  one 
hundred  and  fifteen  (116)  feet  high:  there 
shall  be  two  (2)  duplex  pumps  of  the  most  ap- 
proved pattern  capable  of  furnishing  1,000,000 
gallons  of  water  per  day  of  twenty  four  hours, 
also  two  boilers  of  best  construction  and  so 
arranged  and  built  that  they  may  be  fired  and 
used  separately  or  together  and  each  of  suffi- 
cient power  to  run  both  pumps  at  the  same 
time  with  easy  firing,  and  provide  everything 
found  indispensable  and  deairable  for  a  com- 
plete and  successful  plant  of  water  supply. 

"Sec.  6.  Starting  from  these  works  the  Inter- 
state Gtas  Company,  Its  successors  or  assigns, 
shall  lav  down  and  maintain  standard  iron 
mains  of  at  least  three  and  one-half  (H^)  miles 
in  length,  said  pipe  to  be  of  such  dimensions 
as  hereinafter  set  forth,  and  sufficient  to  secure 
at  all  times  and  at  any  and  all  places  within 
said  8^  milea  of  sufficient  water  supply,  aa 
well  for  public  as  domestic  use,  and  the  said 
Interstate  Gas  Company,  its  successors  or  as- 
signs, shall  erect  without  coat  to  the  city,  fifty 
(60)  double-discharge  fire  dydrants  or  any 
number  of  above  said  amount  as  may  be 
ordered  by  the  city  at  such  points  and  places 
as  the  proper  authorities  of  the  city  of  Arkan- 
sas City  may  designate  and  shall  connect  such 
fire  hydrants  with  the  system  of  mains,  pro- 
vided that  whenever  the  additional  hydranta 
so  ordered  shall  necessitate  an  extension  of  the 
mains  beyond  the  8i  miles  the  number  of 
I  hydrants  so  ordered  or  the  privata  consump- 
I  lion  to  be  secured  or  Jointly  are  sufficient  to 
justify  the  additional  outlay. 

'*Sec.  6.  That  the  size  of  the  mains  shall  be 
as  follows:  Starting  out  from  the  works 
there  shall  be  not  less  than  ten  (10)  inch 
pipe  extending  to  Summit,  street,  there  shall 
be  seventeen  hundred  (1,700)  feet  of  eight 
(8)  inch  pipe  laid  in  Summit  street  and  con- 
necting with  the  10-inch  main;  there  shall 
be  twenty-two  hundred  and  eighty  (2,280) 
feet  of  eight  (8)  inch  main  laid  as  the  city 
council  may  direct;  the  balance  of  the  8^ 
miles  and  any  further  extensions  to  be  of  any 
size  not  less  than  4  inches  in  diameter  laid  as 
the  city  may  direct;  all  pipes  to  be  of  the  di- 
mensions stated  interior  measure,  and  all  the 
mains  to  be  of  standard  cast  iron  and  no  mains 
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to  be  laid  at  any  time  less  than  4  inches  Id- 
terior  diameter;  the  standpipe  to  be  of  boiler 
iron  and  to  be  placed  on  a  solid  foundation  of 
masonry  laid  in  cement. 

"Sec.  7.  That  the  Interstate  Gas  Company, 
its  successors  or  assigns  shall  at  the  request  of 
any  citizens;  without  unnecessary  delay»  put 
down  the  necessary  pipes,  and  connect  them 
with  their  system  of  mains  to  supply  the 
property  of  said  citizens  with  water  for  all 
domestic  purposes  under  such  conditions  and 
at  such  annual  rents  as  shall  be  agreed  upon 
between  the  city  council  and  the  Interstate 
Gh8  Company  before  the  expiration  of  the 
sixty  days  granted  above  for  the  establishing 
of  water  source,  but  the  Interstate  Gas  Com- 
pany its  successors  or  assigns,  may  make 
with  large  consumers,  such  as  railroads,  hotels, 
mills,  breweries,*  factories  and  others,  special 
rates  asthey  may  deem  proper,  the  cost  of  thecon- 
nections  to  be  borne  by  the  respective  citizens. 

*'Sec.  8.  The  Gas  Company  shall  repair 
damages  to  the  streets  caused  by  laying  or  op- 
erating its  mains. 

*'Sec.  9.  The  city  of  Arkansas  City,  by  its 
mayor  and  dt  v  council  for  and  in  considera- 
tion of  the  obligations  imposed  on  the  Inter- 
state €kis  Company,  its  successors  or  assigns. 
by  the  foregoing  sections,  hereby  agree  to,  ana 
contract  with  the  Interstate  €las  Company,  its 
successors  or  assigns,  to  accept  the  fifty  (50)  by- 
drants  stipulated  in  §  6  of  this  ordinance  for 
the  use  of  the  city  of  Arkansas  City  as  soon  as 
the  same  are  erected,  connected  with  the  water 
mains,  and  supplied  with  water,  and  from  that 
day  to  pay  the  Interstate  Gas  Companv,  its  suc- 
cessors or  assigns,  the  sum  of  sixty  dollars  ($60) 
United  States  currency  per  annum  for  each  and 
every  such  fire  hydrant  above  enumerated  as 
well  as  for  every  additional  hydrant  in 
excess  of  said  number  during  the  term 
of   this  contract;  .    .    provided,    how- 

ever, that  the  mayor  and  the  city  council 
of  the  city  of  Arkansas  City,  Kansas,  shall 
not  be  bound  to  accept  such  50  hydrants 
for  the  use  of  the  city  before  a  thorough  test 
is  made  to  prove  that  the  works  erected  by  the 
Interstate  Gas  Company,  its  successors  or  as- 
signs, under  this  ordinance  are  in  perfect 
working  order  and  are  able  to  throw  simulta- 
neously four  (4)  streams  of  water  from  any 
four  hydrants  to  be  designated  by  the  mayor 
and  city  council  through  100  feet  of  2^  inch 
rubber  hose  and  1  inch  ring  nozzle  at  least 
sixty- dve  (66)  feet  high  from  standpipe  alone 
and  eighty  (80)  feet  high  by  direct  pressure  of 
pumps." 

'*Sec  17.  That  the  Interstate  Ghis  Company 
shall  execute  a  good  and  sufiicient  bond  in  the 
penal  sum  of  $5,000  conditioned  for  the  faith- 
ful completion  of  works  as  specified  in  ^  2, 
said  bond  to  be  subject  to  the  approval  of  the 
mayor  and  to  be  void  after  the  acceptance  of 
the  works  as  set  forth  in  %  9." 

**Sec.  28.  This  ordinance  shall  take  effect  and 
be  in  force  from  and  after  its  publication  once 
in  the  Arkansas  City  Traveler,  and  its  accept- 
ance in  writing  by  the  Interstate  Gas  Com- 
pany, its  successors  or  assigns." 

On  FebruaiT  12,  1886,  the  ^as  company,  the 
grantee  nameo  in  this  ordinance,  submitted  its 
selection  of  water  supply  for  the  works,  pur- 
suant to  §  2,  to  the  mayor  and  council  of  the 
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city,  for  their  approval,  and  the  council  by 
vote  approved  the  selection.  At  the  same  time 
the  gas  company  presented  its  written  accept- 
ance of  the  ordinance  and  the  bond  required 
by  §  17  thereof,  and  these  were  received  by  the 
council  in  oplen  session.  On  September  12. 
1886,  the  gas  company  offered  to  extend  the 
waterworks  by  the  addition  of  50  extra  hy- 
drants, making  the  whole  number  of  hydrants 
100,  at  one  half  the  rental  named  in  the  orif;i- 
nal  ordinance  for  two  years,  and  to  furnish 
schoolhouses  and  city  buildings  free,  and  this 
offer  was  accepted  by  vote  of  the  city  council. 
The  gas  company  constructed  these  water- 
works duriof  the  summer  of  1886,  and  on  Sep- 
tember  17  of  that  year  had  completed  them 
ready  for  operation  in  accordance  with  the 
provisions  of  the  ordinance.  On  January  17. 
Ib87,  a  committee  of  the  city  council  made  the 
following  report  to  that  body: 

To  the  Honorable  Mayor  and  City  Council, 
Arkansas  City,  Kansas- 
Gentlemen: 

Tour  committee  on  waterworks  hereby  beg 
leave  to  report:  That  the  Interstate  Gas  Com- 
pany have  finished  the  system  of  waterwot-ks 
contracted  for  with  this  citv  under  ordinance 
No.  27,  to  the  full  satisfaction  of  your  com- 
mittee, and  that  the  test  required  under  said 
ordinance  was  successfully  made.  The  Inter- 
state Gas  Company  has,  in  our  opinion,  car- 
ried out  its  contract  faithfully  and  conscien- 
tiously, and  the  works  are  acknowledged  to  be 
an  ornament  and  a  valuable  permanent  improve- 
ment for  our  city.  We  therefore  beg  leave  to 
submit  the  following  resolution,  viz,:  That  the 
waterworks  erected  oy  the  Interstate  Ghis  Com- 
pany under  ordinance  No.  27  be,  and  are 
hereby,  accepted  by  the  city;  said  acceptance 
to  date  from  Oct.  1,  1886,  the  same  having 
been  finished  and  ready  for  operating  since 
Sept.  17.  1886;  and  that  the  Interstate  Gas 
Company,  its  successors  and  assigns,  be,  and 
are  hereby,  released  from  the  l>ooa  and  from 
all  liabilities  under  such  ordinance,  as  far  as 
the  construction  of  such  works  is  concerned. 
[Signed]  C.  G.  Thompson, 

A.  A.  Davis, 
C.  T.  Thusston. 

On  the  same  day  the  city  council  adopted 
the  resolution  recommended  by  this  report 
After  the  waterworks  had  been  completed  and 
put  into  operation,  the  Arkansas  CHty  Water 
Company,  a  corporation  of  the  state  of  Kan- 
sas, succeeded  to  all  the  property,  franchises, 
and  rights  of  the  Interstate  Gas  Company  in 
these  waterworks,  and  thereafter,  oa  Novem- 
ber 25,  1^(87.  that  company  made  the  trust 
deed  here  in  suit  to  the  Illinois  Trust  &  Sav- 
ings Bank,  to  secure  the  payment  of  150  of  its 
bonds  of  $1,000  each,  dated  October  1,  1886, 
payable  October  1,  1906,  with  Interest  at  6  per 
cent  per  annum,  payable  semi-annually.  By 
this  deed  the  water  company  not  only  con- 
veyed all  the  real  estate,  water  mains,  pipes, 
franchises,  and  property  pertaining  to  these 
waterworks,  but  it  assigned  to  the  bank  all  its 
claims  and  demands  that  should  arise  during 
the  existence  of  any  part  of  the  mortgage  debt 
against  the  city  of  Arkansas  City  under  ordi- 
nance No.  27,  and  authorized  the  bank  to  ool- 


IttM. 


ILLU9018  Trust  &  SAYoros  Bank  v.  Abkahsab  Gitt. 


621 


lect,  receive,  and  receipt  for  all  sums  of  money 
so  accraing  from  the  city  of  Arkansas  City 
for  the  rent  of  flre  hydrants;  and,  in  case  of 
default  in  the  payment  of  the  semiannaal  in- 
terest upon  the  bonds  for  the  space  of  six 
months,  it  authorized  and  empowered  the 
bank,  on  the  usual  terms,  to  declare  the  whole 
debt  due,  and  to  "take  possession  of  the  prop- 
erty and  franchises  herein  mortgaged  or  cov- 
enanted so  to  be  and  by  itself  and  agents,  or  by 
a  receiver  of  a  court  appointed  in  a  suit  for 
the  enforcement  of  this  lien,  or  a  suit  for  such 
possession,  hold,  use.  and  operate  the  same  for 
the  equal  benefit  of  the  holders  of  all  of  the 
said  bonds,  and  receive  the  income  and  profits 
therefrom."  This  trust  deed  also  provided 
that  $100,000  in  amo^nt  of  the  $150,000  of 
bonds  secured  by  it  should  be  used  forthwith 
for  the  retirement  of  bonds  to  that  amount* 
which  had  already  been  issued  by  the  water 
company,  and  that  no  part  of  the  remaining 
$50,000  should  be  issued  except  to  pay  for  ex- 
tensions of  water  mains  and  betterments  con- 
nected therewith;  to  be  made  by  the  water 
company  after  September  24,  1887,  and  then 
only  on  the  certificate  of  the  president  and  sec- 
retary of  the  water  company,  satisfactory  to 
the  trustee,  to  the  effect  that  the  extensions 
and  betterments  had  been  made,  and  *'ihat  the 
revenue  of  the  said  water  company  from  the 
city  hydrant  rental  from  hydrants  on  the  said 
extensions  amounts  to  at  least  enough  to  pay 
the  interest  upon  the  amount  of  bonds  to  be 
BO  issued. **  On  September  13, 1887,  the  water 
company  made  a  proposition  to  the  city  coun- 
cil to  "extend  the  present  system  of  mains  4i 
miles  and  to  erect  60  additional  flre  hydrants 
at  such  prices  [points]  as  may  be  designated 
bv  your  waterworks  committee  provided  the 
city  will  agree  to  pay  for  said  60  hydrants  the 
sum  of  $80  per  annum  each  for  a  term  of  five 
years,  after  which  time  the  rentals  shall  be  and 
remain  $60  per  annum  as  provided  in  the  orig- 
inal franchise.  Time  of  rental  to  date  from 
time  said  hydrants  are  erected  and  connected 
with  the  main  and  supplied  with  water  as  pro- 
vided in  ordinance  No.  27."  And  the  city 
council  accepted  the  proposition,  and  ordered 
the  mains  laid  and  the  hydrants  erected.  On 
November  21,  1887,  the  city  council  ordered 
that  the  water  main  be  extended  on  First  street 
to  accommodate  citisens  on  that  street,  and 
that  a  hydrant  be  located  at  the  intersection 
of  First  avenue  and  Third  street,  provided  the 
waterworks  company  would  furnish  the  hy- 
drants on  the  same  terms  as  those  last  ordered. 
On  May  21,  1888,  the  city  council  by  vole 
accepted  54  hydrants  erected  under  the  last 
two  orders.  About  June  1, 1888,  the  fol- 
lowing certificate,  si^ed  by  the  city  clerk  and 
sealed  wit&  the  official  seal  of  the  city,  was 
presented  to  the  bank: 
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Statb  of  Kansas, 

County  of  Cowlky, 
City  op  Arkansas  City, 

I,  J.  W.  Heck,  city  clerk  in  and  for  said 
city,  hereby  certify  that  54  city  hydrants  have 
been  erected  since  September  24, 1887,  and  put 
in  .in  accordance  with  the  order  of  the  dty  coun- 
cil of  said  dt  V  made  on  September  12, 1887, 
and  connected  with  the  extensions  of  water 
mains  of  the  Arkansas  City  Water  Company, 
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and  supplied  with  water  and  accepted  by  the 
mayor  and  city  council  of  said  city,  in  accord- 
ance with  the  provisions  of  §  9  of  the  original 
franchise  of  said  company,  by  a  resolution 
passed  May  21,  1888,  as  follows:  'A  motion 
was  offered,  seconded,  and  carried,  that  the 
citv  council  accept  64  hydrants  under  the  last 
order,  on  conditions  that  six  (6)  of  the  double 
hvdrants  be  redistributed  under  the  drections 
of  the  waterworks  committee.'  And  I  hereby 
further  certify  that  from  each  of  said  hydrants 
said  water  compiany  is  now  earning  and  will 
receive  from  the  said  city  of  Arkansas  City  a 
rental  of  $80  per  annum  makinsr  the  total  rev- 
enue of  the  said  company  from  the  city  hydrant 
rental  from  hydrants  on  said  extensions, 
$1,620  per  annum.  Witness  my  hand  and  ofl3- 
cial  seal  this  24th  day  of  May,  1888. 
[Seal]  J.  W.  Heck,  City  Qerk. 

Upon  the  presentation  of  this  certificate,  the 
bank  issued  27  bonds  under  the  provisions  of 
the  trust  deed  to  which  we  have  referred,  and 
they  were  sold  by  the  mortgagor,  and  are  now 
held  by  the  purchasers  or  their  assignees. 
Under  like  resolutions  of  the  council  further 
extensions  of  the  mains  were  made,  -26 
more  hydrants  were  erected,  and  accepted  by 
the  city  coundl,  and  on  similar  cenificates 
of  the  dty,  the  remaining  28  bonds  were 
issued  by  the  bank,  and  sold  by  the 
mortgagor  in  like  manner.  The  whole  num- 
ber of  hydrants  erected  was  180.  One  was 
afterwards  removed,  and  179  hydrants  have 
been  in  use  bv  the  dty  up  to  the  time  of  the 
final  hearing  in  this  case.  The  hydrants  on 
the  extensions  of  the  original  plant  were 
placed  on  mains  4  inches  in  diameter,  laid  as 
the  city  directed,  pursuant  to  the  provisions  of 
§  6  of  the  ordinance.  These  hydrants  were  all 
located  and  erected  under  the  direction  of  the 
city  coundl.  The  dty  clerk  testified  that  "there 
was  a  water  committee  for  that  purpose,  and, 
as  the  people  came  in  and  asked  for  water,  it 
was  referred  to  the  water  committee  to  look  the 
matter  over,  and  the  hydrants  would  be  lo- 
cated upon  the  direction  of  the  waterworks 
committee."  On  August  1,  1891.  the  city 
oouncU  of  Arkansas  City  by  a  unanimous  vote 
passed  a  resolution  to  support  the  proposition 
to  purchase  of  the  water  company  the  water- 
works and  all  its  rights  and  franchises  *'forthe 
sum  of  $190,000:  to  take  the  property  as  above, 
subject  to  the  mortgage  of  $150,000,  and  issue 
and  deliver  $40,000  of  ten-year  bonds,  at  6  per 
cent,  or  $40,000  of  thirtv-year  bonds  at  5  per 
cent,  of  $1,000  each,  with  semiannual  interest 
coupons  thereto  attached.  The  waterworks  to 
pay  the  interest  on  the  mortgage  of  $150,000  to 
August  1,  1891,  and  Arkansas  City  to  pay 
hydrant  rental  to  same  date.  Waterworks  to 
receive  all  moneys  to  said  August  1,  and  city 
to  receive  all  moneys  after  that  date,  less  oper- 
ating expenses."  The  proposition  containea 
other  provisions  that  are  not  material  here. 
Those  we  have  redted  were  accepted  by  the 
water  company,  and  pursuant  thereto  it  con- 
veyed the  property  to  the  city  subject  to 
the  mortgage  to  the  bank  by  a  warranty  deed, 
dated  September  16,  1891,  which  expressly 
described  and  excepted  the  mortgage  of  $150,- 
000.  evidenced  by  the  trust  deed,  from  the 
covenant  against  encumbrances.    On  the  same 
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date,  in  consideraHoD  of  the  $40,000  paid  to  it 
by  the  city,  tbe  water  compaDy  executed  and 
delivered  to  the  city  a  written  consent  that 
ordinance  No.  27  might  be  repealed,  and  that 
tbe  water  conopany  surrendered  all  "rights  in, 
to,  or  under  satd  ordinance  and  said  contract 
to  the  city  of  Arkansas  City,  Kangas."  On 
September  18,  1891,  the  city  council  passed 
ordinance  No.  804,  which,  by  its  terms,  re- 
pealed ordinance  No.  37.  Tbe  city  issued  its 
bonds  for  $40,000,  delivered  them  to  the  water 
company,  and  took  possession  of  the  water- 
works under  the  tetter's  deed.  No  rental  for 
any  of  the  hydrants  has  been  paid  by  the  city 
since  October  1,  1801,  and  the  interest  on  the 
$150,000  secured  by  the  trust  deed  has  been  in 
default  since  April  1,  1893.  On  October  18, 
1893,  the  bank  filed  a  bill  in  the  court  below 
and  subsequently  made  an  amendment  thereto. 
The  bill  and  the  amendment  contained  suffi- 
cient allesations  to  entitle  the  bank  to  a  fore- 
closure of  the  trust  deed,  to  the  appointment 
of  a  receiver,  and  to  a  decree  that,  as  against 
the  trustee  and  the  bondholders,  the  contract 
to  pay  rental  according  to  the  terms  of  ordi- 
nance No.  37  is  binding  upon  the  city,  and  that 
ordinance  No.  804,  which  attempted  to  repeal 
it,  is  void.  In  this  suit  tbe  bank  made  the 
Arkansas  City  Water  Company  and  the  city  of 
Arkansas  City  defendants,  and  on  the  applica- 
tion of  the  complainant  George  E.  Hopper  was, 
on  December  13,  189i,  appointrd  receiver  of 
the  waterworks,  and  authorized  "to  operate 
said  waterworks  and  property,  to  receive  and 
collect  from  the  various  parties  using  the  water 
from  said  works,  and  to  receive  and  collect 
from  the  defendant,  the  city  of  Arkansas  City, 
the  hydrant  rental  due  from  said  city  for  the 
use  nf  siiid  water."  To  the  bill  of  the  com- 
plainant in  this  case  the  Arkansas  City  Water 
Company  interposed  no  answer.  The  city 
answered,  and  interposed  several  defenses, 
which  were  properly  overruled  by  the  court 
below,  and  will  not  be  noticed.  It  interposed 
three  defenses  that  were  ultimately  sustained 
by  the  decree.  They  were  that  the  original 
contract  between  the  water  company  and  the 
city  was  void,  (1)  because  by  it  the  city  at- 
tempted to  grant  to  a  private  corporation  an 
exclusive  right  to  furnish  the  city  and  its  in- 
habitants with  water;  (3)  because  by  it  the  city 
attempted  to  grant  to  a  private  corporation  the 
rii^bt  to  furnish  the  city  and  its  inhabitants 
with  water  for  twenty-one  years,  and  to  bind 
the  city  to  pay  rental  for  it  for  that  time;  and 
(3)  because  the  ordinance  on  which  the  con- 
tract was  based  was  not  passed,  but  was  re- 
jected, by  the  city  council.  On  May  31, 1894, 
after  the  case  had  been  heard,  and  after  a  de- 
cree had  been  rendered  that  tbe  trust  deed 
should  be  foreclosed,  that  the  city  should  pay 
to  the  receiver  the  rental  fixed  by  ordinance 
No.  37  for  fifty  hydrants  from  October  1, 1891, 
until  the  further  order  of  the  court,  and  that 
the  complainant  or  the  receiver  might  make 
further  application  for  the  payment  of  addi- 
tional hydrant  rentals,  the  receiver  made  a 
motion  that  the  court  make  an  additional  order 
that  the  city  pay  to  tbe  receiver  the  rental  fixed 
by  the  ordinance  for  all  hydrants  used  by  the 
city  from  tbe  date  of  his  appointment  to  that 
time.  A  large  amount  of  testimony  was  taken 
upon  this  motion  relative  to  the  efficiency  of 
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the  additional  hydrants,  from  which  it  fairlj 
appears  that  these  hydrants  have  all  been  sup- 
plied with  all  the  water  that  will  pass  through 
the  pipe  on  which  they  were  located  by  direc- 
tion of  tbe  city  council,  but  that,  owing  solely 
to  the  size  of  the  pipe  and  the  location  of  tlia 
hydrants,  they  will  not  stand  the  test  prescribed 
by  §  9  of  the  original  ordinance  as  a  condition 
precedent  to  the  acceptance  of  the  60  hy- 
drants first  erected,  although  on  the  average 
they  will  throw  the  streams  of  water  about 
one  half  as  high  as  prescribed  by  that  test. 
The  testimony  was  undisputed  thai  the  city  had 
used  the  water  from  all  these  hydrants  during 
all  this  time,  and  that  tbe  supply  was  ample 
for  sprinklinfl:  and  all  domestic  and  public  pur- 
poses except  the  extinguishment  of  fires.  Upon 
this  evidence  the  court  below  held  that  the  city 
was  not  liable  to  pay  anything  for  the  use  cif 
the  139  additional  hydrants.  The  court  then 
entered  a  decree  to  the  effect  that  the  trust 
deed  should  be  foreclosed,  and  that  the  tangible 
property  constituting  the  waterworks  should 
be  sold  to  pay  the  mortgage  debt;  that  the  city 
should  pay  $160  a  month  rental  for  each  of  the 
60  original  hydrants  as  long  as  it  continued 
to  use  the  water  from  them,  but  that  it  was  not 
liable  to  pay  to  the  receiver  any  rental  for  the 
use  of  the  water  from  tbe  139  additional  hy- 
drants; that  no  contract  based  on  ordinance 
No.  37  was  made  between  the  city  and  the 
Interstate  Gkis  Campany,  and  that,  if  it  had 
been  made,  it  would  have  been  void,  because 
it  was  beyond  tbe  powers  of  the  city,  and  that 
the  city  was  not  liable  to  pay  for  tbe  use  of  tbe 
water  from  any  of  the  hydrants  connected  with 
the  waterworks  for  any  longer  time  than  it 
chose  to  use  the  same.  This  it  the  decree 
which  these  appeals  challenge. 


Mtur:    L.    C.    Kravihoft     Cluurl 
Blood  Smith*  and  W.  H.  Rossinffton  for 

appellants. 

M6ur9,  J.  W.  Adj,  S.  B.  Peters,  J.  C. 
PoUoekt  and  J.  luek  LoTe,  for  appellee: 

The  common  council  of  defendant  city  does 
not  possess  the  power  to  grant  a  fianchise  or 
make  a  contract  with  a  priyate  corporation, 

? [ranting  the  exclusive  right  to  supply  water 
or  public  and  domestic  use  for  a  period  of 
twenty -one  vears,  and  it  cannot  bind  subse- 
quent councils  to  continue  to  receive  the  ser- 
vices to  be  performed  by  such  private  corpora- 
tion and  to  continue  to  pay  for  such  services. 

WyandotU  y.  Corrigan,  85  Kan.  31;  North- 
toestern  FkrtUmng  Co.  v.  Hyde  Park,  97  U.  S. 
659,  34  L.  ed.  1086;  Holyoke  Water-I^neer  Ch, 
V.  Lpman,B2  U.  8.  15  Wall.  500,  31  L.  ed.  188; 
Chenango  Bridge  Co.  v.  Binghamton  Bridge 
Co.  (**The  Bihghamtan  Bridg^\  70  U.  8.  8 
Wall.  51-76,  18  L.  ed.  187-14S;  Riie  y.  Minne- 
aota  dNW.R.  Cb.  66  U.  8. 858, 17  L  ed.  147; 
Hannibal  A  8L  J,  R.  Co,  v.  MtMouri  Riter 
Packet  Co.  135  U.  8.  371,  81  L.  ed.  785;  BaU 
St.  Louis  Gaslight  dt  C,  Co.  y.  BoMt  St.  Louis, 
47  HI.  A  pp.  411. 

The  defense  here  urged  can  be  interposed  in 
this  suit. 

Saginaw  Oaslight  Co.  v.  Saginaw,  38  Fed. 
Rep.  539;  Dill.  Mun.  Corp.  8  89;  Minium  y. 
Larue,  64  U.  8.  38  flow.  485,  16  L.  ed.  574; 
Richmond  County  Gaslight  Co.  y.  Middletown, 
59  N.  T.  338;  Daws  v.  New  York,  14  N.  T. 


I89flk 


Illiroib  Tbust  ft  SAvraes  Bank  t.  ABKAiraAs  Cnr. 


006:  Pmnii'lvania  R.  Oo.  v.  Canal  Ctnnn.  21 
Pa.  22;  Garriion  v.  Chicago,  7  Bias.  488;  Oale 
▼.  Kafatruuoo,  28  Mich.  844,  9  Am.  Rep.  80; 
Brenham  y,  Brenham  Water  Co,  87  Tex.  642; 
Altgelt  y.  8an  Antonio,  81  Tex.  486, 18  L.  K. 
A.  888:  Ikttenport  y.  Kleintehmidt,  6  Mont 
o03:  Colvm^fu  Waterworks  Oo,  ▼•  CMumfttu^ 
18  Kan.  99, 16  L.  R  A  854. 

So-called  ordinaDoe  Na  27  of  the  defendant 
riiy  was  not  enacted  hj  the  city,  bat  waa  re- 
jfctecl. 

MeOraeJeen  t.  San  lF)raneUoo,  16  Gal  691; 
Logantport  y,  f^gg,  20  Ind.  815;  Bieh  y,  Chi- 
cfigo,  59  111.  286;  Topeka  y.  Hunioon,  46  Kan. 
684;  CarroU  y.  WaU,  85  Kan.  86;  OroganY, 
^n  Francidco,  18  CaL  590;  Pimental  t.  8(in 
Frttnciwo,  21  CaL  851;  J%fw  t.  San  Frat^ 
eUco,  88  CaL  184. 

So>ra]led  ordinance  No.  27,  having  been  re- 
jected by  the  coudcU,  cannot  form  the  basis 
of  any  contract  upon  which  the  city  can  be 
bound. 

Da  Moines  Oa»  Co.  y.  Dos  Moines,  44  Iowa, 
505,  24  Am.  Rep.  756;  Terre  Haute  y.  Lake, 
43  Ind.  482:  Delphi  y.  Ewins,  86  Ind.  90,  10 
AnL  Rep.  12;  Aidiison  Street  B.  Co.  y.  Nave, 
38  Kan.  744. 

1  he  things  that  made  this  contract  claimed 
by  the  appellant  invalid  are:  First,  that  it  was 
never  made;  second,  that  the  council  had  no 
power  to  make  it;  third,  that  it  is  unlawful 
and  would  be  unlawful  if  executed  in  form. 

No  equitable  estoppel  can  eyer  arise  in  be- 
half of  one  claiming  uoder  an  unlawful  agree- 
ment; neither  can  a  contract  that  never  existed 
and  that  would  be  unlawful  if  it  existed,  be 
ratified. 

Thomas  y.  Biehmond,  79  U.  S.  12  Wall.  849, 
20  L.  ed.  458;  Litchfield  y.  BalUm,  114  U.  8. 
190,  29  L.  ed.  182;  Hedges  y.  Dixon  County, 
15t>  U.  S.  182,  87  L.  ed.  1044;  Prickett  y. 
Mareeline,  65  Fed.  Rep.  469;  Neumian  y.  Em- 
poria, 82  Ran.  456;  McCracken  y.  San  Fran- 
cisco, 16  Cal.  591. 

In  the  attempt  to  make  the  contract  In  ques- 
tion in  this  case,  and  erant  the  franchise,  as 
proyided  for  in  socallea  ordiDaooe  No.  27,  the 
cit^  was  not  engaged  in  a  purely  private  enter- 
prise, was  not  contracting  with  reference  to  its 
own  property,  but  was  attempting  to  engage  in 
a  public  enterprise  through  its  governmental 
fuDCtions,  and  the  franchise  attempted  to  be 
granted,  the  city  was  without  power  to  grant. 

Bichmond  Courtty  Qaslighi  Co.  y.  Middle- 
tovm,  59  N.  T.  228:  QaXe  y.  Kalamaeoo,  28 
Mich.  844,  9  Am.  Rep.  80;  Logan  y.  Pyne,  48 
Iowa,  524,  22  Am.  Bep.  261;  Davenport  v. 
Kleinschmidt,  6  Mont.  502;  Garrison  y.  Chi- 
cago, 7  Biss.  488;  Grand  Rapids  Electric  Light 
dk  P.  Co,  V.  Grand  Bapids  Electric  Light  dh  F. 
G.  Co.  83  Fed.  Rep.  659. 

If  the  power  did  exist  it  could  only  be  exer- 
cised by  ordinance  passed  in  conformity  with 
the  laws  of  the  state  of  Kansas. 

A  resolution  has  ordinarily  the  same  effect 
as  an  ordinance,  and  both  are  legislatiye  acts, 
but  a  resolution  is  an  order  of  a  special  and 
tem porary  character.  An  ordinance  prescri bes 
a  permanent  rule  of  conduct  or  government. 

SmaXley  y.  Yates,  41  Kan.  550;  17  Am.  A 
Fing.  £nc.  Law,  p.  285;  Blanchard  y.  Biasell, 
11  Ohio  St  96. 

The  common  councfl  can  only  contract  by 
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order,  resolution^  or  ordinance  passed  in  the 
manner  required  by  statute. 

Terre  Haute  y.  Lake,  43  Ind.  482;  Des  Moines 
Gas  Co,  y.  Des  Moines,  44  Iowa,  605,  24  Am. 
Rep.  756;  Atchison  Street  B.  Co,  y.  Nave,  88 
Kan.  744;  Newman  y.  Emporia,  82  Kan.  456; 
Sloan  y.  Beebe,  24  Kan.  848;  Barron  y.  Krdfs. 
41  Kan.  888;  Jk^hi  y,  Etans,  86  Ind.  90,  10 
Am.  Rep.  12. 

Void  acts  cannot  be  ratified  by  ordinance 
afterwards. 

Doughty  v.  Hope,  1 N.  T.  79;  PiBople,  Atty, 
Oen,,  y.  Jiaynard,  15  Mich.  468;  Story, 
Agency  §g  240.  241;  Dill.  Mun.  Corp.  §^  75- 
80:  McChacken  v.  San  Francisco,  16  Cal.  591. 

The  city  cannot  ratify  a  contract  which  it 
had  no  power  to  make. 

Hedges  v.  Diston  County,  150  U.  8.  182,  87 
L.  ed.  1044;  MUford  y.  Milford  Water  Co.  124 
Fa.  610,  8  L.  R.  A.  122. 

An  illegal  contract  is  not  legalized  by  the 
fact  that  somebody  who  has  invested  money 
will  lose  it  unless  the  contract  be  upheld. 

Thomas  v.  Richmond,  79  U.  S.  12  Wall.  849, 
20  L.  ed.  458;  Litchfield  y.  Ballou,  1 14  U.  8. 
190,  29  L.  ed.  182;  Hedges  y.  Di»m  Cdunty, 
supra. 

SaAbom*  Circuit  Judge,  delivered  the 
opinion  of  the  court: 

The  effect  of  the  decree  In  this  case  is  that 
the  city  is  not  liable  to  pay  the  rental  promised 
by  it  for  the  use  of  the  waterworks,  constructed 
by  a  priyate  corporation,  and  accepted  and 
used  by  the  city  for  many  years  under  a  sup- 
posed contract,  (1)  because  the  city  had  no 
power  to  yest  in  the  private  corporation  the  ex- 
clusive right  to  the  use  of  its  streets  for  the 
purpose  of  laying  pipes  to  conduct  water  to 
itself  and  its  inhabitants,  (2)  becauf^  it  had  no 
power  to  grant  the  right  to  use  its  streets  for 
that  purpose  for  the  term  of  twenty-one  years, 
and  (8)  because  the  ordinance  which  expressed 
the  terms  of  the  supposed  contract  was  not 
originally  passed  by  the  vote  of  a  majority  of 
the  members  elect  of  the  city  council. 

May  a  municipality  obtain  and  accept  the 
use  of  expensive  waterworks  under  a  contract 
by  which  it  ooyenants  to  pay  annual  rentals 
therefor,  and  to  grant  an  exclusive  privilege  to 
use  its  streets  for  that  purpose,  and  escape  the 
performance  of  all  its  coyenants,  because  it 
was  bevond  its  power  to  make  the  privilege 
which  It  granted  exclusive?  This  is  the  first 
question  presented  in  this  case.  Paragraph 
7185  of  the  General  Stotutes  of  Kansas  of  1889, 
which  was  in  force  when  the  contract  here  in 
question  was  made,  provided  "that  cities 
of  the  first,  second,  and  third  class  of  the  state 
of  Kansas  are  hereby  granted  full  power  and 
authority  on  behalf  of  such  cities  respectively 
to  contract  for,  and  procure,  waterworks  to  be 
constructed  for  the  purpose  of  supplying  the 
inhabitants  of  such  cities  with  water  for  do- 
mestic use,  the  extinguishment  of  fires  and  for 
manufacturing  and  K)r  other  purposes." 

It  is  settled  by  repeated  decisions  of  the 
highest  ludicial  tribunal  of  the  state  of  Kansas 
that  under  this  and  other  sections  of  the  stat- 
utes of  that  state  a  city  of  the  second  class  has 
authority  to  grant  a  franchise  to  a  person  or  a 
corporation  to  establish  waterworks  to  furnish 
the  city  and  its  inhabitants  with  water,  to 
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grant  the  privilege  of  using  its  streets  to  a  pri- 
■^ate  corporation  for  such  a  purpose,  and  to 
agree  to  pay  rental  to  it  for  the  use  of  its  hy- 
drants. Kan.  Gen.  Stat.  1889,  TT  787.  817, 
1401, 1402,  7185-7190;  Woody.  NationalWater- 
works  Co.  88  Ean.  990;  Burlington  Waterworks 
Go.  V.  Burlington,  43  Kan.  725;  Columbus 
Waterworks  Co.  v.  Columbus,  46  B[an.  686; 
Manley  v.  Emlen,  Id.  655;  Columbus  Water- 
icorks  Co.  v.  Columbus,  48  Kan.  99.  101,  15  L. 
R.  A.  854.  These  decisions  conclude  this  ques- 
tion here.  When  bo  question  of  general  or 
commercial  law,  and  no  quesiion  of  right  un- 
der the  Constitution  and  laws  of  the  nation,  are 
involved,  the  Federal  courts  uniformly  follow 
the  construction  of  the  Constitution  and  laws 
of  a  state  given  hy  its  highest  judicial  tribunal. 
This  rule  is  adhered  to  with  marked  tenacitv 
in  the  construction  of  state  statutes,  which 
measure  the  powers  and  liabilities  of  political 
and  municipal  organizations  of  a  state.  Mad- 
den V.  Lancaster  County,  27  tJ.  8.  App.  52t*, 
536,  12  C.  C.  A.  566,  570,  and  65  Fed.  Rep. 
188,  192.  and  cases  cited;  Detroit  v.  Osborne, 
185  U.  S.  492,  499,  84  L.  ed.  260,  262. 

This  city,  then,  had  the  power  to  grant  to 
.the  gas  company  the  privilej;e  of  using  its 
streets  for  water  pipes,  and  it  bad  power  to 
rent  hydrants  dt  that  company,  when  this  con- 
tract was  made.  For  the  purposes  of  this  dis- 
cussion, we  shall  concede  that  it  had  no  power 
to  make  the  privilege  of  the  gas  company  to 
use  its  streets  exclusive,  because  such  a  grant 
tends  to  create  a  monopoly.  The  general  rule 
is  that  the  legislature  alone  has  the  power  to 
make  exclusive  grants  of  this  character,  and 
that  this  authority  does  not  vest  in  the  munici- 
pality, unless  it  is  expressly  granted  to  it  by  its 
charter.  It  will  be  further  conceded  that,  if  a 
grant  of  a  similar  privilege  in  its  streets,  not 
exclusive,  had  been  subsequently  made  by  this 
city  to  another  corporation,  and  that  corpora- 
tion was  about  to  proceed  to  construct  another 
system  of  waterworks  in  this  city,  neither  the 
gas  company  nor  the  city  itself  could  maintain 
a  bill  to  enjoin  such  proceedings.  Since  it  was 
beyond  the  powers  of  the  city  to  make  the 
grant  of  the  privilege  exclusive,  that  portion 
of  the  grant  would  not  sustain  a  bill  to  restrain 
the  violation  of  its  terms.  Jaekson  County 
Horse  R.  Co,  v.  Interstate  Ripid  Transit  R,  Co. 
24  Fed.  Rep.  806,  810;  Omaha  Horse  R.  Co.  v. 
Cable  Tramway  Co.  80  Fed.  Rep.  824;  Saginaw 
Gaslight  Co.  v.  Saginaw,  28  Fed.  Rep.  529,  540; 
Long  V.  Duluih,  49  Minn.  280;  Mintum  v.  La 
Rue,  64  U.  S.  28  How.  485,  16  L.  ed.  574; 
WHght  V.  Nagle,  101  U.  S.  791.  25  L.  ed.  921. 
It  was  upon  the  principles  we  have  conceded, 
and  upon  the  authorities  iust  cited,  that  the 
court  below  seems  to  have  oased  its  conclusion 
that  the  exclusivenessof  this  grant  would  avoid 
the  entire  contract.  But  these  principles  and 
decisions  are  far  from  sustaining  the  position 
that,  after  this  contract  has  been  substantially 
performed  by  the  gas  company,  after  the 
waterworks  have  been  constructed  according 
to  its  terms,  and  after  the  city  has  accepted 
and  used  them  for  years,  and  has  thus  secured 
the  substantial  benefits  of  its  grant,  it  can  re- 
pudiate all  the  obligations  it  bad  the  power  to 
assume,  because  it  assumed  one  that  was  be- 
yond its  power.  The  conclusion  of  Judge 
Brewer  in  Jackson  County  Horse  R  Co.  v.  J^- 
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terstate  Rapid  Transit  R.  Go,  supra, — a  suit  to 
enjoin  the  railway  company  from  constructing 
a  second  street  railway  in  a  city, — at  page  310, 
**  that  so  much  of  the  ordinance  as  purported 
to  ^ve  exclusive  privileges  to  the  lessor  or  oom- 
plainant  was  beyond  the  powers  vested  in  the 
city  of  Kansas,  and  therefore  void," — points  to 
the  true  solution  of  the  question  under  consid- 
eration,    if  the  gas  company  stood  at  the  to 
itiation  of  the  execution  of  this  contract  do- 
fending  against  its  specific  performance,  on  the 
ground  that  the  city  had  no  power  to  make  its 
right  to  use  these  streets  exclusive,  that  de- 
fense might  deserve  some  consideration.     But 
now  the  gas    company  has  constructed   the 
works.     It  has  executed  the  contrMCt  on   its 
part  as  far  as  it  has  been  possible  for  it  to  be 
executed.    The  exclusivenessof  its  right  to  the 
use  of  ihe  streets  of  the  city  was  granted  for 
its  sole  benefit.     If  it  does  not  receive  this  ben- 
efit, the  city  suffers  no  loss.     The  only  eflTect 
upon  the  city  is  that  it  gets  the  waterworks  for 
a  less  price  than  it  agreed  to  pay  for  them.     No 
reason  occurs  to  us  why,  under  this  state  of 
facts,  the  gas  company  or  its  successors  may 
not  waive  the  receipt  of  the  exclusive  right, 
and  recover  the  remainder  of  the  consideration 
which  the  city  promised  to  pay  it    The  gram 
of  this  exclusive  right  was  neither  immoral 
nor  illeeal.    It  was  merely  ultra  vires.     We 
know  of  no  rule  of  law  nor  of  morals  which 
relieves  the  recipient  of  the  substantial  benefits 
of  a  partially  executed  contract  from  the  obli- 
gation to  perform  or  pay  that  part  of  the  con- 
sideration which  he  can  perform  or  pay,  he- 
cause  the  performance  of  an  insignificant  por- 
tion of  it  is  beyond  his  powers.    On  the  other 
hand,  the  true  rule  is,  and  ought  to  be,  the 
converse  of  that  proposition.    It  is  that  when 
a  part  of  a  divisible  contract  is  ultra  virrs. 
but  neither  malum  in  se  nor  malum  prohib- 
itum, the  remainder  may  be  enforced,    un- 
less it  appears  from  a  consideration  of  the 
whole  contract  that  it  would  not  have  been 
made   independently  of   the    part  which    is 
void.     Orfffon  Steam  Nat>,   Co.  v.  Winsor,  87 
U.  S.  20  Wall.  64.  70,  22  L.  ed.  816;  Reagan 
V.    Farmerif  Loan  db  T   Co.  154  U.   8.   862, 
895,  88  L.  ed.   1014,  1022;    Western  U.  TeUg. 
Co.  V.  Burlington  db  8.  W.  R.Co.n  Fed.  Rep. 
1,  4,  and  oases  cited  in  note  at  page  12;  Sagi- 
naw Oaslight  Co.  t.  Saginaw,  28  Fed.  Rep.  529. 
540.    There  is  no  such  appearance  in  tbis  case. 
There  is  nothing  in  this  contract,  or  in  the  sit- 
uation of  the  parties  to  it  when  it  was  made, 
to  indicate  that  the  exclusive  character  of  the 
right  to  lay  pipes  in  the  streets  of  this  city  for 
the  purpose  of  conveying  water  constituted  a 
materialpart  of  the  consideration  for  the  agree- 
ment.   There  is  nothing  to  show  that  the  city 
of  Arkansas  Citv  was  a  large  or  wealthy  city, 
or  that  corporations  or  individuals  were  crowd- 
ing forward  to  compete  for  the  privilege  of 
building  its  waterworks.    Its  population  did 
not  exceed  15,000,  and  it  was  probably  much 
less,  for  the  whole  number  of  votes  upon  the 
proposition  to  buy  the  waterworks  in  1891,  five 
years  after  this  contract  was  made,  was  only 
292.    There  is  but  one  reference  to  this  ex- 
clusive right  in  the  contract  itself,  and  that 
consists  of  the  mexe  word  ''exclusive"  before 
the  word  "privilege,"  in  the  2d  section  of  the 
ordinance.    It  does  not  appear  that  this  oo» 
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tract  would  not  have  been  made  and  performed, 
just  as  it  has  been,  if  this  word,  or  the  section 
Id  which  it  stands,  had  been  omitted  from  the 
ordmance^  Od  the  other  hand,  the  size  and 
character  of  the  city,  the  situation  of  the  par- 
ties at  the  time  the  agreement  was  made,  and 
the  contract  itself  aU  point  unmistakably  to 
the  opposite  conclusioo.  The  result  is  that  the 
fact  that  this  city  undertook  to  grant  to  the  gas 
company  an  ezclusiye  right  to  conduct  water 
in  pipes  through  its  streets  does  not  avoid  the 
entire  contract,  and  constitutes  no  defense  to  a 
claim  for  a  recovery  upon  the  other  covenants 
made  by  the  city,  after  it  has  received  and  ac- 
cepted from  Uie  gas  company  the  benefits  of 
the  substantial  performance  of  the  contract. 

Moreover,  the  city  is  in  no  position  in  this 
case  to  indst  upon  the  invalidity  of  the  exclu- 
sive character  of  thiserant,  if  that  could  avoid 
its  entire  contract     The  city  is  not  endeavor- 
ing to  construct  waterworks  or  to  lay  pipes  in 
its  streets  in  violation  of  its  eiclusive  grant  to 
the  gas  company,  nor  is  anyone  attemplinff  to 
do  so  under  its  license  or  by  its  permission. 
No  one  seeks  to  infringe  this  exclusive  grant. 
In  practical  effect  it  stands  unchallenged,  and 
may  ever  continue  to  be  so.     Until  it  is  chal- 
lenged bv  the  act  or  endeavor  of  someone  who 
seeks  to  infringe  it,  its  validity  or  invalidity  is 
a  moot  question,  on  account  of  which  the 
courts  ought  not  to,  and  will  not,  avoid  any 
part  of  the  contract     No  one  who  does  not  in- 
fringe or  threaten  to  infringe  the  ezclusiveDess 
of  the  grant  in  a  contract  made  by  a  munici- 
pality can,  after  the  substantial  performance 
of  the  contract  by  the  grantee,  be  heard  to  say 
that  the  contract  or  the  grant  is  void  on  ac- 
count of  the  exclusive  character  of  the  latter. 
Columbus   WatertDorka    Co.   v.    CMumbtu^  48 
Kan.  99,  112,  15  L.  R  A.  864;  Dodge  v.  Coun- 
cil  Eluffi,  67  Iowa,  660,  666;  Bellewe  Water 
Co,  V.  Bdletue  (Idaho)  86  Pac.  693,  696;  East 
St.  Louis  V.  East  St.  Louis  Qastight  &  G.  Co. 
08  111.  416,  88  Am.  Rep.  97;  Decatur  Gaslight 
ik  a  Co.  V.  Decatur,  24  fll.  App.  644,  647; 
Santa  Ana  Water  Co.  v.  Ban  Buenatentura, 
56  Fed.  Rep.  839,  847;  Grant  v.  Davenport,  86 
Iowa,  896.  406. 

But  it  is  insisted  that  this  contract  is  beyond 
the  powers  of  this  city,  and  void,  because  it 
grants  the  right  to  use  the  streets  of  the  city  to 
the  water  company,  and  promises  to  pay  rental 
for  the  hydrants,  for  twenty-one  y^rs.  The 
proposition  on  which  this  contention  rests  is 
that  the  members  of  the  city  council  are  trus- 
tees for  the  public;  that  they  exercise  legisla- 
tive powers;  and  that  they  can  make  no  n'ant 
and  conclude  no  contract  which  will  bind  the 
city  beyond  the  terms  of  their  offices,  because 
such  action  would  circumscribe  the  legislative 
powers  of  their  successors,  and  deprive  them 
of  the  right  to  their  unrestricted  exercise  as  the 
exigencies  of  the  times  might  demand.  There 
are  two  reasons  why  this  proposition  cannot  be 
successfully  maintained  in  this  case: 

First,  it  ignores  the  settled  distinction  be- 
tween the  governmental,  or  public,  and  the 
proprietary,  or  business,  powers  of  a  munici- 
pality, and  erroneously  seeks  to  apply  to  the 
exercise  of  the  latter  a  rule  which  is  only  ap- 
plicable to  the  exercise  of  the  former.  A  city 
has  two  classes  of  powers, — the  one  legislative, 
public,  governmental,  in  the  exercise  of  which 
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it  is  a  sovereignity  and  governs  its  people;  the 
other,  propnetary,  quasi  private,  conferred 
upon  it,  not  for  the  purpose  of  governing  its 
people,  but  for  the  private  advantage  of  the 
inhabitants  of  the  city  and  of  the  city  itself  as 
a  legal  personality.  In  the  exercise  of  the 
powers  of  the  former  class  it  is  governed  b^ 
the  rule  here  invoked.  In  their  exercise  it  is 
ruling  its  people  and  is  bound  to  transmit  its 
powers  of  government  to  its  successive  sets  of 
officers  unimpaired.  But  in  the  exercise  of  the 
powers  of  the  latter  class  it  is  controlled  by  no 
such  rule,  because  it  is  actipg  and  contracting 
for  the  private  benefit  of  itself  and  its  inhab- 
itants, and  it  mav  exerdse  the  business  powers 
conferred  upon  ft  in  the  same  way,  and  in  their 
exercise  it  is  to  be  governed  by  the  same  rules 
that  govern  a  private  individual  or  corpora- 
tion.. Dill.  Mun.  Corp.  8d  ed.  §  66,  and  cases 
dted  in  the  note;  Safety  Insulated  Wire  A  C. 
Go.  T.  BaUimore,  18  C.  G.  A.  876,  877,  878,  66 
Fed.  Rep.  140,  148,  144,  26  U.  8.  App.  168; 
San  Franeiseo  Gas  Co.  v.  San  Frandseo,  9  Gal. 
468,  468,  469;  Com.  v.  Philadelphia,  132  Pa. 
288:  New  Orleans  GaOighi  Co.  v.  New  Orleans, 
42  La.  Ann.  188,  192;  Taooma  Hotel  Co.  v. 
Tacoma  Light  d  W.  Co.^  Wash.  816,  826.  14 
L.  R  A.  669;  Wagner  y.  Boek  Island,  146  111. 
189,  164,  165,  21  L  R  A.  619;  Vineennes  v. 
Citizemf  Gaslight  Co.  182  Ind.  114, 126,  16  L. 
R  A.  486;  Indianapolis  v.  Indianapolis  Gas- 
light d  a  Co.  66  lod.  896.408;  Stale,  Bead,  v. 
Atlantic  City,  49  N.  J.  L.  658,  662.  In  con- 
tracting for  waterworks  to  supply  itself  and 
its  inhabitants  with  water,  the  city  is  not  exer- 
cising its  governmental  or  legislative  powers, 
but  its  business  or  proprietary  powers.  The 
purpose  of  such  a  contract  is  not  to  govern  its 
mhabitants,  but  to  obtain  a  private  l^neflt  for 
the  city  itself  and  its  denizens.  1  Dill.  Mun. 
Gorp.  §  27:  Cincinnati  v.  Cameron,  88  Ohio 
St.  886,  867;  Safety  Insulated  Wire  d  C.  Co. 
Y,  Baltimore,  supra,  and  cases  cited  under  it. 

Second,  the  powers  granted  to  this  city  by 
the  legislature  of  the  state  of  Kansas  to  contract 
for  and  procure  waterworks  are  plenary  and 
unlioiitea  save  by  the  duty  to  exercise  them 
with  reasonable  aiscretion,  and  it  is  not  the 

{>rovince  of  a  court  to  contract  or  clip  the 
egislative  grant  The  words  of  that  grant 
are,  "full  power  and  authority  to  contract  for 
and  procure  waterworks  to  be  constructed  for 
the  purpose  of  supplying  the  inhabitants  of 
such  cities  with  watcr.'*^  It  cannot  but  be 
clear  to  all  who  are  familiar  with  the  condition 
of  cities  of  the  second  class— cities  whose  pop- 
ulation was  between  2,000  and  16,000— in  the 
state  of  Kansas,  in  1872,  when  this  grant  was 
made,  that  it  was  not  the  intention  of  the 
legislature  of  that  state  to  limit  the  terms  of 
these  contracts  to  the  single  year  during  which 
the  terms  of  office  of  the  members  of  the  city 
councils  continued.  The  cities  were  youn^ 
and  poor,  but  they  were  ambitious  and  san 
guine.  They  did  not  have  the  ready  money  to 
construct  the  wate works  which  the  hcalih  and 
comfort  of  their  inhabitants  required.  It  is 
hardly  possible  that  any  individual  or  corpora- 
tion could  have  been  induced  to  expend  the 
thousands  of  dollars  required  to  construct  such 
works  as  have  been  built  in  thisciiy  in  consid- 
eration of  the  right  to  use  the  streets  of  the  cily 
for  that  purpose,  and  of  the  promise  of  rental 
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for  its  hydrants  for  the  limited  term  of  a 
flin^e  year.  These  facts  the  members  of  the 
legislature  must  have  known  and  they  un- 
doubtedly granted  this  plenary  power  to  con- 
tract for  toe  very  purpose  of  enabling  the 
cities  to  procure  a  supply  of  water  for  their 
inhabitants  by  grants  of  privileges  to  private 
parties  to  use  their  streets  for  that  purpose  for 
a  reasonable  term  of  years,  and  by  covenants 
to  pay  rentals  for  hydrants  for  a  like  term.  In 
any  event,  the  legislature  made  this  grant,  and 
it  thereby  vested  in  the  mayor  and  council  of 
the  city  the  right  to  make  such  contracts  for 
such  terms  as,  in  their  discretion,  they  thought 
proper.  There  is  nothing  in  this  record  to 
show  that  the  mayor  and  city  council  of  Ar- 
kansas City  either  exceeded  their  authority  or 
abused  the  discretion  which  the  legislature 
gave  them  when  they  fixed  the  term  of  the 
contract  in  this  case  at  twenty-one  years. 
Ample  power  was  granted  to  cities  of  the 
second  class  of  the  state  of  Kansas  by  §  7185, 
Kan.  Qen.  Stat.  1889,  to  grant  the  right  to 
the  use  of  their  streets  to  lay  water  pipes  and 
to  pay  hydrant  rentals  for  reasonable  terms 
longer  than  the  year  during  which  their  mayors 
and  councilmen  held  their  offices,  and  there  is 
nothing  in  this  record  to  show  that  twenty-one 
years  was  an  unreasonable  time  for  the  term 
of  such  a  contract.  Wood  t.  National  Water- 
uforks  Co,  88  Kan.  690,  597;  Burlington  Water- 
utorkM  Co,  T.  Burlington^  48  Kan.  725,  728; 
Manley  v.  Emlen,  46  Kan.  655;  Columbu* 
Watencorks  Co,  v.  Columhvs,  Id.  666;  Columbvs 
Waterworks  Co.  v.  Columbus,  48  Kan.  99,  118, 
15  L.  K.  A.  864;  Atlantic  City  Waterworks  Co. 
V.  Atlantic  City.  48  N.  J,  L.  878;  Fergus  Falls 
Water  Co.  ▼.  Fergus  Falls,  65  Fed.  liep.  586. 
591;  Ung  t.  DulutK  49  Minn.  280;  WaUa 
Walla  Water  Co.  v.  WaUaWaUa,  60  Fed.  Rep. 
957,  960;  Indianapolis  v.  Indianapolis  Oaslight 
d  C,  Go.  66  Ind.  896,  407;  Vincennes  v.  Oiti- 
tent^  Gaslight  Co.  182  Ind.  114,  124,  125,  16  L. 
R.  A.  485. 

If,  upon  general  principles,  there  was  anv 
doubt  that  the  defenses  of  ultra  tires,  whicn 
have  been  considered,  could  not  be  maintained 
in  this  suit,  the  repeated  decisions  of  the  highest 
judicial  tribunal  of  the  state  of  Kansas  upon 
these  questions  would  compel  that  conclusion. 
In  Burlington  Waterworks  Co.  v.  Burlington, 
supra,  the  citv  of  Burlington  had  granted  to 
the  waterworks  companv  the  right  to  use  its 
streets  for  twenty  years,  but  had  reserved  the 
right  to  buy  the  works  at  an  appraised  value 
at  the  end  of  each  five  vears,  and  had  agreed 
to  pay  rental  for  a  certain  number  of  hydrants 
meanwhile.  The  supreme  court  of  Kansas 
said :  '  'In  our  opinion  cities  of  the  second  class 
have  the  right  and  the  power  to  provide  for 
supplying  themselves  and  the  inhabitants  of 
such  cities  with  water  in  the  manner  in  which 
such  right  and  power  were  exercised*  in  the 
present  case,  and  in  varioui  other  ways."  48 
Kan.  728. 

In  Manley  v.  Emlen,  supra,  the  city  of 
Atchison  had  made  a  contract  in  1880  with  one 
Watts,  by  which  it  granted  to  him  the  right  to 
use  its  streets  for  the  purpose  of  conducting 
water  through  them  in  pipes  for  twentvfive 
years,  and  had  promised  to  pay  rental  for 
certain  hydrants  during  that  time.  In  1887  the 
city  levied  a  tax  to  pay  these  ren  tals,  and  one 
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Manley  brought  a  suit  to  enjoin  its  collection. 
The  supreme  court  of  Kansas  said:  *'In  1880, 
when  tne  city  of  Atchison,  which  was  then  a 
city  of  the  second  class,  provided  by  ordinance 
for  giving  to  Sylve»*ter  Watts,  and  to  his  suc- 
cessors and  assigns,  the  right  to  furnish  water 
to  the  city  of  Atchison  and  to  its  inhabitanta 
for  compe'nsation,  and  upon  certain  terms  and 
conditions,  the  city  certainly  had  the  power  to 
do  so  and  to  make  a  valid  contract  wiUi  Watts 
for  that  purpose." 

In  Columbus  Waterworks  Co.  v.  Columbus,  46 
Kan.  666,  667,  678.  the  city  of  Golumbas 
made  a  contract  in  1886  with  Long  and 
Doubleday  and  their  assigns,  the  waterworks 
company,  by  which  it  granted  to  them  the 
exclusive  right  to  construct  and  maintaiD 
waterworks  in  that  city  for  ninety-nine  years, 
and  promised  to  pay  them  $60  a  year  for  the 
use  of  each  of  at  least  50  hvdrants  for  the 
term  of  twenty-one  years,  'the  waterworks 
were  built  and  accepted  under  this  contract, 
and  the  city  levied  taxes  for  and  paid  the  rental 
for  the  years  1888,  1889,  and  1890,  but  refused 
to  levy  any  taxes  or  to  pay  the  rental  for  the 
year  1891.  The  waterworks  company  applied 
for  a  mandamus  to  compel  the  city  to  levv  the 
necessary  taxes  to  pay  this  rental,  and  the 
supreme  court  sustained  its  petition,  and  or- 
dered the  mandamus  to  issue.  In  Columbus 
Waterworks  Co.  v.  Columbus,  48  Kan.  99,  15 
L.  R  A.  854,  the  same  waterworks  company 
applied  to  the  court  to  compel  the  same  city  to 
levy  the  necessary  taxes,  to  pay  the  hydrant 
rental  under  the  same  contract  for  the  year 
1892.  and  the  city  answered  that  it  had  refused 
to  receive  or  use  any  of  the  water  from  these 
hydrants  after  August  15,  1891.  But  the  au 
preme  court  nevertheless  issued  the  mandamus, 
and  compelled  the  levy  of  the  tax  and  the 
payment  of  the  rental.  These  decisions  con- 
clude the  discussion  of  these  questions.  Mad- 
den V.  Lancaster  County,  27  XJ.  S.  App.  528, 
586,  12  C.  0.  A.  566,  570,  and  65  Fed.  Rep.  188. 
192.  and  cases  cited. 

Another  objection  to  the  validity  of  this  con- 
tract is  that  ordinance  No.  27,  wnich  contains 
the  terms  of  the  agreement,  was  never  passed, 
but  was,  in  fact,  defeated,  by  the  city  council 
of  Arkansas  City  because  that  ordinance  did 
not  receive  a  majority  of  the  votes  of  the  mem- 
bers elect  of  the  council.  Let  it  be  conceded 
that  the  ordinance  did  not  pass,  and  that  it  was 
defeated  when  it  was  presented  to  the  council 
for  action  on  December  28,  1886.  Kan.  Qen. 
Btat.  ^  765.  Does  this  fact  establish  the  propo^ 
sition  that  this  ordinance  does  not  express  the 
terms  of  a  contract  made  between  these  parties? 
The  ordinance  was  approved  bv  the  mayor,  it 
was  spread  upon  the  records  of  the  dtv  coun- 
cil, and  it  was  treated  as  evidence  of  the  con- 
tract between  the  city  and  the  gas  company 
until  after  the  waterworks  hsd  been  con- 
structed and  accepted,  until  after  the  mortgage 
of  $150,000  had  been  placed  upon  it,  and  until 
after  the  city  had  paid  rentals  for  the  hydrants 
under  it  for  more  than  four  years.  Theordi 
nance  provided  ($  17)  that  the  Interstate  Gas 
Company  should  give  a  bond  for  the  faithful 
completion  of  the  works,  as  specified  in  §  2. 
and  that  it  should  take  effect  on  Its  publica- 
tion and  acceptance  in  writing  by  the  gas  com 
pany  (g  28).    On  February  12. 1886.  the  gas 
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company  presented  to  the  city  couDCil,  aDd 
thai  body  received  in  open  session,  its  written 
acceptance  of  the  ordinance,  and  its  bond  for 
the  faithful  completion  of  the  work.  On  the 
same  day  the  city  council  approved  the  selec^ 
tion  of  the  water  supply  msde  by  the  gas  com- 
pany, and  during  the  construction  of  the  wa- 
teTinroxka  its  committee  located  the  various 
hydrants  upon  the  mains.  The  gas  company 
bailt  and  put  the  waterworks  into  operation, 
and  on  January  17, 1887,  that  body  passed  this 
resolution : 

**Tbat  the  waterworks  erected  by  the  Inter- 
state Qh9  Company  under  ordinance  ^o  27  be, 
and  are  hereby,  accepted  by  the  dty;  said  ac- 
ceptance to  date  from  Oct.  1,  1886,  the  same 
having  been  finished  and  ready  for  operation 
since  Sept  17, 1886;  and  that  the  Interstate  Gas 
Conapany,  its  successors  and  assigns,  be,  and 
are  hereby,  released  from  the  bond,  and  from 
all  liabilities  under  such  ordinance,  as  far  as 
the  construction  of  such  works  is  concerned." 
Was  there  no  contract  here?    A  propai- 
tion  made  by  one  contracting  party  and  ac- 
eepted  by  the  other  constitutes  a  contract.    It 
evidences  the  meeting  of  their  minds  upon  the 
terms  of  iheir  agreement,  and  binds  Uiem  both. 
If  ordinance  No.  27  had  been  duly  passed,  it 
^vonld  have  been  nothing  more  than  an  offer 
by  the  city  to  make  the  grant  and  contract 
upon  the  terms  set  forth  therein.    If,  after  its 
passage,  it  had  been  accepted  and  acted  upon 
hy  the  gas  company,  it  would  have  become  an 
irievMcable  contract.     Chicago  y.  Shddon.  76 
XJ*  8.  9  Wall.  50,  19  L.  ed.  594;  New  OrUans 
T.  Great  Southern  Tdeph.  dt  TeUg.  Co,  40  La. 
Ann.  41;  Cam.  ▼.  Proprietoreqf  New  Bedfcrd 
Bridge^  2  Gray,  889;  Kan9M  v.  Corrigan,  86 
Mo.  67.    It  can  make  no  difference  in  the  legal 
effect  of  such  an  acceptance  whether  the  one 
party  or  the  other  makes  the  offer.    If  the  gas 
company   had   offered   to  enter  into  a  con- 
tract with  the  city  on  the  terms  contained  in 
the  ordinance,  and  the  city  had  accepted  and 
acted  upon  that  proposition,  the  contract  would 
have  t)een  as  binding  and  irrevocable.    But 
that  was  exactly  what  these  parties  did.    The 
ordinance  stooa  spread  upon  the  records  of  the 
council,  but  it  had  never  been  passed  by  that 
body.    On  February  12, 1887,  the  gas  com pany 
filed  with  the  council,  and  that  body  received 
in  open  session  its  written  acceptance  of  the 
terms  of  the  contract  set  forth  in  the  defeated 
ordinance,  and  its  bond  to  complete  the  water- 
works  as  provided  thereia    That  acceptance 
and  bond  constituted  as  perfect  an  olTer  on  the 
part  of  the  gas  company  to  enter  into  a  contract 
on  the  terms  of  that  ordinance  as  it  could  have 
made.     On  January  17,  1887,  the  city  council 
resolved   'that  the  waterworks  erected  t^  the 
Interstate  Oas  Company  under  ordinance  No. 
27  be  and  hereby  are,  accepted  by  the  city." 
That  resolution  and  the  actual  acceptance  and 
use  of  the  works  by  the  city,  were  as  perfect 
and  complete  an  acceptance  of  this  proposition 
of  the  gas  company  as  it  was  possible  for  the 
city  to  have  made.    It  was  conclusive  evidence 
that  the  minds  of  the  parties  had  met  upon  the 
terms  of  a  contract  set  forth  in  the  ordinance, 
and  from  that  time  forth,  if  not  before,  the 
contract   became   complete  and   irrevocable. 
There  is  no  escape  from  this  conclusion  on  the 
ground  that  the  city  could  offer  and  accept 
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this  contract  by  ordinance  only.    The  legis- 
lature granted  to  the  city  full  power  and  au- 
thority to  contract  for  the  construction  of  these 
waterworks,  and  it  nowhere  prescribed  the 
mode  by  which  the  city  should  authorize  or 
make  the  contract.    It  is  common  learning 
that  where  a  statute  authorizes  action  by  the 
legislative  body  of  a  city,  and  does  not  require 
such  action  to  be  taken  by  ordinance,  it  may 
be  talien  by  a  vote  upon  a  motion  or  by  the 
passage  of  a  resolution.    Bmalley  v.  Tates,  86 
Ean.  519,  524;  A  tehiMon  Fd,  of  Edu.  v.  De  Kay, 
148  U.  S.  591.  596,  598,  699, 87  L.  ed.  573-676; 
Brady  v.  Bayonne,  57  N.  J.   L.   379;  State, 
Courts,  V.  Newark  Bd.  of  HealtK  54  N.  J.  L. 
S25,  829;  Qreen  Bay  v.  Orauri«,50  Wis.  2()4, 207; 
1  Dill.  Mun.  Corp.  4th  ed.  g  307.  and  notes; 
State.  Van  Vorst,  v.  Jer$ey  City,  27  N.  J.  L. 
493;  State.  Butler,  v.  Pdnwie,  44  N.  J.  L.  171; 
MercfianUt  Union  Barb  Wire  Co,  v.  Ohieogo, 
B.  d  Q.  R  Co.  70  Iowa,  106.  108;  Softer  v. 
Philadelphia   86  Pa.  281;  San  Ptaneieeo  Oa§ 
Co.  V.  San  Franeieeo,  6  Oal.  ItfO;  First  Munic- 
ipality y.  Cutting,  4  La.  Ann.  835;  Crawfords 
ville  V.  Braden,  13i)  Ind.  149.  14  L.  R  A.  268; 
MeOatock  v.  Omaha,  40  Neb.  64.  82;  Arka- 
delphia  Lumber  Co.  v.  Arkndelphia,  56  Ark. 
870,  872;  State,  Ooogam,  v.  Barbour,  53  Conn. 
76.  55  Am.  Rep.  65;  Nieoll  v.  Sands.  181  N.  Y. 
19,  23;  State  v.  Henderson.  88  Ohio  St  644: 
Qreen  v.  Caw  May,  41  N.  J.  L.  45,  47,  48. 
There  is  nothing  in  Newman  v.  Emfioria.  82 
Kan.  466.  in  conflict  with  this  rule.     That 
case  simply  held  that  where  a  charter  requires 
certain  acts  to  be  done  by  ordinance,  they  can- 
not be  done  by  resolution.     Atchison  Bd,  qf 
Edu,  V.  De  Kay,  148  U.  8.  691,  598,  599.  87 
L.  ed.  673,  575.  676.    Nor  is  there  any  restric- 
tion upon  the  action  of  the  city  council  of 
Arkansas  City  in  entering  into  this  contract  in 
the  proviso  to    g  799  of  Oeneral    Statutes, 
of  Kansas,  1889.     Carleton  v.  Washington,  38 
Ean.  726.    The   result  is  that   the   city  of 
Arkansas  City  made  an  irrevocable  contract 
with  the  Interstate  Gas  Company,  the  terms  of 
which  are  evidenced  by  ordinance  No.  27.  and 
that  none  of  the  provisions  of  that  contract 
which  are  in  question  in  this  suit  are  invalid 
on  the  ground  that  the  city  exceeded  its  pow- 
ers in  making  the  contract. 

A  single  question  remains.  Is  the  city  liable 
to  pay  to  the  receiver  any  rental  for  the  use  of 
the  129  hydrants  located  upon  the  mains  of 
the  waterworks  and  their  extensions  after  Sep- 
tember 1,  1886,  under  the  orders  of  its  coun- 
cil? The  bank,  the  complainant  in  this  suit, 
insists  that  the  court  below  erred  In  consider- 
ing this  question  at  all  in  this  suit  upon  the 
application  of  the  receiver  without  pleadings, 
and  that  its  findings  and  decree  in  this  regard 
should  be  reversed  on  this  ground.  The  ma- 
jority of  the  court  are  of  the  opinion  that  the 
court  acted  rightly  in  not  allowing  a  recovery 
in  this  suit  for  any  of  the  extra  hydrant  rentr 
als,  and  that  the  question  of  the  liability  of 
the  city  for  such  hydrant  rentals  should  be 
left  to  be  determined  hereafter  unaffected  by 
any  of  the  proceedings  in  this  suit,  if  any  per- 
son shall  hereafter  demand  against  the  city  a 
right  to  such  rentals.  The  writer  of  this 
opinion  is  unable  to  concur  in  that  view,  nor 
do  the  majority  of  the  court  concur  with  him 
in  tiie  views  expressed  in  the  remainder  of  this 
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opinion.  It  seems  to  him  tbat  the  contention 
of  tbe  bank  tbat  the  court  erred  in  consider- 
ing and  determining  tbis  question  at  all  witb- 
out  pleadings,  on  a  mere  motion  of  tbe  re- 
ceiver for  an  order  of  tbe  court  directiog  tbe 
city  to  pay  tbe  rentals  sboiild  not  now  be  sus- 
tained. It  is  made  for  tbe  first  time  in  tbis 
court.  Tbe  course  of  proceedings  in  tbe  court 
bolow  was  tbis:  On  tbe  motion  of  tbe  bank 
Tbat  court  bad  rendered  a  decree  wbicb  pro- 
vided that  tbe  city  should  pay  to  tbe  receiver 
tbe  rental  fixed  by  the  contract  on  tbe  60  hy- 
drants ordered  by  tbe  original  ordinance,  and 
that  tbe  bank  and  the  receiver  might  apply  to 
tbe  court  for  orders  for  the  payment  of  tbe 
rental  of  the  additional  hydrants.  Under  tbis 
decree  the  receiver  made  an  application  for 
such  an  order  by  motion.  No  objection  was 
made  to  this  method  of  presenting  tbe  ques- 
tion. A  large  amount  of  testimony  was  taken, 
a  full  bearing  was  bad  upon  tbe  application, 
and  tbe  court  decided  it  upon  its  merits.  It  is 
true  tbat  the  record  does  not,  io  terms,  state 
that  the  bank  appeared  at  tbis  bearing,  but  it 
does  show  that  the  receiver  was  appointed  on 
its  application;  that  the  attorneys  of  the  bank 
were  the  attorneys  of  the  receiver;  that,  as 
such  attorneys,  they  conducted  the  examina- 
tion of  the  witnesses  upon  tbis  bearing,  and 
that  no  objection  was  interposed  by  them,  or 
by  any  of  the  parties  to  this  suit,  to  tbe  dispo- 
sition of  this  matter  made  by  tbe  court,  either 
because  no  pleadings  had  been  filed,  or  on  any 
other  ground  whatever.  The  court  below 
would  undoubtedly  have  required  pleading 
and  tbe  framing  of  issues  here,  if  any  party  in 
interest  bad  requested  it  The  record  con- 
clusively shows  that  oo  one  was  surprised 
upon  the  trial  of  this  Issue  by  the  lack  of 
pleadings,  tbat  the  attorneys  and  the  parties 
who  participated  in  it  perfectly  understood  the 
issues,  and  that  the  receiver  and  tbe  city  tried 
the  question  in  dispute  out  upon  the  merits, 
and  obtained  its  decision.  Tbe  complainant, 
whose  attorneys,  as  representatives  or  the  re 
oeiver,  made  toe  motion  for  tbis  bearing,  and 
pressed  it  (o  a  decisioo,  was  bound  to  tase  no- 
tice of  these  proceedings,  and  to  place  its  ob- 
jection to  them,  if  it  had  any,  before  tbe  trial 
court  It  could  not  lie  dormant  until  tbat 
court  bad  investigated  and  decided  tbe  issue, 
aod  then  adopt  tbe  decision,  if  favorable,  and 
repudiate  it,  if  fatal,  to  its  claim.  It  is  now 
too  late  for  it  to  present  tbis  objection  for  the 
first  time  in  this  court  Moreover,  the  ques- 
tion decided  by  the  court  below  was  germane 
to  tbe  issue  in  this  suit  and  its  decision  was 
necessary  to  a  full  determination  of  tbe  rights 
of  the  parties  to  the  suit  in  the  subject-matter 
of  tbe  action.  Tbe  mortgage  prqvided  that, 
in  case  of  default,  the  trustee,  by  itself  or  a 
receiver  appointed  by  tbe  court,  should  take 
possession  of  the  waterworks,  operate  them, 
and  collect  the  income  thereof.  The  bill 
prayed  that  the  receiver  should  have  power 
to  collect  of  tbe  city  tbe  rentals  due  under 
ordinance  No.  27.  Tbe  order  appointing 
tbe  receiver  directed  him  to  collect  all  hydrant 
rentals  due  from  the  city  for  tbe  use  of  tbe 
water.  Tbe  question  as  to  tbe  amount  of 
these  rentals  due  arose  between  tbe  defendant 
city  and  the  receiver.  Perhaps  tbe  latter 
mieht  have  brought  an  action  agfiinst  the  de 
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fendant  to  recover  these  rents,  but  the  neces- 
sary parties  to  such  an  action  were  already  in 
the  court  below,  and  another  suit  to  determine 
tbat  question  was  certainly  unnecessary.  Pos 
siblv,  tbe  defendant  city  might  have  objected 
to  this  method  of  treating  this  question,  but  tt 
did  not  do  so.  It  consented  to  its  trial  by  the 
court  below,  and  now  demands  its  decision 
here  upon  the  merits.  Tbe  receiver  and  tbe 
defendant  very  properly  tried  tbe  dispute  upon 
its  merits  before  the  court,  which  already  bad 
jurisdiction  of  the  subject-matter  and  of  the 
parties,  and  tbat  court  heard  and  decided  it 
The  settled  rule  in  equity  is  tbat,  * 'having 
properly  acquired  jurisaiction  over  the  subject 
for  a  necessary  purpose,  it  was  the  duty  of  tbe 
court  to  proceed  and  do  final  and  complete 
justice  between  the  parties,  where  it  could  as 
well  be  done  in  tbat  court  as  in  proceedings  at 
law."  Tayloe  v.  Merchant^  F,  In*,  Co,  60  U. 
S.  9  How.  890,  404,  18  L.  ed.  187,  192. 

I  turn  to  the  merits  of  the  question.    Tbe 
city  of  Arkansas  City  made  a  contract  with 
tbe  Interstate  €kis  Company  for  the  lease  of 
hydrants  from  tbe  system  of  waterworks  to  be 
constructed  by  the  latter  company.    The  sas 
company  agreed  to  erect  the  necessary  works, 
to  lay  81  miles  of  water  pipes  of  specified  di- 
mensions, and  to  connect  60  hydrants  there- 
with, or  any  number  above  that  amount  that 
should  be  ordered  by  the  city  council,  and  to 
place  them  wherever  the  city  should  direct. 
"provided,  tbat  whenever  the  additional  hy- 
drants so  ordered  shall  necessitate  an  cxlen- 
sion  of  the  mains  beyond  8^  miles,  the  number 
of  hydrants  so  ordered  or  the  private  con- 
sumption to  be  secured  or  jointly  are  sufficient 
to  justify  the  additional  outlay.'*^  Sections  2,  5. 
The  contract  provided  that  the  water  pipes  on 
the  extensions  beyond  the  8^  miles  should  "be 
of  any  size  not  less  than  4  inches  in  diam- 
eter, laid  as  the  city  may  direct."    Section  6. 
The  city  agreed  by  tbe  contract  to  pay  tbe 
sum  of  $60  per  annum  for  each  of  the  first  60 
hydrants  to  be  erected,  "as  well  as  for  every 
additional  hydrant  in  excess  of  said  number 
during  the  term  of  this  contract"    Section  9. 
From  time  to  time,  after  tbe  original  works  were 
erected,  the  city  ordered  these  works  extended, 
and  directed  additional  hydrants  to  be  erected, 
or  duly  accepted  offers  to  extend  the  works, 
and  to  erect  additional  hydrants  made  by  the 
gas  company,  or  by  its  successor,  the  water 
company,  until  there  were  about  thirteen  miles 
of  pipes  and  179  hydrants  in  the  system.    Tbe 
extensions  were  made  with  pipes  4  inches  in 
diameter  and  each  of  the  additional  129  hy- 
drants was  located  and  erected  by  tbe  order  of, 
and  under  the  direction  of,  the  dty  counciL 
and  every  one  of  them  was  duly  accepted  ana 
used  by  the  city.    Some  of  the  orders  for  these 
additional    hydrants    provided  that  the  city 
wodld  pay  but  $80  per  annum  rent  for  the  first 
three  or  five  years  of  their  service,  and  the  city 
paid  rent  for  each  of  them  from  the  time  of 
their  acceptance  until  the  1st  day  of  October. 
1891.     Since  that  day  it  has  continued  to  use 
the  hydrants  as  before,  but  it  refused  to  pay 
any  rent  for  them  on    the  ground  that  tbry 
were  not  efficient  in  extinguishing  fires.     Tbe 
evidence  on  which  this  claim  is  based  conclu- 
sively shows  that,  if  they  were  not  efficient,  it 
was    not    because   tbe  waterworks  were  not 
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fnaintained  in  as  eflSdeDt  a  contHtion  as  when 
these  hydrants  were  accepted,  but  it  was  solely 
because  the  mains  od  the  eztensioDS  were  too 
•mall,  and  the  hydrants  were  badly  located. 
The  city  is  driven  by  this  evidence  to  this  po- 
sition :  To  defend  against  its  liability  for  these 
lents,  it  most  maintain  that  if,  on  account  of 
the  size  of  the  mains  and  the  improper  location 
of  the  hydrants,  they  cannot  stand  the  test  pre- 
acribed  by  g  9  of  the  ordinance,  as  the  condition 
precedent  to  the  acceptance  of  the  original  plant 
and  the  first  60  hydrants,  the  city  is  under  no 
obligation  to  pay  for  their  use.    The  evidence 
vras,  in  effect,  that  streams  of  water  conld  be 
thrown  from  these  hydrants  to  only  about  half 
tbe  height  required  of  the  first  50  hydrants 
by  ^  9,  and  upon  this  ground  the  court  below 
held  that  the  cit^  was  not  liable  to  pa^  for  the 
use  of  the  additional  hydrants.    Is  this  the  1e- 
^al  effect  of  this  contract?  Could  this  city  order 
the  extension  of  these  4  inch  mains  of  the  water 
company,  9^  miles,  and  the  erection  of  129  ad- 
ditional hydrants,  under  the  contract  evidenced 
bv  ordinance  No.  27,  accept  them  all  as  sutfl- 
cient  and  efficient,  and  after  acqutrin(^  the  ben- 
efit of  the  ei tension,  and  paying  rent  for  the  hy- 
drants two  or  three  years,  continue  to  use  them 
without  any  liability  to  pay  for  their  use?    It 
la  undoubtedly  true  that  if,  after  the  construe- 
tion  and  acceptance  of  the  eziensitm,  and  the 
additional  hydrants,  they  deteriorated  in  value 
or  usefulness,  the  dama^  sustained  from  that 
fact  might  be  offset  a^atnst  the  rental,  and,  if 
they  b&came  utterly  useless,  the  damage  would 
be  more  than  if  the  deterioration  was  amalL 
But, even  in  such  an  event,  the  city  could  hardly 
entirely  offset  the  rental  by  damage,  as  long  as 
the  extensions  supplied  sufflrient  water  to  the 
iohatjiiaots  for  domestic  and  sprinkling  pur- 
poses. In  such  a  case,  as  the  city  would  have  ob- 
tJtined  the  benefits  of  a  substantial  performance 
of  the  contract,  it  could  not  make  an  absolute 
defense  against  the  payment  of  the  rental. 
The  complainant  would  be  entitled  to  its  rental 
less  the  damage  sustained  bv  the  failure  of  the 
water  company  to  completely  perform  the  con- 
tract    Oerman  8av,  In$t,  y.  Ik  La  Vergne  Re- 
frigeroHng  Maeh.  Oo,  17  C.  C.  A.  84,  87.  70 
Fed.  Rep.  146,  150,  and  cases  cited;  Wiley  y, 
Athci,  150  Mass.  426,  485,  6  L.  R.  A.  842,  and 
cases  cited.    But  this  question  does  not  arise 
in  this  case.    The   testimony   is  undisputed 
that  the  hydrants  are  as  efficient  and  the  ex- 
tensions are  as  sufficient  as  they  were  when 
the  city  accepted  them,  and  that  their  ineffi- 
ciency results  from  the  fact  that  the  pipe  used 
for  the  extensions  was  too  small  to  supply  the 
larffe  number  of  hydrants  located  upon  them 
under  the  direction  of  the  city,  and  that  some 
of  the  hydrants  were  located  on  dead  ends  of 
the  mains,  where  it  is  impossible  to  drive  a 
forceful  stream  through  them.    Now,  bow  can 
this  fact  relieve  the  city  from  liability  for  the 
rent  when  it  was  the  city  itself  that  directed 
the  laying  of  the  4-inch  pipe,  located  the  hy- 
drnnts  upon  it,  accepted  the  hvdrantsas  suffi- 
cient, and  obtained  the  use  of  most  of  them 
for  M>me  yea  re  at  half  price? 

There  is  another  consideration  that  must  not 
be  overlooked  in  construing  this  contract.  It 
is  not  contended  that  the  extensions  and  hy- 
drants are  not  sufficient  to  furnish  all  the  water 
required  for  sprinkling  and  all  domestic  pur- 
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poses  and  for  all  public  purposes  except  the  ex- 
tinguishment of  fires.  Now,  the  extinguish 
ment  of  fires  in  adty  is  not.usually  the  main 
inducement  for,  or  the  chief  benefit  of,  a  system 
of  waterworks.  Such  a  system  conduces  to 
the  health,  comfort,  and  pleasure  of  the  in- 
habitants of  a  city  a  thousand  times  where  it 
extinguishes  a  fire  once.  I  venture  to  say  that 
it  was  not  so  much  the  need  of  water  to  ex- 
tinguish fires  on  the  streets  along  this  9i  miles 
of  extensions  as  it  was  the  want  of  water  by 
the  residents  upon  those  streets  for  domestic 
purposes  that  induced  the  city  councfl  to  order 
them.  Nor  can  there  be  much  doubt  that  they 
never  would  have  been  laid  without  the  con- 
tract of  the  city  to  pay  rental  upon  these  addi- 
tional hydrants.  There  are  generally  many 
streets  in  a  small  city  where  the  private  con- 
sumption of  the  water  will  not  warrant  the 
necessary  expense  of  extending  the  mains,  and 
yet  the  health  and  comfort  of  the  inhabitants 
compel  the  city  to  make  the  extension.  In  such 
cases  it  became  necessary  for  the  citv  under  this 
contract  to  locate  and  pay  for  such  a  number 
of  hydrants  as  would  yield  to  the  water  com* 
pany  a  sufficient  revenue  to  warrant  the  ex- 
penditure, even  though  the  hydrants  were  un- 
necessary for  the  extinguishment  of  fires. 
That  this  course  might  be.  and  probably  would 
be,  pursued,  was  evidently  contemplated  by 
the  parties  to  this  contract,  for  it  provided,  by 
§  5  of  the  ordinance,  that,  in  case  extensions 
were  directed,  the  number  of  hydrants  or- 
dered, or  the  private  consumption,  or  both, 
should  be  sufficient  to  Justify  the  expense.  A 
careful  reading  of  all  the  testimony  in  this 
case  points  unmistakably  to  the  conclusion 
that  the  real  objection  to  the  payment  of  the 
rental  for  these  hydrants  is  that  the  city  now 
finds  that  it  ordered  more  hydrants  than  it  is 
now  willing  to  pay  for.  But  it  made  its  own 
bargain,  and  it  is  no  defense  to  its  enforcement 
that  it  bought  too  much,  or  promised  to  pay 
too  high  a  price  for  its  lease. 

Bearing  in  mind  now  how  important  a  part 
of  the  consideration  for  this  rental  the  supply 
of  water  for  domestic  purposes  for  the  resi- 
dents along  these  extensions  must  have  been, 
and  the  fact  that  the  supply  for  those  purposes 
was  ample,  that  the  extensions  and  aaditional 
hvdrants  are  as  efficient  for  the  extinguishment 
of  fires  as  they  were  when  the  hydrants  were 
accepted,  and  that  the  only  reason  they  are  not 
m  )re  efficient  is  because  the  extensions  were 
made  with  pipe  that  was  too  smsll  and  the  hy- 
drants were  improperly  located  under  the  di- 
rection and  with  the  approval  of  the  city  itself, 
let  us  inquire  what  provision  of  this  con- 
tract required  the  water  company  to  main- 
tain a  higher  degree  of  efficiency,  or  relieved 
the  city  from  paying  for  the  water  it 
used  from  these  additional  hydrants.  On 
this  subject  the  contract  provider  that  the 
gas  company  is  given  the  exclusive  privilege 
of  layiufr  its  pipes  in  the  citv  to  conduct  water 
on  condition  that  it  maintHins  its  works  and 
additions  in  successful  operation  (g  2);  that  it 
shall  erect  a  complete  svstem  of  waterworks 
of  sufficient  capacity  to  furnish  at  all  times  all 
the  water  necessary  for  use  in  said  city  for 
the  prompt  extin(riii«bment  of  fires  and  for 
sprinkling  Mid  other  public  and  domestic 
purposes  (g  3);  that  it  shall  lay  thre«  and  one- 
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half  miles  of  pipe  of  the  dimeDsions  specified 
in  the  ordinance,  sufficieDt  to  secure  at  all 
places  within  said  three  and  one  half  miles 
a  sufficient  water  supply,  as  well  for  puhlic 
and  domestic  use,  and  shall  erect  60  hy- 
drants thereon,  and  as  many  more  as  may 
be  ordered  by  the  city  under  certain  re 
strictions,  and  shall  place  them  where  the  city 
authorities  direct  (g  5);  that  the  pipe  used  on 
the  extensions  may  be  of  any  size  not  less  than 
4  inches  in  diameter  (g  0);  that  for  twenty- 
one  years  the  city  will  pay  the  sum  of  ^60 
per  annum  for  each  of  the  50  hydrants  re* 
quired  to  be  placed  on  the  original  system  ^'as 
well  as  for  every  additional  hydrant  in  excess 
of  said  number  during  the  term  of  this  con- 
tract; .  .  .  proyided,  however,  that  the 
mayor  and  city  council  of  Arkansas  City, 
Kansas,  shall  not  be  bound  to  accept  such  50 
hydrants  for  the  use  of  the  city  before  a  thor- 
ough test  is  made  to  prove  that  the  works 
erected  by  the  Interstate  Oas  Company,  its 
successors,  or  assigns,  under  this  ordinance, 
are  in  perfect  working  order  and  are  able  to 
throw  simultaneously  four  (4)  streams  of 
water  from  any  4  hydrants  to  be  desig- 
nated by  the  mayor  and  city  council  through 
100  feet  of  2i  inch  rubber  hose  and  1- 
inch  ring  nozzle  at  least  sixty-five  (05)  feet 
high  from  standpipe  alone  and  eighty  (80) 
feet  high  by  direct  pressure  of  pumps." 
These  are  all  the  provisions  of  the  contract 
upon  this  subject.  They  have  all  been  sub- 
stantially performed,  except  that  the  addi- 
tional hydrants  will  not  stand  the -test  pre- 
acribeti  in  the  proviso  Just  quoted.  But  there 
is  nothing  in  that  proviso,  or  elsewhere  in  the 
contract,  which  makes  the  compliance  with 
that  test  a  condition  precedent  to  the  accept- 
ance of,  or  the  payment  of  the  rental  for,  the 
additional  hydrants.  On  the  other  hand,  the 
proviso  expressly  restricts  this  test  to  the  first 
60  hydrants,  and  by  its  very  terms  excludes 
all  others  from  it.  Moreover,  it  reads  that  the 
city  "  shall  not  be  bound  to  accept  such  50 
hydrants,"  and,  even  if  it  covered  the  addi- 
tional hydrants,  their  acceptance  by  the  city 
would  have  waived  this  proviso.  l!t  provided 
only  that  the  city  was  not  bound  to  accept 
them  unless  they  complied  with  the  test.  But 
the  city  did  accept  them,  and  that  was  an  end 
of  the  matter,  and  the  liability  for  the  rent  ac 
crued.  It  seems  clear,  however,  upon  a  view 
of  the  entire  contract,  that  this  proviso  had 
no  reference  to  the  additional  hydrants.  This 
conclusion  is  forced  upon  the  mind  by  the  fact 
that  the  proviso  is  expressly  limited  by  its 
terms  to  the  original  50  hydrants,  by  the  fact 
that  it  is  practically  impossible  to  extend  such 
a  system  of  waterworks,  as  that  here  in  ques- 
tion, nine  and  one  half  miles,  with  mains  only 
4  inches  in  diameter,  and  with  as  many  large 
hydrants  upon  them  as  were  ordered  in  this 
case,  and  then  to  maintain  throughout  the 
efiQriency  prescribed  iu  this  proviso  by  the  fact 
that  the  city  obtained  the  use  of  many  of  these 
hydrants  from  three  to  five  years  for  one  half 
the  rental  of  the  original  50,  and  a  lower 
price  imports  less  efficiency,  and  by  the  fact 
that  the  city  ordered  the  extensions  so  made 
and  accepted  the  hydrants  so  constructed,  al 
though  they  never  were  more  nearly  able  to 
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comply  with  the  test  than  they  now  are.  The 
last  conMderation  alone  ought  to  be  conclusive 
of  this  question.  These  parties  construed  this 
contract  themselves  before  any  controversy 
arose  over  it.  One  party  constructed,  and  the 
other  accepted,  under  the  contract,  pipes  and 
hydrants  which  could  not  stand  the  test  of 
§  9  of  the  ordinance.  They  thereby  themselves 
held  that  such  test  had  no  relevancy  to  the 
extended  pipes  and  additional  hydrants,  and 
their  view  was  undoubtedly  right.  '*  In  an 
executory  contract,  and  where  its  execution 
necessarily  involves  a  practical  construction,  if 
the  minds  of  both  parties  concur,  there  can  be 
no  great  danger  in  the  adoption  of  it  by  the 
court  as  the  true  one."  Chicago  v.  ShMoriJ^ 
U.  S.  9  Wall.  50.  54,  19  L.  ed.  594,  596;  Top- 
Ujf  V.  Topliff,  122  U.  8. 121, 181. 80  L.  ed.  1110. 
1114:  Leatitt  v.  Windsor  Land  A  L  Co.  12  U. 
S.  App.  193,  4  C.  C.  A.  425,  and  54  Fed.  Rep. 
489.444. 

What,  then,  was  the  effect  of  the  accept- 
ance by  the  city  of  the  extensions  and  addi- 
tions to  these  works  and  its  use  of  the  hydrants 
since  1887  or  1888,  upon  its  defense  to  these 
rentals  that  the  size  of  the  pipe  ordered  to  be 
laid  by  it  was  too  small,  and  that  the  hydrants 
located  by  it  were  improperly  placed?  It 
was  absolutely  fatal  to  any  such  defense.  The 
faults  in  the  construction  of  these  extensions 
and  hydrants  were  patent.  They  were  appar- 
ently due  as  much  to  the  action  of  the  city  as 
to  thatof  the  water  company.  The  acceptance 
and  use  for  years  without  protest  of  a  build- 
ing, a  system  of  buildings,  or  a  plant,  under  a 
contract  for  its  construction  and  lease,  is  a 
complete  waiver  of  all  patent  defects  in  the 
location  or  construction  thereof.  In  National 
WaterworkM  Co.  v.  Kanmu  Oiijtf,  10  C.C.  A.658, 
666.  62  Fed.  Rep.  858, 866,  27  U.  S.  App.  165. 
27  L.  R  A.  827,  Mr.  Justice  Brewer,  speakinir 
for  this  court,  said  of  a  claim  by  the  city  for 
damages  in  that  case  on  account  of  the  inef- 
ficiency of  the  waterworks  fumiahed  by  the 
lessor: 

**  It  [the  city]  has  for  many  years  recognized 
and  accepted  this  waterworlis  system  as  hav- 
ing been  constructed  in  full  compliance  with 
the  demands  of  the  contract,  and  it  is  now 
too  late  to  repudiate  such  recognition." 

In  BurUnffi"n  Waterwcrk»  Co.  v.  Burling- 
ton^  43  Ean.  725,  the  supreme  court  of  that 
state  held  that  the  city  could  not  defend 
against  an  action  for  the  rental  of  waterworks 
on  the  ground  that  the  water  was  not  good  aft- 
er it  had  accepted  the  works  and  the  water 
had  been  used  by  the  city  and  its  inhabitants 
for  about  a  year  without  protest.  In  Cam- 
stock  y.  Sanger,  51  Mich.  497,  502,  the  supreme 
court  of  that  state  said  of  a  defense  to  an  ac- 
tion for.  the  price  of  lumber,  that  the  con- 
tracted quantity  of  the  special  sizes  had  not 
been  delivered.  "Any  difference  between 
what  they  had  a  right  to  demand  and  wliai 
they  had  actually  received  was  waived  by  the 
reception  without  protest.  This  ia  a  rule  of 
justice  as  well  as  of  law.  Parker  v.  Palmer,  4 
Barn;  &  Aid.  887;  Chapman  v.  Morton,  11 
Mees.  &  W  584;  Reed  v.  Randall.  89  N.  Y. 
368,  86  Am.  Dec.  805:  Oaylord  Mfg.  Co,  v 
Allen,  b^  N.  Y  515;  Barton  v.  Kane^  17  Wis 
88,  84   Am.    Dec.  728;   Watkins   ▼.    Paine- 
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•'>7  Gft.  M.  TIm  contract  in  law  bad  been 
lomplled  with;  and  tbungh  the  performance 
was  not  exact,  it  bad  been  accepted." 

Tbere  is  another  and  a  conclon  ve  reason  why 
thla  city  cannot  maintain  any  of  the  defenses  it 
baa  interpoeed  in  this  suit.  It  is  that  it  cannot 
accept  the  benefits  and  repudiate  ihe  burdens 
of  its  contract.  It  is  that  It  cannot  be  heard  to 
deny  the  truth  of  the  representations  of  the  ex- 
istence and  of  the  execution  of  this  contract, 
which  its  records  and  its  conduct  have  con- 
stantly niade,  and  in  reliance  upon  which,  the 
gas  company  and  the  water  company  con- 
structed and  extended  the  waterworks,  and  the 
bank  and  the  bondholders  loaned  their  money. 
No  principle  is  more  universal  in  the  jurispru- 
dence of  civilized  nations,  no  principle  is  more 
equitable  in  itself,  or  more  salutary  in  its  ef- 
fects, than  that  no  one  may,  to  the  damage  of 
another,  deny  the  truth  of  statements  and  rep- 
resentations by  which  he  has  purposely  or 
carelessly  induced  that  other  to  change  his  sit- 
uation. This  principle  is  equitable,  because  it 
forbids  the  untruthful  or  culpably  negli/rent 
decelTcr  from  profiting  by  his  own  wrong,  at 
the  expense  of  the  innocent  purchaser  or  con- 
tractor who  believed  him.  It  is  salutary,  be- 
cause it  represses  falsehood  and  fraud.  Paw 
Mtm  ▼.  Broten,  27  U.  8.  App.  49.  80,  10  C.  C. 
A.  185,  148,  and  61  Fed.  Rep.  874,  881;  Ptnce 
▼.  Arbiickie,  22  Minn.  417;  daimerots  y.  Lari- 
mer, 8  Macq.  H.  L.  Cas.  827.  829;  Dickenon 
▼.  Oofqrofte.  100  U.  &  578,  682,  25  L.  ed.  618, 
620:  Jfaxton  t.  Faxon,  28  Mich.  159;  Kirk  ▼. 
HamiUon,  102  IT.  8.  68,  75.  26  L.  ed.  79,  81; 
BtaM  ▼.  Snyder,  64  Mo.  516.  This  principle 
is  as  applicable  to  the  transactions  of  corpo- 
rations as  to  those  of  individuals.  As  Mr.  Jus- 
tice Campbell  well  said  in  Zabriskie  y.  Clete- 
land,  a  dt  a  S,  Oo,  fii  U.  8.  28  How.  881. 
400,  401, 16  L.  ed.  488,  497,  498.  in  which  the 
supreme  court  held  that  a  corporation  was  es- 
topped to  question  the  validity  of  its  void 
jETuaranty;  because  it  had  permitted  the  circula- 
tion of  the  l>ond8  that  carried  it:  *'A  corpora- 
tion, quite  as  much  as  an  individual,  is  held  to 
a  careful  adherence  to  truth  in  their  dealings 
with  mankind,  and  cannot,  by  their  represen- 
tations or  silence,  involve  others  in  onerous  en- 
jragements  and  then  defeat  the  calculations 
and  claims  their  own  conduct  had  superin- 
duced." 

Re  Omaha  Bridge  Coieg,  10  U.  8.  App.  98. 
188. 190,  2  C.  C.  A.  174.  289,  240.  and  51  Fed. 
Rep.  800.  326,  827;  Butler  v.  ChekriU,  20  C.  C. 
A.  12i,  78  Fed.  Rep.  945. 

In  a  business  transaction  like  that  of  procur- 
ing the  ccmslrunion  of  waterworks  and  the  use 
of  water  for  itself  and  its  inhabitants,  a  munici 
pality  is  aabject  to  this  principle  to  the  same 
extent  as  a  private  corporation.  The  same 
rules  govern  its  business  transactions  that  gov- 
ern the  nei^otiations  of  private  individuals  and 
corporations.  S^fett/  Ineulated  Wire  d  C.  Co. 
V.  lialtinwre,  18  C.  C.  A.  875,  877,  878. 66  Fed. 
Rep.  140.  148.  144.  25  U.  S.  App.  166;  San 
Vrancieeo  Gae  Go,  v.  8an  Fravcieco,  9  Cal.  453. 
468.  469.  471:  Columhve  Water irorka  Oo,  v.  Co- 
lumbus,^ Kan.  99, 118, 15  L.  R.  A.  354;  Fergus 

^alKJi^y^^  9^'  \  ?^*  ^«'^.  ^  Fed.  Rep. 
*,?f  ^^I'^^^l^^^  ^'  ^^-  ^^-  ▼.  ^^ron  Bd.  of 
^"i;  V  ?•  ®V^oPPvJ^^'  1^  C.  C.  A.  637,  and 
62  Fed.  Rep.  778;  National  Tuie- Works  Co.  r. 
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Chamberlain,  6  Dak.  54;  Com.  v.  Philadelphia, 
182  Pa.  288;  Ifew  Orleans  Q^telight  Oo,  v.  Nem 
Orleans,  42  La.  Ann.  188,  192.  Taeema  Hotel 
Oo.  Y  Taama  Light  d  W.  Co.  9  Wash.  816, 
325,  14  L.  R  A.  W9iWagner  ▼.  Roek  Jeland, 
146  111.  189,  21  L.  R.  A.  519;  Vineennes  y. 
Oititens  Oasiighi  Co.  132  Ind.  114,  126.  16  L. 
R.  A.  485;  Indvtnapolie  v.  Tndianapoiie  Q as- 
light  dtC.  Co.W  Ind.  896,  403,  StaU,  Bead,  v. 
AUantie  City,  49  N.  J.  L.  558,  562. 

The  city  of  Arkansas  City  spread  upon  the 
records  of  its  city  council  an  ordinance,  ap- 
proved by  its  mayor,  which  purported  to  be  an 
offer  to  the  gas  company  to  pay  the  rentals 
whose  recovery  is  sought  in  this  suit,  in  con- 
sideration that  the  company  would  construct 
and  operate  these  waterworks.  The  company 
accepted  the  supposed  offer,  and  at  the  expense 
of  thousands  of  dollars  constructed  and  oper- 
ated the  works  according  to  the  terms  of  the 
ordinance,  under  the  express  direction  of  the 
city  council.  The  city  accepted  the  original 
plant  by  a  resolution  spread  upon  its  records, 
by  which  the  city  council  enacted  that  "the 
waterworks  erected  by  the  Interstate  Ghis  Com- 
pany under  ordinance  No.  27  be.  and  hereby 
are,  accepted  by  the  city."  By  this  ordinance 
the  city  had  promised  to  pay  the  gas  company 
and  its  successors  $60  per  annum  as  rental  for 
each  hydrant  erected  thereunder.  After  100 
hydrants  had  been  erected  and  connected  with 
the  works,  and  when  the  citv  was  paying 
rental  for  them,  according  to  this  contract,  the 
Arkansas  City  Water  Company,  the  then 
owner  of  the  waterworks,  mortgaged  them, 
and  pledged  these  accruing  rentals  to  secure 
the  $150,000.  to  collect  which  this  suit  was 
brought.  The  trust  deed  which  secures  this 
money  provided  that  only  $100,000  of  the 
bonds  secured  by  it  should  issue  upon  the  ex- 
isting security,  but  that  bonds  to  the  amount  of 
$50,000  more  might  be  issued  upon  certificates 
that  the  works  had,  subsequent  to  September 
24, 1887.  been  so  extended  that  the  revenues 
from  the  hvdrant  rentals  on  the  eitensions 
would  pay  interest  on  the  additional  bonds. 
Bonds  to  the  amount  of  $100,000  were  imme- 
diately issued  and  sold  in  open  market,  upon 
the  faith  of  this  contract  by  the  city,  its  per- 
formance by  the  mortgagor  evidenced  by  the 
acceptance  of  the  citv  council  and  by  the  fact 
that  the  latter  had  patd  the  rentals  under  it  for 
fourteen  months  without  protest.  How  can 
that  city  now  be  heard  to  say  to  the  holders  of 
these  bonds  that  all  these  representations  were 
false,  that  it  had  no  power  to  make  this  con- 
tract, or  that  it  never  made  it.  or  that  it  was 
never  performed,  when  it  still  continues  to  take 
and  use  the  water  from  the  hydrants?  It  can- 
not. The  supreme  court  of  Kansas,  in  placing 
its  seal  of  condemnation  upon  a  proposition  to 
sustain  a  like  defense  in  Ckdumbus  Waterworks 
Co.  ▼.  Columbvs,  48  Ean.  99,  118,  15  L.  R.  A. 
354.  said:  "To  hold  to  the  latter  proposition, 
when  the  parties  cannot  be  placed  in  the  same 
condition  they  were  in  before  the  contract 
was .  executed,  would  be  a  violation  of  the 
plainest  rules  of  good  faith." 

But  this  is  not  all.  After  this  mortgage  was 
made,  the  city  council  of  this  city,  by  motions 
duly  carried  and  repoluiions  properly  passed, 
accepted  75  addin'oual  hydrants,  erected  upon 
extensions  of  these  works  made  under  its  orders. 
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and  its  city  clerk  certified  over  the  seal  of  the 
city  that  these  hydrants  had  been  erected  and 
accepted  by  the  city  upon  extensions  of  the 
plant  made  after  September  24,  1887,  accord- 
ing to  the  proyisions  of  the  original  ordinance, 
and  that  certain  rentals  had  accrued  thereou 
from  the  city,  which  were  sufficient  in  amount 
to  pay  the  interest  on  the  remaining  |50,000of 
bonds.  These  certificates  were  presented  to 
the  trustee  under  the  trust  deed,  and  in  reliance 
upon  them,  and  upon  the  records  of  the  city 
council  upon  which  they  were  based,  it  issued 
the  remaining  bonds,  and  they  have  been  pur- 
chased bv  their  holdera.  The  city  has  used 
these  hyarants  to  the  present  time.  How  can 
it  be  heard  to  say  t6  these  bondholders  that  it 
is  liable  to  pay  no  rent  for  this  use,  because  the 
pipe  on  the  extensions  was  too  small,  and  the 
hydrants  were  improperly  located?  The  city 
and  the  mortgagor  fixed  the  size  of  the  pipe. 
The  city  located  the  hydrants,  and  when  all 
was  done  it  induced  the  trustee  and  the  bond- 
holders to  part  with  the  money  that  was  used 
to  pay  for  them  by  its  representations  that 
they  were  properly  constructed  to  make  it 
liable  for  the  rentals  it  agreed  to  pay  for  their 
use.  Upon  every  principle  of  lustice  and  of 
equity,  it  is  too  late  now  for  it  to  deny  the 
truth  of  these  representations,  while  it  retains 
the  benefits  they  procured  for  it.  It  must  return 
the  |50,000  and  interest  which  its  acts  and  con- 
duct induced  the  bondholders  to  part  with  be- 
fore it  can  be  heard  to  say  that  the  representa- 
tions they  made  were  false. 

All  the  issues  presented  in  this  case  that  are 
worthy  of  extended  consideration  have  now 
been  disposed  of.  The  questions  presented  by 
the  appeal  of  the  receiver  have  become  imma- 
terial, and  need  no  consideration,  because  the 
decree  must  be  reversed,  and  the  questions  be 
sought  to  present  have  been  determined  in  the 
consideration  we  have  given  to  the  appeal  of 
the  bank.  All  questions  concerning  the  va- 
lidity of  the  mortgage  and  the  title  to  be  ac- 
quired under  it  are  foreclosed  by  the  purchase 
of  the  property  from  the  mortga^r.  subject  to 
the  mortgage,  by  the  city.  The  city  now 
stands  in  the  shoes  of  the  mortgagor  as  to  all 
the  moitgaged  property,  and  is  bound  in  good 


faith  to  preserve,  maintain,  and  apply  the 
waterworks  and  their  income  as  a  primary 
fund  sacredly  pledged  to  the  payment  of  the 
mortgage  debt.  KUpatrick  ▼.  Haiejif,  27  U.  S. 
App.  752,  18  C.  C.  A.  480,  483.  484,  and  86 
Fed.  Rep.  188,  188,  137;  Drury  v.  BMen,  121 
Ul    180;  Byingion  v,  Fbuntain,  61  Iowa,  512. 

The  ordinance  No.  804,  by  which  the  citT 
in  terms  orepealed  rdinance  Ko.  27,  on  which 
the  contract  for  the  waterworks  was  founded, 
was,  of  course,  void  as  against  the  trustee  and 
the  bondholders,  because  it  impaired  the  obli- 
gation of  a  contract. 

The  court  is  unanimous  in  the  opinion  that 
the  decree  below  must  be  reversed,  and  that, 
in  addition  to  the  ordinary  provisions  for  the 
foreclosure  of  a  trust  deed  and  the  sale  of  the 
property  covered  by  it,  the  decree  should  ad- 
judge the  existence  and  validity  of  the  con- 
tract between  the  city  and  the  gas  company 
and  its  successor,  the  water  company,  the 
terms  of  which  are  disclosed  by  ordinance 
No.  27,  the  erection  by  the  gas  company,  the 
due  acceptance  by  the  city,  and  its  liability  to 
pay  the  rental  for  the  original  50  hydrants, 
according  to  the  terms  of  that  ordinance.  It 
should  adjudge  that  the  receiver  is  entitled  to 
receive  the  rents  of  the«e  50  hydrants  from 
the  city  of  Arkansas  City  from  October  1, 1891, 
until  he  delivers  the  plant  to  a  purchaser  under 
t  lie  decree.  It  should  determine  the  amount 
of  those  rents  to  the  time  of  the  entry  of  the 
decree,  and  should  order  their  immediate  pay- 
ment to  the  receiver  by  the  city.  In  accord- 
ance with  the  opinion  of  the  majority  of  the 
court,  the  decree  should  leave  the  question  of 
the  liabilit  V  of  the  city  for  the  rental  of  the  ad- 
ditional  129  hydrants  undetermimd  and  un- 
affected by  these  proceedings,  so  that  it  may 
be  subsequently  litigated  by  the  receiver,  the 
purchaser  at  the  sale,  or  any  other  person  who 
shall  demand  of  the  city  the  right  to  these 
rentals.  , 

Let  the  decree  be  reversed,  with  cosfs  against 
the  city  of  Arkaosas  Citv  in  No.  672,  and 
against  Hopper,  receiver,  in  No.  678,  and  let 
the  case  be  remanded,  with  directions  to  the 
court  below  to  enter  a  decree  in  conformi^ 
with  the  opinion  of  the  GO\iM%, 
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R  L.  BRUNER  et  al.,  Appts., 

V. 

FIRST  NATIONAL  BANK  OP  JOHNSON 

CITY  et  aL 

(. Tenn. ) 

1  •  A  cash  deposit  fraudulently  receiTed 
by  an  insolTent   bank  after  its  ofBoers 

NOTB.— IVust  in  depoeU  in  insolvent  bantu 

Vew  of  the  cases  upon  this  subject  treat  tbe  ques- 
tion as  one  of  trust.  It  Is  quite  flreneraUy  recog- 
nized that  in  case  the  bank  is  hopelessly  insol- 
vent to  tbe  knowledgre  of  its  directors  when  it 
receives  the  deposit,  there  is  fraud  which  will  entitle 
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know  of  Its  insolvency  cannot  be  reclaimed  ttom 
its  receiver  when  it  went  into  the  general  funds 
of  the  bank  and  canoot  be  identified  and 
separated  from  other  funds  on  hand  when  the 
receiver  took  cbarfre. 
8.  Checks  and  drafts  fraudulently  re- 
ceived by  a  bank  after  its  officers  knew  of  its 
insolvency  can  be  reclaimed  if  they  can  be  found 
and  are  not  yet  collected  and  credited  when  the 
bank  doses  its  doors. 

the  depositor  to  rescind  the  contract;  and  a  few 
of  the  cases  then  settle  the  rights  of  the  parties  as 
though  tbo  case  was  one  of  trust  ex  malefido.  But 
the  majority  of  the  cases  do  not  go  expressly  upon 
theirround  of  trust,  but  simply  upon  the  ground 
of  tbe  right  to  repoind  and  recover  back  the  prop- 
erty which  may  be  found.   The  cases  in  which  the 
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8«  Credittn^  elieeka  And  drafts  to  a 
bank  which  has  fthiled,  although  done  by 
a  oorrespoDdent  which  does  Dot  yet  kaow  of  the 
failure,  canoot  prejudice  the  riifbts  of  persons 
who  deposited  such  paper  io  the  Insolvent  bank 
to  recover  back  their  paper  or  ita  proceeds,  when 
the  deposit  was  received  after  the  ofBceia  of  the 
bank  knew  it  to  be  insolvent. 

4.  The  tdentical  proceeds  of  a  cheek  or 
draft  fraudulently  received  on  deposit  by  an 
Insolvent  bank  are  sufBoieotly  tmoed  by  the 
depositor  when  It  app<>ar8  that  they  are  In- 
cluded In  a  fund  paid  over  to  the  receiver  of  the 
bank  by  a  correspondent  as  the  proceeds  of 
oredlts  made  after  the  bank  failed  but  before  no- 
tioe  thereof  to  the  correspondent. 


6.  Fraud  In  receiwinfl^  a  deposit  of 
checks  mf  drafts  after  bank  officials 
know  that  It  is  insolvent  will  not  give  the 
depoflitor  a  preferential  claim  against  assets  in 
the  hands  of  the  receiver  of  the  bank.  If  the 
bank  before  its  failure  bad  received  the  proceeds 
of  such  paper  or  credit  therefor  from  a  corre- 
spondent, although  the  bank  had  on  hand  when 
it  failed  and  always  after  the  deposits  were  made 
more  than  the  amount  tbereof  in  cash. 

(October  81,18001) 

APPEAL  by  complainants  from  a  decree  of 
the  Court  of  Chancery  Appeals  reversing 
a  Judgment  of  the  Chancery  Court  for  Wash- 
ington County  in  their  favor  in  a  suit  brought 
to  reach  assets  in  the  hands  of  defendants 
which  were  alleged  to  be  impressed  with  a 
trust  in  favor  of  complainants.  Hearsed  in 
part. 

The  facts  are  stated  In  the  opinion. 

Mes8r$.  Kirkpatrick,  Williams,  ft  Bow- 
man, for  appellants: 

The  procurement  of  credit  by  false  repre- 
sentations as  to  solvency  renders  a  transaction 
rescindable  for  fraud. 

B4ding  ▼.  Frankland,  8  Lea,  67.  41  Am. 
Rep.  630;  FeehJieimer  v.  Baum,  87  Fed.  Rep. 
167,  2  Ii.  R.  A.  153,  and  noUs. 

And  the  rule  is  yet  more  rigidly  applied  to 


representations,  express  or  implied,  by  bankers 
doing  business  in  a  state  of  hopeless  insol- 
vency. 

St.  Lauia  A  8.  F.  R.  Cb.  ▼.  Johnston,  183  U. 
8.  566.  88  L.  ed.  683;  Oragie  y.  Hadlei/,  99  K 
Y.  181.  59  Am.  Rep.  9;  Beat  y.  Somerville,  50 
Fed.  Rep.  650,  5  U.  8.  App.  14,  17  L.  R.  A. 
1^91;  Wanson  v.  Hawkins,  69  Fed.  Rep.  284. 

As  to  deposits  made  on  Monday  before  the 
bank's  doors  dosed  at  noon  that  day,  it  will  be 
presumed  that  they  went  into  the  hands  of  the 
receiver. 

Ex  parte  Dale,  L.  R  11  Cb.  Div.  773.  as 
construed  by  KnaichbuU  y.  HaUeft,  L.  R.  18 
Ch.  Div.  606;  Waanon  v.  Hawkins,  supra. 

The  relation  of  trustee  and  cestui  que  trust 
being  established,  the  proceeds  of  all  the  pen- 
sion checks  having  come  to  the  hands  of  the  re- 
ceiver after  insolyencv  may  be  recovered. 

Commercial  Nat.  Bank  y.  Armstrong,  148 
XT.  8.  50,  87  L.  ed.  863;  Lafort  y.  Carpenter, 
91  Hun,  76:  Illinois  Trusi  d  8av.  Bank  y. 
Smith,  21  Blatchf.  275. 

The  New  York  correspondent  had  no  right 
to  credit  and  mingle  the  proceeds  of  such 
checks  after  the  hour  of  insolvency,  noon  of 
Monday,  whether  the  condition  was  known  to 
it  or  not. 

Old  Nat.  Bank  y.  Oerman- American  Nat. 
Bank,  155  U.  8.  563,  89  L.  ed.  262;  First  Nat. 
Bank  v.  Slrauss,  66  Miss.  479;  Manufacturers^ 
Nat.  Bank  y.  Continental  Bank,  148  Mass. 
553,  2  L.  R.  A.  699. 

Messrs.  £•  C.  ReeyoB  and  Robert  Bur- 
royy  also  for  appellants. 

Messrs.  W.  W.  Faw  and  T.  A.  Cos  for 
appellee. 

Wilkes,  J.,  delivered  the  opinion  of  the 
court: 

This  bill  is  filed  to  recoyer  from  the  defend- 
ant. Cox,  as  receiver  of  the  First  National 
Bank  of  Johnson  City.  |l,t68.83.  balance  to 
their  credit  in  the  bank  when  it  closed  its 
doors.  November  12,  1894.  There  was  a  de- 
murrer to  the  bill,  and  it  was  amended  so  as  to 


haoker  was  In  fact  a  trustee,  as  where  be  beld  a 
fund  wbloh  was  to  be  applied  to  a|  particular  pur- 
pose, which  cases  will  rorm  tbe  subject  of  a  future 
note,  would  seem  to  Indicate  that  If  tbe  question 
was  treated  as  one  of  trust  tbe  fund  might  be  pur* 
sued  further  than  it  Is  under  the  present  rule. 

Reeetvino  deposit  when  insolvent  a  fraud. 

If  tbe  banker  Is  In  an  irretrievable  condition  of 
insolvency  when  be  takes  the  deposit  of  his  ousto- 
mer  tbe  transaction  may  Involve  an  Implied  repre- 
sentation or  concealment  which  characterizes  it  as 
fraudulent  on  the  part  of  the  banker.  Bodiester 
Printing  Go.  v.  Loomis,  46  Hun,  88. 

If  tbe  bank  is  insolvent  at  tbe  time  of  reoelvlnflr 
the  deposit  it  Is  guilty  of  fraud,  and  the  depositor 
may  recotrer  his  deposit  unless  it  is  In  the  mean- 
time passed  into  tbe  hands  of  a  bona  fide  bolder. 
New  Tork  Breweries  Oo.  v.  Higgios.  79  Hun,  28a 

Ko  knowledge  by  the  officers  of  tbe  bank  of  its 
Insolvency  is  sufficient  to  avoid  tranaaoUoos  be- 
tween the  bank  and  Its  customers  oo  tbe  ground  of 
fraud,  unless  tbe  evidenoe  clearly  shows  that  the 
directors  also  had  such  knowledge.  Balbaob  v. 
Prellngbuysen,  15  Fed.  Bep.  67&. 

If  the  officers  of  the  bank  do  not  know  of  the 
insolvency  at  the  time  tbe  deposit  Is  made,  there 
will  l«  nothing  to  prevent  its  getting  title  to  the 
deposit.   And  tbe  mere  fact  that  the  bank  is  soon 
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afterwards  doeed  by  tbe  bank  superintendent  Is  not 
sufficient  to  show  such  knowledge.  People  v.  Saint 
Nicholas  Bank,  77  Hun,  IW. 

If  tbe  officers  of  tbe  bank  do  not  know  that  It  Is 
insolvent  when  the  deposit  is  received  the  depos- 
itor will  have  no  equity  to  be  paid  in  full  to  the  ex- 
clusion of  other  depositors.  Terhune  v.  Bank  of 
Bergen  County,  84  N.  J.  Rq.  887. 

If  tbe  officers  of  the  bank  do  not  know  of  its  in- 
solvency tbe  relation  of  debtor  and  creditor  be- 
tween the  bank  and  its  depositor  Is  not  altered  by 
the  fact  that  the  bank  Is  at  the  time  Insolvent. 
Williams  y.  Cox  (Tenn.)  87  8.  W.  288. 

The  mere  fact  that  the  money  Is  received  when 
the  Arm  is  insolvent  is  not  such  fraud  as  will  pre- 
vent  tbe  debt  being  barred  by  a  discbarge  in  bank- 
ruptcy If  tbe  banker  at  the  time  believed  that  by 
reason  of  his  experience  or  otherwise  he  was  able 
to  carry  his  business  through  its  difficulties.  Shel- 
don V.  Clews,  18  Abb.  N.  a  40. 

In  SL  Louis  ft S.  F.  R.  Co.  V.  Johnston,  88  Blatchf. 
480.  27  Fed.  Rep.  818,  it  is  said  that  if  tbe  officers  of 
the  bank  supposed  that  they  could  maintain  its 
credit  and  surmount  its  difficulties  they  were  un- 
der no  legal  duty  to  disclose  tbe  state  of  Its  affairs 
to  its  customers,  and  that  silence  in  regard  to  that 
fact  which  was  not  its  duty  to  disclose  could  not  be 
held  to  be  fraud. 

The  mere  fact  that  the  bank  fails  soon  after  re- 
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charge  that  the  deposits  made  Norember  10 
and  November  12,  1894,  were  traceable  into, 
and  formed  part  of,  the  fund  od  hand  when 
the  bank  failed,  and  that  the  fund  in  bank 
was,  all  the  time  after  the  deposits,  more  than 
the  amount  of  these  deposits.  The  chancellor 
held  that  the  bank  officials  obtained  the  de- 
posits through  fraud,  knowing  the  bank  to  be 
insolvent  when  tbey  were  received.  He  was  of 
opinion  that  |276i.83  of  the  deposits  could  be 
traced  into  the  funds  on  hand  when  the  bank 
suspended,  and  the  remainder,  of  $886.86, 
could  not  be  so  traced.  He  gave  a  decree  for 
the  former  sum,  as  a  preferr^  debt,  but,  as  to 
the  latter  amount,  held  that  the  complainants 
could  only  share  pro  rata  in  the  assets  of  the 
bank.  Complainants  and  the  receiver  both 
appealed,  but,  the  record  failing  to  show  an 
appeal  granted,  the  appeals  were  by  this  court 
dismissed.  Afterwards  the  cause  was  brought 
to  this  court  by  writ  of  error  on  part  of  the 
bank  and  its  receiver,  and,  errors  being  as- 
signed, the  case  has  been  heard  by  the  court  of 
chancery  appeals,  and  the  chancellor's  decree 
reversed  and  the  bill  dismissed.  The  facts,  as 
found  by  the  court  of  chancery  appeals,  are 
that  the  bank  officials  were  guilty  of  fraud  in 
obtaining  the  complainant's  deposits  now  in 
controversy,  in  not  only  withholding  knowl- 
edge of  the  bank's  insolvency,  which  was  well 
known  to  them,  but  in  active  misrepresenta- 
tion that  the  bank  was  in  a  safe  and  solvent 
condition.  That  court  also  finds  that  there  is 
no  evidence  thai  the  checks  deposited  were  on 
hand  when  the  bank  failed,  or  that  their  pro- 
ceeds constituted  a  part  of  the  cash  turned  over 
to  the  receiver.  The  question  presented  in  the 
case  is  simply  whether  the  complainants  can 
reclaim,  as  against  the  receiver  and  the  other 
creditors  of  the  bank,  the  amount  of  the  checks 
deposited  on  November  10, 1894.  of  $18,  and 
November  18,  lb94,  of  $80  and  $86,  agi^regat- 
iog  $84,  upon  the  theory  that  the  bank  had  on 
hand  when  it  failed,  and  always  after  the  de- 


posits were  made,  more  than  that  amount  in 
cash,  the  deposits  having  been  secured  by  fraud 
of  the  bank  officials. 

The  right  of  a  vendor  to  reclaim  specific 
personal  property  from  a  vendee  or  bis  as- 
6i}^nee,  when  it  has  been  obtained  by  fraud  and 
the  property  can  be  identified,  cannot  be  dis- 
puted. Beiding  v.  Franldand,  8  Lea,  67.  41 
Am.  Hep.  680.  But  does  a  similar  rule  apply 
in  a  case  like  the  present,  when  the  property  is 
paper  or  its  proceeds,  and  cannot  be  identified 
in  kind,  and  can  only  be  traced  into  a  common 
fund  with  which  ft  has  been  comminirleti? 
The  deposits  made  by  the  complainnnts, 
whether  of  paper  or  money,  were  received  as 
cash  by  the  Johnson  City  Bank,  and  credited 
up  to  complainants  as  cash;  and  the  oaper  was 
remitted  to  and  received  by  the  iNew  York 
bank  as  cash,  and  so  credltea  up  by  it  to  the 
Johnson  City  bank.  As  to  the  actual  cash  de 
posited  on  the  10th  and  12tb  of  November,  ii 
appears  that  it  went  into  the  general  funds  of 
the  bank,  being  credited  as  cash,  and  there  is 
no  claim  that  it  could  be  identified  and  sepa 
rated  from  the  other  funds  on  hand  when  the 
receiver  took  charge,  and  the  right  to  reclaim 
this  is  lost.  Akin  v.  Jone$,  98  Tenn.  853,  25 
L.  R.  A.  528;  SayU$  y.  Oxr.  96  Tenn.  579.  83 
L.  R  A.  716.  But  it  appears  that  on  the  10th 
of  November,  1894.  there  was  deposited  a 
check  of  draft  on  the  United  States  treasurv 
for  $18,  and  on  the  12tb  of  November.  1894, 
two  other  government  checks  for  $30  and  $36. 
These  were  forwarded,  for  credit  as  cash,  to 
the  Southern  National  Bank  of  New  York  be 
fore  the  Johnson  City  bank  clo>ed  its  doors,  at ' 
noon  on  the  12th  of  November.  1894.  When 
they  were  received  by  the  New  York  bank  they 
were  credited  as  cash  to  the  Johnson  Ciiy 
bank,  but  the  exact  date  when  thus  received 
and  credited  is  not  made  to  appear.  It  is  ab- 
solutely certain,  however,  in  the  natural  course 
of  events,  that  the  checks  sent  on  November 
12,  1894,  the  same  day  the  Johnson  City  bank 


oel  viDff  the  deposit  will  not,  in  the  absence  of  fraud, 
entitle  the  depositor  to  rescind  the  oontract  and 
■top  payment  of  the  paper  which  was  deposited. 
Metropolitan  Kat.  Bank  v.  Loyd,  25  Hun.  lOL 

In  MetropoliUn  Nat.  Bank  v.  Loyd,  90  N.  T.  530, 
It  Is  sugircsted  tbat  the  depositor  after  the  credit 
was  flrlven  left  the  deposit  with  the  bank  for  his  own 
Gonvenlenoe  when  he  nlfrht  have  withdrawn  It  im- 
mediately, and  that  therefore  it  was  not  necessary 
to  consider  whether  or  not  the  deposit  received  by 
the  insolvent  bank  oould  be  recovered  under  any 
olroumstanoee. 

In  Anonymous,  07  N.  T.  606,  the  court  held  that  an 
order  of  arrest  was  proper  where  the  banker  know- 
ing that  he  was  hopelessly  Insolvent  received 
money  on  deposit. 

But  tbat  was  a  case  of  the  sale  of  a  bill  of  ez» 
ohamce,  and  not  the  case  of  a  deposit.  ^  Boebllng  v. 
Duncan,  8  Hun,  607. 

In  order  to  sustain  an  attachment  for  receiving 
the  deposit  with  Intent  to  defraud  the  actual  intent 
must  be  proved.  It  is  not  sufficient  that  the  de- 
posit is  received  when  the  banlc  is  iosol  vent  wliich 
the  statute  makes  fraudulenL  Uughes  v.  Lake,  63 
H188.6S7. 

flow  far  trust  exUtR. 

In  People  v.  Saint  Nicholas  Bank,  77  Hun,  160,  the 
court  iDtimates  tbat  the  receipt  of  the  money  when 
insolvent  is  not  sufficient  to  create  a  trust  which 
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I  will  be  governed  by  the  principles  applicable  to 
that  relation,  sayiiig  that  in  order  to  do  so  there 
should  be  a  speciflo  appropriation  of  a  particular 
fund  for  the  payment  of  a  particular  claim. 

In  Massey  v.  Fisher,  62  Fed.  Rep.  958.  wbich  was  a 
case  of  payment  of  money  to  take  up  a  note,  the 
court  distinguishes  that  case  where  the  bank  had 
no  right  to  use  the  money  but  was  bound  to  apply 
tt  to  the  note,  from  Uioee  of  a  deposit  where  the 
understanding  of  the  parties  is  that  it  should  oom- 
mingle  the  money  with  its  own  and  use  it  as  such. 

Although  the  fact  that  the  deposit  was  obtained 
by  fraud  gives  the  depositor  the  right  to  recover 
the  deposit  if  he  can  trace  it,  does  not  give  him  a 
right  to  have  precedence  out  of  the  general  fund 
of  the  bank  over  other  creditors,  nor  does  it  give 
the  bank  a  right  to  pay  him  In  violation  of  the 
statute  forbidding  trespasses  by  a  corporation  in 
contemplation  of  insolvency.  Atkinson  v.  Bocli 
ester  Printing  Ck>.  114  N.  Y.  168w 

In  Re  Bank  uf  Madison,  5  Biss.  51ft,  the  oourt  said. 
In  speHking  of  a  case  of  collection  by  an  Insolvent 
bank,  that  It  is  not  exacting  too  much  to  requin* 
that  a  |>arty  dealing  with  an  Insolvent  bank  In  th<* 
ordinary  way  should  make  out  a  very  clear  casi' 
before  a  oourt  should  sustain  a  preference  In  hie 
favor  over  other  creditors. 

The  tendency  of  the  above  cases  seems  to  be  to 
deny  the  application  of  the  trust  doctrine  to  tbu 
class  of  cases. 
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fafled,  could  not  have  reached  the  New  York 
bank  and  been  credited  on  the  same  day;  but 
it  is  not  certain  thai  the  check  sent  on  the  10th 
could  not  have  reached  the  New  York  bank 
and  have  been  credited  by  it  before  the  John- 
son City  bank  closed  its  doors,  on  the  12th  at 
noon.  As  to  these  checks  a  very  nice  question 
arises.  It  appears  that  the  New  York  bank 
paid  over  to  the  receiver  of  the  Johnson  Citv 
bank,  after  be  took  po^^session,  about  $5,00($, 
retaining  a  further  sum  of  $771.62  to  meet  cer- 
tain indorsements  upon  rediscounts  made  for 
Ihe  Johnson  City  bank.  This  fund  embraced 
the  checks  referred  to,  but,  they  having  been 
entered  up  to  the  general  credit  of  the  Johnson 
City  bank  after  its  failure,  the  question  is,  can 
the  amount  be  reclaimed  out  of  the  monev  paid 
over  to  the  receiver  by  the  New  York  bank? 
It  has  been  held  that  when  a  bank  ceases  to  do 
business  the  status  of  each  and  every  creditor  is 
immediately  fixed.  After  that  time  a  corres- 
pondent l»nk  has  no  power  to  so  deposit  or 
credit  funds  received  for  the  account  of  the  in- 
solvent bank  as  to  affect  the  rights  of  the  cus- 
tomera  or  creditors  of  the  insolvent  bank.    XJn- 

?|ue8tionably  the  complainants,  in  view  of  the 
raud  practiced  npon  them  bv  the  bank,  had 
the  right,  when  it  closed  its  doors,  to  reclaim 
the  government  checks  deposited  on  the  12th, 
and  which  were  not  yet  collected  or  credited, 
if  they  could  be  found.  Nor  could  the  New 
York  bank,  by  afterwards  collecting  these 
treasury  checks,  and  depositing  their  proceeds 
to  the  general  account  of  the  Johnson  City 
bank,  deprive  complainants  of  their  right  to 
such  proceeds.  The  New  York  bank,  after 
the  closing  of  the  doors  of  the  Johnson  City 
bank,  could  make  no  further  credits  to  it  that 
could  or  would  in  any  way  affect  the  right  of 
the  complainants  to  the  checks  or  their  pro- 
ceeds. And  this  is  true  whether  the  New  York 
bank  had  notice  of  the  failure  of  the  Johnson 
City  bank  or  not  when  it  made  the  credits.  In 
other  words,  all  checks  and  drafts  received  by 


Ihe  New  York  bank  after  the  Johnson  City 
bank  closed  its  doors  should  have  been  kept 
separate,  and  accounted  for  to  the  receiver,  for 
the  true  owners,  and  not  credited  to  the  John- 
son City  bank;  and  such  credit,  if  given,  could 
not  prejudice  complainants'  right  to  rescind 
their  contract  for  fraud,  and  recover  back  the 
proceeds  not  credited  when  the  insolvent  bank 
failed.  It  is  evident  that  these  identical  pro- 
ceeds were  embraced  In  the  $5,000  paid  over. 
This  holding  is  sustained,  as  we  think,  by 
sound  reason,  and  is  supported  in  principle  by 
the  following  authorities:  Manufaeturertf 
Nat  Bank  v.  Continental  Bank,  148  Mass.  553, 
2  L.  R  A.  609;  St.  LauiA  db  8.  F.  B,  Go.  v. 
Johniton,  188  U.  8.  566.  88  L.  ed.  688;  Com- 
mereial  Nat.  Bank  v,  Armstrong,  148  U.  8.  50, 
87  L.  ed.  868;  Old  Nat.  Bank  v.  Oerman- 
American  Nat,  Bank,  155  U.  8.  568,  89  L  ed. 
262;  Orar/ie  ▼.  ffadley,  99  N.  Y.  131,  52  Am. 
Rep.  9:  Morse,  Banks  A  Banking,  gg  589, 
5896.  629^-681. 

It  may  be  that  none  of  the  authorities  pre- 
sent the  question  in  the  exact  shape  here  pre- 
sented, but  the  principles  decided  are,  we 
think,  conclusive  in  this  case. 

It  follows  that  ihe  decree  of  the  Court  of 
Chancery  Appeals  must  he  reteraed,  as  to  the 
checks  deposited  bv  complainants  in  the  John- 
son City  bank  on  the  10th  and  12th  of  Novem- 
ber, 1894,  aggregating  $66,  and  for  this  amount 
complainants  are  entitled  to  a  Judgment 
against  the  receiver,  to  be  paid  as  a  preferen- 
tial claim,  and  the  remainder  of  said  decree 
must  be  affirmed.  There  being  no  proof  or 
presumption  that  the  $18  pension  check  was 
not  received  and  credited  bv  the  Southern  Na- 
tional Bank  before  the  Johnson  City  bank 
closed  its  doors,  complainants  have  not  made 
out  their  right  to  reclaim  or  recover  the  pro- 
ceeds of  it.  The  costs  of  the  appeal  will  be 
paid  by  the  receiver;  the  other  costs,  as  here 
tofore  adjudged. 


BiiQhl  tofOOow  money. 

If  the  fund  remains  in  a  separate  packa^,  which 
oomes  to  the  hands  of  the  receiver,  tlie  depositor 
mav  recover  it.  Re  Oommerolal  Bank,  1  Ohio  N. 
P.  868. 

If  the  money  la  kept  in  a  separate  packaire  the 
depositor  may  recover  it  from  the  bands  of  tbe  re- 
ceiver.  Chaffee  v.  Fort,  SXans.  8L 

If  money  is  deposited  a  few  minutes  before  a 
bank  closes  its  doors,  and  together  with  the  deposit 
ticket  put  to  one  side,  wliere  It  remains  when  tbe 
bank  closes  its  doors  and  so  passes  into  the  hands 
of  tbe  receiver,  tbe  owner  may  maintain  replevin 
for  it.    Furber  v.  Stephens,  86  Fed.  Bep.  17. 

If  the  money  is  paid  in  after  banlring  hours,  and 
is  put  by  itself,  and  the  bank  never  opens  for  busi- 
ness again,  the  owner  may  recover  the  deposit. 
Sadler  v.  Belcher,  8  Moody  ft  B.  480;  Threlfal  v. 
aileB,Id.4W. 

A  deposit  of  money  made  in  a  bank  on  the  day  and 
at  the  very  hour  when  itsuspended  payment  may  be 
returned  to  tbe  depositor.  Exchange  Banlc  v. 
Montreal  Coifee  House,  M.  L.  B.  2  &  C.  141. 

But  if  tbe  money  has  not  been  kept  separate  the 
majority  of  the  cases  deny  a  recovery. 

If  the  funds  deposited  have  been  commingled 
with  the  other  funds  of  the  bank,  and  are  incapable 
of  identification,  the  depositor  will  not  be  entitled 
to  recover  from  the  receiver  tbe  full  amount  of 
his  claim  in  preference  to  otiier  creditors.  Blake 
V.  State  Sav.  Bank.  12  Wash.  619. 
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A  deposit  which  cannot  be  traced  is  a  simple  debt, 
and  the  depositor  is  not  entitled  to  a  preference. 
Lotze  V.  ^oemer,  25  Ohio  L.  J.  8L 

A  deposit  cannot  be  recovered  if  it  is  passed  into 
the  hands  of  the  assignee  mingled  with  other  funds 
of  the  bank.    Wilson  v.  Oobum,  86  Neb.  OBO. 

Where  money  was  paid  after  office  hours,  and  on 
the  same  evening  one  of  the  partners  in  the  bank 
made  a  declaration  of  insolvency  which  was  after- 
wards acquiesced  in  by  the  other  partner,  and  the 
bank  never  afterwards  opened  for  business  but  was 
adjudicated  bankrupt,  the  money  so  deposited  was 
held  to  pass  to  the  assignees.  ExparU  Olntton,  1 
Fonb.  N.  B.  167. 

The  rule  of  the  above  cases  is,  however,  not  uni- 
vorsaL  In  one  case,  in  which  the  rule  of  trust  ex 
malefMo  is  applied,  it  is  held  that  if  money  and 
checks  are  deposited  a  few  minutes  before  the^ 
doors  of  the  bMuk  are  closed,  and  the  check!  are 
subsequently  collected  so  that  the  specific  money 
deposited  and  the  proceeds  of  the  checks  come  to 
the  hands  of  the  receiver,  tlie  owner  may  recover 
them  Irom  bis  bands.  The  fact  that  the  money 
cannot  be  Identified  will  not  preveut  its  recovery 
if  it  Is  still  in  the  mass  In  the  Teceiver*s  hands. 
Wasson  V.  Hawkins,  59  Fed.  Bep.  287.  That  case 
wa9  followed  in  Lake  Erie  &  W.  B.  Co.  v.  Indian- 
apolis Nat.  Bank,  65  Fed.  Bep.  600. 

So,  it  has  been  stated  that  in  order  to  recover 
from  tbe  receiver  money  deposited  with  an  insol- 
vent bank  tbe  owner  must  sbow  that  it  was  held  by 


TBNNB88BS  8lI7BBlCB  COUBT. 


Oct., 


T.  B.  KLEPPER,  AppL^ 

V, 

John  L  COX,  Receiver  of  Johnson  City  First 

NatioDal  Baok. 


(. 


.Tenn ) 


A  credit  for  a  draft  given  by  one  bank  to 
another  on  the  same  day  that  the  latter  failed 
will  not  be  presumed,  in  the  absence  of  proof, 
ro  have  been  (riven  after  the  failure,  in  order 
to  entitle  one  who  deposited  the  draft  in  the  in- 
solvent bank  after  its  officers  knew  it  was  insol- 
vent to  reclaim  the  proceeds  of  the  draft  out  of 
the  assets  In  preference  to  other  creditors  who 
■eek  to  have  them  distributed  pro  rata, 

(October  81,1898.) 

APPEAL  by  plaintiff  from  a  decree  of  the 
Court  of  Chancery  Appeals  reversing  a 
decree  of  the  Washington  County  Chancery 
Court  in  his  favor  in  a  suit  brought  to  recover 
from  the  possession  of  the  defendant,  receiver, 
certain  assets  which  were  alleged  to  have 
ffone  into  his  possession  impressed  with  a  trust 
In  complainant's  favor.     Affirmed, 

The  facts  are  stated  in  the  opinion. 

Messrs.  Isaac  Harr  and  Burrow  Bros. 
for  appellant. 

Messrs.  W.  W.  Faw  and  T.  A.  Coz  for 
appellee. 

Wilkest  J.f  delivered  the  opinion  of  the 
court: 

This  bill  was  filed  to  recover  from  the  de- 
fendant, as  receiver  of  the  First  National  Bank 
of  Johnson  City,  $816.86,  proceeds  of  a  draft 


or  check  of  the  bank  on  its  correspondent  bank 
in  Louisville,  Kentucky,  and  the  further  sum 
of  $41.75  deposited  in  cash  in  the  Johnson  City 
bank  on  the  day  of  its  failure.    The  chancellor 

granted  the  relief  prayed  as  to  the  check,  but 
eclined  to  give  any  relief  aa  to  the  $41.75 
cash.  The  court  of  chancery  appeals  reversed 
the  decree  of  the  chancellor  and  dismissed 
complainant's  bill,  denying  him  any  relief,  and 
he  has  appealed  and  assigned  errors. 

The  theory  of  the  bill  is  that  the  bank  at 
Johnson  City  was  hopelessly  insolvent  when  it 
issued  its  check  on  the  Louisville  bank  and  re- 
ceived the  cash  deposit  of  $41.75,  and  this  fact 
was  well  known  to  its  president  and  oflScers, 
and  constituted  a  fraud  upon  complainant,  and 
that  he  has  a  right  to  rescind  the  transaction 
and  recover  back  the  money  from  the  receiver, 
inasmuch  as  there  was  more  than  enough  cash 
in  the  vaults  of  the  bank,  which  went  mto  the 
receiver's  hands  when  it  failed,  to  repay  the 
amounts  claimed,  or  that  it  may  reclaim  the 
draft  given  in  exchange  for  the  check  on  I^uis- 
ville.  The  court  finds  as  a  fact  that  the  officers 
of  the  bank  did  know  of  the  insolvency  of  the 
bank  at  the  time  of  the  transaction.  The  facts, 
so  far  as  material  to  be  stated,  are  that  on  the 
10th  of  November,  1894,  complainant  delivered 
to  the  Johnson  City  bank  a  draft  of  the  United 
States  Leather  Company,  drawn  on  a  New 
York  bank,  for  $307.10.  and  with  this  and 
$9. 06  in  cash  it  obtained  and  received  from  the 
Johnson  City  bank  itfi  check  or  draft  on  the 
German  National  Bank  of  Louisville  for 
$816.36.  It  immediately  transmitted  the  draft 
of  the  leather  company  to  its  New  York  cor- 
respondent, and  it  was  placed  to  its  credit  in 


the  receiver  in  specie^  or  constitute  part  of  the 
gT09»  sum  which  went  into  his  bands,  or  had  been 
invcsted.by  the  banii:  in  tangible  property  which 
came  to  the  hands  of  the  receiver.  St.  Louis 
BrewiDK  Asso.  v.  Austin,  100  Ala.  dlZ. 

So,  if  the  bank  closes  two  hours  after  the  deposit 
is  made  the  depositor  cannot  recover  his  deposit 
unless  he  shows  that  it  was  not  paid  out  during  the 
time  the  business  continued,  and  that  it  came  to 
the  hands  of  the  receiver.  Re  North  lii\er  Bank, 
60  Hun,  91. 

RUM  to  foUow  commercial  paper. 

If  a  bank  receives  checks  on  deposit  when  it  is 
hopelessly  insolvent,  it  is  such  fraud  that  a  depos- 
itor may  recover  them  from  the  banlc  or  may  recov- 
er|their|proceeds  in  case  they  are  not  collected  until 
after  the  bank  doses  its  doors.  St.  Louis  ft  S.  F.  U. 
Go.  V.  Johnston,  183 17.6.  M6, 83  L.  ed.  683. 

If  checks  are  received  for  deposit  when  the  bank 
Is  hopelessly  Insolvent,  and  not  collected  until  after 
It  closes  its  doors,  the  owner  may  recover  the 
checks  or  their  proceeds.  Somerville  v.  Beal,  49  Fed. 
Kep.  790,  Affirming  Beal  v.  Somerville,  fiO  Fed.  Rep. 
647,  5  U.  S.  App.  14, 17  L.  B.  A.  291. 
•  If  the  deposit  oonsists  of  a  check,  and  is  made 
within  thirty  days  of  insolvency,  the  bank  is,  un- 
der the  niloois  statutes,  iruilty  of  fraud;  and  if  the 
check  comes  to  the  hands  of  the  assiirnee  it  may 
be  recovered  back  again.  American  Trust  &  Sav. 
Bank  v.  Gueder  &  P.  Mfg.  Co.  ISO  111.  886,  Affirming 
Geuder  ft  P.  Mfg.  Co.  v.  American  Trust  ft  Sav. 
Bank,  Si  HI.  App.  849. 

A  tmnk  which  is  iosolvent  and  contempladog 
Buspensloo,  and  whose  assets  are  far  leas  than  its 
liabilities,  acquires  no  title  to  a  check  deposited  by 
one  to  whom  its  condition  is  unknown.  Fisse  v. 
Dietrich,  8  Ma  App.  684. 
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One  who  deposits  paper  with  an  insolvent  bank 
may  rescind  the  transfer  and  stop  payment  of  the 
paper.    First  Nat.  Bank  v.  Strauss,  66  Mis^  47R. 

If  the  bank  is  hopelessly  insolvent  when  it  re- 
ceives paper  on  deposit,  and  closes  its  doors  before 
the  paper  is  collected,  the  depositor  may  reclaim  it 
from  the  hands  of  the  assignee.  Oragie  v.  Hadley, 
99  N.  Y.  181, 62  Am.  Rep.  9. 

Or  from  the  hands  of  a  third  person  who  did  not 
give  value  for  it.  National  Citizens*  Bank  v.  How- 
ard, 8  How.  Pr.  N.  S.  51L 

If  the  bank  fraudulently  procures  possession  of 
a  check  on  deposit  neither  it  nor  its  assignee  with 
notice  can  enforce  payment  of  It.  Grant  v.  Walsh, 
146  N.  Y.  602. 

If  a  national  bank  is  insolvent  when  it  receives  a 
deposit  of  a  check,  its  proceeds  may  be  recovered 
by  the  depositor  if  they  remain  distinct  from  the 
general  funds  of  the  bank.  Cralgie  v.  Smith,  14 
Abb.  N.  C.  409. 

The  paper  cannot  be  followed  If  It  has  passed 
into  the  hands  of  a  bona  flde  purchaser. 

If  the  check  deposited  has  been  turned  over  to  a 
bona  fide  purchaser  for  value  without  notice  of  the 
fraud  it  cannot  be  reclaimed  by  the  depositor. 
Grant  v.  Walsh,  81  Hun,  449. 

If  the  checks  have  been  sent  to  a  third  bank  and 
credited  to  the  account  of  the  deposit  bank  they 
cannot  be  recovered  by  the  depositor.  HofTman  v. 
First  Nat.  Bank.  46  N.  J.  L.  607. 

In  that  case  the  deposit  bank  was  indebted  to 
its  correspondent  and  the  paper  was  credited  on 
account. 

In  order  to  recover  the  deposit  its  identity  must 
be  traced  in  the  hands  of  the  receiver.  If  a  draft 
is  not  paid  until  after  the  bank  closes  its  doors,  so 
that  the  proceeds  come  to  the  hands  of  the  re- 
ceiver, it  may  be  recovered  by  the  depositor.    But 
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tbe  New  Tork  bank,  in  its  usual  course  of 
business,  on  November  12,  1894,  but  at  what 
hour  does  not  appear.  About  noon  on  that 
dav  tbe  Johnson  City  bank  ceased  to  do  busi- 
ness, closed  its  doors,  and  went  into  the  hands 
of  defendant  as  receiver.  Tbe  draft  on  the 
Louisville  bank  was  not  paid,  but  protested. 
The  deposit  of  $41.75  was  made  about  an  hour 
before  the  bank  suspended.  The  New  York 
bank  was  iodebted  to  the  Johnson  City  bank 
when  the  latter  closed  Its  doors  in  the  sum  of 
$5,644.67,  and  afterwards  paid  the  receiver 
$4,878.08  of  this  amount,  retaining  $771.64  on 
account  of  some  rediscounts  on  which  the  John- 
son City  bank  was  indorser.  When  the  draft 
was  drawn  on  the  Louisville  bank,  November 
10, 1894,  the  Johnson  City  bank  was  overdrawn 
with  it  $51.55,  but  on  November  12,  when  the 
failure  occurred,  it  had  to  the  credit  of  the  John- 
son City  bank  $1 18.66.  The  court  of  chancery 
appeals  finds  as  a  fact  that  the  parties  treated  the 
deposit  of  the  leather  company's  draft  and  the 
issuance  of  the  draft  on  Louisville  as  cash  trans- 
actions, and  |the  leather  company's  draft  was 
remitted  by  the  Johnson  City  bank  to  its  New 
York  corresftondent  as  cash,  and  for  its  credit, 
and  not  simply  as  a  collection.  The  real  mat- 
ter presented  and  insisted  upon  in  this  court 
and  in  the  court  of  chancery  api^eals  is  that 
the  Johnson  City  bank  was  hopelessly  insol- 
vent, and  known  by  its  officers  to  be  so,  when 
tbe  transaction  toos- place  with  it;  and  tbe  con- 
tention is  made  that  this  constituted  fraud,  and 
that  complainant  is  entitled  to  recover  tbe 
amount  of  the  leather  company's  check  out  of 
the  proceeds  which  came  into  the  hands  of  the 
receiver  frem  the  New  Tork  bank.    Put  into 


other  languajje,  the  contention  is  that  it  was  a 
fraud  to  receive  the  check,  under  the  circum 
stances,  and  hence  the  receiver  holds  the  fund 
in  trust,  and  omplainant  has  a  right  to  follow 
and  reclaim  tbe  amount  of  the  check  In  pref- 
erence to  other  creditors.  We  have  held  in 
cases  somewhat  similar  to  this  that  by  the 
transaction  as  there  detailed  the  relation  of 
debtor  and  creditor  was  created  between  the 
customer  and  the  bank,  and  in  such  cases  the 
customer  cannot  follow  and  reclaim  the  pro- 
ceeds of  the  check  or  the  money  when  it  has 
been  collected  or  credited  before  the  bank 
closed.  Akin  v.  Jone^,  98  Tenn.  858,  25  L.  K. 
A.  523;  8ayie9  v.  Cox,  95  Tenn.  579,  82  L.  R 
A.  716.  An  earnest  argument  is  made,  how- 
ever, that  the  question  and  effect  of  tbe  fraud 
practised  in  making  such  transaction  when  tbe 
bank  was  in  a  known  state  of  utter  insolvency 
was  not  passed  upon  or  considered  in  those 
cases,  and  that  the  consequence  of  such  fraud 
must  be  to  warrant  the  customer  in  rescinding 
the  transaction  and  rcclaimiog  his  property. 
It  is  likened  to  the  case  of  a  vendor  who  has 
been  induced  by  fraud  to  part  with  his  goods. 
In  such  case  he  may  reclaim  them  in  the  hands 
of  tbe  Tendee,  if  he  can  find  and  identify  them 
(Belding  y.  Frankland,  8  Lea,  67,  41  Am.  Kep. 
680),  or  against  an  assignee  under  a  voluntary 
assignment  for  the  benefit  of  creditors  and  to 
secure  pre-existing  debts  (Id.).  This  rule  ob- 
tains upon  the  idea  that  the  identical  goods  or 
property  can  be  traced  in  kind  into  the  bands 
of  tbe  assignee,  and  that  they  have  not  been 
mixed  or  confused  with  other  goods  or  prop- 
erty of  like  kind.  But  does  the  rule  apply  in 
a  case  like  the  present?    The  transaction  be- 


If  the  proceeds  are  appropriated  by  the  bank  be- 
fore it  doses  Its  doors,  the  depositor  cannot  re- 
cover them.  If  the  deposit  is  mooej  it  must  t>e 
Identified  in  the  bands  of  the  receiver.  Re  Com- 
mercial Bank,  2  Ohio  N.  P.  170. 

Moreover  the  paper  must  have  Increased  the  as- 
■ets  of  the  bank. 

In  order  to  entitle  tbe  owner  to  a  preference  it 
must  appear  that  tbe  funds  in  tbe  hands  of  tbe  re- 
ceiver were  increased  or  benefited  by  tbe  proceeds. 
Bence,  if  a  draft  is  deposited  which  is  forwarded 
toacorreepondeDt,and  credited  to  tbe  forward- 
ing bjuk.  tbe  depositor  cannot  claim  a  preference 
out  of  tbe  funds  of  the  deposit  bank  in  case  of  its 
insolvency.  City  Bank  v.  Blackmore,  75  Fed.  Rep. 
771. 

So,  a  person  who  makes  a  deposit  with  a  hank 
after  it  has  suspended,  oonslstinff  of  checks  drawn 
on  and  aooepted  by  tbe  bank  in  which  the  deposit 
Is  made,  is  not  entitled  to  a  preference  over  other 
creditors  of  the  bank.  Ontario  Bank  v.  Chaplin, 
«)Can.&aiiS8,AffirmlnfirM.L.  R.5Q.  a407. 

Tbe  difference  In  tbe  result  when  tbe  trust  doo- 
erlne  Is  applied,  aud  wheu  it  is  not,  is  illustrated  by 
tbe  followmir  cases: 

If  at  the  time  tbe  check  Is  deposited  tbe  bank  Is 
hopelessly  insolvent  tbe  deposiror  may  reclaim  tbe 
proceeds  until  they  have  been  minirled  with  tbe 
funds  of  the  hank  so  that  they  cannot  possibly  be 
traced.  And  if  tbe  otaeok  was  forwarded  to  a  cor- 
respondent for  collection  and  tbe  proceeds  placed 
to  tbe  credit  of  the  deposit  bank  and  tbe  general 
account  drawn  against,  it  will  be  presumed  that 
tbe  funds  of  tbe  deposit  bank  were  the  subject  of 
the  drafts;  and  if  tbe  amount  of  tbe  trust  fund  was 
always  Intact  the  owner  may  recover  it  from  the 
possession  of  the  oorreepondent.  Importers  *  T. 
Bank  v.  Bverett  Bros.  21  N.  Y.  8.  EL  96. 
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That  case  applies  the  trust  doctrine  as  estab- 
lished in  Knatchbull  v.  Hallett,  L.  R.  18  Cb.  Div. 
696.  49  L.  J.  Ch.  N.  B.  415, 42  L.  T.  N.  8.  421,  28  Week. 
Hep.  782,  where  one  bavinsr  trust  funds  in  his  bands 
deposited  them  in  bis  own  acoouut  at  bis  baoker*a. 
and  tbe  court  held  that  the  owner  could  follow  them 
and  bad  a  oharffe  on  the  general  balance  in  tbe 
banker's  hands,  and  that  it  would  be  considered 
that  the  checks  afterwards  drawn  upon  the  funds 
were  upon  his  own  share,  and  not  upon  that  of  the 
cestui  que  trtuL 

In  Tennessee  the  doctrine  of  a  trust  Is  expressly 
repudiated  in  ordinary  cases  of  this  kind,  and  In 
that  state  it  la  held  that  if  tbe  check  is  forwarded 
for  collection  and  credited  to  the  deposit  bank  as 
cash  before  it  doses  Its  doors  the  riirht  to  follow, 
and  reclaim  tbe  proceeds.  Is  lost,  althouirh  they  re- 
main in  tbe  hands  of  the  correspondent,  and  are, 
together  with  other  funds,  turned  over  by  it  to  tbe 
receiver.    Friberg  v.  Cox  (Tenn.)  87  &  W.  288. 

And  In  Rlsppbb  v.  Cox  it  Is  held  that  if  the 
credit  Is  given  the  same  day  upon  which  tbe  bank 
closes  its  doors  it  will  not  be  presumed  in  favor  of 
tbe  depositor  to  have  been  after  tbe  failun-. 
But  the  depositor  must  show  that  such  was  the  fact 
in  order  to  be  entitled  to  tbe  proceeds.  It  woulti 
seem  that  Friberg  v.  Cox,  gupra,  and  Klsppeb  \ . 
Cox  carry  the  refusal  to  recognize  tbe  depositor*- 
rights  further  than  any  other  case,  and  are  some- 
what inconsistent  with  tbe  rule  prevailing  else- 
where. 

As  to  trust  In  proceeds  of  collection  made  by  ban  k 
when  insolvent^  see  note  to  Sayles  v.  Oox  (Tenn.)  31 
L.B.A.71&  B.P.F. 
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tween  the  complaiiiaDt  in  this  case  and  the 
bank  was,  in  cHect,  that  complainant  sold 
to  the  bank  the  check  of  the  leather  company, 
and  purchased  from  the  bank  its  own  check 
upon  the  Louisville  bank.  At  the  same  time 
the.  Johnson  City  bank  became  by  the  same 
transaction  the  owner  of  the  leather  company's 
check,  and  at  once  remitted  It,  for  credit  on  its 
own  account,  to  its  New  York  correspondent, 
and  it  was  received  and  credited  as  cash  by  the 
New  York  bank  upon  its  arrival.  There  is  no 
question  now  made  as  to  the  real  cash  passing 
in  the  transaction,  but  the  effort  Is  to  reclaim 
the  proceeds  of  the  leather  company's  check 
out  of  funds  turned  over  to  the  receiver  by  the 
New  York  bank  after  he  took  charjre.  There 
are  two  determining  questions  arising  under 
the  statement  of  facts:  (1)  Whether  the  pro- 
ceeds of  the  check  can  be  traced  and  Identified; 
and  (2)  whether  the  credit  was  given  to  the 
Johnson  City  bank  by  the  New  York  bank  be- 
fore the  failure  of  the  former.  If  such  credit 
was  entered  before  the  Johnson  City  bank 
failed,  then  the  proceeds  became  mingled  with 
the  general  funds  of  the  bank,  and  cannot  be 
reclaimed.  Akin  v.  Jones,  98  Tenn.  858, 95  L. 
R.  A.  628;  SayUi  v.  Cost,  95  Tenn.  579.  82  L. 
R.  A.  715.  In  such  case  the  proceeds  cannot 
be  followed,  separated,  or  identified.  The 
credit  in  this  case  was  given  by  the  New  York 
bank  on  the  same  dav  the  Johnson  City  bank 
failed.  Which  was  first  in  point  of  time  does 
not  appear. 
Under  this  state  of  facts,  in  the  absence  of 

Sroof  to  the  contrary,  the  identification  not 
einff  made  out,  and  In  favor  of  the  other 
creditors  of  the  bank  seeking  a  pro  rata  distri- 
bution of  its  assets,  we  must  presume  that  the 
credit  was  given  before  the  Johnson  City  bank 
failed;  and,  this  being  so,  the  proceeds  of  the 
check  cannot  be  identified  or  separated,  and 
the  right  to  reclaim  them  is  lost,  and  the  decree 
ef  the  Court  nf  Chancery  Appeals  is  affirmed. 


Cynthia  A.  COWAN  et  al,  Appts, 

t. 

L.W   MURCHi^lol 
( Tenn ) 

Two  members  of  the  eonrt  of  ehaneery 
appeals  may  hear,  oonsider,  confer  together, 
and  deoide  the  causes  before  them  intheaheenoe 
of  the  other  member  of  the  court  from  sioknoss 
or  other  reason,  although  the  act  oreatlDR  the 
court  makes  no  provision  as  to  the  number  which 
may  act  or  constitute  a  quorjm,  but  MiUL  ft  V. 
Gode,  f  66,  while  not  applicable  to  the  (H>urt,  pro- 
vides generally  that  a  majority  of  three  or  more 
officers  to  whom  joint  authority  is  given  may  ez- 
erdae  it,  unless  otherwise  declared. 

(November  11«1898J 

APPEAL  by  complainants  from  a  decree  of 
the  Court  of  Chancery  Appeals  modifying 
a  decree  of  the  Chancery  Court  for  Cocke 
County  in  complainant's  favor  in  a  suit 
brought  to  enforce  a  vendor's  lien.    Affirmed. 

NoTB— Astowbut  coDstitutes  the  quorum  of  a 
court,  see  ttlso  Williams  v.  Benec  (8.  a)  li  L.  R.  A 
>25. 
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The  facts  are  stated  in  the  opinion. 

Messrs.  Washburn,  Pickle,  Ss  Tumort 

for  appellants: 

There  is  a  distinction  between  the  exercise  of 
such  authority  by  such  a  body  for  public  and 
private  purposes.  In  the  former  case  all  must 
meet  and  confer,  but  a  majority  may  de^dde; 
but  in  the  latter  case  all  must  not  onlv  meet 
and  confer,  but  also  concur  in  the  deciaon. 

2  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  645; 
Endllch,  Interpretation  of  Statutes,  605:  Kent, 
Com.  663;  McCoy  v.  Curtice,  9  Wend.  17, 24  Ana. 
Dec.  115:  Cooley  v.  aOonnar,  79  U.  8.  12  Wall. 
398,  20  L.  ed.  448:  Crocker  v.  Crane,  21  Wend. 
211,  84  Am.  Dec  229;  Ex  parte  Rogers,  7  Cow. 
529;  Qrindley  v.  Barker.  1  Bos.  &  P.  229; 
BiUings  v.  l^nn,  2  W.  Bl.  1017;  Atty.  Oen. 
▼.  Davy,  2  Atk.  212;  Scott  v.  Detroit  Young 
Men's  8oc.  1  Dougl.  (Mich.)  119;  Downing  v. 
Rugar,  21  Wend.  178.  84  Am.  Dec  228;  First 
Nat.  BanJcT.  Mount  Tahor,  62  Vi.  87,  86  Am. 
Rep.  784. 

The  cases  where  a  decision  may  be  rendered 
by  a  Judicial  body  upon  the  consideration  (not 
concurrence)  of  less  than  the  whole  numtier  are 
cases  where  by  constitutional  or  statutory  en- 
actment it  is  provided  that  a  less  number  thaa 
the  whole  body  shall  constitute  a  quorum  for 
the  transaction  of  business. 

McCoy  V.  Curtice,  9  Wend.  17,  24  Am.  Dec. 
112;  Kederr.  Frost,  22  Barb.  401;  Memphis^ 
a  R.  Co.  v.  PilUnt,  9  Heisk.  248;  1  Am.  A 
En?.  Enc.  Law,  pp.  688,  6S4;  Story,  Agency. 
142. 

Under  the  Code  of  1858  a  majority,  and  un 
der  h  later  act  three  fifths,  of  the  justices  of  a 
county  are  essential  to  constitute  a  quorum  for 
the  transaction  of  business  of  a  quarterly  court. 

Under  these  provisions  it  has  l>een  held  that 
the  action  of  such  court  is  void  if  the  record 
fails  to  show  that  the  reouired  number  of  Jus- 
tices, to  wit,  a  quorum,  were  present  when  ac- 
tion was  taken. 

Conleman  v.  Smith,  Mart.  &  Y.  86;  Mankin 
V.  State,  2  Swan,  206;  Brooks  v.  Ciaibome 
County,  8Bazt.48. 

Mr,  H.  N.  Gate  also  for  appellants. 

Messrs.  W.  J.  IScSween  and  Shields  A 
Moanteaatle,  for  appellees: 

If  this  court  should  concur  with  complain- 
ants in  their  position  that  all  of  the  Judges  of 
the  court  of  chancery  appeals  must  be  present 
and  join  in  the  consideration  and  decision  of 
every  case,  this  case  cannot  be  heard  upon  the 
facts  in  this  court.  No  valid  decision  having 
been  rendered  by  the  court  of  chancery  appeals, 
the  appeal  is  premature,  and  the  case  would 
still  be  in  that  court. 

Austin  ▼.  Harbin,  95  Tenn.  600. 

The  exception  of  the  complainants  to  the 
consideration  and  decision  of  the  case  by  the 
court  in  the  absence  of  Judge  Neill  came  too 
late.  They  waived  his  absence  and  the  want 
of  a  full  bench  bv  not  objectinic  to  the  opinion 
when  it  was  filea  and  the  decree  when  it  was 
entered. 

Rndford  Truit  Go,  t.  East  Tennessee  Lwmr 
her  Co,  92  Tenn.  186. 

The  absence  of  one  of  a  number  of  arbitra- 
tors is  even  waived  by  not  making  the  objec- 
tion at  the  proper  time. 

Newcomh  v.  Wood,  97  U.  S.  581,  24  L.  «dL 
1086 
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The  majority  of  the  court  had  aathority  to 
hear,  consider,  and  decide  the  case. 

Hill.  &  Y.  Code,  g  66;  Badford  Truit  Co,  r. 
Ecui  Tennemee  Lumber  Co,  iupra;  Onfoot  ▼. 
AlUn^  2  Weod.  405;  Ex  parte  Bogere,  7  Cow. 
529;  Paitereon  T.  LeaviU,  4  Conn.  60,  10  Am. 

Mr.  W.  O.  Hums  also  for  appellees. 

Wilkes.  J.,  delivered  thelopinion  of  the 
c-ourt: 

This  bin  was  filed  to  enforce  a  yendor's  lien 
for  judgment  on  the  purchase-money  notes, 
and  to  set  aside  a  subsequent  conveyance  of 
the  land  covered  by  the  lien,  upon  the  ground 
of  fraud,  and  notice  that  the  lien  of  the  vendor 
was  outstanding.  The  chancellor  granted  the 
relief  prayed,  and  defendants  appealed  and  as- 
signed errors.  The  case  has  been  heard  by  the 
court  of  chancery  appeals,  and  the  decree  of 
the  chancellor  reversed  so  far  as  it  decreed  that 
the  conveyance  of  the  land  be  set  aside.  The 
complainants  are  allowed,  however,  to  sell  the 
lands,  and  to  take  the  surplus  proceeds  after 
the  payment  of  the  amounts  due  to  defendants 
Stesid  &  Carver,  the  subsequent  grantees,  which 
amounts  are  declared  a  first  lien  or  encum- 
brance on  the  property.  Complainants  have 
appealed  to  this  court,  and  assigned  errors. 
*  The  court  of  chancery  appeals  finds,  as  facts, 
that  complainants  sold  the  lands  to  Murch, 
and  made  him  an  absolute  conveyance  of  the 
same,  retaining  a  lien  in  the  purchase- money 
notes,  but  none  in  the  conveyance;  that  Stead 
&  Carver,  without  any  notice  of  any  lien,  on 
the  faith  of  the  absolute  deed  to  Murch,  niade 
him  a  loan  of  $3,500,  and  took  a  deed  of  trust  on 
the  land  to  secure  the  same;  that  complainants 
knew  of  this  deed  of  trust,  and  made  no  ob- 
jection to  the  same  until  nearly  a  year  after- 
wards, and  when  the  scheme  for  which  the 
land  was  bought  proved  a  failure,  and  hence 
they  were  not  entitled  to  set  aside  the  convey- 
ance in  trust,  but  must  take  in  subordination 
to  it.  It  follows  from  the  finding  of  facts  that 
the  court  of  chancery  appeals  was  correct  in 
granting  the  decree  it  aid,  and,  if  there  were 
nothing  else  in  the  case,  their  decree  must  be 
affirmed.  It  is  insisted,  however,  that  only 
two  members  out  of  the  three  judges  compos- 
ing the  court  of  chancery  appeals  considered 
the  case,  and  rendered  the  finding  of  facts  and 
final  decree  in  the.cause,  and  this  is  assigned 
as  error. 

It  appears  that  argument  of  the  case  was 
had  before  the  full  l^nch  on  the  7th  of  Octo- 
ber, 1895;  that  the  cause  was  kept  under  ad- 
visement until  November  5,  1895,  when  an 
opinion  was  filed,  signed  by  two  of  the  judges 
of  the  court.  A  decree  was  entered  in  accord- 
ance with  the  opinion,  and  without  exception, 
on  November  6, 1895.  On  November  8,  1895, 
complainants  filed  a  petition  to  rehear  the 
cause,  assigning,  as  one  of  the  grounds  for  re- 
bearing,  that,  while  the  cause  was  beard  by  the 
full  court,  still  it  bad  been  considered  by  only 
two  members  of  the  court,  and  the  opinion 
rendered  had  been  concurred  in  by  only  two 
members,  and  it  was  asked  that  the  cause  be- 
reconsidered  by  the  full  bench.  This  petition 
was  presented  to  the  court  while  only  two  mem- 
bers were  on  the  t)ench  the  third  being  absent,on 
account  of  sickness  in  his  family;  and  the  peti- 
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tion  was  dismissed  November  9,  1895,  by  the 
same  two  judges.  At  this  time^  u(>on  enter- 
ing the  decree  dismissing  the  petition,  com- 
plainants excepted  to  the  action  of  the  court, 
because  only  two  members  had  considered  and 
concurred  in  the  conclusion.  These  facts  ap- 
pear from  the  recital  in  the  opinion  on  petition 
to  rehear,  and  finding  of  the  two  judges,  and 
in  the  decision  rendered  by  them,  and  in  the 
decree  as  entered  upon  the  minutes  of  the 
court 

The  question  presented  under  this  state  of 
the  record  and  the  assignment  of  errors  is  this: 
Can  the  decision  and  findings  of  the  court  of 
chancery  appeals  be  sustained  over  objection, 
when  the  argument  of  the  case  has  been  heard 
by  the  full  ^nch  of  three  judges,  but  only  two 
have  conferred  and  consulted  in  regard  to  it, 
and  only  two  have  engaged  and  concurred  in 
the  findings  and  final  determination  of  Ihe 
case,  the  third  member  being  unavoidably  ab- 
sent? It  is  insisted  that  the  Question  has  been, 
in  principle,  virtually  settled  by  the  cases  of 
BiSf&rd  Truet  Co,  v.  EoMi  Tenneuee  Lumber 
Co.  92  Tenn.  136,  and  AuiUn  v.  Earbin,  95 
Tenn.  600.  The  first  of  these  cases  arose  in 
the  supreme  court,  and  it  was  held  that,  un- 
der the  constitutional  and  statutory  provisions 
relating  to  that  court,  three  members  consti- 
tuted a  quorum  to  transact  business.  The  case 
further  holds,  referring  to  special  judges,  that 
objections  to  the  competency  of  a  court  or  any 
member  of  it  must  be  made  on  the  hearing,  or 
when  the  action  complained  of  is  had.    Un- 

auestionably,  this  is  so,  but  .is  that  principle 
ecisive  of  this  case?  Here  the  argument  w^s 
beard  before  a  full  court,  and  no  objection 
would  lie.  Neither  counsel  nor  litigant  could 
know  in  advance  whether  the  deliberation  over 
the  case  would  be  made  by  the  full  court,  or 
only  a  portion  of  it,  and  hence  there  was  no 
opportunity  for  exception.  When  the  finding 
of  facts  and  opinion  of  the  court  were  promul- 
gated, neither  litigant  nor  couusel  could  know 
whether  all  or  only  a  part  of  the  members  had 
participated  in  the  consideration  of  the  case 
until  after  the  opinion  was  delivered  and 
handed  down;  for  one  member  of  the  court 
may  and  always  does  deliver  the  opinion,  even 
when  all  deliberate  and  concur.  No  objection 
would  have  Inin  to  the  delivery  of  the  opinion 
with  only  two  members  on  the  bench  if  all 
concurred  in  the  consideration.  As  a  matter 
of  fact,  only  one  could  deliver  the  opinion, 
and  no  objection  would  lie  to  his  doins  so  if 
two  members  were  present  Complainant 
therefore  had  no  alternative  but  to  wait,  and 
no  remedy  but  to  petition  for  a  rehearing,  so 
soon  as  he  came  into  a  knowledge  of  the  facts, 
and  cannot  therefore  be  considered  as  having 
waived  any  rights,  or  as  having  given  his  con- 
sent to  tbQ  hearing  of  the  case  by  a  part  of  the 
court.  In  the  case  of  Auetin  v.  Barbin,  95 
Tenn.  698,  it  was  held  that  a  majority  of  the 
court  (or  two  members)  might  concur  In  the 
findings  and  opinion,  and  the  decree  would 
not  be  invalid  for  that  reason,  and  that  it  was 
not  required  by  the  act  to  be  signed  at  alL  But 
the  question  as  to  whether  the  entire  court 
must  consider  and  confer  over  the  case,  though 
a  majority  concurring  might  decide  it,  was  not 
considered  or  passed  upon.  We  do  not  there- 
fore understand  the  question  raised  in  this  case 
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to  hnve  beon  decided  in  either  of  the  cases  re 
f erred  to  aud  relied  upon  by  appellees,  aod  the 
question  Is  an  open  one. 

It  is  said  that  §  56  of  Milltkeii  A  Yertrees' 
Code  should  be  considered  as  indicative  of  the 
spirit  and  policy  of  our  legislation.  This  sec 
tion  is  in  the  following;  terms:  "All  words 
giving  &  joint  authority  to  three  or  more  per- 
sons or  officers  give  such  authority  to  a  major- 
ity of  such  persons  or  officers,  unless  it  is  other 
wise  declared."  This  section  is  by  its  terms 
and  context  applicable  only  to  the  Code  and 
the  body  of  laws  embraced  in  it;  but  it  is  in- 
sisted, and  properly  so,  that  it  should  be  con- 
sidered in  the  construction  of  all  subsequent 
statutes,  so  as  to  build  up  ^a  uniform 
and  harmonious  system.  The  act  creating 
the  court  of  chancery  appeals  does  mt 
in  terms  provide  that  any  number  of  the 
members  of  the  court  shall  constitute  a  mu 
jority  or  quorum,  and  that  any  specified  num- 
ber must  concur  in  the  consideration  or  in 
the  decision  of  any  case.  It  does  provide  that, 
in  case  of  the  sickness  or  incompetency  of  any 
one  or  more  of  the  judges  of  the  court,  such 
vacancy  may  be  filled  by  appointment  of  the 
governor;  and  unauestionably,  the  parties 
might,  by  consent,  flll  the  vacancy  in  any  case  in 
which  it  thus  becomes  necessary,  nnd  the  party 
thus  selected  b^  consent  could  act  as  a  jud>r'i. 
The  Constitution,  in  article  6,  §  2,  provides 
that  *'the  concurrence  of  three  of  the  judges 
of  the  supreme  court  shall  in  eveiy  case  be 
necessary  to  a  decision;"  and  the  necessary 
implication  is  that  a  decision  may  be  reached 
if  a  malority,  or  three,  of  the  members  concur 
in  the  decision,  but  less  than  that  number  can- 
not reach  a  decision.  Undoubtedly,  that  de- 
cision, when  thus  reached,  may  be  announced, 
as  has  been  the  invariable  rule,  by  only  one 
member  of  the  court.  It  was  held  in  Austin 
V.  Harbin,  95  Tenn.  598,  that  this  provision 
of  the  Constitution  and  the  act  conform- 
ing thereto  (Mill.  A  V.  Code,  g  842)  does  not 
apply  to  the  court  of  chancery  appeals,  but 
only  to  the  supreme  court,  but  that  a  decision 
and  finding  by  two  members,  constituting  a 
malority  of  the*  former  court,  would  be  valid 
and  legal,  without  the  concurrence  or  over  the 
dissent  of  the  third  judge. 

It  is  insisted  that  it  is  a  general  rule  of  law 
and  construction  that,  whenever  a  body  is  by 
law  constituted  for  the  decision  and  determina- 
tion of  matters  committed  to  them,  in  the  ab- 
sence of  any  provision  directing  otherwise  all 
must  join  in  the  consideration  of  the  matters 
to  be  decided,  and  must  confer  together  over 
the  mjitters,  although  a  majority  may  decide 
after  such  conference.  There  appears  to  be 
quite  a  broad  distinction  in  such  cases  between 
matters  of  private  and  public  concern.  The 
rule  contended  for  is  tersely  stated  in  the  text 
in  2  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  645,  un- 
der the  general  head  of  "Arbitration,"  that  in 
matters  of  private  concern  all  must  concur  in 
the  decision,  and  it  is  added:  "It  is  different 
in  matters  of  a  public  character,  because  where 
persons,  as  a  bench  of  judges,  are  appointed  to 
discbarge  public  duties,  the  decision  of  a  ma- 
jority is  generally  sufficient,  yet  then  they  must 
all  act  together  in  the  proceedings  prior  to  the 
judgment  or  award."  In  Endlich,  Interpreta- 
tion of  Statutes,  p.  605,  the  rule  is  stated  as 
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follows:    "An  act  which  empowers  two  oi 
more  justices,  or  other  persons,  to  do  any  act 
of  a  judicial,  as  distinguished   from  a  minis 
terial   nature,   impliedly  requires   that    tbej 
should  all  be  personally  present  and  acting  to 
eetber  in  its  performance,  whether  to  hear  the 
evidence,  or  to  view  wheu  they  are  to  act  on 
personal  inspection;  to  consult  together,  and 
form  their  judgment."      In  Suthenand,  Stat. 
Constr.  §  890,  it  is  said:  "Where  any  number 
of  persons  are  appointed  to  act  judicially  fai  a 
public  matter,  they  must  all  confer;  but  a  ma 
jority  may  decide."    In  McCoy  v.   Curtice,  9 
Wend.  17,  24  Am.  Dec  115,  and  note,  which 
was  a  case  where  two  school  trustees  acted  and 
issued  a  warrant  to  collect  taxes,  it  was  said  that 
when  power  is  delegated  to  two  or  more  indi- 
viduals for  a  mere  private  purpose,  in  no  re 
spect  affecting  the  puhlic,  it  is  necessary  that 
all  should  join  in  the  execution  of  it;  thus  ar 
bitrators  must  all  unite  in  an  awaid.    But  in 
matters  of  public  concern,  if  all  are  present, 
the  majority  can  act,  and  these  acts  will  be  the 
acts  of  the  whole.    The  same  principle  is  an 
nounced  in   GooUy  v.  0^ Connor,  79  U.  8.  H 
Wall.  896,  20  L.  ed.  446,  which  involved  the 
action  of  two  of  the  commissioners  of  direct 
taxes;  and  in  Crocker  v.  Crane,  21  Wend.  211, 
84  Am.  Dec.  228,  which  was  a  case  where  com 
missioners  were  authorized  to  distribute  stock 
in  a  corporstion  for  its  best  interests.    In  the 
latter  case  it  is  said:  "It  has  long  been  perfectly 
well  settled  that  where  a  statute  constitutes  a 
board  of  commissioners  or  other  officers  to  de 
cide  any  matter,  but  makes  no  provision  that 
a  majority  shall  constitute  a  quorum,  all  must 
be  present  to  hear  and  consult,  though  a  ma 
jority  may  decide,"— citing  Ebb  parte  Bogen,  7 
Cow.  529,  and  notes,  which  was  a  case  of  a 
board  of  canal  commissioners.  Bee  also  note  to 
Crocker  v.  Crane,  84  Am.  Dec.  285;  Orindleg 
V.  Barker,  1  Bos.   &  P.  229,  a  case  of  leather 
commissioners;  Attp,   Oen,   v.   Davy,  2  Atk. 
212,  a  case  of  commissioners  to  choose  a  chap 
lain;  Scott  v.  Detroit  Young  Men's Boc  1  Doug). 
(Mich.)  119.  a  case  of  power  delegated  to  tnis- 
tees;  Downing  v.  Bugar,  21  Wend.  178,  34 
Am.  Dec.  298,  a  case  of  overseers  of  the  poor: 
nrst  Nat.  Bank  v.  Mount  Tabor,  52  Vt  87, 86 
Am.  Hep.  784,  which  was  a  case  of  town  com 
missioners  to  issue  bonds.    None  of  the  caaes 
cited  are   cases  in  which  ' 'courts, **  strictly 
speaking,  are  considered;  but  they  are  cases 
involving  bodies,  such  as  boards  of  school  di- 
rectors, boards  of  canal  commissioners,  boards 
for  the  issuance  of  bonds,  boards  for  the  dia- 
tribution  of  stock,  and  other  bodies  exercising 
judicial  or  quasi  judicial  functions.    We  have 
been  cited  to  no  case  involving  the  power  of  a 
majority  of  a  court  of  judges  to  consider  and 
decide  causes  submitted  to  them,  or  a  majority 
of  them;  and  we  have  been  able  to  find  none 
directly  upon  the  point,  when  there  is  no  stat- 
utory or  constitutional  provision  authorizing  a 
majority  to  act.    The  case  cited  of  Attp.  Oen. 
V.  Davy,  2  Atk.  212,  appears  to  recognhce  a 
distinction  between  individuals  exercising  Ju- 
dicial functions  and  a  regularly  constituted 
court  of  judges. 

It  is  insisted  that  the  rule  contended  for  by 
appellants  would  place  the  court  of  chancery 
appeals  most  nearly  In  harmony  with  the  prac- 
tice of  this  court;  that  three  judges  of  this 
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court  must  consider  eveiy  case;  and  that  tt 
would  l)e  unwise  and  incongruous  for  like  cases 
to  be  decided  lly  two  members  of  that  court. 
And  it  is  suggested,  by  way  of  illustration,  that 
two  cases  may  be  upon  the  same  equity  docket. 
One  may  be  assigned  to  the  court  of  chancery 
appeals,  and  be  considered  and' determined  1^ 
two  judges,  as  to  the  facts;  while  the  next  case, 
not  assigned,  must  be  considered  by  not  less 
than  three  members  of  this  court.  But  this 
reasoning,  if  carried  out  to  its  end,  will  result 
in  this:  that,  while  not  lest  than  three  mem- 
bers of  this  court  must  concur  in  e^ery  de- 
cision, only  two  will  be  required  in  that  court. 
Another  result  would  be  tnat  law  cases  could 
be  decided  only  by  three  members  of  this  court, 
wh'le  chancery  causes  would  be  decided  by 
only  two  members  of  that  court;  at  least,  as  to 
the  facts.  By  parity  of  reasoning,  if  all  of  that 
court  must  consider  and  confer  in  eyerr  case, 
but  two  may  decide,  it  would  follow  that  all 
the  members  of  this  court  must  consider  and 
confer  in  every  case,  though  three  may  concur 
in  the  decision,  and  make  it  valid .  It  has  al- 
ready been  held  that  the  constitutional  pro- 
visions and  act  relating  to  this  court  do  not  ap- 
ply to  the  court  of  chancery  appeals  {Austin  y. 
Harbin,  05  Tenn.  500),  and  any  attempted 
analogy  seen  between  the  courts  must  fail  in 
many  particulars.  The  courts  are  different, 
the  powers  different,  and  the  Jurisdictions  dif- 
ferent. One  is  a  supreme,  and  the  other  an 
inferior,  court,  in  the  legal  and  constitutional 
sense.  It  has  never  been  held  indispensable 
that  all  the  members  of  this  court  should  con- 
fer together  in  the  consideration  of  every  case; 
but,  under  this  reasoning,  the  constitutional 
and  statutory  provisions  do  not  stand  in  the 
way  of  such  construction,  inasmuch  as  they 
simply  provide  that  three  shall  concur  in  the 
decision,  without  laying  down  any  rule  for  the 
consideration  of  cases.  It  was  held  in  Bat(ford 
Trv8t  Go.  V.  BSoit  Tennessee  Lumber  Co.  02 
Tenn.  186,  that  a  decision  of  this  court,  con- 
Gurreii  in  by  three  members,  would  be  valid, 
although  it  may  haye  been  considered  bv  less 
than  the  full  court  of  five  members,  and  lem 
than  that  numba  had  conferred  in  regard  to 
it. 

We  are  of  opinion  that  in  the  absence  of  one 
member  of  the  court  of  chancery  appeals,  from 
aickness  or  other  reason,  the  two  remaining 
members  may  hear,  consider,  and  confer  to- 
gether, and  aeclde,  the  causes  before  them. 
While  it  is  alwavs  best  to  have  a  full  bench 
at  every  stage  or  every  proceeding,  it  will  not 
vitiate  the  decision  if,  for  any  reason,  only  two 
of  its  Judges  consider  and  Join  in  the  deter- 
mination of  the  question.  It  has  been  held 
that  two  may  decide  in  the  absence  of  the 
third,  or  over  the  dissent  of  the  third;  and  we 
can  see  no  valid  reason  why  two  may  not  con- 
sider, and  reach  the  decision  which  two  are 
competent  to  make.  That  court  does  not  sit 
as  arbitrator  under  selection  of  the  parties,  and 
under  a  power  conferred  by  agreement,  for 
special  cases  or  purposes,  but  as  a  court  pro- 
vided by  general  statutes  for  all  causes  prop- 
erly coming  before  it.  We  are  of  opinion, 
therefore,  that  the  finding  and  decision  in  this 
case  are  valid  and  legal,  and.  under  the  facts 
as  found,  the  proper  legal  conclusion  has  been 
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reached;  and  the  decision  of  the  Court  itf  Cha^- 
eery  AjjpeaU  is  affirmed, 

tt  this  court  were  of  the  opinion  that  the 
finding  was  not  legal,  it  would  only  remand,  in 
order  that  the  cause  might  be  considered  by 
the  full  bench  of  the  court  of  chancery  ap- 
peals, when  it  Is  evident  that  the  same  two 
judges  could  reach  the  same  result,  and  render 
the  same  decision,  even  if  the  third  one  should 
be  of  a  different  opinion. 


J.  0.  A.  BURNETT  a  aL 
G.  L.  MALONEYtffoi. 


(. 
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1.  A  statute  ^^rt^g  a  eertatn  eoaaty 
power  to  iflsne  bridfl^  bends  and  leyy 
taxes  to  pay  them  does  not  violate  Ck>nst.  art.  11« 
1 8,  prohibltinflT  the  suspension  of  general  laws  for 
the  booeflt  of  a  partioalar  individual  and  the 
granting  to  any  Individual  of  spedal  rights, 
privileges,  immunities,  or  exemptions. 

8*  Counties  are  not  Included  amonr  the 
corporations  referred  Co  m  Oonst.  art.  11,  f  8,  pro- 
hlbitinir  the  creation  or  Inoreaaaaf  the  power  of 
oorporations  by  speoial  laws. 

Z*  The  limitation  on  the  taadng^  power  of 
counties  by  the  general  revenue  law  of  Teon- 
essee.  paised  at  the  extra  seMion  of  189S,  does  not 
repeal  the  provision  of  the  speoial  act  of  189K, 
p.  120,  chap.  80,  relating  to  the  power  to  tax  to 
pay  bridge  bonds  of  Knox  oounty. 

4*  Power  to  issae  bonds  payable  in 
g^ld  coin  of  the  United  States  of  the  present 
weight  and  fineness  is  not  conferred  upon  a 
county  by  a  statute  authorizing  the  issue  of 
bonds  without  presoriblnir  the  kind  of  money  in 
whioh  they  may  be  paid. 

(fiiio40ra«.  Cft.  X,  <md  Beard,  Jn  dliMiiU 

(November  14.  IMi) 

pROSS-APPBALf}  from  a  judgment  of  the 
\J  Circuit  Court  for  Knox  County  in  an  ac- 
tion to  enjoin  the  issuance  of  bonds  for  the 
erection  of  a  bridge;  the  plaintiffs  appealing 
from  so  much  of  the  decision  as  upheld  the 
power  to  issue  the  bonds,  and  defendanu  ap- 
pealing from  so  much  as  denied  authority  to 
make  them  payable  in  i;old.    Afflrmed. 

The  facts  are  stated  in  the  opinions. 

Messrs.  Trent  A  Ford»  for  plaintiffs: 

The  act  of  the  general  assembly  of  April  80, 
1895,  chap.  80,  Ist  Sees.,  is  unconstitutional 
and  obnoxious  to  art  1,  §  8.  of  the  Constitution 
of  Tennessee,  which  expressly  prohibits  the 
passage  of  "special  laws"  creating  a  corpora- 
tion or  increasing  or  diminishing  its  powers. 

The  act  of  June  15,  1895,  2d  Sess.  chap.  4. 
§  14,  expressly  prohibits  counties  from  levying 
sr^ecial  taxes,  the  aggregate  amount  of  which 
shall  exceed  the  amount  limited  in  said  act  to 
them  for  current  expenses. 

The  holding  that  the  action  of  the  cotinty 

NOTK.— As  to  contracts  calling  specifiofilly  for 
payment  in  coin,  inoltiding  caees  of  municipal 
bonds,  sne  SicioDer  v.  Santa  Rosa  (CaL)  SO  L.  B.  A. 
612. 


543 


TENK&SaEB  SOFKBMB  Ck)CBT. 


Nov., 


court  attempting  to  authorize  the  gold  clause 
in  said  bonds  should  be  affirmed. 
A  county  la  the  lowest  order  of  corporate 

1  Dill.  Mun.  Corp.  g  28;  Soper  ▼.  Benrjf 
Gottnty,  26  Iowa,  264. 

TItey  cannot  borrow  money,  issue  bonds  or 
negotiable  paper,  except  when  and  in  the 
manner  they  may  be  specially  authorized  so  to 
do. 

4  Am.  &  Eng.  Enc.  Law,  p.  882;  Taxpayer$ 
of  Milan  v.  Tennessee  C,  R.  Oo.  11  Lea,  834. 

There  can  be  no  dispute  as  to  the  words  of 
the  act.  No  authority  is  there  given  to  issue 
gold  bonds. 

The  court  bad  no  discretion  outside  of  the 
terms  of  the  act,  except  necessary  discretion. 

To  assume  that  the  power  to  issue  gold  bonds 
was  a  necessaiily  implied  power  is  against 
reason  and  against  public  policy. 

The  rule  is: 

First,  strict  construction. 

Taarpayers  of  Milan  y.  Tennessee  0.  R,  Oo. 
supra;  Louisville  AN.  R,  .Co.  r.  Davidson 
County  Ct.  1  Sneed,  681.  62  Am.  Dec.  424; 
Orant  ▼.  Lindsay,  11  Heisk.  666;  NashviUe  dk 
K  R.  Co.  ▼.  Wilson  County,  80  Tenn.  604; 
Rodemer  ▼.  Mitchell,  90  Tenn.  66. 

Second,  that  county  courts  have  no  powers 
in  creating  county  debts  like  the  one  in  quea- 
lion,  except  such  as  are  expresaly  conferred 
or  necessarily  implied. 

1  Dill.  Mun.  Corp.  4th  ed.  $  509.  p.  676. 

A  court  of  chancery  will  restrain  public  offi- 
cers tnU'mtna  from  the  consummation  of  a  con- 
tract against  which  the  court  would  give  no 
relief,  if  once  accomplished. 

In  Lucas  County  Comrs.  v.  Hunt,  6  Ohio  Si. 
488,  67  Am.  Dec.  808,  the  court  refused  injunc- 
tion because  of  existing  moral  obligations  on 
the  part  of  the  county  to  reimburse  citizens. 

10  Am.  &Eng.  Enc  Law,  p.  877. 

Messrs.  Comfort  it  Spilman»  for  defend- 
ants: 

In  Lauderdah  County  ▼.  Fargason,  7  Lea, 
168,  it  was  held  by  this  court  that  the  act  was 
constitutional.  The  same  conclusion  was 
reached  in  Williams  v.  Nashville,  89  Tenn. 
487. 

The  constitutional  prohibition  that  "no  cor- 
poration shall  be  created,  or  its  powers  in- 
creased or  diminifihed,  by  special  laws,"  does 
not  apply  to  municipal  corporations. 

8fate  V.  Wiison,  12  Lea,  246;  BdUentine  T. 
Pulaski,  16  Lea,  688;  Williams  v  Nashville, 
supra. 

The  object  of  the  general  act  was  to  regulate 
those  taxes  only  which,  by  previous  general 
laws,  all  counties  had  the  right  to  levy.  It 
will  not  be  presumed  to  have  any  reference  to 
the  special  act  passed  to  meet  the  peculiar 
needs  of  a  single  county. 

Endlich,  Interpretation  of  Statutes,  %  228; 
Brown  v.  Philadelphia  County  Comrs.  81  Pa. 
87  (quoted  in  Endlich,  Interpretation  of  Stat- 
utes, p.  299);  Nashville,  C.  A  8t.  L.  R.  Oo. 
V.  Franklin  County,  5  Lea,  707. 

All  the  details  not  expressly  defined  roust  be 
taken  as  left  to  the  discretion  of  the  court, 
with  the  qualification  that  the  instrument  be 
of  such  diaracter  as  to  fall  within  the  legal 
deflni'ion  of  the  term  "bond,"  and  must  con- 
tain no  stipulations  contrary  to  oublic  policy. 
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A  stipulation  to  pay  a  contract  in  gold  ia  not 
contrarv  to  public  policy,  but  is  le^  and  en- 
forceable. 

WiUs  ▼.  AUison,  4  Heisk.  886. 

A  contract  having  otherwiw  the  essential 
characteristics  of  a  bond  does  not  lose  its  legal 
identity  by  being  made  payable  in  gold. 

Judson  V.  Be^emer,  87  Ala.  240,  4  L.  R  A. 
742;  Moorey.  Walla  WaUa  (1894)  60  Fed.  Rep. 
961;  Farson  ▼.  Louisville  Sinking  Fund  Comrs. 
(1895)  97  Ky.  119;  Heilhron  v.  Outhbert  ils95» 
96  Ga.  812;  Pollard  v.  Pleasant  BiU  (1874)  8 
Dill.  196:  Toung  v.  Montgomery  db  B.  R.  Co. 
<1875)  2  Woods,  606;  Woodruffs.  Mississippi, 
162  U.  S.  291.  40  L.  ed.  978. 

Wilkest  J*»  delivered  the  opinion  of  the 
court: 

The  legislature  of  this  state,  on  the  80th  of 
April,  1896,  passed  an  act  entitled  "An  Act  to 
Authorize  the  County  Court  of  Kopx  County 
to  Issue  Bonds  of  Said  County  for  Building  a 
Bridge  across  the  Tennessee  river  at  the  South 
End  of  Qay  Street,  Enoxville."  AcU  1896, 
p.  122,chap.  80.  The  1st  section  thereof  author- 
ized the  quarterly  county  court  of  Knox 
county,  three  fifths  of  its  number  concurring, 
to  issue  bonds  of  the  county,  not  exceeding  in 
the  agtrregate  t*'225,000,  and  bearing  a  rate  of 
interest  not  in  excess  of  6  per  cent,  for  the  ac 
compliahment  of  the  purpose  indicated  in  the 
caption.  The  2d  section  provided  that  the 
interest  on  these  bonds  lAiould  be  payable 
semiannually,  represented  by  coupons  at- 
tached to  each  bond,  and  maturing  at  the 
proper  date;  and  by  the  6tb  section  it  was 
made  the  duty  of  the  quarterly  oountv  court 
''to  lay  and  levy  a  tax  sufficient  for  the  pay- 
ment of  the  coupons  of  said  bonds  as  they 
matured,  and  also  to  create  a  sinking  fund  for 
the  retirement  of  the  said  bonds  by  the  levy  of 
an  additional  tax,  sufficient  to  pay  the  princi- 
pal of  said  bonds  as  they  mature,  which  sink- 
ing fund  shall  be  sacredly  kept  and  applied  for 
this  purpose."  Acting  under  the  authority  of 
this  statute,  the  quarterly  court  of  Eiiox 
county,  by  a  vote  much  larger  than  three  fifths 
of  the  whole  court,  passed  a  resolution  author- 
izing the  construction  of  the  bridge  contem- 
plated therein,  and  subsequently  entered  into 
contract  with  the  Toungstown  Bridge  Com- 
pany to  construct  this  bridge  for  the  sum  of 
$210,000.  On  the  day  of  Uie  closing  of  this 
contract  the  county  court  passed  a  resolution 
authorizing  the  defendant  Maloney,  as  county 
judge  and  as  county  clerk,  to  issue  the  bonds 
of  the  county  in  the  amounts  in  the  aggregate 
and  of  the  description  found  in  the  statute,  the 
proceeds  of  which,  when  sold,  were  to  be  used 
for  the  erection  of  this  bridge;  and  at  the  same 
time  it  levied  a  tax  of  6  cents  on  the  $100  on 
all  taxable  property  in  Knox  county,  for  the 
purpose  of  meeting  the  interest  on  these  bonds. 
Afterwards  the  court  passed  a  resolution  di- 
recting Uie  bonds  to  oe  made  ''payable  in 
United  States  gold  coin  of  the  present  siHodard 
of  weight  and  fineness."  All  three  resniuiions 
were  passed  by  the  court,  three  fifilis  of  its 
members  concurring.  The  preeenl  is  an  ajrreed 
case,  made  up  under  ^g  4187  et  seg.  of  iMiiliken 
&  Vertices'  Code,  by  and  between  plaintiffs  in 
error,  who  are  citizens  and  taxpayers  of  Enox 
county,  on  the  one  hand,  and  the  Judge  of  the 
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county  court,  the  clerk  of  that  court,  and  the 
oouD^  trustiee,  by  which  certain  matters  of 
coDtroveray  between  them,  growing  out  of 
this  act  of  the  legislature  and  the  proceedings 
of  the  county  court,  were  submitted  to  the  de- 
termination of  the  circuit  court  of  Knox 
county.  In  the  submission  the  plaintiff's  af- 
firming and  the  defendants  denying  ihe  fol- 
lowing propositions:  (1)  That  the  act  of  the 
legislature  hereinbefore  referred  to  is  repug- 
nant to  art  11,  ^  8,  of  the  Constitution  of  this 
state,  and  therefore  void.  ^2)  That  the  levy  of 
the  tax  of  5  cents  on  the  $100  of  taxable  prop- 
erty, to  pay  the  interest  on  these  bonds,  was 
unauthorized,  because  the  quarterly  court  had 
previously  exhausted  its  |X)wer  to  levy  taxes 
for  the  year  1896,  as  that  power  was  conferred 
by  chapter  4,  same  session,  of  the  legislature 
of  1895.  (8)  That  under  this  act,  the  quarterly 
court  had  not  the  power  to  issue  these  bonds 
payable,  principal  and  interest,  in  gold  coin. 
On  the  trial  below,  the  circuit  judge  held  the 
first  two  of  these  propositions  against  plaintiffs 
and  the  third  against  the  defendants,  and  en- 
tered up  a  judgment  in  accordance  with  this 
holding.  Both  parties,  being  dissatisfied,  have 
appealed  to  this  court,  and  thus  there  is  opened 
up  for  consideration  all  three  of  the  proposi- 
tions. 

Is  the  act  in  question  obnoxious  to  the  con- 
stitutional objections  which  plaintiffs  make  to 
it?  These  objections  are:  First,  that  it  was 
passed  for  the  benefit  of  Knox  county  alone, 
granting  to  it  a  right  or  power  not  extending 
to  anv  other  county;  and,  secondly,  that  it  is 
an  effort  to  increase  the  powers  of  this  county 
by  a  special  law,  and  It  is  assumed  that  they 
are  sustained  by  g  8  of  art.  11  of  our  Constitu- 
tion. So  much  of  this  section  as  affects  the 
first  of  these  objections  is  as  follows,  «&.; 
"The  legislature  shall  have  no  power  to  sus- 
pend any  general  law  for  the  benefit  of  any 
{)articular  individual,  .  .  .  nor  to  pass  any 
aws  granting  to  any  Individual  or  individuals 
rights,  privileges,  immunities,  or  exemptions, 
other  than  sudi  as  may  be,  by  the  same  law, 
extended  to  anv  member  of  the  community 
who  may  be  able  to  bring  himself  within  the 
provisions  of  such  law."  This  provision^  as 
set  out  above,  corresponds  exactly  with  g  7  of 
art.  11  of  the  Constitution  of  18^34,  save  that 
the  latter  has  this  as  a  concluding  clause: 
"Provided,  always,  the  legislature  shall  have 
power  to  grant  such  charters  of  incorporation 
as  they  may  deem  expedient  for  the  public 
good.^  In  the  room  and  stead  of  this  proviso 
found  in  the  Constitution  of  1884,  the  second 
clause  of  §  8  of  art.  11  of  our  present  Consti- 
tution is  as  follows:  "No  corporation  shall  be 
created,  or  its  powers  increased  oi  diminished 
by  special  laws;  but  the  general  assembly 
shall  provide  by  general  laws,  for  the  organi- 
zation of  all  corporations  hereafter  created," 
etc  The  objection  here  raised  has  been  set  at 
rest  by  this  court,  and  against  the  contention 
of  the  plaintiffs.  In  the  case  of  Lauderdale 
County  V.  Fargaion,  7  Lea,  163,  it  was  con- 
sidered and  determined,  the  court  saying:  "It 
has  never  been  contended  by  anyone  that  a 
municipal  corporation  could  not  be  authoriaed 
by  a  spiecial  law  to  make  contracts  and  levy 
taxes  to  meet  them."  Bo  it  was  held  in  that 
case  that  certain  acts  of  the  legislature  provid- 
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Ing  that  the  county  court  of  any  county 
through  which  the  line  of  th^  Mississippi 
River  Railroad  was  proposed  to  be  run.mi^ht, 
under  certam  conditions,  subscribe  to  the  capi- 
tal stock  of  the  company,  were  not  amenable 
to  §  7  of  art.  11  of  the  Constitution  of  1834. 
This  decision  has  never  been  disturbed  by  any 
subsequent  holding.  On  the  contrary,  if  not 
by  direct  reference,  yet  by  necessary  implica- 
tion, it  was  approved  in  the  case  of  Williams 
V.  NashriVe,  89  Tenn.  487,  arising  under  the 
present  Constitution. 

The  second  of  these  objections,  going  to  the 
unconstitutionality  of  this  act  is  disposed  of  in 
State  V.  Wilaon,  12  Lea,  246;  BdOenUne  v,  Pu- 
laski, 15  Lea,  638,  and  Williams  v.  Nashtille. 
supra. 

2.  We  think  that  the  second  assignment 
of  error,  on  the  trial  Judge's  holding  that  the 
quarterly  court  properly  exercised  its  power 
in  levying  the  tax  of  5  cents  to  meet  the  inter- 
est on  these  bonds,  is  equally  untenable.  We 
have  already  set  out  the  6th  section  of  chapter 
80  of  the  Acts  of  1895,  under  which  this  special 
tax  was  levied.  The  agreed  case  shows  that 
at  the  January  term,  1896,  this  court  had  levied 
property  taxes  for  various  purposes  for  the 

J  ear  1896,  amounting  to  79  cents  on  the  $100. 
t  will  be  remembered  that  these  bonds  were 
authorized  and  this  tax  was  directed  by  an 
act  passed  at  the  regular  legislative  session 
of  1895.  Subsequently,  and  at  an  extra  ses- 
sion of  the  same  legislature,  a  general  revenue 
bill  was  passed  (p.  579,  chap,  i)  by  the  second 
section  of  which  the  counties  of  the  state  were 
limited  in  the  levy  of  a  county  tax  to  a  rate 
not  exceeding  80  cents  on  the  $100  of  taxable 
property,  "exclusive  of  the  tax  for  public  roads 
and  schools  and  interest  on  the  county  debt, 
except  as  hereinafter  otherwise  provided. 
Section  14  of  the  same  ac||is  fis  follows:  "Be 
it  further  enacted  that  the  aggregate  amount 
of  special  taxes  levied  by  counties  shall  not  ex- 
ceed the  amount  limited  to  them  for  current 
expenses."  The  contention  now  is  that  the 
effect  of  this  general  statute  is  to  fix  a  limit  to 
the  taxing  power  of  the  countv,  and,  as  the 
agreed  case  shows  that  this  baa  already  been 
reached  at  the  date  of  the  levy  of  the  tax,  as 
provided  for  in  chapter  80  of  the  special  act  in 
question,  the  action  of  the  county  court  in 
making  such  levy  was  ultra  vires  and  void. 
We  do  not  think  so.  The  power  to  issue  these 
bonds  and  the  duty  to  levy  this  tax  to  meet  the 
interest  on  them  were  correlative  in  character. 
The  act  makes  them  inseparable.  The  duty  to 
pay  this  interest  as  it  matures  is  no  more  apart 
of  the  obligation  of  the  contract  than  the  duty  to 
provide  the  means  of  paying  it  by  the  exercise 
of  this  especially  provided  taxing  power. 
Knowing  that  the  value  of  the  bonds  in  the 
markets  of  tbe  world  depended  upon  the  ex- 
istence of  carefully  guarded  statutory  provi- 
sions for  the  levy  of  taxes  to  meet  both  principal 
and  interest,  it  Is  inconceivable  that  the  legis- 
lature would,  while  leaving  the  act  authoriz- 
ing the  issuance  of  the  bonds  on  the  statute 
books,  yet  bv  indirection  take  from  it  that 
which  gave  it  its  only  vital  force.  In  addi- 
tion, however,  sound  and  well-settled  rules  of 
statutory  construction  are  opposed  to  this  in- 
sistence. The  purpose  of  §  6  of  chap  80  was 
special.    It  was  to  give  Enox  county  the  right. 
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«Dd  to  make  it  its  daty,  to  levy  a  tax  for  tbe 
purpose  of  providing  a  fund  to  meet  the  in- 
terest on  these  bonds,  and  this  without  regard 
to  its  right  or  duty  with  respect  to  other  taxes. 
Tbe  revenue  act,  on  the  other  hand,  was  gen- 
eral in  its  character,  and  its  provisions  relate 
lo  and  govern  tbe  general  powers  of  taxation 
of  all  the  counties  of  tbe  state.  It  will  not  be 
presumed  that  this  subsequent  general  legisla- 
tion, in  tbe  absence  of  reference  to  it,  was  in- 
tended to  either  repeal  or  qualify  the  power  of 
taxation  given  in  and  essential  to  the  integrity 
of  this  special  act  "A  general  later  [affirma- 
tive] law  does  not  abrogate  an  earlier  special 
one  by  mere  implication.  ...  It  is  usu- 
ally  presumed  to  have  only  general  cases  in 
view,  and  not  particular  cases,  which  have  been 
otherwise  already  provided  for  by  the  special 
act."  Endlich,  Interpretation  of  Statutes, 
g  228.  Or  as  18  said  bv  the  author  in  Black 
on  the  Interpretation  of  Laws  (p.  116):  "It  has 
come  to  be  an  established  rule  in  the  construc- 
tion of  statutes  that  a  subsequent  act  treating 
a  subject  in  general  terms,  and  not  expressly 
interdicting  the  provisions  of  a  prior  special 
statute,  is  not  to  be  considered  as  intended  to 
affect  the  more  particular  and  specific  provi- 
sions of  the  earlier  act,  unless  it  is  absolutely 
necessary  so  to  construe  it  in  order  to  give  its 
words  any  meaning  at  all.  This  rule  is 
founded  upon  or  exprei^sed  by  the  maxim, 
Generalia  ipecialihua  non  derogant. 

B.  The  defendants  assigned  for  error  so 
much  of  tbe  judgment  of  the  trial  judge  as 
held  that  the  county  court  of  Knox  county 
lacked  power,  under  chapter  80,  to  issue  its 
bonds  payable  in  gold.  While  this  act  de- 
fines many  of  the  features  of  the  bonds  to  be 
issued  under  it,  and  limits  their  agf?regate 
amount  to  $225,000,  it  does  not  precribe  tbe 
kind  of  money  in  wlfch  the  bonds  and  interest 
coupon  are  lobe  paid.  The  quarterly  court 
directed  that  principal  and  interest  be  made 
payable  in  gold  coin  of  the  present  standard  of 
weight  and  fineness,  and  upon  this  feature  the 
priucipal  contention  in  this  case  arises.  We 
nave  been  cited  by  counsel  to  some  cases 
claimed  to  bear  upon  the  subject.  The  first  is 
tbe  case  of  Moore  v.  Walla  Walla,  60  Fed.  Rep. 
963.  The  report  of  this  case  is  quite  meager, 
but  the  court  uses  this  language:  "I  hold  that 
tbe  authority  given  by  tbe  laws  of  the  state  to 
municipal  corporations  to  provide  means  for 
constructing  works  of  public  utility  by  isfiuing 
and  selling  negotiable  bonds  in  eludes  authoiity 
to  redeem  such  bonds  in  money  of  equal  value 
to  that  which  thev  shall  have  received."  It  is 
apparent  from  this  statement  that  the  general 
laws  of  the  state  gave  municipal  corporations 
authority  to  issue  bonds,  but  under  what  re- 
strictions or  limitations  does  not  appear.  It  is 
fairly  inferable  from  the  statement  that  the 
city  of  Walla  Walla  was  authorized  to  issue 
bonds,  and  did  issue  bonds  payable  in  gold, 
and  sold  them  for  gold,  in  order  to  obtain  tbe 
funds  necessary  to  make  the  improvements. 
The  next  cas<!  Is  that  of  Ikilbron  v.  Cvt/ibert, 
96  Ga.  812.  decided  April,  lb95.  In  this  case, 
by  tbe  charter  of  the  rity,  the  mayor  and  coun- 
cil were  given  authority  to  do  all  thin^  neces- 
sary for  the  benefit  of  the  ciiy,  and  all  things 
not  in  violation  of  the  Constitution  and  laws  of 
the  state.     It  was  very  appropriately  said  by 
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the  court  that  the  "general  welfare"  clause  in 
this  charter  was  very  broad  and  liberal  in  its 
terms.  The  court  in  passing  upon  tbe  ques- 
tion now  under  consideration,  in  view  of  this 
charter  said:  "No  reason  now  occurs  to  us, 
nor  was  any  stated,  why  it  would  be  unlawful 
to  make  tbe  proposed  bonds  'payable  in  gold  or 
lawful  money  of  the  United  i^tales.  at  tbe  op- 
tion of  tbe  holder.' "  This  is  the  only  deliver- 
ance given  upon  tbe  subject.  It  is  evident 
tbe  question  was  not  seriously  considered  in 
the  case,  and  was  allowed  to  go  by  default 
The  case  of  Pollard  v.  Pleasant  Ilia,  3  Dill. 
197,  is  also  cited  and  relied  on.  In  that  case 
the  bonds  were  payable  in  legal-tender  notes, 
and  the  interest  coupons  were  payable  in  gold 
coin.  The  bonds  were  issued  in  payment  of  a 
sul)scription  to  the  Pacific  Railroad  of  Mis- 
souri. The  bonds  were  in  tbe  bands  of  an  in- 
nocent bolder  for  value  before  maturity  of  the 
coupons  sued  on.  The  court  held  that  tbe 
matter  was  one  purely  of  contract,  and  when 
its  terms  appeared  tbe  court  would  enforce  it. 
What  the  provisions  of  the  charter  of  the  city 
of  Pleasant  Hill  were,  or  what  the  provisions 
of  the  general  law,  does  not  ap|K*ar.  This  de- 
cision was  rendered  in  1874.  The  next  case  is 
that  of  Young  v.  Montgomery  A  E.  R.  Co.  9 
Woods,  606.  It  this  case  the  governor  for  the 
state  of  Alabama  indorsed  the  first-mortgage 
bonds  of  the  railroad  company,  and  the  court 
held  that  the  act  of  tbe  general  assembly  au- 
thorized the  indorsement  of  bonds  bearing  in- 
tereist  at  the  rate  of  8  per  cent  per  annum,  and 
that  tbe  fair  construction  was  that  it  meant  8 
per  cent  in  any  legal-tender  currency  on  w  hicb 
the  parlies  might  agree.  It  is  well  to  note  that 
this  case  does  not  involve  tbe  power  or  right 
of  a  city  or  county  to  make  such  agreement, 
but  the  act  done  and  liability  incurred  were 
those  of  the  state.  None  of  these  are  casec  well 
decided  by  courts  of  last  resort  except  the 
Georgia  case,  and  in  Done  of  them  was  the 
matter  fully  presented  and  passed  upon. 

The  case  of  Judmm  v.  Beuemer,  87  Ala.  240, 
4  L.  R  A.  742,  is  also  relied  on.  In  that  case 
there  was  a  provision  authorizing  the  city  of 
Bessemer  to  issue  bonds  for  municipal  pur 
poses,  and  it  was  held  that  a  general  powei 
given  the  city  to  issue  negotiable  bonda  In  the 
absence  of  any  legislative  restriction  carries 
the  implied  power  to  make  tbem  payable  in 
carrencv  which  is  constitutionally  a  legal  ten 
der,  as  in  gold  coin.  The  court  held  that  un- 
der the  rulings  of  the  courts  in  that  state  cor- 
porations having  power  to  issue  securities 
might  exercise  such  power  in  the  same  mode 
and  manner  as  natural  persons  may  under 
similar  circumstances,  there  being  no  legisla- 
tive restriction  nor  specifications  of  a  particu- 
lar mode;  citing  unirernty  of  Alabama  v. 
Moody,  62  Ala.  889.  It  is  distinctly  stated  in 
this  case  that  the  city  had  express  and  general 
power  to  issue  bonds,  and  under  such  express 
power  the  city  of  Bessemer  had  authority  to 
make  them  payable  in  gold.  The  case  of  har 
son  V,  Louisville  Sinking  Fund  Comrt.,  decided 
by  the  court  of  appeals  of  K:?*-iiicky, reported  ip 
97  Ky.  119,  is  also  cited  and  relied  upon.  This 
was  a  case  where  the  city  of  Loubville  issued 
{is  bonds  payable,  principal  and  interest.  In 
gold  coin.  The  act  authorizing  their  issuance 
did  not  specify  in  whot  currency  they  were  to 
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be  made  payable.  The  court  quoted  approv- 
iogly  tbe  Alabama  case  above  cited,  aa  well  as 
tbe  otber  cases  cited,  and  lay  down  the  doc- 
uioe  that  powers  must  be  implied  such  as  are 
incidenlal  (o  the  powers  ex pressljr  granted,  aud 
that  the  city  must  be  erauted  discretion,  and 
would  not  be  restricted  to  the  actual  powers 
granted  strictly  construed.  The  court  treated 
tbe  matter  of  the  kind  of  currency  as  simply 
one  of  contract,  and  at  the  discretion  of  tbe 
maker  or  borrower.  The  case  of  Woodruff  7, 
MimsHppi,  reported  in  162  U.  8.  292,  40  L. 
ed.  973,  should  also  be  noiiced*  It  was  a  case 
of  levee  bonds  issued  under  act  of  the  lefsisla- 
lature  of  Mississippi  by  a  levee  board,  which 
was  a  body  corporate  under  the  laws  of  that 
state.  The  authority  given  to  that  board  was 
to  issue  bonds  to  be  sold  in  the  market,  the 
proceeds  to  be  used  in  building  levees  aeainst 
the  Mississippi  river.  The  bond  issued  was  in 
somewhat  peculiar  form,  and  uses  this  lan- 
guage: The  levee  board  "hereby  acknowl- 
edges themselves  indebted  to  bearer  in  tbe 
sum  of  $1,000  io  gold  coin  of  the  United 
States,"  but  it  contained  no  express  promise  to 
pay  the  amount  in  gold,  or  any  other  special 
currency.  The  coupons,  however,  stipulated 
tA  pay  the  bearer  |20  in  currencv  of  the  United 
States,  being  tbe  semiannual  interest.  The 
supreme  court  of  Mississippi  held  that  the 
bonds  were  payable  in  sold  coin,  and  that  the 
board  of  levee  commisstoners  had  no  power  or 
authority  to  make  them  so  payable,  and  that 
ihev  were  void.  The  Supreme  Court  of  the 
United  States,  Chief  Justice  Fuller  delivering 
the  opinion,  held  that  upon  a  proper  constmc- 
lion  of  the  language  of  the  bond  it  could  not 
be  held  that  it  was  payable  only  in  gold;  that 
the  bonds  wera  not  expressly  payable  in  gold 
coin.  The  court  continues:  **It  is  true  that, 
as  they  acknowledged  an  indebtedness  in  gold 
coin,  and  as  the  coupons  were  payable  specifi- 
cally '  in  currency,'  the  argument  is  not  un- 
reasonable that  the  corporation  intended  the 
purchasers  to  expect  payment  in  the  money  in 
which  the  indebtedness  was  stated  to  have 
been  contracted;  but  the  agreement  to  pay  the 
designated  sums  did  not  specify  any  particu- 
lar kind  of  money,  and  tbe  obligation  was  to 
pay  what  the  law  recognized  as  money  when  the 
payment  was  Io  be  made.  The  bonds  were 
therefore  legally  solvable  in  the  monev  of  the 
United  States,  whatever  its  description,  and 
not  in  any  particular  kind  of  that  money,  and 
it  is  impossible  to  hold  that  they  were  void 
because  of  want  of  power."  That  the  decision 
in  this  case  rested  upon  the  ground  that  the 
bonds  were  payable  in  any  legal  currency,  and 
not  alone  in  gold,  though  the  bond  acknowl- 
edged an  indebtedness  in  gold,  clearly  appears 
throughout  the  entire  case;  and  Jud^s  Peck- 
ham.  Brewer,  and  White  were  of  opinion  the 
holding  of  the  supreme  court  of  Mississippi 
was  a  finality  upon  this  point,  and  the  case  pre- 
sented, therefore,  no  question  of  Federal  ju- 
risdiction. 

The  resolution  of  the  county  court  in  regard 
to  the  bonds  in  controversy  allows  no  latitude 
for  construction.  It  provides  that  both  the 
principal  and  interest  of  the  bonds  shall  be  pay- 
able in  gold  coin  of  the  United  States  of  the 
present  standard  of  weight  and  fineness.  The 
form  of  the  bond  and  coupon  is  also  prescribed, 
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and  there  is  an  express  promise,  in  no  equivocal 
language,  to  pay  both  bond  and  interest  coupon 
in  «old  coined  monev  of  the  United  States  of 
the  present  standard  of  weight  and  fineness. 
There  is,  as  will  be  seen,  no  latitude  for  holding 
that,  if  the  standard  of  the  gold  coin  of  the 
United  States  should  hereafter  be  changed, 
tbe  county  could  get  the  benefit  of  it,  but 
tbe^  identical  gold  now  coined,  of  the  present 
weight  and  fineness,  must  be  paid,  even  if  tbe 
government  should  change  its  standard,  and 
no  longer  issue  coins  of  the  present  weight 
and  fineness. 

It  is  proper  to  call  attention  to  the  fact  that 
all  of  the  cases  cited  involve  bonds  issued  by 
municipal  corporations,  except  one,  in  which 
tbe  power  and  liability  of  a  state  is  involved; 
but  none  of  them  involve  bonds  issued  by 
counties.  That  there  is  a  wide  difference  be^ 
tween  the  powers  of  municipal  and  county 
corporations  under  similar  acts  of  the  legisla- 
ture is  well  supported  byreason  and  authority. 
In  the  case  of  Soper  v.  Henry  County^  26  Iowa, 
264,  Dillon,  Ch.  J.,  author  of  the  noted  work 
on  Municipal  Corporations,  said:  ^'Counties 
owe  their  creation  to  the  statutes,"  and 
the  statute  confers  on  them  all  the  powers 
which  they  possess, prescribes  all  the  duties  they 
owe,  and  imposes  all  tbe  4iabilities  to  which 
they  are  subject.  .  .  •  Considered  with  re- 
spect to  their  powers*  duties,  and  liabilities, 
they  stand  low  down  in  the  scale  or  grade  of 
corporate  existences.  It  is  for  this  reason  that 
they  are  ranked  among  what  have  been  styled 
quasi  corporations.  This  designation  is  em- 
ployed to  distinguish  them  from  private  cor- 
porations aggregate,  and  from  municipal  cor- 
porations proper,  such  as  cities  acting  under 
general  or  special  charters,  more  amply  en- 
dowed with  corporate  life  and  functions,  con- 
ferred in  general  at  the  request  of  the  inhabi- 
tants of  the  municipality  for  their  peculiar 
and  special  advantage  and  convenience.  The 
decisions  of  the  courts  in  every  state  in  the 
Union  recognizing  this  distinction,  hold  incor- 
porated cities  and  towns  to  a  much  more  ex- 
tended liability  than  they  do  counties,  etc. 
In  his  work  on  Municipal  Corporations  be 
says  (vol.  1,  4th  ed.  p.  596,  §  500):  "In  re- 
spect to  municipal  or  charter^  corporations, 
our  opinion  ...  is  that  they  also  have  no 
such  inherent  power  and  no  power  whatever, 
except  so  far  as  conferred  expressly  or  by  fair 
implication.  This  is  an  important  principle, 
ana  it  results  therefrom  that  there  is  no  pre- 
sumption in  favor  of  .  .  •  quasi  corporations.** 
In  4  Am.  &  Eng.  Enc.  Law,  p.  8b2,  it  is  said 
counties  cannot  borrow  money,  issue  bonds  or 
negotiable  paper,  except  when  and  in  the  man- 
ner they  may  be  specially  authorized  so  to  do. 
A  county  has  been  defined  to  be  a  local  organ- 
ization which,  for  the  purpose  of  civil  ad- 
ministration, is  invested  with  a  few  functions 
of  corporate  existence.  Hamilton  (Jaunty 
Comrs.  V.  Mig/teU,  7  Ohio  St  109.  It  is  again 
said:  "Counties  being  merely  parts  of  the 
state  government,  they  partake  of  the  state's 
immunity  from  liability.  The  state  is  not 
liable  except  by  its  own  consent,  and  so  the 
county  is  exempt  from  liability  unless  the 
state  has  consented.  Counties  are  not  liable  to 
implied  common-law  liabilities,  as  municipal 
corporations  are."    Browning  v.  Springfield, 
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17  DL  143,  68  Am.  Dec.  845;  Perry  v.  Worces- 
ter, 6  Gray,  544,  66  Am.  Dec.  481.  Counties 
do  Dot  bold  and  operate  under  charters  as  do 
cities  and  other  municipal  corporations.  They 
have  no  franchises.  They  make  and  can  make 
no  by-laws.  They  have  the  same  powers  and 
duties  throughout  the  state.  They  do  not  have 
to  provide  waterworks  and  fire  departments  and 
lights  and  the  hundred  and  cue  necessaries  for 
cities  and  towns.  Their  ordinary  expenses  are 
met  by  issuance  of  county  warrants,  payable 
out  of  a  general  fund  collected  for  all  pur- 
poses. The  occasions  for  extraordinary  ex- 
penditures are  few,  such  as  the  building  of 
iails,  court-houses,  bridges,  and  hospitals;  and 
if  it  becomes  necessary  to  incur  a  debt  for 
these  purposes,  which  cannot  be  at  once  met 
out  of  the  usual  revenues,  they  must  get  their 
authority  to  create  such  debts  from  an  ena- 
bling act  of  the  ledslature,  which  at  the  same 
time  gives  them  the  power  to  provide  for  its 
payment  by  a  special  tax;  and  no  doctrine  is 
better  settled  in  this  state  than  that  the  power 
thus  conferred  must  be  strictly  construed  and 
exactlv  followed.  In  Taxpayers  of  Milan  v. 
Tennessee  C.  R  Oo,  11  Lea,  884,  it  is  held  that 
a  county  court  cannot  issue  bonds  unless  au- 
thoiized  so  to  do,  and  then  only  in  the  man- 
ner and  form  authorized.  It  is  further  held 
that  the  power  to  issue  bonds  and  incur  extraor- 
dinary debts  can  only  be  derived  in  the  way 
pointed  out  in  the  Constitution  and  laws  of  the 
state,  and  the  powers  thus  conferred  must  be 
strictly  const  rued  and  clearly  followed.  See 
also  Lauiaville^bN,  R.  Co,  v.  Davidson  County 
Ot.  1  Sneed,  681;  Orant  v.  Lindsay,  11  Heisk. 
666;  Taxpayers  of  Milan  v.  Tennessee  0.  R, 
Co.  11  Lea.  334;  NashvilU  A  K.  R,  Co.  v. 
Wilson  County,  89  Tenn.  604;  Colburn  v. 
ChfittanooyaW.  R.  Co,  94 Tenn. 60. 

And  this  is  the  general  trend  of  authorities. 
Thus  it  is  said:  The  statute  authorizing  a 
county  contract  must  be  strictly  pursued  or  the 
contract  will  not  bind  the  county,  and  the  re- 
quirement of  the  statute  must  be  fulfilled; 
and  a  contract,  unless  made  pursuant  to  statu- 
tory authority,  will  not  bind,  and  a  contract 
tiUra  vires  may  always  be  defended  against. 
4  Am.  &  Eng.  Enc.  Law,  p.  859.  and  note. 
As  an  illustration,  in  Skinner  v.  Santa  Rosa, 
107  Cal.  464,  29  L.  R  A.  512,  it  was  held  that 
when  the  statute  provides  that  bonds  may  be 
made  payable  in  gold  coin  or  lawful  money  of 
the  United  States,  they  cannot  be  made  paya- 
ble in  gold  coin  of  the  United  States  of  the 
present  standard  of  weight  and  fineness.  It 
has  been  tersely  said:  *'The  limits  of  all  pow- 
ers, therefore,  except  those  necessarily  implied 
from  the  county  entity,  must  be  found  within 
the  four  corners  of  the  statutory  provisions 
made  by  the  legislature.'  4  Am.  &  Eng.  Enc. 
Law,  p.  889.  The  cases  cited  from  Kentucky, 
Alabama  and  Georgia  clearly  show  that  in 
those  states  the  rule  of  liberal  construction 
prevails,  but  such  does  not  apply  in  Tennes- 
see nor  generally,  and  certainly  does  not  ap- 
ply to  county  or  other  quasi  corporations. 

It  may  be  granted  that  individuals  and  pri- 
vate corporations  aggregate  may  make  con- 
tracts to  pay  in  fioid,  and  it  has  been  so  held 
in  this  state  {Wilis  v.  Allison,  4  Heisk.  386); 
but  it  by  no  means  follows  that  county  cor- 
porations have  the  same  power.     As  an  origi- 
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nal  proposition  it  may  well  be  doubted  whether 
it  is  consonant  with  the  highest  and  broadest 
public  policy  to  allow  individuals  to  make  gf^ld 
contracts,  but  this  question  we  are  not  called 
upon  to  consider.  We  are  of  opinion  there 
is  neither  express  nor  implied  authority  con 
ferred  by  the  act  in  controversy  in  this  case 
to  make  the  bonds  of  the  county  payable, 
either  principle  or  interest,  in  gold  coin  of  the 
present  weight  and  fineness.  The  act  provid* 
ing  for  the  issuance  of  bonds  also  provides  for 
a  special  tax  for  the  payment  of  the  bonds, 
principal  and  interest.  Obviously  the  act 
contemplates  that  the  bonds  and  the  special 
tax  shall  be  paid  in  the  same  money,  for  bnih 
are  authorized  in  the  same  act,  in  similar 
language,  and  without  distinction  as  to  the 
money  to  be  raised  in  the  one  case  and  paid 
out  in  the  other.  The  act  affords  no  more 
authority  for  the  issuance  of  gold  bonds  than 
for  the  assessment  and  collection  of  special 
gold  tax  for  their  payment.  It  certainly  can- 
not be  insisted  that  gold  can  be  collected  from 
the  taxpayer  to  meet  the  payments  as  they 
fall  due,  and  yet  this  power  may  as  well  be 
implied  as  that  of  making  the  bonds  payable 
in  gold.  Where  can  the  gold  be  had  unless 
collected  from  the  taxpayers?  The  theory  of 
the  law  is  that  the  fund  collected  to  pay  upon 
these  bonds  shall  be  kept  separate  and  apart 
from  all  other  funds,  and  a  special  tax  is 
authorized  and  provided  for  that  purpose 
bv  the  same  act  which  provides  for  the  Ixinds. 
While  the  identical  money  received  may  not 
be  kept  intact,  and  paid  in  kind,  still  the 
county  can  only  demand  from  the  banks  and 
other  custodian's  of  the  fund  money  similar  to 
that  collected  and  deposited.  It  will  then 
become  necessary  for  the  county  authorities  to 
go  into  the  market  and  buy  the  gold  neces- 
sary to  meet  the  payments.  It  matters  not 
whether  gold  is  at  a  premium  or  at  par  or  at 
a  discount.  In  any  event,  there  must  l>e  an 
exchange  of  funds  collected  in  order  to  secure 
it.  There  is  no  authority,  under  the  statute 
or  elsewhere,  for  the  county  ofiSeials  to  make 
such  exchange.  In  the  contingency  that  gold 
may  go  to  a  premium,  the  county  must  suffer 
the  bu«'den  dt  obtaining  it.  It  is  said  that  the 
policy  of  the  general  government  is  to  keep 
all  legal  tender  funds  at  the  same  value,  and 
that  we  cannot  presume  the  different  kinds  of 
legal -tender  money  will  ever  have  different 
values.  But  evidently  this  is  exactly  the 
contingency  that  prompts  the  gold  feature  in 
the  bonds.  Unless  there  were  some  ad* 
vantage  to  the  purchaser  or  holder  of  the 
bonds  in  having  them  payable  in  gold,  then 
there  would  have  been  no  occasion  for  the 
gold  feature.  It  is  apparent  that,  if  an  ad- 
vantage accrues  to  the  bondholder  because 
of  this  provision,  it  follows  inevitably  that 
such  an  advantage  is  gained  at  the  expense 
of  the  county  and  taxpayer.  It  is  evident 
also  that,  while  the  general  policy  of  the 
government  may  be  to-day  to  keep  all  of  its 
legal-tender  money  at  par,  and  of  the  same 
value,  such  may  not  be  its  policy  next  year, 
or  five  years  or  ten  years  from  now,  while 
the  bond  is  still  outstanding.  If  gold  should 
go  to  a  considerable  premium,  it  would  in- 
crease the  burden  of  the  taxpayer.  If  Knox 
county  can  make  her  bonds  payable  in  gold. 
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flo  can  e^eiy  other  county  Id  the  state  or  in 
the  United  States,  and  then  gold  would  be- 
come the  only  solvable  curreDcy  io  Buch 
transactions,  cootrary  to  the  general  policy  of 
the  goyernmeot  ana  to  the  broadest  public 
interest.  In  this  case  not  only  is  it  provided 
that  the  bond,  principal  and  iDterest,  shall  be 
payable  in  gold,  but  it  must  be  gold  of  the 
present  standard  of  weight  and  fineness.  If, 
therefore,  the  government  shall  change  its 
standard,  and  cease  to  coin  its  gold  of  the  pres- 
ent standard  of  weif^ht  and  fineness,  yet  the 
county  must  still  comply  with  its  bond,  and 
obtain,  as  best  it  can.  and  at  its  own  expense, 
gold  coin  of  the  present  standard  of  weight  and 
Snenesa. 

It  is  said  the  right  to  pay  In  legal  tender  in- 
volves the  right  to  pay  In  any  money  that  is 
legal  tender,  and  gold,  possessing  that  quality, 
can  he  stipulated  for;  but  the  error  in  this 
is  that  requiring  payment  in  gold,  and  in  gold 
alone,  deprives  the  debtor  of  the  right  to  pay 
in  other  legal  tender,  and  compels  him  to  pay 
in  one  thing,  discriminating  against  the  others, 
and  thus  subjecting  the  debtor  to  the  danger 
of  being  placed  in  a  position  of  embarrass- 
ment and  periL 

The  judgment  cf  th$  court  bdaw  isafflrmed, 
mth  eo§t», 

Be»rd«  J.,  dissenting: 
Not  being  able  to  concur  with  the  majority 
in  their  conclusion  that  under  the  act  of  1^95 
the  county  lacked  the  power  to  issue  its  bonds 
payable  in  "gold  coin  of  the  United  States  of 
the  present  standard  of  weight  and. fineness," 
I  think  it  proper  to  state  very  briefly  the  rea- 
sons of  my  dissent.  It  is  true,  as  is  said  in  the 
majority  opinion,  this  act  fixes  many  of  the 
features  of  the  bonds  which  it  authorizes  the 
county  to  issue,  and  limits  their  amount  to 
$225,000.  yet  it  does  not  prescribe  the  kind  of 
dollars  in  which  they  may  be  made  payable. 
This  seems  to  have  been  left  to  the  discretion 
of  the  county  court,  the  legislature  no  doubt 
assuming  that  it  would  be  exercised  with  an 
eye  to  the  best  interest  of  the  public.  No  sat- 
isfactory reason  has  been  suggested  whv  this 
was  not  a  proper  and  legal  exercise  of  this  dis- 
cretion by  that  body  in  the  selection  of  gold 
as  ibe  money  in  which  these  bonds  and  the  in- 
terest upon  them  were  solvable.  Gold  is  a 
part  of  the  circulating  medium  of  business, 
and,  with  silver  and  United  States  notes,  con- 
stitutes the  legal  tender  money  of  the  country; 
so  that,  if  these  securities  were  issued  payable 
in  "dollars"  generally,  there  is  no  doubt  but 
the  county  would  have  the  right  to  pay,  snd 
the  creditor  would  be  bound  to  accept,  either 
of  these  three  kinds  of  money  so  tendered  to 
him.  That  an  individual  may  legally  obli- 
gate himself  to  pay  his  creditor  in  gold  is  un- 
auestionable,  and  we  can  see  no  reason  why 
le  county  of  Knox,  in  the  absence  of  legisla- 
tive inhibition,  and  under  the  terms  of  this 
act,  mav  not  bind  itself  to  do  the  same. 

This  Is  a  question  of  power,  and  not  of  policy. 
But,  if  it  was  the  latter,  yet,  as  it  has  been  the 
declared  policy  of  the  United  States  govern- 
ment since  the  resumption  of  specie  payment 
in  1878,  to  maintain  at  an  equality  all  of  the 
various  kinds  of  money,  gold,  silver,  and  legal- 
tender  notes,  it  could  not  be  assumed  by  the 
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courts  that  this  policy  would  be  reversed,  so 
as  to  bring  about  a  difference  in  the  vslue.  in 
these  various  kinds  of  money.    The  diligence 
of  able  counsel,  aided  by  the  investigation  of 
the  court,  has  been  able  to  discover  but  a  few 
cases  involving  this  question.     In  these,  how- 
ever, the  holding  of  the  courts  has  been  in 
accord  with  the  view  already  indicated.    In 
Jvd9on  V.  Bemmer,  87  Ala.  240,  4  L.  R.  A. 
742,  it  is  held  that  a  power  to  make  city  bonds 
payable  in  gold  is  included  in  the  general  power 
to  issue  them,  as  this  implies  the  right  to  make 
them  pavsble  in  any  constitutional  lesral  tender. 
In  Moore  v.   WaUa  Walla,  60  Fed.  Riep.  983.  it 
was  held   that  under  municipal  authority  to 
issue  and  sell  negotiable  bonds  they  could  be 
made  payable  "in  gold  coin    of  the  present 
standard  of  weight  and  fineness."     Where  the 
governor  was  authorized  to  indorse  railroad 
bonds  on  behalf  of  the  state,  it  was  held  that 
he  might  lawfully  indorse  such  bonds  with  in- 
terest payable  in  gold.     Young  v.  Montgomeiy 
dt  E.R  Co,2  Woods,  606.     In  a  suit  to  enjoin 
the  issuance  of  municipal  bonds  '^payable  in 
gold  or  lawful  monev  of  the  United  Slates,  at 
the  option  of  the  holder,"  it  was  said  by  the 
supreme  court  of  Georgia,   "No  reason  now 
occurs  to  us,  nor  was  auy  stated,  why  it  would 
be  unlawful"  to  make  the  proposed  bonds  so 
payable.     Heilbron  v.  Guthhert  (1895)  96  Ga. 
812.     In  Fareon  v.   Louisville  Sinkinq  Fund 
Comrs.  (1895)  97  Ey.  119,  it  was  insisteti  rhflt 
municipal  bonds  were  void  because  payable  in 
gold  coin  of  the  United  States  while  the  act 
under  which  they  were  issued  was  silent  as  to 
the  character  of    the  money  in   which   they 
might  be  discharged.    To  this  the  court  of  ap- 
peals said:  "These  bonds  are  to  be  offered  on  a 
market  in  which  there  is  current  more  than  one 
circulating  medium,  but  one  which  is  regarded 
more  stable  and  less  subject  tofiurtualion  than 
any  other,  which  is  the  recognized  standard  of 
value,  and  which  is  the  equivalent  of  and  cor- 
responds in  value  with,  that  which  the  'bor- 
rower is  to  receive  from  its  bonds.    Can  there 
be  any  leeal  reason  why  the  borrower,  in  case 
it  should  seem,  in  the  exercise  of  a  sound  discre- 
tion, t)olh  prudent  and  advantageous  to  stipu- 
late for  the  payment  of  the  loan  in  that  par- 
ticular medium  of  circulation,    .    .     .    should 
not  be  allowed  to  so  contract?    It  seems  not  to 
us."    In  Skinner  v.  Santa  Bo$a,  107  Cal.  464, 
29  L.  R.  A.  512,  while  the  court  avoided  the 
bonds  in  question  in  that  case  on  account  of  an 
amendatory  act  passed  by  the  legislature  of 
California  in  1898,  they  held  that  prior  to  that 
act  ''the  power  to  make  the  bonds  payable  'in 
gold  coin  of  the  present  standard  of  weight  and 
fineness,'  or  in  any  other  kind  of  coin  or  cur- 
rency, could  not  be  controverted.   .    .     .    The 
power  to  determine  that  question  is  as  ample 
as  that  of  a  natural  person  to  stipulate  in  what 
his  personal  obligations  should  be  paid."    In 
Woodruff  V.  Muissip/n,  162  U.  B.  291.  40  L. 
ed.  978,  while  the  question  upon  which  that 
case  turned  was  jurisdictional,  yet   the  one 
now  being  discussed  was  to  some  extent  in- 
volved, and  the  majority  opinion  quotes  fully 
and  approvingly  from  the  Alabama  and  Ken- 
tucky cases  already  referred  to,  and  I  do  not 
think  there  can  be  any  error  in  assuming  that 
the  whole  argument  of  that  opinion  on  this 
fact  is  in  accord  with  those  cases. 
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The  force  of  these  concurring  opinions  can- 
not be  broken  b.v  the  suggestion  that  we  are 
not  in  possession'  of  the  statutes  and  Constitu- 
tions prevailing  in  the  jurisdiction  where  these 
cases  arose.  The  courts  which  have  met  and 
decided  this  question  have  not  appealed  to  any 
provision  of  the  charter  of  the  municipal  cor- 
porations claiming  the  right  to  issue  gold  bonds, 
or  to  any  constitutional  provisions  peculiar  to 
the  particular  state,  but  they  have  rested  their 
decisions  on  the  broader  and  more  satisfactory 
ground  that  the  legislative  authoritv  to  pay  in 
''dollars"  generally— that  is,  in  all  kinds  of 
legal-tender  monev — ^includes  the  right  to  pay 
in  any  one  kind  of  such  money.  Kot  a  single 
case  involving  this  special  question  has  been 
found  as  authority  for  the  majority  opinion, 
and  in  the  face  of  these  decisions  I  submit  that 
this  court  should  not  place  itself  in  a  state  of 
judicial  isolation,  unless  forced  into  it  by  the 
stress  of  a  strong,  if  not  irresistible,  logical  ne- 
cessity; and  this,  I  respectfully  suggest,  does 
not  exist  in  this  case. 

But  it  was  said  in  argument,  and  we  under- 
stand it  to  be  the  opinion  of  the  majority  of 
the  court,  that,  even  if  the  grant  in  question 
bad  been  to  a  municipal  corporation  (as  was 
the  fact  in  several  of  the  cases  already  cited), 
yet  it  would  hardly,  if  at  all,  be  suflScient  to 
authorize  the  issuance  of  gold  bonds,  and  that, 
a  fortiori,  it  will  not  warrant  the  county  in 
placing  such  bonds  on  the  market.    This  is 
upon  the  idea,  universally  admitted,  that,  while 
the  former  is  a  corporation  proper,  the  latter  is 
less  than  such  a  corporation;  that  is,  it  is  a 
public  quasi  corporation.    Without  consuming 
time  in  pursuing   the   authorities    which  so 
clearly  and  uniformly  draw  the  line  between 
the  two,  I  think  a  single  suggestion  disposes  of 
this  objection.    Both  a  county  and  a  munic- 
ipal corporation,  when  thev  propose  to  issue 
negotiable  securities,  payaole  infutnro,  and 
likely  to    pass  into  the  hands  of  purchasers 
who  will  seek  to  rely  upon  a  bona  fide  title  to 
cut  off  all  equities,  must  be  prepared  to  point 
out  the  legislative  act  granting  such  power, 
either  in  express  terms  or  by  necessary  implica- 
tion.   One,  np  more  than  the  other,  has  the 
inherent  power  to  bind  itself  by  an  issue  of 
negotiable  bonds.    The  full-fledged  municipal 
corporations  must  appeal  to  the  legislature  for 
this  authority,  quite  as  earnestly  as  this  body, 
called  a  ''public  quasi  corporation."    If  it  be 
that  both  roust  look  to  the  same  source  for  their 
authorization  in  this  regard,  then  whenever 
either  claims  that  it  is  within  the  provisions  of 
an  act  of  the  legislature,  in  the  exercise  of  such 
a  power,  the  courts  will,  of  necessity,  apply 
the  same  rules  of  construction  in  the  one  case 
as  in  the  other.    This  proposition  is  so  ele- 
mentary that  it  requires  no  citation  of  cases  to 
support  it.    Nor  do  I  at  all  agree  that  to  hold 
that  the  county,  under  this  legislative  grant  of 
authority,  can  issue  its  bonds  solvable  in  gold, 
involves    the  necessity  of   holding   that  the 
county,  to  meet  these  bonds  and  the  maturing 
coupons,  could  levy  a  tax  on  the  property  of  its 
citizens,  payable  specially  in  gold.    The  bonds 
can  be  made  payable  in  gold  only  because  the 
act  authorizes  their  issuance  payable  in  ''dol 
lars."  nnd  tbis  generic  term  includes  gold,  as 
well  as  all  other  kinds  of  United  States  money; 
but  the  act  does  not  direct  a  tax  to  be  levied 
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collectible  in  "dollars."  Should  these  bonds 
be  issued,  their  holders  could  stand  on  their 
contract  rights,  and  could  insist  upon  payment 
in  gold  in  accordance  with  the  terms  of  the 
bonds.  But  tbe  taxpayer  would  stand  in  no 
contractual  relation,  With  either  these  bond- 
holders or  the  county.  His  obligation  to  pay 
his  proportionate  part  of  the  tax  levied  to  meet 
these  bonds  and  interest  would  rest  alone  on 
tbe  statute.  It  would  grow  out  of  tbe  duty 
imposed  upon  the  county  to  provide  for  the 

f>ayment  of  these  bonds  and  coupons  by  the 
evy  of  a  tax.  As  to  this,  the  authority  given 
is  coextensive  with  the  duty  imposed,  and  that 
is  "to  lay  and  levy  a  tax  sufficient  for  the  pay- 
ment of  the  coupons  of  said  bonds  as  they 
mature,  and  also  to  create  a  sinking  fund,"  etc 
The  county  is  to  levy  this  special  tax,  but  it  is 
to  be  laid  upon  the  citizens,  as  it  lays  all  other 
taxes,  collectible  in  any  of  the  legal-tender 
funds  of  the  United  States.  Tliere  is  not  a 
single  word  in  §  6  of  this  act  (where  alone  is  the 
taxing  power  found)  that  by  any  rule  of  inter- 
pretation accepted  by  the  courts  will  warrant 
the  contention  that  this  county,  in  performing 
this  duty,  would  have  any  other  or  different 
power  from  that  which  it  has  in  levying  and 
collecting  any  other  tax.  In  this,  as  in  all 
other  cases,  the  tax  would  be  levied  and  otA- 
lected  in  the  money  of  the  country,  the  citizen 
paying  his  proportion  in  any  kind  or  species 
of  that  money  which  he  might  select  And 
the  objection  that  has  been  made,  that  tbe 
time  may  come,  before  the  maturity  of  these 
bonds,  when,  the  taxes  having  been  paid  in  the 
ordinary  currency  of  tbe  country,  the  county 
might  find  itself  compelled  to  go  Into  tbe 
market  to  buy  gold  to  meet  its  maturing  obli- 
gations, goes  not  to  the  question  of  a  proper 
interpretation  of  the  statute,  but  to  that  of  ex- 
t>ediency,  and  as  such  is  of  no  force,  unless  it 
be  that  the  government  should  change  a  policy 
fixed  with  tbe  resumption  of  specie  payment* 
as  has  been  before  stated,  and  this  we  do  not 
think  a  court  is  authorized  to  assume.  Enter- 
taining^ these  views,  I  cannot  agree  with  tbe 
majority. 

lam  authorized  to  say  that  Chief  Jnstioe 
Snod|(rau  concurs  with  me  in  this  dinent 


James  THOMPSON  H  at 

e. 

Vf.  C.  GIBBS,  AfpL 


(. 
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.) 


1.  A  rmiervfction  of  the  ri^ht  toauuMil 
»U    contracts    every   iburtli    aaonth* 

stamped  across  the  face  of  a  contract  with  a  sohcKil 
teacher,  does  not  entitle  the  sobuol  directors  to 
dismiss  him  without  chanres  or  notioe  or  tes* 
tlmony.  under  Mill.  9t  V.  Oode,  I  lltK,  subeec.  3. 
empowering  them  to  dismiss  a  teacher  "for  io- 
oompetenoe,  improper  conduct*  or  inattention." 

8.   An   iBjunctloii  to  prevent  a  aehool 
teacher  from  attempting  to  teach  In  a  whcKd- 

NoTB.— As  to  the  right  to  remove  offloers  sum* 
marlly,  see  Trainor  v.  Wayue  Oountj  Audlcon 
(Mioh.)16L.B.A.9& 
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hcMMe  after  an  loeffeotaal  attempt  to  dJsmlsi  blm 
arbitrarily  will  not  be  granted  to  aobool  directors, 
althoufffa  they  have  by  statote  tbe  charge  and 
ooDtrol  of  tbe  school  property. 

(October  U.  Vm.) 

APPEAL  h^  defendant  from  a  decree  of  the 
Court  of  Chancery  Appeals  afflrmiug  ade 
cree  of  the  Chancery  Court  for  Knox  County 
enjoining  defendant  from  attempting  to  teach 
in  a  schoolhouse  which  plaintiffs  claimed  to 
control.     Revened. 

Tbe  facts  are  stated  In  the  opinion. 

MfSiTs.  Lueky»  Saiiford»  As  Tyson*  for 
appellant: 

To  bold  that  school  directors  can  unlawfully 
dismiss  a  teacher,  and  then  come  into  a  court 
of  equity  and  obiain  iis  ud  in  makinfr  effective 
the  unlawful  act,  would  violate  fundamental 
principles  governing  that  tribunal,  principles 
ao  thoroughly  established  as  to  have  become 
maxims,  to  wit: 

*'He  who  comes  into  equity  must  come  with 
dean  bands." 

*'No  one  can  take  advantage  of  hii  own 
wrongs.  *• 

Gibson,  Suite  in  Chancery,  g§  58,  62. 

The  court  of  chancery  appeals  in  its  hold- 
ing followed  Chancellor  Frank  T.  Reed,  who 
refused  to  dissolve  an  injunction  upon  bill  and 
answer  in  a  similar  case  "upon  the  ground 
that  the  directors  were  entitled  to  the  custody 
and  control  of  tbe  schoolhouse  of  the  district, 
and  thai  tbe  remedy  of  tbe  defendanto  was  by 
action  for.  tbe  compensation  agreed  on." 
However  that  case  was  never  appealed  to  the 
supn-me  court,  and  Chancellor  Reed  on  final 
bearing  dissolved  that  injunction. 

Mcrkjf  V.  i^iMT,  5  Lea,  694. 

If  tbe  directors  have  the  power  given  hy  the 
reservation  clause  it  would  be  dangerous  and 
fatal  to  the  good  name  and  reputation  of  every 
teacher. 

Our  statutes  give  no  such  power,  but  ex- 
pressly restrict  directors  from  dismissing  teach- 
ers except  for  "incompetency,  impr6per  con- 
duct, or  inattention  to  duty"  and  after  a  fair 
hearing. 

MorUff  V.  P&wer^  10  Lea,  219. 

Mestrs.  Trent  Ik  Ford  for  appellees. 


i»  J.,  delivered  the  opinion  of  the 
court: 

The  complainants  are  school  directors  In  one 
of  the  common-school  districte  of  Knox  county, 
'and  they  filed  the  bill  in  this  cause  seeking  to 
enjoin  tbe  defendant  from  attempting  to  teach 
any  longer  in  one  of  the  schoolbouses  of  that 
district  which  was  under  their  control,  and 
from  interfering  with  its  occupancy  by  a 
teacher  whom  complainants  had  employed  to 
take  charge  of  the  school  as  tbe  successor  of 
defendant.  Tbe  facts  are  these:  Tbe  defend- 
ant, Gibba.  had  been  elected  to  tbe  presidency 
of  an  academy  in  this  county,  and  was  in  the 
act  of  accepting  that  place,  when,  induced  by 
complainants,  he  declined  it,  and  entered  into 
an  aifreement  with  them  to  take  charge  of  and 
teach  the  district  school  with  regard  to  which 
this  controversv  occurs.  This  school  was  to 
be  opened  on  the  30th  of  August  following, 
and  for  his  services  as  such  teacher  he  was  to 
receive  a  salary  of  $50  per  month.    At  the 


waa  led  to  belie?e  that  his  employment  would 
extend  through  a  period  of  eight  months,  it 
being  assumed,  no  doubt,  that  the  fund  avail- 
able for  that  district  would  enable  the  directota 
to  keep  the  school  open  for  that  length  of  time. 
On  the  27th  of  August— Just  three  days  before 
bis  term  of  service  was  to  begin— tbe  complain- 
ants presented  to  defendant  for  bis  signature 
a  paper  writing  evidencing  the  contract  ^tween 
I  be  parties,  in  which  it  was  recited  that  the  de- 
fendant was  engaged  as  the  teacher  of  the  school 
in  question  "from  theSOth  day  of  August,!  SOS," 
at  the  rate  of  $50  per  month.      This  writing, 
already  signed  by  complainants,  as  school  di- 
rectors, contained  the  usual  stipulations  au- 
thorized by  law,  but  fixed  no  definite  term  of 
employment.    Across  tbe  face  of  the  writing, 
however,    complainants    had   caused    to   be 
stamped  tbe  following  words:  **The  directors 
reserve  the  right  to  annul  all  contracte  every 
fourth  month."    Knowing  that  this  clause  was 
upon  it,  the  defendant  signed  it,  and  on  the 
day  designated  took  his  place,  and  opened  up 
the  school.    At  the  end  of  four  months,  with- 
out any  charge  being  made  against  him,  and 
without  offering  any  excuse  for  their  action, 
the  complainants  notified  the  defendant  that 
they  no  longer  required  bis  service,  and   im- 
mediately employed  another  party  in  his  stead. 
ComplainanU,  undertaking  to  induct  into  of- 
fice the  new  teacher,  found  the  defendant  in 
possession  of  tbe  schoolroom,  with  his  pupils 
around  him,  denying  the  right  of  the  directors 
summarily  and  without  cause  to  terminate  his 
employment,  and  insisting  that  under  the  con- 
tract he  was  entitled  to  continue  as  teacher  un- 
til the  fund  appropriated  to  that  school  for  that 
scholastic  year  was  exhausted.    This  position 
of  tbe  defendant  led  to  the  filing  of  the  bill  in 
this   cause.      The   chancellor,  on   the   trial 
of   the  case,   sustained    tbe    bill,  upon    the 
ground  that  the  clause  above  set  out  was  a  part 
of  tbe  contract,  and  that  it  gave  the  directors 
the  right  arbitrarily  to  terminate  this  coo  tract 
at  the  end  of  four  months;  and  be  made  per- 
petual the  injunction  originally  issued  against 
the  defendant.    The  cause  was  recently  beard 
on  appeal  by  the  court  of  chancery  appeals, 
and,  while  disagreeing  with  the  chancellor  as 
to  the  ground  of  his  decree,  that  court  affirms 
bis  decree,  but  upon  the  ground  that  under  tbe 
law  complainants,  as  school  directors,  were  the 
custodians  of  the  schoolhouse,  and  entitled  to 
iu  possession,  and  that  upon  tbe  dismissal  of 
defendant  he  had  no  right  to  retain  control  of 
tbe  property,  and    thus  disturb  the  further 
harmony  of  the  school  or  its  operations  under 
the  supervision  of  the  directors,  but  his  duly 
was  to  surrender  the  schoolhouse,  and  seek  his 
remedy,  if  any.  elsewhere. 

If  public  directors  can  legally  import  into 
their  contracts  of  employment  of  public  teach- 
ers a  clause  such  as  the  one  in  question,  this 
case  illustrates  the  wrong  and  injustice  which 
may  be  done  under  cover  of  law;  and  we 
agree  with  thesolicitorof  defendant  that  "such 
an  inju.stice  should  not  be  sanctioued  by  (he 
courts  unless  the  law  clearly  permiis  it."  But, 
indepeiideDt  of  the  injury  that  may  be  done  to 
the  individual,  public  policy  would  forbid  the 
recognition  of  such  a  power  unless  it  is  dis- 
tinctly conferred  by  tbe  statutes.    As  has  been 


time  of  making  thii  agreeifient,  tbe  defendant  1  well  urged,  if  school  directors  can  provide,  as 
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to  this  case,  for  annulling  contracts  at  the  end 
of  four  months,  they  can  also  reserve  the  right 
to  terminate  them  at  the  end  of  one  4nonth,  or 
at  their  own  pleasure.  It  Is  apparent,  if  they 
possess  such  a  power,  that  there  will  likely  l>e, 
in  the  caprice  of  the  directors  themselves,  or  in 
the  real  or  fancied  grievances  of  the  pupils,  or 
of  their  oversensitive  parents  or  guardians, 
continually  recurring  temptations  to  its  abuse. 
A  system  which  gave  such  arbitrary  author- 
ity to  school  directors  could  not  result  other 
wise  than  in  lowerine  the  character  of  teachers 
and  in  demoralizing  the  public  schools.  It  will 
be  observed  that  the  contract  which  gives  rise 
to  this  controversy  does  not  limit  the  term  of 
employment  of  the  defendant,  Gibbs,  to  four 
months.  It  is  in  the  usual  form  prescribed  by 
the  regulations  adopted  under  the  statute  by 
the  superintendent  of  public  instruction,  and 
sent  out  by  him  for  tbe  use  of  school  directors 
in  tbe  various  counties  of  the  state.  This  form  is 
left  indefinite  as  to  the  time  of  the  employment, 
because  the  length  of  tbe  period  during  which 
common  schools  are  to  be  kept  open  depends 
upon  tbe  amount  of  public  funds  which  come 
into  the  hands  of  tbe  county  trustee  to  winch 
the  particular  district  is  entitled.  Tbis  is  al- 
ways uncertain  at  tbe  beginning  of  tbe  scho- 
lastic term.  What  complainants  have  done  in 
tbis  case  is  to  take  this  approved  form,  and 
supplement  itwith  tbe  reservation  to  themselves 
of  the  right  to  terminate  the  contract  at  the 
end  of  four  months.  This  they  had  no  war- 
rant jn  the  law  for  doing.  Under  subsec.  8, 
f§  1192,  Mill.  &  V.  Code,  school  directors  have 
tbe  power  to  employ  teachers,  and  *'to  dismiss 
them  for  incompetence,  improper  conduct,  or 
inattention."  This  right  of  dismissal,  however, 
is  limited  to  the  causes  of  removal  specified  in 
the  statute.  And  even  for  these  causes  their 
power  is  not  unlimited,  but  can  only  be  exer- 
cised after  charges  made  against  and  upon  full 
notice  given  to  the  accused,  and  after  hearing 
the  testimony  of  witnesses  given  under  the 
■auction  of  an  oath.    MorUy  v.  Power,  6  Lea, 


691.  To  permit  school  directors,  under  the 
cover  of  a  reservation,  such  as  the  one  in  ques- 
tion, to  dismiss  a  teacher  without  charges  or 
notice  or  testimony,  would  be  to  approve  an 
evasion  of  this  statute,  as  already  construed  by 
this  court,  and  to  tolerate  a  practice  that  would 
be,  in  tbe  end,  estremely  hurtful  to  our  com - 
mon-scbool  system.  We  therefore  disagree 
with  tbe  chancellor  in  the  view  that  he  tooKof 
this  stipulation. 

But  we  equally  disagree  with  tbe  court  of 
chancery  appeals  in  their  conclusion.  It  is  Ime 
that  it  is  the  duty  of  school  directors  **to  take 
charge  of,  manage,  and  control  public  school 
property  of  the  district"  (Mill.  &  Y.  Code. 
g  1192,  subsec.  10);  but  that  is  not  only  for  the 
purpose  of  preservation,  but  also  with  the  view 
of  making  successful  the  operation,  of  the 
system,  which  has  been  carefully  organized 
for  the  accomplishment  of  great  public  good. 
They  have  the  supervision  of  it  for  school  pur- 
poses, purposed  to  be  subserved  only  by  its  oc- 
cupancy by  the  teacher  properly  installed  by 
them,  and  not  yet  legally  removed,  and  tlie 
qualified  pupils  of  the  district.  Their  right 
to  possession  will  be  protected  in  all  proper 
cases,  but  this  right  is  not  unlimited,  nor  is  it 
arbitrary.  Now,  having  exceeded  their  au- 
thority, as  we  have  held,  can  complainants 
come  into  a  court  of  equity,  and  ask  its  active 
aid  in  assisting  them  to  the  accomplishment  of 
an  unau*horized  end?  We  think  noL  To 
give  such  aid  would  be  for  that  court  to  disre^ 
gard  the  well-settled  principle  that  a  complain- 
ant must  show  that  the  transaction  from  which 
his  claim  arises  Is  fair  and  Just,  that  there  is 
nothing  unconscientious  in  his  conduct  rela- 
tive tbereto,  and  that  tbe  relief  he  seeks  is 
equitable,  and  not  harsh  or  oppressive  upon 
tbe  defendant  Gibson,  Suits  in  Chancery, 
§§58,  62. 

The  result  follows  that  Hu  dseree  of  the  Court 
of  Chancery  Appeals  mil  be  revereed,  and  the 
bill  will  be  dismissed,  at  tbe  cost  of  complain- 
ants. 


UNITED  STATES  CIRCUIT  COURT  OP  APPEALS,  SIXTH  CIRCUIT. 


Charlotte  H.  WAIT  et  (U, 

V. 

J.  N.  O'NEIL  et  aL 

(78  Fed.  Bap.  108.) 

1.   A  lessee's  a.greemeiit  to  keep  in 
pair  a  roadway  which  is  below  hig^h* 

^vater  mark  and  is  a  iDcreiDCtdentto  tbe  ri^ht 
of  moorlDK,  loadiDfr,  and  uQloadinflr  at  a  leased 
river  front  and  so-called  landing  wblcb  has  no 
wbarf.  dock,  or  pier,  and  to  deliver  the  premises 
In  *'ffood  order  and  repair**  and  *'make  good  all 
damages  tc  said  prcnil8<«  except  the  usual  wear 
and  propar  use  thereof,**  does  not  obligate  the 
lessee  to  ^rotect  the  bank  aicafnst  an  extraordi- 
nary peril  from  a  sudden  change  in  the  current 
of  tbe  river  which  washes  away  a  bank  that  had 
stood  lo  tbe  same  conditioa  for  centuries. 


8.  The  desiraetioii  of  the  property  ex- 
tlnfirnishes  the  liahlli^  for  reat  under  a 
lease  of  a  river  front  and  landing  consisting  of  a 
narrow  footing  at  the  base  of  a  bluff  witboutan  j 
wharf,  dock,  or  pier,  when  the  unprecedented 
ravafres  of  the  river  effectually  destroyed  tbe  um 
of  the  landing  by  washing  away  all  but  a  shallow 
fragment  of  the  lot,  especially  when,  with  tbe 
le0sor*s  consent  and  participation,  worlu  were 
constructed  In  front  of  the  shore  line  which  de- 
stroyed safe  access  to  the  landing. 

(October  8, 1808.) 

CROSS- APPEALS  from  the  Circuit  Court 
of  the  United  SUtes  for  the  Western  Dia- 
trict  of  Tennessee,  in  an  action  brought  to 
recover  damages  for  breach  of  covenants  to 
repair  contained  in  a  lease  and  to  recoyer  rent 


NOTB.— As  to  implied  covenants  as  to  the  fltn 
of  leased  property  for  the  purpose  intended,  see 
fiotc  to  Clifton  V.  Montague  ( W.  Ya.)  33  L.  B.  A.  449. 
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As  to  the  effect  of  a  partial  eviction  upon  liability 
for  rent,  see  also  Bdmison  v.  Lowry  (&  D.)  17  L.  B. 
A.  276. 
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alleged  to  be  due  and  unpaid;  the  plaintiff 
appealing  from  so  much  of  the  decree  as  re- 
fused to  enforce  the  covenants,  and  defendants 
appealing  from  so  much  as  held  them  liable 
for  rent.  Affirmed  on  plaintiff's  appeal,  i29- 
wned  on  4tfendanUt  appeal. 

Before  Tafl  and  Lurtan,  Circuit  Judges, 
and  SUwrene,  District  Judge. 

Statement  bv  Imrton«  Circuit  Judge: 
This  is  a  bill  in  equity  to  enforce  the  specific 
performance  of  certain  covenants  in  a  lease, 
and  for  the  collection  of  rents  in  arrear.  The 
suit  was  begun  in  1886  by  a  bill  filed  by  the 
complainant,  as  lessor,  in  the  chancery  court 
of  the  state,  at  Memphis,  Tennessee,  and  was 
8ut>sequently  removed  to  the  circuit  court  of 
the  United  States  by  the  com  plain  ant  upon  the 
ground  that  the  defendants  were  all  citizens  of 
a  state  other  than  Tennessee.  After  removal 
the  cause  was  docketed  and  tried  as  an  equity 
suit.  A  motion  made  upon  final  hearing  by  the 
complainant  to  have  the  suit  transferr^  to  the 
law  docket,  and  for  a  reformation  of  the  plead- 
ings, was  disallowpd.  The  subject-matter  of 
the  lease  is  described  as  '*the  river  front  and 
landing  in  front  of  lots  numbers  1 , 2, 8.  and  4  in 
block  1,  South  Memphis,  with  ample  space 
ior  a  roadway  along  the  landing  in  all  stages 
of  the  water,  and  no  more.  The  said  landing 
to  be  used  by  the  said  lessees  for  the  mooring, 
storing,  and  unloading  of  coal,  wood,  and  ice 
barges  or  boats."  The  lease  began  November 
1, 1882,  and  was  to  continue  until  October  1, 
1889.  £ighty-three  notes  for  $75  each  were 
executed,  one  being  payable  each  month  during 
continuance  of  the  lease.  The  rent  notes,  up 
to  and  including  thiit  due  April  1,  1886,  were 

Said  at  maturity.  The  notes  falling  due  in 
[ay,  June,  July,  and  August,  1886,  were  due 
and  unpaid  when  the  bill  was  filed.  The  sub- 
sequent instalments  of  rent  fell  due  pending 
the  suit  and,  by  a  supplemental  bill  filed  after 
expiration  of  the  lease,  relief  was  sought  upon 
them.  The  prayer  of  the  bill  was  for  a  specitic 
performance  of  certain  covenants  touching  the 
repair  and  construction  and  preservation  of  the 
roadway  mentioned  in  the  lease,  and  for  an  ac- 
count for  waste  resulting  from  the  caving  in 
of  the  bank  of  the  river  at  the  landing,  and  for 
a  decree  for  rents  past  due.  The  defendants 
abandoned  the  premises  in  April,  1886.  claim- 
ing that  the  "landing''  referred  to  in  the  lease 
had  been  destroyed  without  their  fault,  and  the 
lease  thereby  terminated.  They  further  claimed 
that  all  possibility  of  beneficially  using  the 
said  landing,  if  otherwise  available,  was  de- 
stroyed bv  the  conduct  of  the  lessor  In  aiding 
and  abetting  in  the  obstruction  of  access  to  the 
lessor's  remaining  river  front  by  the  construc- 
tion of  certain  .sunken  dikes,  extending  from 
the  shore  perpendicularly  for  several  hundred 
feet,  and  effectually  preventing  barges  from 
being  safely  brought  to  the  shore  line.  Touch- 
ing Uii;se  defenses  it  is  necessary  to  state  cer- 
tain other  facts.  The  lessor  owned  four  town 
lots,  contiguous.  Each  had  a  width  of  40  feet 
and  a  depth  of  150  feet.  These  lots  fronted 
on  Tennessee  street,  which  ran  parallel  with 
the  Mississippi  river,  and  were  bounded  on 
the  rear  by  the  river.  Mrs.  Wait  had  two 
residences  on  these  lots,  fronting  on  and  near 
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to  Tennessee  street,  and  lived  in  one  of  them. 
The  river  bank  was  a  high  bluff  of  earthy 
material,  known  geological^  as  "loess."  The 
height  of  this  bluff  above  low-water  mark  was 
from  60  to  80  feet.  Between  the  base  of  this 
bluff  and  the  margin  of  the  river  at  low  water 
was  a  narrow  "footing"  along  which  the  road- 
way mentioned  in  the  lease  was  maintained. 
Whether  this  footing,  as  it  is  called  by  the 
witnesses,  was  natural,  or  the  result  of  an  arti- 
ficial cutting  away  of  the  bluff,  does  not  ap- 
pear. Its  material  was  identical  with  that  of 
the  bluff,  and  it  was  as  subject  to  caving  by 
action  of  a  strong  current,  and  was  under 
water  when  the  river  was  at  a  high  stase. 
This  footing  was  the  only  basis  for  a  road  giv- 
ing access  to  the  river,  and  constituted  the 
landing  referred  to  in  the  lease,  there  being  no 
wharf,  dock,  or  pier  whatever.  The  landing 
had  long  before  this  lease  been  used  as  a  place 
for  mooring  and  unloading  coal  barges.  The 
manner  in  which  the  unloading  was  done  both 
before  and  after  the  lease  is  described  by  the 
witness  C.  B.  By  ran  as  follows:  "A  long  float 
was  moored  against  the  bank,  on  which  the 
teams  of  C.  B.  Bryan  &  Co.  were  driven,  and 
the  barges  or  boats  of  coal  were  on  the  outside 
of  said  float,  and  the  coal  thrown  from  those 
boats  or  barges  into  the  carts,  driven  on  the 
float  as  before  stated.  Then  the  teams  were 
driven  off  the  float  onto  the  roadway  leading 
up  from  the  river,  and  along  and  under  the 
bank  onto  Beal  street;  thence  up  into  the  city. 
A  lot  of  ground  bavine  ariver  front,  belonging 
to  the  city  of  Memphis,  which  extended  from 
the  south  of  Linden  street  to  Beal  street, 
enabled  C.  B.  Bryan  &  Co.  to  have  a  continuous 
way  and  outlet  from  the  float  and  bars;es 
moored  in  front  of  Mrs.  Wail's  property." 
Prior  to  May,  1886,  this  landing  and  roadway 
had  been  kept  in  proper  repair,  and  in  like 
condition  to  that  in  which  it  was  at  date  of  the 
lease.  Although  prior  to  that  month  there  had 
been  an  occasional  caving  in  of  the  roadway, 
it  had  not  been  serious,  and  the  ravages  of  the 
river  had  been  easily  repaired.  In  the  sprins 
of  1886,  and  during  the  months  of  April  and 
May,  certain  government  works  protecting 
Hopefield  point,  above  and  across  the  river, 
gave  way,  by  reas«)n  of  the  force  of  the  current 
and  high  stage  of  the  river.  The  result  was 
that  an  uncontrolable  current  was  thrown  di- 
rectly against  ihe  river  bank  in  front  of  Mrs. 
Wait's  property,  and  the  property  contiguous 
to  hers  above  and  below. 

This  sudden  *and  surprising  change  in  the 
force  and  direction  of  the  current  of  a  swollen 
and  mighty  stream  resulted  In  undermining 
the  bluii,  and  causing  it  to  fall  down  in  peat 
masses.  So  destructive  was  the  force  of  the 
flood  that  when  the  river  fell  and  the  current 
somewhat  abated  nothing  remained  of  com- 
plainant's property  but  a  narrow  and  ragged 
fringe  from  15  to  80  feet  in  depth.  This  rem- 
nant clinging  to  Tennessee  street  presented  to 
the  river  an  almost  vertical  bank  from  60  to  80 
feet  above  the  ordinary  stage  of  the  river,  its 
surface  showing  great  cracks  indicative  of 
further  caving.  At  its  foot  was  deep  water, 
against  which  a  strong  and  almost  resistless 
current  was  beating.  Against  this  irregular 
bluff  it  was  dangerous  to  moor  water  craft,  both 
because  further  caving  was  plainly  indicated, 
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and  because  tbe  force  of  the  current  was  so 
ereat  as  to  make  itdangerous  and  impracticable. 
Tbe  evidence  is  convincing  tbat  it  was  im- 
practicable to  construct  a  H)oting  at  tbe  base 
of  tbe  bluff  for  a  new  road.  I'be  remainiog 
portion  of  complainant's  property  was  not  deep 
enougb  to  permit  the  cutting  away  of  tbe  bluff 
in  such  manner  as  to  protect  a  new  road  against 
tbe  overhanging  masses  of  tbe  shattered  bank. 
It  was  therefore  impossible  to  reconstruct  a 
practical  and  safe  landing  upon  her  water 
front;  for,  without  access  to  and  from  tbe 
public  streets  of  tbe  city,  barges  could  not  be 
there  loaded  and  unloaded.  To  moor,  land,  or 
unload  became  impossible  when  tbe  landing 
referred  to  in  the  lease  was  destroyed,  and 
the  bluff's  footing  carried  into  the  river.  To 
lie  under  a  bluff  tbat  was  caving  in  great 
masses  was  perilous  and  practically  impossible, 
in  view  of  the  great  current  sweeping  against 
it.  Under  these  circumstances  the  lessees 
treated  the  lease  as  terminated,  and  found  a 
harbor  and  landing  elsewhere.  Certain  works 
subsequently  constructed  in  tbe  river  for  tbe 
purpose  of  breaking  the  force  of  the  current 
added  to  the  unavailability  of  tbe  lessor's  re- 
maining water  front  as  either  a  mooring  or 
landing  place.  These  works  consisted  in  a 
series  of  large  cribs  filled  with  rock  and  sunken 
in  lines  perpendicular  to  tbe  shore,  and  extend- 
ing some  800  feet  beyond  low-water  mark. 
One  crib  was  sunken  upon  top  of  another,  the 
crest  of  tbe  line  being  at  about  high  water 
mark.  Five  of  these  dikes  were  constructed 
along  the  river  front.  Tbe  distance  between 
each  was  about  800  feet  Until  by  accretion 
the  water  front  of  her  shore  property  should 
be  extended  to  tbe  outer  end  of  tbe  dikes,  ac- 
cess to  the  shore  was  so  seriously  obstructed  by 
the  presence  of  these  sunken  cnbsof  rock  as  to 
be  substantially  Impossible  for  such  crafts  as 
laden  coal  barge&  It  has  been  contended  that 
these  dikes  were  constructed  by  the  United 
States  government  as  a  part  of  its  scheme  of 
river  and  harbor  improvement  We  do  not 
find  this  contention  supported  by  the  facts.  It 
IS  true  tbat  some  government  material  was 
used,  and  that  the  work  was  done  under  the 
plans  and  direction  of  Capt.  S.  8.  Leech  of  the 
engineer  corps,  and  that  the  fleet  and  plant  be- 
longing to  the  government  had  been  used  in 
the  prosecution  of  the  work.  The  enterprise 
was.  however,  a  private  conception,  and  for 
tbe  protection  of  private  interests  imperiled  by 
tbe  sudden  change  in  the  current  of  the  river. 
The  scheme  was  put  on  foot  by  a  railroad 
company  wboee  tracks  occupied  Tennof:see 
street,  which  offered  to  subscribe  $40,000  if 
private  peisons  having  interests  likewise  en- 
dangered would  give  half  that  amount  The 
emergency  was  a  great  one,  and  the  secretary 
of  war,  under  his  discretionary  powers,  allowed 
Capt.  Leech  to  supervise  the  work  and  use  the 
government  fleet  and  material  in  his  charge. 
The  enterprise  was  in  all  its  essentials  a  private 
maiter,for  private  pur  poses  and  beneflts.and  tbe 
fund  used  in  doing  the  work  was  voluntarily 
contributed  by  those  whose  interests  were  bene- 
fited. That  the  complainant  Mrs.  Wait  was 
one  of  those  who  actively  aided  and  induced  the 
construction  of  these  works  is  clear  on  this 
record.  It  is  true  tbat  she  feebly  denies  that 
sbe  agreed  to  contribute  to  the  fund,  but  ad- 
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mits  sbe  approved  and  encouraged  tbe  work. 
The  weight  of  tbe  evidence  establishes  tbat  sbe 
not  only  approved  and  encouraged  the  scheme, 
but  that  she  promised  a  large  contribution, 
which  she  has  sinoe  refused  to  pay.  Upon 
these  facts  defendants  insist  that  if  tbe  lease 
was  not  terminated  by  the  destruction  of  tbe 
landing  through  tbe  action  of  the  current  of 
the  river,  they  have  been  evicted  as  a  necessary 
result  of  being  excluded  from  the  shore  by  ob- 
structions in  the  river,  placed  there  through 
the  aid  and  consent  of  the  lessor.  Upon  final 
hearing  the  circuit  court  sustained  tbe  jurisdic- 
tion, and  held  that  the  lease  bad  not  been  ter- 
minated by  the  destruction  of  the  landing  or 
roadway  mentioned  in  the  lease,  and  that  the 
lessees  continued  liable  for  rents  accruing  un- 
til the  end  of  the  term  fixed  by  the  lease,  and 
gave  judgment  accordingly.  That  court 
further  held  that  the  covenants  of  the  lease 
touching  the  repair  of  the  roadway,  and  against 
waste,  had  not  been  breached,  and  refused  all 
other  relief  prayed.  Both  parties  have  per- 
fected appeals  and  assigned  eiror. 

Messrs.  William  M.  Randolph  A  Sons* 

for  plaintiffs: 

O'Neil  A  Co.  were  not  relieved  by  tbe  sudden 
and  irresistible  flow  of  the  current  of  the  Miss- 
issippi river  against  tbe  front  of  the  landing, 
and  the  consequent  destruction  thereby  of  the 
leased  premises,  from  the  performance  of  the 
contract  on  their  part  contained  In  tbe  lease. 

ThffU  V.  Janes,  69  U.  8.  2  Wall.  1,  17  L.  ed. 
702;  Paradine  v.  Jane^  Alevn,  27;  BttUoek  v. 
Dommitt,  6  T.  R.  050;  BreAnock  A  A,  Canal 
A'av.  Co,  V.  Pritchard,  Id.  750;  Adams  ▼. 
NiekoU,  19  Pick.  275,  81  Am.  Dec.  187; 
Brumby  v.  Smith,  8  Ala.  128;  Trenton  Pub. 
Schools  V.  Bennett.  27  N.  J.  L.  518;  Gates  v. 
Green,  4  Paige,  855.  27  Am.  Dec.  68;  HvU- 
eapffel  v.  Baker,  18  Ves.  Jr.  115;  Chicago,  Jf. 
dSt.  P.  R.  Co.  V.  Hoyt,  149  U.  8.  1,  87  L.  ed. 
625;  Robson  v.  Mississipjri  River  Logging  Co  61 
Fed.  Rep.  898;  MtJtsissippi  Riwr  Ijogying  Co. 
V.  Bobson,  69  Fed.  Rep.  778;  Banks  v.  WhiU. 
1  Sneed,  618;  Bryan  v.  Spurgin,  5  Sneed,  681; 
8U>ver  v.  AUen,  1  Heisk.  486;  Lowry  v.  Naf,  4 
Coldw.  870. 

The  covenants  contained  in  the  lease  amount 
to  a  covenant  by  O'Neil  &  Co.  to  repair  and 
keep  tbe  premises  in  repair  during  the  term  of 
the  lease,  and  to  return  ibem  in  as  good  condi- 
tion as  they  were  when  leased  at  the  end  of  tbe 
term. 

Wood,  Land.  AT.  $878. 

There  is  no  implied  warranty  in  a  lease  that 
the  leased  premises  will  remain  in  the  condition 
they  were  when  leased,  or  shall  remain  fit  for 
any  particular  use,  or  shall  remain  or  be  in  any 
particular  condition  during  the  lease. 

Wood,  Land.  &  T.  ^  882;  Tiedeman,  Real 
Prop.  §§  187.  195,  196,  854;  2  Kerr,  Real  Prop. 
§  1802:  Taylor,  Land.  &  T.  §§  805,  808, 
809. 

In  the  lease  which  Mrs.  Wait  for  herself  and 
her  children  made  to  O'Neil  &  Co.  there  was 
an  express  reservstion  of  the  right  to  make  such 
repairs  at  any  time  as  were  necessary  to  tbe 
security  or  preservation  of  the  leased  premises. 
This  reservation  gave  Mrs.  Wait  and  her  chil- 
dren the  right  to  do  the  woik  done  under  the 
supervision  of  Capt.  Leech,  provided  it  was 
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neoesHiTy  to  the  preflervation  of  tbe  premiaei^ 
and  properly  done. 

Wood,  Land.  &  T.  g  860. 

Gontracta  for  building  or  for  the  construc- 
tion of  works,  and  tbe  like,  falling  within 
tlie  exceptions  tu  tbe  rule  that  contracts  for  the 
erection  or  repair  of  buildings,  tbe  construction 
of  works,  and  tbe  conduct  of  operations  re- 
quiring time,  special  knowledge,  skill,  and  per- 
sonal oversight,  will  not  be  specifically  en- 
forced, may  be  specifically  enforced. 

Pom.  Spec.  Perf.  Coot.,§  28,  and  tbe  cases  re- 
ferred to.    See  also  §^  808,  812. 

The  Code,  §  3387  (8615).  declares:  "No  guar- 
dian  shall  let  or  farm  out  aiiy  land  of  his  ward 
for  a  Ioniser  term  than  until  the  majority  of 
snch  ward,  or  in  any  manner  but  by  lease  in 
writing  stipulating,  (1)  that  the  tenant  shall 
improve  the  same;  (2)  that  he  keep  the  bouses, 
orchards,  and  fences  already  on  or  to  be 
erected  on  the  same  in  sufficient  repair,  and  so 
leave  them  at  the  ezpiraiion  of  the  lease;  (8) 
that  be  shall  not  commit,  but  shall  prevent  all 
kinds  of  waste;  and  (4)  that  he  shall  not  em- 
ploy timber  for  any  other  purpose  than  for  the 
immediate  use  of  the  plantation." 

Tbe  covenants  in  tbe  lease  made  by  Mrs. 
Wait  for  herself  and  her  children,  so  far  as 
she  made  them  as  guardian,  were  therefore 
made  in  obedience  to  the  express  requirements 
of  the  statute. 

Bon  V.  Blaifr^  Meigs,  625;  Bawytrt  t.  ZsM- 
try,  1  Head,  21;  Barrett  v.  Cocke,  12  Heisk. 
566;  Bvggine  v.  Moore,  8  Head,  427;  Talbot  v. 
Protins,  7  Baxt.  602;  Uo6bs  v.  Harland,  10 
Lea,  268;  Andenon  ▼.  Ammoneit,  9  Lea,  1. 

As  the  lease  was  made  in  obedience  to  the 
law,  and  the  covenants  and  agreements  which 
the  present  bill  seeks  to  have  specifically  per- 
formed are  simply  those  tbe  law  reqnired 
should  be  put  in  the  lease,  they  do  not  belong 
to  the  class  which  the  court  has  the  discretion 
not  to  enforce. 

2  6tory,  £q.  Jur.  g  750;  8  Pom.  Eq.  Jur. 
§  1405;  Viterbo  v.  Friedlander,  120  U.  S.  712, 
So  L.  ed.  777;  Waterman.  Spea  Perf.  Cont. 
§§  165,  170;  Rutland  MarUs  Co.  v.  RipUy,  77 
U.  8.  10  Wall.  856,  857,  19  L  ed.  960,  961; 
WM  y.  Direct  Ij>7\don  d  P.  E.  Co.  9  Hare, 
129;  y%ms  v.  Vaughn,  40  Mich.  856;  Adams  v. 
Weare,  1  Bro.  Ch.  567;  Lord  Stuart  v.  London 
d  N,  W.  B,  Co,  15  Beav.  518;  Wood,  Land. 
A  T.  S  191,  p.  275;  Belling  v.  lAimley,  8De  G. 
&  J.  498;  Eran9  v.  WaUhe,  2  Sch.  &  Lef.  519; 
Lowder  v.  Blackford,  Beatty,  522;  Betell  v. 
Etiuey,  2  BhU  &  B.  280;  Ia>w  v.  Treadwell,  12 
Me.  441;  Cook  v.  Wangh,  2  Giff.  201;  Long  v. 
Botoring,  88  Beav.  585;  Franklin  Teleg,  Co.  v. 
Earrieon.  145  U.  S.  460.  86  L.  ed.  776;  Wil- 
lard  V.  Tayloe,  75  13.  8.  8  Wall.  557, 19  L.  ed. 
601;  DariB  v.  Hont,  2  Sch.  &  Lef.  348;  Tanker 
V.  8maU,  8  Myl.  &C.  69;  JoyY,  St.  Ijyuie,  188 
U.  S.  1,  84  L  ed.  848;  May  v.  Le  Claire,  78  U. 
8.  11  Wall.  218.  20  L  ed.  50;  German  Sav. 
Inst.  V.  De  La  Vergne  Refrigerafing  Mack.  Co. 
70  Fed.  Rep,  146^  LouUHlU  d  N.  R.  Co.  v. 
Mimmppi  d  T.  R.  Co.  92  Tenn.  681. 

If  there  is  now  any  impracticability  in 
CNeil  &  Co.'s  specifically  performing  the  cove- 
nants contained  in  tbe  lease,  or  in  the  way  of 
the  court  by  tbe  proper  decree  now  enforcinef 
such  specific  performance,  such  impracticabil- 
ity  has   arisen   out  of  the  facts  which  have 
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transpired  since  tbe  suit  was  negun,  and  while 
it  was  pending  in  the  court  below.  Certainly 
Mrs.  Wait  and  her  children  cannot  suffer  any 
injury  or  loss  by  reason  of  such  change  of 
circumstances  aftf'r  they  had  come  into  court 
for  tbe  redress  of  their  grievances. 

MoHU  County  v.  KimhaU,  102  U.  8.  691,  26 
L  ed.  288:  CooMLto  Min.  Co.  v.  South  Carolina, 
144  U.  8.  550,  564-667,  86  L.  ed.  587,  542. 543. 
Franklin  Teleg.  Co.  v.  Harrison,  145  U.  S.  459. 
474,  36  L.  ed.  776,  781;  Penntylonnia  R.  Co.  v. 
St.  Louis,  A.  dT.  H.  B.  Co.  118  U.  8.  290i  80 
L.  ed.  83. 

Messrs.  Turley  is  Wright,  for  defend 
ants: 

Is  it  reasonable  to  suppose  that  tbe  defend- 
ants would  have  obligated  themselves  to  turn 
tbe  current  of  such  a  river  as  the  Mississippi, 
involving  as  it  necessarily  would,  if  not  an  im 
possibility,  tbe  expenditure  of  a  laree  sum  of 
money?  Certainly  no  such  obligation  is  ex 
pressed  in  the  Ichse.  A  covenant  to  restore  in 
good  order  and  condition,  wear  and  tear  ex- 
cepted, is  not  breached  where  the  thing  per- 
ishes from  inherent  defect. 

Bess  V.  Nettcomer,  7  Md.  825;  Arden  v.  Pul- 
ten,  10  Mees.  &  W.  821;  Smith  v.  Stagg,  15 
Jones  ft  8.  514. 

Kor  does  such  a  covenant  mean  more  than 
that  the  lessee  will  use  the  premises  in  a  proper 
manner  and  not  hold  over  beyond  his  time. 

PoUardY.  Shaffer,  1  Dall.  (Pa.)  210.  1  Am. 
Dec.  289;  Warren  r.  Wagner,  75  Ala.  200.  51 
Am.  Rep.  446;  Maggort  v.  Han^rgrr,  8 
Leigh,  582:  Warner  v.  Bitehins.  5  Barb.  6ft6: 
Bouieth  v.iiliicf^«0ii,25Tex.567,  78Am  Dec538. 

Contracts  whose  performance  depends  upon 
tbe  continued  existence  of  a  specified  thing 
are  discharged  by  tbe  destruction  of  the  thing 
from  no  fault  of  either  party. 

3  Am.  &  Eng.  £nc.  Law,  p.  901;  Price  v. 
Pepper,  18  Bush,  42;  Dexter  v.  Norton,  47  N. 
Y.  62,  7  Am.  Rep.  415;  School  Dint.  No.  1  v. 
Dauey,  25  Conn.  580,  68  Am.  Dec.  871;  Wells 
V.  Caiman,  107  Mass.  514;  Tftomns  v.  Krtoicies. 
128  Mass.  22;  Lorcring  v.  Buck  Mountain  CofU 
Co.  54  Pa.  291;  EUis  v.  Atlantic  MuU  Ins  Co. 
("TheTornado"),  108  U.  8.  842.  27  L  ed.  747; 
Walker  v.  Tucker,  70  111.  527;  Bi-umhy  v. 
Smith,  8  Ala.  123;  Taylor  v.  Caldwell,  8  Best 
&  8.  826. 

Where  the  tenant  of  rooms  in  a  house  or 
building  is  sought  to  be  held  liable  for  rent  af- 
ter the  destruction  of  tbe  building,  such  an 
action  cannot  be  maintained. 

Graves  v.  Berdan,  29  Barb.  100,  26  N.  Y. 
498;  Hart  v.  Windsor.  12  Mees.  &  W.  79; 
Kerr  V.  MerehanU^  Exchange  Co.  8  Edw.  Ch. 
815;  Wintonv.  CJwnw^,  5  Ohio.  477:2  Bl. Com. 
41;  Gilbert,  Rents,  §i^  9,  182;  Co.  Litt.  142a; 
Stockwell  V.  Hunter,  11  Met.  448,  45  Am. 
Dec.  220;  Comyn,  Land.  &  T.  218;  Porter 
V.  TuU,  6  Wash.  408;  Ainstcorth  v.  Ritt, 
88  Cal.  89;  McMillan  v.  Solomon,  42  Ala. 
356,  94  Am.  Dec.  654;  Gates  v.  Green,  4  Paipe. 
355,  27  Am.  Dec.  68;  2  Taylor,  Land,  &  T.  8th 
ed.  S  520. 

Where  tbe  tenant  is  evicted  by  the  landlord, 
or  where  the  latter  does  anything  which  in- 
jures or  destroys  the  lease,  the  contract  is  at  an 
end. 

Banks  v.  White,  1  Sneed,  618;  1  Taylor, 
Land.  &  T.  8th  ed.  §  877. 
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Mes9T9.  Stephens^  Lincoln  9b  Smith  also 
for  defeDdftotfl. 

Lnrton*  Circait  Judge,  delivered  tbe  opin- 
ion of  tbe  coort: 

Nine  years  after  this  cause  had  stood  at  is- 
sue as  an  equity  cause,  and  when  bein^  finally 
heard,  the  defendants  objected  to  the  jurisdic- 
tion of  a  court  of  equity  upon  the  fj^round  that 
tbe  remedy  at  law  was  plain  and  adequate,  and 
moved  to  have  the  pleadings  recast  and  the 
cause  transferred  to  the  law  docket.  This  mo- 
tion was  denied  upon  the  ground  that  the  case 
belonged  to  a  class  of  cases  where  a  court  of 
eouity  might  exercise  Jurisdiction;  one  object 
of  the  bill  being  to  obtain  the  specific  i)erform- 
ance  of  an  alleged  covenant  obligating  the 
lessees  to  construct  and  keep  in  good  repair  a 
roadway  along  the  river  bank,  and  by  which 
acce.^B  to  the  landing  might  be  had.  Although 
tbe  court  refused  a  decree  for  specific  perform- 
ance, or  damages  in  lieu  thereof,  it  does  not  fol- 
low that  Jurisdiction  did  not  exist  to  bear  and 
decide  the  contention  that  complainant  was  en- 
titled to  that  relief.  Tbe  result  reached  was  in 
large  part  a  consequence  of  a  construction  of 
the  covenants  of  the  lease  in  the  light  of  the  pe- 
culiar character  of  the  thing  leased,  and  of  the 
eztrnordinary  cause  wbicb  had  destroyed  tbe 
roadway  and  landing  wbich  it  was  sought  to 
have    reconstructed    under  the  covenants  in 

auestion.  A  case  was  stated  on  tbe  face  of 
le  pleadings  which  fairly  and  reasonably  ap- 
pealed to  a  court  of  equity  as  affording  ground 
for  applying  for  tbe  extraordinary,  though 
discretionary,  remedy  of  specific  performance, 
and  required  evidence  and  a  patient  hearing 
before  determination.  Even  though  specific 
performance  might  be  refused,  yet  tbe  court 
might  retain  tbe  case,  and  grant  under  the 
prayer  for  general  relief  some  other  relief,  as 
at  law.  The  principle  applying  was  well 
stated  by  the  learned  trial  Judge  when  he  said: 
"If  this  bill  be  of  that  class  often  appearing, 
whether  for  specific  performance  or  what  not  of 
other  equitable  appearance,  in  which  a  court 
of  equity  might  maintain  and  grant  relief  as 
at  law,  although  denying  the  equitable  relief 
wbich  has  been  prayed,  the  rule  that  the  case 
would  be  dismissed  because  there  was  an  ade- 
quate and  complete  remedy  at  law  would  not 
apply,  unless  it  were  taken  at  the  earliest  op- 
portunity."   72  Fed.  Rep.  854. 

This  rule,  considered  and  applied  by  this 
court  in  Reynolds  v.  Watkins,  22  U.  8.  App. 
83.  9  C.  C.  A.  278,  and  60  Fed.  Rep.  824, 
seems  to  be  as  applicable  here  as  in  that  case. 
It  is  true  that  in  that  case,  as  well  as  in  those 
upon  wbich  it  is  founded,  the  objection  to  the 
Jurisdiction  was  first  taken  in  the  court  of  ap- 
peals or  in  the  supreme  court.  Still  the  prin- 
ciple applying  is  so  far  tbe  same  as  to  require 
objection  to  be  taken  seasonably,  and  if  for 
fault  in  that  regard,  the  trial  court  refuses  to 
entertain  the  motion,  and  the  case  be  one  of  a 
class  over  which  a  court  of  equity  may,  under 
proper  circumstances,  entertain  Jurisdiction, 
this  court  will  not  be  readily  moved  to  disturb 
tbe  action  of  the  lower  court.  The  discussion 
of  this  question  found  in  the  opinion  of  tbe 
learned  trial  judge  is  so  full  and  sntisfactory 
that  we  find  no  necessity  of  further  elabora- 
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tlon.    The  objection  to  the  Jurisdiction  maal 
be  overruled. 

The  contention  of  the  complainant  ia  that 
the  lessees  were  bound  to  protect  her  property 
against  the  ravages  of  the  Mississippi  nver,and 
to  this  end  were  bound,  if  necessary,  to  con- 
struct in  tbe  river  such  a  system  of  mattresses 
and  dike  work  as  that  which  snbsequently 
proved  sufficient  to  prevent  further  encroach 
ment  and  caving.  Thev  say  that,  for  failure 
to  do  this  before  tbe  flood  came,  they  must  now 
compensate  the  lessor  for  all  the  injuries 
wrought  bj^  the  flood,  or  restore  the  property  to 
tbe  condition  it  was  in  when  let,  by  spe- 
cifically performing  the  obligation  to  keep 
the  "roadway  thereon"  in  repair,  and  the 
covenant  wbich  bound  them  to  deliver  the 
premises  in  **good  order  and  repair,"  and 
"make  good  all  damages  to  said  premises,  ex- 
cept the  usual  wear  and  proper  use  thereof." 
They  further  insist  that  defendants  are  liable 
for  tbe  covenanted  rental  to  the  end  of  the 
term.  It  is  clear  upon  the  proof  that  there  is 
not  enough  left  of  the  complainant's  property 
on  which  to  construct  and  maintain  a  road. 
The  grading  necessary  could  not  be  done  with- 
out cutting  down  Tennessee  street.  It  is 
further  made  perfectly  clear  that  no  amount 
of  mattressing  and  diking  done  in  front  of 
complainant's  lots  alone  would  have  been  of 
any  avail.  To  protect  her  front  from  this  sud- 
den and  uncontrollable  curreqt,  it  was  essen- 
tial that  a  comprehensive  system  of  diklne 
should  be  constructed,  eztendinff  above  ana 
below  her  water  front.  Defendants  had  no 
right  to  occupy  riparian  property  of  other 
abutters  on  tbe  river,  or  obstruct  access  to 
their  shore  line  by  the  works  necessary  to  pro- 
tect Mrs.  Waifs  property.  Her  front  only  ex- 
tended along  the  river  for  a  distance  of  24^0 
feet.  The  protective  work  deemed  necessarv 
to  protect  tbe  shore  line,  including  Mrs.  Wait, 
covered  the  river  front  for  a  distance  of  8,200 
feet.  Her  landing  and  roadway  had  safely 
stood  against  the  ordinary  currents  of  the  river 
for  an  indefinite  time,  and  the  bluff  over  tbe 
roadway  had  been  unaffected,  poesibly  for 
centuries.  The  usual  abrasions  of  the  shelf  or 
footing  along  which  the  road  ran  had  been 
easily  repaired,  and  this  roadway  and  landing, 
confessedlv  in  "good  order  and  condition^ 
when  the  lease  was  made,  was  preserved  in  like 
condition  down  to  the  sadden  and  unexpected 
change  in  the  great  current  of  the  river  re- 
sulting from  the  giving  away  of  Hopefield 
point,  on  the  Arkansas  shore,  and  above 
Memphis.  The  restoration  of  her  property  is 
physically  impossible,  and  the  prayer  for  spe- 
cific performance  must  be  refused. 

Is  she  entitled  to  an  account  for  damages 
as  for  waste,  or  a  Judgment  for  rents  accruing 
after  tbe  termination  of  the  landing  and  road- 
way? Her  claim  for  relief  in  one  form  or  an- 
other, as  well  as  for  rent,  is  founded  upon  a 
construction  of  the  covenants  of  the  lease 
which  we  think  cannot  be  supported.  This 
lease  appears  to  have  been  filled  out  6n  one  of 
tbe  usual  blank  forms  sold  by  stationers  for 
tbe  leasing  of  lands  and  tenements,  and  con- 
tains the  covenants  proper  to  a  common  law 
demise  of  improved  premises.  The  covenants 
material  to  be  considered  are  these: 
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(s)  ''And  tbe  said  flnt  party  [the  oomplainaDt] 
oo^'CDaots  that  she  will  keep  and  secure  said 
aeoojad  parties  in  the  peaceful  use  and  posaes- 
aion  of  said  premises  during  the  time  of  this 
lease,  unless  default  of  payment  of  rent  or  other 
coDditlon  of  this  contract  be  made."  (b)  "The 
aecood  parties  [defendants],  for  and  In  consid- 
eration of  the  use  of  said  premises,  a/i^iee  to 
pay  sakl  first  party  or  her  assigns  the  sum  of 
$6,226,  payable  in  eighty -three  monthly  Instal- 
cuenta.'*  (c)  '*The  second  parties  [defendants] 
ain'ee  to  deliver  up  to  said  first  party  [com- 
plainant] ,  or  her  assigns,  the  said  premises,  at 
the  expiration  of  this  lease,  in  good  order  and 
condition,  and  tomabe  good  all  damages  to 
said  premises,  except  the  usual  wear  and 
proper  ua  of  the  same,  and  to  keep  the  roadway 
iliereon  in  good  repair,*'  (d)  **It  is  further 
agreed  by  the  parties  of  the  second  part  ihat 
they  will,  if  necessary,  construct  at  their  own 
expense  a  roadway  of  boats,  piling,  or  plank 
along  the  river  front  of  said  lots,  and  to  con- 
i»truct  the  same  without  unnecessary  digging 
of  the  ground  on  said  lots,  and  to  maintain 
the  same  during  the  continuance  of  this  lease. 
Said  second  parties  stipulate  not  to  commit, 
but  to  prevent,  waste."  (e)  "It  is  further 
agreed  that  no  alterations  or  repairs  shall  be 
done  on  any  part  of  said  premises  by  said  sec- 
ond parties  without  tbe  first  party's  consent  in 
writing,  under  penalty  of  double  the  cost  neces- 
sary to  put  the  premises  in  the  condition  they 
were  w  hen  leased  to  said  second  parties;  and 
the  second  party  shall  not  at  any  time  remove 
any  permanent  repairs,  improvements,  addi- 
tions, or  fixtures  put  on  said  premises,  but  the 
first  party  shall  have  and  hold  all  the  same  at 
the  end  of  said  lease.  Said  first  party  reserves 
the  right  to  make  such  repairs  at  any  time  as 
are  necp«saty  to  the  security  or  preservation  of 
said  premises." 

The  line  italicized  in  paragraph  c  and  the 
whole  of  paragraph  d  were  inserted  by  inter- 
lineation. 

The  construction  of  all  grants,  deeds,  con- 
tracts, and  leases  must  be  made  with  reference 
to  their  subject-matter.  As  well  ob!>erved  by 
his  honor,  the  trial  judge,  in  the  opinion  filed 
in  this  case:  "The  court  ought  to  take  into 
consideration  the  circumstances  attendant 
upontlM  transaction,  the  particular  situation 
of  the  parties,,  and  the  state  of  the  thing 
granted,  and  that  every  grant  of  a  thing  neces- 
sarily imports  a  grant  of  it  as  it  actuallv  ex- 
ists, unless  the  contrary  is  provided  for.  In 
the  case  of  Doe,  Freeiand,  v.  Burt,  1  T.  R. 
703,  it  was  said  by  Asbhurst,  J.,  "that  the  con- 
siructioii  of  all  deeds  mast  be  made  with  a 
reference  to  their  subiectrmatter,  and  it  may 
be  necessary  to  put  a  different  construction  on 
leases  made  in  populous  cities  from  that  on 
those  made  in  the  country."  This  language 
was  quoted  and  approved  by  the  supreme  ju- 
dicial court  of  Massachusetts  in  Stockwell  y. 
Hunter^  11  Met.  448-456,  where  the  lease  un- 
der consideration  was  a  demise  of  a  cellar  and 
basement  in  a  house  three  stories  in  height, 
tbe  court  saying:  The  principle  authorized  "a 
construction  of  leases  of  lower  or  upper  rooms, 
demised  separately,  in  reference  to  the  termi- 
nation or  destruction  of  the  interest,  different 
from  that  usually  applied  to  leases  of  entire 
buildings." 
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And  although  the  court  in  that  case  reached 
the  conclusion  that  the  lessee  of  a  room  or 
apartment  in  a  building  in  which  there  were 
other  rooms  or  apartments  did  take  an  interest 
in  the  adjacent  land  on  which  the  building 
stood,  yet  the  circumstances  were  so  peculiar 
as  to  justify  the  inference  that  "the  lessee's 
right  of  occupation  of  the  land  is  an  interest, 
for  the  time  being,  defeaalble  by  the  destruc- 
tion of  the  building  by  fire."  In  Winton  v. 
Comith,  5  Ohio,  477-470,  the  construction  of  a 
lease  like  that  in  8toekweU  v.  Hunter  waa  un- 
der consideration .  Touching  the  mean i ag  and 
intent  of  the  agreement,  the  court  said  that 
"what  passes  depends  upon  the  intention  of 
the  parties,  to  be  collected  from  the  lease;" 
that  "by  the  term  *land'  anything  terrestrial 
may  pass,  but  by  any  other  term,  nothing  else 
passes  but  what  falls  with  tbe  strictest  propriety 
within  the  meaning  of  the  term  used."  The 
lessee's  interest  in  the  land  supporting  the 
building  was  held  to  terminate  when  the  build- 
ing was  destroyed.  This  lease  was  not  an  or- 
dinary demise  of  land  and  tenements,  but  was 
a  lease  of  **the  river  front  and  landing  in  front 
of  lots  numbers  1,  2,  8.  and  4,  block  1,  South 
Memphis,  with  ample  space  for  a  roadway  along 
tbe  landing  at  all  stages  of  the  water,  and  no 
more."  This  includ^  no  tenement,  wbarf, 
dock,  or  pier,  for  no  such  improvement  ex- 
isted, or  had  ever  existed.  The  use  to  which 
the  thing  or  interest  leased  was  to  be  put  is 
stated  and  defined.  It  was  "to  be  used  by  the 
lessees  for  mooring,  storing,  loading,  and  un- 
loading coal,  wood,  and  ice  barges  or  bunts." 
Clearly,  Mrs.  Wait  did  not  demise  her  lots,  or 
any  other  interest  than  her  rights  as  a  riparian 
proprietor.  Those  leased  rights  were  such  as 
were  appurtenant  to  her  land  on  the  shore,  and 
would  pass  by  a  conveyance  of  those  lots,  as  an 
appurtenance.  Such  an  interest  is  not  **  land," 
in  its  full  legal  sense,  because  land  cannot  be 
appurtenant  to  land.  Harrie  v.  EUiott^  86  U. 
8.  10  Pet  25-54,  9  L.  ed.  H82,  844;  East  Haven 
Y.Hemingteap,  7  Conn.  202:  Potomac  8.  B.  Co. 
V.  Upper  Potomac  S,  B.  Co.  109  U.  S.  685,  27 
L.  ed.  1074:  Linthieum  v.  Bay,  76  U.  8.  9 
WaU.  241,  19  L.  ed.  657.  The  rights  of  a  ri- 
parian proprietor  whose  land  is  bounded  bv  a 
navigable  stream  were  defined  in  Tatee  v.  Mil- 
WiuSee,  77  U.  8.  10  Wall.  497-504,  19  L.  ed. 
984-986,  to  be  "access  to  the  navigable  part  of 
the  riTer  from  the  front  of  his  lot,  the  right  to 
make  a  landing,  wharf,  or  pier  for  his  own 
use,  or  for  the  use  of  the  public,  subject  to 
such  general  rules  and  regulations  as  tiiu  legis- 
lature may  see  proper  to  impose  for  the  protec- 
tion of  the  rif^hts  of  the  public,  whatever 
those  may  be."  In  Lyon  v.  Fishmowjert^  Co. 
L.  R.  1  A  pp.  Cas.  662,  Lord  Cairns  describes 
such  appurtenant  riparian  rights  as  "a  form 
of  enjoyment  of  the  land,  and  of  the  river  in 
connection  with  the  land."  In  Potomac  S.  B. 
Co,  V.  Upper  Potomac  S,  B.  Co.,  cited  beret v 
fore,  this  interest  is  described  as  not  a  seisin  of 
the  submerged  land  between  high  and  low  wa- 
ter, but  as  "right  of  occupation  merely,  prop- 
erly termed  a  'franchise.'"  109  U.  8.  685.  27 
L.  ed.  1074. 

The  subject- matter  of  this  lease  was  not  Mrs. 
Wait's  land,  or  any  interest  in  it  other  than 
that  riparian  right,  franchise,  or  enjoyment 
which  was  appurtenant  to  Iter  lots,  and  would 
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pass  by  a  deed  convey  iDg  tbem.  The  "ample 
space  for  a  roadway,"  "and  no  more,"  men- 
tioned  in  tbe  second  (Mragrapb  of  tbe  lease,  is 
furtber  specifically  designated  in  the  next  para- 
grupb  as  tbe  * 'roadway  tbereon/'  and  this 
''roadway  thereon"  the  lessees  undertook  to 
keep  in  repair.  Tbis  roadway  wss  below  higb 
wnier.  at  base  of  the  bluff,  and  was  a  mere  in- 
cident to  tbe  right  of  mooring  and  loading  and 
and  unloading.  It  was  tbe  means  of  access  to 
the  landing  or  river;  a  way  of  necessity,  without 
which  the  essential  thing  granted  could  not  be 
enjoyed.  The  ri^ht  to  occupy  or  use  tbis 
"road  thereon,"  either  as  a  means  of  access  to 
or  egress  from  the  "landing,"  though  an  inter- 
est or  right  in  land,  was  a  mere  right  of  use 
and  occupation,  defeasible  by  the  destruction 
of  tbe  lauding  to  which  it  was  an  incident. 
Construing  the  covenants  in  the  light  of  the 
peculiar  property  demised  as  tbe  thing  granted 
actually  existed.it  is  not  possible  that  tbe  parties 
intended  thai  the  lessees  should  undertake  the 
protection  of  Mrs.  Wait's  land  on  shore  against 
the  extraordinary  perils  from  a  sudden  change 
of  the  currentB  of  tbe  Mississippi  river,  nor 
was  any  such  peril  within  the  reasonable  ex- 
pectation of  tbe  parties.  This  bluffy  bank  bad 
stood  in  substantially  tbe  same  condition  for 
centuries.  Its  base  was  subject  to  such  abrasion 
as  was  usual  from  higb  stages  of  the  river,  and 
lo  the  extent  that  sucSi  ordinary  tides  might  be 
guarded  against,  or  its  ravages  repaired,  the 
covenants  may  properly  be  held  to  apply.  Tbe 
event  which  operated  to  throw  down  tbe  bluff 
and  destroy  her  shore  line  as  a  landing,  and 
cut  off  access  to  tbe  river  by  tbe  roadway 
at  the  base  of  the  bluff,  was  one  of  those 
fortuitous  calsmities  which  it  is  unreasonable 
to  suppose  was  within  the  meaning  of  cot> 
enants  appropriate  to  leases  wherein  lands  and 
tenements  are  tbe  subject  of  the  demise.  We 
are  therefore  in  entire  agreement  with  the 
learned  trial  Judge  in  holding  that  "tbe  par- 
ties did  not  intend  anything  more  than  that 
tbe  lesfees  should  keep  the  landing  in  such  re- 
pair and  condition  of  usefulness  as  was  re- 
quired for  the  uses  to  which  they  were  to  put 
it,  and  as  then  held,  as  against  tbe  ordinary 
destructive  influences  operating  to  abrade  tbe 
bank  or  displace  tbe  appliances  serving  that 
use."  That  no  such  extraordinary  works  were 
to  be  constructed  by  the  lessees  as  were  ulti- 
mately found  necessary  to  hold  what  remained 
of  her  shore  line  is  not  only  evident  from  the 
intrinsic  nature  of  tbe  case,  but  is  indicated  by 
the  provision  of  the  lease  prohibiting  alterations 
or  repairs  to  tbe  premises  without  the  consent 
In  writing  of  the  lessor  and  by  the  right  re- 
served to  the  lessor  to  make  such  repairs  as 
should  be  necessary  "to  the  security  or  preser- 
vation of  the  premises."  As  we  have  already 
seen,  the  mattressing  and  diking  done  to  pro- 
tect the  fraiinient  or  her  shore  nne  effectually 
destroyed  access  to  the  shore  during  the  re- 
mainder of  I  he  term.  It  could  not  he  expected 
that  the  beneficial  use  of  tbe  landing  should  be 
deptroyed  in  order  to  guard  it  against  caving, 
and  if  such  protective  works  had  been  con- 
structed by  the  lessees  it  is  easy  to  conceive 
that  the  lessor  would  have  sought  to  hold  the 
lessees  liable  upon  the  covenant  against  waste 
for  having  destroyed  her  landing  and  harbor 
by  works  which  for  many  years  were  likely 
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to  make  acoeas  to  U  perilous  and  impracti- 
cable. 

Upon  the  remaining  point  for  decision  we 
find  ourselves  unable  to  agree  with  tbe  trial 
court,  which  held  that  the  covenant  to  pay 
rent  was  not  extinguished  by  the  destructiOD 
of  the  property.  In  support  of  this  position 
the  opinion  cites  Taylor,  Land.  &  T.  ^§  329. 
847,  860,  878.  886;  8  Kent,  Com.  465;  Baffour 
V.  Weston,  1  T.  R.  810;  Doe,  Ellis,  v.  I^nd- 
ham.  Id.  705;  EalleU  v.  Wylie,  8  Johns.  44,  3 
Am.  Dec.  457;  Fowler  v.  Boti,  6  Mass.  63:  and 
the  observation  of  Mr.  Justice  Gray  as  to  tbe 
distinction  between  the  rule  of  the  civil  and 
common  law  in  Viterbo  v.  Friedlander,  120  U. 
S.  707-712,  30  L.  ed.  776, 777.  It  will  be  found 
upon  examination  that  these  authorities  cor- 
rectly state  the  rule  of  tbe  common  law  where 
lands  are  tbe  subject  of  tbe  demise  and  the 
buildings  or  improvements  are  accidentally  de- 
stroyed before  the  term  ends.  In  such  cases 
the  destruction  of  buildings  by  fire,  tempest,  or 
fiood  does  not  discharge  the  covenant  to  pay 
rent,  in  tbe  absence  of  a  stipulation  to  that  ef- 
fect. The  reason  for  this  seveie  rule  is  that 
the  land  is  deemed  tbe  subject  of  the  demise, 
and  tiie  buildings  a  mere  incident.  If  the  land 
remained  to  tbe  tenant  after  the  buildings  were 
destroyed,  and  he  had  a  right  lo  occupy 
and  use  it,  bis  liability  for  rent,  without 
abatement,  was  held  to  continue.  To  tbe  au- 
thorities cited  by  the  learned  trial  Judge  we 
may  add  Banks  v.  White,  1  Sneed,  618,  a  Ten- 
nessee case,  in  which  the  common-law  rale  was 
held  applicable  to  such  leases.  In  view  of  the 
fact  that  rent  is  a  compensation  for  the  use  of 
tbe  thing  demised,  it  has  been  regarded  as  a 
harsh  rule,  and  contrary  to  natural  justice, 
that  liability  for  rent  should  continue  af ler  the 
possibility  of  beneficial  use  bad  been  destroyed 
by  accident,  and  at  an  earlv  day  some  of  the 
Judges  struggled  against  Us  severity.  JHeh- 
ards  U  Taverner^s  Case.  1  Dyer,  S6a.  These 
early  efforts  to  mitigate  it  were  unavailing,  and 
the  rule  was  finally  settled  as  stated.  Gates  v. 
Green,  4  Paige,  865;  Fotoler  v.  Bott,  6  Mass. 
63.  But  the  very  foundation  upon  which  the 
old  rule  was  rested  is  removed  if  the  subject- 
matter  of  the  demise  is  destroyed.  This  excep- 
tion is  noticed  by  Justice  Gnj  in  his  state- 
ment of  the  common-law  rule  in  Viterbo  v. 
Friedlander,  when  he  adds,  * 'unless  at  least 
tbe  injury  is  such  a  destruction  of  tbe  land  as 
toamount  to  an  eviction."  Where  tbe  subject- 
matter  of  the  lease  is  a  room  or  an  apartment 
in  a  building,  and  tbe  buUding  is  destroyed, 
the  lease  is  terminated,  the  interest  of  the  ten- 
ant is  at  an  end,  and  the  covenant  to  pay  rent 
extinguished.  This  rule  is  bottomed  upon  tbe 
fact  that  under  such  leases  it  is  to  be  presuniied 
that  tbe  interest  of  the  tenant  in  the  subja- 
cent land  was  to  continue  only  so  long  as  tbe 
subject  matter  of  tbe  lease  existed.  This  doc- 
trine is  well  settled  and  is  clearly  stated  by  Mr. 
Taylor  in  his  admirable  work  upon  Landlord 
ana  Tenant,  at  ^  520.  As  stated  by  him.  it  has 
never  been  repudiated  or  questioned  in  cases 
where  it  was  applicable,  so  far  as  our  re 
searches  have  extended,  and  has  been  applied  in 
many  well- reasoned  cases;  among  them,  we  cite 
Win  ton  v.  Cornish,  5  Ohio,  477;  Kerr  v.  Mer- 
chant^ Exchange  Co.  8  Edw.Ch.  815;  StaektpeU 
V.  Hunter,  11  Met.  448,  46  Am.  Dec.  220;  Mc- 
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Mtttan  ▼.  SoUmon,  42  Ala.  856,  94  Am.  Dec. 
654:  Orates  ▼.  Berdan,  26  N.  Y.  498.  In  the 
case  at  bar  we  have  already  determioed  that 
the  subject-matter  of  ibis  lease  was  tbe  land- 
ing, as  It  existed  at  date  of  tease.  A  "landing" 
implies  a  place  wbere  vessels  can  be  moored 
and  loaded  or  discharged.  This  landing  was 
effectually  destroyed  by  tbe  ravases  of  tbe 
river.  If  tbe  effect  of  tbe  force  of  the  current 
had  been  limited  to  merely  moving  tbe  shore 
line  back,  and  the  new  shore  line  had  been  sub- 
stantially as  useful  as  the  old,  it  might  well  be 
beld  that  tbe  leasehold  continued  in  existence. 
But  this  was  not  tbe  case.  Tbe  bank  of  the 
river,  as  it  existed  after  the  caving  had  been 
arrested,  was  a  vertical  bluff,  from  00  to  80 
feet  bieh.  Against  this  a  vessel  could  not  be 
moored,  and  her  cargo  could  not  be  discharged. 
The  physical  aspects  of  tbe  river  bank  nad 
been  so  changed,  as  a  consequence  of  the  un- 
controllable current  of  the  river,  that,  although 
complainant  continued  to  be  a  riparian  pro- 
prietor, she  no  longer  had  a  "landing,"  in  tbe 
sense  in  which  the  parties  had  used  that  term, 
nor  was  it  possible  by  reasonable  effort  to  make 
a  landing.  The  shallow  fragment  of  her  lot 
clinging  to  Tennessee  street  was  insufficient  in 
depth  to  permit  the  construction  of  a  landing 
and  roadway  at  its  base.  Aside  from  this,  the 
construction  of  mattresses  and  dikes  in  front 
of  her  shore  line  effectually  destroyed  safe  ac- 
cess to  her  shore  line  from  the  navigable  parts 
of  the  stream.  It  is  true  that  she  reserved  tbe 
right  to  make  such  "repairs"  as  should  be 
"necessary  to  the  security  and  preservation  of 


the  premises."  But  this  did  not  authorize 
the  construction  of  works  which  would  make 
the  use  of  tbe  landing  perilous  and  useless  to 
her  lessees.  Tbe  diking  which  was  done  was 
done  with  her  consent,  and  legally  by  and 
through  her  procurement,  in  co-operatioD  with 
others.  This  improvement  operated  to  destroy 
tbe  landing,  if  it  can  be  said  to  have  bad  an 
existence  after  tbe  caving  of  her  bank  bad 
been  arrested.  In  a  legal  sense,  her  conduct 
amounted  to  an  eviction.  When  the  wrongful 
acts  of  a  lessor  upon  or  in  regard  to  the  leased 
premises  are  such  as  to  deprive  the  lessee  of 
the  beneficial  enjoyment  of  them,  and  the 
lessee  in  consequence  abandons  tbe  premi^^es, 
it  amounts  in  law  to  an  eviction,  without  other 
evidence  that  tbe  landlord  intended  to  deprive 
the  tenant  of  the  possession.  SktUly  t.  Shute, 
182  Mass.  867.  Where  repairs  are  not  ordi- 
nary, but  of  a  character  to  deprive  the  tenant 
of  ibe  beneficial  enjoyment  of  the  premises, 
they  will  amount  to  an  eviction,  if  the  tenant 
elects  to  abandon  tbe  premises.  Hoetder  v. 
Fleming,  91  Pa.  822.  The  defendants  did  not 
assent  to  tbe  so-called  "repairs."  They  fore- 
saw that  the  effect  would  be  to  exclude  them 
from  the  beneficial  use  of  the  river  front,  and 
made  unavailing  protest  in  order  to  save  their 
rights. 

The  decree  mtiitt  be  qfflrmed  in  $9  far  ae  it  re- 
fused a  decree  for  waste  or  wpeeifte  performance, 
and  reversed  in  so  far  as  it  held  defendants  liet- 
Ue  far  rents.  The  costs  of  both  courts  will  be 
paid  by  complainants. 


MINNESOTA  SUPREME  COURT. 


Francis  P.  RYDER,  Appi.^ 

e. 

Flammer  R.   EINSEY,   Be^, 

(«B  Minn.  SB.) 

'1  •  Tlie  ovmer  of  a  bnildiiic  Is  not  wot  tn- 
sarer  a^^ainst  aeeident  from  its  condition, 

*Headootesby  teABT,  Qh.  J. 


I  but,  so  far  as  tbe  exercise  of  ordinary  oars  will 
enable  htm  to  do  so,  be  Is  bound  to  keep  it  In 
sucb  coDrlftion  tbat  It  will  not,  by  any  insecurity, 
or  insuflQoiency  for  the  purpose  to  wbiob  it  is  put, 
Injure  any  person  rigntfully  in,  around,  or  pass- 
loir  it. 
8.  Where  a  tmlldin^  lUls  without  anjr 
apparent  oaneet  in  the  absence  of  explana- 
tory ciroumstances,  negUirenoe  will  be  presumed, 
and  tbe  burden  Is  upon  tbe  owner  of  showing 


Nora— IfuHeidiial  KaMItty  for  faXUtng  loolte  or 

huXUlinos, 

In  most  of  the  cases  upon  this  subject,  abseooe  of 
negllKenoe  bai  not  been  shown,  so  that  Btdbb  t. 
KcfSET,  in  nrhich  Buob  absence  appears  to  tbe  satis- 
faction of  tbe  court.  Is  a  valuable  addition  to  the 
law  upon  tbe  subject,  Tbe  cases  in  most  marked 
contrast  with  Btdsb  v.  Kinsst  are  from  Louisi- 
ana, where  the  statute  renders  the  owner  liable 
for  tbe  fall  of  a  building,  and  it  seems  tbat  tbe 
absence  of  neerlfprenoe  Is  not  a  defense.  It  would 
seem  tbat  tbe  circumstances  should  be  very  pecul- 
iar to  deprive  a  person  of  compensation  for  in- 
juries received  while  on  a  public  b4{rhway,  and 
caused  by  ihe  fall  of  an  adJolDln^r  buildln£r,and  re- 
covery has  been  permitted  In  a  larjre  majority  of 
tbe  cases.  Thequestlnuof  most  dltllciilty  in  all  cases 
of  injuries  cauped  by  the  f nil  of  bulldmgs  has  t)een. 
Upon  whom  does  tbe  liability  real? 

lAaMLitv  of  owner  or  ouv/pier, 

Tbe  mere  fact  that  a  person  Is  owner  and  int>- 
prietor  of  a  building  does  not  render  him  liable  for 
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injuries  caused  by  its  falL  Tbe  liability  may  be  on 
the  occupier.  Cbauntler  v.  Robinson,  4  Excb.  168, 
19L.J.Excb.N.8.17a 

Tbe  occupier  of  a  bouse  whi^  tMoomes  so  out  of 
repair  that  it  is  liable  to  fall  into  tbe  highway  mny 
be  indicted  for  failure  to  repair,  although  be  is  but 
a  tenant  at  wilL    Reg.  v.  Watts,  1 8a ik.  867. 

If  while  a  building  is  in  possession  of  a  tenant  ft 
is  destroyed  by  fire  so  tbat  the  walls  beeome  n 
nuisance  to  the  public,  and  while  in  that  condli  imi 
tbe  tenant  gives  a  third  person  tbe  right  to  i  em<>  \  • 
tbe  metal  from  the  premises  so  tbat  thereuiiei 
the  premises  are  In  tbe  Joint  possession  ot  ilie  iw  •  ^ 
parties,  they  are  liable  if  the  walls  fall  and  iiijnt  - 
persons  on  tbe  street  adjoining  it,  and  not  ilio 
owner  of  tbe  building.  Orogan  ▼•  Broadway 
Foundry  Co.  87  Mo.  8S1. 

If  tbe  tenant  overload  the  floors  of  a  ruinous 
building  so  tbat  they  and  tbe  merchandise  put  upon 
them  faU  Into  tbe  cellar  to  tbe  injury  of  a  lessee  of 
tbe  cellar,  the  tenant  will  be  liable  for  the  injury. 
Edwards  v.  Halinder,  Popham,  40. 

A  landlord  Is  not  liable  for  injuries  caused  by  tbe 


MiSVSaOTA  SrPBBMB  CtoUBT* 


JULT, 


that  be  exercised  ordinary  oare  to  keep  it  in  a 
aafe  condition;  but  where  It  appears  from  such 
explanatory  circumstances  that  the  cause  of  the 
fall  of  the  butlding  was  a  latent  defect  in  Itsoon- 
struotion,  and  there  is  no  evidence  tending  to 
connect  such  cause  with  tbeowner^s  negligence, 
the  burden  rests  upon  the  party  asserting  such 
negligence  to  show  that  such  cause  might  bare 
been  discovered  and  removed  before  the  accident 
by  the  exercise  of  ordinary  care  on  the  part  of 
the  owner 
8«  Evidence  considered,  and  had  that  the 
jury  were  properly  instructed  to  return  a  verdict 
for  the  defendant. 

(JulytO,180S.) 

APPEAL  by  plaintiff   for  ao  order  of  the 
District  Court  for  Ramsey  CouLty   over- 


ruling a  motion  for  a  new  trial  after  a  verdid 
bad  been  directed  in  favor  of  defendant  in  an 
action  brought  to  recover  damages  for  per- 
sonal injuries  alleged  to  have  resulted  from 
defendant's  negligence.     AJirmed. 

The  facts  are  stated  in  the  opinion. 

Mesgrs.  Charles  N.  Akers  and  D.  D* 
Williams*  for  appellant: 

The  law  makes  it  the  duty  of  the  owner  of  a 
building  to  keep  it  in  proper  order,  so  that  no 
one  may  be  injured  by  it 

Ignorance  of  the  condition  of  the  building, 
or  the  fact  that  the  defect  could  not  easily  be 
detected,  would  not  relieve  the  owner  from  Ha* 
bility. 

Barnes  v.  Beime,  88  La.  Ann.  380:  Tucker 
y.  lainois  C.  R,  Co,  42  La.  Ann.  114:  2Sbearm. 
&  Redf.  Neg.  g  702,  and  cases  cited. 


fall  of  a  wooden  awning  attached  to  the  wall  of  bis 
bulldmfir  in  consequenoe  of  the  tenants  permitting 
a  crowd  of  people  to  stand  upon  it.  Kalis  v.  Shat- 
tuck,  fl9  Cal.SeS,  58  Am.  Bep.  688. 

But  the  owner  of  a  buildinir  who  aids  in  the  oon- 
gtruction  of  a  wooden  awning  is  liable  for  injuries 
caused  by  the  f  aU  of  it  and  a  portion  of  the  wail 
to  which  it  is  attached  by  reason  of  the  insufficiency 
of  the  wail  to  support  the  burden.  Riley  v.  Simp- 
■on,  83  CaL  217, 7  L.  K.  A.  628. 

Under  the  Louisiana  statutes  the  owner  of  a 
building  Is  answerable  for  the  damages  oooasioned 
by  its  ruin  when  this  is  caused  by  neglect  to  repair 
it  or  when  it  Is  the  result  of  a  vice  in  its  original 
construction.  Howe  v.  New  Orleans,  12  La.  Ann. 
481. 

And  it  is  Immaterial  whether  the  building  be- 
comes unsafe  by  agencies  of  time  or  weather  or 
the  acts  of  trespassers.  Tucker  v.  Ullnois  a  K.  Oo. 
42  La.  Ann.  114. 

In  Odell  V.  Solomon,  18  Jones  ft  S.  119,  a  tenant  in 
possession  of  a  building  is  liable  to  one  injured  by 
the  fall  upon  him  of  a  portion  of  the  building  by 
reason  of  failure  to  keep  it  in  safe  condition, 
although  the  landlord  has  neglected  to  make  re- 
pairs. 

But  in  the  higher  court  it  was  held  that  a  tenant 
In  possession  of  a  building  Is  bound  only  to  reason- 
able care  that  it  shall  not  cause  Injury  to  others. 
And  in  order  to  bold  him  liable  rorinjurles  caused 
by  the  fall  of  a  portion  of  the  building  upon  a  pass- 
erby negligence  must  be  established  as  matter  of 
fact.  Oonstructlve  negligence  ia  not  sufficient* 
OdeU  V.  Solomon,  90  N.  T.  68S. 

If  a  wall  is  a  nuisance  when  a  leaae  of  it  is  given, 
and  it  subsequently  falls  upon  and  injures  a  person 
rightfully  upon  adjoining  property,  both  landlord 
and  tenant  may  be  held  liable  for  the  injury. 
Timlin  v.  Standard  Oil  Ck>.  64  Hun,  44. 

The  owner  of  land  will  be  liable  for  damages 
done  to  an  adjoining  owner  by  the  fall  of  chimneys 
which  were  in  a  ruinous  condition  when  he  leased 
the  property  to  a  tenant.  Todd  v.  Flight,  9  0.  B.  N. 
&  877,  80  L.  J.  a  P.  N.  8.21,8  L.T.  N.S.as6, 9  Week. 
Bep.  14fi. 

If  only  portions  of  the  buildinff  are  in  possession 
of  tenants,  and  a  third  person  is  injured  by  the  fall- 
ing of  fire  walls  and  a  cornice,  the  owner  is  liable 
unless  it  Is  shown  that  such  portions  of  the  building 
were  in  possession  of  the  tenanta.  0*Ck>nnor  v. 
Andrews,  81  Tex.  28;  0*Connor  v.  Curtis  (Tex.)  18  8. 
W.  953. 

For  liability  of  landlord  when  a  portion  of  the 
walls  remain  in  his  possession,  see  noU  to  Jones  v. 
Mlllsaps  (Miss.)  28  L.  B.  A.  167. 

Upon  the  question  of  the  liability  of  the  land- 
lord as  distinguished  from  that  of  the  tenant  for  the 
fall  of  walls  in  possession  of  the  tenant,  see  noU  to 
Lee  V.  Mclaughlin  (Me.)  20 L.  B.  A.  197. 
84  L.  R.  A. 


BuUdina  in  poSNesslon  of  eontractor. 

One  who  is  engaged  in  excavating  a  oellar  ander 
a  building  is  liable.  In  case  he  does  the  work  so 
negligently  as  to  cause  the  building  to  fall,  to  a 
clerk  in  the  store  who  is  injured  by  the  fall  of  the 
building  while  in  the  cellar,  where  he  has  gone  to 
recover  the  hat  of  a  customer,  which  has  been  car- 
ried there  by  the  wind.  Lamparter  v.  Wallbaum, 
45  HI.  444, 92  Am.  Dec.  226. 

A  subcontractor  for  a  portion  of  a  building,  who 
removes  braces  put  up  by  the  subcontractor  for  tho 
mason  work  to  keep  the  walls  from  falling,  is  lia- 
ble to  the  latter  in  case  the  wall  is  blown  down  be 
cause  of  the  absences  of  braces.  Pasquini  v. 
Lowry,  44  N.  Y.  S.  B.  889. 

The  owners  of  a  building  which  is  being  erected 
by  Independent  contractors  are  liable  for  injuries 
caused  by  its  fall  if  it  is  erected  in  such  an  unskil- 
ful and  dangerous  manner  as  to  constitute  a  nui- 
sance. But  if  the  wsll  is  erected  in  an  ordinarily 
substantial  and  safe  manner,  and  is  overthrown  by 
the  operation  of  extraordinary  causes  against 
which  ordinary  skill,  care,  and  foresight  would 
not  provide,  the  owner  will  not  billable.  Deford 
V.  State,  Keyser.  30  Md.  179. 

If  the  owner  contracts  with  a  third  person  to 
have  his  building  raised  and  a  story  put  under  it 
the  owner  is  not  liable  for  Injuries  caused  by  the 
fall  of  the  bulldlpg  during  the  time  of  making  tho 
repairs,  if  the  contractor  was  a  person  of  proper 
skill  and  the  work  was  not  a  nuisance.  Gonners  v. 
Hennessey,  112  Mass.  98. 

If  during  the  process  of  constructing  a  wall  It 
falls  bees  use  of  defective  plans  the  owner  ia  liable, 
but  if  because  of  neirligence  or  want  of  care  and 
skill  of  the  independent  contractor  the  latter  only 
ia  liable.  Lancaster  v.  Conneotlout  Mut  L.  Ins. 
Oo.92Mo.4aa 

If  one  who  has  contracted  to  put  up  the  iron 
front  of  a  building  sublets  the  contract  to  one  who 
has  the  entire  charge  of  the  work  the  contractor  will 
not  be  liable  for  injuries  caused  by  the  fall  of  the 
building  In  consequenoe  of  the  negligence  of  the 
subcontractor.    Peyton  v.  Eiohards,  11  La.  Ann.  88. 

If  the  wall  is  being  constructed  by  an  independ- 
ent contractor  the  owner  is  not  liable  for  injuriea 
caused  by  its  being  blown  down  during  the  pro- 
cess of  conatraction.  Benedict  v.  Martin,  88  Barb. 
288. 

If  the  owner  of  a  building  which  has  been  burned 
negligently  permits  the  walls  to  become  danger- 
ous, he  will  be  liable  to  the  owner  of  adjacent  prop> 
erty  injured  by  their  fall  although  the  city  has 
volunteered  to  take  care  of  the  ruins  and  have  the 
walls  torn  down.  Anderson  ▼•  East,  117  Ind.  128,  t 
L.  R.  A.712. 

The  owner  of  a  wall  of  a  burned  building  wbloh 
ftills  on  and  injures  property  on  adjoining  premisea 
is  liable  for  the  injury,  although  his  property  at  the 
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The  falling  of  tbe  walls  and  sign  without  ap- 
parent cauae  was  presumptive  Degligenoe. 

McrrU  t.  ^robel  db  W.  Co,  81  Hun.  1;  81, 
Louis,  I.  M.  dt8.R  Co.  r.  EopHm,  54  Ark. 
209,  12  L.  R.  A.  189;  MvUenr.  St.  John.  57  N. 
T.  567.  15  Am.  Rep.  580. 

The  fact  that  the  premises  were  Id  tbe  pos- 
aesaion  of  a  tenant  under  a  lease  is  no  defense. 

St€ord$  T.  Edoar.  59  N.  T.  28,  17  Am. 
Rep.  205;  LoveU  r.  Spaulding,  4  Cusb.  277, 
50  Am.  Dec  780. 

Charles  Ryder  was  not  a  trespasser  but  was 
engaged  in  a  duty  imposed  by  law. 

MetaUic  Compremon  Casting  Co.  ▼.  Fitehhurg 
R.  Co.  1(19  Mssa.  277,  12  Am.  Rep.  689;  2 
Thomp.  Neg.  1046;  Cletdand  ▼.  Spier,  16  0. 
B.  N.  6.  899;  Ryan  ▼.  Thomson,  88  Jones  <&  S. 
13a 


Messrs,  Batehelder  is  B»tcheld«r,  \.i 

respondent: 

The  question  of  negligence  was  purely  one 
of  law  for  tbe  court.  If  a  verdict  bad  lieen  ren- 
dered for  tbe  plaintiff  the  court  would  have 
been  compelled  to  set  it  aside. 

Abbett  V.  Chicago,  M,  <fe  St.  R  R,  Co.  80 
Minn.  482;  Freeberg  v.  St,  Paul  Plow- Works, 
4»  Minn.  W-^Thompson  v.  Pioneer- Press  Co.  87 
Minn.  285;  Baulee  v.  New  Tcrk  d  II  £L  Co,  59 
N.  Y.  356.  17  Am.  Rep.  325. 

It  is  incumbent  on  the  partv  who  seeks  dam- 
age for  personal  injuries  to  show  that  he  was 
scting  in  a  way  that  did  not  tend  to  produce 
the  injury. 

Murphy  V.  Deane,  101  Msss.  455.  3  Am.  Rep. 
890;  Chaffee  v.  Boston  dh  L.  B.  Co.  104  Mass. 
115;  Gavett  v.  Manchester  SL,R  Co.  16  Gray. 


time  was  in  possession  off  a  skilful  oontractor  for 
tlie  purpose  of  rebuUdioff  the  boosa^  Sessen^t  v. 
Posej,  S7  Io<L  408, 88  Am.  Bep.  M. 

The  mere  fact  that  tbe  building  is  in  posseealon 
of  tbe  Insurer  for  repairs  wlU  not  exonerate  tbe 
owner  from  Mabillty  for  Injuries  caused  by  its  fall 
tf  ft  was  in  an  obviously  daoferous  condition. 
Knoop  V.  Alter.  47  La.  Ann.  670. 

Tbe  fact  tbatthe  Insurer  has  eleoted  to  repair, 
and  that  the  building  bas  been  turned  over  to  blm 
for  that  purpose,  will  not  absolve  tbe  ewner  from 
liability  in  case  tbe  walls  are  thrown  down  by 
reason  of  their  dangerous  condition  and  injure  a 
person  employed  in  an  adjoming  building.  Steppe 
T.  Alter.  48  La.  Ann.  888. 

In  case  the  owner  bas  let  tbe  work  to  a  compe- 
tent contractor  he  will  not  be  liable  to  the  employee 
of  a  subcontractor  who  Is  injured  by  tbe  fail  of  the 
wall  through  tbe  negligence  off  tbe  contractor. 
Gallagher  v.  Southwestern  Ezpoeltlon  Asso.  28  La. 
Aon.  944. 

Aa  to  liability  of  a  contractor  for  defects  in 
work  turned  over  to  bis  employer,  see  noU  to  First 
Preaby.  Oongregatlon  v.  Smith  (Pa.)  SB  L.  B.  A. 
504. 

In  case  tbe  work  has  been  completed  and  ac- 
cepted by  tbe  owner  the  Maasaobusetts  court  holds 
that  after  tbe  wall  has  been  accepted  from  tbe 
oontractor  the  owner  is  liable  for  injuries  caused 
by  its  fall  on  account  of  its  defective  and  unsafe 
condition.  Ctorbam  t.  Gross,  125  Mass.  232,  28  Am. 
Rep.  234. 

Few  courts  have  had  that  state  of  facts  be- 
fore them,  so  that  there  has  been  no  general  ex- 
IMtcsslon  of  opinion  upon  the  question  of  the 
owners  liability  under  such  circumstances.  Tbe 
Bfassacbusetta  oonrt*  applied  to  the  solution  of 
the  problem  tbe  doctrine  off  Fletcher  v.  Bylands, 
L.  B.  1  Bzch.  286, 86  L.  J.  Bzch.  N.  8. 164,  12  Jur. 
K.  8.  008,  14  L.  T.  N.  &  528,  14  Week.  Rep.  799, 
4  Hurlst.  k  C  268,  that  one  wbo  for  bis  own  pur- 
pose brings  upon  his  property' any  thing  Ukely 
to  do  mischief  If  it  escapes  must  keep  it  in  at  bis 
perlL  Oorbam  v.  Gross,  supro^  bar  been  dted 
with  apparent  approval  in  some  of  tbe  other  cases 
upon  the  general  question  of  liability  for  tbe  fall 
of  waUa.  But  th«e  are  other  cases  dted  in  this 
note  which 'do  not  seem  to  be  In  entire  accord 
with  the  principle  therein  stated. 

In  a  Miohigan  case  where  tbe  roof  of  a  building 
feu  on  a  clear  day  and  injured  a  person  on  the 
street  adjoining,  the  court  held  that  tbe  fact  that 
the  work  was  done  by  an  Independent  contractor 
would  not  relieve  the  owner  from  liability  if  he 
had  accepted  the  work,  since  It  was  bis  duty  to 
have  the  buildings  so  erected  as  to  render  it  rea- 
sonably safe.  Wilkinson  v.  Detroit  Steel  k  8. 
Works,  73  Mich.  405. 

But  in  that  case  there  was  some  evidence  to  show 

84L.R.  A. 


that  tbe  original  plan  was  defective  and  also  that 
tbe  owner  employed  a  superintendent  to  oversee 
tbe  work  so  that  tbe  question  of  tbe  owner's  own 
negligence  was  also  an  element  In.tbe  case. 

LiabitUyfor  injury  to  fterson  in  street, 

A  ruined  and  dilapidated  wall  is  a  nuisance  if  It 
Imperils  tbe  stifety  of  persons  or  travelers  on  tbe 
public  highway.  Murray  v.  McShane,  62  Md.  217, 
38  Am.  Bep.  307. 

Permitting  a  building  to  overhang  a  highway  in 
such  a  manner  as  to  be  in  danger  of  failing  upon  it 
may  l)e  an  indictable  nuisance.  Chute  v.  State,  19 
Minn.  27L 

It  Is  the  duty  of  tbe  owner  of  a  building  under  bis 
control  and  in  his  own  occupation  to  keep  it  in  such 
a  state  of  repair  that  travelers  on  tbe  highway 
shaU  not  suffer  injury.  Franke  v.  St.  Louis,  110 
Mo.  516. 

Tbe  owner  of  a  building  from  which  a  cornice 
overhanging  tbe  highway  falls  because  the  nails 
fastening  it  to  the  building  have  become  looeened 
by  reason  of  ordinary  decay  is  liable  for  an  injury 
to  a  passer-by  without  proof  of  knowledge  on  his 
part  of  the  dangerous  pondition  of  the  cornice. 
Roberts  v.  Mitchell,  21  Ont.  App.  Rep.  483. 

Executors  m  poeses^iion  of  property  of  the  de- 
ceased are  personally  liable  for  injuries  to  a  pass- 
er-by by  the  fall  of  a  window  from  the  building  into 
tbe  street  which  is  caused  by  their  neglecting  to 
make  necessary  repairs  on  tbe  building.  Ferrier 
V.  Trepannier.  24  Can.  8.  a  86. 

To  exempt  tbe  owner  and  contractor  from  liabil- 
ity for  damages  caused  by  tbe  fall  of  a  house  in 
process  of  demolition  tbe  notice  of  dangers  must  be 
of  such  a  character  as  to  put  the  person  injured  in 
fab  It.    Jaclcfion  v.  Schmidt,  14  La.  Ann.  818. 

II  tbe  walls  of  a  church  are  negligentiy  permitted 
to  scand  after  tbe  rest  of  the  building  has  been  de- 
stroyed by  fire,  and  subsequently  fall  upon  and  in- 
jure a  person  passing  along  tbe  highway,  tbe 
church  society  will  be  liable  for  the  injury.  Church 
of  Ascension  v.  Auckbart,  3  Hill,  193. 

Where  the  owners  of  three  adjoining  lots  build 
houses  supported  by  partition  walls.and  they  are  de- 
stroyed by  fire  and  the  walls  left  standing  until  they 
fall  into  tbe  street  and  injure  a  paaser-by,  tbe  three 
owners  are  Jointly  liable  for  the  injuries  thereby 
caused.    Simmons  v.  Everson.  124  N.  Y.  819. 

A  church  society  will  be  liable  for  the  fall  of  a 
shutter  forming  part  of  its  spire  if  it  injures  a  per- 
son upon  tbe  street  below  and  tbe  .circumstances 
were  such  that  notice  on  its  part  of  the  defective 
condition  of  tbe  shutter  can  be  pre:i»umed.  Woods 
v.  Trinity  Parish,  21  D.  C.  540. 

Negligence  will  be  presumed  from  the  fact  of  the 
fall  of  a  building  so  as  to  injure  a  person  passing 
on  the  street  adjoining.  Mullen  v.  St.  John,  67  N. 
Y.  57I»  16  Am.  Rep.  530. 
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r.Ol,  77  Am.  Dec.  422;  Lar9on  ▼.  Bt,  Paul  db 
B,  R,  Co.  43  Mion.  488. 

Plaintiff  was  Id  law  a  trespasser  and  wrong- 
doer. 

Trnsk  ▼.  ShoiwiU,  41  Minn.  68;  Sweeny  t. 
Old  Colony  iStIi.R.Co.  10  Allen,  872,  87  Am. 
Dec.  844. 

PlaintifTg  right  to  Tecover  is  not  strenorth- 
ened  by  tbe  fact  that  the  parties/^ommitling 
the  tresf)883  were  in  the  highway. 

Ihmington  v.  8t,  Paul  d  8.  0,  R.  Co.  17 
Minn.  215;  AUhen  v.  KeUy,  82  Minn.  280;  Bi9- 
sell  V.  New  York  C.  R.  Co,  23  N.  Y.  61; 
W/tite  ▼.  Godfrey.  97  Mass.  472;  Cole  t.  Dreto, 
44  Yt.  49,  8  Am.  Rep.  868;  Btoeeny  y.  Old  Col- 
ony  R.  Co.  svpra. 

When  a  stranger  does  a  negligent  or  unlaw- 


ful act  on  the  land  or  building  of  another,  and 
in  doing  that  act  occasions  injury  to  a  third 
party  (or  to  himself),  the  owner  of  the  land  or 
building  is  not  liable. 

Gray  7.  Boston  Qa$light  Oo.  114  Mass.  168, 
19  Am.  Rep.  824. 

The  defendant  owed  no  duty  or  obligation 
to  the  plaintiff  in  relation  to  the  builaing  or 
wall  which  he  has  failed  to  discbarge  or  fulfil. 
He  has  neither  done  nor  omitted  to  do  any  act 
by  which  a  legal  duty  or  obligation  baa  been 
Tiolated. 

RoeeniUHd  t.  Newman,  69  Minn.  156;  Button 
▼.  New  York  0.  d  H.  R.  R  Co.  W  N.  Y.  243; 
16  Am.  &  Eng.  Enc.  Law,  pp.  468,  464;  Lar- 
9on  V.  Bt,  Paul  db  D,  R,  Co.  supra;  Freeberg  ▼. 
Bt.  Paul  Plouh  Worki,  48  Minn.  109. 


Id  Louisiana  l^oraoce  of  the  condition  of  the 
build  Id  jr  or  tbe  clrcumBtanoe  that  ft  could  not  be 
easily  detected,  Is  no  dufenae.  Bamea  ▼•  Beime, 
38  La.  Ann.  280. 

LfoMItti/  for  inSury  to  person  on  adjoining  prop- 

arty. 

If  a  man  hatb  a  house  near  my  house,  and  be 
flufferetb  hia  house  to  be  so  ruinous  as  It  is  likely  to 
fall  upon  my  house.  I  may  have  a  writ  de  domo  rep- 
araoda  to  compel  him  to  repair  hia  house,  Co. 
Litt66b. 

But  that  writ  was  subsequently  abolished,  and  it 
is  stated  in  a  note  tbat  an  action  for  damages  will 
lie  for  failure  to  make  tbe  repairs. 

The  owner  of  a  bulldiuff  Is  liable  for  the  damaares 
which  Its  fall  may  cause  to  properly  on  adjoining 
premises.    Kappes  v.  Appd.  14  111.  A  pp.  170. 

The  mere  fact  that  the  city  Are  department  has 
pronounced  a  lire  wall  safe  will  not  absolve  the 
owner  from  the  duty  of  usiufr  care  to  determtne 
whetberornotitla  safe,  and  prevent  Ita  injuring 
other  persons.  Dixon  ▼.  Wachenheimer,  9  Ohio  G. 
aiOL 

If  a  building  falls  because  of  defects  in  material 
and  workmanship  reasonably  within  the  knowl- 
edge of  tbe  owner,  and  thereby  inflicts  injuries 
u(>on  adjoining  owners  or  their  property,  or  any 
person  employed  within  the  vicinity,  such  as  a  fire, 
man  trying  to  extinguish  a  fire,  tbe  owner  Is  liable 
for  the  injuries  ensuing  therefrom.  Kitchen  y. 
Carter,  47  Neb.  776. 

One  who  builds  or  maintains  a  high  chimney  the 
fall  of  which  would  Injure  an  adjoining  building  la 
liable  for  its  fail  in  a  not  unusual  gale,  or  from  any 
cause  except  such  as  human  foresight  cannot  rea- 
sonably be  expected  to  anticipate  and  prevent. 
Cork  y.  Blossom,  1<B  Mass.  830,  26  L.  R.  A.  256. 

A  wall  which  is  built  under  the  agreement  that 
when  tbe  adjoining  owner  pays  one  half  the  cost 
he  may  use  it  as  a  party  wall  Is  not  a  party  wall  un- 
til the  payment  Is  made,  and  if  it  falls  before  tbat 
time  injuring  the  adjoining  owner,  he  may  main- 
tain an  action  for  his  damages  against  the  one  who 
erected  tbe  wall.  Glover  v.  Mersman,  4  Mo.  App. 
90. 

If  a  building  m  process  of  erection  falls  by  ^rea- 
son of  ncgliif  once  and  want  of  skill,  tbe  owner  is 
liable  for  injuries  thereby  caused  to  the  property 
of  an  adjoining  owner.  Seabrook  v.  Heoker,  2 
Robt.  201. 

A  property  owner  is  not  absolved  from  the  duty 
of  care  for  dangerous  walls  on  Sunday.  Dixon  v 
Wachenheimer,  9  Ohio  C.  C.  401. 

A  person  who  is  building  a  house  under  a  con- 
tract to  flnish  it  by  a  certain  time  or  forfeit  a  cer- 
tain amount  may  maintain  an  action  against  tbe 
owner  of  an  adjoining  wall  which  falls  upon  his 
materials  and  delays  his  work  so  that  be  Is  com- 
pelled to  pay  thetorfeiture.  Lynds  v.  Clark,  14  Mo. 
App.  74. 
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In  Taylor  v.  Stendall,  7  Q.  B.  634»  8  Dowl.  ft  L.  161. 
14  L.  J.  Q.  B.  N.  &  XI,  9  Jur.  1096.  where  defendants 
building  fell  upon  and  threw  down  a  wall  belong- 
ing to  plaintiff  for  which  plaintiff  brought  the 
action,  defendant  pleaded  that  he  had  repaired 
plaintlfTs  wall  at  bis  own  expense;  but  the  court 
said  there  is  a  vested  right  of  action  and  the  plea 
states  a  kind  of  set-off,  but  that  is  no  answer. 

It  is  not  necessary  to  serve  notioe  on  the  owner 
of  the  unsafe  condition  of  the  property  in  order  to 
hold  him  liable  for  injuries  caused  by  ita  tsXL 
Tucker  v.  Illinois  a  R.  Oo.  4S  La.  Ann.  114. 

Where  two  buildings  adjoining  each  other  were 
burned  leaving  the  side  and  walls  standing  close  to 
each  other,  and  a  person  in  taking  down  one  of  the 
walls  was  Injured  by  the  fall  of  the  other,  the  court 
held  tbat  in  the  absence  of  anything  to  abow  that 
one  of  tbe  walls  would  have  fallen  while  both  w&9 
standing  or  that  defendant  bad  notioe  or  was 
bound  to  know  tbat  one  was  being  removed,  he 
was  not  liable.  Mahoney  t.  Libbey,  123  Maas.  9SK 
25  Am.  Kep.  6. 

The  mere  fact  that  the  owner  of  a  building  in 
process  ot  erection  has  hia  attention  called  to  the 
fact  that  the  walla  are  leaning,  is  not  sufficient  to 
render  him  liable  for  injuries  caused  by  their  fall 
on  the  following  day,  unless  the  danger  is  30  obvi- 
ous tbat  a  i^asonabiy  prudent  man  would  have 
acted  immediately  for  his  own  safety  In  case  he 
was  in  danger  of  injury  should  the  building  fait 
Schwartx  v.  Gilmore,  46  111.  4fi6, 02  Am.  Dec.  £27. 

The  owners  of  a  wall  that  fell  and  injured  the 
occupant  of  an  adjoining  building  are  not  liable  if 
they  exercised  proper  care  to  make  the  wall  safe 
and  after  such  care  believed  that  It  was  aateu 
Schell  V.  Second  NaU  Bank,  14  Minn.  43. 

In  that  case  the  wall  which  fell  was  one  left 
standing  after  a  fire,  and  the  •immediate  cause  of 
the  fall  appears  to  have  been  a  hurricane,  but  tbat 
fact  is  not  made  an  element  in  the  case.  The  ques- 
tion of  proper  care  was  le*t  to  the  juiy,  and  the 
issue  found  in  favor  of  defendant.  The  principle 
of  tbe  case  Is  not  in  accord  with  Gorham  v.  Groea, 
126  Muss.  232,  28  Am.  Rep.  284,  which  Is  noticed 
supra.  In  most  cases  of  the  fall  of  a  building  neg- 
ligeooe  has  been  shown.  In  fact  the  cases  must 
be  very  few  in  which  a  building  falls  under  ordi- 
nary drcamstances  without  negligence  on  tiie  part 
of  someone.  Therefore  the  abstract  question  as 
to  how  far  the  owner  U  bound  to  keep  bis  buildmg 
from  falling  and  la  liable  for  Injunea  cau>eu  by  the 
fall  on  the  principle  of  eating  for  a  daiureroua 
agency  has  not  tieen  fully  considered.  The  Masaa- 
chusetts  (Gorham  v.  Gr(»as.  1^  Mas^s.  tii.2S  Am. 
Rep.  234)  and  Minnesota  (Rydkr  v.  Kinskv.  and 
Schell  v.SecondNat.  Bank.tiuprii)  courts  seem  In- 
clined to  take  opposite  riewsof  tbe  question,  al- 
thouifh  they  did  not  discuss  it  I  mm  the  same  f>nint 
of  view.  In  fact,  tbe  Massachusetts  case  seems  to 
be  the  only  one  which  has  considered  the  question 
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PlafntifT  was  Dot  entitled  to  the  tame  pro- 
-tection  aa  travelers  paaaiDg  along  the  atreet  io 
« lawful  maoDer. 

Tratk  v.  8hotioeU,  and  Fired>erg  ▼.  8t.  Paul 
JFtow-  Works,  mipra. 

At  common  law  the  occnpier,  and  not  the 
landlord,  Is  boand,  as  between  himself  and  the 
public,  so  far  to  keep  buildiocrs  in  repair  that 
they  may  be  safe  for  the  public;  and  snch  oc- 
•capant  is  prima  facie  liable  to  third  persons  for 
damages  arising  from  any  defect. 

Bean  ▼.  Qreen,  4  Gush.  278;  Kirhjf  t.  Ihyl- 
st^n  Market  Asao,  14  Gray,  250,  74  Am.  Dec. 
€82;  Oakham  t.  Holbrook,  11  Gush.  802;  Md- 
Un  ▼.  MarrtU,  126  Mass.  645,  80  Am.  Rep.  605; 
JAomard  v.  Siorer,  115  Mass.  86.  15  Am.  Rep. 
76;  Nero  York  t.  Q<yrlU%^  2  Sandf.  801;  SKipUy 


y.  Fifty  Anoeiatsi.  101  Mass.  254,  8  Am.  Ren. 
846. 

The  owner  is  not  an  insurer  against  the  neg- 
ligence of  tenants  or  the  officers  of  the  city  or 
any  other  party. 

Rosenfieid  t.  Newman,  twpra;  LtmeY.  B^ 
chanan,  61 N.  Y.  476.  10  Am.  Rep.  623. 

Stftrt*  Ch.  J.,  delivered  the  opinion  of  the 
court: 

Action  to  recover  for  persona]  injuries  sus> 
tained  by  the  plaintiff's  minor  son,  Charles 
Ryder,  caused  bv  the  falline  of  a  brick  veneered 
wall  of  a  building  owned  by  the  defendant. 
On  tbe'trial,  after  the  plaintiff  had  closed  hia 
case,  the  court  directed  ihe  jury  to  return  a 
verdict  for  the  defendant,  for  the  reason  that 


from  its  point  of  view.  The  other  cases  seem  to 
treat  the  qaestioo  as  one  of  oeirHaPDce  purely  with 
a  more  or  less  strict  duty  on  the  part  of  tbe  owner 
the  building. 


lAdbUityfor  injyry  to  person  on  property, 

A  city  is  not  liable  for  injuries  oaused  by  the  fall 
•of  brick  and  mortar  io  a  room  in  one  of  its  public 
t>uilding8  if  the  accident  was  the  result  of  causes 
Ywyood  the  control  of  tbe  city  and  reasonable  time 
had  not  elapsed  between  the  time  they  became 
*<langerous  and  the  accident  in  which  to  restore 
them  to  safety.   Chicas'o  v.  O'  Brennan,  65  III.  ISO. 

WbereplaintilTasa  mere  intruder  entered  theun- 
'inclosed  premises  of  a  rallrond  company  upon 
'Which  was  a  building  io  a  visible  state  of  decay, 
.«nd  while  there  was  injured  by  a  portion  of  the 
t>u11dinir  blown  down  by  tbe  wind,  it  was  held  that 
tie  could  not  recover  for  the  injury,  the  building 
-not  beinir  so  situated  as  to  be  dangerous  to  the 
public.  Lary  v.  Cleireland,  a  OL  ft  I.  B.  Co.  78  Ind. 
-833, 41  Am.  Rep.  672. 

Where  plaintiff  wasattendlnff  a  picnic  near  aho- 
-fel  when  a  storm  came  up,  and  he  and  the  other 
picnickers  sought  shelter  in  and  about  the  hotel, 
^nd  the  weight  of  the  crowd  carried  down  a  ireranda 
along  one  side  of  the  building  upon  the  heads  of 
plaintiff  and  others  in  a  room  t>eneath  it,  the  owner 
■of  the  building  was  held  not  liable,  since  the  plain- 
tiff was  at  most  a  mere  licensee  and  defendant  was 
-not  shown  to  be  guilty  of  negligence.  Ck>nveise  v. 
Walker,  80  Hun.  690. 

The  maintenance  of  a  bowing  wall  along  a  pass- 
•«geway  from  a  street  to  a  workshop  will  render 
the  owner  liable  for  its  fall  in  case  it  injures  a  per- 
son passing  along  the  passagewsy,  although  he  is 
■sroing  to  the  shop  for  his  own  pleasure,  and  not  for 
business.  Schilling  v.  Abernethy.  US  Pa.  487,  56 
Am.  Rep.  8S3C. 

The  owner  of  a  building  erected  for  rent,  who 

'tiullds  loosely,  carelessly,  unskilfully,  and  negli- 

•srently.  Is  liable  for  injuries  to  a  third  person  wiio 

Is  injured  by  the  fall  of  ihb  building  while  he  is  in 

it  for  a  proper  purpose.    Godley  v.  Hagerty,  20  Pa. 

'387, 60  Am.  Dec.  731. 

But  when  tbe  owner  has  done  nil  in  his  power  to 
•erect  a  building  safe  for  the  purposes  for  which  It 
Is  to  be  used  be  will  not  be  liable  to  the  owner  of 
property  stored  on  the  premises  for  injuries  to  it 
-oaused  by  the  fall  of  the  building  by  reason  of  an 
•occult  defect  of  which  he  had  no  notice.  Walden 
▼.Finch,  70 Pa.  460. 

In  Continental  S.  B.  Oo.  v.  Bnrke,  87  L.  ed.  1160, 
plaintiff  was  injured  by  falling  15  feet  by  reason  of 
-tbe  giving  way  of  a  platform  or  piasza  attached  to 
«  building  upon  hotel  property  at  which  a  club  to 
which  he  belonged  was  holding  a  picnic.  The 
plaintiff  was  going  to  the  building  with  a  number 
-of  other  persons  to  procure  liquors  which  had  been 
"•tored  there  by  tlie  plonia  oommittee,  and  tbe  pi«> 
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aam  gave  way  under  their  weight.  Defendant 
claimed  that  the  building  was  a  private  offloeand 
that  none  but  the  oommittee  had  a  right  therein, 
and  ttmt  the  building  was  not  intended  for  any 
such  use  as  plaintiff  was  putting  it  to,  and  that  tlie 
liquors  were  stored  in  the  building  under  the  ex- 
press understanding  that  only  live  or  six  persons 
should  go  there  at  a  time.  A  verdict  for  plaintiff 
was  affirmed  by  a  divided  court. 

Persons  who  conduct  a  fair  and  construct  build- 
ings for  the  use  of  their  patrons  are  liable  for  in- 
juries to  such  patrons  by  the  breaking  down  or  fail 
of  such  structures  if  caused  by  the  negligence  or 
unskilful  manner  of  their  construction.  Latham 
v.  Hoach.  72  111.  179 ;  Francis  v.  Cockrell,  L.  R. 
5  Q.  B.  184. 

Andtheprlncipleof  that  case  was  recognized  In 
Tucker  v.  Champaign  County  Agrl.  Board,  62  DL 
App.  816,  in  which  plaintiff  was  injured  by  stepping 
through  a  hole  In  the  flooringof  a  structure  erected 
for  tbe  accommodation  of  patrons. 

So.  an  sorricultural  society  which  erects  a  build- 
ing for  exhibits  is  liable  for  injuries  caused  by  the 
fall  of  the  building  which  is  the  result  of  its  failure 
to  exercise  ordinary  care  to  make  it  safe.  Brown 
V.  South  Kennebec  Agrl.  Boc  47  Me.  276,  74  Am. 
Dec  484. 

Agents  of  the  owner  of  ground  upon  which  an 
exhibition  is  to  be  given,  who  are  given  the  super- 
vision of  the  building  of  a  stand  for  the  accommo- 
dation of  the  public  are  not  individually  liable  in 
case  it  gives  way  because  not  sufficiently  strong  to 
sustain  the  crowd,  and  injures  a  person  who  sues 
for  damages.    Van  Antwerp  v.  Linton,  80  Hon,  417. 

An  employer  is  not  liable  to  his  employee  for  the 
fall  of  a  floor  upon  which  grain  is  stored  if  due  care 
was  used  in  the  construction  of  the  building  and 
there  waa  no  reason  to  suppose  that  it  would  not 
sustain  tbe  weight  which  was  put  upon  it  Dillon 
V.  Sixth  Ave.  R.  Co.  16  Jones  ft  &  288. 

Where  a  platform  over  which  an  employee  Is  to 
draw  materials  for  a  mill  is  permitted  to  gradusUy 
decay  until  it  f  slls  with  a  load  upon  It  and  injures 
the  employee,  he  may  recover  trom  the  employer  if 
the  defect  could  have  been  discovered  by  resson- 
able  care.    Murray  v.  Usher,  46  Hun,  404. 

In  Camp  v.  (*hurch  of  St.  Louis,  7  La.  Ann.  8K, 
where  one  employed  by  the  contractor  to  do  the 
brick  work  on  a  church  building  was  Injured  by 
the  fan  of  a  tower,  a  verdict  in  his  favor  agslnst 
both  the  contractor  and  tbe  owner  of  the  building 
was  affirmed  by  a  divided  court. 

The  owner  of  a  building  in  proceai  of  oonstruo- 
tion  Is  liable  to  a  carpenter  working  on  tbe  roof 
who  is  injured  by  the  falling  of  the  building  caused 
by  the  walls  being  negligently  made  of  insufficient 
thickness.  Giles  v.  Diamond  State  Lron  Co.  (Del.) 
6  Cent.  Rep.  867. 

An  employer  is  liable  to  his  servant  for  injuriea 
caused  by  the  fall  of  an  outhouse  attached  to  the 
«ide  of  the  building  during  a  time  that  the  aervana 
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tbe  plalntiif  had  failed  to  establisk  bis  oauae  of 
action.  Tbe  plaintiff  appeals  from  an  order 
deviyin jT  bis  motion  for  a  new  trial. 

llie  plaintiff's  evidence  tended  to  establish 
the  following  facts:    In  1886  tbe  defendant 

Surchased  a  lot  on  Fifth  street,  in  tbe  city  of 
t.  Paul,  upon  which  stood  a  one-story  bnck- 
▼eneered  building,  which  he  has  ever  since 
leased  for  store  and  office  purposes.  The  last 
lease  made  by  him  was  in  the  spring  of  lb94  to 
the  present  tenants.  On  June  27,  1894,  about 
midnight.  Charles  Ryder,  nineteen  years  of  age. 
Id  company  with  BIcMahoo,  a  boy  about  his 
own  age,  was  walking  along  Fifth  street,  and 
saw  a  policeman  in  front  of  the  building,  who 
was  trying  to  take  down  a  sign  therefrom, 
which  hung  over  the  sidewalk.  This  sign  was 
about  8i  feet  square,  made  of  oil  cloth,  with  a 
light  wooden  frame.  It  had  been  suspended 
by  two  small  iron  hooks  from  a  piece  of  timber, 
2x4  inches,  extending  from  the  front  of  the 
building  over  the  sidewalk,  and  supported  by 
two  guv  wires  sttached  to  its  outer  end,  and 
fastened  to  the  sides  of  the  building.  It  does 
not  appear  that  it  was  attsched  in  any  way  to 
tbe  part  of  the  wall  which  fell.  The  outside 
book  had  become  detached  from  the  sign  (pre- 
fumably  by  a  severe  storm  in  tbe  early  part  of 


the  eTeninj;),  so  that  it  bun£  by  tlia  one  book* 
The  policeman  informed  the  voung  men  tbat 
he  feared  the  sign  would  fall  upon  persons 
parsing,  and  asked  them  to  assist  him  in  taking^ 
it  down.    They  assented,  and,  after  striking- 
and  pushing  the  si^  with  a  stick,  tbe  police- 
man and  Ryder  raised  McMahon  up,  holdings, 
him  by  the  legs,  and  he  gave  tbe  sign  a  twist 
to  detach  it  from  the  remaining  book,  and  at 
that  very  instant  the  wholefront  of  tbe  building 
above   the  door  and  windows  fell,  crushing: 
Ryder  to  the  sidewalk,  breaking  bis  pelvic- 
bone  and  otherwise  seriously  injuring  him. 
The  building  wss  some  18  feet  wide  snd  15  feet 
high  to  the  penk  of  the  roof.    There  was  a 
lintel  8x8  inches  over  the  openings  in  front,  am  I 
a  4-inch  brick  wall,  the  one  that  fell,  extended 
above  the  lintel  as  high  as  the  peak  of  the  roof. 
In  the  rear  of  this  brick  wall  were  six  pieces 
of  timber  2x4  inches,  fastened  together  so  as  to- 
make  three  pieces  4x4  inches,  one  at  each 
corner  and  one  in  tbe  center;  and  between  thefe- 
there  were  studding  2x4  inches,  about  2  feet 
apart.    There  was  no  sheeting  on  the  outside- 
of  tbe  studding  next  to  tbe  brick,  but  there  wms- 
on  the  inside.     The  brick-veneered  wall  whs 
not  spiked  to  the  studding  or  sheeting  or  an- 
chored to  the  frame  in  the  customary  manner,. 


is  Id  for  a  proper  purpose.  Byan  v.  Fowler,  21  N. 
7.  410, 88  Am.  Deo.  816. 

Tbe  owner  of  a  building  who  has  employed  oom- 
petent  builders  to  erreoc  it,  and  has  accepted  it 
from  them,  is  not  Usble  ro  a  painter  who  is  injured 
bj  tbe  faU  of  a  cornice  and  part  of  tbe  wall  under 
his  weight  when  he  went  upon  it  for  a  purpose 
connected  with  the  paintlnir  of  the  buildiDjr,  since 
the  oomloe  was  not  Intended  for  such  .use.  Fan  joy 
v.8ea]eB,2QCp1.  248. 

Tbe  fact  that  a  buildiDffisnot  made  so  as  to  with- 
stand an  extraordinary  storm  does  not  show  neffU- 
cence.    Giles  v.  t>iamoDd  State  Iron  Go.  tuprcu 

A  city  is  liable  for  the  fall  of  a  wall  which  Is  t)e- 
ing  built  for  it,  whicb  is  caused  by  the  ueffiiirent 
manner  in  whicdi  the  work  is  done,  to  a  workman 
who  is  injured  by  the  falL  Mulcalrns  v.  Jane^ 
Vllle,07Wis.ti. 

If  a  landlord  attempts  to  shore  up  a  building  in 
possession  of  his  tenant  which  has  settled,  he  takes 
the  risk  of  accidents,  and  if  the  buildinjr  falls,  in- 
juring tbe  property  of  tbe  tenant,  tbe  landlord  will 
be  liable  for  such  injury.  Butler  v.  Cushlngr*  46 
Hun,  621  ;Judd  v.  Curbing,  50  Hun,  181. 

The  mere  fact  tbat  tbe  landlord  does  not  disclose 
that  the  bouse  is  in  a  ruinous  state  will  not  render 
him  liable  to  the  tenant  for  injuries  caused  by  tbe 
fall  of  the  house,  unless  he  knows  tbat  tbe  tenant 
takes  tbe  house  relying  on  its  t)eing  fit  for  occupa- 
tion.   Keates  v.  Cadogan,  2  Bngr.  L.  &  Eq.  820. 

The  owner  and  builder  of  a  storehouse  does  not 
by  leasinir  it  impliedly  warrant  that  it  is  fit  for  tbe 
use  to  which  it  is  to  k)e  put  so  tbat  he  will  be  liable 
for  the  damage  in  case  it  falls  under  tbe  weight 
placed  therein.  Button  v.  Gemsh,  0  Gush.  89,  5& 
Am.  Dec.  46. 

A  landlord  is  not  liable  for  injuries  to  his  tenant 
caused  by  the  fall  of  the  building,  which  is  due  to 
excavations  made  by  third  persons  on  adjoining 
property,  although  tbe  landlord  knows  of  the  ex- 
oavatlon  and  takes  no  precaution  to  prevent  his 
own  building  from  failing.  Ward  v.  Fagin,  101  Mo. 
060,  10  L.  K.  A.  147:  Sherwood  v.  Seaman,  2  Bosw. 
127;  Brewster  v.  De  Fremery.  S3  Cal.  841. 

But  if  a  landlord  undertakes  to  rebuild  a  wall 
which  has  become  unsafe  by  renson  of  building 
operations  carried  on  by  an  adjoining  owner,  and 
the  wall  is  built  so  negligently  tbat  it  falls  carrying 
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down  the  remainder  of  tbe  building,  he  may  be  li- 
able to  the  tenant  for  injuries  to  bis  business  by" 
reason  of  tbe  destruction  of  the  building.  Mc- 
Henry  v.  Marr.  80  Md.  612. 

As  to  landlord^  Ilabiitty  for  injury  to  guest  or- 
servant  of  tenant,  see  note  to  McConnell  v*  Lemley^ 
post,  600. 

Negleet  to  eomplyvHth  efwenantt  in  leaim, 

A  oovenant  by  a  lessor  to  repair  a  carriage  house- 
does  not  render  bim  liable  for  injuries  to  carriages 
in  the  house  caused  by  its  fall  under  tbe  weiirht  of 
a  heavy  body  of  snow  upon  tbe  roof.  Leavitt  v.. 
Fletcher  10  Allen,  119;  Searle  v.  Laverlck,  L. 
K.  n  Q.  B.  4.3. 

In  Anonymous,  11  Mod.  8,  it  is  held  thnt  If  a  lowsea 
for  years  build  a  house  on  the  leased  premises  and 
let  it -fall  it  is  waste.  Chief  Justice  Holt  Mying: 
*'Bvery  man  of  common  right  ought  so  to  support 
his  own  house  as  tbat  it  may  not  be  a  nuisance  to> 
another  man^s." 

A  covenant  by  the  tenant  of  a  mill  to  repair^ 
natural  wear  and  tear  aud  fire  excepted,  will  not- 
cover  tbe  case  of  the  fall  of  the  mill  in  contiequenc^' 
of  its  own  defective  oonstructioo.  Hess  v.  Mew* 
comer,  7  Md.  828. 

If  a  tenant  uses  a  building  in  what  Is  apparentlr 
a  reasonable  and  proper  manner  having  regard  to- 
ils character  and  to  the  purpose  for  which  it  was. 
intended  to  be  used,  and  it  falls  under  the  weight- 
of  tbe  goods  stored  therein,  he  Is  not  luible  for 
waste.  Manchester  Bonded  Warehouse  Co.  v. 
Carr,  T^  R.  6  C.  P.  Div.  S07,  49  L.  J.  C.  P.  N.  8.  800,  4S 
L.  T.  N.  8.  476, 20  Week.  ilep.  864,  46  J.  P.  7:  Sanger 
V.  Riltnn.  L.  R.  7  Ch.  Div.  816.  47  L.  J.  Cb.  M.  & 
207,  38  L.  T.  N.  S.  281, 26  Week.  Rep.  804. 

Illcoal  l^u/Uding. 
If  a  building  Is  erected  of  a  kind  forbidden  by  the- 
ordiuances  of  the  city,  and  a  portion  of  the  wall 
failf),  the  owner,  contractor,  and  all  persons  en- 
go  ged  in  the  work  are  liable  for  the  injuries 
Tl  ereby  caused.    Walker  v.  McMjilun,  6  Can.  8.  iX 

5i41. 

LinbVftu  of  firemen, 
A  stuck  of  chimneys  belonging  to  a  bouse  e\o9»- 
to  a  highway,  which  by  reason  of  a  fire  were  in  un- 
mediate  danger  of  failing  into  tbe  highway,  were 
thrown  down  by  some  firemen,  and  it  was  hel<i 
that  they  were  not  liable  for  injuries  unavoidablir 
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or  aitacliad  to  them  in  any  waj,  or  otherwise 
supported.  There  wat  fastened  to  the  outside 
of  the  wall,  and  fell  with  it,  a  larf^  wooden 
■igD  6x13  feet,  which  was  upon  the  huildin/^ 
wben  defendant  purchased  it.  Practically 
there  was  no  change  in  the  construction  of  the 
building  or  its  condition  from  the  time  the 
defendant  bought  it  until  the  wall  fell.  The 
evidence  further  tends  to  show  that  the  cus- 
tomary and  proper  way  to  support  a  veneered 
brick  wall  is  to  sheet  or  board  up  the  frame  on 
the  outside  of  the  studding  next  to  the  brick, 
then  lay  the  brick  along  and  outside  of  the 
sheeting,  and  bind  the  brick  wall,  during  the 
progress  of  its  construction,  to  the  frame  of  the 
building,  bydrivinir  20-penny  nails  every  fifth 
or  sixth  course  of  the  bricks  into  tbe  boards  of 
which  the  sheeting  is  composed,  so  that  the 
nail  beads  will  remain  in  the  mortar  at  about 
the  center  of  the  bricks.  This  is  what  is  meant 
by  ''anchoring"  or  "supporting*'  a  brick  or 
▼eneered  wall.  Tbese  defects  in  the  construc- 
tion of  the  wall  were  discovered  after  it  fell, 
but  there  was  no  evidence* in  tbe  case  as  to 
whether  such  defects  could  or  could  not  have 
been  discovered  by  the  exercise  of  ordinary 
care  on  the  part  of  tbe  owner  before  the  wall 
fell,  except  as  may  be  inferred  from  tbe  facts 
we  have  stated. 


Upon  this  evidence,  was  the  question  of  the 
defendant's  negligence  in  the  premises  one  of 
law  or  fact  or  for  the  iury?  If  fair-minded 
men  might  reasonably  draw  different  condu- 
sioDs  from  the  facts  which  the  evidence  tends 
to  prove,  the  question  was  one  for  the  Jury; 
otherwise  it  was  for  the  court.  If  there  is  a 
fair  doubt  as  to  the  inferences  to  be  so  drawn, 
tbe  question  is  one  of  fact.  Abbeit  v.  Chicago, 
M  A  St.  P.  R.  Oo.  80  Minn.  482.  Tbe  law 
applicable  to  this  branch  of  the  case  is  well 
settled.  While  the  owner  of  a  building  is  not 
an  insurer  against  accidents  from  its  condition, 
yet,  so  far  as  the  exercise  of  ordinary  care  will 
enable  him  to  do  so,  he  is  bound  to  keep  it  in 
such  condition  that  it  will  not  by  any  insecuritv 
or  insufficiency  for  the  purpose  to  which  it  is 
put  injure  any  person  rightfully  in,  around,  or 

Skssing  the  premises.  Noah  v.  Minneapolia 
iU  Co.  24  Minn.  601,  81  Am.  Rep.  849;  2 
Shearm.  &  Redf.  Neg.  §  702;  1  Wood,  Nui- 
sances, §  109.  Buildings  properly  constructed 
do  not  fall  from  slight  causes,  only  from  some 
adequate  cause.  Therefore,  where  a  building 
falls  without  apparent  cause,  in  the  absence  of 
explanatory  circumstances,  negligence  will  be 
presumed ;  and  the  burden  is  upon  the  owner 
of  showing  that  he  exercised  ordinary  care  to 
keep  it  in  a  safe  condition.     MuUen  v.  St.  John, 


done  to  an  adjoining  house  of  a  third  person. 
Bewey  v.  White,  Moody  &  M.  58. 

Act  of  third  pemm, 

Tbe  owner  of  a  buildtng  is  not  HatUe  for  in- 
jury to  a  passer-by  by  the  fall  of  a  portion  of  his 
eblmiieylf  the  fall  is  caused  by  tbe  impTop«»r  and 
unauthorised  act  of  a  tbird  person  of  wbloh  tbe 
owner  had  no  knowledge.  ScuUln  v.  Dolan,  4 
Daly,  168. 

Tbe  face  that  the  fall  of  fire  walls  caused  by  the 
pulling  of  a  wire  attached  to  them  will  not  relieve 
the  owner  from  liability  if  the  walls  were  danger- 
ous and  be  might  have  known  that  tbe  wire  was  so 
attached  to  them  and  was  liable  to  cause  their  fall. 
O'Connor  v.  Andrews,  81  Tex.  28;  O'Connor  v.  Cur- 
tis (Tex.)  18  B.  W.  068. 

Tbe  owner  of  a  build Inor  to  tbe  chimney  of  which 
a  third  person  has  without  his  consent  attached  a 
wire  so  as  to  render  the  chimney  unsafe  may  be 
held  liable  to  a  papier- by  who  is  injured  by  tbe  fall 
of  tbe  chimney.  Gray  v.  Boston  Gaslight  Co.  lU 
SCaas.  110, 10  Am.  Rep.  fOL 

Where  a  pile  of  bricks  and  rubbish  fell  upon  and 
lojwred  plaintiff,  the  court  held  that,  the  proof 
•bowing  that  there  was  no  fault  or  negligence  im- 
putable to  defendant,  that  tbere  was  no  original 
imperfection  in  the  structure,  and  that  the  fall  was 
probably  caused  by  the  acts  of  third  persons,  the 
defendant  could  not  be  held  liable.  Burton  v.  Da- 
vis, 15  La.  Ann.  448. 

VU  major. 

Tbe  owner  of  a  lire  wall  cannot  defeat  liability 
for  injuries  caused  by  its  fall  in  a  high  wind  on  the 
irround  of  inevitable  accident  if  he  permitted  it  to 
atand  for  seven  days  after  the  fire  knowing  of  the 
danger.  Nordbeimer  v.  Alexander,  Mont.  L.  B.  6 
Q.  a  402. 

If  the  owner  of  a  wall  adjoining  a  street  in  a 
populous  city  permits  it  to  become  dilapidated  and 
aosafe  be  will  be  liable  for  injuries  caused  by  its 
fall,  although  it  is  blown  down  by  a  storm  of  un- 
usual violence.    Yincett  v.  Cook,  4  Hun,  818. 

Where  fbre  destroyed  defendant's  bouse  leaving 
one  of  the  walls  standing  in  a  dangerous  condi- 
tion, and  defendant  k  lowing  the  fact  failed  to  sup- 
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port  it  and  some  days  afterwards  it  was  blown  down 
by  a  wind  and  damaged  plaintiff^s  bouse,  tbe  court 
held  that  defendant  could  not  shield  himself  under 
the  plea  of  i?fi  majtir,  and  was  liable  for  the  dam- 
ages.   Nordbeimer  v.  Alexander,  10  Can.  S.  C.Z4B. 

A  city  is  not  liable  for  injuries  caused  by  the  fall 
of  a  market  bouse  which  is  blown  down  by  an  ex- 
traordinary wind  storm.  Flort  v.  St.  Louis,  00  Mo- 
841. 88  Am.  Bep.  SOL 

A  railroad  company  Is  not  liable  for  injuries 
caused  by  its  butliUngs  being  blown  down  by  storms 
where  it  has  used  that  care  and  skill  in  their  struct- 
ure and  nuilntenance  which  men  of  ordinary  pru- 
dence and  skill  usually  employ.  Pittsburgh,  Ft. 
W.  ft  a  R.  Oo.  V.  Brigbam,  20  Ohio  St.  874. 

In  Couts  V.  Keer,  70  Tex.  468,  a  charge  to  the  jury 
that  defendants  and  their  employees  were  bound 
to  use  such  care  and  skill  in  the  construction  of 
tbe  wall  and  placing  tbe  truss  as  persons  of  ordi- 
nary prudence  would  exercise  under  ttie  same  cir- 
cumstances and  surroundings,  and  if  they  found 
that  defendants  had  exercised  such  care  and  skill 
and  that  tbe  wall  was  thrown  down  or  caused  to 
fall  by  reason  of  an  extraordinary  rainstorm  such 
as  could  not  have  been  anticipated  and  by  reason- 
able care  guarded  against,  then  you  will  find  for 
defendant,— was  held  to  be  as  favorable  to  defend- 
ant as  he  could  demand,  and  tbe  verdict  havlntr 
been  agaiost  htm  it  was  allowed  to  «tand. 

Fin. 

If  by  reason  of  the  fall  of  a  building  tire  Is  com- 
municated to  an  adjoining  building  the  owner  of 
the  fallen  butldiog  may  be  liable  for  the  injuries 
thereby  caused.    Hine  v.  Cushing,  68  Hun,  610. 

Contributory  neaUgenee, 

If  the  Injured  person  could  have  avoided  the  in- 
jury by  reasonable  precautions  on  his  own  part  ho 
cannot  recover.  Factors  &  T.  Ins.  Co.  v.  WeVlein. 
42  La.  Ann.  1016, 11  L.  B.  A.  861. 

If  a  tenant  Is  injured  by  the  fall  of  abalconv 
along  which  he  is  carrying  a  stove  at  a  time  when 
be  knows  the  balcony  to  be  unsafe  he  cannot  n*- 
cover  for  the  injury.  Mullen  v.  Balnear,  45  N.  J. 
L.  8W.  H.  P.  F. 
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57  N.  T.  667,  15  Am.  Rep.  630:  1  Shearm.  & 
Redf.  Neg.  §§  69.  60;  2  Thomp.  Neg.  1231. 

lu  the  case  under  coDsideration,  the  evideoce 
aa  to  what  wad  done  by  tbe  plaintiff  and  those 
with  him  in  taking  down  tbe  small,  light  sign 
from  tbe  building^in  Question  would  certainly 
justify  the  jury  in  finding  that  such  act  was  not 
an  adequate  cause  for  the  falling  of  tbe  wall. 
The  presumption  then  would  be,  in  the  ab- 
sence of  explanatory  circumstances,  that  tbe 
wall  fell  because  it  was  in  an  unsafe  condition, 
and  that  the  defendant  was  negligent  in  not 
ezercisinc;  ordinary  care  in  properly  inspecting 
and  keepmg  it  in  repair.  ]3ut  it  is  only  in  the 
absence  of  explanatory  circumstances  as  to  tbe 
cause  of  the  fall  of  a  building  that  tbe  pre- 
sumption of  negligence  on  the  part  of  the 
owner  is  presumed  prima  facie.  Therefore, 
where  such  explanatory  circumstances  are 
gi^en  in  evidence,  and  tbe  cause  of  the  fall  of 
the  building  is  established,  and  there  is  nothing 
in  the  evidence  tending  to  connect  such  cause 
with  the  owner's  negligence,  the  burden  rests 
upon  the  party  asserting  such  negligence  to 
give  evidence  tending  to  show  that  such  cause 
might  have  been  discovered  and  removed  by 
the  exercise  of  ordinary  care  on  tbe  part  of  tbe 
owner.  The  cause  of  the  fall  of  the  wall  is 
clearly  established  in  this  case.  It  fell  because 
of  a  defect  in  its  construction,  in  that  it  was 
not  supported  in  tbe  usual  manner.  This  was 
readil^p  discovered  after  the  accident,  when 
the  bricks  were  on  tbe  sidewalk,  and  the  man- 
ner of  constructing  tbe  wall  was  exposed.  It 
is  easv  to  be  wise  after  the  fact,  bat  the  question 
is.  Did  the  defendant  know,  or  might  he  have 
known,  by  the  exercise  of  ordinary  care,  before 
the  accident,  of  the  defect  in  tbe  construction? 
If  so,  he  would  have  been  clearly  negligent  in 
tbe  premises.  But  be  did  not  build  the  wall, 
and  there  is  no  evidence  in  the  case  that  there 
was  anything  in  the  external  appearance  of  the 
building  indicating  its  defective  construction. 
On  tbe  contrary,  it  affirmatively  appears  by  the 
uncontradicted  evidence    that  the  defect  in 


the  construction  was  a  concealed  one.  Neither 
is  there  any  evidence  in  the  case  tending  to 
show  that  the  defect  could  have  been  discovered 
by  the  exercise  of  ordinary  care  in  inspecting 
the  building.  Tbe  prima  facie  presumption 
arising  from  tbe  undisputed  facts  is  that  the 
defect  could  not  have  been  discovered  by  tbe  ex- 
ercise of  such  care;  for  the  sheeting  on  the 
inside  of  the  studding  and  tbe  brick  wall  on 
tbe  outside  of  them  concealed  the  defect,  and 
the  absence  of  sheeting  next  to  the  brick  wall 
and  the  anchoring  of  it  to  the  sheeting  by  the 
large  nails  could  not  have  been  discovered  by 
any  means  disclosed  by  the  evidence,  except  by 
the  exercise  of  extraordinary  care  in  inspecting 
the  building,  by  making  openings  in  the  sheet- 
ing or  wall  to  discover  whether  or  not  the  wall 
was  properly  supported.  Ordinary, not  extraor- 
dinary, care,  was  the  measure  of  the  defend- 
ant's duty  in  the  premises.  No  importance  can 
be  attached  to  the  fact  that  the  large  sign  was 
fastened  to  the  brick  wall,  for,  assuming  that 
tbe  wall  was  properly  constructed,  it  could  not 
be  negligence  to 'fasten  the  sign  to  ft,  and 
there  was  nothing  about  tbe  sign  or  the  manner 
in  which  it  was  attached  to  the  wall  to  indicate 
the  latent  defect  in  the  wall.  Upon  the  whole 
record,  we  are  satisfied  that  tbe  presumption 
of  negligence  arising  from  the  mere  fact  that 
tbe  wall  fell  was  rebutted  by  the  explanatory 
circumstances  disclosed  by  tbe  evidence,  show- 
ing the  cause  of  its  fall,  and  that  the  defect  was 
a  latent  one;  and  that,  in  the  absence  of  any 
evidence  disclosing  any  fact  or  circumstance 
from  which  it  might  be  reasonably  inferr«l 
that  such  defect  could  have  been  discovered  by 
tbe  exercise  of  ordinary  care  on  the  part  of  the 
defendant,  the  question  of  his  negligence  is  not 
one  admitting  of  a  fair  doubt,  and  that  tbe 
Jury  were  correctly  instructed  to  return  a  ver- 
dict for  him.  Any  other  rule  would  practically 
make  owners  of  buildings  insurers  ol  their 
safety. 
OrcUrafflrmed, 
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City  ofj  PHILADELPHIA,  to  Use  of  John 

McCANN. 
tJ. 

PHILADELPHIA     &    READING   RAIL- 
ROAD COMPANY,  Appt. 

cm  Pa.  802.) 


1.  Power  to  aaaess  railroad  real 
tale  for  local  ImproTements  ts  coaf erred 
b7  a  statute  for  the  equalization  of  tbe  public 
burden,  which  provides  that  railroad  property, 
with  oertaio  exceptions,  shall  be  subject  to  **taxa- 
tiOD  bj  ordioanoes  for  city  purposes." 

2.  A  atrip  of  land  1,600  feet  wide  aloof 
a  river  bank,  and  used  by  a  railroad  company  as 
a  coal  and  ore  terminal,  is  not  all  exempt  from 
taxation  as  roadbed  although  a  large  part  of  it 
is  covered  with  tracks. 


8«  A  yard  owned  and  used  hy  a  ral^ 
road  company  as  a  coal  and  ore  ter- 
minal may  be  sold  to  mtiefy  a  tax  lieu,  but  the 
purchaser  will  take  subject  to  the  easement  of 
tbe  company  to  operate  Its  tracks  over  the 
property. 

{MOcKeU,  X.  dissffUs.) 
(Octobers,  18961) 

APPEAL  by  defendant  from  a  judgment  of 
the  Court  of  Confimon  Pleas,  No.  4,  for 
Philadelphia  County  in  favor  of  plaintiff  in  a 
proceeding  brought  to  enforce  a  lien  for  as- 
sessments  for  tbe   coDstruction  of   a  sewer. 
Affirmed. 
The  facts  are  stated  in  the  opinion. 
Mr.  Thomas  Hart«  Jr.,  for  appellant: 
The  roadbed  of  a  railroad  company  is  not 


Nora.— For  the  liability  of  a  railroad  right  of 
way  to  assessments  for  local  improvements,  see 
a4  L.  R.  A. 


note  to  CbioaffO.  M.  &  St.  P.  B.  Oo.  t.  Milwaukee 
(Wls.}28L.R.A.2IS. 
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liable  to  a  municipal  claim  for  a  local  impro7e- 
ment  in  front  of  it  or  alongside  of  it,  whether 
the  same  be  merely  a  right  of  way  or  owned 
In  fee. 

Philadelphia  t.  Philaddphia,  W.  A  B.  E, 
Co,  33  Pa.  41;  Junction  R.  Go.  y.  Philaddphia, 
88  Pa.  424. 

There  is  no  distinction  now  recognized  be- 
tween the  parts  of  a  railroad,  the  title  to  which 
has  been  acquired  in  fee,  and  those  parts  re- 
quired by  condemnation,  the  title  of  the  rail- 
load  company  being  considered  to  be  practically 
the  same  in  both  cases. 

Penn^lmnia  8.  V.  R*  Co.  ▼.  Beadi^  Pa- 
per MUU,  149  Pa.  18;  Pittiburgh,  Ft.  W.  A  C. 
£L  Go.  ▼.  Peei,  152  Pa.  488. 19  L.  R  A.  467. 

The  word  "railroad"  includes,  ex  vi  termini, 
sidiDirs,  etc. 

Phtladeiphia,  W,  d  B.  R  Co.  ▼.  Williams, 
54  Pa.  103;  Cleveland  d  P.  B.  Co.  ▼.  Speer,  56 
Pa.  825,  94  Am.  Dec.  84;  Black  v.  Philadelphia 
A  B.  B.  Co.  58  Pa.  249;  Getz's  Appeal,  10  W. 
N.  C.  45a 

There  is  absolutely  no  difference  in  fact  or 
ID  law  between  the  railroad  west  of  Richmond 
street  and  that  east  thereof,  except  that  the 
latter  part  is  longer,  different  in  shape,  has 
more  tracks,  that  they  spread  out  instead  of 
remaining  parallel,  and  that  trains  come  to  a 
stop  and  unload  into  vessels  instead  of  merely 
passing  along  to  destination. 

Defendant  8  property  is  not  liable,  because 
the  statutes  relating  to  the  imposition  of  assess- 
ments for  local  improvements  never  contem- 
plated making  such  property  liable. 

It  was  very  early  decided  that  a  railroad  or 
a  canal  and  its  necessary  appurtenant'  works 
were  not  taxable  as  "land"  or  "real  estate." 

Lehigh  Coal  <§  iV.  Co.  v.  NortharnpUm 
County,  8  Watts  &  S.  884;  Bailroad  Co.y.  Berks 
County,  6  Pa.  70;  Delaware  d  H.  Canal  Co.  v. 
Wayne  County  Gomrs.  16  Pa.  861;  Northamp- 
ton County  Y.  Lefiigh  Coal  d  N.  Co.  75  Pa.  461; 
Pennsylrania  d  Jn.  7.  Canal  d  B  Co.v.  Van- 
dyke, 137  Pa.  249;  East  Pennsyltania  B.  Co.*s 
Case,  1  Walk.  (Pa.)  428:  Northumberland 
County  v.  Philadelphia  d  E.  B.  Co.  20  W.  N. 
C.  381. 

Aside  from  the  act  of  April  21,  1858,  new 
Purd.  Dig.  1467.  pi.  892,  it  cannot  be  ques- 
tioned that  the  defendant's  lots  liened  in  these 
cases  would  not  be  subject  to  state  or  munici- 
pal taxation. 

There  is  in  this  act  no  legislative  intention  to 
make  such  property  liable  to  municipal  assess- 
ments. 

A  liability  of  this  kind  is  not  "taxation"  as 
ordinarily  understood  and  in  the  sense  used  in 
this  act. 

Northern  Liberties  v.  8t.  John's  Church,  18 
Pa.  104;  Pray  y.  Northern  Liberties,  81  Pa.  69; 
Be  Washington  Avenue,  69  Pa.  852,  8  Am. 
Rep.  255;  Olive  Cemetery  Co.  y.  Philadelphia, 
93  Pa.  129.  39  Am.  Rep.  782;  Greensburg  t. 
Young,  53  Pa.  280;  Erie  y.  First  Univ.  Church, 
14  W.  N.  C.  282. 

Taxation  for  municipal  purposes  and  charges 
by  municipal  assessment  are  entirely  different 
things. 

Mount  Pleasant  y.  Baltimore  d  0.  B.  Co, 
188  Pa.  871,  11  L.  R.  A.  520;  P^ttibone  y. 
Smith,  150  Pa.  126,  17  L.  R  A.  423;  Sewiekley 
M.  B.  Church's  Appeal,  165  Pa.  477;  lUinois 
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0.  B.  Co.  y.  Decatur,  147  U.  8.  190,  37  L.  ed. 
182;  New  Castle  v.  Stone  Church  Graveyard, 
172  Pa,  86. 

Railroad  property  is  by  the  act  of  1S58  made 
liable  to  taxation  "by  ordinances  for  city  pur- 
poses," and  such  kind  of  taxation  onlj^. 

"For  city  purposes,"  means  the  various  pur- 
poses mentioned  and  included  in  the  annual 
tax  rate. 

Pennsylvania  B.  Oo.  v.  Pittsburgh,  104  Pa. 
522;  Tjchigh  Coal  d  N.  Oo.  y.  Northampton 
County,  8  Watts  &  S.  337. 

Inability  to  enforce  the  lien  is  a  sufficient 
reason  why  it  should  not  bcdeclared. 

i  'hilttdeiphia  v.  Philadelphia,  W.  d  B.  B.  Co. 
33  Pa.  41;  Be  Opening  of  Berks  Street,  12  W. 
N.  C.  10;  Be  Center  Street,  115  Pa.  247;  Be 
Ofiestnut  Avenue,  8  Phila.  265;  Philadelphia  d 
B.  T.  B.  Co.'s  Appeal,  1  Super.  Ct.'(Pa.)63. 

If  the  lien  in  the  case  now  before  the  court 
can  be  sustained,  of  course  the  property  liened 
ought  to  be  able  to  be  sold  ana  title  passed  to 
thepurchaser,  but  that  cannot  be. 

The  property  and  franchises  of  a  corpora- 
tion cannot  be  sold  piecemeal  under  execu- 
tions. 

Graham  v.  Pennsylvania  d  0.  Canal  Oo. 
8Pittsb.841;  Susquehanna  Canal  Co.v.Bonham, 
9  Watts  &  S.  27.  42  Am.  Dec.  315;  Bayards 
Appeal,  72  Pa.  453;  Longstreth  v.  Philadelphia 
d  B  B.  Co.  11  W.  N.  C.  809;  Com.  v.  Susque- 
hanna dD.  BR  Co.  122  Pa.  806.  1  L.  R.  A. 
225. 

Lands  necessary  for  the  enjoyment  and  ex- 
ercise of  a  corporate  franchise  are  parts  of  it, 
and  cannot  be  levied  on  apart  from  it. 

Plymouth  R  Co.  y.  ColweU,  39  Pa.  387.  80 
Am.  Dea  526;  Shamokin  Valley  B  Co.  v.  Liver- 
more,  41  Pa.  465.  86  Am.  Dec.  552. 

A  railroad  with  its  right  of  way,  enbank- 
ments,  excavations,  iron  rails,  switches,  de- 
pots, engine  house,  etc.,  is,  in  a  certain  sense 
an  entirety,  extending  from  one  terminuB  to 
the  other. 

Dubuque  v.  Chicago,  D.  d  M.  B.  Oo.  47 
Iowa,  202;  Elizabethtown  d  P.  B.  Co.  v. 
Elisabethtoum,  12  Bush.  238;  Porter  v.  Bock- 
ford,  B.  L  d  St.  L.  B.  Co.  76  111.  584. 

Mr.  John  M.  Riding^s  for  appellee. 

Dean,  J.,  delivered  the  opinion  of  the  court: 
The  defendant  is  the  owner  of  a  large  lot  of 
ground  in  the  city  of  Philadelphia,  fronting  on 
Richmond  street  about  1,547  feet,  and  extend- 
ing l)ack  to  the  port  warden's  line  on  the  Del- 
aware river,  i^inst  this  property  the  city 
filed  a  municipal  lien  for  pan  of  the  cost  of 
constructing  a  sewer  on  Richmond  street,  be- 
tween Cumberland  and  William  streets.  Scire 
facias  was  issued  on  the  lien, to  which  defendant 
made  affidavit  of  defense,  of  which  this  is  the 
material  averment:  "The  said  large  lot  of 
ground  is  entirely  and  exclusively  used  as  the 
tide  water  coal  and  iron  ore  terminal  of  the 
Philadelphia  &  Reading  Railroad  Company. 
As  appears  by  the  said  plan,  which  is  an  ac- 
curate representation  of  the  place,  it  is  covered 
throughout  with  a  great  numl)er  of  diverging 
railroad  tracks,  the  said  main  line  entering  the 
property  near  Somerset  street,  and  spreading 
out  and  running  to  the  ends  of  the  wharves, 
some  twenty  in  number,  whereby  coal  is  ship- 
ped into  vessels  for  export,  and  iron  ore  is  re- 
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csiyed  from  yessels  bringing  the  same  here,  and 
loaded  into  the  cars  for  inland  transportation. 
Engines  traverse  all  the  tracks  as  upon  other 
pans  of  the  railroad.  The  said  lot  of  ground 
is  an  absolutely  necessary  part  of  the  railroad 
of  the  said  company."  There  was  a  rale  for 
judgment  for  want  of  a  suflScient  affidavit  of 
defense,  which  the  court  below,  in  opinion 
filed  (4  Pa.  Dist.  R  453),  made  absolute,  and  de- 
fendant appeals. 

It  was  decided  that  the  roadbed  of  a  railroad 
is  not,  as  land,  subject  to  general  taxation,  nor 
to  special  assessments  for  city  improvements, 
in  Philadelphia  v.  Pheladelphia,  W.  dk  B.  R.  Co. 
88  Pa.  41.  This  case  was  decided  in  1856,  but 
not  reported  and  published  until  1859,  so  that 
the  act  of  April  21 ,  1858  (P.  L.  885),  could  not 
have  been  before  the  court  The  facts  of  the 
case  show  that  it  was  a  scire  facias  on  a  mu- 
nicipal lien  for  paving  along  the  railroad, 
which  occupied  a  strip  of  land  3,046  feet  long 
b^47  feet  wide.  The  court  below  says:  "  The 
single  question  is  whether  the  remedy  by  scire 
facias  on  the  claim  filed  can  be  enforced  against 
a  corporate  body  clothed  with  the  usual  rail- 
way franchise.  The  process  which  the  plaln- 
tiif  seeks  to  use  is  directed  wholly  against  the 
soil  of  the  railway,  together  with  the  structure 
of  the  railway  itself;  andi  upon  k  judgment 
upon  it  for  the  plaintiff,  this  eorpxtt  may  be 
sold  under  a  levari  facias  to  the  highest  bidder 
at  a  sheriff's  sale.  To  authorize  this  would  be 
to  inflict  a  serious  public  evil:  and  this,  too, 
without  the  pretext  of  a  benefit  having  been 
received  by  the  company,  by  reason  of  the  pav- 
ing of  the  ptiblic  highway  contiguous  to  the 
rauroad."  The  court  then  cites  a  number  of 
cases  in  this  state,  which  hold  that  certain  kinds 
of  real  estate  cannot  be  taken  away  from  the 
company  by  sale  under  the  ordinary  forms  of 
adverse  process;  that,  even  conceding  the  rail- 
road company  might  be  charged  in  some  mode 
of  proceeding  with  the  cost  of  paving,  the  pro- 
ceeding by  scire  facias  and  levari  facias  was  not 
the  proper  one,  because  directed  against  the 
roadbed.  The  judgment  was  affirmed  in  this 
court  for  two  reasons,  in  substance  the  same  as 
those  given  by  the  court  below:  (1)  The  claim 
had  no  foundation  in  the  letter  or  spirit  of  the 
law.  (2)  The  form  of  the  remedy  was  one  which 
was  inapplicable  as  against  a  corporation  oper- 
ating a  public  highway,  because  it  would  de- 
stroy that  in  which  the  public  had  an  interest. 
The  decisions  of  the  court  below  and  this  court 
are  based  mainly  on  the  absence  of  statutory 
authority  to  seize  and  sell,  for  assessments,  the 
roadbed  of  a  railroad  company  as  land:  and  rea- 
sons of  more  or  less  force  are  given  why  the  ab- 
sence of  such  authority  is  wise.  While  the  facts 
in  this  case  show  the  decision  was  eminently 
just,  for  the  sale  sought  to  be  enforced  by  a  levari 
facias  was  of  a  strip  of  land  only  47  feet  wide,  on 
which  was  the  actual  structure  of  the  railroad, 
.yet  the  cases  decided  up  to  that  time  show  the 
exemption  of  property  from  taxation,  on 
the  plea  that  it  was  an  indispensable  part  of  the 
'  corporate  franchise,  bad  reached  a  point  which, 
in  the  legislative  mind,  was  no  longer  tolerable. 
Water  statioos,  depots,  toll  houses,  reservoirs, 
houses  and  gardens  of  lock  tenders  and  col- 
lectors, engines,  and  machinery  for  raisin  gears 
up  planes,  collectors'  and  engineers'  offices,  all 
were  exempt  on  the  ground  that  they  were 
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indispensable  to  the  exercise  of  the  fraochise 
As  noticed,  this  last  decision  was  in  1856,  but 
then  came  the  act  of  April  21, 1858,  which  con- 
tains this  provision:  **The  offices,  depots,  car 
houses,  and  other  real  property  of  railroad  cor- 
porations situated  in  said  city  (Philadelphia), 
the  superstructure  of  the  road  and  water  sta 
tions  only  excepted,  are  and  hereafter  shall  be 
subject  to  taxation  by  ordinances  for  city  pur- 
poses." From  its  plain  words,  this  was  not 
an  act  defining  what  amount  or  what  charac- 
ter of  taxes  might  be  imposed  on  corporate 
property,  but  an  act  declaring  what  property 
thereafter  should  net  be  exempt,  and  what 
should  be,  from  taxation.  It  brought  again 
within  the  taxing  power  a  very  large  amount  of 
property,  which  under  the  former  decisions  of 
this  court  had  escaped.  And  it  declared  in  ex- 
plicit terms  that  the  superstructure  and  water 
stations  should  be  exem pt  Although  the  word 
''superstructure"  might,  in  present  railway  en- 
gineering phraseology,  be  limited  to  sleepers, 
rails,  ana  lastenings  (see  Superatrueiure,  Cen- 
tury Dictionary),  yet  we  have  no  doubt  that 
the  legislature  of  that  day,  adopting  the 
ordinary  meaning  of  the  word,  intended  by  it 
the  roadbed,  with  whatever  had  been  con- 
structed upon  it  Except  this  and  water  sta- 
tions, railroad  real  estate  should  be  subject  to 
taxation. 

But  it  is  argued  that  the  words  "subject  to 
taxation  by  ordinances  for  city  purposes" 
only  mean  taxation  for  ordinary  revenue, 
and  give  no  authority  to  assess  for  munici- 
pal improvements,  under  the  authorities  the 
word  ^'taxation"  does  not  always  indicate 
a  power  of  assessments  for  local  improve- 
ments. The  purpose  as  well  as  the  language 
of  the  act  may  exclude  such  power.  But 
this  act  plainly  includes  the  power.  The 
purpose,  as  declared  in  the  preamble,  is  the 
equalization  of  the  public  burden.  The  bur- 
den, under  the  decisions,  had  not  been  there- 
tofore snared  equally,  if  the  landowner  for 
1,500  feet  of  a  large  lot  on  one  side  of  Rich- 
mond street  escaped  assessments  for  municipal 
improvements,  while  the  lotowners  on  the 
opposite  side  paid  the  whole.  The  inten- 
tion was  inequality  should  be  remedied. 
How?  By  conferring  power  to  tax  it  by  "or- 
dinances for  city  purposes."  The  construc- 
tion of  the  sewer  is  a  city  purpose.  There- 
fore the  power  to  assess  for  payment  of  the 
cost  of  it,  theretofore  limited,  is  thereafter 
almost  unrestricted.  The  power  conferred  is 
intended  to  be  ample  that  the  evil  before  ex- 
isting because  of  want  of  it  should  be  rem- 
edied. We  are  of  opioion  that  this  act  con- 
ferred fully  on  the  city  the  power  here  claimed, 
to  assess,  by  ordinance,  railroad  real  estate  for 
local  improvements. 

The  Juneiion  Railroad  Case,  88  Pa.  428,  fol- 
lowing Philadelphia  v.  Philadelphia,  W.  dt  B: 
R.  Co.  tupra,  declares  the  rosdbed  exempt, 
but  recognizes  the  well- marked  distinction 
made  by  the  act  of  1858  between  the  roadbed 
and  other  real  estate  of  the  company.  The 
claim  in  the  Junction  Railroad  Case  was 
filed  against  the  strip  of  land  constituting  the 
roadbed,  and  on  that  ground  was  not  sustained. 
Nor  can  the  roadbed  here  be  made  subject  U> 
this  lien.  Just  what  portion  of  this  land  Is 
subject  to  lien  for  this  assessment  we  do  not 
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decide.    Clearly  a  large  part  of  it  is  not  road- 
bed.   The  affidavit  and  map  filed  show  a  large 
part  of  the  land  ia  a  c*oal  yard  or  terminal. 
Defendant,  by  its  act  of  incorporation,  is  au- 
thorized to  appropriate  for  roadbed    a  strip 
•of  land  4  rods  or  66  feet  wide.    In  addition 
it  can  appropriate  land  for  sidings  and  turn- 
-outs  for  the  speedy  and  safe  passage  of  its 
<»rs.      Land    so   taken   would    properly   be 
termed  * 'roadbed"  and  be  exempt  from  taxa- 
tion.   But  a  tract  of  land  1,500  feet  wide,  ex- 
tending from  Richmond  street  to  the  river, 
used  as  a  coal  and  ore  terminal,  is  not  a  road- 
bed, any  more  than  the  private  coal  vards  in 
'^he  city,  where,  by  turnouts  and  sidings  the 
company  dumps  coal,  are  parts  of  the  roadbed. 
All  are  appurtenant  to  the  business  of  the  road, 
but  are  not  an  integral  part  of  it  in  conducting 
its  business  as  a  carrier.    If  it  did  not  provide 
these  terminal  facilities,    private  individuals, 
-with  a  view  to  profit,  would.     The  complete 
'<X)ntro]  of  such  a  yard  by  the  company,  doubt- 
leas,  adds   to  the  efficiency  and  economy  of 
-shipment  and  delivery  after  the  coal  is  carried 
between  point  of  consignment  and  destination, 
-and  the  company  may  properly  own  and  con- 
trol the  land  as  a  stimulant  to  its  business;  but, 
^if  it  chooses  to  do  so,  it  must  pay  municipal 
•assessments,     as    other    real-estate    owners. 
While  we  can,  from  this  record,  determine 
that   a  large  part  of  this   1,500   feet   is  not 
cToadbed,  we  cannot  say  just  how  much  is. 
But  that  fact  prevents  not  the  entry  of  judg- 
tjnent.    The  plaintiff  has  a  lien  on  the  land 
-in    excess  of  that  not  subject  to   municipal 
4uwessment.    A  sale  of  the  land  passes  to  the 
purchaser  nothing  the  lien  does  not  bind.    He 
^akes  it  subject  to  defendant's  easement.    In 
Be  Howard  Street,  142  Pa.  601,  our  Brother 
Mitchell,  in  passing  on  the  constitutionality  of 
-^this  act  of  185H,  to  the  apportionment  of  benefits 
^nd  damages,  suggests  that  serious  difficulties 
mav  arise  from  lack  of  provision  for  collection 
4ind  distribution;  but  he  says  none  of  them 
•arise  in  that  case,  and  they  may  never  arise. 
A  similar  question  was  raised  in  He  Opening 
4ff  Berks  Street,  12  W.  N.  C.  10,  where  the 
-court  says  it  is  something  with  which  it  has 
nothing  to  do.    The  same  argiiment  is  pre- 
tflented  here;  that  is,   the  insufficiency  of  the 
process  to  enforce  the  judgment.     We  might 
pass  the  question,  as  was  done  in  the  other 
•cases,    as  one  which  could  onlv  arise  when 
-the  writ  was  issued  on  the  judgment.    But 
"the  difficulties  presented  in  the  cases  cited, 
which  were  to  assess  and  apportion  damages 
-and  k)enefits  caused  by  the  opening  of  streets, 
•do  not  appear  here.    The  city  has  its  judg 
ment  in  rem  against  land  on  wbi(4b  defendant 
had.  under  the  law,  before  the  filing  of  the 
municipal  lien,  a  visible  notorious  easement  or 
right  of  way  to  the  extent  of  its  roadbed.    No 
adverse  pnjcess  could  disturb  it  in  the  enjoy- 
ment of  this  easement,  for,  as  is  held  in  ^4- 
rehanva  Canal  Co,  v.   Banham,  9  Watts  A 
27,    42   Am.    Dec  816,    and    the   many 
•cases    following     it,     "the    franchises    and 
corporate    rights   of    a   company,    and    the 
means    vestra    in    them    which     are     nec- 
-essary  to   the  existence  and  maintenance  of 
the  object  for  which  they  were  created,  are 
incapable  of  being  granted  away  and  trans- 
ferred by  any  act  of  the  company  itself  or 
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by  any  adverse  process  against  it. '  The 
roadbed  running  to  the  river  through  this 
yard,  made  necessary  to  the  existence  of  the 
road  as  a  common  carrier,  cannot  be  taken 
from  it  by  a  proceeding  in  rem  against  the 
yard.  The  purchaser  takes  subject  to  the 
easement.  Just  as  the  purchaser  of  land  at  sale 
under  a  mortgage  takes  subject  to  an  open, 
visible-  easement  antedating  the  mortgage. 
The  argument  of  appellant's  counsel,  although 
a  most  able  one,  does  not  treat  the  act  of  IS^ 
as  the  undoubted  law  on  which  the  case  turns. 
We  are  clearlv  of  the  opinion  that  the  city's 
claim  is  sustained  by  this  act;  that  it,  in  effect, 
negatived  a  large  number  of  the  decisions  of 
this  court  announced  before  its  passage,  in 
view  of  the  statutes  on  this  subject  then  ex- 
isting. Since  1858,  what  land  held  by  railroada 
in  Philadelphia  shall  be  assessed  for  munici- 
pal improvements  is  no  longer  a  judicial  ques; 
tion.  The  statute  has  answered  it  in  unmis- 
takable terms. 
The  judgment  is  affirmed. 

Mitchell,  J.,  dissenting: 

It  is  conceded  that  the  roadbed  or  other  part 
of  the  property  essential  to  the  franchise  is  not 
subject  to  taxation  or  municipal  charges,  while 
property  merely  convenient  may  be.  The  affi- 
davits in  these  cases  raise  questions  of  fact  as 
to  which  class  the  premises  liened  belong  to, 
and  I  would  send  the  cases  to  a  jurv  to  settle 
these  questions  before  Judgment,  ana  not  leave 
them  to  future  contest  as  suggested  in  tba 
opinion  of  the'Court. 


J.  P.  WHITE  et  al. 
c. 

City  of  MEADYILLE  et  A 

a77Pa.64&) 

A  manleipal  eorpomrtion  whi6h  Iumi  eoa- 
tmcted  with  »  private  corporation  for 
a  water  •apply'  as  autbortzed  by  the  act  of 
May  28,  1874,  can  not  aabsequeatiy  prooeed  to 
erect  a  plant  of  its  own,  as  it  Is  authorised  to  do 
by  another  section  of  the  act,  but  in  case  it 
wishes  to  own  a  waterworks  plant  it  must  pro- 
ceed, under  •  60  of  the  act,  to  acquire  the  one  be- 
longing to  the  other  contracting  party. . 

(Octobers,  U06w) 

EXCEPTIONS  to  rulings  of  a  referee  in  a 
proceeding  to  enloin  defendaots  from  car- 
rying out  contracts  for  the  erection  of  water- 
works.   Sustained. 

The  facts  are  stated  in  the  opinion. 

Meesre.  Carl  I*  Heydrick  and  C.  Hey- 
driek  for  plaintiffs. 

Mes»r9.  Arthur  L.  Bates,  City  Solicitor, 
Samuel  Chiatine  Thompson*  Oeorse 
W.  Haskim,  Thomas  Roddy,  and  John 
0«  McClintock*  for  defendants: 

The  municipal  legislation  on  ihe  subject  of 
waterworks,  as  on  other  subjects,  is  vested  in 
the  municipal  authorities  and  subject  lo  their 
discretion,  under  the  law,  and  the  action  of  the 

NoTB.— For  a  somewhat  similar  case  decided  dif- 
ferently, see  Re  Brooklyn  (N.  Y.)  86L.  R.  A.  S70. 
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city  aatboritles  in  this  case  is  not  an  abuse  of 
power. 

Lehigh  Water  Co'9  Appeal,  102  Pa.  615;  Be 
Millmle,  162  Pa.  874;  Luzerne  Water  Co.  ▼. 
Toby  Creek  Water  Co.  148  Pa.  568. 

When  a  statute  prescribes  for  a  mucicipal 
corporation  a  specific  mode  of  contracting  that 
mode  must  be  strictly  observed,  nor  can  the 
city  officials  bind  it  to  any  greater  extent  or  in 
any  different  manner. 

Leavenworth  v.JViwton,  1  Kan.  AS>2\Rhinelan' 
der  V.  New  York,  24  How.  Pr.  804;  Lafayette 
V.  Cox,  5  Ind.  89;  MeQracken  v.  San  Franeueo, 
16  Cal.  620;  Farmert^Loan  dt  T.  Co.  v.  Carroll, 
6  Barb.  649;  Bead  v.  Providence  Ins.  Co.  6  U. 
8.  2  Cranch.  127,  2  L.  ed.  229:  Bank  of  United 
States  V.  Dandndge,  25  U.  S.  12  Wheat.  64,  6 
L.  ed.  552;  Zottman  v.  San  Frandsco.  20  Cai. 
102,  81  Am.  Dec.  96;  Nieoleon,  Pav.  Co.  v. 
Painter,  85  Cal.  705;  Police  Jury  v.  Britton, 
82  U.  8.  15  Wall.  566,  21  L.  ed.  251,  Sliawnee 
Covnty  Comrs.  v.  Carter^  2  Kan.  115. 

Where,  as  is  sometimes  the  case,  the  mode 
of  contracting  is  specially  and  plainly  pre- 
scribed and  limited,  that  mode  is  exclusive  and 
must  be  pursued  or  the  contract  will  not  bind 
the  corporation. 

Dill.  Mun.  Corp.  §  878;  Head  v.  Providence 
Ins.  Co.  6  U.  8.  2  Cranch,  128,  2  L.  ed.  230; 
JHeadville's  Appeals  (Pn.)  5  Atl.  780;  Fuller  y. 
Scranion,  18  W.  N.  C.  IS:  Addis  y.  Pittsburgh, 
85  Pa.  379. 

This  case  is  not  one  of  the  water  company 
aeainst  the  city,  but  of  a  taxpayer  against  the 
city;  on  the  ground  that  he  is  a  taxpayer.  Such 
taxpayer  has  no  right  to  raise  the  question  of 
the  equities,  if  any,  between  the  JMeadville 
Water  Company  and  the  city. 

If  the  corporation  act  confers exclusive'priv- 
lieges  the  act  of  1889  repeals  it  to  the  extent  of 
such  privileges. 

Luzerne  Water  Co,  v.  Toby  Creek  Water  Co. 
supra. 

A  grant  of  exclusive  privileges  is  not  favored 
by  the  law,  and  must  be  construed  strictly. 

Freeport  Waterworks  Co.  v.  Prager,  129  Pa. 
605. 

When  the  alleged  contract  was  attempted  to 
be  made,  Noveniber,  1874,  with  the  Meadville 
Water  Company,  there  was  no  legislative  au- 
thority empowering  the  city  to  furnish  water 
by  a  "contract  with,  or  authorizing  any  person, 
company,  or  association  to  erect  waterworks," 
as  the  act  of  April  28, 1874.  did  not  apply.  The 
city  could  make  a  contract  for  the  supplv  of 
water,  but  the  authority  to  delegate  and  by 
delegation  exhaust  its  power  did  not  exist  un- 
der the  act 

This  power,  being  legislative  and  therefore 
discretionary,  cannot  be  controlled  by  the 
courts  or  surrendered  or  bargained  away. 

25  Am.  &  Eng.  Enc.  Law,  p.  1048;  State, 
Durant,  v.  Jersey  City,  26  N.  J.  L.  809;  State, 
Townsend  v.  Jersey  City,  26  N.  J.  L.  444. 

A  municipal  corporation  cannot  devest  itself 
of  the  legislative  discretion  conferred  upon  it 
bv  law;  it  cannot  surrender  it  by  contract  nor 
bind  itself  not  to  exercise  it  whenever  it  may 
become  necessary. 

Brick  Presby.  ChureJi  v.  New  York,  5  Cow. 
540;  15  Am.  &  Eng.  Enc.  Law,  p.  1045;  Dill. 
Mun.   Corp.   4th  ed.  1194,  97;  Branson  v. 
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Philadelphia,  4n  Pa.  829;  Johnson  T.  PldU^ 
delphia,  60  Pa.  445. 

This  power  being  legislative,  the  corporate- 
authorities  in  the  exercise  of  their  discretioi^ 
are  not  subject  to  judicial  control. 

Howard's  Appeal,  162  Pa.  874;  Des  Moines 
Oas  Co,  V.  Dee  Moines,  44  Iowa,  505,  24  Am. 
Hep  756;  Gale  v.  Kalamazoo,  28  Mich.  844,  !► 
Am.  Rep.  80. 

The  councils  had  no  power  to  grant  exclu- 
sive privileges,  and  if  they  had  so  granted 
them  they  had  the  right  to  revoke  them. 

Meadville  Fud  Oas  Co/s  Appeal  (Pa.)  4  AlK 
786. 

De^iiy  J.,  delivered  the  opinion  of  the  court: 
The  city  of   Meadville  was  incorporated  by 
act  of  February  15.  1866.  and  supplements  or 
March  28  and  April  6,  1870.     Its  municipal 
powers  and  privileges  are  also  regulated  by  the- 
general  act  of  May  28, 1874,  for  government- 
of  cities  of  the  third  class.     Before  the  adop- 
tion of  the  present  Constitution,  its  debt  ex- 
ceeded 2  per  cent  of  the  assessed  value  of  its- 
taxable  property.    On  16ih  of  December,  1873, 
an  election  was  held  to  determine  whether  the 
city  should  construct  municipal  waterworks  to- 
supply  the  inhabitants  with  water.    The  vot»- 
was  177  for,  and  519  aeaiost,  the  proposition. 
Then,  August  5,  lb74,  the  mayor  was  author- 
ized by  councils  to  appoint  a  committee  to  con- 
fer with  citizens  on  the  subject  of  a  supply  of 
water,  and  the  committee  was  appointed.    No- 
written  report  seems  to  have  been  made,  but 
on  the  12th  of  August,  following,  it  was  re- 
solved by  coimcils  that  the  proposition  of  Dick. 
&  Gill  and  others  be  accepted.    Then  on  Oc- 
tober 28,  1874,  a  committee  of  councils  and  the- 
mayor  were  authorized  to  contract  for  the  con- 
struction of  such  works  with  the  Meadville- 
Water  Company  as  soon  as  the  company  wa»> 
duly   incorporated.    Articles    of    associatioa 
were  then  entered  into  by  100  citizens  and  tax- 
payers for  the  formation  of  the  company,  which 
was  duly  chartered  October  80,  1874;  and  oq 
November  7  a  contract  was  signed  by  the 
mayor,  for  the  city,  attested  by  the  clerk  and 
by  the  proper  oflScers  of  the  company.     This, 
contract  provided  for  a  supply  of  water  for  all 
city  purposes,  in  pursuance  of  the  authority 
conferred  by  their  charter  to  supply  the  public, 
and,  further,  that  connections  with  the  water 
msins  should  be  made  on  all  the  streets,  for 
hydrants,  public  buildings,  markets,  fountains, 
etc. ;  such  connections  to  be  designated  by  the 
city.    The  grades  of  all  streets,  lanes,  and  al- 
leys where  water  mains  should  be  laid  were  to> 
be  furnished  by  the  city,  which  should  grant 
the  right  of  way  through  all  such  streets,  lanes, 
and  alleys.    For  furnishing  water  for  city  pur- 
poses, the  company  was  to  be  paid  $6,o6o  an- 
nually.  The  contract  was  to  continue  ten  years, 
and  then  for  another  ten  years,   with  some 
change  of  compensation  for  fire  hydrants.    The 
company  then  proceeded  with  the  constructioik 
of  its  works,  ahd  completed  the  same  at  a  cost 
of  about  $185,000.    The  city  made  annual  ap- 
propriations to  pay  for  the  water  furnished  for 
city  purposes  up  until  lb93,  when  further  pay- 
ment was  refused  on  the  ground  that  the  orig- 
inal contract  was  invalid  for  want  of  proper 
ordinance  authorizing  the  same. 


Whitb  y.  Mbadyillb. 
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On  September  21, 1894,  city  councils  passed 
an  ordinance  that  $75,000  of  city  bonds  should 
be  issued  for  purpose  of  constructing  new  mu- 
nicipal waterworks.    Notice  whs  then  given  of 
an  election  for  the  proposed  increase  of  debt, 
in  which  it  was  stated  that  the  assessed  valua- 
tion of  the  city  was  $2,030,000,  and  the  ex 
isting  debt  $tS  1,500;  tliat  the  proposed  increase 
of  debt  for  the  construction  of  the  waterworks 
'was  3.7  per  cent^    The  majority  of  the  voters 
f  aYored  the  increase  of  debt.    Councils  then,  on 
March  11,  1895,  adopted  this  ordinance:  "That 
a  system  of  waterworks  be  built  and  erected 
for  the  use  of  the  city  of  Meadville  for  the 
purpose  of  supplying  said  city  with  water,  and 
snch  persons  and  corporations  as  may  desire  the 
same;  to  be  made  and  completed  in  accordance 
with  the  plans  to  be  provided  by  the  civil  en- 
gineer of  the  city."    The  city  engineer  pre- 
pared plans  for  the  new  works,embracing  about 
22  miles  of  mains  to  be  put  down  on  the  streets 
and  alleys  of  the  city,  reaching  for  the  most 
part  all  the  consumers  of  water  supplied  by  the 
old  company.    Further,  the  city  entered  into  a 
contract  with  Chandley  Bros.  &  Co.  for  the 
construction  of  the  works  in  accordance  with 
the  plans  of  the  city  engineer;  the  price  to  be 
paid  l)ein^  $104,728,  not  including  cost  of  land 
for  pumpmg  station,  water  wells,  reservoir,  or 
ri^bt   of  way  through  private  land.     These 
plaintiffs  then  filed  this  bill  to  restrain  the  city 
from  carrying  out  the  contract,  they  averring 
in  said  bill  (1)  illegality  and  irregularity  of  the 
election  for  increase  of  debt;  (2)  that  the  pro- 
posed increase  of  debt  exceeded  the  constitu- 
tional limit  of  municipal  indebtedness;  (8)  that 
the  construction  of  municipal  works,  in  view  of 
the  contract  obligations  of  the  city  with  the 
Meadville  Water  Company,  was  without  au- 
thority of  law,  and,  even  if  the  power  existed, 
the  proposed  exercise  of  it  was  a  gross  abuse 
of  the  power.    The  city  filed  an  answer  deny- 
ing all  the  material  averments  of  plaintiffs' 
bin.   and  conclusions  of  law  therefrom,  and 
further  atilrmaiively  alleging  that  the  original 
contract  was  invalid,  not  being  authorized  by 
proper  ordinance,  and  tfierefore  was  not  bind- 
ing upon  the  city.    Bv  agreement  of  the  par- 
ties, Theodore  Lamb,  lEsq.,  was  appointed  ref- 
eree, to  report  facts  and  conclusions  of  law. 
fie  made  a  report,  and  on  the  facts  concludes 
(1)  that,   although  there  was  no  formal  or- 
dinance authorizing  the  contract,  the  city,  by 
subsequent  distinct,  unequivocal  acts,  runninir 
through  years,  had  ratified  it,  and  was  legally 
bound   bv  its  terms;  (2)  the  irregularities  at- 
tending tne  election  on  the  question  of  increase 
of  indebtedness  were  not  sufficiently  grave  to 
invalidate  it;   (3)  that  the  proposed  increase 
of  indebtedness  by  the  contract  with  Chandley 
Bros.  &  Co.  for  construction,  added  to  the  ex- 
isting bonded  indebtedness  of  the  city,  did  ex- 
ceed 7  per  cent  of  the  taxable  property,  and 
was  therefore  void,  being  in  violation  of  the 
Constitution;  (4)  that  the  citv  has  full  power 
to  make  the  contract,  if  the  debt  had  not  ex- 
ceeded the  constitutional  limit.    It  is  therefore 
suggested  that  an  injunction  issue  to  restrain 
the  city  from  further  proceeding  with  the  con- 
struction of  the  municipal  works.     Both  par- 
ties have  filed  exceptions  to  this  decree.     We 
fully  concur  in  the  referee's  finding  of  fact, 
and  approve  all  bia  conclusions  of  law,  except 
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the  tenth.  This  disposes  of  all  the  exceptions 
on  both  sides  but  the  plaintiffs'  fifth  exception, 
which  is  to  the  referee's  conclusion  that  the- 
city  had  power  to  make  the  new  contract,  not- 
withstanding its  liability  on  the  old  one.  It  ia 
perhaps  needless  to  say  that  the  question  raised 
is  not  altogether  free  from  difficulty,  and  we 
might  avoid  passing  upon  it  in  this  particular 
case;  but  the  same  question  is  already  before 
us  in  one  other  case,  and  like  circumstances, 
existing  in  perhaps  a  hundred  others,  involving^ 
millions  of  property,  may  raise  it  in  the  future. 
Therefore  our  plain  duty  is  to  pass  upon  it 
here.  We  have  had  the  aid  of  full  and  able 
argument  on  each  side.  The  full  bench  haa 
given  it  prolonged  and  complete  consideration 
in  all  its  aspects,  and  as  a  result  this  judgment 
is  fully  concurred  in  by  every  memtier  of  the* 
court. 

As  before  noted,  the  question  is  raised  bv 
the  referee's  tenth  coaclusion  of  law,  as  fol- 
lows: "(10)  In  the  opinion  of  the  referee,  the- 
rigbt  of  the  city  of  Meadville  to  build  water- 
works is  one  governed  by  legal  considerations 
alone.  Has  the  city  power  to  do  so?  If  so, 
the  works  may  be  constructed,  and  no  equitable- 
considerations  can  stay  her  hands.  When  the 
Meadville  Water  Companv  constructed  ita 
plant,  it  did  so  with  knowledge  that  the  city  had 
the  right  to  construct  waterworks  at  any  fime» 
and  it  was  bound  to  know  that  the  city  had. 
the  right  to  reconsider  its  determination  not 
to  do  so  at  any  time.  The  building  of  other 
works  may,  and  undoubtedly  will,  seriously 
affect  the  present  company,  but  the  loss  that 
may  occur  is  one  for  which  the  law  allows  no> 
compensation.  It.spems  to  me  that  the  casea 
of  LeHfiih  Water  Co.'tt  Appeal,  102  Pa.  515,  and 
Be  MiUmle,  162  Pa.  874,  fully  settle  this  doc- 
trine." 

The  general  borough  act  of  1851,  under 
which  Meadville  first  became  a  municipality, 
gave  authority  to  boroughs  to  *'  light  the 
streets,  Xo  provide  a  supply  of  water  for  the 
use  of  the  inhabitants,  ...  to  make  all- 
needful  regulations  for  the  protection  of 
pipes,  lamps,  reservoirs,  and  other  construc- 
tion or  apparatus,  and  to  prevent  the  waste- 
of  water  so  supplied."  This  clause  was  re- 
enacted  in  the  city's  special  charter  of  1866. 
with  the  addition  of  authority  to  supply  itself 
with  water  for  fire  purposes.  And  so  the 
authority  continued,  as  the  referee  finds, 
down  to  August  13.  1891,  when,  by  proper 
official  action,  it  accepted  the  provisions  of 
the  act  of  assembly  of  May  23.  1874,  provid- 
ing for  the  organization  and  government  of 
cities  of  the  third  class,  in  which  class  it  took 
its  appropriate  place.  That  act  authorizes- 
cities  of  this  class,  in  their  corporate  capacity, 
to  "supply  with  water  the  city  and  such  per- 
sons, partnerships,  and  corporations  therein 
as  may  desire  the  same,  at  such  prices  as 
may  be  agreed  upon  and  for  that  purpose 
have  at  all  times  the  unrestricted  right  to 
make,  erect,  and  maintain  all  proper  water- 
works, machinery,  buildings,  cisterns,  reser- , 
voirs,  pipes,  and  conduits  for  the  raising,  re- 
ception, conveyance,  and  distribution  of  water,, 
or  to  make  contracts  with,  and  authorize,  anr 
person,  company,  or  association  to  erect  all 
proper  waterworks,  machinery,  buildings,  cis- 
terns, reservoirs,   pipes,  and  conduits  for  th& 
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raisiDe,  receplion,  oonyeyaDce,  and  distribu- 
tion 01  water,  and  give  such  persons,  company, 
•or  association  the  exclusive  privilege  of  furn- 
ishing water  as  aforesaid  for  any  length  of 
time  not  exceeding  ten  years. "  The  fi  f  tieth  sec- 
tion of  the  same  act,  in  order  to  effect  the  pow- 
ers thus  given  more  fully,  authorizes  the  pur- 
>chase  by  the  city,  at  such  price  as  may  be 
aflrreed  upon,  of  the  rights,  privileges,  andfran- 
•chises  of  any  water  compan  v  then  in  operation, 
And  thereafter  to  exercise  all  the  powers  of  the 
^company  so  purchased.  The  63d  section  con- 
fers on  the  city  the  right  of  eminent  domain, 
«nd  authorizes  it  to  appropriate  such  land  and 
property  as  may  be  required  in  the  construc- 
tion of  waterworks.  The  corporation  act  of 
April  30,  1874,  gives  to  water  companies  the 
fight  to  introduce  into  boroughs  and  cities, 
wherever  they  may  be  located,  a  sufficient 
4Bupply  of  pure  water;  and,  when  completed, 
its  right  in  the  locality  covered  by  its  works  is 
exclusive,  until,  during  a  period  of  five  years, 
the  company  has  divided  among  its  stockhold- 
ers a  dividend  equal  to  8  per  cent  upon 
its  capital  stock.  Then  it  is  made  lawful, 
4ifter  twenty  years  from  the  introduction  of  the 
water,  for  the  municipality  to  become  the 
owner  of  the  waterworks,  by  paying  the  net 
•cost  of  erecting  and  maintaining  the  same, 
with  interest  thereon  at  the  rate  of  10  per  cent 
per  annum,  deducting  from  such  interest,  how- 
ever, any  dividends  theretofore  declared. 
Both  acts  were  passed  at  the  same  session  of 
the  legislature,  within  four  weeks  of  each  other. 
They  are  very  elaborate,  apparently  making 
provision  for  every  contingency  that  occurred 
to  the  legislative  mind  at  the  date  of  their  pas- 
sage; and  clearly,  from  the  proximity  in  dates 
of  their  discussion  and  enactment,  no  provision 
in  the  later  act  was  intended  to  repeal  the  first 
<lirectly  or  by  repugnancy.  In  Smith  v. 
People,  47  N.  T.  380,  is  this  apt  language,  ap- 
plicable to  such  facts:  ''Statutes  enacted  at  the 
4»ame  session  of  the  legislature  should  receive  a 
"Construction,  if  possible,  which  will  give  ef- 
fect to  each.  They  are  within  the  reason  of 
the  rule  governing  the  construction  of  statutes 
4n  pari  materia.  Each  is  supposed|to  speak  tbe 
mind  of  the  same  legislature,  and  the  words 
used  in  each  should  be  qualified  and  restricted, 
if  necessary,  in  their  construction  and  effect  so 
■as  to  give  validity  and  e;ffect  to  every  other  act 
passed  at  the  same  session." 

Here,  then,  plainly,  were  two  distinct  meth- 
ods by  which  the  municipality  could  supply  its 
oitizens  with  water.  By  putting  either  method 
in  operation  the  same  end  was  accomplished; 
that  is,  the  supplying  of  the  citizens  with 
water.  There  is  no  repugnancy  in  the  provi- 
sions of  the  two  acts,  on  tbe  assumption  that 
one  or  the  other  alone  will  be  adopteid  to  effect 
the  purpose.  There  will  be  a  decided  repug- 
nancy in  tbeir  operation  if  both  be  put  at  work 
•at  the  same  time  to  effect  that  purpose.  If  any- 
thing be  manifest,  it  is  that  if  two  water  mains 
be  laid  side  by  side  on  the  same  street,  equally 
■accessible  to  the  householder  on  each  side,  con- 
veying double  the  quantity  needed,  with 
<iouble  sets  of  hydrants,  pumping  stations,  of- 
^ces,  salaries,  and  expenses,  one  or  the  other 
must  be  abandoned^  No  community  will  pay 
double  for  any  article  of  necessity  or  luxury. 
If  the  property  bolder  must,  by  compulsory 
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taxation,  support  tbe  municipal  system,  be  wfll 
not  voluntary  support  the  private  oorporatioii 
system.    Such  a  confiict  of  interests  will  foeTi- 
tably  bankrupt   the   system    which    depends 
on   the   voluntary  patronage  of   the  public. 
We  hesitate  to  assume— every  court  is  bound 
to  hesitate  long  before  assumine — that  tbe  leg- 
islature intends,  by  grants  to  distinct  corpora- 
tions for  public  purposes,  that  there  shall  arise 
such  conflict  in  the  exercise  of  tbe  franchises  as 
will  result  in  the  practical  destruction  of  prop- 
erty of  an^  citizen  without  compensation.     It 
is  a  cardmal  rule  of   construction,    between 
older  and  younger  grants  of  franchises,  that 
the  sovereign  does  not  intend  that  the  younser 
shall  infringe  on  the  older;  but  to  a&sume  that 
these  franchises  can  be  in  existence  and  in.  op- 
eration at  the  same  time  is  to  assume  that  the 
commonwealth  has  granted  precisely  the  same 
thing  to  the  munidpality  that  it  had  alreadj^ 
granted  to  the  water  company,  for,  in  a  busi- 
ness view,  the  contemporaneous  exercise  of  the 
franchises  is   impossible.    Therefore,  in    ap- 
proaching the  consideration  of  the  words  of  the 
acts,  the  judicial  mind,  at  the  start,  roust  in- 
cline against  the  conclusion  of  the  learned  ref- 
eree.    Consider,  then,  tbe  words  of  clause  9  of 
the  20th  section  of  the  act  of  May  23,  1874. 
The  city  is  '*to  have  at  all  times  the  exclusive 
right  to  supply  itself  with  water,  and  such 
persons,  partnerships,  and  corporations  at  such 
prices  as  may  be  agreed  upon."    This  is  the 
grant  by  tbe  commonwealth  of  the  power  or 
authority  to  its  creature,  the   municipsliiy, 
which  without  the  grant  was  helpless,  in  this 
purely  commercial  matter.    It  was  not  an  ex- 
ercise of  governmental  power,  which  would  be 
implied  from  the  mere  creation  of  a  municipal- 
ity.   In  Western  Sav.  Fund  Soc  v.  Philadel- 
phia, 31  Pa.  185,  this  court,  in  discussing  this 
question,  adopted  this  language:    **A8  a  local 
sovereign,  it  [the  city]  had  no  authority  to  en- 
ter into  the  busincM  of  manufacturing   and 
.selling  gas.  for  its  sovereignty  did  not  extend 
to  such  subjects,  any  more  than  it  did  to  al- 
most any  other  manufacture.    It  is  true,  a  mu- 
nicipal corporation  is  not  bound  by  any  en- 
gairement  which  prevents  a  discharge  of  the 
uties  imposed  upon  it  by  its  organic  law.  for 
the  plain  reason  that  such  engagements  are  con- 
trary to  law.    But  when  such  a  corporation 
engages  in  things  not  public  in  their  nature,  it 
acts  as  a  private  individual,  no  longer  legislates, 
but  contracts,  and  is  as  much  bound  by  its  en- 
gagements as  is  a  natural  person.     The  distinc- 
tion between  public  duties  and  private  busi- 
ness is  wide    and    obvious."    Therefore    the 
grant  specifically  of  the  means  by  which  the 
power  may  be  executed  is  given.    It  shall  have 
the  unrestricted  right  to  erect  and  maintain 
proper  waterworks,  machinery,  buildings,  and 
reservoirs,  to  convey  and  distribute  tbe  water. 
First  is  the  exclusive  power  to  supply  itself, 
and  then  tbe  powers  incident  to  and  necessary 
to  make  the  first  power  effective.  To  have  grant- 
ed the  ri^ht  only  to  supply  itself  would  have 
left  adoubtfulimplicaiion, as  to  whether  itmi^ht 
erect  its  own  works,  or  should  buy  its  supply 
from  corporation  dealers  in  water.    But  after 
the  grant  of  tbe  right  to  supply,  and  tbe  one 
method  of  exercising  the  right,  it  occurs  to  the 
legislative  mind,  as  all  such  grants  are  strictly 
construed,  and  this  prescribes  but  one  method. 
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tbat  the  city  may  be  that  up  to  that  one.    The 
le^islatare,  oolj  twenty-four  days  before,  had 
enacted  that  water  companies  might  be  author- 
ized to  supply  water,  and  should  hare  power 
to  erect  aod  maintain  all  works  and  machinery 
necessary  and  proper  for  raising  and  introduce 
iog  into  the  town,  borough,  ciW,  or  disirici 
where  they  may  be  located  a  sufDcient  supply 
of  pure  water.    Here  was  another  kind  of  cor- 
poration than  muoictpal,  empowered  to  conyey 
and  distribute  water  to  cities  and  towns.    The 
city   may    not  desire   to  erect  and  manage 
its  own  waterworks;  may  prefer  to  purchase 
water.     Then  comes  the  grant  of  a  second 
method  of   supplying  itself  with  water:  "Or 
to  make  contracts  with  and  authorize  any  per 
sons,  company,  or  association"  to  convey  and 
distribute  the  water  for  any  length  of  time  not 
exceeding  ten  year&     The  primary  grant  was 
the  power  to  supply;  the  secondary  one,  the 
grant  of  two  distiiyit  methods  of  exercising  the 
power,  either  of  which  might  be   adopted. 
There  was  no  grant  of   power  to   put  tK>th 
methods  in  operation  at  the  same  time;  for 
once  the  power  has  been  exercised  to  supply 
the  city,  by  contract,  through  another  creature 
of  the  same  sovereign,  then  the  municipal  func- 
tion has  passed  from  the  city,  and  must  be 
performed    by  the   other  contracting  party, 
which  last  baa  rights  and  obligations  imposed 
upon  H  by  law,  as  clearly  defined  and  as  ca- 
pable of  enforcement  as  thotie  of  the  city.    As 
long  as  the  city  keeps  within  the  scope  of  its 
powers  to  bargain,  it  must  stand  by  the  bar- 
gain, the  same  as  an  individual.    We  do  not 
doubt  that  the  legislature  could,  by  the  act  of 
May  28.   1874,  have  granted  to  the  city  the 
right  to  change  back  and  forth  from  one  method 
of  supply  to  the  other,  as  whim  or  interest 
might  dictate.     It  is  sufficient  to  say  that  it 
did  not  do  so.    This  view  of  the  scope  of  leg- 
islation on  this  subject  accords  with  the  known 
facts.    A  municipality,  in  its  beginnings,  is  per- 
haps not  financially  strone,  or  its  debt  may  ap- 
proach the  constitutional  limit  so  closely  that 
it  cannot  borrow.    Nevertheless  the  low  state 
of  its  financial  condition  does  not  render  less 
urgent  the  necessity  of  a  water  supply.  It  can  ob- 
tain it  in  but  one  way, — by  contract  with  those 
who  have  the  money,  and  are  willing  to  invest 
their  private  capital  in    the   construction    of 
waterworks.    The  legislature  knew  that  capital 
would  not  benn vested  in  such  an  enterprise  if 
Id  the  future  it  were  liable  to  confiscation  by 
competition  with  a  public  enterprise  operated 
from  a  municipal  treasury  capable  of  replen- 
l»>hment  from  the  pocket   of   the   taxpayer. 
That  fact  suggested  clause  7  of  the  corporation 
act.    The   municipality   will    not  be  forever 
poor.    The  time  will  come  when  it  will  be  of 
tinaucial  /ibility  to  own  and  operate  its  own 
works.    The  very  fact  of  haying  a  supply  of 
water  on  an  investment  of  private  capital  has 
tended  to  stimulate  its  growth,  and  to  largely 
appreciate   the    value    of    taxable  property. 
Therefore,  says  the  legislature:    **It  shall  be 
lawful  at  any  time  after  twenty  years  from  the 
introduction  of  water  or  gas,  as  the  case  may 
he,  into  any  place  as  aforesaid,  for  the  town, 
borough,  city,  or  district  in  which   the  said 
^company   shall    be    located,    to    become  the 
owners  of  said  works,  and  the  property  of  said 
company,  by  paying  therefor  the  net  cost  of 
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erecting  and  maintaining  the  same,  with  inter- 
est thereon,  at  the  rate  of  10  per  centum  per 
annum,  deducting  from  said  interest  all  divi- 
dends theretofore  declarsd:  provided,  that 
nothing  in  this  section  contained  shall  author- 
ize a  company  incorporated  under  the  provi- 
sions of  this  act  to  construct  gas  or  waterworks 
within  the  limits  of  any  municipality,  when 
gas  or  waterworks  shall  have  been  constructed 
by  said  municipality,  without  the  lawful  con- 
sent of  the  corporate  authorities  thereof:  and 
provided  further,  that  the  court  of  common 
pleas  of  the  proper  county  shall  have  jurisdic- 
tion and  power  upon  the  bill  or  petition  of  any 
citizen  using  the  gas  or  water  of  any  of  said 
companies  to  hear,  inquire,  and  determine  as 
to  the  charges  thereof  for  gais  or  water  so  furn- 
ished, and  to  decree  that  the  said  bill  be  dis- 
missed, or  that  the  charges  shall  be  decmsed, 
as  to  the  said  court  tdbj  seem  just  and  equi- 
table, and  to  enforce  obedience  to  their  decrees 
by  the  usual  proce^." 

It  is  correct,  as  argued  by  defendants,  that 
this  clause  is  repealed  by  tbe  act  of  May  23, 
18B0;  but  as  between  these  contractinit  parties, 
whose  rights  vested  at  the  date  of  the  contract, 
the  subsequent  act  could  not  devest  them.  If 
the  act  of  1874  had  provided  that  tbe  works 
should  be  taken  at  their  actual  value,  and  then 
had  enacted  a  merely  different  form  of  pro- 
cedure to  ascertain  the  value,  the  contract  right 
would  not,  perhaps,  have  been  affected  by  the 
act  of  1880.  But  here  the  value  is  a  fixed  one, — 
the  net  cost,  with  interest  at  10  per  cent  per 
annum,  deducting  dividends.  The  result  is 
one  of  computation.  There  is  no  room  for  dis- 
cretion or  judgment,  which  may  be  exercised 
under  one  form  of  proceeding  as  well  as  an- 
other. Both  the  contracting  parties  must 
be  conclusively  presumed  to  have  had  in 
view  the  law  which  empowered  them  to  con- 
tract, and  which  became  part  of  the  contract. 
A.t  the  end  of  twenty  years  the  defendants  have 
a  rieht  to  take  the  works  at  a  price  fixed  by 
tbe  law,  and  that  is  one  of  computation.  True, 
as  to  the  city,  the  taking  of  the  works  is  only 
permissive.  It  is  not  bound  to  take  them; 
while,  if  the  city  demands,  plaintiffs  are  bound 
to  surrender  them.  But,  if  tbe  city  does  not 
choose  to  become  the  owner  of  the  works  in 
the  mode  pointed  out  in  the  act,  it  has  no 
power  to  destroy  their  value  by  duplicating 
them  at  tbe  expense  of  the  taxpayers. 

As  to  the  question  raised  by  clause  8,  we  de- 
cline to  discuss  it,  as  it  has  no  bearing  on  tbe 
one  before  us.  It  will  be  time  enough  for  that 
when  two  private  corporations  seek  to  exercise 
their  franchises  in  the  city  at  the  same  time. 

The  argument  that  by  this  construction  the 
citizens  are  in  the  power  of  a  private  corpora- 
tion, having  the  sole  authority  to  determine 
the  price,  quantity,  and  quality  of  the  water 
supply,  is  completely  answered  by  the  second 
proviso  to  clause  7,  and  subsequent  legislation 
regulatiug  the  conduct  of  water  compHuies. 
Brpmer  v.  Butl&r  Water  Co.  172  Pa.  489;  Com., 
McUormick,  v.  Russdl.  Id.  606.  The  two  casea 
cited  by  the  referee  as  sustaining  his  decision 
{lAHiigh  Water  Co  *s  Appeal,  102  Pa.  515.  and 
Re  MiUmle,  162  Pa.  874),  are  in  apparent  con- 
flict with  this  judgment;  and  tbe  language  of 
the  court,  to  some  extent,  in  both  cases,  would 
lead  to  a  different  conclusion  from  tbe  one  to 
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wbicb  we  have  come.  Tbe  first  case,  on  its 
facts,  however,  is  not  tbe  same  as  this.  By  a 
supplement  to  tbe  act  incorporating  tbe  bor- 
ough of  Easton,  March  12,  1867,  tbe  town 
council  was  authorized  to  construct  and  pro- 
vide waterworks,  and  elect  water  commission- 
ers. Then,  by  another  supplement,  April  15 
of  the  same  year,  the  borough  was  authorized 
to  construct  or  purchase  waterworks.  In  this 
case  the  municipality  had  by  these  special  acts, 
with  tbe  consent  of  the  majority  of  voters,  tbe 
authority  to  erect  its  own  waterworks;  and 
this  special  legislation  constituted  part  of  its 
corporate  power,  antedating  the  present  Con- 
stitution and  tbe  acts  of  1874.  By  tbe  sched- 
ule to  the  Constitution  it  is  declared:  '*A11 
laws  in  force  in  this  commonwealth  at  the  time 
of  the  adoption  of  this  Constitution,  not  incon- 
sistent therewith,  and  all  rights,  actions,  prose- 
cutions and  contracts,  shall  continue  as  if  this 
Constitution  had  not  been  adopted."  It  was 
held  that  the  authority  conferred  by  the  special 
acts  of  1867  was  not  taken  away  by  tbe  act  of 
1874  giving  tbe  exclusive  right  to  the  water 
company.  When  it  is  noticed  that  tbe  contro- 
yersy  turned  on  the  repeal  or  nonrepeal  of  tbe 
special  acts,  and  whether  the  borough  had,  by 
inaction  under  tbe  special  law,  lost  its  ri^bt  to 
construct  municipal  waterworks,  the  distinc- 
tion between  that  case  and  the  one  before  us  is 
obvious.  Without  adverting  to  what  was  said 
by  Justice  Paxson  in  delivering  the  opinion, 
and  considering  only  what  was  decided,  there 
is  no  conflict  between  that  case  and  this.  In 
Re  Milhale,  $upra,  it  was  assumed  by  all  par- 
ties in  tbe  court  below,  and  by  tbe  learned 
judge  of  that  court,  that  the  authority  of  tbe 
municipality  to  violate  its  contract  existed. 
On  the  appeal  tbe  point  pressed  in  this  case 
was  scarcely  touched  upon  in  tbe  argument. 
With  the  greatest  reluctance  on  the  part  of 
every  member  of  this  court,  the  decree  of  tbe 
court  below  was  affirmed.  That  reluctance 
is  expressed  in  no  doubtful  language  by  our 
Brother  Green,  who  delivered  tbe  opmion.  In 
fact,  it  was  assumed  by  all  counsel  and  both 
courts  that  LeJiigh  Water  Co.'s  Appeal,  supra^ 
was  decisive  of  the  contention  on  that  point, 
and  the  case  went  against  the  water  company 
on  other  grounds.  It  was  a  mistake.  We  now 
are  glad  of  the  opportunity  for  correction, — 
especially  so  because  the  example  of  Millvale 
borough  seems  to  have  misled  other  munic- 
ipal corporations  to  adopt  the  same  course 
of  action.  Luzerne  Water  Co.  v.  Tobp  Greek 
Water  Co.  148  Pa.  568,  also  cited  by  defend- 
ants, was  a  controversy  between  two  rival 
companies,  and  tbe  power  of  tbe  municipality 
did  not  come  in  question. 

Therefore  in  this  case  we  are  of  opinion,  for 
the  reasons  given,  that  the  fifth  exception  to 
the  learned  referee's  tenth  conclusion  of  law 
should  be  sustained,  and  it  is  decreed  ac- 
cordingly. Further,  it  is  directed  that  tbe  said 
defendants  and  each  and  every  of  them,  be 
restrained  by  a  permanent  injunction  from 
entering  into  contract  for  the  construction  of 
waterworks  in  accordance  with  tbe  plans 
prepared  by  tbe  city  civil  engineer  as  aforesaid. 
It  is  further  ordered  that  defendants  pay  tbe 
costs  of  this  proceeding.  * 
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NORTHERN  CENTRAL  RAILWAY  COM- 

PANT,  Appt,, 

V. 

HARRISBURG  &  MECHANIC8BDRO 
ELECTRIC  RAILWAY  COMPANY  etoL 

(177  Pa.  14&I 

1.  Antoorlty  to  »  ■ti'eot-raJlirmy  eom- 
pany  to  crosm  any  rallr«MMl  operated  br 

steam  or  otherwise  does  not  give  power  to  cross 
elsewhere  than  at  points  where  the  railroad  is 
crossed  hj  a  street  or  btirhway  wben  other  seo- 
tions  of  the  street-railway  charter  confine  tbe 
adoption  of  its  route  to  established  streets  and 
public  hijjrhways. 

8.   A  railroad  ri^ht  of  way  is  property 

which  the  company  may  protect  from  on  lawful 
invasion  by  a  street-rHllroad  company  wbicb 
seeks  to  establish  a  crossinff  orer  it. 

8.  Constractiiiif  a  street  rail^ray  oo  a 
▼iaduct  100  feet  long  and  22  feet  hiffb  over  a. 
railroad  coropany^s  right  of  way,  and  operatiair 
cars  thereon,  are  such  an  invasion  of  tbe  righm- 
of  the  railroad  company  as  will  entitle  it  to  maiA-> 
tain  a  suit  to  restrain  it. 

(October  S.  1800.) 

A  PPEALby  complainnnt  from  a  decree  of  tbe 
il  Court  of  Common  Pleas  for  Cumberland. 
County  dismissing  a  bill  filed  to  enjoin  defend- 
ants from  crossing    plaintiff's  right  of  way. 
Rexer^d. 

Tbe  facts  are  stated  in  tbe  opinion. 

Messrs,  Edward  B.  Watts,  W,  F» 
Sadler*  and  John  Hays*  for  appellant: 

There  was  no  right  to  cross  land  held  in  fee. 

Fennsylcania  R.  Co,  v.  Montgomery  Count jf- 
Pass.  R.  Co,  167  Pa.  62,  27  L.  R   A.  766:  Le- 
high Coal  <fe  N.  Co,  ▼.  Inter-County  Street  K 
Co,  167  Pa.  75. 

Tbe  Northern  Central  Hallway  Company 
has  not  only  the  same  right  as  a  priyate  per- 
son to  be  compensated  for  injury  to  tbe  land 
held  by  it  in  fee,  which  tbe  defendant  proposes 
to  cross,  but  it  also  has  such  property  or  owner- 
ship in  its  right  of  way  as  cannot  be  appropri- 
ated to  public  use  without  its  consent,  unless 
provision  be  made  for  compensatioo  for  the 
damages  suffered. 

Pennsylvania  S.  V.  R.  Co.  ▼.  Reading  Paper 
Mills,  149  Pa.  18:  Potts  v.  Quaker  City  EUv. 
R,  Co.  161  Pa,  396;  Pittsburgh.  Ft.  W.  d  a 
R.  Co,  V.  Peet,  lo2  Pa.  488, 19  L.  R.  A.  467;. 
Pitteburgh  Junction  R,  Co's  Appeal.  122  Pa. 
511;  Old  Colony  A  F.  R.  Oo.  v.  Plymouth 
County,  14  Gray,  155. 

It  was  improper  to  begin  tbe  construction  or 
the  defendant's  railway  without  the  consent 
of  all  the  owners  of  land  tbrougl^  which  it 
passed  or  which  abutted  on  the  roads  over 
which  it  is  proposed  to  build  tbe  same.  Tbe 
defendant  did  not  have  the  consent  of  all  such 
owners. 

Lehigh  Coal  d  Jf.  Oo,  ▼.  Inter-County  Street 
R,  Co,  supra. 

Note.— For  croeslnv  a  railroad  by  a  street  raiU 
way  without  compt^nsatloo  to  tbe  railroad  com- 
pany, see  Cblcatro,  B.  &  Q.  R.  Co.  v.  West  Gbicago 
Street  R.  Co.  (HI.)  80  L:  R.  A.  48S.  and  note^  ^r 
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Jf««r«.  A.  G.  Miller  and  J.  W.  Wetael* 
"tfor  appellees:  ^ 

Suilding  on  township  roada  !•  recognized  by 
"^he  Constitution. 

^n.  17,  §  9;  Gettysburg  BattUfidd  Amo.  ▼. 
Getty^urg  Electric  R.  Co,  2  Pa.  Diet.  R.  659; 
-OiUeite  ▼.  Chester  dt  M.  B,  Co,  Id.  450:  P^nn- 
^ylcania  R,  Co,  v.  Montgomery  County  Pats,  R, 
Ci>.  3  Pa.  Dist.  R.  58;  Union  Street  R.  Co.  v. 
H^isieton  d  N,  8.  Electric  R.  Co.  154  Pa.  422; 
T^ifmonth  Tufp.  v.  Chestnut  HiU  AN.R.C0. 168 
i*a.  181. 

A.  railroad  is  a  highway — a  public  highway — 
«iici  is  not  held  for  all  purposes  as  private 
property. 

Pittsburgh  db  C,  R,  Co.  t.  Soutfiwest  Penn- 
^»irania  R.  Co.  77  Pa.  173. 
I  ^  The  Constitution  of  the  state  permits  cross- 


Const.  1874,  art.  17,  §  1;  Junction  R,  Co,  ▼. 
J^hiladeipfiia,  88  Pa.  424. 

The  learned  court  properly  said  that  it  was 
not  within  its  province  to  question  the  fran- 
•oliise  granted  by  the  state. 

Turnpike  Co,  v.  Jenkintown  Electric  R,  Co. 
«nd  Plymonth  Twp.  ▼.  Chestnut  EiU  A  N.  R. 
Co,  4  Pa.  Dist.  R  8. 

It  loatlers  not,  so  far  as  the  right  to  cross 
•steam  railroads  is  conferred  by  act  May  14, 
18^,  §  18,  whether  the  land  occupied  by  the 
-railroad  company  for  railroad  and  track  pur- 
poses is  held  by  easement,  as  it  is  commonly 
•called,  or  in  fee  simple.  It  is  the  possession 
lor  railroad  purposes,  .which  prevails,  and  not 
aa  to  how  the  right  of  possession  was  obtained. 

Junction  R.  Co,  v.  Philadelphia,  supra. 

By  virtue  of  act  May  14,  1889.  §  18,  elec- 
tric railways  may  cross  steam  railroads,  and 
that,  too,  without  compensation,  etc.,  and  the 
:said  act  Is  constitutional. 

Loekhart  v.  Craig  Street  R.O0.S  Pa.  Co.  Ct. 

470,  189  Pa.  419;  Delaware,  L.  S  W.  R,  Co.  v. 

Wilkesbarre  S  W,  S.  R.  Co,  1  Pa.  Dist.  R  627. 

This  right  to  occupy  the  turnpikes  and  cross 
•steam  railroads  is  absolute  by  virtue  of  the  act 
of  1889,  and  if  the  said  railroads  feel  aggiieved. 
or  that  conditions  to  preserve  their  rights  and 
safety  of  the  public  are  necessary,  an  appeal 
oan  be  made  to  the  court  under  the  act  of  June 
19,  1871. 

Delaware f  L.  d  W.  R,  Go,  y,  Wilkesbarre 
4lh  W.  S.  R.  Co.  supra;  Pevnsyhania  R,  Co,  v. 
Bmddock  Electric  R.  Co,  152  Pa.  116. 

The  right  to  cross  another  railway  or  rail- 
road is  expressly  given,  and  prior  consent  is 
•not  needed. 

Citizen^  Pass.  R.  Co.  v.  East  Harrisburg 
Pass,  R.  Co.  164  Pa.  274. 

The  court  found  that  appellant  would  not  be 
injured  nor  interfered  with  in  tbe  operation  of 
iis  railroad  by  an  overhead  crossing  as  contem- 
plated, and  tnerefore  there  was  no  necessity  to 
make  an  order  defining  conditions  ubder  the 
-^ict  of  1871. 

Delaware,  L.  db  W,  R.  Co,  ▼.  Wilkesbarre  db 
W.  a.  R.  Co.  supra. 

Railways  may  diverge  for  a  short  distance 
where  the  conformation  of  the  service  or  the 
position  of  streams  makes  it  necessary  in  order 
to  avoid  discomfort  or  danger  to  the  traveling 
public. 

Rahn  Twp,  t.  Tamaqua  dt  L,  Street  R,  Co, 
167  Pa.  84. 

^  L.  R  A, 


The  right  of  electric  passenger  railways  In- 
corporated under  the  act  of  1889  to  occupy 
county  roads  with  consent  of  local  authorities 
has  been  recognized. 

Gettysburg  Battlefield  Asso,  ▼.  QfVyshurg 
Electric  R,  Co,  2  Pa.  Dist.  R.  659;  QiOetle  v. 
Chetter  db  M.R,  Co,  Id.  450;  Pennsylcania  R. 
Co.  y.  Montgomery  County  Pass.  R.  Co.  3  Pa. 
Dist.  R  58;  Union  Street  R.  Co.  v.  Uazleton  db 
N,  S.  Electric  R,  Co,  154  Pa.  432;  Plymouth 
Twp.  w.  Chestnut  EiU  db  N.  R.  Co,  168  Pa.  181. 

Sterrett»  Ch.  J.,  delivered  the  opinion  of 
the  court: 

It  is  unnecessary  to  consider  all  the  questions 
presented  by  this  record.  Such  of  them  as  are 
worthy  of  notice  have  been  referred  to,  at  least 
briefly,  by  the  learned  president  of  the  com- 
mon pleas  in  his  opinion,  findings  of  fact,  and 
conclusions  of  law  sent  up  with  the  record. 
The  general  and  controlling  question,  however, 
is  whether  a  company  chartered  under  the 
street  railway  act  of  May  14, 1889  (Pub.  Laws, 
211),  has  tbe  right  to  construct,  maintain,  and 
operate  its  ros^  across  the  lines  of  a  steam- 
railroad  company,  without  the  consent  and 
against  the  protest  of  the  latter,  at  a  point 
where  its  roadway  is  not  crossed  by  a  public 
highway.  The  answer  to  this  question  must, 
of  course,  be  sought  for  in  the  expressly 
granted  or  necessarily  implied  powers  and 
authority  with  which  the  streetrailway  com- 
pany has  been  invested  by  tbe  law  under  which 
It  was  created,  and  subject  to  which  it  con- 
tinues to  exist.  If  the  right  referred  to  can- 
not be  found  therein,  it  necessarily  follows  that 
the  question  must  he  answered  in  the  negative. 
Section  1  of  the  act  of  1889  provides  "that  any 
number  of  persons,  not  less  than  five,  ma^ 
form  a  company  for  the  purpose  of  con- 
structing, maintaining,  and  operating  a 
street  railway  on  any  street  or  highway 
upon  which  no  track  is  laid,  or  authorized 
to  be  laid  or  to  be  extended  under  any 
existing  charter,  with  the  privilege  of  so 
much  of  any  street,  used  or  authorized  to  be 
used  under  any  existing  charter.as  is  hereinafter 
provided,  for  public  use  in  the  conveyance  of 
passengers,  by  any  power  other  than  bv  loco- 
motive; and  for  that  purpose  may  make  and 
sign  articles  of  association,  in  which  shall  be 
stated  .  .  .  tbe  streets  and  highways  upon 
which  the  said  railway  is  to  be  laid  and  con- 
structed," etc.  Section  4,  authorizing  exten- 
sions and  branches,  declares  that  * 'the  act  of  the 
company  authorizing  any  extension  or  branch 
shall  distinctly  name  the  streets  and  highwaj^s 
on  which  said  extension  or  branch  is  to  be  laid 
or  constructed."  It  also  provides  that  "no  ex- 
tension or  branch  shall  be  constructed  on  any 
street  or  highway  upon  which  a  track  is  laid 
or  authorized  under  any  exlstiug  charter  ex- 
cept as  hereinafter  provided."  Section  14  au- 
thorizes the  "use  of  such  portion  of  the  track 
of  any  other  company,  already  laid  down,  as 
may  be  necessary  to  construct  a  circuit  upon  its 
own  road  at  tbe  end  thereof."  The  length  of 
track  to  be  thus  used  "only  with  the  con- 
sent of  the  local  authorities  of  ihe  city, borough, 
or  township,  in  no  event,  shall  exceed  500  feet 
of  single  track."  It  also  prescribes  the  mode 
in  which  compensation  for  such  use  shall  be 
made,  etc.    The  next  section  declares:    '*No 
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Street  passenger  railway  shall  be  coDstructed 
by  aoy  company  incorporated  under  this  act 
within  the  limits  of  any  city,  borough,  or 
township  without  Hm  coosent  of  the  local  au- 
thorities thereof,  nor  shall  any  street  railway 
he  incorporated  hereunder  which  shall  not 
have  a  cootinuous  route  from  the  beginning 
to  the  end,  forming  a  complete  circuit  with  its 
own  track,  excepting  the  500  feet  to  be  used 
under  §  14."  Section  17  authorizes  the  occu- 
pation  and  use  of  turnpikes,  not  exceeding  suf- 
ficient width  for  two  tracks,  and  requires  that 
compensation  for  such  use  shall  be  first  made 
to  the  owner  or  owners  of  such  turnpike  or  turn- 
pikes, in  the  mode  prescribed  in  §  14,  aforesaid. 
With  the  exception  of  above-mentioned  re- 
stricted and  qualified  rights  to  use  a  small  sec- 
tion of  another  company's  track  in  forming  a 
circuit,  and  to  occupy  and  use  l<^ngitudinal 
strips  of  turnpikes,  etc.,  street-railway  com- 
panies chartered  under  said  act  are  certainly  not 
in  express  terms  invested  with  an^  other  power 
or  authority  in  the  nature  of  emment  domain. 
Indeed,  the  specific  grant  of  these  qualified 
rights  is  strongly  indicative  of  legislative  inten- 
tion to  withhold  from  such  companies  every 
other  power  of  eminent  domain.  This  con- 
clusion is  further  fortified  by  the  provisions 
intended  to  restrict  them  to  establish  streets 
and  highways  as  the  location  of  their  main 
lines,  extensions,  and  branches.  As  we  have 
seen,  their  right  to  construct,  maintain,  and 
operate  street  railwavs  is  specifically  limited  to 
existing  streets  and  highways.  Tbe  names  of 
the  streets  and  highways  selected  by  them 
must  be  stated  in  each  company's  articles  of  as- 
sociation. In  the  recorded  action  of  tbe  com- 
pany exercising  the  branching  power,  etc  ,  au- 
thorized by  tbe  act,  it  must  also  "distinctly 
name  tbe  streets  and  highways  on  which  said 
extension  or  branch  is  to  be  laid  or  constructed." 
In  brief,  in  the  selection  or  adoption  of  the 
route,  either  of  their  main  line  or  of  any  exten- 
sion or  branch  thereof,  they  are  expressly  con- 
fined to  established  streets  or  other  h  venues  in 
cities  and  boroughs,  and  to  public  highways  in 
townships,  subject  to  such  further  restrictions, 
even  as  to  them,  as  are  specified  in  the  act. 
Outside  of  and  beyond  the  restricted  power 
and  authority  as  to  selection  and  adoption  of 
a  route,  etc.,  thus  granted,  they  are  not  in- 
vested with  any  other  authority  in  that  regard 
except  such  as  mav  be  necessarily  implied. 
Without  ignoring  the  well-settled  rules  appli- 
cable to  the  construction  of  charters,  it  is  im- 
possible to  reach  any  other  conclusion  than 
that  the  legislature,  in  this  carefully  drawn 
and  well  guarded  act,  intended  to  withhold 
from  companies  chartered  thereunder  every- 
thing in  the  nature  of  a  roving  commission 
under  which  they  might  assert  the  right  to  lo- 
cate, construct,  and  operate  street  railroads 
wherever  they  pleased.  It  was  successfully 
contended  in  tbe  court  below  that  the  author- 
ity given  in  §  18  of  the  act  **to  cross  at  grade 
diagonally  or  transversely,  anv  railroad  oper- 
atea  by  steam  or  otherwise,"  is  general  in  its 
application,  and  confers  an  unaualifled  right 
to  cross  a  steam  railroad  anywnere.  without 
regard  to  whether  there  is  an  established  street 
or  highway  crossing  at  the  same  point  or  not. 
This  is  a  grave  mistake.  As  we  have  seen, 
location,  construction,  and  operation  of  street 
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railways  are  authorized  only  on  eatablfahed 
streets  and  highways.  Section  18  is  evidently 
predicated  of  that  fact,  and  hence  the  author- 
ity therein  granted  is  necessarily  applicable 
only  to  crossmgs  at  points  where  the  railroad  i» 
crossed  by  a  street  or  highway.  In  other 
words,  it  refers  only  to  crossing  at  a  point 
where  the  street  or  highway  on  which  the 
street  railway  is  located  crosses  the  steam  rail- 
road. To  hold  otherwise  would  not  only  he 
contrary  to  the  manifest  intention  of  the  legis- 
lature, but  it  would  involve  the  constitution- 
ality of  the  eighteenth  section. 

As  to  the  property  on  which  the  alleged  tres- 
pass was  threatened,  the  learned  trial  judge 
found  that  *'at  the  place  of  crossing  plaintiff 
has  a  right  of  way  60  feet  in   width,  and  an 
adjoining  strip  of    land  20  feet  wide,  which, 
was  acouired  by  deed:"    and    in    sustaining 
plaintiff's  eighteenth  and  nineteenth  exceptions 
to  his  previous  rulings  he  further  found  that 
said  SOfoot-wide  strip  of  land  owned  by  it  ia 
fee,  that  prior  to  filing  tbe  bill  defendant  com- 
pany attempted  to  cross  plaintiff's  land  and' 
right  of  way  at  tbe  point  in  question,  and  that 
plaintiff  had  reason  to  apprehend  that  such  at- 
tempt was  imminent,  etc.;  but.  in  view  of  tbe- 
facts,  as  he  found  tbem,  he  held  as  matter  of 
law  that  plaintiff's  right  of  way  and  owner- 
ship in  fee  of  said  strip  of  land  were  imma- 
terial; that  the  right  to  cross  plaintiff's  rail- 
road, etc..  at  an  elevation  of   about  22  feet 
above  the  surface  of  Its  tracks  was  conferred 
upon  the  Harrisburg  &.Mechanic8burg  Elec- 
tric Railway  Company  by  ^  18  of  the  act,  and 
then  said:     '*Tbe  long,  narrow  piece  of  land 
referred  to,  which  is  held  in  fee,  is  essentiallr 
part  and  parcel  of  the  railroad,  just  as  muctv 
so  as  the  easement  which  it  adjoins,  and  the 
right  to  cross  it  is  as  clearly  given  as  is  tbe 
right  to  cross  the  easement."    For  reasons  al- 
ready suggested,   we    think    he    was  clearly- 
wrong  in  this.     Aside  from  the  ownership  in 
fee  of  the  20-foot-wide  strip,  the  plaintiff  has  a 
substantial  property  interest  in  its  right  of  way 
which    the   defendant    is  bound   to  respect. 
While  that  interest  cannot  be  called  a  fee.  it  i9 
a  species  of  title  that  has  some  of  the  incidents 
of  an  estate  in  land.     As  was  well  said  by  our 
Brother  Mitchell  in  Pennsylrania  S.  V.  A  Co, 
V.  Heading  Paper  Mills,  149  Pa.  18:     *-Surl> 
title  is  sometines  called  an  easement,  but  it  i** 
a  right  to  exclusive  possession,  to  fence  in.  to 
build  over,  tbe  whole  surface,  to  raise  and 
maintain   any  appropriate  superstructure,  in- 
rluding  necessary  foundations, and  to  deal  with, 
it,  within  the  limits  of  railroad  uses,  as  abso- 
lutely, and  as  uncontrolled  as  an  owner  in  fee. 
There  was  no  such  easement  at  common  law. 
.  .  .  It  would  seem  to  be  rather  a  fee  in  the 
surface,  and  so  much  beneath  as  may  be  neces- 
sary for  support,  though  a  base  or  conditional 
fee  terminable  on  the  cesser  of  the  use  for  rail- 
road   purposes.     But,   whatever   it    may   t)e 
called,  it  is,  in  substance,  an  interest  in  the 
land  special  and  exclusive  in  its  nature,  and 
which  may  be  the  subject  of  special  injury. 
.  .  .  and  therefore  within  the  rule  which  gov- 
erns tbe  application  of  equitable  relief." 

There  is  also  manifest  error  in  the  tenth 
finding  of  fact,  tiz.:  "So  far  as  the  evidence 
has  disclosed,  the  building  of  defendant's  rail- 
way and  the  running  of  cars  thereon  will  not 
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Injure  or  affect  the  operation  of  plaintiff's  rail- 
TO>ad»  or  inflict  upon  plaintiff  any  actual  dam- 
age. There  wU{  be  no  increase  of  danger 
from  accident  or  other  cause."  Aside  from 
the  unauthorized  occupation  of  plaintiff's 
property  by  spanning  the  same^  with  an 
overhead  bridge  or  viaduct,  100  feet  or  more 
in  length  and  about  22  feet  above  its  tracks,  at 
a  point  where  there  has  never  been  an  over- 
head or  grade  crossing  of  any  kind,  it  is  impos- 
sible to  reach  the  conclusion  that  such  a  super- 
structure, with  electric  cars  running  thereon 
at  frequent  intervals,  will  not  result  in  a 
greater  or  less  increase  of  danger  to  plaintiff 
company,  its  patrqps,  and  employees.  To 
what  extent  the  danger  from  accident  or  other 
cause  would  be  increased  would,  of  course,  de- 
pend very  largely  on  the  decree  of  care  and 
skill  exercised  in  the  construction  and  main- 
tenance of  the  bridge  and  in  the  operation  of 
the  street  railway  thereon;  but  that,  under  the 
most  favorable  circumstances,  there  would  be 
an  appreciable  increase  of  danger,  no  one  can 
doubt. 

It  follows  from  what  has  been  said  that 
plaintiff  had  standing  to  resist  the  threatened 
invasion  of  its  rights  by  the  Harrisburg  A 
Mechanicsburg  Electric  lull  way  Com  pan  v, one 
of  the  defendants,  and,  upon  the  facts  shown 
by  the  pleadings  and  proofs,  it  was  entitled  to 
the  relief  prayM  for. 

The  decree  diemiseing  the  bill  is  accordingly 
retenedy  and  the  perpetual  injunction  specisJly 
prayed  for  is  now  granted  against  the  Harris- 
burg &  Mechanicsburg  Electric  Railway  Com- 
pany, with  costs  to  be  paid  try  said  company ; and 
as  to  the  other  defendant  the  bill  is  dismissed. 
It  is  also  ordered  that  the  record  be  remitted 
to  the  court  below  for  further  proceedings  in 
accordance  with  the  opinion  of  this  court. 


William  H.  OAKFORD,  AppU^ 

V. 

Samuel  F.  NIXON  et  al. 
(177  Pa.  78.) 

!•  Ono  hB,ving  tho  leaae  of  tho  roof  aAd 
oifttsido  of  m  pajrty  wall  of  m  building 

proJeotiQfr  above  tbe  adjolnlnff  buildinga  for  the 
purpose  of  advertlslnR  thereon  by  means  of  a 
stereoptioon,  is  not  evicted  by  the  destruction  of 
the  value  of  tbe  wall  for  advertising  purposes, 
caused  by  tbe  tenant  of  the  adjolninfir  buildinsr, 
without  any  dental  of  the  validity  of  tbe  lease  by 
rentinjr  the  roof  of  his  buildloir  with  a  soreen 
erected  thereon  to  another  advertising  com- 
pany. 

2m  A  leaae  of  tho  roof  aad  outsldo  of  m 
party  wall  of  a  bulldlnif  projecting  above 
the  adjoining  buildings  for  the  purpose  of  adver- 
tising thereon  by  means  of  a  stereoptioon  does  not 
become  invalid  for  failure  of  consideration  be- 
cause the  tenant  in  poMesslon  of  tbe  adjoiniog 
building,  without  questioning  the  validity  of  the 
lease,  leases  the  roof  of  his  building  with  a  screen 
erected  thereon  to  another  advertising  company, 
by  means  of  which  the  value  of  the  wail  for  ad- 
vertising purposes  is  destroyed,  where  the  lease 
contained  no  provision  on  that  point 
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APP£AL  by  plaintiff  from  a  Judgment  of 
the  Court  of  Common  Pleas,  No.  4.  for 
Philadelphia  County  in  favor  of  defendants  in 
an  action  brought  to  recover  rent  alleged  to  bo 
due  and  unpaid.    Revereed, 

The  facts  are  stated  in  the  opinion. 

Meure,  Awery  D.  Harrin^on  and  J.. 
Alfk*od  Smith*  for  appellant: 

The  contract  In  suit  is  a  lease,  and  tho 
amount  stipulated  to  be  paid  as  rent  is  rent. 

2  Bouvier,  Law  Diet.  p.  Id;  Taylor,  Land. 
&  T.  8tb  ed.  1 251;  Branch  v.  Doane,  17  Conn. 
402;  Davie  v.  Towneend,  10  Barb.  383;  Smith 
V.  Simons,  1  Root,  818.  1  Am.  Dec.  48. 

There  can  l)eno  such  thing  as  a  party  wall 
where  the  premises  in  question  and  the  adjoin- 
ing premises  are  owned  by  the  same  person,  a» 
in  this  case 

Finleff  v.*  Stuebing.  88  Phils.  Leg.  Int.  886; 
Wenton  V.  Arnold,  22  Week.  Rep.  284,  48  L. 
J.  Ch.  N.  8.  128. 

If  consent  of  the  tenant  of  the  adjoinini^ 
property  to  the  use  of  the  wall  had  been  ob- 
tained by  tbe  lessees,  they  would  presumably 
have  continued  to  pay  the  rent.  Because  they 
neglected  or  refused  to  do  so,  can  the  defend- 
ants visit  the  result  of  such  neglect  or  refusal 
upon  the  plaintiff,  who  was  in  no  default  what- 
ever, and  refuse  to  pay  the  rent  due  under  tho 
contract?  When  one  of  two  parties  to  a  con- 
tract must  suffer,  shall  it  not  be  the  one  who 
is  in  default? 

8  Addison.  Cont.  *1106. 

If  the  thing  promised  be  possible  in  itself,  it 
is  no  excuse  that  the  promisor  l)ecame  unable- 
to  perform  it  by  causes  beyond  bis  own  con- 
trol, for  it  was  his  own  fault  to  run  the  risk  of 
undertaking,    un^^onditionally,     to    fulfil    a 

Cronr)ise  when  he  might  have  guarded  himself 
y  the  terms  of  his  contract 

Pennsylvania  R.  Co,  v.  Beichert,  68  Md.  261; 
Hand  v.  Baynes,  4  Whart  204.  88  Am.  Dec. 
54;  The  B.  L.  Harriman  v.  Ekneriek  CThe 
Harriman"),  76  U.  8.  tt  Wall.  161-171,  19  L. 
ed.  621K-682;  Harmony  v.  Bingham,  12  N.  Y. 
99.  62  Am.  Dec.  142:  Jones  v.  United  States. 
96  U.  8.  24-29,  24  L.  ed.  644-446;  Bacon  v. 
Cobb,  45  111.  47:  Adams  v.  JNiefioU,  19  Pick. 
275.  81  Am.  Dec.  187;  Bams  v.  Wilson,  11(^ 
Pa.  808. 

The  doctrine  of  caveat  emptor  applies  to  the 
leasing  of  property,  and  there  is  no  warranty 
that  tbe  premises  shall  be  fit  for  the  purpose 
for  which  they  are  rented. 

Hvber  v.  Baum,  152  Pa.  626. 

Mr,  James  H.  ShakeapearOt  for  appel- 
lees: 

A  lease  is  a  demise  of  lands  or  tenements^ 
and  possession  must  accompany  the  lease. 

Wood,  Land.  &T.  chap.  42,  pp.  793.796-798; 
Taylor,  Land.  &T.248;  Doran  v.  Chase,  2W. 
N.  C.  609;  Briggs  v.  Thompson,  9  Pa.  840. 

Appellants  were  merely  tenants  by  parol 
from  year  to  year,  which  year  expired  August 
15, 1892,  and  at  tbe  time  of  the  execution  of 
the  instrument  sued  upon  tliey  were  liable  to 
a  three-months  notice  from  their  landlord  to 
vacate  the  said  premises.  29  South  Ninth  street, 
on  August  15.  1892.    Therefore  the  clause  in 


NOTB.— As  to  evlotloD,  see  also  Ck)lller  v.  Oowger  i  (8.  D.)  17  L.  R.  A.  27S,  andnof«;  and  Collins  v.  Lewi* 
<Ark.)  8  L.  R.  A.  107,  and  note;  Bdmison  v.  Lowry  I  (Minn.;  10  L.  R.  A.  828. 
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the  iDStnimeDt  sned  upoD  providiog  that  if  the 
4)il1-postiDg  compaDy  held  over  it  should  be 
bound  for  another  year  was  void  because  ap- 
pellants could  not  make  a  contract  exceeding 
the  duration  of  their  own  term. 

Taylor,  Land.  &  T.  67,  68. 

An  eviction  by  a  paramount  landlord  of  any 
portion  of  demised  premises  will  suspend  the 
whole  rent  if  the  tenant  promptly  abandons 
the  whole  premises. 

Seabrook  v.  Moyer,  88  Pa.  417;  Wolf  v. 
Weiner,  2  Brewst.  (Pa.)  524. 

Actual  physical  expulsion  is  not  necessary  to 
constitute  an  eviction,  but  any  interference 
with  tenant's  beneficial  enjoyment  will  amount 
to  an  eviction  in  law. 

Doran  v.  CJicue^  and  Brigg$  v.  Thompsan, 
^upra. 

Tin's  suit  was  not  for  use  or  occupation,  bat 
was  for  a  future  use  of  something  that  appel- 
lants had  no  right  or  authority  to  promise  to 
give. 

Wistar  t.  American  Baptist  Pub.  Soe,  2  W. 
N.  C.  833. 

Appellants  being  tenants  of  29  South  Ninth 
street,  rented  the  inside  and  not  the  outside, 
and  had  no  right  to  put,  or  to  grant  a  license  to 
anyone  to  put,  any  signs  or  advertisements  on 
the  outside  of  the  south  wall  thereof  (which 
wall  is  the  subject  of  the  instrument  sued  upon) 
unless  with  the  consent  of  the  landlord;  and 
both  appellants  and  their  licensee  would  be 
jiable  to  the  landlord  in  trespass. 

i/ele  V.  Stewart,  19  W.  N.  C.  129;  Devlin  ▼. 
SneUenburg,  182  Pa.  186. 

Willianuit  J.,  delivered  the  opinion  of  the 
<50uri: 

The  facts  upon  which  the  legal  question 
presented  on  this  record  is  raised  are  quite 
novel.  It  appears  from  the  evidence  that  An- 
<lrew  Moore  is  the  owner  of  a  row  of  buildings 
between  the  hotel  known  as  the  ^'Girurd 
House"  and  Ninth  street,  extending  from 
Jayne  street  to  Chestnut.  The  most  north- 
•erly  of  these  buildings  is  No.  29  South  Ninth 
street,  and  it  has  been  occupieci  for  some  time 
by  the  plaintiffs  as  lessees  of  Moore.  The 
building  next  to  No.  29  is  in  the  occupancy 
of  George  M.  Moore  as  a  tenant,  and  Is  but 
one  story  high.  The  other  buildings,  down 
to  Chestnut  street,  are  also  but  one  story 
high,  while  No.  29  is  two  stories  in  height. 
The  south  wall  of  No  29  is  for  this  reason 
plainly  visible  above  the  buildings  south 
of  it  to  persons  going  in  and  out  of  the 
postoffice,  and  to  persons  passing  along  Chest- 
nut street,  at  its  intersection  with  Ninth 
street,  and  for  some  distance  westwardly 
therefrom.  The  American  Bill -Posting  Com- 
pany. Limited,  desired  to  make  use  of  the 
•conspicuous  surface  so  presented  for  the  dis- 
play of  advertisements  by  means  of  pictures 
ana  words  thrown  upon  the  wall  by  a  slereop- 
ticon;  and  it  entered  into  a  contract,  in  the 
form  of  a  lease,  with  the  plaintiff,  for  the 
tise  of  the  roof  and  south  wall  of  No  29  at  an 
agreed  rent.  The  defendants  are  the  sure- 
ties of  the  company  upon  this  contract.  The 
•company  took  possession  of  the  roof  and 
south  wall  in  pursuance  of  its  contract,  and 
•entered  upon  the  display  of  its  advertise- 
ments, which  were  thrown  upon  the  south 
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wall  by  means  of  a  stereopticon.  Some  time 
afterwards  George  M.  Moore  made  a  leaae  of 
the  roof  of  the  building  occupied  by  him.  for 
a  similar  purpose,  to  the  American  Exhibit 
tion  Company.  The  use  of  this  building  was 
made  possible  by  the  erection  of  a  frame  upon 
the  roof  to  support  a  screen  on  which  views 
could  be  displayed.  This  frame  and  screen, 
when  in  place,  nearly  covered  up  the  south 
wall  of  r^o.  29,  and  rendered  it  practical Iv 
valueless  to  the  bill-posting  company,  ft 
thereupon  abandoned  the  effort  to  use  it,  and 
refused  to  pay  accruing  rent.  The  position 
taken  by  it  was  that  it  had  been  evicted 
from  the  leasehold,  and  that  the  rent  was, 
as  a  matter  of  law,  suspdbded  in  consequence. 

If  the  facts  amount  to  an  eviction,  the  de- 
fense is  well  taken.    It  may  be  conceded  that 
the  plaintiff  had  no  title  to  the  south  wall  of 
No.  29.    It  was  a  party  wall,  and  the  rights 
of  the  plaintiff  did  not  extend  beyond  its  cen- 
ter.   Its  southern  face  belonged,  for  all  pur- 
poses, to  the  owner  of  the  land  on  which  that 
half  of    the  wall  rested.    But  the  company 
was  put  into  actual  possession  of  its  surface. 
Neither  the  plaintiff  nor  the  owner  nor  the 
tenant  of  the  adjoining  building  has  objected, 
or  denied  the  validity  of  the  lease.     What  has 
happened  is  that  the  tenant  of  the  adjoining 
property  has  made  a  contract  with   another 
company  for  the  use,  not  of  the  wall  of  No. 
29,  but  of  a  frame  erected  on  his  own  roof, 
and  that  the  use  of  this  frame  has  the  effect 
of  covering  up  considerable  of  the  surface  of 
the  south  wall  of  No.  29.  and  greatly  reducing 
its  value  as  a  surface  for  the  display  of  ad- 
vertisements.   Is  this  an  eviction?    Originally 
an  eviction  was   understood  to  be  a  dispos- 
session of  the  tenant  by  some  act  of  his  land- 
lord, or  by  the  failure  of  his  title.    Anderson. 
Law  Diet.  418.    It  has  come  in  later  years  to 
include  any  wrongful  act   of   the  landlord 
which  may  result  in  an  interference  with  the 
tenant's  possession  in  whole  or  in  part.     The 
act  may  be  one  of  omission  as  well  as  one  of 
commission.     The  rent  is  suspended    by  an 
eviction  because  it  is  plainly  unjust  that  the 
landlord   should  be  permitted    to  collect  it 
while,  by  his. own  act.  he  deprives  his  tenant 
of  the  possession  which  is  the  consideration 
for  it.    But  the  landlord  is  not  responsible  for 
the  acts  of  others  lawfully  done  on  their  own 
premises.    He  is  liable  only  for  his  own  acts, 
and  for  such  acts  of  others  as  it  was  his  duty 
to  protect  his  tenant  from.      TiUy  v.  Moyen, 
43  Pa.  404:  Hoevder  v.  Fleming,  91  Pa.  822. 

If  Mrs.  Oak  ford  or  Andrew  Moore,  her  land- 
lord, or  any  person  having  an  estate  in  fee 
simply  or  by  lease  in  the  party  wall  on  the 
south  side  of  No.  29.  had  objected  to  the  use 
of  that  wall  by  the  bill  posting  company,  and 
ousted  it  from  its  possession,  whether  by  legal 
proceedings  or  by  physical  interference,  an 
eviction  would  have  taken  place.  The  right 
to  use  the  wall  would  in  that  case  have  been 
taken  away  from  the  tenant,  and  the  duty  to 
pay  rent  would  have  ceased.  But  neither 
Mrs.  Oakf ord  nor  her  landlord  nor  any  other 
person  has  objected.  No  ouster  by  legal  pro- 
ceedings or  by  physical  interference  has  xikta 
place.  The  lessee  is  still  in  possession  so  far 
as  the  plaintiff  or  anyone  having  any  right 
to   question  its  possession  is  concerned;  but 
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that  poBsemion   has   been  letseDed,  perhaps 
practically  destroyed,  by  the  action  of  an  ad- 
joining tenant.    If  this  action  was  a  lawful 
one,  within  the  limit  of  his  own  premises,  the 
plaintiff    cannot  be  held  liable  for  it.     The 
<;ovenanta  for  quiet  possession  relate  only  to 
acts  of  the  lessor  and  those  acting  under  him, 
or  of  the  bolder  of  a  better  title.    They  do 
not  extend  to  the  ill-natured  conduct  of  other 
persons  by  which  the  yalue  or  the  comfort  of 
the  leasehold  mav  be  diminished.    The  proba- 
bility that  the  yfew  of  the  south  wall  of  No. 
29  would  be  cut  off   by   some  intervening 
structure    between     it  and    Chestnut  street, 
erected  by  one  of  the  owners  or  tenants  iu 
the  row.  was  one  that  could  be  estimated  by  the 
company  as  well  as  by  Mrs.   Oakford.     If 
the  company   desired   to  guard  against  this 
contingency,  it  could  have  been  done  by  con- 
tract with  the  intervening  tenants,  or  by  a 
special  co^venant  with    Mrs.  Oakford.     But 
the  company  made  no  inquiry  and  took  no 
precautions.    It  assumed  the  risk  of  the  ac- 
tions of  the  owners  and  tenants  of  the  prop> 
erty  between  No.  29  and  Chestnut  street,  and 
the  result  has  been  what  should  have  been 
anticipated.     The  tenant  of  an    intervening 
property  has  undertaken  to  furnish  a  wholly 
different  surface  for  the  display  of  advertise- 
ments, which,  when  in  use,  conceals  the  south 
wall  of  No.  29  from  view,  and  takes  away  its 
value.     This  does  not  seem  to  us  to  be  an 
eviction.     The  tenant  has  be«n  disappointed,, 
hut  not  dispossessed.    He  is  in  possession  of 
the  space  he  leased,  but  he  cannot  use  it  in 
the  manner  he  anticipated  because  of  the  ac- 
tion of  a  third  person,  done  within  the  limits 
^f  his  own  leasehold.     If  this  was  not  an 
-eviction,   for  the  same  reason    it  does    not 
amount  to  a  failure  of  consideration,  as  the 
<»se  appears  on  this  record.    The  considera- 
tion of  the  promise  to  pay  rent  was  the  rifrht 
to  the  use  of  the  roof  and  south  wall  of  No. 
'29.    That  right  has  not  been  legally  denied, 
but  its  value  has  been  reduced.    Since  the 
action  of  George  W.  Moore,  it  is  not  worth 
the  rent  the  bill  posting  company  promised  to 
pay  for  It.    But,  if  the   depreciation   is  not 
chargeable  to  the  plaintiff,  it  is  the  misfortune 
of  the  company  to  have  had  Its  possession 
made  useless  by  the  intervention  of  parties 
with  whom  it  had  no  contract,  and  against 
wbo(:e  conduct  it  had  no  covenant 

Ths  judgment  is  reversed,  and  a  venire  facias 
'^  novo  awarded. 


Simon  D.  VAN  STEITBEN,  Appt., 

V, 

CENTRAL    IIAILROAD    COMPANY    OP 
NEW   JERSEY. 

aXB  Pa.  807.) 

!•  A  lease  by  a  railroad  compaajr  with- 
out  dear  and  speoifio  statutory  autboiityis  ut- 
terly void. 

'%.  Aatatate  of  a  state  in  which  a  rail- 


road eompanjr  is  onaaiaed  can  give  It 
DO  ai\tbority  to  lease  a  railroad  held  by  It  In  an- 
other state  contrary  to  the  poUoy  of  the  latter 
state. 

8.  Evidence  that  a  certain  eoipiiie  which 
paeaed  at  the  time  a  fire  started  threw 
sparks  to  an  unusual  distance  la  suffloient  to  go 
TO  the  Jury  on  the  qoestton  whether  or  not  snob 
eog^ine  caused  the  lire,  notwlthstandioff  testi- 
mooy  that  such  engine  was  provided  with  a  suf- 
ficient spark  arrester. 

4.  The  testioionjr  of  a  witness  that  she 
had  seen  the  enfi^e  claimed  to  hawo 

set  a  Are  on  different  oocasions  throw  large 
coals  should  not  betaken  from  the  Jury,  notwitb- 
staoding  she  testifies  on  orosB-examlnatlon  that 
she  was  mistaken,  where  the  reason  she  gives  for 
her  mistake  is  unsatisfactory. 
6.  Evidence  as  to  sparks  thrown  and 
fires  set  by  nnidentified  engines  is  ad- 
mlssible  in  an  action  against  a  railroad  company 
for  fires  charged  to  have  been  set  by  sparks, 
wbere  there  is  evidence  that  tbe  fire  started 
while  two  trains  were  passing. 

(November  11, 1800.) 

APPEAL  by  plaintiff  from  a  Judgment  of 
tbe  Court  of  Common  Pleas  for  Northamp- 
ton CoQQty  in  favor  of  defendant  in  an  action, 
brought  to  recover  damages  for  the  burning  of 
certain  of  plaintiff's  buildings  by  fire  alleged  to 
have  been  set  out  oj  defendant's  locomotives. 
Beversed, 

The  facts  are  stated  in  tbe  opinion. 

Messrs  O.  H.  Myers  and  W.  S«  Kirk- 
patriek  for  appellant. 

Messrs,  Edward  J.  Fox  and  James  W« 
Fox*  for  appellee: 

The  engine  came  from  the  shops  four  dajra 
before  the  fire  with  its  spark  arrester  in  good 
condition,  and  the  day  after  tbe  fire  after  care- 
ful inspection  it  was  again  found  to  be  in  good 
condition.  What,  then,  becomes  of  the  frag- 
ile proof  offered  by  the  plaintiff? 

Henderson  t.  Philadelphia  d  IL  B,  C6.  144 
Pa.  487,  16  L.  R.  A.  299.  . 

Miss  Redener  goes  on  the  stand  and  swears 
that  in  her  former  testimony  she  was  mistaken 
as  to  the  fact  which  she  testified.  This  leaves 
her  testimony  as  if  she  had  never  said  that  she 
saw  the  engine  throw  sparks. 

Kohkr  V.  Pennsyhania  R.  Co.  185  Pa.  846; 
Ely  V.  PitUburgh,  C.  0.  d  8t.  L,  R,  Co.  158 
Pa.  238;  Ford  v.  Anderson,  139  Pa.  261. 

It  was  formerly  held  that  wbere  there  was 
a  scintillaf  of  evidence  of  a  material  fact  the 
ouestion  should  be  submitted  to  tbe  jury.  This 
doctrine,  however,  has  been  overruled  both  in 
Eusland  and  by  this  court 

Philadelphia  d  R.  R,  Co,  ▼.  Terger,  78  Pa. 
121;  Wheelton  v.  BardUty,  8  El.  &  BL  262; 
Jennings  v.  Pennsylvania  R.  Co.  98  Pa«  837; 
Pdst  V.  Bvffalo,  P.  d  W.  R.  Co.  108  Pa.  585; 
Lackawanna  d  B.  R.  Co,  v.  Book,  52  Pa.  379, 
91  Am.  Dec.  166;  JShrie  R.  Co,  v.  Becker,  78 
Pa,  298;  Pennsylvania  R,  Co.  ▼.  Page,  21  W. 
N.  C.  52. 

As  all  engines,  whether  provided  with 
spark  arresters  or  not,  emit  sparks,  the  mere 


NoTK.— As  to  tbe  right  to  lease  a  raihroad,  see  also 
Beverldge  v.  New  Fork  Blev.  R.  Co.  (N.  Y.)  2  L.  R. 
^  648;  Stookton  v.  Central  B.  Co.  (N.  J.  Ch.)  17  L. 
=*^  L.  R.  A  87 


B.  A.  97;  Rickets  v.  Chesapeake  ft  O.  E.  Go.  (W» 
Va.)  7  L.  B.  A.  864;  Fisher  v.  West  Virginia  ft  F» 
R.  Co.  (W.  Va.)  83  L.  B.  A.  788. 
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existence  of  a  fire  along  the  road,  caused  by 
■parks  from  the  company's  eogincs,  is  not 
enouffh  to  fasten  upon  the  company  the  charge 
of  either  negligence  or  want  of  skill. 

Philadelphia  db  B,  R.  Co,  v.  T*iser,  8  Pa. 
866:  Henderson  y.  Philadelphia  diILB.Ch.li4 
Pa.  478,  16  L.  R.  A.  299, 

The  contracts  were  Just  what  they  purported 
to  be,  tie.,  a  lease  by  the  Central  Company  to 
the  Port  Reading  Company,  and  a  enaraDty 
of  the  rentals  by  the  Philadelphia  &  Reading 
Company  to  the  Central  Com  pan  v. 

Where  the  statute  authorizes  tlie  lease,  the 
lessee  assumes  during  the  existence  of  the 
lease  all  the  duties  and  obli^ations^f  the  les- 
sor, and,  from  the  time  it  enters  into  p(»s- 
session  of  the  road,  becomes  solely  liable  for 
all  injuries  resulting  from  its  management  un- 
less it  is  operating  the  road  in  the  name  of  the 
lessor 

8  Wood,  Railway  Law,  §  480;  Ditrhett  v. 
Spuyten  Duytil  dt  P.  M.  R.  Co.  67  N.  Y.  425; 
Miller  v.  Neva  York,  L.  db  W.  R.  Co.  125  N.  Y. 
118;  Arrowsmith  v.  Nasliville  d  D,  R.  Co,  57 
Fed.  Rep.  165. 

In  1887  a  lease  was  executed  between  the 
Central  Company  and  the  Philadelphia  &  Read- 
ing Company  directly,  and  Mr.  Dinsmore 
sought  to  have  a  preliminary  injunction  issued 
in  the  United  States  circuit  court  upon  this 
ground  alone,  and  the  court  refused  to  permit 
Uie  injunction  to  go. 

Dinttmorev.  Central R.  Co.  19  Fed.  Rep.  158. 

If  a  preliminary  injunction  could  not  issue 
from  the  New  Jersey  courts,  it  cannot  be  pos- 
sible that  the  Pennsylvania  courts  will  deter- 
mine it  in  this  proceeding. 

The  question  of  tb«  validity  of  the  lease  is  a 

Question  of  mixed  law  and  fact,  but  some  evi- 
ence  must  surely  be  adduced  to  submit  to 
the  Jury  before,  under  the  instruction!!  of  the 
court,  they  can  be  permitted  to  pass  upon  the 
question  whether  the  prohibition  against  con- 
solidation of  competing  lines  was  infringed  by 
the  agreements  in  question. 

Com.  T.  South  Pennsylvania  R,  Co,  1  Pa. 
Co.  Ct.  214;  Oummere  ▼.  l^tigh  Valley  B.  Co. 
1  Pa.  Dist.  R.  585. 

The  Central  Company  was  lawfully  in  posses- 
alpn  of  this  division  of  its  rail  road,  tt  executed 
a  contract  with  another  corporation  of  New  Jer 
sey  in  New  Jersey  by  which  it  let  its  whole  sys- 
tem, including  this  branch  to  the  Port  Reading 
Company.  Admittedly  that  contract  in  New 
Jersey  is'  a  perfectly  valid  one.  The  lex  loci 
contractus  sustains  it.  The  Lehigh  Coal  & 
Navigation  Company,  its  lessor,  acquiesces  in 
it  so  Far  aa  we  know,  and  there  is  no  provision 
.in  its  lease  to  prevent  it.  The  Lehigh  C^al  & 
Navigation  Company  under  the  laws  of  Penn- 
svlvania  oould  have  made  this  lease  direct  to 
the  Port  Reading  Company.  The  implication 
of  all  the  acts  of  assembly  is  that  such  a  con- 
tract is  valid.    No  prohibitive  statute  is  shown. 

Baltimore  d  P.  6.  B.  Co.  v.  McCutcheon,  18 
Pa.  18. 

HeGollnmy  J.,  delivered  the  opinion  of  the 
court: 

Three  questions  are  raised  by  the  specifica- 
tions of  error:  (1)  Was  the  action,  in  view  of 
the  leases  given  in  evidence,  maintainable 
against  the  defendant?    (2)  Was  there  suffi- 
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cient  evidence  of  neglifrence  to  submit  to  the- 
Jury?    (8)  Was  the  evidence  as  to  the  condi- 
tion of  the  unidentified  engines  properly  ex- 
cluded?   These  questions  will  be  considped  i» 
the  order  in  which  they  are  stated. 

The  action  was  brought  to  recover  damaces^ 
for  the  destruction  of  plaintiff's  buildings  by 
fire  caused  bv  the  alleged  negligent  of  the  de- 
fendant, as  the  lessee  of  the  Lehigh  &  Susque- 
hanna Railroad.    To  fix  the  liability  upon  the- 
defendant  company,  the  plaintiff  gave  in  evi- 
dence the  charter  of  the  Lehigh  Coal  &  Nav- 
igation Company,  under  which  the  Lehigh  &. 
Susquehanna  Railroad  was  constructed,  and 
the  charter  of  tbe  defendant  company,  a  cor- 
poratioq  of  the  state  of  New  Jersey,  and  a  lease- 
of  the  former  road  by  tbe  latter  company  for^ 
a  period  of  999  years,  dated  March  81.  1^71. 
The  defendant  gave  in  evidence  a  lease  dated 
February  12,  1892,  by  the  defendant  comp>«ny 
to  the  Port  Reading  Railroad  Company,  a  cor- 
poration of  tbe  state  of  New  Jersey,  of  their 
railroads  and  leased  roads,  indudinf;  the  Le- 
high &  Susquehanna  Railroad,  with  tbe  rolling, 
stock,  for  the  balance  of  the  term  of  i'99  years. 
The  Port  Reading  Railroad  was  projected  to* 
extend  "from  a  point  on  the  Bound  Brcx^k 
Railroad  to  a  point  on  the  Arthur  Kill,  on  the 
Staten  Island  Sound,"  and  was  not  shown  tr>- 
iorm  a  continuous  route  with  the  Lebiifh  & 
Susquehanna  Railroad,  and  was  unfinished  al 
tbe  time  of  the  execution  of  tbe  lease.    The 
plaintiff,  in  rebuttal,  gave  in  evidence  a  lease, 
dated  February  11,  lb92,  of  the  Lehigh  Yaller 
Railroad  Company  of  their  roads  in  Pennsyl- 
vania, with  the  rolling;  stock,  to  the  Philadel- 
phia &  Reading  Railroad  Company,  for  a  terok 
of  999  years,  together  with  a  tripartite  agree- 
ment, dated  February  12,  1892,  between  the- 
defendant  company,  tbe  Philadelphia  &  Read- 
ing Railroad  Company,  and  the  Port  Readios: 
Railroad  Companv,  and*  further  evidence  to- 
show  that  the  Philadelphia  &  Reading  Rail- 
road Company,  and  not  the  Port  Reading  Rail- 
road Company,  was  the  real  lessee  from  ibe  de- 
fendant company,  in  contravention  of  the  lawa- 
of  Pennsylvania    inhibiting    the    merger   of 
parallel  and  competing  lines,  and  the  laws  of 
New  Jersey  restricting  the  execution  of  leases- 
made  by  foreign  corporations.    The  court  took 
the  case  from  tbe  jury,  one  of  the  grounda- 
specified  being  that,  under  the  evidence,  the 
notion  was  not  brought  against  the  proper  party. 
The   plaintiff's  evidence  given  in  chief  was 
sufHcient  to  establish  a  liability  on  the  part 
of  the  defendant  for  negligence,  until  over- 
come by  countervailing  evidence  on  the  part 
of  the  defendant.    If  the  defendant's  evidence 
is  insufficient  for  that  purpose,  it  will  not  be- 
necessary  to  consider  the  testimony  in  rebuttal. 
The  first  question  which  presents'itself  for  con- 
sideration, therefore,  is  whether  the  lease  of 
the  defendant  company  to  the  Port  Reading 
Railroad  Company  was  valid. 

The  general  rule  of  law  governing  the  exe- 
cution of  railroad  leases  is  thus  stated  by  Mr 
Justice  Sbarswood  in  Pittuburgh  d  C7.  R.  Co, 
v.  Bedford  d  B.  R.  (h.  8l»  Pa.  104:  '•One 
railroad  company  cannot  lease  to  another  ii9- 
franchise  of  operating  a  road  built  or  author- 
ized to  be  built,  unless  it  can  show  a  grant  of 
power  from  the  sovereign  in  express  terms  or  by- 
necessary  implicatioa.    In  England,  courts  o^ 


1896. 


Van  Stbubbn  v.  Csmtral  R.  Co.  of  New  Jebskt. 


579 


equity  have  frequently  enjoined  railway  com- 
panies from  carrying  leasing  contracts  Into  ef- 
fect which  wanted  the  express  authority  of  Par- 
liament. 1  Redf.  Railways,  592.  The  gen- 
eral canon  of  construction  applicable  to  legis- 
latiye  grants  of  this  class,  derogating,  as  they 
do,  from  common  right  and  public  policy,  re- 
quires that  the  intention  should  be  yery  mani- 
fest if  not  to  be  unequiyocally  expressed,  at 
all  eyents  not  to  depend  upon  ambiguous 
phrases,  rendering  the  implication  doubtful." 
PitUbnrg  db  0.  R.  Co.  y.  Allegheny  County,  63 
Pa.  126.  and  Stewarfs  Appeaf,  56  Pa.  41S,  are 
authorities  for  the  same  principle. 

The  defendant  points  to  the  statute  of  New 
Jersey  for  its  authority  for  the  execution  of 
the  lease,  by  which  it  seeks  to  escape  liability. 
Bat  the  defendant  company  and  the  Port  Read- 
ing Company  are  foreign  corporations,  and  this 
leads  us  to  inquire,  What  is  their  standing  in 
oar  courts?  A  "corporation,  bang  the  mere 
creation  of  local  law,  can  haye  no  legal  existence 
beyond  the  limits  of  the  soyereignty  where  cre- 
ated. .  .  .  The  recognition  of  its  existence  eyen 
by  other  states,  and  the  enforcement  of  its  con- 
tracts made  therein  depend  purely  upon  the 
comity  of  those  states, — a  comity  which  is 
neyer  extended  where  the  existence  of  the  cor- 
poration or  the  exercise  of  its  powers  are  preju- 
dicial to  their  interests  or  repuffnant  to  their 
policy."  Paul  y.  Virginia,  75  U.  S.  8  Wall. 
181,  19  L.  ed.  860.  The  public  policy  of  a 
state  is  to  be  deduced  from  the  eeneral  course 
of  legislation  and  the  settled  adjudications  of 
its  highest  courts.  American  db  F,  Christian 
Union  y.  Fount,  101  U.  8.  366.  25  L.  ed.  890. 
It  has  been  ruled  that  an  act,  althoufi^h  held  to 
be  unconstitutional,  may  express  Tegislatiye 
policy  as  to  foreign  corporations.  Empire 
MiUe  y.  Ahton  Oroeery  Co.  (Tex.  App.)  12  L. 
R  A.  866. 

The  next  question  which  we  are  called  upon 
to  consider  is  the  public  policy  of  our  state  as  to 
the  leasing  of  railroads.  All  of  the  statutes  to 
which  our  attention  has  been  directed,  confer- 
ring leasing  powers  upon  railroads,  are  limited 
to  railroad  companies  created  by  or  existing 
under  the  laws  of  this  commonwealth  glying 
them  leasing  rights  with  foreien  or  domestic 
railroads,  provided  they  shall  be  connected  with 
each  other  directly,  or  by  intervening  railroads. 
It  has  been  decided  that  the  terms  of  a  statute 
proyiding  for  the  leasing  of  continuous  lines 
must  be  held  to  refer  to  corporations  of  the 
state,  unless  there  is  an  expressed  intent  that 
they  are  to  apply  to  foreign  corporations.  Free- 
man y.  Minneapolis  dt  8t,  L.  B,  Co.  28  Minn. 
443.  In  Empire  MiUs  y.  Alston  Oroeery  Co,, 
•uprn,  it  was  held  that  the  repeal  of  the  statute 
granting  the  privilege  of  organizing  mercan- 
tile corporations  was  a  direct  prohibition 
against  the  operation  of  such  corporations 
within  the  state,  and  therefore  the  law  of 
comity  did  not  require  that  a  mercantile  cor- 
poration organized  under  the  laws  of  another 
state  should  be  allowed  to  do  business  therein. 
In  Methodist  Church  y.  Remington^  1  Watts, 
219,  26  Am.  Dec.  61,  it  was  held  that  the  equi- 
table powers  of  the  courts  will  not  be  exercised 
to  enforce  a  trust  which  is  against  the  policy 
of  the  state,  as  expressed  by  the  legislature  in 
parallel 

ML.R  A. 


The  warrant  for  the  Port  Reading  lease  must 
be  found,  if  at  all.  in  the  legislation  of  this 
state.  The  defendant  company  relies  upon  the 
lease  as  a  defense  to  the  suit.  It  ought  there- 
fore to  show  that  it  is  such  a  lease  as  is  author- 
ized by  our  laws.  The  act  of  April  28,  1861 
(Pub.  jLaws,  410).  and  the  act  of  February  17. 
1870  (Pub.  Laws.  81),  expressly  confer  upon 
railroad  companies  leasing  powers,  but  in  each 
the  grant  of  these  powers  is  upon  a  condition 
named  therein.  To  these  acts  the  defendant 
must  look  for  its  authority  to  make  the  lease. 
It  cannot  be  found  in  the  act  of  March  24, 
1865  (Pub.  Laws.  49),  or  In  the  act  of  April  14» 
1868  (Pub.  Laws,  100).    Neither  of  them  ex- 

f)res8ly  or  by  necessary  implication  confers 
easing  righta  The  act  of  1861  confers  the 
right  to  lease,  "provided  that  the  roads  of  the 
companies  so  contracting  or  leasing  shall  be 
directly  or  by  means  of  intersecting  railroads 
connected  with  each  other;"  and  the  act  of 
1870  confers  it,  "provided,  however,  that  such 
road  or  roads  so  embraced  In  any  lease  .  .  . 
ahall  h%  connected,  either  directly  or  by  inter- 
vening line,  with  the  railroad  or  railroads  of 
said  company  or  companies  of  this  common- 
wealth so  entering  into  such  lease,  .  .  .  and 
thus  forming  a  continuous  route  or  routes  for 
the  transportation  of  persons  and  property." 
There  is  nothing  in  the  Port  Reading  lease  or 
in  the  eyidence  in  the  case  which  shows  that 
the  Port  Reading  Railroad  was  connected  di- 
rectly or  by  iDtcrveniog  line  with  the  Lebigb 
A  Susquehanna  Railroad,  and  it  is  not  claimed 
in  the  printed  argument  of  the  appellee  that 
they  were  so  connected.  As  thib  defendant 
company  relied  on  its  lease  to  the  Port  Read- 
ing Company  for  exemption  from  liability  for 
loss  or  injury  caused  by  the  negligeut  opera- 
tion of  the  Lehigh  &  Susquehanna  Railroad,  it 
was  bound  to  show  a  warrant  for  the  lease  in 
the  statutes  of  this  Commonwealth.  This,  as 
we  have  seen,  it  failed  to  do.  It  is  well  set- 
tled that,  "where  the  lease  is  made  without 
clear  and  specific  authority,  it  is  utterly  void, 
because  public  policy  yery  strongly  opposes 
any  attempt  on  the  part  of  the  company  to  re- 
lieve itself  of  its  hiffh  obligations  by  transfer- 
ring them  to  another  company;  and,  where 
this  is  the  case,  the  liability  of  the  lessor  is  en- 
tirely unaffected  by  theyofd  lease.  It  remains 
the  same,  the  lessee  being  regarded  merely  as 
the  agents."  Wood,  Railway  Law,  1055,  1056, 
and  cases  cited. 

We  haye  not  considered  the  appellant's  con- 
tention that  the  lease  to  the  Port  Heading  Com- 
pany was  in  fact,  though  not  In  form,  a  lease 
to  the  Philadelphia  A  Heading  Railroad  Com- 
pany, nor  whether  the  eyidence  was  sufficient 
to  warrant  a  finding  that  the  Lehigh  Valley 
Railroad  and  the  Lehigb  &  Susquehanna  EUil- 
road  are  parallel  and  competing  lines.  While 
tnese  are  questions  of  fact,  to  be  determined 
upon  evidence  applicable  to  them  in  a  proceed- 
ing to  cancel  the  lease,  the  question  whether 
they  can  be  raised  in  an  action  for  loss  or  in- 
jury caused  by  negligence  in  the  operation  of 
the  road. does  not  appear  to  have  been  pre- 
sented to  or  considered  by  the  court  below, 
nor  was  it  brought  to  our  notice  in  the  argu- 
ment on  appeal.  We  express  no  opinion  on 
this  question  now,  but  ^^e  suggest  that  it  ought 
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to  be  raised,  argued,  and  coosidered  in  the 
court  below  and  here  before  there  is  a  final  de- 
cision of  it. 

The  next  question  to  be  considered  relates  to^ 
the  sufficiency  of  the  evidence  offered  to  prove' 
the  negligence  of  the  defendant.  The  build- 
ings destroyed  were  a  barn,  wagon  shed,  grain 
shed,  and  pig  sty.  located  in  close  proximity 
to  the  railroad  tracks.  The  distance  from  the 
west-bound  track  to  the  place  where  the  fire 
originated,  in  a  pile  of  straw  at  the  rear  of  the 
barn,  was  about  122  feet.  The  fire  occurred 
on  the  19th  of  July,  1892,  about  6  o'clock  in  the 
evening,  at  the  close  of  the  day's  work  of  thresh- 
ing. It  was  first  seen  by  the  hired  girl,  Edna 
Keener.  8he  testified  that,  immediately  before 
she  saw  the  fire,  she  had  been  sent  from  the  house 
to  the  wood  pile  for  some  wood,  and  that,  while 
she  was  standing  on  the  porch  of  the  house, 
flhe  saw  the  west-bound  coal  train,  with  engine 
No.  815,  pass  the  premises,  going  west.  ^On 
reaching  Uie  wood  pile,  she  saw  the  fire,  and 
she  at  once  notified  Eugene  Kindt,  the  tenant 
of  the  farm,  who  was  in  the  barn  sweeping  the 
floor.  She  further  testified  that  she  h^d  seen 
this  engine  on  different  occasions  throw  coals 
as  large  as  hickory  nuts.  Eugene  Kindt  testi- 
fied that,  from  the  front  part  of  the  barn,  he 
saw  the  tail  end  of  a  train  going  west  when  he 
started  towards  the  fire,  and,  when  he  first  saw 
the  fire,  he  could  have  covered  it  with  a  big 
hat.  John  Kuple  testified  that  he  lived  about 
150  rods  west  of  the  plaintiff's  buildings,  and 
some  120  yards  from  the  railroad;  that  he  was 
on  his  porch,  watching  for  his  brother  on  an 
east-bound  train,  at  the  time  the  fire  started; 
that  the  east-bound  and  west- bound  trains 
passed  each  other  about  75  yards  west  of  the 
barn;  that  the  west-bound  train  was  moving  at 
the  rate  of  25  or  80  miles  an  hour,  and  threw 
fire  some  40  or  50  feet  up  in  the  air;  that  it  set 
fire  to  the  grass  alongside  of  the  track;  and 
that  "the  tail  end  of  the  east-bound  train  had 
not  passed  yet  when  the  fire  broke  oat."  John 
Warg  testified  that  he  had  seen  No.  815  throw 
coals  the  size  of  a  hazel  nut,  from  160  to  200 
feet.  A  number  of  other  witnesses  testified 
that  unidentified  locomotives  on  this  railroad 
threw  large  coals  shortly  before  and  after  the 
fire.  Witnesses  were  produced  by  the  defend- 
ant who  testified  that  engine  No.  815  was  fur- 
nished with  a  spark  arrester  of  an  improved 
pattern,  and  that  it  had  been  examined  shortly 
before  and  after  the  fire,  and  found  in  good 
condition.  Defendant  then  recalled  Edna 
Redener  for  further  cross-examination.  She 
testified  that  she  was  mistaken  when  she  stated 
in  her  former  examination  that  she  had  seen 
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engine  No.  815  throw  sparks  as  large  as  hick- 
oiT  nuts,  but  the  reason  she  gave  for  her  mis- 
take is  not  satisfactory.  Tlie  reason  she  gave 
was  that  Mrs.  Kindt  told  her  she  was  mis- 
taken, although  she  admitted  that  Mrs.'  Kindt 
was  not  present  at  the  time  she  before  thought 
she  had  seen  the  sparks.  Mrs  Kindt  was  also 
called  by  the  defendant  for  further  cross  ex- 
amination, and  testified  that  the  fire  had  started 
before  the  east-bound  train  had  passed.  The 
court  thereupon  struck  out  all  the  evidence  as 
to  the  condition  of  the  unidentified  engines, 
and  refused  to  receive  similar  offers,  and,  hold- 
ing that  the  plaintiff  had  failed  to  make  out  a 
case,  gave  binding  instructions  for  the  defend- 
ant 

The  evidence  has  been  briefly  reviewed  in 
order  to  determine  whether  it  was  of  such  a 
character  as  to  warrant  a  submission  to  the 
jury.  If  the  action  of  the  court  in  excludine 
the  evinence  in  regard  to  sparks  thrown  and 
fire  set  by  unidentified  engines  was  correct, 
still  there  was  sufficient  evioence  of  negligence 
to  warrant  a  Jury  in  finding  it  Besides  the 
witness  Edna  Itedener,  there  were  two  other 
witnesses  who  testified,  among  other  things,  as 
to  the  unusal  distance  to  which  the  sparks  from 
engine  No.  815  were  borne.  Such  evidence 
required  the  submiseion  of  the  ca«e  to  the  jqry« 
notwithstanding  the  testimony  that  the  engine 
was  provided  with  a  sufficient  spark  arrester. 
Hupeit  V.  Philadelphia  <fe  ^  iS.  &.  28  Pa.  874; 
PhiladeljMa  dt  R,  R,  Co,  v.  Bmdrickton,  80 
Pa.  182,  21  Am.  Rep.  97;  Penntitluknia  Co.  v. 
Waiwn,  81*  Pa.  298;  Lehigh  VaUey  R.  Co.  ▼. 
McKeen,  90  Pa.  122,  85  Am.  Rep.  644;  PhUa- 
delphia  di  R,  R  Co.  v.  Sehulig,  98  Pa.  841;  and 
Henderson  v.  Philadelphia  &  R,  R,  Co.  \i/^V^ 
461,  16  L.  R.  A.  299. 

We  also  think  the  court  erred  in  holding  that 
the  testimony  of  Edna  Redener  should  not  be 
submitted  to  the  consideration  of  the  jury. 
When  the  unsatisfactory  reason  for  correcting 
her  testimony  is  considered,  we  think  the  jury 
should  have  been  permitted  to  pass  upon  it 
The  same  may  be  said  of  the  evidence  as  to  the 
unidentified  engines.  Mrs.  Kindt's  testimony 
that  the  fire  had  started  before  the  east  bound 
train  had  passed  was  not  undisputed.  The 
positive  evidence  of  John  Ruple  left  the  ques- 
tion in  doubt,  and  that  doubt  should  have  been 
solved  by  the  jury,  and  not  by  the  court. 
KoMer  v.  Pennsylmnia  R,  Co.  135  Pa.  846: 
my  V.  PitUJmrgh,  C  C.  A  8t.  Z.  R.  Co.  158 
Pa.  288;  and  Olate  v.  Philadelphia,  109  Pa. 
492. 

Judgment  reversed,  and  venire fadeu  d$  n&so 
awarded. 


Hat  t.  Fkvbmv. 
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Henrj  O.  HAY,  Ext.,  etc.,  of  Charles  O. 
Strom,  Deceased,  PIJ.  in  Err., 
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Severin  PETERSON. 
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1.  An  ezeeator  reslstiii^  payment  of  m 
^ifyiiM  for  oompeosatlon  for  servfoes  rendered 
to  the  testator  bj  a  person  not  related  to  him,  on 
tlie  ground  that  they  were  rendered  In  cootid- 
ermtion  of  his  malntenanoe,  haa  the  burden  of 
ahowlnff  that  fact. 

£•  Regrnlnr  payments  for  a  period  of 
ttme  of  a  part  of  the  monthly  wa^ee 

earned  by  a  aervant.  -who  haa  been  working  for 
hl8  employer  for  severai  years  without  a  setr Je- 
inent«  will  make  the  account  mutual  for  the  pur- 
pose of  determining  whether  any  part  la  barred 
by  the  statute  of  limitations. 

8.  Befkieal  to  slve  an  instmetion  that 
declarations  by  a  creditor  that  any  debt 
that  had  existed  was  dlscharired  la  prima  fade 
evidence  of  payment  la  properly  refused  when 
the  declarations  In  evidence  may  be  referred  aa 
much  to  the  queaUon  of  the  existence  of  the  oon- 
traot  as  to  that  of  paymenL 

4.  Destruction  by  a  servant  of  his  em^ 
ployer's  books  after  the  l«tter*a  death  wUl 
not  ralae  the  presumption  that  they  contained 


charyes  against  the  servant— especially  where 
they  were  not  destroyed  until  after  they  had  been 
exammed,  and  the  servant  claimed  to  have  been 
exeoutinff  his  employer's  orders. 

6.  Memoranda  written  by  a  deceased 
person  npon  dates  on  a  calendar  Indl- 
catlnir  payment  of  money  to  his  creditor,  but 
not  specifyinff  the  amounts,  nor  shown  to  have 
been  made  In  regular  course  of  business  or  to 
have  been  continuous,  are  not  admissible  as  evi- 
dence that  such  payments  were  made.     . 

0,  BCemoranda  of  accounts  not  in  re^- 
nlar  account  booiks  are  not  admissible  aa 
secondary  evidence  In  the  absence  of  anything 
toabow  that  the  items  had  ever  been  entered  In 
such  booka,  or  If  so  that  they  could  not  be  pro- 
duced. 

7«  An  esecntor  may  call  one  who  is  sa» 
inf^  on  a  claim  agslifst  the  estate  as  a 

witness  and  compel  him  to  testify  as  to  transac- 
tions with  the  testator,  althouirb  the  statute  for- 
bids the  claimant  to  support  his  claim  by  his  own 
testimony  in  the  first  instance. 

(August  1, 1806w) 

ERROR  to  the  District  Court  for  Laramie 
County  to  review  a  judgment  in  favor  of 
plaiDtift  in  an  action  brought  to  recover  wages 
alleged  to  be  due  and  unpaid.     Affirmed, 
The  facta  are  stated  in  the  opinion. 


Nosm— Presumption  aoaifut  the  duiroypr  (tpoUo' 

tor)  0/  evidence, 

I.  Where  a  party  faUe  to  produce  evidence  after 
demand  or  notice  by  the  party  entUled  to  the 
production  thereof* 

H.  TFhere  a  party  faHe  to  introduce  documenUiry 
(the  "'best**)  evidence  loMeh  would  properfy  he 
apart  of  the  caee* 

a.  The  rule  etaled, 

b.  The  substituted  evidence, 

o.  The  rule  and  evidence  in  admiraU/y, 

m.  Where  a  party  adversely  interested  destroys  or 
urUhholds  evidence  to  which  Uu  adventary  is 
eiUVOed, 

a.  ITtenile. 

b.  The  proof, 

c  Thedamaifee* 

It  is  a  maxim  of  the  law  that  **every  thing  will  be 
preaumed  against  the  despoUer.**  {Omnia  pra^ 
tumunlur  in  odium  spoliatoris.)  Loflt^s  Maxims, 
Ko.  380;  Broom,  Legal  Maxima,  038. 

This  doctrine,  though  not  the  first  time  iterated, 
la  the  best  exemplified  m  tbat  most  celebrated  old 
caae— Armory  v.  Delarolrle,  quaintly  and  tersely 
reported  as  follows:  **The  plaintiff,  being  a  cbim- 
ney^aweeper^a  boy,  found  a  jewel,  and  carried  It  to 
the  defendant's  sbop  (wbo  was  a  goldsmith)  to 
know  wbat  it  was,  and  delivered  It  into  the  bands 
of  the  apprentice,  who.  under  a  pretense  of 
weighing  it,  took  out  the  stones,  and,  calling  to  the 
master  to  let  him  know  it  came  to  three  half  pence, 
the  master  offered  tbe  boy  the  money,  who  refused 
to  take  it,  and  insisted  to  have  the  thing  again; 
whereupon  the  apprentice  delivered  him  back  tbe 
aocket  without  the  stones.'*  In  trover  against  the 
master,  '^several  of  the  trade  were  examined  to 
prove  what  a  jewel  or  the  finest  water  that  would 
lit  theaocket  would  be  worth;  and  tbe  chief  Justice 
directed  the  jury,  that  unless  the  defendant  did 
produce  the  jewel,  and  show  it  not  to  be  of  the 
finest  water,  they  should  presume  the  strongest 
against  him,  and  make  the  value  of  the  best  Jewels 
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the  measure  of  their  damages,  which  they  accord- 
ingly did."   1  Strange,  605,  1  Smith,  Lead.  Oaa.  7th 
Am.  ed.  98ft. 
In  other  words  the  rhymater  haa  said: 

**And  aeelng  by  thla  wickedness  tbe  stone 
Was  made  away  and  hla  worth  known  to  none. 
Craftsmen  there  came  to  abow  by  weight  and  tala 
What  gems  of  best  and  uttermost  a\'ail 
Might  In  the  compass  of  that  ring  be  laid. 
With  no  less  damage  it  should  be  paid; 
For  what  man  bideth  In  wrong-doing 
Against  him  the  law  deemeth  everything.** 
[Leading  Cases  Done  Into  Bnglish,  London,  187Q.] 

"The  presumption  in  odium  spoliatorU  is  per- 
fectly legitimate.  It  la  so  natural  and  ao  just  that 
it  is  a  part  of  every  oivlliaed  code.**  Bryant  v. 
Stilwell,  24  Pa.  814, 817. 

Goncerninir  evidence  thla  preeamptlon  Is  applied 
in  varying  degrees  of  severity  In  three  general 
classes  of  cases:  (1)  Where  a  party  faila  to  produce 
evidence  after  demand  or  notice  by  the  party  en- 
titled to  the  production  thereof;  [2)  where  a  party 
falls  to  Introduce  documentary  (the  *'best")  evi- 
dence which  would  properly  be  a  part  of  tbe  case; 
and  (8)  where  a  party  adversely  interested  destroys 
or  withholds  evidence  to  which  tbe  adversary  la 
entitled.  That  a  case  of  the  last-named  clasa  often 
is  tbe  result  of  its  being  of  one  of  the  other  twa 

L  Where  a  party  fads  to  produce  evidence  after  de- 
mand or  notice  bu  the  party  entitled  tu  the  produc- 
tion thereof. 

When  a  party  who  has  control  of  evidence  falls 
to  produce  it  in  response  to  a  subvcena  duces  tecum^ 
or  notice,  from  another  party  to  the  suit  entitled 
to  its  possession  (or  upon  demand  when  tbe  writing 
or  other  evidence  Is  present  in  court),  secondary 
evidence  may  be  offered,  and  the  strongest  pre- 
sumption favoring  it  will  he  entertained  in  (tdium 
itpttliatoris.  Thayer  v.  Middlesex  Mut.  F.  Ins.  Co. 
lU  Pick.  a»:  Clifton  v.  Cnited  States,  46  U.  8. 
4  How.  242,  11  L.  ed.  967;  Leeds  v.  Cook,  4  Bsp.  266; 
Atty.  Gen.  v.  HalUday,  26  U.  a  Q.  a  807. 
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Aug., 


Mr.  T.  F.  Barke  for  plaiDtifP  in  error. 
Mestrs.   R.  E.  Eiteb  and    J.  A.  Van 
Orsdel  for  defendant  in  error. 

Groeabeek,  Cb.  J.,  delivered  tbe  opinion 
of  the  court: 

Tbis  is  an  action  against  Henry  G.  Hay,  tbe 
plaintiff  in  error,  as  executor  of  tbe  last  will 
and  testament  of  Charles  G.  Strom,  deceased, 
to  recover  for  services  rendered  by  Severin 
Peterson,  the  defendant  in  error,  to  decedent, 
during  bis  lifetime,  in  tbe  »um  of  $7,186.67, 
for  fourteen  years,  ten  months,  and  twenty 
days,  at  tbe  rate  of  $40  per  month,  the  period 
of  time  bein^  from  November  1,  1878,  to  Sep- 
tember 21,  1893,  at  which  last-named  date  the 
employer  died.  The  claim  was  presented  to 
the  executor,  and  disallowed.  The  petition 
declares  upon  a  quantum  meruit,  and  alleges 
that  the  reasonable  value  of  the  services  was 
$40  per  month,  and  '*that  plaintiff  has  received 
DO  compensation  for  bis  labor  during  said 
period."  Tbe  amended  answer,  upon  which 
the  trial  was  had,  for  a  first  defense  denied  each 
allegation  of  tbe  petition,  except  the  death  of 
Strom,  the  employer,  the  probate  of  bis  will, 
tbe  appointment  and  qualification  of  tbe  exec- 
utor, the  presentation  of  the  claim,  its  disaU 
lowance,  and  the  filing  of  the  claim  with  the 
clerk  of  the  district  court  of  tbe  proper  county, 
and  that  the  plaintiff  worked  for  said  Strom 
during  most  of  the  period  sdleged  in  the  peti- 
tion, except  when  he  was  sick  and  unable  to 
work.  The  second  defense,  in  brief,  sets  forth 
that  tbe  plaintiff  below  made  bis  home  with 
Strom,  and  was  a  member  of  his  family,  and 


was  during  all  of  the  period  mentioned  in  tbe 
petition  provided  with  food,  cloth  ug,  lodging, 
medical  attendance,  and  care,  and  that  any 
labor  performed  by  Peterson  for  Strom  was 
rendered  as  a  member  of  Strom's  family,  with 
out  any  contract  between  tbe  parties,  or  any 
promise  on  the  part  of  Strom  to  pay  for  tbe 
same;  that  Strom  took  Peterson  into  his  home 
as  a  matter  of  friendship,  and  by  reason  of  bis 
charitable  and  friendly  feeling  towards  him 
cared  for  and  maintained  him  as  one  of  bis 
family,  furnishing  all  the  necessaries  of  life 
and  supplies  for  bis  subsistence,  as  well  as 
various  sums  of  money  from  time  to  time  for 
bis  personal  needs  and  expenses,  including, 
among  other  sums  of  money,  not  less  than  $6 
per  month,  monthly,  during  the  years  1886. 
1887,  and  1888.  The  third  defense  alleges  that 
tbe  said  sum  of  $6  per  month  during  tbe 
years  aforesaid  received  by  Peterson  was  all 
that  his  set  vices  were  worth  over  and  above 
bis  board,  lodging,  medical  attendance,  and 
care,  and  that  he  was  paid  in  full  whatever  was 
due  him  up  to  December  81,  1892,  and  that  all 
of  the  claim  of  the  plaintiff  prior  to  Septemt)er 
20,  1885,  accrued'  more  than  eight  years  prior 
to  tbe  commencement  of  the  suit,  and  was 
barred  by  the  statute  of  limitations.  The 
fourth;defense  sets  forth  In  a  different  form  tbe 
bar  of  the  statute  of  limitations,  showing  that 
on  tbe  lOtb  day  of  January,  1891,  all  of  the 
claim  of  the  plaintiff  for  work  prior  to  January 
10,  1887,  had  accrued  more  than  four  years, 
and  was  then  barred  by  the  statute  of  limita- 
tions as  i^  existed  on  January  10,  1891,  the  date 
of  the  approval  of  chapter  72,  Laws  1890-91, 


It  does  not,  however,  dispense  with  the  nece^sltj 
of  makinff  proof.  The  burden  is  upon  the  party 
makinff  tbe  demand  or  giving  the  nottoe,  not  only 
to  prove  that  such  notice  was  irlven  but  also  to 
make  out  a  case  by  substitution  of  other  evidenoe 
for  that  which  the  adversary  does  not  produce. 
Houlton  V.  Mason,  81  lOeh.  864:  Hunt  v.  Collins,  4 
Iowa,  56;  Sprinff  Garden  Mut.  Ins.  do.  v.  Evans,  0 
3fd.  1,  66  Am.  Deo.  80;  Lawaon  v.  Sherwood,  1 
Stark.  314. 

The  presumption  aids  the  evidenoe  offered  in  lieu 
of 'tnat  which  is  withheld,  bat  it  does  not  pre-sup- 
poee  the  existence  of  a  fact  not  shown.  There  is, 
however,  on  Lord  Ablntrer^s  assertion,  one  circum- 
fltanoe  under  whiob  such  secondary  evidence  of  the 
oontents  of  the  document  cannot  be  sri^en.  It  is 
where  tbe  document  is  lif  existence  in  the  control 
of  a  tbird  person.  Doe,  Bowdler,  v.  Owen,  8  Car.  & 
P.  110. 

This  division  ol  tbe  subject  has  been  hereinbe- 
fore considered,— Cartler  v.  Troy  Lumber  Co.  (111.) 
14  L.  R.  A.  470,— and  needs  no  other  mention  here 
than  that  when  there  is  in  fact  a  destruction  of  the 
evidence  witbheld,  the  case  comes  within  the  third 
class  as  shown  below. 

XL  Where  a  party  fa/Os  to  imtroduct  documentary 
(the  "^hesf")  evidence  whieh  would  properly  he  a 
part  of  the  ease. 

a.  The  rule  elated. 

Complete  suppression  for  the  purpooes  of  the 
suit  is  equal  to  spoliation,  and  it  has  l)een  said  to  be 
ground  for  presuming  that  which  was  claimed  by 
the  adversary.  Bowles  v.  Stewart,  1  8cb.  &  Let. 
209,  SBL 

**To  smother  evidence  is  not  much  better  than  to 
fabricate  it.  A  party  who  shuts  the  door  upon  a 
fatrezaminatlon,  and  thus  prevents  the  Jury  from 
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learning-  a  material  fact,  must  take  the  conse- 
quences of  an  honest  indignation  which  his  conduct 
may  excite.**    Bryant  v.  8tll  well,  24  Fa.  814. 817. 

It  is  at  least  true  that  **when  a  person  is  proved 
to  have  suppressed  any  species  of  evidence  or  to 
have  defaced  or  destroyed  any  written  instrument, 
a  presumption  will  arise  that  if  tbe  truth  had  ap- 
peared it  would  have  been  against  his  interest,  and 
that  bis  conduct  is  attributable  to  his  knowledge  of 
the  circumstances.**  Tbe  general  rule  is.  Omnia 
prtBSumuntur  in  odium  Hpoliatorls.  Wlncbell  v.  Bd- 
wards.  67  DL  41;  Rlggs  v.  Pennsylvania  &  N.  E.  B. 
Co.  18  Fed.  Rep.  804. 

Where  evidenoe  which  would  properly  be  a  part 
of  the  case  is  within  the  control  of  the  party  whose 
interest  it  would  naturally  be  to  produce  it,  and, 
without  satisfactory  explanation,  he  fails  to  do  so, 
the  Jury  ''may**  draw  an  inference  that  would  tw 
unfavorable  to  him.  Uall  t.  Vanderpool.  156  Fa. 
162;  Thompson  v.  Shannon,  9  Tex.  686;  Black  v. 
Wright,  0  Ired.  L.  447;  Bindley  v.  Martin  Bros.  28  W. 
Va.  TTd;  MoDonough  v.  0*Niel,  118  Mass.  92. 

They  may  presume  that  bad  it  been  produced 
it  would  have  been  against  him.  Miller  v.  Jones,  82 
Ark.  8(i7. 

Therefore  the  neglect  to  make  proof  raises  the 
presumption  that  he  could  not  have  done  so. 
Parks  V.  Richardson,  4  B.  Mon.  278. 

The  withholding  of  books  of  account  may  raise 
'^every  presumption  against  them.**  Page  v.  Steph- 
ens, 28  Mich.  867. 

The  neglect  of  an  executor  to  keep  strict  ac- 
counts, when  it  was  his  duty  to  collect  the  rents 
and  he  bad  collected  part  of  them,  raised  tbe  pre- 
sumption that  he  had  collected  all  of  them.  Landla 
V.  Scott,  82  Pa.  486. 

And  the  failure  to  produce  a  note  in  evldenca 
raised  every  fair  presumption  against  it.  Syming- 
ton V.  BTLin,  1  Dev.  ft  B.  L.  80U 
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'which  extended  the  time  for  bringing  actioos 
upon  contracts  not  in  writing,  either  express 
or  implied,  from  four  years,  the  limitation 
theretofore  filed  by  §  2370  of  the  Revised 
'Statutes  of  Wyoming,  to  eight  years.    The 
*«ixth  defense  alleged  payment  in  full,  and  the 
seventh  defense  was  a  counterclaim  for  board, 
lodging,  medical  attendance,  subsistence,  and 
•care  furnished  to  Peterson  by  Strom,  alleged 
to  be  reasonably  worth  the  sum  sued  for.     It 
is  conceded  that  a  reply  was  filed  to  the  affirm- 
ative defenses  of  the  answer.    The  trial  resulted 
Id  a  verdict  for  the  plaintiff  below  in  the  sum 
•of  $8,297.83,  and,  upon  a  motion  for  a  new 
trial,  the  court  found  the  verdict  excessive,  and 
•directed  that  the  motion  should  be  granted, 
vnless  the  plaintiff,  Peterson,  filed  a  remittitur 
in  the  sum  of  $878.33,  reducing;  the  verdict  to 
the  sum  of  $2,4l9.    This  remittitur  was  filed, 
the  motion  for  a  new  trial  was  overruled,  and 
Judgment  was  entered  for  the  amount  of  the 
verdict  as  reduced.    The  deductions  made  from 
the  verdict  were  for  three  months'  services 
while  plaintiff  below  was  sick  and  in  the  hos- 
pital, and  by  a  payment  of  $6  per  month  for 
the  years  1886  to  1888,  inclusive,  amounting  in 
the  aggregate  to  $261,  the  further  reducnou 
-allowed  by  the  court  being  the  difference  be- 
tween the  rate  of  wages  per  month  allowed  by 
the  jury  and  the  rate  of  $15  per  month  allowed 
by  the  court,  exclusive  of  board,  lodging,  and 
clothing. 

There  are  twenty -two  assignments  of  error 
in  the  action  of  the  trial  court  in  rejecting  cer- 
tain evidence  offered  by  the  plaintiff  in  error, 
the  refusal  of  certain  instructions  requested  by 


him,  and  the  giving  of  oertaia  iDStructlont 
quested  bv  the  adverse  party.  The  verdict  is 
also  assailed  as  not  based  upon  sufficient  eri- 
dence,  and  as  contrary  to  law.  Peterson,  the 
plaintiff  below,  did  not  testify  as  to  the  con- 
tract or  term  of  service,  probably  because  his 
adversary  was  the  executor  of  the  will  of  dece- 
dent, and  no  oblection  is  made  on  that  score 
under  the  rule  laid  down  by  our  statute  exclud- 
ing a  party  from  testifying  in  such  matters 
where  his  adversary  is  an  executor.  The  tes- 
timony to  support  the  claim  of  the  p]aintiff*be- 
low  was  that  of  admissions  made  bv  the  dece- 
dent during  his  lifetime  that  he  had  promised 
to  pav  Peterson  when  he  was  ''through  with 
him,  one  of  the  witnesses  stating  that  the 
amount  was  $40,  and  another  $30.  per  month. 
There  was  other  testimony  to  the  effect  that 
the  decedent  had  said  that  he  had  not  paid 
Peterson  anything,  as  the  latter  was  unable  to 
take  eare  of  his  monev;  and  that  decedent  had 
shown  a  package,  wliich  he  had  put  in  his 
safe,  to  a  witness,  and  stated  that  it  was  Peter 
son's  wages.  The  services  of  Peterson  were  of 
long  daily  duration,  and  consisted  of  his  at- 
tendance at  the  liquor  saloon  of  his  employer, 
where  he  had  waited  upon  customers,  and  per- 
formed menial  labors  in  cleaning  out  the  sa- 
loon. Besides '  these  services,  he  had  per- 
formed personal  services  in  waiting  upon  his 
employer.  The  evidence  very  clearly  estab- 
lishes that  Peterson  did  not  render  his  services 
as  a  member  of  Strom's  family,  nor  in  return 
for  board,  lodging,  and  medical  care  when 
sick.  A  port&n  of  the  time— about  three 
months— he  was  sick  at  the  hospital,  and  was 


Ukewise  a  party's  refusal  to  explain  what  be  oan 
•explain  justifies  the  presumption  that  his  explana- 
^on  would  be  to  his  prejudice.  Heath  v.  Waters, 
-40  Mich.  457;  dolon  Parish  Scbooi  Board  v.  Trimble. 
-88  La.  Ann.  1073;  MitcheU  v.  Napier.  SS  Tez.  120. 

The  presumption  arises  most  stronfrly  asalnst 
-one  who  keeps  back  documents.  Atty.  G«n.  v. 
Dean  and  Oanonsof  Windsor,  24  Beav.  679. 

The  refusal  to  offer  a  deed  in  evidence  which  is 
present  in  court  warrants  the  strongest  presump- 
tion that  the  deed  would  show  that  the  possessor 
claiming  tttie  under  it  had  none.  Roe,  Haldane, 
▼.  Harvey,  4  Burr.  Si484. 

Where  a  deed  stands  in  the  way  of  a  party's  inher. 
Itance  under  a  will,  and  such  party  does  not  produce 
It  or  account  for  its  loss,  the  court  will  give  the 
most  favorable  intendment  as  to  its  contents,  for 
the  benefit  of  the  heir.  Livingston  v.  Newlclrk,  8 
Johns.  Ch.  815. 

'"Tnis  is  the  settled  doctrine  in  the  books;  and  it  is 
founded  on  the  maxim  of  law,  that  omnia  pfOBaum- 
%irUur  in  odium  sixiliatoris,**  IMd.;  Re^  v.  Countess 
Arundel,  Hob.  lOB;  Balston  v.  Coatsworth,  1  P. 
Wms.  731;  Cowper  v.  Earl  Cowper,  8  P.  Wms.  720, 
'748:  Cookes  v.  HelUer,  1  Ves.  8r.  234. 

The  non production  of  a  lease  rairas  a  presump- 
tion that  the  production  of  it  would  do  the  plaintiff 
no  good.  Twyman  v.  Knowles,  13  C  B.  222, 22  L. 
J.  C.  P.  N.  &  148, 17  Jur.  288;  Hardon  v.  Hesketh,  4 
Hurlst.  ft  N.  17S,  28  L.  J.  Bxch.  N.  B.  187. 

And  the  suppression  of  receipts  i^  evidence  that 
rfluch  receipts  afford  inferences  unfavorable  to  the 
title  of  the  plaintiff.  James  v.  Blow,  and  Owen  v. 
Flack,  2  Sim.  ft  Stu.  000, 808,  4  L.  J.  Cb.  N.  8L  202. 

ti.  The  sttbstlttcted  evidence. 

The  best  evidence  is  required  and  a  party  is  not 
permitted  to  have  reoourae  to  secondary  evidence 
'«zoept  in  cases  of  accident,  honest  mistake,  or  In- 
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voluntary  necessity.  The  party  who,  having  it  In 
his  power  to  produce  the  best  evidence,  volun- 
tarily suppresses  or  destroys  it,  creates  every  pre- 
sumption against  himself  as  a  deepoller.  Before 
be  will  be  permitted  to  enjoy  the  benefit  of  the 
rule  admitting  secondary  evidence,  he  must  first 
rebut  the  inference  that  the  original  document  or 
other  evidence  was  kept  liack  or  destroyed  by  de- 
sign. He  cannot  give  parol  or  secondary  evidence 
of  its  contents  without  first  introducing  evidence 
sufficient  to  rebut  the  suspicion  of  fraud  which 
arises  from  his  act.  The  motive  of  the  destruction 
is  the  controlling  fact  which  determines 'the  ad- 
missibility of  the  secondary  evidence.  When  the  loss 
or  destruction  is  shown  to  be  without  tn<i2a)ldes 
the  rule  laid  down  in  the  celebrated  case  of  Armory 
V.  Delamirle,  1  Strange,  605, 1  Smith,  Lead.  Oss.  7th 
Am.  ed.  638,  does  not  apply,  and  the  party  will  be  al- 
lowed the  same  benefit  from  the  proof  of  contents 
as  he  would  If  the  document  itself  had  been  pro- 
duced. Riggs  V.  Tayloe,  22  D.  &  9  Wheat.  4tt,  S  L. 
ed.  140:  Renner  v.  Bank  of  Oolurobia,  22  U.  8.9 
Wheat.  681.  8  L.  ed.  166;  Broad  well  v.  Stiles,  8  N.  J. 
L.  71;  Price  v.  Tallman,  1  N.  J.  L.  447;  Livingston  v. 
Rogers,  2  Johns.  Cas.  488,  1  CaL  Gas.  27;  Blade  v. 
Nolan,  12  Wend.  173,  27  Am.  Dec.  126;  **The  Count 
Joannes'*  v.  Bennett,  6  Allen,  IGO,  81  Am.  Dec.  Tdi^i 
Rudolph  V.  Lane,  67  Ind.  115;  Blake  v.  Fash,  44  III. 
804;  Palmer  v.  Goldsmith.  16  111.  App.  644:  Bagley  v. 
McMlokle,  9  C2al.  430;  Bagley  v.  Eaton.  10  Oai.*128, 
148;  Clunnes  v.  Pezzy,  1  Campb.  8;  Saltern  v.  Mel- 
huish,  AmbL  S47. 

What  shall  constitute  satisfactory  proof  that 
evidence  was  withheld  or  destroyed  for  an  im- 
proper purpose  cannot  easily  t>e  reduced  to  a  fixed 
rule.  The  presumption  is  not  universal  and  in- 
elastic, but  special,  varying  with  the  concrete 
case.  It  must  be  applied  with  Judgment  and 
sound  discretion.    It  is  a  presumption  of  fact  and 
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a  county  cbarf^e.  Tbe  iostrnctioDS  for  the  de- 
fense that  tbe  Rer vices  were  rendered  as  a  mem- 
ber of  the  family  of  Strom  seem  to  fairly  pre- 
sent the  law,  and  the  burden  of  proving  that 
there  was  an  understsoding  that  Peterson  was 
to  receive  nothing  for  bis  services  except  his 
maintenance  was  very  properly  put  upon  the 
defendant  below.  An  agreement  to  pay  for 
services  rendered  and  accepted  is  presumed 
unless  tbe  parties  are  members  of  the  same 
familv,  or  near  relatives.  Lawson,  Presump- 
tive Ev.  74.  The  parties  were  not  relatives, 
and  the  evidence  establishes  the  fact  that  Pet- 
erson was  not  considered  a  member  of  Strom's 
family,  but  that  he  was  to  be  paid  for  his  serv- 
ices, the  amount  of  which  was  not  clearly 
fixed.  It  is  unnecessary  to  review  the  instruc- 
tions complained  of  on  this  point,  as  they  fairly 
present  tbe  law  governing  this  branch  of  the 
case. 

Other  assignments  of  error  attack  the  ver- 
dict as  excessive.  As  modified  and  reduced  by 
tbe  court,  the  allowance  of  $15  per  month  is 
not  excessive,  if  plaintiff  should  have  recov- 
ered, and  the  verdict  should  not  be  disturbed 
on  that  ground. 

The  statute  of  limitations  is  pleaded  in  bar, 
and  is  presented  by  tbe  following  instruction 
requested  by  the  plaintiff  in  error  and  refused 
by  the  court:  **The  jury  are  instructed  as  a 
matter  of  law  that  the  plaintiff  cannot  recover 
for  any  services  or  work  performed  by  him  for 
the  deceased  in  his  lifetime  prior  to  eight  years 
preceding  his  death."  Tbe  other  defense  of 
tbe  old  statute  of  limitHtions  in  force  during  a 
period  covered  by  the  employment  is  not  urged 


upon  our  attention,  and  we  shall  not  conalder 
it.    The  action  could  only  be  brought  withii»^ 
eight  years  after  the  cause  of  action  accrued. 
It  is  asserted  that  the  right  of*  action  accrues- 
and  the  statute  begins  to  run  on  each  item  of 
the  account  from  the  day  of  its  proper  date, — 
that  is,  from  the  day  of  the  delivery  of  the  ar- 
ticle or  work  done, — as  was  held  in  Cour$an  v. 
Courion,  19  Ohio  St.  454;  but  in  that  case  there- 
was  an  interrupted  term  of  service,  and  the 
breaks  in  such  term  served  to  make  such  con- 
tinuous period  of  service  separate  and  distinct 
items  of  account.    In  this  case  tbe  service  was. 
continuous,  except  for  a  brief  period  of  three 
months,  while  defendant  in  error  was  sick,  and 
in  the  county  hospital,  and  tbe  service  was  re- 
sumed after  his  recovery.     But  it  is  insisted 
that  where  there  is  an  express  employment,  but 
no  time  or  measure  of  compensation  or  term  of 
employment  agreed  upon,  the  law  will  regard 
the  hiring  as  from  year  to  year,  and  the  wages- 
payable  at  the  same  time,  and  will  not  imply 
an  agreement  that  the  payment  of  compensa- 
tion shall  be  postponed  until  tbe  terminatiooi 
of  tbe  employment.    To  this  effect  are  the- 
cases  of  Davis  v.  Oorton,  16  N.  Y.  255, 63  Am. 
Dec.  694;  Be  Oardner,  108  N.  Y.  538.  57  Am, 
Rep.  768;  Gilbert  v.  Comstock,  93  N.  Y.  484^ 
MiUer  v.  Lash,  85  N.  C.  51;    Qrady  v.    Wilwn, 
115  N.  C.  844;  1  Wood.  Limitation  of  Actions^ 
880.     There  are  other  cases  to  the  contrary^ 
notably  Littler  v.  Smiley,  9  Ind.  116;  and  we 
are  not  prepared  to  adopt  the  rule  of  tbe  l^ew 
York  cases,  as  we  think  that  the  contrary  rule 
is  upheld   by  this  court  in  Jarkson  v.  Mull 
(Wvo.)  43  Pac.  603,  where  tbe  circumstances 


not  of  law  and  may  be  overcome  by  other  evi- 
dence. 

Proof  that  a  deed  for  a  chattel  (a  slave)  once  ex- 
iBted  and  was  in  the  possession  of  a  person  who  in- 
termarried with  tbe  grantee  of  the  deed;  that  tbe 
deed  had  been  demanded  of  him  and  not  produced; 
that  be  resided  **dow**  In  anotber  state;  that 
f  uriiier  search  and  inquiry  bad  been  made  of  tbe 
persons  wbo  miffbt  possibly  be  in  possession  of  the 
deed  and  without  effect.— was  deemed  sufficient  to 
rebut  the  presumption  of  fraud  and  admit  sec- 
ondary evidence.    Mordecai  v.  Beal,  8  Port.  (Ala.) 


Tbat  a  weak-minded  woman,  at  the  request  of 
ber  brother,  had  destroyed  a  deed  of  conveyance 
executed  by  herself,  was  deemed  by  tbe  court  to 
be  the  result  of  "unfortunate  advice,"  and  not  of 
an  Intent  OD  her  part  to  commit  a  fraud  upon  any- 
one.   Drosten  v.  Mueller.  103  Mo.  624. 

Tbe  testimony  of  a  party  that  she  destroyed  cer- 
tain letters  because  she  "bad  no  further  use  for 
them  aDd  believed  them  to  he  of  no  consequence" 
was  dcjyemed  sufHolent  to  repel  tbe  inference  of  a 
fraudulent  intent  in  their  destruction.  Smith  v. 
Holyoke,  112  Mass.  617;  Lucas  v.  Brooks,  23  La. 
Ann.  117. 

Lord  Ellenborougb  permitted  a  party,  by  his  own 
testimony,  to  prove  loss  and  diliffeoce,  and  /hen 
permitted  bim  to  testify  from  memory  as  to  the 
contents  of  a  deed.    Kensington  v.  Inglish,  8  East, 


On  this  principle  secondary  evidence  of  a  lost 
United  IStates  patent  to  land  was  admitted  to 
prove  title,    fiell  v.  Hearne,  10 La.  Ann.  616. 

And  secondary  evidence  of  the  loss  or  destruc- 
tion of  naturalization  papers  may  be  given  when 
tbe  case  is  freed  from  tbe  inference  of  fraud. 
Krelts  V.  Behrensmeyer,  128  111.  141. 
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Likewise  false  invoices  come  within  tbe  spirit  of 
the  rule.    Bush  v.  Quion,  8  La.  Ann.  797. 

Although  tbe  destruction  of  the  written  evidenoa- 
prior  to  the  commencement  of  the  suit  raises  a 
presumption  unfavorable  to  the  party  wbo  de- 
stroyed it,  yet  tbe  presumption  may  Xte  rebutted, 
by  proof  adduced  on  the  part  of  such  party.  Su. 
Louis  V.  Queen,  26  Can.  S.  C.  648. 

But  tbe  voluntary  destruction  of  evidence  (let- 
ters) arter  tbe  commencement  of  tbe  suit  raises  tbe 
inference  of  a  fraudulent  design  to  do  away  with 
evidence,  and  it  is  within  the  discretion  of  tb»- 
court  to  refuse  to  admit  proof  of  tbe  contents  by 
tbe  destroyer.  Baldwin  v.  Tbrelkeld.  8  Ind.  A  pp. 
812,  Following  Blade  v.  Noiand,  12  Wend.  173,  27 
Am.  Dec.  126. 

Failure  to  call  witnesses  who  are  known  to  be 
conversant  with  tbe  facts.  (The  Fred.  M.  Lau- 
rence. 15  Fed.  Rep.  696:  Tbe  Vilie  du  Havre,  7  Ben. 
328;  Grubbs  v.  North  Carolina  Home  Ins.  Co.  108 
N.  C.  473i.  or  bribing  witnesses  to  be  absent  (Chi- 
cago City  K.  Co.  V.  McMabon,  108  III.  486.  42  Am. 
Rep.  29;  Houoer  v.  Austin,  2  I<3abo.  188),  gives  rise 
to  a  like  presumption;  but  a  oollation  of  cases 
does  not  properly  belong  in  this  connection.  It 
will  l>e  tbe  subject  of  a  subsequent  note. 

The  full  rigor  of  the  rule  is  that  where  papers 
are  concealed  or  falsi Qed  tbe  party  will  not  be  en- 
titled TO  further  proof  '*ror  that  is  an  indultienoe 
granted  only  to  honest  mistake  and  unintentional 
error.^^    The  Liverpool,  I  Ooii.  618. 

This  principle  was  strictl^r  adhered  to  in  many 
English  cases.  Wardour  v.  Berlsford,  1  Vem.  452; 
Dorrington  v.  jHckson,  Id.  44b;  Plampin  v.  Bett8» 
Id.  273;  East  India  Co.  v.  Evans.  Id.  808:  Dyer  v. 
Tymewell,  2  Vem.  122,  Freem.  Cb.  112;  East  India. 
Co.  V.  Sandys,  1  Vem.  Vei\  Chllds  v.  Saxby,  Id.  207^ 
Hunt  V.  Matthews,  Id.  408. 
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of  the  case  were  somewhat  similar  to  the  case 
at  har.  However,  the  paymcDts  made  in  the 
years  1886  to  1888  took  the  case  out  of  the  stat- 
ute, and  made  the  account  between  the  parties 
a  mutual  one.  It  is  urged  that  the  regularity 
of  payments  of  $6  montbly  during  these  years 
leads  to  the  inference  that  these  payments  were 
in  full  for  those  years,  and  had  no  reference  to 
past  transactions;  but  there  is  testimony  that 
during  these  periods  and  afterwards  the  dece- 
dent bad  stated  that  be  bad  not  paid  Peterson 
anything,  and  that  bis  wages  were  $80  per 
month.  There  certainly  was  evidence  to  the 
effect  that  these  payments  were  part,  aod  not 
complete,  payments,  and  it  can  reasonably  be 
inferred  from  the  evidence  that  they  were  on 
account.  In  Kew  York,  such  payments  have 
been  held  sufQcient  to  take  the  case  out  of  the 
statute,  and  sucb  holding  is  not  contrary  to  the 
views  announced  in  the  cases  from  that  state 
ali^dy  cited.  Smith  v.  Velie,  60  N.  T.  106; 
Re  Gardner,  108  N.  Y.  688,  57  Am.  Elep.  768. 
The  ruling  of  the  court  refusing  to  give  the  in- 
struction, and  to  apply  the  statute  of  limita- 
tions to  that  portion  of  the  claim  prior  to  Sep- 
tember 28,  18»5,  was  warranted  under  the 
evidence. 

The  court  was  asked  to  instruct  the  jury 
that  the  declarations  of  a  creditor,  as  in  the 
case  of  plaintiff  below,  that  any  debt  of  the 
deceased  to  him  is  discharged,  or  that  there  is 
notbini;  due  bim,  is  prima  facie  evidence  of 
payment.  Peterson  admitted  to  witnesses  that 
Strom  owed  him  nothing,  directiv  after  thtf 
latter,  in  bis  iast  sickness,  asked  him,  if  there 
was  anything  due,  to  make  out  his  bill,  to 


which  interrogation  of  Strom,  Peterson  did 
not  respond.  This  evidence  did  not  particu- 
larly relate  to  an  admission  of  payment,  but 
mi^ht  tend  to  show  that  there  was  no  orieinal 
contract  to  pay  for  services  rendered  by  Peter- 
son. It  was  strong  evidence  against  Peterson,, 
but  the  court  and  jury  seem  to  have  treated  it 
of  small  moment,  taken  in  connection  with  ih» 
other  evidence  in  the  cause;  and  we  think  that 
their  action  in  this  respect,  although  the  ad- 
mission was  not  denied  by  Peterson,  is  not 
error,  because  the  weight  to  be  given  to  testi- 
mony of  mere  admissions  is  to  to  determined 
by  the  jury,  and  it  may  be  proper  for  the  court 
to  instruct  them  that  such  testimony  is  usually 
unsatisfactory,  and  should  be  received  with 
great  caution.  Sateland  ▼.  Oreen,  40  Wis.  481, 
444.  The  instruction  was  too  sweeping  in  it» 
terms,  and  the  ground  was  fully  covered  by 
another  instruction  which  was  given  at  the  re- 
quest of  the  defendant  below,  in  substance,, 
that  if  the  plaintiff  knew  before  the  death  of 
Strom  that  the  latter  desired  and  requested  all 
his  creditors,  including  Peterson,  to  present 
their  claims  before  his  death,  and  if  plaintiff 
refused  to  do  so,  aod  said  that  nothing  was  due- 
him,  that  fact  raised  a  strong  presumptioik 
against  him. 

Some  of  the  books  of  account  of  the  dece- 
dent were  destroyed  by  the  plaintiff,  Peterson, 
and  the  only  books  found  were  those  discov* 
ered  concealed  under  a  barrel,  and  a  calendar 
found  hanging  on  the  wall.  Upon  the  latter 
entries  were  made  showing  that  at  the  close  of 
January  of  that  year  Peterson  was  paid  for  one 
month,  and  at  the  close  of  the  year  was  paid 


But  In  the  American  courts  tt  is  held  that  the 
presumption  arises  against  nothing  but  the  evt- 
dence  oestroyed.  Thompson  v.  Thompson,  9  lod. 
8^  68  Am.  Dec.  638:  Life  &  F.  Ins.  Co.  v.  Mechanic 
F.  Ins.  Co.  7  Wend.  81;  Wilson  v.  Cassidy,  2  Ind. 
582. 

An  affidavit  which  Is  of  Itself  suffloient  to  open 
the  door  for  secondary  evidence  of  tbe  contents  of 
a  promissory  note  is  not  itself  evidence  of  tbe  con- 
tents of  tbe  note.    Almy  v.  Beed,  10  Gush.  4SL 

Tbe  afRdavit  of  tbe  contents  of  a  letter  not  pro- 
duced was  admitted  because,  as  the  court  said,  **if 
untrue  it  was  at  the  imminent  peril  of  exposure  by 
the  production  of  the  letter,  and  that  under  such 
circumstances  the  representation  in  the  affidavit 
must  be  taken  to  be  as  true.**  Lumley  v.  Wagner,  1 
De  G.  M.  &  G.  804, 634, 21  L.  J.  Ch.  N.  &  898, 16  Jur.  871. 

o.  The  rule  and  evidence  in  admtraltu* 

In  admiralty  prize  courts  It  is  a  recognised  law 
of  nations  that  neutral  property  is  free  from  con- 
fiscation. But  where  such  ncutrnlity  cannot  be 
shown  Eatiefactoriiy  because  tbe  sbip^s  papers  have 
been  destroyed,  and  sucb  destructioo  or  spoliation 
has  not  t)een  frankly  and  satisfactorily  explained, 
a  presumption  of  mala  jldee  is  raised,  and  tbe  prop- 
erty will  be  condemned  as  that  of  the  enemy,  unless 
such  presumption  Is  removed  by  other  evidence 
admitted  within  the  discretion  of  tbe  prisse  court  as 
in  other  cases.  This  is  tbe  i^merlcan  rule.  Tbe 
Pizarro,  15  U.  8.  21  Wheat.  227,  4  L.  ed.  236;  The 
Feterboff,  Blatchf .  Pr.  Gas.  463. 

Tbe  maritime  courts  on  tbe  continent  of  Burope 
excluded  further  proof  after  spoliation  was  estat>- 
llsbed,  holding  that  alone  sufficient  to  raise  tbe 
presumption  against  ncutraUty  and  to  Justify  con- 
fiscation, but  the  English  Admiralty  Code,  modified 
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that  rule  to  the  extent  of  not  holding  spoliation 
alone  to  be  defamatory  when  other  ciroum- 
stances  were  clear.  The  Hunter.  1  Dods.  Adm.  480« 
486,  487;  Tbe  Two  Brothers,  1  Bob.  Adm.  181:  The- 
Blsing  Sun,  2  Bob.  Adm.  104:  The  PoUy,  Id.  861; 
The  Johanna  Emllie,  18  Jur.  TOBL 

ITT.  Where  a  party  adversely  interested  destroys  or 
toithholds  evidence  to  which  the  adversary  is  enti^ 
Ued. 

a.  The  rule. 

Ck>urts  will  go  far  in  presuming  against  those^ 
who  destroy  documents  and  instruments  necessary 
to  the  security  or  elucidation  of  the  rights  of 
others,  but  there  is  a  limit  to  the  application  of 
tbe  term  ^'everything"  as  it  is  used  in  the  rule 
'^Everything  will  be  presumed  against  tbe  de- 
spoiler.**  Diehl  V.  Emig,  66  Pa.  32^:  Halyburton  v.. 
Kershaw,  8  Desauss.  Bq.  105;  Preston  v.  Leighton, 
6  Md.  88;  Cameal  v.  Day.  Litt.  Pel.  Gas.  492,  493. 

Tbe  principle  of  the  maxim  Omnia  praesumuntva^ 
in  odium  spoliatoris,  as  applicable  to  the  destruc- 
tion or  suppression  of  a  written  Instrument,  is  that 
such  destruction  or  suppression  raises  a  presump- 
tion that  the  document  would,  if  produced,  miti- 
gate against  the  party  destroying  or  suppressing 
it,  and  that  his  conduct  Is  attributable  to  this  cir- 
cumstance. There  is  great  danger  that  the  maxim 
may  be  carried  too  far.  It  cannot  properly  be 
pushed  to  the  extent  of  dispensing  with  the  neces- 
sity of  other  evidence,  and  should  be  regarded  "as 
merely  matter  of  Inference,  In  weighing  tbe  effect 
of  evidence  In  Its  own  nature  applicable  to  the 
subject  in  dispute.**  Where  there  is  express  and 
positive  evidence,  there  is  no  place  for  presump- 
tion or  Inference.  It  Is  only  In  reference  to  the 
contents  of  the  paper  destroyed  or  withheld  that 
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Id  full,  and  these  entries  were  in  the  bandwrit- 
log  of  dece<Jent.  Judge  Potter,  wbo  drew  up 
ibe  will,  after  the  death  of  the  testator  left 
Peterson  in  charge  of  the  place  of  business  of 
the  decedent,  where  there  were  a  number  of 
account  books.  He  afterwards  examined  them 
•carefully,  but  was  not  allowed  to  state  whether 
there  were  any  charges  therein  against  any 
employee  of  the  decedent,  Btrom.  At  the  time 
he  was  questioned  upon  this  matter  it  had  not 
been  shown  that  the  books,  or  any  of  them, 
had  been  destroyed,  and  it  seems  that  the  ques- 
tion was  properly  objected  to.  No  exception 
was  talsen  to  the  ruling  of  the  court  suRtaming 
this  objection,  and  the  question,  altbough  a 
vital  one  in  the  case,  was  not  renewed.  Judge 
Potter  examined  tbree  or  four  of  the  books,  he 
«ays,  very  carefully,  so  that  he  had  a  general 
idea  of  them,  without  examining  any  paiticu- 
lar  account.  The  books  might  ha7e  been  in- 
tact when  tbe  inventory  and  appraisement  were 
taken,  which  took  a  day  or  two;  and  the  wit- 
ness stated  that  he  was  under  the  impression 
that  he  examined  the  books  at  that  time,  but 
may  have  examined  them  before  tbe  inventory 
was  taken.  He  had  charged  Peterson  to  leave 
•everything  as  it  was,  and,  when  he  discovered 
that  the  ^oks  were  burned,  spoke  sharply  to 
Peterson,  reminding  him  of  the  direction,  and 
asked  him  why  the  books  had  been  destroyed. 
Peterson  replied  that  Strom,  the  deceased,  bad 
told  him  to  burn  them  up.  This  answer  was 
xnade  promptly,  and  Judee  Potter  says  there 
was  nothing  extraordinary  in  Peterson's  con- 
duct when  he  made  this  explanation.  Tbe  in- 
struction asked  for  on  tbis  point  was  as  fol- 


lows: "If  the  jury  believe  from  all  the  evidence 
in  Ibis  case  that  the  books  of  account  of  tbe 
deceased,  or  any  of  them,  were  destroyed  bv 
plaioiiiT,  a  presumption  arises  that,  bad  the 
truth  appeared  by  said  books,  it  would  have 
been  asrainst  his  interest."  This  instructioa 
was  refused,  and  the  court  gave  no  other  bear- 
ing upon  the  question.  The  defendant  was 
entitled  to  an  instruction  covering  the  point, 
for  it  is  a  universal  rule  that  the  suppression 
or  destruction  of  evidence  raises  the  presump- 
tion against  the  spoliator,  where  the  evidence 
is  relevant  to  the  case,  or  wbeie  it  was  bis  duty 
to  preserve  it.  Omnia  prcpsumuntur  contra 
ipoliatorem.  Lawson.  Presumptive  £v.  140 
€t  sea.  Where  the  spoliator  is  the  claimant, 
the  lact  of  spoliation  alone  raises  a  presump- 
tion against  bis  claim.  Where  a  deed,  a  will, 
or  other  paper  is  proved  to  be  destroyed  or 
suppressed,  or  there  is  vehement  suspicion  of 
its  having  been  done,  the  presumption,  iti 
odium  gfmiatoris,  applies  in  favor  of  the  |>arty 
who  claims  under  sucii  paper,  though  tbe  con- 
tents are  not  proved.  Id.  152,  and  cases  cited. 
But  there  is  great  danger  that  tbe  maxim  may 
be  carried  too  far,  and  it  should  be  cautiously 
applied.  In  this  case  the  mere  destruction  of 
tbe  books  is  not  sufficient  to  warrant  the  pre- 
sumption that  their  contents  were  against  the 
interest  of  Peterson,  for  they  were  burned  after 
they  had  been  examined,  and  some  time  after 
tbe  funeral  of  Strom.  There  was  no  attempt 
made  to  conceal  the  books  by  Peterson,  or  to 
\  prevent  their  examination,  and  it  nowhere  ap 
pears  that  there  were  charges  against  Peterson 
on  the  books  destroyed,  altbough  it  does  appear 


tbe  maxim  can  bave  application;  and  where  tbe 
contents  are  proved  there  Is  no  occasion  for  resort 
to  tbe  maxim.  Bott  v.  Wood,  66  Biiss.  136;  Jones 
V.  Knausfl,  31 N.  J.  Eq.  609. 

Where,  then,  a  deed  or  will  is  shown  to  have 
l>een  in  ezistenoe  but  to  have  been  destroyed  br 
the  adversary,  it  will  be  presumed  that  such  deed 
or  will  contained  the  conditions  f  avorlngr  the  party 
wl\o  asserts  them,  when  It  was  possible  for  it  to 
have  contained  them.  Dalston  v.  Coats  worth,  1 
P.  Wms.  781. 

This  rule  Is  buUt  upon  the  cases  of  Rex  v. 
Oountess  Arundel,  Hob.  109:  Sanson  v.  Bumsey.  2 
Vera.  661;  Hampden  v.  Hampden.  1  Bro.  P.  C.  660; 
and  Woodroff  and  Burton,  Ueg,  Lib.  A.  17S2,  fol* 
232,  decided  In  the  order  named,  and  was  followed 
In  Lord  Melville's  Trial,  29  How.  St.  Tr.  1194. 

No  presumption  arises  except  upon  proof.  In- 
ference may  aid  proof  but  can  not  create  It.  There 
must  be  proof  offered  to  sustain  the  allegations  of 
the  pleadings,  which  proof.  If  Insufficient,  may  be 
Glided  by  every  presumption  against  the  destroyer, 
but  the  mere  proof  of  the  destruction  will  not  war- 
rant the  rendition  of  a  Judgment  which  could  oth- 
erwise only  be  supported  by  the  facts  evidenced  by 
the  writing  destroyed.  Oage  v.  Farmelee.'87  HI. 
ZBd. 

The  case  of  Cowper  v.  Earl  Cowper,  2  P.  Wms.  749 
<A.  D.  1784),  was  the  first  to  emphatically  iterate  the 
rule  that  no  presumption  could  arise  except  upon 
-evidence,  and  It  was  based  on  the  holdings  In  Bex 
V.  Countess  Arundel,  Hob.  109:  Gartside  v.  Ratcllff, 
1  Ch.Cas.  292;  Hunt  v.  Matthews,  1  Vera.  406:  War- 
dour  V.  Berlsford  (said  to  be  not  rightly  re- 
ported), 1  Vern.  452;  and  Ck)unte88  Plymouth  v. 
Bladon,  2  Vern.  32,  which  need  no  further  consid- 
eration here.  See  also  Moffat  y.  Moffat,  lOBosw.  468, 
ML 
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The  rule  may  be  applied  in  like  cases  to  tbe  fol- 
lowing: 

Where  the  defendant  has  placed  It  beyond 
the  power  of  the  plaintiff  to  prove  the  execu- 
tion of  a  bill  of  sale,  proof  of  that  fact  will  raise  a 
presumption  of  Its  execution.  Cheatham  v.  Biddle, 
8  Tex.  162. 

The  destruction  of  a  receipt  will  raise  the  pre^ 
sumption  of  the  payment  of  money.  Downing  v. 
Plate,  90  m.  288. 

The  failure  of  a  parry  to  perform  his  duty  m 
keeping  strict  account  of  the  workings  in  a  coal 
mine  extending  under  adjoining  land  raises  the 
presumption  that  all  the  coal  taken  out  came  there- 
from.   Dean  v.  Thwalte,  21  Reav.  621. 

The  failure  of  a  confidential  agent  to  keep  vouch- 
ers against  himself  while  keeping  those  against  hto 
principal  raised  the  presumption  that  he  had  re- 
ceived hto  full  compensation.  White  V.  Lady  Lin- 
coln, and  Duke  Newcastle  v.  KInderley,  8  Yes.  Jr. 
868. 

The  destruction  of  a  contract  by  the  vendor  for 
the  purchase  of  land  about  the  time  a  demand  was 
made  by  tbe  vendee  fur  the  delivery  of  a  deed  wai» 
held  sufficient  to  raise  tbe  presumption  that  It  did 
not  state  the  agreement  In  the  manner  alleged  by 
the  vendor.    Warren  v.  Crew,  22  Iowa,  81S. 

Upon  proof  that  a  member  of  tbe  firm  whose 
duty  It  was  to  keep  the  books,  expended  more 
money  for  pergonal  or  family  expenses  than  he  has 
charged  himself  with,  the  maxim  in  odium  fpoUa- 
torU  applies.    DImond  v.  Henderson,  47  Wta.  ITtL 

Where  the  controversy  was  as  to  the  number  of 
acres  conveyed  by  a  certain  deed  which  the  defend- 
ant might  have  produced,  the  court  said:  '^Perhaps 
tbe  presumption  in  odium  spoliatoriB  might  arise 
from  the  fact  of  the  oonproductlon  of  tbe  deed  and 
failure  to  account  for  Its  absence;**  but  the  case 
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<hat  the  books  disooTered  did  contain  charges 
against  him.    Whether  Judge  Potter's  ezami- 
nation  ^as  sufficient  or  not  to  show  that  there 
were  such  charges  does  not  appear;  neither  does 
it  appear  that  he  did  not  know,  or  could  not  re- 
«nember»  whether  there  were  any  charges  in  the 
books  against  the  plaintiff.    However,  the  in- 
-struction  asked  was  too  broad,  and  should  have 
been   modified  by  counsel,  for  the  mere  fact 
of  the  destruotion  of  the  books  alone  does  not 
show  that  they  were  evidence  against  the  in- 
terest of  the  spoliator.    His  conduct  might  not 
have  been  that  of  a  spoliator,  but  rather  that 
of  a  stupid  or  ignorant  man,    who  thought 
that  he  had  a  duty  to  perform,  enjoined  upon 
him  by  his  deceased  employer:  and  there  are 
«ome  indications  in  the  evidence  that  support 
this  view.    Some  four  months   prior  to  his 
•death,  Strom  published  in  a  local  daily  paper 
.A  notice  which  the  publisher  states  he  believes 
-was  brought  to  him  by  Peterson,  entitled  "Ex- 
tends Thanks,"  which  states  that  on  the  7th  of 
the  month  (May.  1893)  Strom  closed  his  liquor 
house,  and  that  he  would  store  his  goods,  and, 
if  business  would  Justify,  would  probablv  open 
the  next  summer,  and,  if  not,  he  would  ship  his 
goods  away.    He  then    presents   his  highest 
•compliments  to  bis  "proper"  customers,  and 
states:     "Remember,  if  I  am  guiliy  to  cred- 
itors for  payment,  come  and  collect.    If  any 
persons  are  guflty  to  me  for  liquors,  please 
keep  this  [the  notice]  as  a  present."    This  no- 
tice was  introduced  for  the  purpose  of  show- 
ing that  Strom  was  settling  up  his  accounts, 
4ind  that.  In  addition  to  his  general  custom  of 
meeting  his  obligations  promptly,  he  had  given 


notice  to  his  creditors  that  he  desired  to  pay 
his  bills.  Other  testimony  was  introduced^ 
sbowinff  that  he  had  directed  the  payment  of 
his  local  bills,  and  had  requested  that  money 
be  taken  from  his  safe  for  that  purpose.  But 
the  publication  referred  to  also  indicates  that 
he  had  no  desire  to  press  his  claims  against 
his  creditors,  and  is  in  harmony  with  Peter- 
son's statement  that  Strom  had  directed  him  to 
bum  his  books.  No  instruction  was  asked 
upon  the  question  of  this  explanation  of  Peter- 
son, nor  were  the  jurv  asked  to  be  instructed 
to  disregard  it  as  evidence.  It  went  to  them 
as  his  explanation  of  his  conduct  in  destroying 
the  books.  It  will  be  noticed  that  it  appears 
that  an  inventory  was  taken  of  the  property  of 
the  estate,  but  whether  before  or  after  the  de- 
struction of  the  books  does  not  appear.  It 
should  have  been  shown  that  the  accounts 
against  the  creditors  of  the  estate  were  not  in 
this  inventory,  or  were  not  preserved.  If  they 
were,  and  had  Peterson's  account,  if  there  was 
any  against  him,  appeared  in  such  inventory, 
it  could  have  been  introduced  as  secondary 
evidence. 

The  instruction  asked  for  presents  the  Brit- 
ish law  governinethe  spoliation  of  documents. 
Broom,  Legal  Maxims,  940:  1  Phillips,  Ev. 
(Co wen  &  H.  notes)  639;  Houwr  v.  AtiBtin^  2 
Idaho,  188.  198.  The  rule  is  strong  in  ad- 
miralty cases,  but  upon  this  point  Mr.  Justice 
Story  says  in  the  case  of  Ttie  Pizarro,  15  U.  8. 
2  Wheat.  241,  4  L.  ed.  229.  "The  objection 
which  is  urged  against  the  admission  of  the 
further  proof  would,  under  other  circum- 
stances, deserve  great  consideration.    Conceal- 


-waa  decided  on  other  grouoda.    Barney  v.  Seeley, 
:38Wte.881. 

Likewise,  the  court  announced  its  wllllnfrness 
that  the  presumption  should  be  the  basis  for  the 
decision  of  the  case,  but  decided  the  case  on  other 
grounds  in  Wilson  v.  Gassidy,  S  Ind.  56K. 

Tbe  destruction  of  forged  notes  after  beioR 
Arrested  for  their  utterance  raised  a  presumption 
of  forgery.  State  v.  Chamberlain,  89  Mo.  129.  Fol- 
lowing Pomeroy  v.  Benton,  77  Mo.  04. 

Upon  tbe  destruction  of  a  second  will  by  a  person 
Interested  in  opposition  tbereto  so  that  the  exact 
conienis  of  the  will  cannot  be  ascertained,  tbe  Jury 
were  held  bound  to  infer  that  the  second  will  con- 
tained inconsistent  dispositions  with  tbe  first,  and 
further,  that  the  second  will  contained  a  clause  ex- 
pressly revoking  all  former  wills,  the  court  saying: 
"^'It  is  far  hetter  that  there  should  be  an  intestacy 
than  that  a  spoliator  should  be  rewarded  for  his 
disbonesty.^  Jones  v.  Murpby.  8  Watts  &  8.  276, 
«1. 

If  a  second  will  be  destroyed  or  withheld  by 
fraud  tbe  Jury  are  bound  to  infer  that  the  second 
will  contained  dispositions  of  property  inconsist- 
ent with  tbe  first,  and  more,  in  odium  KpoliatorU, 
and  that  the  second  will  contained  a  clause  ex- 
pressly revoking  all  former  wills.    IhidU 

Where,  however,  tbe  testator  is  shown  to  have 
destroyed  the  latter  will  the  rule  does  not  apply. 
8ucb  destruction  likewise  revives  the  former,  but 
because  it  Is  a  direct  revocation  of  the  latter.  Har- 
vood  V.  Ooodright,  I  Gowp.  87,  91. 

And  where  the  deatruotlon  alone  is  shown,  the 
testator  is  presumed  to  have  destroyed  it.  Betts  v. 
Jackson,  Brown,  6  Wend.  178. 

There  is  no  basis  upon  which  the  presumption 
ean  arise,  where.aJ  though  the  form  of  tbe  property 
th  question  has  been  changed,  neither  the  value  nor 
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the  means  of  establishing  the  value  has  been  les- 
sened or  destroyed,  in  case  of  a  change  of  form- 
as  by  the  milling  of  ores— it  is  only  where  oornob- 
orating  ciroamstances  or  secondary  evidence  have 
been  destroyed  that  the  strongest  presumption  will 
arise  from  the  direct  tentimony.  Fox  v.  Hale  &  N. 
surer  Min.  Co.  106  Cal.  989. 

And  such  adverse  presumption  will  not  arise  in 
tbe  abeence  of  a  purpose  to  suppress  evidence,  as 
by  tbe  mere  sendmg  away  of  hides  taken  from 
butchered  animals  alleged  to  have  been  wrongfully 
taken.    People  v.  Hurley,  G7  OaL  14SL 

The  destruction  of  books  relating  to  matters  long 
since  settled  and  pever  since  disputed;  will  tw 
treated  lightly,  and  will  not  be  allowed  to  prejudice 
the  case;  butltisentirely  different  where  they  re- 
late to  recent  transactions  of  which  the  accounts 
therefrom  arising  have  not  been  adjusted.  And 
still  more  where  that  destruction  was  by  tbe  party 
who  has  filed  tbe  bill  to  have  accounts  taken  of 
those  transactions.  In  such  a  case  tbe  court  must 
be  satisfied  that  the  destruction  was  proper  and 
Justifiable  or  tbe  principle  laid  down  in  Armory  v. 
Delamlrie.  1  Strange.  506,  1  Smith,  Lead.  Cas.  7th 
Am.  ed.  638,  will  l>e  applied,  and  everything  will  be 
presumed  against  the  destroyer  which  Is  most  un* 
favorable  to  him  if  it  is  consistent  with  the  rest  of 
the  facts  which  have  been  either  admitted  or 
proved.  Gray  v.  Haig,  20  Beav.  219. 

As  to  the  substitution  of  secondary  evidence  in 
such  cases,  see  supno,  IL  a. 

And  where  a  brother  for  the  deliberate  and  sole 
purpose  of  cutting  off  investigation  destroyed  book 
accounts  of  the  firm  after  suit  brought,  thereby 
making  it  impossible  to  ascertain  tbe  amount  out 
of  which  he  had  defrauded  his  partner,  to  whom 
as  be  said  be  was  *'bound  by  the  ties  of  gratitude 
for  giving  bim  his  start  in  Ufe/*  the  court  said:  **Ne 
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ment,  or  even  ^spoliatioo,  of  papers  ir  not  of 
itself  a  sufflcieni  ground  for  coudemnation  in 
a  prize  court.  It  is  undoubtedly  a  very 
awakening  cireuonstance,  calculated  to  excite 
the  vigilflnce  and  justify  the  suspicions  of  the 
court.  But  it  is  a  circunastance  open  to  ex- 
planation, for  it  may  have  arisen  frona  acci- 
dent, necessity,  or  superior  force;  and  if  tbe 
party  in  the  first  instance  fairly  and  frankly 
explains  It  to  the  satisfaction  of  the  court,  it 
deprives  him  of  no  right  to  which  he  is  otlier- 
wise  entitled.  If,  on  the  other  hand,  the 
spoliation  be  unexplained,  or  the  explanation 
appear  weak  and  futile;  if  tbe  cause  labor  un- 
der heavy  suspicions,  or  there  be  a  vehement 
presumption  of  bad  faith  or  gross  prevarica- 
tiou. — it  is  made  the  ground  of  a  denial  of 
further  proof,  and  condemnation  ensues  from 
defects  in  the  evidence,  which  the  party  is  not 
permitted  to  supply."  In  the  case  of  Bnldirin 
V.  Threlkeld,  8  Ind.  App.  812,  tbe  court  says: 
"The  court  sustained  an  objection  of  the  ap 
peilee  to  proving  the  contents  ot  certain  letters 
testified  to  by  the  appellant  after  he  had  prac 
tically  admitted  that  he  voluntarily  destroyed 
the  letters  after  he  had  commenced  the  suit  on 
a  note  against  the  Bryants.  The  court  had  a 
right  to  deduce  from  the  act  of  destruction 
after  the  commencement  of  such  suit  the  In- 
ference of  a  fraudulent  design  to  do  away 
with  the  letters  themselves,  and  upon  this 
theory  tbe  exclusion  of  the  evidence  was 
proper."  This  is  the  rule  laid  down  in  Blade 
V.  Aoiand,  12  Wend.  178.  27  Am.  Dec.  128. 
where  a  party  deliberately  destroyed  'a  note 
before  it  lell  due,  and  there  was  nothing  in  the 


case  accounting  for  or  explaining  the  act,  eon- 
sihtent  with  an  honest  or  justifiable  purpose; 
and  it  was  held  that  tbe  plaintiff  was  bound  to 
give  afl^rmatively.  evidence  to  show  that  the- 
act  took  place  under  circumstances  that  re^ 
pelled  the  inference  of  fraudulent  design. 
Those  cases  apply  to  a  case  where  a  party  de- 
stroys or  suppresses  his  own  evidence,  and 
seeks  to  introduce  secondary  evidence  of  the^ 
contents  of  tlie  same,  if  in  its  nature  docu- 
mentary, or  does  not  produce  the  witncj^ses  to- 
testify,  or  causes  them  to  leave  the  jurisdic- 
tion. But  the  presumption  is  not  a  conclusive 
or  absolute  one.  although  it  is  a  strong  pre- 
sumption; and  this  is  the  rule  where  a  party 
suppresses  or  withholds  evidence.  The  fol- 
lowing Instruction  was  given  in  tbe  case  of 
Thompson  v.  ITiompson,  9  Ind.  828,  C8  Am. 
Dec.  tJ88:  ''If  the  jury  believe  from  the  evi- 
dence that  William  Thompson,  the  plaintiff, 
burned,  or  in  any  way  destroyed,  any  of  the- 
papers  of  the  deceased,  James  A.  Thompson, 
without  the  knowledge  and  consent  of  tboso- 
who  were  interested  in  the  estate  of  said  de- 
ceased, it  devolves  on  him  to  show  by  proof 
other  than  his  own  statements  what  those 
papers  contained;  and  on  his  failure  to  do  so> 
the  law  raises  the  presumption  airainst  him 
that  they  were  of  the  highest  value  to  tbe  de- 
fendant in  this  suit,  and  entitles  her  to  a  ver- 
dict." The  court  said,  in  substance,  while 
holding  the  instruction  erroneous,  that  it  la 
undoubtedly  true  that  a  party  who  destroya 
tbe  evidence  by  which  his  claim  or  title  may 
be  impeached  raises  a  strong  presumption 
against  the  validity  of  his  claim;  and  if  the 


Utter  case  oould  ever  present  itself  for  tbe  rlsrid 
rule  recognized  alike  in  equity  and  at  law.  em- 
bodied in  tbe  mazium.  Omnia  prcBsumuntur  in 
odium  tpdUatorisJ*^   Pomeroy  v.  Benton,  77  Ma  6ft. 

b.  The  proof. 

Before  one  party  can  charge  another  as  a  spolia- 
tor be  must  show  that  he  was  himself  iotereeted  in 
tbe  document  destroyed;  and  before  the  destruc- 
tion will  be  deemed  to  be  a  spoliation  he  must  show 
that  it  was  done  malo  animo  to  injure  him.  !>•- 
lany  v,  Tenison,  8  Bro.  P.  C.  850. 

Furthermore  before  the  character  of  a  spoiler 
can  be  fixed  on  one  who  destroys  a  deed,  the  pur- 
port of  tbe  instrument  must  be  proved  to  have 
been  what  it  is  surmised  to  have  been.  When  that 
Is  done  then  the  act  of  the  spoiler  is  deemed  to  be 
equivalent  to  a  confession.  M^Rejmolds  v.  M^Cord. 
6  Watis,  288. 

As  above  stated,  there  must  be  some  evidence 
*'on  which  the  presumption  can  be  reposed,"  but  ''if 
a  man  destroys  a  thing  that  is  designed  to  be  evi- 
dence against  himself,  a  small  matter  will  supply 
it."  Anonymous,  1  Ld.  Kaym.  781,  quoting  from 
Lord  Hoit  in  B.  R.  Mich.  10  Wm.  HI. 

Slight  evidence  of  the  contents  of  a  written  in- 
strument wilfully  destroyed  is  usuaUy  sufficient, 
for  from  the  fact  of  tbe  wilful  destruction  arises 
the  presumption  that  if  tbe  truth  had  appeared,  it 
would  have  been  against  the  Interest  of  tbe  de- 
stroyer, and  that  his  conduct  is  attributable  to  his 
knowledge  of  this  circumstance.  Jones  v.  Knauss, 
31  N.  J.  Eci.  609. 

The  mere  destruction  or  withholding  of  an  in- 
strument will  not  always  supply  the  absence  of 
proof  of  its  contents,  or  corroborate  the  evidence 
of  an  interested  witness  in  regard  to  them.  The 
presumption  arising  therefrom  may,  in  some  oases. 
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deterralDe  the  general  character  of  a  paper  de- 
stroyed or  withheld,  or  reduce  to  certaluty  what  i» 
equivocal,  vague,  or  uncertain,  or  complete  what 
is  imperfect,  but  it  does  not  corroborate  whatever 
the  party  prejudiced  by  tbe  destruction  may  tes- 
tify to  be  the  contents.  Motfatt  v.  Moffatt.  1<^ 
Bosw.  501. 

Courts  of  equity  will  go  beyond  and  even  con- 
trary to  tbe  rules  of  law  and  presume  most  iitier^ 
ally  in  odium  apolUUoria, 

'Vhe  fact  of  the  spoliation  may  be  proved  by  I  he- 
answer  or  oath  of  the  opposite  party,  so  may  the- 
contents  of  a  paper:  but  when  It  is  sought  to  raise  a 
debt  against  the  spoliator  tliere  must  he  some  evi- 
dence beyond  the  fact  of  the  spoliation.  The  term 
•'some  evidence"  need  not  be  understood  to 
mean  a  prima  facie  case,  but  slight  evidence  which 
conduces  to  prove  the  oharflre  is  sufficient;  ii» 
weight  or  credibility  is  a  matter  of  discretion  and 
clrcumsiunce.  Askew  v.  Odenheimer.  Baldw.  380: 
Sanson  v.  Rumsey,  2  Vern.  661;  Cookes  v.  Heilier, 
1  Ves.  Sr.  233:  Garteide  v.  RatcJiff.  1  Ch.  Cas.  298. 

Lord  Eldon  thought  tbe  courts  might  have  gone 
a  little  too  far  in  presuming,  after  proof  of  spolia- 
tion, that  the  contents  of  the  thing  spoiled  arfr 
what  they  have  been  a  I  legend  to  be:  but  he  refuses  to 
change  the  rule.    Barker  v.  Kay,  2  Russ.  Ch.  63.  Ti, 

A  will,  being  in  court  and  not  produced  by  tfa» 
plaintiff,  the  jury  may  infer  that  the  statements  of 
the  defendant  concerning  its  contents  are  true. 
Sutton  V.  Devon  port.  27  L.  J.  C.  P.  N.  S.  54. 

This  is  upon  the  theory  that  if  the  facts  are  not 
as  alleged  the  adversary  has  it  in  his  power  to  make 
it  so  to  appear.  Hampden  v.  Hampden,  8  Bro.  F» 
a  550. 

And  where  the  young  £ar]  of  Anglesea  was  trans^ 
ported,  sold  as  a  slave,  and  thereby  kept  from  bis 
inheritanoe  for  thirty  years,  the  court  said:  **The8e 
fac^f  speak  more  strongly  in  proof  of  the  plaintilfs* 
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plaintiff  destroyed  papers  or  toe  estate,  and  es- 
pecially receipts  for  taxes,  wiiicii  are  important 
documents,  he  committed  a  great  wrong,  bat 
yet  the  presumption  against  bim  would  not  be 
of  that  conclusive  character  indicated  by  the 
instruction.  The  Jury  were  told  in  the  in- 
struction in  the  case  dted  that,  if  the  plaintiff 
destroyed  any  papers  of  the  deceased,  the  de- 
fendant was  entitled  to  their  verdict.  The 
court  then  proceeds  to  say:  ''The  law  of  na- 
tions, as  recognized  in  continental  Europe,  un- 
der certain  circumstances  raises  a  conclusive 
presumption  against  the  spoliator  of  papers 
indicating  the  national  character  of  a  vessel.  1 
Kent,  Com.  157,  158.  But  even  that  rule  does 
not  ordinarily  prevail  in  England  and  the 
United  States.  1  Greenl.  Ev.  §  31;  The 
Pizarro,  16  U.  8.  2  Wheat  242.  4  L.  ed.  230, 
note.  This  rule  has  no  place  in  the  courts  of 
ion  law.  On  proof  of  the  existence  of  a 
r,  the  testimony  of  a  party  who  ought  to 
the  custody  of  it,  touching  its  loss,  with 
«i«dence  of  diligent  search  for  it,  is  addressed 
to  the  court.  If  its  loss  is  established,  be  is 
allowed  to  go  to  the  lury  witl^evidence  of  its 
contents.  But  his  adversary  may  prove  that 
be  has  withheld  or  destroyed  it,  and  if  he  sat- 
isfactorily establish  that  point,  every  pre- 
sumption wiU  be  indulged  against  bim  in  ref- 
erence to  its  character.  2  Phulips,  Ev.  (Cowen 
^  H.  notes)  298;  3  Phillips,  Ev.  1193;  Life  A 
V.  In9,  Co.  V.  Meehnnie  F,  Ins.  Co,  7  Wend.  31. 
The  rule  is  well  stated  by  Sutherland,  J.,  in 
the  case  last  referred  to.  This  rule  is  that 
the  refusal  to  produce  books  and  papers  upon 
notice  given  does  not  warrant  the  presumption 


«a8e  than  a  thousand  witnesses.**  Craig  v.  Barl 
Anglesea.  17  Bow.  St.  Tr.  1430. 

In  tbe  cases  of  Sanson  v.  Ramsey,  2  Vem.  561,  and 
^ton  V.  Evton,  Td.  880,  deeds  of  marriage  mttie- 
roent  were  burned,  and  in  Dalston  v.  Coatswnrtb.  1 
P.  Wms.  781,  a  deed  of  iDherltance  was  destroyed. 
The  court  in  each  case  decreed  that  the  injured 
party  should  hold  and  enjoy,  and  that  the  adver- 
sary should  coQver.  In  one  case  the  court  impns- 
ooed  the  spoliator  until  he  should  make  a  couvey- 
aoce;  the  court  admitting  that  it  could  not  imprison 
him  forever,  but  saying  that  he  could  obtain  his 
release  by  executing  the  conveyance. 

The  evidence  that  is  deduclble  where  there  has 
been  a  spoliation  of  the  ''best*'  evidence  (the  origi- 
nal document)  is  of  course  secondary  evidence. 
The  rule  is  tliat,  if  by  fraud  .a  party  is  deprived  of 
the  possesdoo  of  a  written  instrument  which  be^ 
longs  to  bim,  secondary  evidence  of  the  contents 
may  be  given  in  the  name  manner  as  in  the  case  of 
lost  documents.    Grimes  v.  Kimball.  8  Allen,  518. 

Where  a  party  refused  to  produce  a  lease  which 
was  proved  to  be  in  her  custody,  an  attorney  .who 
had  read  it  was  allowed  to  give  evidence  of  its  con- 
tents. The  court  presuming^t  to  be  against  her  in- 
terest, inasmuch  as  she  had  the  power  to  show  it 
to  be  otherwise  if  such  were  the  fact.  Foung  v. 
Holmes,  1  Strange.  70. 

£zcepe<on.  There  is  one  exception  to  the*  rule 
that  upon  proof  of  the  fact  that  the  party  adversely 
Interested  destroys  or  withholds  evidence  to  which 
the  other  party  is  entitled,  a  presumption  arises  in 
<Ktlum  spoIiotoHs  enabling  the  aggressor  to  make 
secondary  proof  by  the  words  of  his  own  mouth.  It 
^  in  the  case  of  letters  received  by  the  one  party 
from  the  other. 

In  such  a  caw  the  letters  are'  not  presumed  to 
"^ntain  whatever  the  adversary  avers  they  do  con- 
tain, nor  is  the  receiver  compelled  to  account  for 
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that  they  would  show  the  facts  alleged  by  the 
partv  giving  notice;  the  onlv  effect  of  such  re- 
fusal being  that  parol  evidence  of  their  con- 
tents may  be  given,  and,  if  such  secondary 
evidence  be  imperfect,  vague,  and  uncertain  as 
to  dates,  sums,  etc,  every  intendment  and  pre- 
sumption shall  be  against  the  party  who  m^bt 
remove  all  doubt  by  producing  the  higher  evi- 
dence. But  some  gefteral  evidence  of  such 
parts  of  their  contents  as  are  applicable  to  the 
case  must  first  be  given,  before  any  foundation 
is  laid  for  any  inference  or  intendment  on  ac- 
count of  their  nonproduction.  This  doctrine 
will  be  applied  to  another  feature  of  the  case  at 
bar.  The  following  instruction  was  given  in 
the  case  of  i9^M  V.  VFoMf,  06  Miss.  186, 1%:  "If 
the  Jury  are  satisfied  from  the  evidence  that 
Thomas  H.  Wood  fraudulently  destroyed  the 
will  now  in  controversy,  testified  to  by  Blan- 
ton  as  duly  executed  by  bis  father,  everything 
may  t)e  presumed  against  the  destroyer  of  the 
will  in  odium  apoHatorie  [meaning  *in  hatred 
of  the  spoliator*]  and  against  those  claiming 
under  him."  This  instruction  was  held  er- 
roneous, the  court  remarking  that  the  maxim. 
Omnia  prtuvmuntur  in  odivm  epoliatoris, 
might  be  carried  too  far,  and  citing  Best,  Ev. 
g§  412  et  seq.,  as  stating  that  it  should  be  re- 
garded as  merely  matter  of  inference  in  weigh- 
ing the  evidence  in  its  own  nature  applicable 
to  the  subject  in  dispute.  -  The  party  destroy- 
ing a  written  instrument  must  not  gain  by  his 
own  wrong,  but  it  is  only  in  refevence  to  the 
contents  of  the  paper  destroyed  or  withheld 
that  the  maxim  can  have  applicaAton.  As  the 
contents  of  the  will  were  proved,  the  maxim 


their  nonproduction  in  e\idenoe.  ^Lamley  v.  Wag- 
ner, 1  DeG.  M.ftG.004,nL.J.  Gh.N.  8.866,16 
Jur.  STL 

If  the  law  created  an  adverse  presumption 
against  one  who  fails  or  refuses  to  produce  in  evi- 
dence letters  received  by  him,  it  would  place  al- 
most, any  single  man  at  the  mercy  of  an  artful  and 
designing  woman  who  would  choose  to  recognize 
in  her  letters  sent  to  him  the  existence  of  a  mar- 
riage contract.  However,  this  would  violate  the 
other  rule  that  parties  cannot  introduce  their  own 
declarations  in  evidence.  Law  v.Woodruff, 46 111.800. 

Where  letters  which  are  supposed  to  have  been 
received  are  not  produced  there  is  at  most  no  more 
than  a  suspicion  raised.  It  does  not  constitute 
proof.    Garpenter^s  Estate,  94  OaL  406. 

*This  doctrine  is  especially  applicable  to  actions 
for  libel,  in  which  the  language  used,  and  the  sense 
and  meaning  which  properly  attach  to  ic^  consti- 
tute the  gist  of  the  action.**  '*The  Count  Joannes** 
V.  Bennett,  5  Allen,  160.  81  Am.  Dec.  788. 

If,  however,  there  has  been  a  destruction  of  leU 
ters,  and  an  action  for  breach  of  promise  of  maiw 
rtave  Is  brought  against  the  receiver,  and  he  satis- 
factorily shows  that  the  act  of  destruction  was  not 
the  result  of  fraudulent  intent,  the  case  comes 
within  the  exception  to  the  rule  of  law,  and  sec- 
ondary evidence  of  the  contents  is  at  his  instance 
admissible.  Tobln  v.  8haw,  46  Me.  831, 71  Am.  Deo. 
647. 

0.  ThedamaoM. 

After  a  spoliation  has  l)een  established  and  **som6 
evidence*'  is  introduced,  sufficient  on  which  to  base 
a  presumption  of  damaves,  it  then  becomes  a 
question  what  shall  be  taken  as  the  measure  of 
damages.  On  the  mere  establishing  of  the  faos 
that  the  rights  of  a  party  are  either  withheld  or 
violated  the  law  will  presume  that  damage  has 
been  done,  making  It  neoeasary  for  the  adveiaary 


Wyomikg  Supreme  Coubt. 


Aco.^ 


had  no  application,  and  it  was  not  a  proper 
guide  for  the  jury.  It  was  held  that  the  in- 
struction was  too  broad  and  Id  definite  in  say- 
ing that  "everything  maybe  presumed  against 
the  destroyer  of  the  will/'  as  it  should  ha?6 
been  limited  to  intendment  and  presumption 
as  to  the  terms  of  the  will,  if  given  at  all.  The 
instruction  given  in  the  case  at  bar  was  to  the 
effect  that  if  the  plaintiff  destroyed  the  books 
of  account  of  the  deceased,  or  any  of  them,  a 
presumption  arose  that,  had  the  truth  appeared 
by  said  books,  it  would  have  been  against  his 
interest.  This  excludes  wholly  the  circum- 
stances surrounding  the  destruction  of  the 
books,  and  tbe  explanation  of  the  plaintiff.  It 
qIro  assumes  that  the  books  of  account  con- 
tained charges  against  tbe  plaintiff.  It  is  to 
the  destruction  of  "evidence"  relevant  to  the 
case,  or  where  it  was  the  duty  of  the  plaintiff 
to  preserve  the  evidence,  that  the  rule  applies. 
Lawson,  Presumptive  Ev.  p.  140,  rule  ii.  It 
does  not  appear  that  the  books  destroyed  were 
relevant  or  material  to  tbe  case,  or  that  their 
contents  would  have  disclosed  charges  against 
or  settlements  with  the  plaintiff,  Peterson. 
Another  book  found  disclosed  payments  made 
to  the  plaintiff,  but  this  does  not  warrant  an 
absolute  or  controling  inference  that  tbe 
burned  books  contained  like  charges,  or  any 
charges  against  Peterson.  Drotten  v.  Mueller^ 
108  Mo.  624,  633.  But  the  destruction  of  the 
books  must  be  a  wilful  act,  as  the  presumption 
is  that  evidence  '*wilfully"  suppressed  would 
be  adverse  if  produced.  1  Rice,  Ev.  §  87, 
subd.  c.  While  the  word  "wilful"  might,  in 
common  parlance,  be  held  to  be  synonymous 


with  "intentional,"  yet  there  can  be  no  doiiUt 
th.at  the  destruction  must  be  designedly  dooo- 
with  the  purpose  of  suppressing  evidence. 
Taking  into  consideration  all  the  facts  and  cir- 
cumstances relative  to  the  burning  of  tbe- 
b'>oks  by  Peterson,  including  the  opportunity 
afforded  for  tbe  examination  of  them  for  davV 
after  the  decease  of  his  emplover,  and  that 
tbere  was  not.  probably,  a  very  diligent  search 
by  him  of  all  the  books  of  account,  as  one  wis 
found  with  but  little  effort,  and  a  calendar 
was  left  banging  on  the  wall  containing  some 
statements  against  his  interest,  his  apparent 
candor  and  promptness  in  acknowledging  tbe 
burning  of  tbe  books,  and  tbe  explanation  that 
he  gave  that  it  was  done  at  the  direction  of  bin 
employer,  and  bis  evidently  regarding  bis  un- 
usual act  as  nothing  extraordinary,  do  not 
fully  convey  the  belief  that  the  destruction  of 
the  books  by  him  was  designedly  done  for  the 
purpose  of  suppressing  evidence  against  him. 
Certainly,  tbe  presumption  resulting  from  the 
destruction  of  the  books  was  not  an  absolute 
or  conclusive  one,  and  the  instruction  was  too- 
sweeping  in  itsierms,  as  it  neither  by  qualify- 
ing  words  limited  the  presumption  to  intention 
or  design,  nor  to  tbe  fact  that  the  jury  should 
first  find  that  the  books  contained  evidence 
against  him.  Although  entitled  to  an  Inst  ruc- 
tion upon  this  point,  it  was  not  tbe  duty  of  the- 
court  to  give  a  proper  instruction,  unless  re- 
quested in  positive  terms.  If  an  instruction  is- 
requested,  and  cannot  properly  be  given  with- 
out modification,  the  judge  may,  for  that  rea- 
son, refuse  to  give  it,  because  to  entitle  it  to 
be  given  it  must  be  wholly  correct  in  point  or 


who  would  not  be  mulct  to  make  proof  to  the  ood- 
trarj.   Tedder  v.  Stiles,  16  Oa.  2. 

Tbe  important  question  then  is  tbe  amount.  Id 
Lord  Melville's  Trial,  20  How.  8t.  Tr.  1194, 1105,  Sir 
Samuel  Romlllj  said  in  his  arffument:  *'My  lords, 
in  civil  cases  a  party  who  destroys  evidf*noeof  a 
transaction  is  always  charged  to  tbe  full  extent 
that  it  was  possible  that  that  transactioo  could  have 
gone.'*  (He  based  bis  remarks  upon  tbe  precedinfr 
frreat  cases  of  White  v.  Lady  Lincoln,  and  Duke 
Newcastle  v.  Kinderley,  8  Yes.  Jr.  863.) 

A  still  Btrongrer  case  than  the  celebrated  Armory 
V.  Delamirie  is  >fort1mer  v.  Cradock,  7  Jur.  45. 12 
L.  J.  C.  P.  N.  8. 166,  in  which  a  necklace  contain- 
infr  fifty-six  diamonds  was  lost  and  soon  thereafter 
found  in  the  possession  of  the  defendant,  a  Jeweler, 
but  only  thirty-one  of  the  diamonds  were  seen. 
Upon  defendant's  failure  to  establish  satisfactorily 
how  he  came  in  possession  of  those  he  had,  and 
failure  to  deny  that  he  ever  bad  tbe  whole  number 
[the  whole  having  been  dishonestly  taken  by  some 
person!,  tbe  jury  were  instructed  to  presume  that 
the  defendant  had  tbe  whole  number  and  to  tlnd 
the  damngps  accordingly,  which  they  did— £600. 

Tbe  maxim  that  everything  will  be  presumed 
against  the  destroyer  ^^bas  often  been  a  most  effect- 
ive instrument  in  the  hands  of  justice  to  punish 
wrongdoers." 

Where,  however,  goods  are'taken  from  a  store  tbe 
presumption  does  not  arise  that  goods  have  been 
taken  of  the  highest  value  of  the  best  grade  and 
largest  quantity  within  the  store;  but  only  of  the 
precise  thing  shown  to  have  been  taken.  Harris  v. 
Rosenberg,  48  Conn.  287. 

Tf  one  in  the  possession  of  property  prevents  tbe 
owner  from  showing  its  quality  he  may  be  charged 
for  the  best  quality  of  such  article.  Bailey  v. 
Shaw,  24  N.  H,  207,  56  Am.  Dec.  241;  Clark  v.  Miller, 
4  Wend.  688. 
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The  prtnciple  was  applied  in  a  case  where  ft  hact 
been  the  duty  of  a  person  to  keep  strict  account  of 
the  workings  of  a  mine  extending  under  another'^ 
land;  failing  to  do  so  be  was  deemed  to  be  chargea- 
ble with  tbe  full  amount  taken  out  unless  be  cuuld- 
prove  it  was  not  taken  out  during  the  time  whicti 
tbe  account  was  directed  to  embnioe.  Dean  v. 
Thwaite,21  Beav.  621. 

The  rule  then  may  be  stated  to  be  that  If  you  es> 
tablisb  the  fact  of  spoliation  against  tbe  defend* 
ant,  and  he  will  not  show  the  sum  spoliated,  the 
court  will  presume  it  to  be  the  sum  alleged  by  the- 
plaintiff,  tbe  same  being  In  harmony  with  the  other 
facts  in  the  case.  Lancaster  v.  Atkinson,  2  Ruas* 
Ch.  60. 

When  the  destruction  is  freed  from  the  Infer- 
ence of  a  fraudulent  design,  then  the  presumption 
is  not  of  maximum  damages  but  of  a  minimum 
amount. 

It  being  proved  by  servants  that  a  certain  num- 
ber of  full  bottles  of  liquor  were  delivered  to  the- 
defendant,  tbe  jury  were  directed  to  presume  that 
they  were  filled  with  tbe  cheapest  liquor  in  whicti- 
the  plainiiff  dealt,  viz.,  porter,  and  they  awarded 
damages  upon  that  scale  accordingly.  Qunnea  v. 
Pezzy,  1  Campb.  8. 

Following  this  case,  where  a  bank  note  (a  loan  o( 
currency)  was  asked  and  given,  and  no  proof  made 
of  the  denomination  of  the  note,  tbe  jury  were 
instructed  to  presume  it  to  be  one  pound  sterling 
—the  lowest  in  circulation.  Lawton  v.  Sweeney,. 
8  Jur.  964. 

The  fabrication  of  evidence,  as  well  by  interline- 
ations as  by  intermingling,  gives  rise  to  a  pre- 
sumption in  oditim  tpotiatoria^  and  will  be  tbe  aol^ 
ject  of  a  subsequent  note.  &  8b. 
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law.  Mere  nondirection,  partial  or  total,  ia 
iiot  groond  for  a  Dew  trial,  unleaa  apeciflc  in- 
structionSy  good  in  point  of  law,  and  appro 
priate  to  iSe  eTideoce.  are  requested  and 
lefused.     a  Tbomp.  Trials.  §§  2341,  2849. 

The  trial  court  refused  to  admit  in  evidence 
a  certain  calendar  found  in  the  place  of  busi- 
ness of   Strom,  upon  which   was  written  in 
Strom'a   handwriting  certain   statements.     It 
was  marked  for  identification,  and  upon  the 
refusal  of  the  court  to  receive  it  as  evidence 
the  counsel  for  defendant  below  offered  to 
prove  bv  it  that  in  the  handwriting  of  Birom, 
the  deceased,  across  the  date  of  January  ^0, 
IS^,  appeared  the  words,  "Severin  paid  for  a 
month,    and  across  the  Slst  day  of  December, 
1892,  also  in  the  handwriting  of  the  decedent, 
appeared  the  words,  "Severin  Peterson  paid  to 
this  day  iu  full."    This  calendar  was  found 
banging  on  the  wall,  and  one  account  book 
was  found  under  a  barrel  by  a  son  of  decedent, 
in  a  room  where  the  safe  was  kept     The  wit- 
ness  was   not   produced,   nor  his  deposition 
taken,  as  he  was  in  Sweden;  but  the  fact  of 
the  discovery  of  these  papers  and  books  was 
shown  by  the  affidavit  of  the  executor,  which 
was  admitted  in,  evidence  in  order  to  prevent 
a  continuance.    This  affidavit  states  that  other 
memoranda  in  Strom's  handwriting  appeared 
upon  the  calendar,  but  no  reference  is  made  to 
such  matters  other  than  the  two  entries  men- 
tioned in  the  offer  of  counsel  when  the  calen- 
dar was  sought  to  be  introdaced.    Nowhere 
in  the  record  is  it  disclosed  what  these  other 
entries  were,  and  the  contents  of  the  calendar 
are  not  before  us  in  any  form,  except  as  to 
them.     It  is  asserted  that  it  was  shown  that  it 
was  the  custom  of  the  decedent  to  make  memo- 
randa upon  the  calendars,  but  this  is  not  borne 
out  by  the  testimony.    The  calendar  was  not 
a  book  of  original  entry,  neither  does  it  uppcar 
.  to  have  been  kept  in  the  usual  course  of  busi- 
ness of  the  decedent.     It  cannot  be  said  that  it 
was  one  of  the  books  of  account  of  the  de- 
ceased.    The  statute  applicable  to  such  evi- 
dence, among  other  things,   provides  that  a 
party  shall  not  testify  where  the  adverse  party 
is  an  executor  or  administrator,  with  certain 
exceptions,  one  of  which  is  as  follows:  "Sixth. 
If  the  claim  or  defense  is  founded  on  a  book 
account,  a  party  may  testify  that  the  book  is 
bis  sccount  book,  that  it  is  a  book  of  original 
entries,  that  the  entries  were  made  by  himself, 
a  person  since  deceased;  or  a  disinterested  per- 
son nonresident  of  the  county:  whereupon  the 
book  shall  be  competent  evidence;  and  such 
book  may  be  admitted  in  evidence  in  any  case, 
without  regard  to  the  parties,  upon  like  proof 
b?  any  competent  witness."    Rev.  Stat.  §  2590. 
Unfettered  by  statutory  provisions,  the  Ameri- 
can cases,  taken  together,  are  to  the  effect  that 
entries  made  in  the  reeular  and  usual  course 
of  business  are  admissible  in  evidence  after  the 
destb  of  the  person  who  made  them,  on  proof 
of  bis  handwriting;  and  during  his  life,  if  au- 
thenticated by  himself.    Other  private  entries 
may  be  used  to  refresh  the  memory,  but  are 
not  admissible  in  evidence.     Notes  to  Price  v. 
ffiflrt  Tarringian,  1  Salk.  285;  Doe.  PatteahaU, 
^  TvffoTd,  3  Barn.  &  Ad.  890: 1  Smith,  Lead, 
(^as.  581.    The  statute  does  not  seem  to  change 
tbig  rule,  and  it  is  necessary  to  show  that  the 
^k  offered  is  an  account  book,  or  what  may 


reasonably  be  considered  to  be  such.  The* 
most  liberal  rule  was  adopted  by  the  supreme* 
court  of  Vermont  in  Qleason  v.  Kinney,  63  Vt. 
560,  where  the  diary  of  a  decedent  for  a  cer- 
tain year  was  held  rightly  admissible  in  evi- 
dence against  an  administrator.  But  the  entry 
was  in  the  form  of  an  original  entry  of  a  charge 
in  a  book  account,  rather  than  a  memorandum 
•from  which  such  charge  could  be  formulated. 
There  were  regular  books  of  account  kept  ia 
that  case,  but  the  entry  was  found  under  th» 
proper  dates  in  a  diary.  The  court  said: 
"When  the  transaction  requires  and  furniahes- 
only  a  memorandum,  its  entry  on  a  daybook, 
journal,  or  ledger,  intermingled  with  proper 
accounts,  does  not  render  it  any  more  admis- 
sible in  evidence  But  when  ft  is  of  such  a. 
nature  that  it  is  the  proper  subject  of  a  charge- 
upon  book,  and  the  party  enters  it  as  such  a. 
.charge,  although  on  a  book  other  than  his  reg- 
ular books  of  account,  such  entry  is  an  orig- 
inal entry  in  book  account.  Nor  is  its  char- 
acter changed  by  his  failure  to  transfer  it  upoa 
his  regular  books  of  account."  It  was  also  re- 
mark^ that  the  nature  of  the  transaction  and- 
entry  marks  the  determinative  characteristic 
between  a  charge  in  book  account  and  memo- 
randum, and  that  this  is  the  doctrine  in  all 
the  cases  in  Vermont.  There  is  a  marked  dif* 
ference  between  the  charges  made  in  that  case- 
on  the  diary  of  the  decedent  and  upon  the 
calendar  in  the  case  at  bar.  There  the  entry 
was  in  each  instance,  "Liberty  T.  Rinney,  Dr. 
To  paid  .  .  .  foryou,"  while  on  the  calen- 
dar offered  in  this  case  the  entry  was,  *'Severia 
paid  for  a  month,"  and,  "Severin  Peterson 
paid  to  this  day  in  full."  These  entries  do  not 
disclose  the  amount  paid  in  either  case,  and 
the  memorandum  on  the  calendar,  although  a 
proper  subject  for  book  charge,  was  not  entered 
"as  such  charge." — ^an  omission  that  appeara 
to  be  studied.  ~  But  this  Vermont  case  does  not 
appear  to  be  in  harmony  with  other  easels  in 
that  state,  or  with  cases  elsewhere.  Said  the 
court  in  Barber  v.  Bennett,  58  Vt.  476,  488,  66- 
Am.  Rep.  565.  "But  it  has  generally  been 
held  that  to  lay  the  foundation  for  the  admis- 
sion of  that  kind  of  evidence,  it  must  t)e shown 
that  the  entries  [of  a  deceased  person]  were- 
made  in  the  usual  course  of  business  of  the 
party  making  them,  and  at  or  about  the.time  of 
the  iran.oaction  to  which  they  refer.  This  quali- 
fied right  to  use  such  evidence  in  favor  of  the 
party  making  the  entries  is  in  contravention  of 
one  of  the  primary  rules  of  evidence,  which 
forbids  the  manufacture  of  evidence  by  a  party 
in  his  own  favor."  The  rule  announced  in 
Welsh  V.  Barrett,  15  Mass.  880,  is  commended, 
and  that  is  that, '  'what  a  man  has  actually  done 
and  committed  to  writing,  when  under  obliga- 
tion to  do  the  act,  it  being  in  the  course  of  the 
business  he  has  undertaken,  and  he  being  dead, 
there  seems  to  be  no  danger  in  submitting  to- 
the  consideration  of  the  jury."  The  Vermont 
court  would  not  apply  the  rule  in  the  case  last 
cited  from  that  state,  as  the  memoranda  were- 
made  by  the  decedent,  in  his  lifetime,  upon 
loose  pieces  of  paper;  and  said  further:  *'A 
memorandum  is  defined  to  be  a  note  to  help- 
the  memory;  and  this  paper,  considered  in  con- 
nection with  the  circumstances  under  which  it 
was  found,  partakes  of  that  character.  It  cer- 
tainly was  not  an  account  so  kept  and  proved 
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«B  to  be  admissible  as  evidence.    It  has  been 
uoiformly  held  in  this  nihte  that  memoranda 
are  not  independent  evidence  id  chief,  even 
-daring  the  lifetime  of  the  party  making  them." 
In  the  case  of  Callateay  v.  McMillian,  11  Heisk. 
IK$7,  the  evidence  consisted  of  entries  in   a 
memorandum  book  carried  by  decedent  in  his 
lifetime,  which  was  found  by  his  executors 
■after  his  death,  and  the  entries  therein  were 
proved  to  be  in  the  testator's  hand  writing,  and 
it  was  also  proved  by  the  executors  that  they 
had  no  other  means  of  proying  these  items. 
They  were  clearly  stated  in  amounts  and  dates, 
but  were  rejected  by  the  court,  which  held 
that  the  entries  were  not  admissible  either  un- 
•der  the  statute  or  the  general  common-law 
principle,  as  the  book  was  not  a  book  of  ac- 
<:ount,  Dor  were  the  entries  made  in  the  usual 
•course  of  business  or  professional  employment, 
but  the  book  was  but  a  mere  private  memoran- 
dum, and  upon  no  principle  admissible.    So  it 
was  held  in  the  case  of  Eobinton  v.  ffoyt,  89 
Mich.  405,  that  where  payments  alleged  to  have 
been  made  by  a  deceased  mortgage  debtor  were 
•denied  by  the  creditor,  they  were  not  suffi- 
•ciently  proved  by  entries  in  the  handwriting 
•of  the  debtor  in  an  unusual  place  in  his  day- 
book, from  which  the  immediately  preceding 
leaves  had  been  torn,  while  the  regular  entries 
^ere  followed  by  a  number  of  blank  pages. 
The  following  cases  tend  to   support  these 
views:  Vina  v.  Gilman,  21  W.   Vs.   80JI,  45 
Am.  Rep.  562;  Peck  v.  Valentine,  94  N.  Y.  569; 
Ifew  Fork  v.  tkeond  Ate,  R  Co.  102  N.  Y.  681; 
BaJU%  V.  PreWtf,  151  U.  S.  149,  157.  88  L.  ed. 
106,  110;  Anchor  MiU.  Co,  v.  WaUsh,  108  Mo. 
1277;  Robinscm  v.  Smith,  111  Mo.  205;  Bvek^ 
Y.  BuckUff,  12  Nev.  423,  442;  Libttp  v.  Brovm, 
78  Me.  492;  McDonald  v.  Games,  90  Ala.  147; 
DoolittU  V.  Stone,  186  N.  Y.  618:  Abd  v.  Fitch, 
"20  Conn.  96;  BridgetBuier  v.  Boxburp,  54  Conn. 
-217;  Beak  v.  House,  141  111.  290.    In  one  state, 
4it  least,  such  memoranda  of  a  decedent  as  dis- 
•closed  by  these  calendars  offered  in  evidence 
at  the  trial  below  are  by  statute  made  compe- 
tent evidence.     Craft's  Appeal,  42  Conn.  158. 
But  we  have  no  such  statute,   and  the  rule 
•ought  not  to  be  relaxed  without  it,  even  under 
the  circumstances  disclosed  in  this  case. 

Another  objection  to  the  entries  on  this 
■calendar  is  that  they  were  not  shown  to  be  con- 
tinuous, as  the  entries  must  be  in  a  book  used 
•continuously  for  the  purpose  (1  Whart.  £v. 
§  688,  citing  Eihbe  v.  Bancroft,  77  111.  18);  for, 
■although  the  affidavit  admitted  as  evidence 
atates  that  there  were  other  entries  besides  the 
two  relevant  to  the  case,  the  offer  does  not 
abow  this  fact,  and  we  have  no  means  of  de- 
termining what  those  entries  were,  as  tbere  is 
no  proof  of  the  nature  and  character  of  the 
other  entries  on  the  calendar,  whether  of  daily 
•entry  or  of  less  frequent  petiods.  While  our 
statute  ought  to  be  liberally  construed,  and 
the  liberal  rule  followed  under  the  common 
Jaw,  to  admit  a  memorial  of  business  transac- 
tions which  cannot  ordinarily  be  carried  in  the 
mind,  yet,  recognizing  the  wide  application 
^ven  to  books  of  account  under  statutes  akin 
to  ours,  it  will  not  do  to  admit  matters  that 
have  not  been  the  subject  of  book  accounts, 
nor  registered  in  the  usual,  regular,  and  ordi- 
nary course  of  business.  The  account  books 
of  the  illiterate  ought  to  be  as  admissible  as 
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the  books  of  a  tradesman  and  a  banker,  if 
within  the  statutory  conditions,  as  the  purpose 
of  the  law  is  to  secure  authenticity  and  credi- 
bility in  respect  to  the  evidence,  rather  than  to 
prescrit)e  forms.  Wookey  v.  Bohn,  41  Minn. 
288.  There  are  respectable  courts  that  hold 
that  a  debtor's  l)ook8  of  account  are  not  evi- 
dence to  prove  payments  by  him  to  his  cred- 
itors (/7^'s^7>p^a/,  112  Pa.  168),  yet  the  liberal 
tendency  of  modern  decisions  is  in  the  other 
direction.  These  payments,  however,  ought 
to  be  charged  on  something  that  might  be  con- 
sidered a  book  of  account  kept  in  the  usual 
course  of  business.  The  proof  lacks  this  cru- 
cial test  in  regard  to  the  calendars,  and  the 
calendars  were  not  admissible  as  primary 
evidence.  They  are  under  the  ban  as  sec- 
ondary evidence,  as  there  is  nothing  to  show 
that  the  entries  were  ever  made  in  the  books 
of  account,  or  that  it  is  impossible  for  the 
executor  to  show  that  fact.  Even  if  the 
destruction  of  the  books  by  Peterson  pre- 
vented the  executor  from  giving  secondare 
evidence  of  their  contents,  and  although 
slight  evidence,  under  sucli  circumstances, 
may  be  admitted,  and  will  be  deemed  satis- 
factory, there  is  nothing  to  show  that  any 
entry  on  the  calendar  was  ever  the  subject 
at  any  time  of  t>ook  account.  Because  the 
entries  were  not  in  definite  form  to  constitute 
a  charee  as  to  the  amounts  paid,  and  were  not 
shown  to  have  been  kept  in  the  usual  course  of 
business  or  to  have  b(*en  transferred  to  books 
of  account,  the  calendar  was  properly  rejected 
by  the  trial  court. 

This  cause  was  twice  tried,  the  second  trial 
resulting  In  a  much  larger  verdict  for  the 
plaintiff  than  was  first  awarded  to  him. 
While  there  is  undoubtedly  a  sufficient  reason 
for  instituting  the  proceedings  in  error,  and  our 
impressions  are  that,  were  we  to  decide  the 
cause  in  the  first  instance,'  we  might  have 
reached  a  different  result  than  that  arrived  at 
by  the  jury  and  the  trial  court,  yet,  upon  the 
wbole,  we  cannot  say  that  there  was  not  suffi- 
cient evidence  to  sustain  the  judgment.  The 
claim  was  a  stale  one,  and  the  plaintiff  below 
stated  that  the  deceased  owed  him  nothing. 
He  did  not  deny  this,  although  he  was  a  compe- 
tent witness  to  make  the  denial  or  explain  his 
admission;  yet  there  is  sufficient  evidence  to 
sustain  the  judgment.  The  law  was  fairly 
presented  to  the  jury  with  one  exception, — 
the  matter  of  the  destruction  of  the  books,— 
and  a  proper  instruction  was  not  requested 
upon  this  point.  The  services  rendered  were 
of  the  most  menial  character,  and  were  per- 
formed at  unusual  hours,  and  the  circum- 
stances  of  the  case  lead  us  to  believe  that 
Peterson  was  relying  largely  upon  the  bounty 
of  his  employer,  and  expected  provision  to  be 
made  for  him  in  the  will.  It  seems  as  if  much 
difficulty  could  have  been  avoided  in  the  case, 
and  the  truth  clearly  ascertained,  either  by 
probing  the  conscience  of  the  plaintiff  below 
by  interrogatories  as  to  the  ori^nal  contract 
and  as  to  payments,  by  permuting  him  to 
testify  to  the  facts  in  court,  or  by  calling  him 
as  a  witness.  The  executor  cannot  be  deprived 
of  his  right  to  compel  the  adverse  party  to 
testify  as  he  might  any  other  witness  under 
our  Code  provisions.  What  ia  intended  for 
the  protection  of  the  estate   in  guarding  it 
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-ttffalnst  fraudulent  claims  or  unfounded  cauaea 
of  action  should  not  be  permitted  to  operate  as 
a  source  of  injury,  and  many  times  the  interests 
of  an  estate  may  urgently  require  that  an  ex- 
ecutor or  an  administrator  should  wai^e  what 
belongs  to  him  as  a  privilege,  and  call  the 
opponte  party  as  a  witness.  *Tbe  facts  upon 
which  he  founds  his  defense,  or  upon  whiclo  he 
bases  his  claim,  may  be  locked  in  the  breast  of 
the  adyerse  party,  and  without  his  testimony  a 
failure  of  justice  may  ensue.  The  legislature 
could  not  haye  designed  to  place  the  estates  of 
deceased  persons  af  such  disadvantage  by  de- 
priying  them  of  evidence  within  reach  neces- 
sary to  their  protection  against  imposition  and 
fraud.  The  adverse  and  surviving  party,  when 
compelled  to  testify  by  the  executor  or  admin- 
istrator, cannot  reasonably  complain;  for, 
though  a  party,  he  can  then  be  examined  fully 
in  his  own  beliaif  on  the  subject  of  his  examina- 
tion in  chief.  NieeolU  v.  Aterly,  16  Kan.  82; 
Whart.  Ev.  %  475a."  BoherU  v.  BrUcoe,  44 
Ohio  St.  506,  602.  These  extracts  are  from 
^e  opinion  of  the  supreme  C€»urtoC  Ohio  under 


statutory  proylsfons  identical  with  ours,  in* 
eluding  the  provision  that  an  adverse  party 
may  be  compelled  to  testify  the  same  as  any 
other  witness.  Wyo.  Rev.  Stat  §  259^.  While 
counsel  are  not  compelled  to  resort  to  such 
means  in  a  case  like  the  one  under  considera- 
tion, such  a  course  would  be  highly  com- 
mendable, and  would  tend  to  dissipate  the 
doubts  and  difflculties  that  render  the  case 
obscure.  We  do  not  intend  these  remarks  as  a 
censure  or  rebuke  to  the  eminent  counsel  who 
participated  in  the  trial  of  this  cause,  but  they 
may  serve  to  hereafter  secure  the  elicitation  of 
truth  in  a  parallel  case, — the  great  object  in 
yiew  in  the  administration  of  justice. 

The  judgment  of  the  District  Court  for  Lara- 
tfUe  County  i$  affirmed, 

Mr.  Justice  Potter  having  been  of  counsel 
in  the  trial  court,  Hon.  JT  H.  Hayford, 
judge  of  the  district  court  of  the  second  judi- 
cial district,  sat  in  bis  stead.  Conaway*  J.^ 
and  Hayfordf  Special  J  udge,  concur. 
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Annie  C.  PETERSON,  by  Next  Friend, 

JLTL ANTIC    CITY    RAILROAD    COM- 
PANY, ApgU 

(177  Pa.  88S.) 

.A  Judgment  in  »  trial  eoort  affalnst  a  party 
whose  counsel  is,  to  the  knowledge  of  the  court, 
at  the  time  present  In  the  supreme  court  in  obe. 
dienoe  to  Us  rule  will  not  be  permitted  by  the 
latter  court  to  stand. 

(October  6,  ISOO.) 

APPEAL  by  defendant  from  a  Judirment  of 
the  Court  of  Common  Pleas,  No.  1.  for 
Philadelphia  County  in  favor  of  plaintiff  in 
4in  action  brought  to  recover  damages  for  per- 
aonal  injuries  alleged  to  have  l)een  caused  by 
defendant's  negligence.    Bevereed. 
The  facts  are  stated  in  the  opinion. 
Mr.  Gavin  W.  Hart  for  appellant. 
lir,  D*  B*  Ueany  for  appellee. 

Dean*  J.,  delivered  the  opinion  of  the 
court: 

This  action  was  for  damages  for  personal 
Injuries  from  negligence  of  defendant.  It  was 
tried  in  the  court  lielow  on  January  25,  1895, 
in  the  absence  of  defendant's  counsel,  and  a 
▼erdict  for  $6,000  given  for  plaintiff.  The 
absence  of  counsel,  Gavin  W.  Hart,  Esq.,  was 
owing  to  his  presence  In  this  court  at  the 
argument  of  a  ctLuae  in  which  he  was  of 
<»unsel  for  appellee  {SheeAan  v.  Railrond,  on 
supreme  court  calendar  for  same  week,  and  for 
argument  same  day).  The  court  below  was 
moved  for  a  new  trial  on  this  ground,  which 


was  refused,  and  judgment  entered  on  the 
verdict.  We  now  have  this  appeal  by  defend- 
ant, assigning  for  error  the  action  of  the  court 
below  in  proceeding  with  the  trial  in  absence 
of  its  counsel.  Rule  41  of  the  supreme  court 
is  as  follows:  "That  the  hour  list  lie  suspended 
in  the  eastern  district  during  the  period  as- 
signed to  the  argument  of  cases  from  the 
county  of  Philadelphia.  The  argument  of 
each  cause  shall  be  limited  to  one  hour,  unless 
the  chief  justice,  upon  an  examination  of  the 
paper  books,  shall  consider  more  time  to  be 
necessary.  Sixty  causes  shall  be  assigned  to 
each  week,  and  a  list  thereof  shall  be  made  up 
and  published  by  the  prothonotary  on  the 
Saturday  preceding.  Said  causes  sbaU  be  set 
down  in  the  order  of  their  term  and  number, 
and  shall  be  numbered  on  said  list  consecu- 
tively. The  first  twelve  cases  on  said  weekly 
list  shall  be  assigned  for  argument  on  Monday, 
and  for  each  succeeding  day  of  the  week,  ex- 
cept Saturday,  the  first  twelve  cases  theretofore 
undisposed  af  on  said  list  shall  be  assigned  for 
argument.  No  cause  on  said  list  shall  be  con- 
tinued when  reached,  except  for  a  sufficient 
cause.  Engagements  of  counsel  in  the  lower 
courts  will  not  be  recognized  as  a  reason  for 
the  continuance  or  postponement  of  a  cause, 
except  when  they  are  actually  engaged  in  a 
trial  which  has  been  commenced  in  a  previous 
week  and  is  unfinished." 

As  by  the  Constitution  the  jurisdiction  of  the 
supreme  court  extends  over  the  state,  it  must, 
as  an  inherent  judicial  power,  necessary  to  the 
exercise  of  its  jurisdiction,  have  authority  to 
make  rules  which,  in  its  opinion,  will  enable 
it  to  dispose  of  the  business  which  comes  be- 
fore it  from  every  court  in  the  state.     Whether 
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sickness  or  death«  to  constitute  ground  for  an  in-  I  man  t«  Walton  (CaU  80  L.  &.  A.  799, 79^ 
S4  L.  R.  A.  6S 
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Its  rules,  iDte»de<l  to  speed  bearings,  are  the  | 
Tery  best  to  accomplisb  tbe  purpose,  or 
whether  tbey  in  any 'particular  iostance  operate 
hardly,  are  proper  subjects  of  discussion  in 
determining  whether  they  shall  be  abrogated 
or  amended;  but  when  adopted  such  discussion 
is  out  of  place  in  determining  whether  they 
riiould  be  recognized  by  the  lower  courts.  If 
the  supreme  court  have  authority  to  adopt 
rules  which,  in  its  Judgment,  are  necessary  for 
ibe  prompt  transaction  of  the  public  business 
we  think  no  lawyer  will  doubt  its  power  to  en- 
force them;  and  this  Without  regard  to  a  differ- 
ence of  opinion  as  to  their  equitable  operation. 
Clearly,  then,  It  is  the  duty  of  the  lower  courts 
to  have  regard  to  them,  not  because  they, 
in  all  cases,  are  the  best,  but  because,  being 
in  the  Judgment  of  the  supreme  court  tbe 
best,  it  has  adopted  them.  They  then,  neces- 
sarily, become  a  rule  of  action  for  tbe  lower 
courb,  in  so  far  as  their  business  is  affected  by 
them,  because  they  are  the  law.  The  common 
pleas  courts  have  power  to  adopt  rules  which 
shall  facilitate  tbe  transaction  of  their  business. 
We  have  always  rigorously  sustained  this 
power,  unless  in  frare  oases,  where  tbe  rules 
were  in  violation  of  law.  We  cannot,  how- 
ever, sustain  a  rule  or  an  order,  even  though 
made  with  a  view  to  compel  prompt  trial  of 
an  issue  in  tbe  common  pleas,  if  the  effect 
of  such  rule  is  (o  deny  other  litigants  their 
right  to  a  healing  in  an  appellate  court.  In 
that  case  it  is  a  manifest  violation  of  law, 
and  our  judgment  is  final  on  that  question. 
Besides,  not  only  should  we  have  the  aid  of  the 
court  below  in  tbe  enforcement  of  rule  41,  be- 
cause it  is  a  lawful  exercise  of  the  power  of 
this  court,  but  also  because  it  is  a  reasonable 
exercise  of  that  power.  There  are  in  the  com- 
monwealth fifty-four  judicial  districts,  with 
ninetv-nine  judges.  From  the  final  judgments 
and  decrees  of  these  courts  there  come  before 
us  annually,  approximately  1,000  appeals, 
which  ought  to  be  heard  while  this  court  is  in 
session.  After  argument,  many  of  these  cases 
demand  prolonged  investigation  and  careful 
consideration.  If  we  are  to  dispose  of  this 
litigation  promptly,  that  disposition  of  it  can 
onlv  be  accomplished  by  strict  order  of  hearing 
and  rigorous  enforcement  of  the  order  by  such 
rules  as  41.  The  court  sits  in  Philadelphia 
five  months.  Seven  weeks  of  that  time  are  set 
aside  for  hearing  appeals  from  the  courts  of 
that  county;  and  this,  in  view  of  the  whole 
calendar,  is  all  we  can  afford  to  give,  and,  in 
our  judgro'ent,  all  it  is  entitled  to,  exclusively, 
in  an  equitable  distribution  of  our  timeamoni; 
all  the  litigants  of  the  state.  All  the  appeals 
assigned  to  the  two  Philadelphia  periods  are  sel- 
dom got  through  with  in  that  time.  Those  not 
reached  are  beard  as  we  can  find  timeou  weeks 
af«igned  to  other  counties,  and,  if  not  heard 
then,  they  go  over  for  a  year.  To  keep  down 
the  number  of  those  that  go  over,  many  of  them 
involving  large  sums  of  money,  it  is  imperative 
upon  us  to  insist  on  the  presence  of  counsel 
when  their  cases  are  called.  Tbe  rule  is  not 
for  our  convenience,  but  to  promote  the  in- 
terests of  suitors.  In  some  cases,  such  as  ill- 
ness or  recent  death  of  counsel,  and  like  causes, 
the  rule  is  relaxed,  but  not  to  suit  the  con- 
venience of  counsel  who  have  causes  for  trial 
on  the  common  pleas  calendar.  That,  if  per- 
mitted, would  practically  break  up  our  calen- 
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dar,  and  continue  about  one  half  of  the 
for  a  year;  and,  if  such  a  course  were  allowed^ 
it  would  not  be  three  years  until  tbe  Philadel- 
phia list  would  be  encumbered  with  cases  wfaid^ 
would  not  be  reached  for  several  years.     This, 
would  be  a  denial  of   justice.    In  adopting 
and  enforcing  this  rule,  we  appreciate  the  dif- 
ficulties  of  the   common  pleas  in  disposing^ 
promptly  of  all  the  cases  on  their  calendars  to 
the  order  in  which  thev  are  called,  while  th»^ 
court  is  engaged  on   the  list  of  appeals  for 
Philadelphia.    But  their  cases  are  more  com- 
pletely in  their  control  than  ours.    The  coun- 
sel and  parties  concerned,  in  most  Instances,  all 
reside  in  the  citv.    During  cur  session  they 
have  twenty  weeas  for  Philadelphia,  while  we- 
have  but  seven.    Under  such  circumstances^ 
not  without  inconvenience,  we  admit,  but  with- 
out  seriously   delaying    suitors,  such    order 
couli  be  made  by  the  lower  courts  as  would 
guard  a^inst  an  adverse  Judgment  to  a  client 
while  his  counsel  was  attending  to  his  profes- 
sional duty  in  this  court     But.  however  this 
may  be,  the  inconvenience  to  suitors  in  a  few 
cases  ought  not  to  be  permitted  to  work  ihe 
eventual   vexatious  delay  and  gross  injustice 
which  otherwise  would  be  suffered  by  all  tbe 
parties  to  all  the  appeals  from  final  judgment» 
in  all  the  courts  of  the  city.     In  riew,  then. 
of  these  facts,  and  the  further  fact  that  nei- 
ther the  learned  judge  of  the  court  below  nor 
we  can  add  anything  to  the  fifty-two  weeks  of 
the  year,  what  is  his  plain  duty?    As  we  see 
it,  it  is,  not  only  in  letter,  but  in  spirit,  to  rec- 
ognize this  rule,  and  to  so  arrange  the  trial  list 
of  causes  l)efore  him  that  counsel,  by  obeying 
it,  shall  not  put  in  peril  the  interests  of  their 
clients.     We  think  it  not  improbable,  when  the 
learned  judge  remarked,  "I  doubt  the  right  of 
the  supreme  court  to  make  any  such  rule,  and 
I  would  like  to  test  it,"  he  for  the  moment  mis- 
apprehended our  relations  to  each  other  and  to> 
tbe  public.     Neither  he  nor  wc,  as  against  each 
other,  have  any  rights  to  assert.    Both  of  u&> 
have  only  yery  plain  judicial  duties  to  perform. 
The  public  alone  have  rights  to  be  insisted  on, 
and  rights  which  both  of  us  are  l)ound  to  keep 
in  mind.    These  are  to  have  justice  adminis- 
tered without  * 'denial  or  delay."    If,  in  work- 
ing together  for  this  object,  our  rules  or  orders> 
should,  in  rare  cases,  come  into  conflict,  then 
tbe  only  question  is,  not  which  shall  assert 
a  right,  but  which  has  tbe  authority  to  finally 
determine  what  shall  best  promote  tbe  public 
interests.     We  feel  sure  a  glance  at  the  Con- 
stitution, from  which  l)Oth  of  us  derive  what- 
ever judicial  authority  we  have,  furnishes  a 
complete  answer.    If  the  authority  to  finally 
decide  is  reposed  in  us,  then  we  are  bound  U> 
exercise  it,  not  as  asserting  a  right,  but  as  per- 
forming a  public  duty. 

It  would  serve  no  good  purpose  to  take  up 
and  discuss  at  length  tbe  conflicting  statements 
of  facts  by  the  learned  judge  of  the  court  be- 
low and  the  able  counsel  for  defendant  The 
contradictions  are  more  apparent  than  real, 
and  such  as  usually  arise  where  each  of  the 
parties,  under  a  sense  of  injury,  strenuously  in- 
sists on  what  he  conceives  to  be  his  personal 
rights,  not  regarding  the  situation  from  tbe 
standpoint  of  official  duty;  and,  althoufrh  we 
have  carefully  considered  the  testimony,  it 
would  only,  perhaps,  aggravate  tbe  irritattoa 
were  we  to  attempt  to  reconcile  these  conflict 
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log  ttatementfl.  We  believe  each  attempted  to 
perform  bis  duty  as  he  saw  it,  though  they  do 
not  seem  to  believe  that  of  each  other.  Nev- 
ertheless, the  main  fact  stands  out  prominently 
and  unquestionably  that  the  court  below  disre- 
garded, in  spirit  at  least,  a  rule  of  this  court, 
and  thereby  this  defendant,  in  the  absence  of 
its  counsel,  who  was  in  attendance  upon  his 
duties  in  this  court,  wa?  cast  in  a  verdict  for 
|6,000.  Lawfully  defendant  had  a  right  to 
counsel.  Through  no  fault  of  its  own  or  of  its 
counsel,  but  because  of  the  erroneous  ruling  of 
the  court  below,  it  had  none. 

The  trial  was  not,  therefore,  lawful,  and  the 
iuoffmeni  must  be  rerereed.  It  is  reversed  ac- 
cordingly, aod  a  T.  f.  d.  n.  swarded. 


Joseph  C.  B£NN£TT,  Appt., 

EASTERN    BUILDING  &  LOAN    ASSO- 
CIATION of  Syracuse,  New  York. 

(117Pa.288J 

k  eontraet  to  pay  money  to  » loan  «■■€»- 
ciatlon  sitiiated  in  another  state  at  its 

place  of  businese,  made  by  a  resident  of  one  state, 
who  appUed  to  become  a  member  of  the  aasooia- 
tioQ  as  resident  in  the  foreign  state,  is  to  be  gov- 
erned by  tbe  laws  of  its  residence,  although  it 
had  an  agency  at  the  place  where  the  borrower 
resided  throusrh  which  tbe  contract  was  made. 

(October  S,  18081) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Court  of  Common  Pleas  for  Lycoming 
Gonoty  in  favor  of  defendant  in  an  action 
brought  to  recover  back  money  paid  by  plain- 
tilf  to  defendant  which  was  alleged  to  have 
been  usurious  interest  upon  a  loan.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Menrs.  T.  H.  B.  Hicks  and  W.  H. 
Spencer,  for  appellant: 

Tbe  place  of  contract  is  where  it  is  delivered 
and  first  takes  effect  as  a  binding  obligation. 

8  Am.  &  £ng.  Enc.  Law.  p.  547. 

The  obligations  were  delivered  at  Williams- 
port,  and  the  money  was  paid  at  Will iamsport, 
thas  fixing  Williamsport  as  tbe  place  where 
tbe  contract  was  consummated  and  the  obli- 
gations delivered  and  first  became  binding  as 
such. 

Hitchcock  Y.  United  Statet  Bank,  7  Ala.  886; 
Rowland  v.  Old  Dominion  Bldg,  dbL,  Ano,  115 
N.  C.  825.  116  N.  C.  877;  Meroney  v.  Atlanta 
Nat.  Bldg.  A  L.  Awo.  116  N.  C.  883. 

Although  the  appellee  has  complied  with  the 
act  of  April  22, 1874  (Pub.  Laws,  lOcJ),  by  filing 
tbe  required  certificate  in  the  office  of  tbe  sec- 
retary of  tbe  commonwealth,  this  does  not  con- 
fer upon  it  authority  to  exercise  within  this 
state  the  powers  conferred  upon  it  by  its 
charter. 

It  is  only  by  virtue  of  the  provisions  con- 
tained in  the  87th  section  of  tbe  act  of  April 
29,  1874  (cl.  1.  Pub.  Laws,  96.  and  cl.  6, 
Pub.  Laws,  98),  that  building  associations  in- 

Note.— For  usury  upon  loans  by  buildiog  asso- 
ciatioDs.  see  noU  to  Ueeve  v.  Ladies*  Bldg.  Asso. 
<Ark.)18L.R.A.l». 
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oorporated  in  Pennsylvania  under  said  act  can 
collect  more  than  the  amgunt  actually  loaned^ 
with  6  per  cent  interest. 

Jarrett  v.  Cope,  68  Pa.  67;  Philanthropic 
Bldg.  A890.  T.  MeKnight,  85  Pa.  470;  Kupfert 
V.  QutUnherg  Bldg.  Asso.  80  Pa.  465. 

The  comity  between  the  states,  in  force* in 
Pennsylvania,  does  not  hold  that  because  the 
statute  law  of  New  York  provides  that  the  ex- 
ercise of  certain  powers  conferred  upon  the 
corporation  in  question  shall  not  be  deemed  a 
violation  of  the  New  York  statutes  against 
usury,  that  therefore  this  corporation  shall  be 
permitted  to  exercise  all  these  powers,  or  any 
of  them,  in  the  state  of  Pennsjlvania,  without 
regard  to  the  usury  laws  of  this  state. 

1  Spelling.  Priv.  Corp.  §  80,  p.  99;  Runyan 
T.  Coiter,  89  U.  S.  14  Pet.  122,  10  L.  ed.  382; 
Thompson  v.  Waters,  25  Mich.  221, 12  Am.  Rep. 
248;  FaUi  v.  United  States  Sav.  Loan  d  BX^. 
Co.  97  Ala.  422,  24  L.  R.  A.  174;  Hiteheock  v. 
United  States  Bank,  7  Ala.  886;  8  Am.  &  Eng. 
Enc.  Law,  p.  884,  note  1,  tit.  Usury;  Bard  v. 
Ft>oU,  12  N.  Y.  504;  yew  TorkMut.  Sit.  A  L, 
Asso.  V.  Slaughter,  4  Pa.  Dist.  R.  660;  Southern 
Bldg.  db  L.  Asso.  v.  Biggie,  Id.  617;  National 
Bldg.  d  L,  Aw>.  r.  Riley,  Id.  668;  Farrior  v. 
New  England  M<yrtg.  Seeur.  Co.  88  Ala.  275; 
American  Freehold  Land  Mortg.  Co.  v.  Sev.ell, 
92  Ala.  163. 18  L.  R.  A.  299;  Eoansy.  Kittrell, 
83  Ala.  449;  Rowland  v.  Old  Dominion  Bldg. 
df  L.  Asso.  116  N.  C.  825;  Meroney  t.  Atlanta 
Nat.  Bldg.  d  L  Asso.  supra. 

A  contract  made  at  one  place,  to  be  per- 
formed at  another,  is  governed  by  tbe  law  of 
the  place  of  performance,  provided  that  tbe 
place  of  performance  was  not  fixed  different 
from  that  of  the  contract  for  the  purpose  of 
evading  the  usury  laws  of  the  place  where  the 
contract  was  made. 

Fitzsimons  v.  Baum,  44  Pa.  82;  Earnest  v. 
Hoskins,  100  Pa.  651;  Depav  v.  Humpreys,% 
Mart.  N.  8.  1;  Uartranft  v.  Uhlinger,  115  Pa. 
270;  Chapman  t.  Robertson,  6  Paige,  627,  81 
Am.  Dec.  264;  Pratt  v.  Adams,  7  Paige,  632; 
7  Wait,  Act.  &  Def.  628,  pL  16;  McAllister  v. 
Smith,  17  111.  828.  65  Am.  Dea  656;  Story, 
Confl.  L.  p  422,  §  304a;  Martin  ▼.  Johnson,  84 
Ga.  481,  8  L.  R.  A.  170;  Kikrease  v.  Johnson, 
85  Oa.  600. 

It  is  a  question  to  be  left  to  the  Jury,  under 
all  of  the  circumstances  of  the  case,  whether 
or  not  these  obligations  were  not  made  payable 
at  Syracuse,  New  York,  for  the  purpose  of 
evading  the  usury  laws  of  Pennsylvania. 

Kilereassy.  Johnson,  supra;  Vaily.  Heusti^, 
14  Ind.  607;  Andrews  t.  Eaxie,  5  Tex.  171; 
Fitzsimons  v.  Baum,  44  Pa.  41;  Masterman  v. 
Cowrie,  3  Campb.  488;  Hamm^t  y.  Tea,  1  Bos. 
&P.  161;  Z^v.  Cass.  L  Taunt.  611;  Ketchum 
V.  Barber.  4  Hill,  228;  Andrews  v.  Pond,  38 
U.  S.  13  Pet.  65,  10  L  ed.  61. 

Mr,  W.  C.  Gilmore,  for  appellee: 

The  contract  in  question  was  clearly  a  New 
York  contract  and  if  to  be  determined  by  the 
laws  of  New  York. 

Hyde  v.  Ooodnow,  8  N.  Y,  266:  Western  y. 
Qenesee  Mut.  Ins,  Co,  12  N.  Y.  258;  Watson 
V.  Brewster,  1  Pa.  881 ;  Benners  y.  Clemens,  58 
Pa.  24;  BeU  y.  Packard,  69  Me.  105,  31  Am. 
Rep.  251;  Sands  v.  Smith,  1  Neb.  108.  93  Am. 
Dec.  331;  MUUy.  Wilson,  88  Pa.  118. 

The  contract  in  question  was  payable  by  its 
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express  terms  Id  the  state  of  New  York  and 
should  therefore  be  construed  according  to  the 
laws  of  New  York    ' 

8  Am.  &  Eog.  Enc.  Law,  p.  546,  and  cases 
there  cited;  Addison,  Cont.  §  239;  Brcwn  y. 
Camden  d  A,  B,  Co,  8S  Pa.  816;  Mills  v.  WU- 
«an,  supra;  Irmne  v.  Barrett^  2  Grant,  Cas. 
78;  Arsher  v.  Dunn,  2  Watts  &  8.  827; 
Waverly  Nat.  Bank  v.  Rail,  150  Pa.  4«6; 
Building  d  Loan  Asso,  y.  Logan,  66  Fed.  Bep. 
827;  National  Mut,  Bldg.  d  L,  Asso,  v.  -4«A- 
vortfi,  91  Va.  706;  United  States  Bldg,  A  L. 
Asso.  V  Farrell  (Tenn.)  (See  National  Bldg.  & 
Loan  Herald,  Feb.  15,  1896). 

In  the  absence  of  positive  enactments  to  the 
contrary,  or  unless  against  public  policy,  cor- 
porations of  one  state  may  exercise  within  an- 
other state  the  general  powers  conferred  by  its 
charter. 

Grant  v.  Eenry  Clay  Coal  Go.  80  Pa.  208; 
Merrimae  Min.  Co.  v.  Lecy,  64  Pa.  227,  98 
Am.  Dec.  697;  Bank  qf  Kentucky  v.  Schuylkill 
Bank,  1  Pars.  Sel.  £q.  Cas.  180;  Bank  of  Au- 
guhta  V,  Earle,  88  U.  8.  18  Pet.  519,  10  L.  ed. 
274;  Life  Asso.  of  Amerira  v.  Bundle  {**Belte 
V.  BundUT).  108  U.  8.  225,  226,  26  L.  ed.  889; 
Lancaster  v.  Amsterdam  Improv.  Co,  140  N.  Y. 
676.  24  L.  R.  A.  822;  People  y.  Fire  Asso.  <f 
PhUadeVphia,  92  N.  Y.  811,  44  Am.  Rep.  880; 
Hollis  V.  Drew  Theological  Seminary,  95  N.  Y. 
166;  People  y.  Blake,  54  Mich.  ^;  United 
States  Mortg.  Co,  v.  Cross,  98  lU.  488:  AmtH- 
can  db  F,  i  hristian  Union  v.  Tount,  101  U. 
8.  852,  25  L.  ed.  888:  Tombiglkee  B,  Co,  y. 
Kneeland,  45  U.  8.  4  How.  16.  11  L.  ed.  855; 
Cowell  V,  Colorado  Springs  Co.  100  U.  8.  55, 
25  L.  ed.  547;  WiUiams  y.  CresweU,  51  Miss. 
817;  Silver  Lake  Bank  v.  North,  4  Johns.  Ch. 
870;  Bard  v.  Poole,  12  N.  Y.  495;  Merrick  y. 
Van  Santvoord,  84  N.  Y.  2*8;  British  Ameri- 
can Land  Co.  ▼.  Amee,  6  Met.  891;  Martin  y. 
Mobile  (&  0.  B.  Co.  7  Bush,  116;  Ouaga  Iron 
•Co,  y.  Dawson,  4  Blackf.  202;  Leasure  y. 
Union  Mut.  L.  Ins.  Co.  91  Pa.  491;  Dodge  y. 
Council  Bluffs,  57  Iowa,  560;  Frazier  y.  mU- 
tox,  4  Rob.  (La.)  517:  L^fe  Asso,  of  America  y. 
Leiy,  88  La.  Ann.  1208;  Kennfhec  Co.  y.  Au- 
gusta Ins.  dh  B,  Co.  6  Gray,  204;  Flash 
y.  Conn,  16  Fla.  428,  26  Am.  Dec.  721; 
Netolmrg  Petroleum  Co.  y.  Weare,  27  Ohio  St. 
848:  Western  U,  Teleg.  Co.  v.  Mayer,  28  Ohio 
St.  521;  Bunk  of  Wasfttenaw  y.  Montgomery,  8 
III.  422;  Santa  Clara  Female Aeademyv.  Sulli- 
van, 116  111.  875,  56  Am.  Rep.  776;  Baltimore 
4b  C.  H,  Co.  y.  Glenn,  28  Md.  287,  92  Am. 
Dec.  688;  Wood  Hydraulic  Hose  Co.  y.  King, 
45  Ga.  84;  Home  Ins.  Co.  y.  Datie,  29  Mich. 
288;  Kerchner  y.  Oettys,  18  8.  C.  525;  People, 
Peabody,  y.  Chicago  Qas  Trust  Co.  180  III.  208, 
8  L.  R.  A.  497;  EUerman  y.  Chicago  Junction 
B.dfU,S.  7.  Co,  49  N.  J.  Eq.  217. 

Green,  J.,  deliyered  the  opinion  of  the 
court: 

The  defendant  is  an  incorporated  building 
and  loan  association,  duly  incorporated  by  the 
laws  of  New  York,  and  locatea  and  transact- 
ing its  business  at  Syracuse,  in  that  state. 
The  plaintiff,  in  October,  1891,  made  applica- 
tion to  become  a  member  of  the  association,  by 
purchasiDg  two  shares  of  its  stock,  and,  in 
November  following,  received  a  certificate  for 
the  shares.    In  May,  1892,  he  made  application 
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for  a  loan  of  $200,  which  was  granted  in  De- 
cember of  the  same  year.    As  security  for  the 
loan  he  gave  a  bond  and  mortgage  on  some  land 
in  Lycoming  county,  Pennsylvania,  for  the  sum 
of  $207.89,  which  induded  the  premium  paid  for 
the  loan.    The  actual  money  paid  to  the  plain- 
tiff was  $180.    A  the  same  time  he  gave  to  the 
defendant  sixty-seven   promissory    notes,  for 
$3.17  each,  except  three  for  $1.67  each,  the  ag- 
gregate amount  of  which  was  secured  by  the 
mortgage,  and  represented  the  monthly  pay- 
ments to  be  made  by  the  plaintiff  as  a  member 
of  the  association.    On  August  31,  1893,  the 
plaintiff    paid    the    mortgage   debt   in    foil, 
the  amount  being  $181.07,  after  deducting  the 
withdrawal  value  of  his  stock  and  a  rebate  pre- 
mium.    He  now  claims  that  the  premium  re- 
tained by  the  defendant  and  the  fines  charged 
against  him  in  the  settlement  were  usury,  and 
seeks  to  recover  in  this  action  $50.95,  alleging 
that  this  amount  was  the  excess  over  legal  in- 
terest on  the  amount  of  money  actually  loaned 
to  him  by  the  defendant.    He  contends  that 
hid  contract  with  the  defendant  was  a  Pennsyl- 
vania contract,  and  to  be  governed  by  the  law 
of  that  state.    The  defendant  had  an  agency 
at  Williamsport,  in   Pennsylvania,  and    the 
transaction  was  conducted  between  the  plaintiir 
and  the  defendant's  agent  at  that  place.     That 
circumstance,  however,  is  of  no  account  if  the 
contract  was  to  be  performed  in  the  state  of 
New  York.     The  appellant  does  not  at  all  dis- 
pute the  proposition  that  contracts  are  to  be 
governed  by  the  law  of  the  place  where  they 
are  to  be  performed,  nor  does  be  contend  that 
he  would  have  any  right  of  recovery  under  the 
law  of  New  Yorlf,  which  permits  building  and 
loan  associations  to  charge  usurious  rates  of 
interest  on  loans.      The  Teamed  court  below 
decided  that  the  place  of  performance  was  the 
state  of  New  York,  and  the  contract  was  there- 
fore to  be  governed  by  the  law  of  that  state. 
In  this  opinion  we  concur. 

A  point  was  also  made  that,  if  the  contract 
was  made  for  the  purpose  and  with  the  intent 
of  evading  the  usury  laws  of  Pennsylycnia,  it 
must  be  governed  by  the  law  of  Pennsylvania, 
and  not  of  New  York.  As  to  this  the  court 
below  held  that  there  was  not  a  scintilla  of 
evidence  of  any  such  intent,  and  therefore  the 
doctrine  could  not  apply  to  this  case;  and  in 
that  ruling  also  we  fully  concur. 

It  is  only  necessary  to  examine  briefly  the 
contract  of  the  parties  in  order  to  determine  at 
what  place  it  was  to  be  performed.  The  de^ 
f  endant's  place  of  business  was  at  Syracuse,  in 
the  state  of  New  York.  The  plaintifTs  appli- 
cation for  membership  was  in  the  following 
words:  "I,  Joseph  Bennett,  of  Williamsport. 
county  of  Lycoming,  state  of  Pennsylvania, 
hereby  apply  for  membership  in  the  Eastern 
Building  &  Loan  Association  of  Syracuse,  On- 
ondaga counter,  New  York«  and  subscribe  for 
two  shares  of  instalment  stock.  1  hereby  agree 
to  abide  b^  all  the  terms,  conditions,  and  by- 
laws contained  or  referred  to  in  the  certificate 
of  shares  and  will  also  comply  with  all  the  rules 
and  regulations  of  said  association. "  The 
plaintiff's  application  was  accepted,  and  he 
thereupon  became  a  member,  consdoasly  and 
intentionally,  of  an  association  of  the  state  of 
New  York,  and  contracted  that  he  would  abide 
by  their  by-laws,  and  comply  with  all  their 
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rules  and  regalatioot.  His  subseqiieDt  appli- 
ration  for  a  loan  was  entitled  "Application  for 
Loan  from  the  Eastern  Building  Loan  Asso- 
riation  of  Syracuse,  N.  Y."  He  afterwards 
signed  an  application  for  an  advance,  addressed 
as  follows:  **To  the  Board  of  Directors  of  the 
Eastern  Building  A  Loan  Association  of  Syr- 
acuse, K.  T.;"  requesting  the  advance  to  be 
made,  and  again  agreeing  to  comply  with  the 
charter  and  by-laws  of  the  association,  and  all 
requirements  defined  by  the  committee  of  the 
board  of  directors.  Thereupon  sixty  seven 
notes  were  prepared,  sent  to  him  for  signature, 
and  signed  by  him,  in  the  following  words: 

On  or  before  the  last  Saturday  of  March,  1808, 
I  promise  to  pay  three  and  Mf  dollars  to  the 
order  of  the  Eastern  Building  a  Loan  Associa- 
tion of  Syracuse.  Nt  T.,  at  its  ollice  in  Syra- 
cuse, N.  Y.     Value  received. 

Williamsport,  Jan.  2,  1808. 

JoMph  C.  Bennett. 

When  he  gave  his  bond  for  the  money 
losned  he  obligated  himself  as  follows  *'!, 
Joseph  O.  Bennett,  am  held  and  firmly  oound 
unto  the  Eastern  Building  A  Loan  Association 
of  Syracuse,  N.  T.,  in  the  sum  of  $400, 
lawful  money  of  the  United  States  of  America, 
to  be  paid  to  said  Eastern  Building  &  Loan 
Association  of  Syracuse,  N.  Y.,"  etc.  In 
the  condition  of  the  bond  it  is  provided 
that  if  he  {Miys  to  the  association,  repeat- 
ing its  name  and  place,  $207.80  in  sixty- 
seven  equal  payments,  of  $3.17  each,  except 
tbreeof  $1.67  each,  "payable  monthly  to  said 
association,  at  its  office  in  Syracuse,  N.  Y.,  on 
or  before  the  last  Saturday  of  this  and  each  and 
every  month,"  etc.  The  mortgage  also  exe- 
cuted bjr  the  plaintiff  repeats  the  name  and 
designation  of  the  defendant,  and  its  place; 
recites  the  bond,  with  its  condition  for  making 
all  the  payments  at  the  office  of  the  company, 
at  Syracuse,  New  York;  and  then  grants  to  the 
defendant,  repeating  its  name  and  place,  cer- 
tain described  land  of  the  plaintiff,  situate  in 
Lycoming  county,  Pennsylvania,  with  the 
usual  proviso  that,  if  the  payments  are  all 
made  to  the  defendant,  the  bond  and  mortgage 
shonld  become  void. 

Thus,  it  will  be  seen  that  in  every  possible 
way  in  which  the  English  language  could  ex- 
press it  the  plaintiff  entered  into  a  written 
contract  with  the  defendant  to  pay  it,  in  sixty- 
seven  different  payments,  every  one  of  which 
was  to  be  made  at  the  office  oif  the  defendant 
in  Syracuse,  New  York,  a  designated  aggregate 
sam  of  money.  What  is  the  use  of  discussing 
the  question  whether  this  was  a  contract  to  pay 
money  in  the  state  of  New  York?  What  la 
there  to  discuss?  Nothing.  No  other  place 
of  payment  is  mentioned  or  can  possibly  be 
implied.  This  one  place  is  positively  expressed 
over  and  over  again,  and  many  times  over,  in 
solemn  instruments,  signed  and  sealed  by  the 
plaintiff  himself,  and  In  sixty  seven  different 
notes,  also  signed  by  the  plaintiff.  It  is  a 
^/aste  of  time  to  discuss  so  plain  a  matter.  The 
/set  that  the  plaintiff  lived  in  Pennsylvania, 
and  negotiated  there  with  an  agent  of  the 
defendant  either  for  the  membership  or  for  the 
loan,  is  not  of  the  slightest  significance.  The 
contract  most  be  adjudged  by  its  express  terms, 
00  matter  where  the  parties  were  when  it  was 
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made.  And,  when  those  terms  are  clear,  ex- 
plicit, involved  in  no  doubt  whatever,  they 
must  prevail;  aod  it  is  the  duty  of  the  courts 
to  enforce  them  according  to  their  literal  mean- 
insf.  Nor  is  there  the  slightest  ground  for  an 
allegation  that  the  contract  was  made  for  the 
purpose  of  evading  the  usury  laws  of  Pennsyl- 
vania. Who  had  such  a  purpose,  and  what  is 
the  evidence  of  it?  Did  the  plaintiff  have  it, 
and,  if  so,  did  he  communicate  it  to  the  de- 
fendant? If  so,  where  is  the  evidence  of  it? 
There  is  none  whatever.  The  defendant's 
business  was  transacted  at  its  proper  place  of 
business  in  the  state  of  New  York.  This  bust 
ness  was  a  part  of  its  regular  business,  done  in 
its  usual  way;  and,  as  a  matter  of  course,  the 
mere  fact  that  this  loan  was  made  to  a  citizen 
of  Pennsylvania  cannot  justify  an  inference 
that  it  was  done  with  an  ioteot  to  evade  the 
laws  of  Pennsylvania.  This  business  was  done 
just  ail  all  its  other  business  was  done.  The 
defendant  had  a  lawful  right  to  loan  money 
wherever  it  pleased,  and  it  would  be  most 
absurd  to  say  that,  because  it  lent  money  to  a 
Pennsylvanian,  it  therefore  intended  to  evade 
the  laws  of  Pennsylvania.  The  Pennsylvanian 
had  a  right  to  borrow  money  in  the  state  of 
New  York  if  he  chose  to  do  so,  and,  if  he 
contracted  to  pay  it  in  the  state  of  New  York, 
he  must  be  conclusively  presumed  to  know  that 
his  contract  would  be  governed  by  the  law  of 
that  state.  In  all  this  there  is  not  a  shadow  of 
an  unlawful  intent  to  evade  the  law  of  Penn- 
sylvania. There  was  therefore  nothing  to  sub- 
mit to  the  jury  on  that  question. 
Judgment  affirmed. 


HARRISBURG  NATIONAL  BANK.  Appt,, 

V. 

Elizabeth  Reily  BRADSHAW. 

a78  Pa.  18Q.) 

1»  A  statute  ezceptinfl^  aiieommodation 
iodoraement  from  the  contracts  wbloh  may 
be  made  by  a  married  woman  does  not  render 
invalid  a  renewal  after  marrlaere  of  such  an  in- 
dorsement made  before  marriage. 

8*  AjBarrled  wroman  may  confirm  the 
aet  of  her  attorney  in  renewing.  In  excess 
of  biaautbority,  taer  indorsement  on  a  note  Riven 
before  marriage,  if  she  could  have  conferred  the 
power  on  him  in  the  first  instance. 

8.   The  fiictfl  that  renewal  notes  are  not 

made  until  after  the  old  ones  are  OTer- 
due»  and  tbat  the  old  ones  are  not  protested  for 
nonpayment,  will  not  make  the  renewals  new 
contracts  beyond  the  power  of  a  married  woman 
to  make  if  the  original  note  was  indorsed  before 

Nora.— The  power  of  a  married  woman  to  exe- 
cute a  renewal  of  an  obligation  created  before  her 
marriage  Is  a  matter  on  which  there  are  few  pre- 
cedents. 

As  to  the  wife^  capacity  to  contract  generally, 
see  Prentiss  ▼.  Paisley  (Fla.)  7L.  B.  A.  640,  and  noU, 

For  the  somewhat  kindred  matter  of  the  validity 
of  a  renewal  by  an  incompetent  person  of  an  obli- 
gation created  while  competent,  see  Memphis  Nat. 
Bank  ▼.  Sneed  (Tenn.)  ante,  S74,  and  note. . 
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Imt  marrfaffe  and  tbe  reDewals  are  in  punuance 
of  a  general  undentandingr  that  they  aball  be 
made,  and  there  was  no  intention  that  they  should 
be  new  oontracts. 

(October  6, 1898.) 

APPEAL  by  plaintiff  from  a  Judgment  of 
the  Ck)UTt  of  CommoD  Pleas  for  Dauphin 
County  in  favor  of  defendant  in  an  action 
brought  to  enforce  defendant's  alleged  liability 
as  indorser  on  a  promissory  note.     Reverted, 

The  facts  found  by  the  trial  court  were  as 
follows: 

**(1)  In  July,  1880,  Miss  Elizabeth  Reily  in- 
dorsed 8  note  for  $10,000  for  the  accommoda- 
tion of  her  brother.  John  W.  Heilv,  which 
was  discounted  for,  him  by  the  Harrisburg  Na- 
tional Bank,  with  knowledge  that  she  was  an 
accommodation  indorser,  and  when  this  note 
matured  on  NoTember  4,  1889,  she  in  like 
manner  indorsed  a  like  note  in  renewal  of  the 
first.  Before  tbe  second  note  matured,  she  be- 
came the  wife  of  Walter  J.  Bradshaw,  and 
executed,  jointly  with  him,  a  power  of  attor- 
ney to  G.  M.  McGauley.  ...  (2)  After 
her  marriage  and  tbe  execution  and  delivery  of 
this  power  of  attorney,  she  removed  to  Helena, 
MoDtaoa,  where  she  resided  when  the  second 
note  matured  on  March  7, 1800.  On  that  dav 
the  attention  of  her  attorney  was  called  to  this 
note  by  the  president  of  the  bank,  who  asked 
him  to  indorse  a  note  in  renewal.  Mr.  McCau- 
ley  expressed  doubt  whether  he  had  authority 
80  to  do,  and  the  president  said,  if  he  would 
indorse  it,  it  would  be  satisfactory,  which  he 
then  did.  He  had  no  knowledge  of  the  exe- 
cution of  the  note  until  this  time,  and  Mrs. 
Bradsbaw  had  not  mentioned  it  to  him,  nor 
given  him  any  authority  to  act  for  her,  except 
the  power  of  attorney  above  referred  to.  No 
protest  or  notice  of  nonpayment  was  made  or 
given  as  to  the  note  which  then  matured.  At 
this  time  the  balance  to  the  credit  of  John  W. 
Reily  on  the  books  of  the  bank  was  |3,5S8.06. 
(8)  Thereafter,  at  intervals  oT  four  months, 
until  August  17,  1804,  notes,  each  in  renewal 
of  the  preceding  one,  were  given  to  the  bank 
with  the  accommodation  iodorsement  of  Eliza- 
beth R.  Bradsbaw,  the  defendant.  None  of 
these  renewal  notes  were  protested,  and  there 
were  intervals  of,  in  some  cases,  two  or  three 
days,  and  in  others  as  many  weeks,  between 
the  maturity  of  a  given  note  and  tbe  indorse- 
ment and  delivery  of  the  renewal.  Most  of 
the  notes,  when  matured  and  renewed,  were 
delivered  to  the  attorney  of  John  W.  Reily 
and  Mrs.  Bradsbaw,  and  the  renewal  interest 
was  paid  by  him  on  account  of  John  W. 
Reily.  (4)  When  the  last  note  matured,  on 
December  20,  1804,  it  amounted,  with  interest, 
to  $10,817,  and  it  was  duly  protested,  and  no- 
tice of  nonpayment  was  sent  to  the  defendant." 

Messrs.  Robert  Snodf^rass  and  Wolfe 
it  B»Uey»  for  appellant: 

All  of  tbe  notes,  subsequent  to  the  original, 
were  renewals  and  were  so  marked.  They 
were  not  payments  in  any  sense,  nor  were  they 
shown  to  have  been  tendered  or  accepted  as 
such.  They  could  not  have  been  considered 
as  payments  unless  it  was  clearly  shown  that 
they  were  so  intended. 

Randolph,  Com.  P&per,  §  1611;  Dan.  Neg. 
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Inst  g  1266;  THUer  ▼.  &ngma$ter,  78  F^  400; 
Brtwn  V.  8coU,  61  Pa.  867. 

If,  then,  the  renewals  in  question  were  not 
payments,*  but  operated  simply  as  a  snspenaioii 
of  the  right  of  action,  the  obligation  evidenced 
by  the  contract  remained,  and  necessarily  re- 
lated back  to  the  origin  of  the  debt 

Overholt  v.  Firsi  Nat.  Bank,  82  Pa.  400; 
Stephem  v.  Monongahela  Ifai.  Bank,  88  Pa. 
167,  Z'l  Am.  Rep.  438. 

Tbe  true  test  of  liability  in  the  present  case 
must  depend  upon  the  question  whether  or 
not  an  antenuptial  contract  of  indorsement 
falls  within  the  prohibition  of  the  acts  of  1887 
and  1808.  Their  plain  import  is  to  enlarge  tbe 
powers  of  married  women,  and  to  conferapon 
them  all  the  powers  of  a  feme  eoU  except  in 
certain  specified  particulars. 

Real  EetaU  Invest.  Oo.  ^.  Roop,  182  Pa.  496, 
7  L.  R  A.  211;  Koeohling  v.  Benkd,  144  Pa. 
216. 

Antenuptial  contracts  are  substantially  in 
the  same  position  as  before,  except  that  they 
may  recognize  such  contracts,  and  bind  them- 
selves in  relation  thereto,  more  effectually  than 
they  could  under  previous  laws. 

Qlyde  v.  Keister,  82  Pa.  87;  FinUjts  Ap- 
peal, m  Pa.  458. 

Since  the  acts  of  1887  and  1808  she  can  con- 
fess a  Judgment,  or  do  any  other  act  in  recog- 
nition of  her  liability  in  such  cases,  to  the  same 
extent  as  if  she  were  a  feme  sole. 

Adams  v.  Qrey,  164  Pa.  258;  MeComUek  v. 
Boitarf,  166  Pa.  881;  MitcheU  v.  Richmond,  164 
Pa.  666. 

The  notes  given  before  marriage  are  not 
separable  from  the  renewals  made  after  mar- 
riage, but  the  liability  of  the  defendant  is  to 
be  drawn  from  the  transaction  as  a  whole,  and 
not  from  any  single  part  of  it. 

Mahon  v.  Qarmley,  24  Pa.  80. 

Demand  and  notice  are  not  parts  of  the  con- 
tract, but  merely  steps  in  the  remedy,  which 
may  be  waived  by  the  indorser. 

Barclay  v.  Weafier,  10  Pa.  806.  67  Aol  Dec. 
;661. 

A  subsequent  promise  to  pay  the  note  by  an 
indorser  who  has  full  knowledge  of  alt  the 
facts,  amounts  to  a  complete  waiver  of  the 
want  of  due  notice. 

8herer  v.  Easton  Bank,  88  Pa.  184. 

Mr.  S.  J*  IML  UcCarrell  for  appellee. 

Fellp  J.,  delivered  the  opinion  of  the  oonrt: 
The  question  Ipresented  by  this  case  relates 
to  the  power  of  a  married  woman  to  bind  her- 
self  by  tbe  renewal  of  an  accommodation  in- 
dorsement made  before  her  marriage.  The  de- 
fendant, when  single,  indorsed  a  promissory 
note  at  four  months  for  $10,000  for  the  accom- 
modation of  the  maker,  her  brother.  Once 
before  marriage  she  renewed  her  indorsement 
and  after  her  marriage  she  renewed  it  as  the 
notes  became  due,  at  intervals  of  four  months, 
for  the  period  of  nearly  five  years.  The  las^t 
of  the  series  of  notes  was  protested,  and  this 
suit  brought  upon  it  The  statement  was 
drawn  and  the  case  presented  by  tbe  plaintiff 
upon  the  theory  that  the  notes  given  before 
marriage  and  the  renewals  after  marriase  were 
parts  01  a  continuing  transaction,  and  uiat  the 
defendant's  liability  was  to  be  drawn  from  tbe 
whole  of  it    The  marriage  of  the  defendant 
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•^id  Dot  affect  ber  relation  to  obligations  into 
^hicb  8be  bad  previously  entered  so  as  to  re- 
lease ber  from  an  antenuptial  contract,  and  it 
is  conceded  tbat  tbe  protest  of  tbe  first  note 
-wbich  became  due  after  ber  marriage  would 
bave  fixed  ber  liability  as  to  it;  but  it  is  claimed 
tbat  she  was  witbout  power,  after  marriage, 
■to  renew  ber  indorsement,  as  sbe  is.  not  per- 
mitted by  tbe  act  of  Juoe  8,  1898,  to  become 
an    accommodation    indorser.     Tbe   learned 
judge,  before  wbom  tbe  case  was  tried  without 
va  jury,  held  as  conclusions  of  law  tbat  tbe  de- 
fendant was  discharged  from  liability  upon  tbe 
note   indorsed  by   her  before   marriage  and 
which  matured  thereafter  by  tbe  failure  of  the 
bank  to  protest  it  for  nonpayment;  that  tbe 
failure  to  protest  was  not  waived  by  the  in- 
•dorsement  of  new  notes  from  time  to  time; 
4md  that  she  was  not  bound  by  the  indorse- 
ments made  after  marriage,  for  tbe  reason  that 
-she  was  incompetent  to  incur  liability  as  an  ao- 
'Commodation  indorser.    The  primary  question 
is  whether  a  married  woman  is  bound  by  tbe 
Tenewal  of  an  existing  valid  contract,  entered 
into  before  marriage,  wben  the  contract  is  one 
which  tbe  law  does  not  autborize  her  to  make 
4ifter  marriage.    Tbe  act  of  1898  gives  a  mar- 
ried woman  the  same  right  to  acqtnre,  control, 
rand  dispose  of  property  and  to  make  contracts 
in  relation  thereto  tbat  she  possessed  before 
marriage.    Tbe   limitation    placed   upon  tbe 
power  conferred  is  tbat  she  ^'may  not  become 
accommodation  indorser,  maker,  guarantor,  or 
surety  for  another."    The  purpose  of  tbe  limi- 
tation is  to  protect  her  from  contracts  not  con- 
nected with  the  management  of  her  estate,  and 
'from  which  she  could  derive  no  advantage. 
As  to  contracts  relating  to  ber  own  estate  or 
^affairs,  the  existing  restraint  was  removed.    It 
remains  as  to  a  class  of  contracts  into  which 
-4he  might  be  induced  or  constrained  to  enter 
for  tbe  benefit  of  others.    Tbe  defendant  was 
liable  on  the  indorsement  of  the  note  which 
became  due  two  months  after  ber  marriage. 
True,  her  liability  was  conditional  only,  but  it 
would  have  been  fixed  and  made  absolute  by 
protest  and  notice.    By  the  renewal  of  ber  in- 
-dorsement  she  did  not  enter  into  a  new  obliga- 
tion for  tbe  benefit  of  another,  but  she  contio- 
iied  and  extended  for  ber  own  beoeflt  an  exist- 
ing obligation  by  which  she  was  bound.    By 
so  doing  she  did  not  ** become  an  accommoda- 
tion indorser,"  and  enter  into  a  new  forbidden 
•contract.    Tbe  contract  already  existed  and 
its  continuance  was  for  tbe  relief  and  benefit 
^f  her   estate.    A   construction   of  tbe   act 
which  denies  a  woman,  after  marriage,   tbe 
power  to  continue  an  antecedent  obligation, 
would  in  many  cases  impose  a  hardship  upon 
her.    If  she  cannot  continue,  the  alternative  is 
to  pay,  however  great  may  be  the  ^oss  to  ber 
estate.    Such  a  construction  is  not  required  by 
the  letter  of  the  act,  and  would  not  be  in  har- 
mony with  its  spirit.    Tbe  proviso  of  tbe  act 
of  1887,  which  is  incorporated  into  the  act  of 
1898,  is  for  the  protection  of  women  after  mar- 
riage from  a  class  of  contracts  in  which  thev 
have  no  direct  interest,  and  from  which  their 
estates  can-derive  no  advantage.    Tbe  renewal 
*of  an  obligation  contracted  before  marriage, 
^e  think,  does  not  oome  within  the  meaning 
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of  tbe  act,  although  tbe  obligation  may  belong 
to  tbe  prohibited  class.  The  bank  could  bave 
bound  tbe  defendant  to  the  payment  of  tbe 
note  absolutely  by  protest.  She  could  have 
bound  herself  ly  a  waiver  of  protest.  Tbe  re- 
newal of  ber  indorsement  at  tbe  maturity  of  tbe 
note  was  but  the  recognition  and  continuance  of 
an  ob1i>ration  which  she  had  before  assumed, 
and  which  was  binding  upon  her.  Whether  the 
power  of  attorney  given  by  tbe  defendant  to 
G.  M.  McCauley  authorized  tbe  indorsement 
made  by  him  of  the  note  of  March  7,  1890,  is 
not  material.  If  she  bad  power  to  renew 
the  indorsement  after  marriage,  she  could  do 
it  by  her  attorney,  and  if  tbe  power  under 
which  be  acted  was  not  broad  enough,  it  was 
competent  for  ber  to  ratify  and  confirm  bis 
act.  This  she  did.  The  indorsement  of  notes 
in  renewal  by  tbe  defendant  after  she  bad  been 
released  from  liability  on  preceding  notes  be- 
cause of  the  failure  of  the  bank  to  protest 
them  for  nonpayment  was  not,  under  tbe  cir- 
cumstances, tbe  assumption  of  a  new  liability 
as  accommodation  indorser.  After  her  mar- 
riage she  resided  in  Montana.  The  notes  were 
sent  to  ber  by  her  attorney  for  indorsement. 
Most  of  them  were  returned  to  tbe  bank  be- 
fore tbe  maturity  of  tbe  notes  which  they 
were  intended  to  renew.  Tbe  bank  relied 
upon  her  carrying  out  in  good  faith  the  under- 
standing which  existed  between  them  as  to  re- 
newals. She  did  carry  it  out.  It  was  not  at 
any  time  tbcintention'Of  either  party  that  she 
was  assuming  a  new  obligation  for  ber  brother, 
but  it  was  the  intention  of  both  that  tbe  re- 
newals should  be  as  of  the  dates  of  the  notes 
renewed;  tbat  there  should  be  no  gap;  and  that 
she  Y^as  continuing  ber  own  obligation,  entered 
into  before  marriage,  by  which  she  was  bound. 
I  While  the  defendant  was  not  authorized,  after 
marriage,  to  enter  into  a  new  contract  as  ac- 
commodation indorser,  it  was  competent  for 
ber  to  condnue  ber  valid  antenuptial  contract. 
In  dealing  with  this  tbe  act  of  1898  imposed 
no  limitauon  upon  ber  power.  She  could 
bave  taken  advantage,  as  could  any  indorser, 
of  tbe  failure  of  demand  and  notice  by  tbe 
bolder  of  the  note,  or  she  could  overlook  the 
omission  and  recognize  and  reassert  ber  liabil- 
ity by  a  new  indorsement.  By  so  doing  she 
was  not  entering  into  a  new  contract  not  au- 
thorized by  the  act.  Substantially  tbe  same 
prindple  was  asserted  in  Brunner^i  Appeal,  47 
Pa.  b7.  Under  the  act  of  1848  a  married 
woman  was  liable  on  her  antenuptial  contract, 
but  was  witbout  power  to  confess  judgment 
for  a  debt  due  by  ber.  It  was  held  in  the  case 
cited  tbat  she  could  agree  to  tbe  revival  of  a 
judgment  entered  after  marriage  by  virtue  of 
a  power  of  attorney  signed  by  ber  before  mar- 
riage, for  tbe  reason  tbat  it  was  not  tbe  crea- 
tion of  a  new  liability  by  tbe  renewal  of  one 
already  existing.  We  are  of  opinion  tbat  un- 
der the  findings  of  fact  judgment  should  bave 
been  entered  for  tbe  plaintiff. 

The  Judgment  is  reversed,  and  set  aside,  and 
now,  October  5,  1896,  judgment  is  entered  for 
tbe  plaintiff  for  tbe  amount  of  tbe  note  of 
August  17, 1894,  with  interest  and  coats  of  pro- 
test, $12,202.00. 
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Marietta  HELLER 

V. 

EOTAL    INSURANCE    COMPANY 
LIVERPOOL,  Appt. 

on  Pa.  262.) 


OF 


1*  Infliiranoe  tLgnSnutloashy  reason  of 
hATiag  to  pay  rent  for  a  bulldinf^  un- 
der a  lease  while  it  is  untenantable  by  reason 
ot  fire  will  oover  the  time  duringr  whloli  the  land- 
lord is  In  possession  for  the  purpose  of  rebuild* 
ing  the  burned  buildlnflr,  under  an  affreement 
with  the  tenant  that  such  possession  shall  not  af- 
fect the  tenant*8  liability  for  rent  under  the  lease 
until  the  completion  of  the  new  buiidinir. 

8.  An  insurer  against  loss  by  reason  of 
liability  for  rent  under  a  lease  while  the 
buildinir  is  untenantable  because  of  fire  is  not  re- 
lieved from  any  part  of  his  liability  by  the  fact 
that  the  tenant  receives  from  his  landlord  a  sum 
derived  from  a  policy  insuring   the  landlord 

I  against  loss  of  rent  because  of  fire,  at  least  if  the 
combined  amounts  will  not  wholly  reimburse  to 
the  tenant  the  rent  he  is  compelled  to  pay  under 
his  contract  while  the  building  is  untenantable. 

(AfiteheU,  J.,  dissents.) 

(October  5,18961) 

APPEAL  by  defendant  from  a  Judgment  of 
the  Court  of  Common  Pleas,  No.  4,  for 
Pbiladelpbia  County  in  favorof  plaiotifT  in  an 
action  brought  to  recover  the  amount  alleged 
to  be  due  on  a  policy  of  fire  insurance.  Af- 
firmed. 

The -facts  are  stated  in  the  opinion.  See  also 
Royal  Jm.  Co.  v.  BfUer  (Pa.) 7  L.  R.  A.  411. 

jfessra,  Francis  H.  Bohlen  and  H.  P. 
Henry»  for  appellant: 

The  entry  of  the  landlord  to'  rebuild,  even 
with  the  consent  of  the  tenant,  suspends  the 
rent 

MagafD  ▼.  Lambert,  8  Pa.  444;  Briggi  v. 
Thompson,  9  Pa.  840;  Hoefoeler  v.  Flewihg,  91 
Pa.  824;  ^t/erv.  Fenn,  92  Pa.  446;  Taylor, 
Land.  &  T.  g  880;  Gilbert,  Hents.  145. 

If  the  tenant  loses  the  benefit  of  the  enjoy- 
ment of  any  portion  of  the  demised  premises, 
the  rent  is  thereby  suspended. 
•  TJpion  v,Tow7iend,  17  C.  B.  SO. 

Fire  insurance  is  purely  a  contract  of  indem- 
nity which  does  not  diuer  essentially  from  a 
bond  of  indemnity  or  the  guarauty  of  a  debt. 

1  Phillips,  Ins.  §  4;  Wood,  Fire  Ins.  note  2, 
p.  14;  Porter,  Ins.  p.  2. 

If  the  insured  parts  with  any  right  of  recla- 
mation for  the  loss  to  which  he  is  entitled, 
from  another  parly,  the  insurer  is  pro  tanto 
disch  ar  if  ed 

magaraF,  Im.  Go.  v.  Fidelity  Title  <fe  T, 
Co.  128  Pa.  516;  Atlantic  Ine.  Co,  v.  Slorrow, 
5  Paige,  285. 

The  right  to  be  relieved  of  the  payment  of 
the  rent  by  the  landlord's  entry  to  rebuild  is 
one  of  the  advantages  of  the  tenant's  position, 
by  which  hia  liability  may  be  relieved  or  re- 
duced, under  the  rule  of  tenancy  in  Pennsyl 
Tania,  which  treats  the  lease  as  giving  an  es* 
tate  in  the  land,  and  not  as  a  contract  for  the 
use  of  a  building,  the  destruction  of  which 


puts  an  end  to  the  contract  according  to  tho- 
rules  of  the  civil  law. 

Vite^'bo  T.  Fiiedlander,  120  U.  8.  707,  80  L. 
ed.  776. 

An  agreement  not  to  avail  himself  of  the 
right  which  the  law  gives  the  tenant  to  be  re- 
lieved of  rent  while  the  landlord  is  in  posses- 
sion for  the  purpose  of  rebuilding  is  a  volun- 
tary concession,  and  not  a  liability  within  the 
meaning  of  the  policy  of  insurance,  for  which 
indemnity  can  be  claimed  from  one  whostand» 
in  the  secondary  position  of  an  insurer.  Such 
a  concession  cannot  increase  the  loss  to  the 
tenant's  insurers. 

Atlantic  Ins.  Co.  v.  Storrow,  supra. 

Liability  for  rent,  continued  by  volnntary 
agreement  of  the  tenant  beyond  the  lime  when  it 
otherwise  would  have  ceased  is  not  a  liability 
in  tbe  meaning  of  the  contract  of  insurance. 

It  required  an  additional  agreement  by  the 
tenant  to  continue  this  liability,  which  under 
the  lease  would  have  ceased,  t^he  rent  became 
collectible  by  virtue  of  the  new  agreement,  and 
not  of  the  original  lease.  The  old  lease  became 
a  part  of  the  new  agreement  as  if  incorporated 
in  it 

mn  parU  Vitale,  47  L.  T.  N.  S.  480;  Be  Ap- 
pfieation  of  Washington  Park  Comr*,  62  N.  Y. 
131;  Bradstreet  v.  Rich,  74  Me.  808;  SewaU  v. 
Henry,  9  Ala.  24;  Fillow  v.  Brown,  26  Ark. 
240;  Bradley  v.  Mnr^wU,  64  111.  178;  Smith  v. 
Turpin,  20  Ohio  St.  478. 

It  is  no  answer  to  say  that  tbe  landlord  wsa 
not  bound  to  rebuild  and  could  have  continued 
to  exact  rent  after  the  building  was  destroyed. 

Belter  V.  Royal  Ins.  Co,  183  Pa.  162,  7  L.  R 
A.  411 ;  Porter,  Ins.  p.  10. 

Double  indemnity  cannot  be  recovered. 

BarreU  v,  Tibbitts,  L.  R  5  Q.  B.  Div.  560; 
Castdlain  v.  Preston,  L.  R  11  Q.  B.  Div.  880; 
Smith  V.  Columhia  Ins,  Co.  17  Pa.  258, 55  Am. 
Dec.  546;  Thornton  v.  Enterprise  Ins.  Co.  71 
Pa.  284;  BaU  v.  NaOitiOe  4t  C.  R,  Oo.  80  U. 
8.  18  Wall.  867,  20  L.  ed.  594. 

Mr,  9L  Hampton  Todd«  for  appellee: 

Not  only  bad  the  plaintiff  a  right  to  ame^ 
with  her  landlord  that  he  should  enter  ana  re- 
build, but  it  was  her  duty  to  permit  him  to  d<^ 
so,  and  in  so  doing  she  did  not  discharge  the 
defendant  for  rent  accruing  after  tbe  date  of 
entry  from  liability  to  her  on  its  covenant  to- 
indemnify  her  for  loss  ari.^ing  from  having 
10  pay  rent  for  the  destroyed  premises. 

2  Wood,  Fire  Ins.  p.  1056,  S  492. 

Mrs.  Heller  was  bound  to  pay  ber  rent 
whether  the  premises  were  rebuilt  or  not. 

Bussman  v.  Qanster,  72  Pa.  285. 

Dean,  J.,  delivered  the  opinion  of  the 
court: 

Five  adjoining  buildings  forming  a  sin- 
gle store,  at  corner  of  Arch  and  Eighth 
streets,  Philadelphia,  were  destroyed  by  fire, 
January  28,  1888.  They  were  owned  by 
Thomas  K.  Peterson,  trustee,  etc.,  who,  by 
lease  dated  June  15,  1887.  rented  them  to- 
Marietta  Heller,  this  plaintiff,  for  the  term 
of  three  years  from  the  Ist  of  January, 
1888.  at  an  annual  rental  of  $8,500,  payable 
monthly,  and  she  was  in  possession  at  tbe  date 
of  the  ore.    The  Eloyal  bsurance  Company,. 


NoTE.—On  the.question.  What  constitutes  double  I  loss?— see  Clarke  v.  Western  Assur.  Oo.  (Pia.)  U  L.. 
Insuranoe  for  the  purpose  of  apportionment  of  I  U.  A.  127,  and  nets. 

84  L.  R.  A. 
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this  defeodant,  on  the  26tb  of  January,  1887. 
iasaed  to  plaintiff  a  policy  of  indemnity  against 
damaee  to  her  interest  as  lessee  of  toe  build- 
ings, by  fire,  in  the  sum  of  $6,000.  In  the  pol- 
icy is  this  stipulation:  "It  being  understood 
that  this  policy  is  to  iodemnify  the  assured  for 
mny  loss  accruing  to  her  by  reason  of  having 
to  pay  rent  for  the  within  described  building 
[during]  such  time  or  times  as  the  building 
may  be  untenantable  by  reason  of  fire  or  fires 
occurring  during  the  continuance  of  this  pol- 
Ict;  loss  not  to  1%  limited  by  date  of  expiration 
of  the  policy;  it  being  understood  that  the  sum 
Insured  is  the  annual  rental  of  the  property, 
and  the  amount  of  loss  is  to  be  computed  on 
that  basis."  Peter80n,thelandlord,also  took  out 
in  the  Pennsylvania  Fire  Insurance  Company 
a  policy  covering  the  term  of  the  lease,  indem- 
nifying him  against  loss  of  rents  bv  fire  in  the 
sum  of  $8,«K)0,  in  which  was  this  clause: 

It  is  understood  and  agreed  that  in  case  the 
above-named  building,  or  any  part  thereof, 
shall  be  rendered  untenantable  by  fire,  this 
company  shall  be  liable  to  the  assured  for  the 
actual  loss  of  rent  ensuing  therefrom,  not  ex- 
ceeding the  sum  insured,  which  shall  be  taken 
as  the  yeariy  rent  of  the  premises,  and  this 
company  shall  be  liable  only  for  such  propor- 
tion of  any  loss  as  the  sum  he  re  by  insured 
bears  to  the  annual  rent  of  the  building;  the 
assured  agreeing  to  rebuild  or  repair  said  prem- 
ises in  as  short  a  time  as  the  nature  of  the  case 
will  permit.  Loss  to  be  computed  from  the 
date  of  the  occurrence  of  said  fire,  and  cease 
on  said  building  being  rendered  tenantable. 

Note.  In  case  the  assured  shall  elect  not  to 
rebuild  or  repair  said  premises  in  as  short  a 
lime  as  the  nature  of  the  case  will  admit,  then 
the  lo^s  of  rent  shall  be  determined  by  the  time 
which  would  have  been  required  for  such  pur- 
pose. 

Pennsylvania  Fire  Insurance  Company. 

After  the  fire  the  property  was  unoccu- 
pied for  any  purpose  until  the  24th  of  July 
following,  a  period  of  six  months,  when  plain- 
tiff entered  into  an  agreement  with  her  land- 
lord that  he  would  within  seven  months 
erect  a  new  and  better  building  on  the  lots 
covered  by  the  old  buildings,  and  make  it 
larger,  by  extending  it  over  three  adjoining 
lots.  Further,  plaintiff  agreed  that  she  would 
accept  a  lease  of  the  new  building  for  a  term 
of  five  years  at  an  annual  rental  of  $17,000, 
payable  monthly.  There  were  further  stipu- 
lations that  nothing  in  the  agreement  was  to 
affect  plaintiff's  liability  for  rient  under  the  old 
lease  until  the  completion  of  the  new  building, 
and  that  the  entry  of  the  landlord  for  the  pur- 
pose of  rebuilding  was  not  to  be  deemed  an 
eviction  by  him  or  a  surrender  by  her.  It  was 
further  stipulated  that  nothing  in  the  agree- 
ment was  to  affect  the  right  of  either  on  poli- 
cies of  insurance  which  each  held  for  rent 
After  the  tire  this  defendant  denied  any  liabil- 
ity, except  a  proportionate  one  on  loss  of  rent 
under  both  policies,  which  was,  with  interest, 
$8,096.50,  and  which  it  paid  to  plaintiff  with- 
out prejudice  to  her  alleeed  right  to  claim  her 
entire  loss.  The  Pennsylvania  Company,  al- 
though disclaiming  all  liability,  paid  the  land- 
lord $2,000  for  the  benefit  of  Mrs.  Heller. 
The  plaintiff  paid  the  landlord  the  rent  for  one 
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year,  the  time  the  premises  were  untenantable^ 
and  claimed  that  defendant  was  liable  on  its. 
policy  to  her  for  a  balance  of  $8,000,  with  in- 
terest, payment  of  which  being  refused,  she 
brought  suit.    The  defendant  filed  an  affidavit 
of  defense  averring  that  the  agreement  to  re- 
build  was  a  collusive  arrangement  between 
the  parties  at  the  suggestion  of  the  landlord's 
insurance  company,  by  which  that  company 
was  to  escape  any  payment  on  account  of  the- 
loss.    The  court  below  entered  Judgment  for 
want  of  a  sufficient  affidavit  of  defense.    On 
appeal  this  judgment  was  reversed,  this  court 
holding  that  the  facts  tending  to  show  collu- 
sion would,  if  proved,  not  relieve  the  landlord's- 
insurance  company  from  payment  of  its  pro- 
portion of  the    loss,  and   the  evidence  tend 
ing  to  show  fraud  was  for  the  Jury.     This  case 
is  reported  in  133  Pa.   152,   7  L.  R.   A.  411. 
When  the  record  was  remitted  the  defendant, 
instead  of  pleading  and  going  to  trial,  filed  a 
demurrer  to  plaintiff's  statement  of  facts,  as^ 
not  being  sufficient  in  law  to  warrant  judg- 
ment.    The  court  below  sustained  the  demur- 
rer, and  plaintiff  appealed.     This  court,  in  an 
opinion  by  the  chief  justice  (see  151  Pa.  101)^ 
held  that  under  the  circumstances  as  averred 
by  plaintiff,  the  averment  of  fraud  in  the  affi- 
davit having  dropped  out  of  the  case,  she  was^ 
entitled  to  recover  on  her  claim  set  out  of  rec- 
ord; that  the  facts  neither  constituted  an  evic- 
tion by  the  landlord,  nor  a  rescission  of  the- 
contract  under  which  the  plaintiff  was  answer- 
able for  rent,  ancf  for  aught  that  appeared  the 
transaction  was  a  perfectly  honest  one.     80- 
the  judgment  was  reversted  and  a  procedendo 
awarded.    On  the  trial  of  the  case  in  the  court 
below,  considerable  evidence  was  given  tending 
to  show  correspondence  and  negotiations  be- 
tween the  parties  and  the  Insurance  companies, 
principally  with  a  view  to  adjustment  without 
suit  of  their  respective  rights;  but  the  court  be- 
ing of  opinion  that  no  available  defense  had 
been  proved,  at  the  close  of  the  evidence  di- 
rected a  verdict  for  the  plaintiff  for  $3,000  and 
interest.     We  now  have  this  appeal,  assigning- 
six  errors.    It  ii)  unnecessary  to  discuss  them  in 
detail.  When  thecaMwaslast  here  Chief  Justice 
8terrett  says,  with  this  agreement  before  him: 
"It  neither  constituted  an  eviction  by  the  land- 
lord nor  a  rescission  of  the  lease  under  which 
plaintiff  was  liable  for  the^ent  as  to  which  she- 
was  insured  by  defendant  company."    There 
is  nothing  new  in  the  case  now-  to  affect  the 
correctness  of  this  conclusion.    The  parties  in 
open  court  abandoned  any  averment  of  fraud  in 
the  making  of  this  agreement.    That  being  the 
case,  defendant's  liability  remains  according  ta 
its  contract.  That  stipulates  that  it  was  to  ''in- 
demnify the  assured  for  any  loss  accruing  to> 
her  by  reason  of  having  to  pav  rent  for  the 
wit  bin -described  building  [during]  such  time 
or  times  as  the  building  may  be  untenantable 
by  reason  of  fire."    It  was  untenantable  dur- 
ing the  entire  period  covered  by  her  claim,  by 
reason  of  the  fire.    The  occupation  of  the  lot 
by  the  landlord  for  seven  months,  in  rebuild- 
ing, in    no  reasonable  construction  of    this, 
clause  rendered  the  premises  tenantable,  while 
the    ai^reement  with  the  landlord    expressly 
stipulated  her  liability  for  rent  was  to  continue 
during  this  period.    Therefore  what  rent  she* 
paid  was  her  loss,  and  this  the  defendant  con- 
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tncted  should  be  made  good.  Nor  does  the 
fact  that  the  Uodlord  paid  oyer  to  her  12.000 
received  by  him  from  the  PeonsylvaDia  Com- 
pany affect  her  contract  right  against  this  de- 
fendant. She  received  that  from  a  source  out- 
ride of,  and  independent  of,  her  contract  for 
indemnity.  Just  as  she  might  have  received  a 
^ft  of  that  amount  from  any  friend  who  de- 
sired to  aid  her.  Defendant  lost  nothing,  and 
the  $2,000  did  not  even  reimburse  her  in  full 
for  her  loss.  She  paid  rent  for  unoccupied 
premises,  $8,500.  She  claims  from  this  de- 
fendant $6,000.  leas  the  $8,000  already  paid 
lier.      She  has  received  from  her  landlord 


$2,000,  leaving  her  still  a  loser  for  the  year  the 
building  was  not  tenan table,  $600.  As  ia  well 
said  by  the  learned  judge  of  the  court  below: 
"Its  [defendant's]  burden  has  not  been  in- 
creased, nor  has  it  been  deprived  of  any  right 
it  possessed.  .  .  .  The  landlord  and  ten- 
ant had  a  lawful  right  to  make  the  agreement 
they  did  make,  and,  the  risk  and  loas  of  the 
defendant  company  not  having  been  increased 
thereby,  it  ia  liable  for  the  amount  due  on  ita 
policy." 
Tm  judgment  it  ajfhmed, 

Uitchellf  J.,  dissents. 
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^1.  A  county  is  not  »  mnnieipal  eorpo- 
imtion,  in  the  fall  sense  of  the  term.  It  is  only 
a  quasi  oorporation,  and  poneoBes  such  powen 
and  Is  subjected  to  such  liabilities  only  as  are 
apeoially  provided  for  bv  law. 

IB.  Section  85*  art.  4f  Nov.  Const.,  which 
requires  the  legislature  to  establish  a 
system  oif  oouniy  ffovernmenta  which  shall  be 
uniform  throughout  the  state,  means  that  ail 
county  governments  must.  In  all  essential  partic- 
ulars, be  alike. 

3.  The  act  of  the  legislature  of  Biarch 
I69  1895  (Stat.  1896,  p.  73;.  entitled  '*An  Act  to 
Incorporate  Storey  County  and  Provide  for  the 
Oovemment  Thereof,"  is  void  because  in  conflict 
with  that  section  of  the  Constitution,  in  many 
particulars. 

■4.   It  is  also  a  local  and  special  act  reiru. 

latinff  county  business,  and  consequently  is  in 
conflict  with  1 80  of  art.  4,  which  forbids  such 
leidslatlon. 

((JunejSli,  1806.) 

PETITION  for  a  writ  of  prohibition  to  pre- 
vent  respondent  from  takin^f  jurisdiction 
of  a  prosecution  against  petitioner  for  the  al- 
leged illegal  keeping  of  a  saloon  where  intox- 
icating liquors  were  sold.    Refund, 

Statement  by  BiMlow»  J.  : 

Original  application  for  a  writ  of  prohibi- 
tion. The  petitioner  was  convicted  in  a  jus- 
tice's court  of  the  offense  of  keeping  a  saloon 
in  the  city  of  Virginia,  wherein  liquors  were 
aold  by  the  glass,  without  having  obtained  the 
license  therefor  required  b^  an  ordinance  of 
«aid  city.  From  this  conviction  he  appealed 
to  the  district  court  of  the  first  judicial  district, 
Storey  County,   where  his  demurrer  to  the 

•Headnotea  by  Bioblow,  Ch.  J. 


complaint  upon  the  grounds  that  It  did  not 
state  facts  sufficient  to  constitute  a  cause  of 
action  aeainst  him,  and  that  the  court  had  no 
jurisdiction  of  the  offense  charged,  was  over- 
ruled, and  the  case  set  for  trial.  Thereupon 
he  filed  his  petition  herein,  setting  out  the 
above  facts,  and  asking  that  the  court  be  pro- 
hibited from  proceeding  further  in  the  trial 
thereof.  The  defendant  demurs  upon  the 
ground,  among  others,  that  the  petition  does 
not  state  facts  sufficient  to  constitute  a  proper 
ground  for  the  issuance  of  the  writ. 

Mr,  F.  H.  Huffaker,  for  petitioner: 

The  legislature  has  complete  control  of  the 
entire  subject  of  counties,  etc.,  except  where 
limited  by  the  Constitution. 

Hess  V.  Pegg,  7  Nev.  23. 

The  legislature  alone  is  to  say  what  territory 
a  municipal  corporation  shall  occupy. 

Re  Madera  frrig.  Dist,  Bonds,  93  Cal.  396, 
14  L.  R.  A.  756;  WinbigUr  v.  Los  Angeles,  45 
Cal.  86;  2  Kent,  Com.  275;  1 IMIL  Mun.  Corp. 
§§  10,  87,  96. 

A  county  is  a  geographical  subdivision  of 
the  state. 

State,  Beaefi,  v.  Finn,  4  Mo.  App.  850; 
Washer  v.  BuUitt  County,  110  U.  S.  564.  28  L. 
ed.  251;  Fineent  v.  Lincoln,  80  Fed.  Rep.  749; 
Faulkner  v.  Byman,  142  Mass.  54. 

When  the  act  of  1895  leaves  the  business  of 
Storey  county  to  be  as  heretofore  in  all  respecta 
and  the  system  of  county  government  un- 
touched, how  can  it  be  claimed  that  an  act 
creating  a  municipal  corporation  of  Storey 
county  is  either  a  regulation  of  county  busi- 
ness, or  an  establishment  of  a  system  of  county 
government? 

The  legislature,  by  the  act  of  1895,  simply 
merged  said  city  and  town  business  into  the 
county  business,  which  the  legislature  had  a 
perfect  right  to  do. 

8taU,  Rosenstock,  v.  Bw^ft,  11  Nev.  128. 

By  the  act  of  1881  there  were  created  and 
placed  under  the  control  of  the  Store v  county 
board  of  commissioners  a  Virginia  city  fund, 
derived  from  taxation  of  property  within  the 
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former  corporate  limits  of  said  city,  and  sim- 
ilarly a  Qold  Hill  fund,  and  because  the  act  of 
1895  turDS  these  funds  over  to  Storey  county, 
it  lias  been  claimed  tlie  act  is  invalid.  The 
legislature  is  sole  judge  in  such  matters. 

1  Dill.  Mun.  Corp.  ^§  84,  85;  State  v.  Satan- 
€iah,  R  M.  Charlt.  (Ga.)  250;  Police  Comn,  v. 
JjOttisnOe.  8  Bush,  697;  Diamond  v.  Gain,  21 
Xa.  Ann.  809;  State,  Belden,  v.  Leovy,  21  La. 
Ann.  688. 

If  the  legislature  could  by  general  law  in- 
corporate all  the  couDties  of  the  state,  then  it 
would  follow,  by  special  act,  any  county  can 
lie  made  a  municipality. 

StaU,  Clarke,  v.  Irmn,  5  Nev.  122. 

Meun.  Lang^n  A  Knlf^ht,  for  respond- 
ent: 

The  act  of  March  15.  1895  (Nev.  Stat.  1895, 
p.  78,  chap.  80X  is  unconstitutional  and  void, 
in  so  far  as  it  in  any  way  affects  the  action 
«ought  to  be  restrainea. 

Instead  of  having  a  county  government  sim- 
ilar to  other  county  governments  of  the  state 
"we  have  a  *'  municipal  corporation"  known  as 
•'Storey  county." 

Counties  are  "  qussi  corporations  "  in  contra- 
distinction to  "  muDicipal  corporations. " 

Dill.  Mun.  Corp.  ^  23;  People,  Graves,  v. 
Orange  County,  81  Cal.  489;  15  Am.  &  Eng. 
£nc.  Law,  pp.  952,  958,  and  notes;  Hamilton 
Oountp  Comrs.  v.  MigheU,  (1857)  7  Ohio  St.  Iu9; 
Stermer  v.  La  Plata  County  Comre,  5  Colo. 
App.  879. 

The  legislature  has  the  right  to  say  all 
counties  shall  be  municipal  corporations,  but 
it  cannot  say  one  particular  county  shall  be 
«  muoicipal  corporation. 

State,  Perry,  v.  Arrington,  18  Nev.  412. 

No  law  specifying  a  different  govero  mental 
authority  for  one  county  from  that  of  the  other 
counties  of  the  state,  and  no  local  or  special 
law  re&rulating  county  or  township  business, 
can  be  nassed 

State,  Atty.  Qen,  v.  Boyd,  19  Nev.  48;  WU- 
Uams  V.  Bidleman,  7  Nev.  68. 

The  subject  of  the  incorporation  of  a  county 
«nd  provision  for  its  government  has  not,  in 
the  nature  of  the  thing,  any  proper  or  neces- 
aary  connection  with  the  matter  of  the  creation, 
<)i8solution.  government,  or  existence  of  the 
cities  or  towns  within  that  county. 

State,  Norcroes,  v.  Wctthoe  dounty  Comre, 
<Nev.)  41  Pac.  145;  StaUy,  Humboldt  County 
Camre.  21  Nev.  285. 

The  lower  courts  may  pass  upon  the  consti- 
tutionality of  the  statute  of  1895. 

Meagher  v.  Storey  County,  5  Nev.  244;  State 
T.  TroUon,  21  Nev.  419. 

Bi|pelow»  Ch.  J.,  delivered  the  opinion  of 
the  court: 

The  question  involved  in  this  case  is  the 
▼alidity  of  the  act  of  the  legislature  entitled 
"An  Act  to  Incorporate  Storey  County  and 
Provide  for  the  GovemmentThereof, "approved 
March  15,  1895  (Stat.  1895,  p.  78).  Ite  con- 
«titutionality  is  attacked  upon  several  differ- 
ent grounds,  of  which  it  will  be  necessary  to 
notice  but  one  or  two.  Section  1  of  the  act 
•deficribes  Storey  county,  not  by  name,  but  b^ 
mete!*  and  bounds,  and  then  creates  the  tern- 
lory  BO  described  into  a  municipal  corporation 
by  the  name  of  "  Storey  County,"  with  large 
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and  varied  powers.— among  them,  that  of 
having  a  common  seal;  of  holding  and  enjoy- 
ing both  real  and  personal  property,  either 
within  or  without  the  municipality,  and  the 
same  to  buy,  sell,  and  mortgage;  to  receive 
bequests,  gifts,  and  donations  of  property, 
either  in  fee  simple,  or  in  trust  for  charitable 
or  other  purposes,  with  power  to  manage,  sell, 
lease,  or  otherwise  dispose  of  the  same  in  ac- 
cordance with  the  terms  of  the  trust.  Section  2 
provides  that  all  buildings,  lands,  and  prop- 
erty, all  rights  of  property  and  rights  of  ac- 
tion, all  moneys,  revenues,  and  incomes,  be- 
longing or  appertaining  to  Storey  county 
(evidently  referring  to  the  county  as  it  now  ex- 
ists), to  the  dty  of  Virginia,  or  the  town  of 
Gold  Hill,  shall  be  vested  in  Storey  county: 
meaning,  by  the  name  as  now  used,  the  new 
municipality.  Secfion  8,  that  the  new  munic- 
ipality sbail  succeed  to  all  property  rights, 
all  books,  records,  etc.,  of  Storey  county,  Vir- 
ginia City,  or  Qold  liill,  and  shall  become 
subject  to  all  liabilities  of  those  organizations. 
Section  4,  that  Storey  county  (evidently  the 
municipality)  mav  sue  for  and  recover  all 
property,  etc.,  belonging  to  either  said  county, 
city,  or  town,  and  that  all  existing  suits,  ac- 
tions, and  proceedings  to  which  ^'said  county," 
or  the  city,  or  town,  is  a  party,  are  to  be  con- 
tinued by  or  against  "said  county."  Section  7, 
that  all  county  moneys  are  to  be  kept  in  one 
fund,  to  be  known  as  the  "County  Oeneral 
Fund."  Section  10,  that  the  board  of  com- 
missioners may  levy  a  tax  for  county  pur- 
poses, not  exceeding  the  sum  of  $8.50  on  each 
$100  valuation  of  the  property  therein. 

A  comparison  of  this  act  with  the  existing 
laws  governing  all  the  other  counties  in  the 
state  seems  to  demonstrate  that  it  is  in  conflict 
with  §  20  of  art.  4  of  the  Constitution,  which 
forbids  local  and  special  laws  regulating  county 
business;  with  ^  25  of  the  same  article,  which 
requires  the  legislature  to  establish  a  system  of 
county  governments  which  shall. be  uniform 
throughout  the  state.  Clearly,  a  county  is 
not  a  municipal  corporation.  If  it  were,  there 
would  have  been  no  occasion  for  this  act 
changing  Storey  county  into  a  municipality. 
It  is,  at  the  most,  only  a  quasi  corporation, 
and  possesses  only  such  powers,  and  is  sub- 
jected to  only  such  liabilities,  as  are  speciallv 
provided  for  by  law.  Mr.  Beach,  in  his  work 
on  Public  Corporations,  states  the  distinction 
between  them  as  follows:  "Municipal  corpo- 
rations embrace  incorporated  cities,  villages, 
and  towns,  which  are  full-fledged  corporations, 
with  all  the  powers,  duties,  and  liabilities  in> 
cident  to  such  a  status,  while  public  quasi 
corporations  possess  only  a  portion  of  the 
powers,  duties,  and  liabilities  of  corporations. 
As  instances  of  the  latter  class  may  be  men- 
tioned counties,  hundreds,  townships,  over- 
seers of  the  poor,  town  supervisors,  school  dis- 
tricts, and  road  districts  "  Beach,  Pub.  Corp. 
^  8.  And  again,  in  §  6,  the  same  author  says: 
"The  preceding  sections  indicate  the  essential 
differences  between  the  municipal  and  the 
public  quasi  corporation.  The  latter  may  be 
defined  to  be  an  involuntary  political  or  civil 
division  of  the  state,  created  by  general  laws 
to  aid  in  the  administration  of  government. 
.  .  .  Counties,  townships,  school  districts, 
road  districts,  and  like  public  quasi  corpora- 
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tloDS  do  not  usually  possess  corporate  powers 
under  special  cbarlers;  but  tbey  exist  under 
general  laws  of  the  state,  which  apportion  the 
territory  of  the  state  into  political  divisions  for 
convenience  of  government,  and  require  of  the 
people  residing  within  those  divisions  the  per- 
formance of  certain  public  duties  as  a  part  of 
the  machinery  of  the  state,  and,  in  order  that 
they  may  be  able  to  perform  these  duties,  vest 
them  with  certain  corporate  powers."  A 
county  is  certainly  very  far  from  being  the 
complete  corporation  that  is  created  by  the  act 
in  question,  with  all,  and  probablv  more  than 
all,  the  powers  that  can  be  vested  in  a  munici- 
pal corporation.  This,  of  itself,  is  sut19cient 
to  destroy  the  uniformity  that  the  Constitution 
requires  to  exist  in  the  several  county  govern- 
ments. In  Singleton  ▼.  Eureka  County,  22 
Nev.  — ,  we  had  occasion  to  consider  this 
clause  of  the  Constitution  at  some  length,  and 
there  concluded  that  it  meant  that  such  gov- 
ernment must,  in  all  essential  particulars,  be 
alike.  State,  Atty.  Qen,,  v.  Boyd,  19  Nev.  43, 
is  to  the  same  efrect  But  Storey  county,  as 
created  into  a  municipal  corporation  by  this 
act,  is  not  like  the  other  counties,  either  in 
form  or  substance,  and  therefore  the  act  is  in 
conflict  with  the  Constitution.  With  the  law 
in  Question  in  force,  it  would  be  an  interesting 
stuay  to  determine  just  what  position  Storey 
county  that  used  to  be,  the  city  of  Virginia, 
and  the  town  of  Gold  Hill  would  be  in. 
While  there  is  no  provision  for  their  disestab- 
lishment, there  can  be  little  doubt  that  the 
framers  of  the  law  intended  that  they  should 
practically  cease  to  exist.  If  not  totally  de- 
stroyed. It  was  certainly  intended  that  the 
breath  of  life  should  be  taken  from  them.  All 
property,  all  rights  of  action,  all  revenues  and 
incomes,  all  bc^ks,  records,  claims,  demands, 
etc.,  theretofore  belonging  to  Storey  countj', 
are   transferred    to    the   new    muoicipaliiy. 
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Without  property,  without  records,  without 
rights  in  anything,  either  in  possession  or  in> 
action,  its  bones  are  marrow  less,  and  it   bas- 
nothing  in  common  with  the  living  organiza- 
tions in  the  other  counties.    It  is  no  answer  to* 
say  that  the  new  municipal  corporation  has- 
taken  its  place,  and  has  all  the  powers,  duties, 
and  liabilities  that  the  county  formerly  had; 
for  it  is  an  entirely  different  system  of  goTem- 
ment,  whereas  the  Constitution  requires  tbeiH' 
to  be  the  same.    Nor  is  this  true  merely  in 
matters  of  form.    The  municipality  has  differ- 
ent and  additional  powers  from  those  possessed 
by  the  counties.    No  county  has  a  common 
seal;    nor   can  it  hold    property  outside  its 
boundaries,  or  even  inside,  except  for  a  few 
purposes,  nor  purchase,  sell,  or  mortgage  prop- 
erty generally,  nor  hold  and  manage   it  in 
trust  for  any  purpose,  while  the  municipality 
of  Storey  county  is  authorized  to  so  hold  it  for 
all  purposes.     Other  counties  must  have  ut- 
least  three  funds  for  county  purposes, — a  gen- 
eral fund,  an  indigent  fund,  and  a  contingent 
fund  (Gen.  Stat.  §  2008),  but  this  municipality 
is  to  have  but  one.    Other  counties  can  under 
no  circumstances  levy  a  tax  for  county  pur- 
poses of  more  than  $2  upon  each  $100  of  prop- 
erty valuation  (Stat.  1891,  p.   22).  while  the 
new  Storey  county  can  levy  $3.50.    In  fact, 
were  it  not  that  the  municipality  has  the  same 
name   and    the  same  boundaries   as  Storey 
county,  it  would  be  fully  as  difficult  to  poioV 
out  wherein  the  two  governments  are  uniforok 
as  that  wherein  they  differ.    In  addition,  as- 
the  act  is  confined  to  Storey  county,  it  is  both 
local  and  special;  and,  as  it  unquestionably 
regulates  the  business  of  that  county,  it  is  also 
invalid  for  that  reason. 
WHt  refused, 

Bonnifield  and  Belknap,  JJ.,  concur. 


NEW  MEXICO  SUPREME  COURT. 


Re   SPITZ   BROTHERS'    ASSIGNMENT. 
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Indivldaal  partners  cannot  claim  their 
statutory  exemption  out  of  the  partner- 
ship property  in  case  of  insolvency,  in  tlie  ab- 
sence of  a  statute  expressly  auttaoriziog  tbem  to 
dosa 

(September  1,  1898.) 

APPEAL  by  petitioners  from  a  judgment  of 
the  District  Court  for  Bernalillo  County 
refusing  to  recognize  their  right  to  exemp- 
tions in  certain  partnership  property  which 
they  had  assigned  for  the  benefit  of  creditors. 
Affirmed. 

Statement  by  Langhlln*  J.: 

On  the  8th  day  of  December,  1894,  the  firm 


of  Spitz  Bros.,  a  copartnership  composed  of 
Edward  Spitz  and  Berthold  Spitz,  made  an 
assignment  for  the  benefit  of  their  creditors  to 
M.  W.  Flourney,  as  assignee.  The  firm  of 
Spitz  Bros,  were,  and  had  been  for  some  time 
previous  to  the  date  of  the  assignment,  doing  a 
general  mercantile  business  at  Albuquerque, 
in  Bernalillo  county,  and  at  Cerrillos,  in  Santa 
Fe  county.  New  Mexico.  The  deed  of  assign- 
ment is  in  the  usual  and  proper  form,  and 
conveyed  to  said  Flourney,  as  assignee,  in 
trust,  certain  tracts  and  parcels  of  real  estate 
(describing  the  same),  *'  and  also  all  the  goods, 
chattels,  and  effects  and  property  of  erery 
kind — real,  personal,  and  mixed — of  said  firm 
of  Spitz  Brothers,  and  the  said  Edward  Spitz, 
and  the  said  Berthold  Spitz,  together  with  all 
claims  and  demands  whatsoever  and  where- 
soever, including  choses  in  action,  suits  now 
pending,  and  judgments,  except,  however. 
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cnuch  as  may,  ander  the  laws  of  the  territory 
<«f  New   Mexico,  be  exempt  to  each  of  the 
^bove  grantors."    Thereafter,  on  the  2l)d  day 
of  January,  1S95,  the  said  Edward  Spitz  and 
Berthold  Spitz  filed  their  separate  petitions  in 
the   district  court  for   Bernalillo  county    in 
which  petitions  the^  each  stated  under  oath 
that  each  was  a  resident  of  the  territory,  the 
head  of  a  family,  and  was  not  the  owner  of 
a  homestead,  and  that  there  was  a  clause  in 
the    said  deed    of   assignment   expressly  re 
-serving  from  the  said  conveyances  so  much 
property  conveyed  as  was,  under  the  laws  of 
this  territory,  exempted  to  each  of  said  peti- 
tioners; and  prayed  for  an  order  on  the  said 
assignee  requiring  him  to  set  apart  from  the 
proceeds  of   said   estate,  and  to  pay  over  to 
■each  of  said  petitioners,  the  sum  or  $500,  as 
the  equivalent  of  the  amount  of  exemptions 
allowed  in  such  cases  to  residents  and  beads 
of  families  who  do  not  own  a  homestead.    The 
•district  court  granted  the  prayer,  and  issued  a 
rule  on  the  assignee  to  pay  over  the  amounts 
-claimed  in  the  petitions,  or  show  cause  at  a 
fixed  date,  if  any  reason  he  had,  why  not. 
*rhe  assignee  answered  the  rule,  and  showed 
that  neither  said  Edward  nor  Berthold  Spitz, 
nor  their  agent  nor  attorney,  ever  selected  any 
property,  real  or  personal,  from  assets  of  said 
'estate  in  his  hands  as  assignee,  nor  claimed  any 
of  said  property  as  an   exemption,  and  that 
the  appraised  value  of  the  assets  of  said  estate 
of  said  Spitz  Bros,  amounted  to  94,866.96, 
and  that  the  partnership  debts  of  said  firm  of 
Spitz  Bros,  amounted  to  the  sum  of  $10,000 
-<ir  more.     After  hearing  on  the  answer  to  the 
rule,  the  court  found  that  neither  the  said  Ed- 
ward nor  the  said  Berthold  Spitz  was  entitled 
to  any  exemptions  out  of  the  partnership  assets, 
^except  out  of  any  residue  which  might  remain 
after  all  the  partnership  dehts  were  paid  out 
of  the  partnership  assets  of  said  firm,  from 
which  ruling  petitioners  appealed  to  this  court. 

Menn,  Neill  B.  Field  and  Feliac  H.  Lea- 
-ter*  for  appellants: 

Exemption  laws  should  be  construed  liber- 
ally in  favor  of  the  debtor. 

Montague  v.  Bichardson,  24  Conn.  838,  63 
Am.  Dec.  173;  Carpenter  v.  Harrington,  26 
Wend.  370,  37  Am.  Dec.  230;  Faver$  v.  GloM, 
"22  Ala.  621,  58  Am.  Dec.  272;  RockweU  v. 
n»hbell,  2  Dongl.  (Mich.)  197,  45  Am.  Dec. 
"252;  Thompson,  Homesteads  <&  Exemptions, 
§  5,  and  cases  cited. 

Property  owned  by  a  debtor  as  a  member  of 
a  partnership  is  alike  within  the  letter  and  spirit 
of  the  exemption  laws.  The  language  of  the 
act  should  be  construed  in  harmonv  with  its 
Humane  and  remedial  purpose.  Its  design  was 
to  shield  the  poor  and  not  to  strip  them.  The 
interest  it  assumes  to  protect  is  that  belonging 
to  the  debtor,  be  it  more  or  less.  Whatever  it 
he,  within  the  limitation  of  the  statute  the 
<iebtor's  interest  is  exempt,  in  view  of  his  own 
necessity  and  of  the  probable  destitution  to 
whieb  its  loss  might  reduce  the  famtfy  depend- 
ing on  him  for  snppori. 

SUvcart  v.  Brown,  87  N.  Y.  850,  98  Am. 
Dec.  678,  and  note;  Skinner  v.  Shannon^  44 
Hieh.  86. 38  Am.  Rep.  232:  McCoy  v.  Brennan, 
«1  Mich.  362;  Waite  v.  Mathewi,  50  Mich.  392; 
Oilman  v.  Williams,  7  Wis.  829,  76  Am.  Dec. 
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219  and  note;  Blancliari  v.  Piuchal,  68  Ga. 
82.  45  Am.  Kep.  474;  Spade  v.  Bruner,  72  Pa. 
57;  Servanti  v.  Luttk,  48  Cal.  23S;  0^Q(yr1iam 
V.  Fink,  57  Wis.  649,  46  Am.  Rep.  58;  Bum- 
sell  V.  Lennon,  89  Wis.  570,  20  Am.  Rep.  60. 

The  members  of  a  partnership  are  the  own- 
ers of  its  assets,  and  may,  with  the  consent  of 
each  other,  apply  the  partnership  assets  to  the 
payment  of  individual  debts  as  against  part- 
nership creditors. 

Huiskamp  v.  MoUne  Wagon  Co,  121  U.  8. 
310.  30  L.  ed.  971. 

It  was  not  incumbent  upon  the  assignors  to 
make  any  selection  of  exempt  property,  or  to 
claim  the  exemption  at  any  particular  time. 

C/iipman  v.  Kellogg,  60  Mich.  438;  Brooke  v. 
NichoU,  17  Mich.  88. 

Menre.  R.  W.  D.  Bryan  and  A*  B.  Mo- 
Millen*  for  appellee: 

The  exemption  is  of  property  to  be  selected. 
Until  selected  it  was  subject  to  levy  and  sale. 

Carpenter  v.  Warner,  88  Ohio  St.  416. 

The  joint  property  is  deemed  a  trust  fund 
primarilv  to  be  applied  to  the  discharge  of  the 
partnership  debts  against  all  persons  not  hav- 
ing a  higher  equity. 

Story.  Eq.  Jur.  %  1258;  HoUine  ▼.  Brierfleld 
Coal  Jt  I.  Co.  150  U.  S.  885,  87  L.  ed.  1117; 
Foyrth  Nat.  Rtmk  v.  New  Orleam  A  C.  R.  Co,  78 
U.  S.  11  Wall.  624,  20  L.  ed.  82;  United  States 
V.  Back,  88  U.  S.  8  Pet.  271,  8  L.  ed.  941; 
MurriUY,  Neill,  49 U.  S.  8 How.  414, 12  L.  ed. 
1185. 

If  taxes  due  from  individuals  could  not  be 
enforced  against  the  assets  of  the  insolvent 
firm,  neither  could  their  individual  exemp- 
tions. 

State,  BilUngsleVt  ▼.  Spencer,  64  Mo.  855.  27 
Am.  Rep.  244;  Be  Corbett,  5  Sawy.  206;  2 
Bates,  Partn.  §  1131. 

The  circuit  and  district  courts  of  the  United 
States  and  the  supreme  courts  of  almost  every 
state  in  the  United  States  have  passed  upon  the 
question  and  expressly  denied  the  right  of  a 
partner  to  exemptions  out  of  the  partnership 
assets. 

Giovanni  v.  First  Nat,  Bank,  55  Ala.  805,  28 
Am.  Rep.  723;  Giovanni  v.  Firit  Nat,  Bank,  61 
Ala.  176;  Terrell  Y,  Hvrst,  76  Ala.  588;  Levy  v. 
Williams,  79  Ala.  171;  Sehlapback  v.  Ijong,  90 
Ala.  625:  Aiken  v.  Steiner,  98  Ala.  855:  Bichard- 
son  V.  Adler^  46  Ark.  43;  Bishop  v.  Hubbard,  28 
Cal.  514, 83  Am.  Dec.  132;  Eingsley  v.  Kingsley, 
89  Cal.  665;  Cou>an  v.  ThHr  Creditors,  77  Cal. 
403;  McOrimmon  v.  Linton,  4  Colo.  App.  420; 
Bates  V.  Callender,  8  Dak.  256;  State,  Peek,  ▼. 
Potoden,  18  Pla.  17;  Trowbridge  v.  Gross,  117 
111.  109;  Lave  v.  Blair,  72  Ind.  281;  Smith  t. 
Harris,  76  Ind.  104;  State,  Tatbott,  ▼.  Emmons, 
99  Ind.  452;  Ex  parte  Hopkins,  104  Ind.  157; 
Drake  v.  Moore,  66  Iowa,  58;  Hoyt  ▼.  Hoyt,  69 
Iowa,  174;  Ouptil  v.  MeFee,  9  Kan.  80;  Stauf- 
fer^s  Succession,  21  La.  Ann.  520;  Wfiite  ▼. 
Hefner,  80  La.  Ann.  1280,  81  Am.  Rep.  238; 
T/iurlow  V.  Warren,  82  Me.  164:  Pond  v.  Kim- 
ball, 101  Mass.  105;  Holmes  v.  Winchester,  188 
Mass.  542;  Baker  v.  Sheehan,  29  Minn.  286; 
Prosser  v.  Hartley,  85  Minn.  840;  Bobertaihat» 
V.  Hanway,  52  Miss.  718;  Woolridge  v.  Irving, 
28  Fed.  Rep.  677;  State,  Billingsley,  v.  Spen- 
eer,  64  Mo.  855,  27  Am.  Rep.  244;  Julian  ▼. 
Wrightsman,  78  Mo.  569;  Lindley  ▼.  Davis,  6 
Mont.  453;  People,  TiU,Y,Boy,  8  Neb.  261;  FtM 
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T.  Frey,  7  Neb.  184. 29  Am.  Rep.  880;  Lininger 
▼.  Bat/mond,  9  Neb.  40;  Rhode$  ▼.  WiUiamg,  12 
Nev.  20;  Terry  v.  Berry,  18Nev.  514;  Arnold  v. 
Hagerman,  45  N.  J.  Eq.  186;  Oaylord  v.  Imhoff, 
26  Ohio  tit.  817,  20  Am.  Rep.  762;  BoiimII  v. 
Oamly,  44  Pa.  442;  Glegg  v.  Houston,  1  Phila. 
852;  HawUy  v.  Hampton,  160  Pa.  18;  Afptr*  ▼. 
Paajton,  8  tea,  75,  81  Am.  Rep.  680;  Chaifant 
V.  Grant,  3  Lea,  118;  GtW  v.  Lattimore,  9  Lea, 
881;  5^<?r<  v.  MeOruder,  22  Fed.  Rep.  46;  Re 
Hafer,  1  Nat.  Bankr.  Reg.  547;  Re  Price,  6  Nat. 
Bankr.  Reg.  400:  Re  Blodgett,  10  Nat.  Bankr. 
Reg.  145;  Be  BandUn.  12  Nat  Bankr.  Reg. 
49,  8  Dill.  290;  Be  Tonne,  18  Nat.  Bankr.  Reg. 
170;  Be  Bvpp,  4  Nat.  Bankr.  Eeg,  95;  Be 
Stetoart,  18  Nat.  Bankr.  Reg.  295;  220  Booth- 
royd,  14  Nat.  Bankr.  Ree.  228;  Re  Savlhoff, 
16  Nat.  Bankr.  Reg.  181, 8  Biss.  35;  Re  Hughes, 
16  Nat.  Bankr.  Reg.  464;  Re  Oroft  Bros. 
17 Nat.  Bankr.  Reg.  824;  Re  Melvin,  Id.  543: 
Be  Egtymstad,  18  Nat.  Bankr.  Reg.  282;  Be 
Oorbett,  5  Sawy.  206;  Gommerdal  dt  8av,  Bank 
▼.  Corbett,  Id.  548. 

Lani^hlin,  J.,  delivered  the  opinion  of  the 
court: 

The  appellants  assigned  three  grounds  of 
error  in  the  court  below  for  reversal,  but  only 
one  of  which  will  be  considered,  as  that  is  suf- 
ficient for  a  full  determination  of  the  case  on 
its  merits.  That  assignment  is  in  the  following 
words,  to  wit:  "Thiro,  the  court  erred  in  re- 
fusing to  grant  to  the  respective  petitioners  the 
exemptions  prayed."  The  provisions  of  the 
statute  under  which  appellants  seek  to  estab- 
lish their  right  to  the  exemptions  claimed  in 
their  petitions  in  this  case  are  as  follows,  to 
wit: 

"  Sec.  1.  Every  person  who  has  a  family, 
and  every  widow,  may  hold  the  following 
property  exempt  from  execution,  attachment, 
or  sale  for  any  debt,  damage,  fine,  or  amerce- 
ment, to  wit:    .    .    ." 

•'Sec.  19.  Any  resident  of  this  territory, 
who  is  the  head  of  a  family,  and  not  the  owner 
of  a  homestead,  may  bold  exempt  from  levy 
and  sale  real  and  personal  property  to  be  se- 
lected by  such  person,  his  agent  or  attorney, 
at  any  time  before  sale,  not  exceeding  $500 
in  value,  in  addition  to  the  amount  of  chattel 
property  otherwise  by  law  exempted." 

"Sec.  10.  This  act  shall  be  so  construed  as 
to  apply  to  all  species  of  indebtedness,  against 
exempted  property,  except  taxes.  .  .  ." 
Laws  1887,  p.  72. 

The  act  of  the  legislature  under  which  this 
assignment  was  maae  and  authorized  provides 
as  follows,  to  wit: 

"Sec.  85.  All  property,  both  real  and  per- 
sonal, exempt  from  execution  under  the  laws 
of  this  territory  shall  not  be  conveyed  by  deed 
of  assignment,  and  if  enumerated  therein  shall 
not  pass  to  the  assignee,  but  shall  be  reserved 
for  the  benefit  of  the  assignor,  or  bis  family, 
to  be  set  off  and  appraised  by  the  appraiser 
mentioned  in  the  first  part  of  this  act."  Laws 
1889,  p.  158. 

The  quotation  of  the  last  statute  is  given  in 
full,  to  show  that  the  appellants  lost  none  of 
their  rights  by  the  deed  of  assignment,  if  any 
tbey  had  under  the  exemption  statute.  And 
this  leaves  for  determination  the  proposition 
contended  for  by  counsel  for  appellants  with 
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much  force  and  seriousness,  which  is.  Can  eacb 
and  every  member  of  an  insolvent  partnership^ 
who  is  a  resident  of  the  territory,  the  bead  of 
a  family,  and  not  the  owner  of  a  homestead, 
claim  and  hold  out  of  the  partnership  assets  of 
the  insolvent  firm  $500,  or  the  equivalent  in- 
property?    We  think  not.  Appellants  contend 
in  their  brief  in  support  of  this  proposition 
that  property  owned  by  a  debtor  as  a  member 
of  a  partnership  is  alike  within  the  letter  and 
spirit  of  the  exemption  laws.    The  language- 
of  the  act  should  be  construed  in  harmony 
with  its  humane  and  remedial  purpose.    Its  de- 
sign was  to  shield  the  poor,  and  not  to  strip 
them.    The  interest  it  assumes  to  protect  i» 
that  belonging  to  the  debtor,  be  it  more  or  less. 
Whatever  it  be,  within  the  limitations  of  the- 
statute,  the  debtor's  interest  is  exempt,  in  view 
of  his  own  necessity,  and  of  the  probable  des- 
titution to  which  its  loss  might  reduce  ihe  fam- 
ily depending  on  him  for  support.    Freeman, 
in  his  work  on  Executions  (^  221),  says:    '*It 
often  happens  that  property  designated  as  ex- 
empt by  statute  belongs  to  two  or  more  per 
sons,  either  as  cotenantsor  copartners.    The 
question  then  arises  whether  this  property  must 
be  treated  as  exempt  to  the  same  extent  as  if 
held  in  severalty,"-— and  says  that  **cotenant» 
and  copartners  have  been  placed  on  the  same 
footing  in  a  majority  of  the  states,  and  both 
have  been  given  the  full  benefit  of  the  exemp- 
tion laws.     This  position,    even    where   the 
words  of  the  statute  do  not  clearly  indicate  an 
intent  to  deal  with  undivided  interests,  is  made 
tenable  by  the  i^eneral  rule  that  these  statutes 
must  be  liberally  construed,  so  as  to  promote 
the  policy  on  which  they  are  based,  and  ac- 
complish the  purposes  to  which  they  are  di- 
rected."   The  proposition  stated  here,  that  the 
question  had  beeo  so  decided  by  a  majority  of 
the  stales,  may  have  been  true  at  the  time  tbe 
text  was  written;  biU  it  is  not  true  at  this  time! 
as  it  will  be  found  on  an  examination  that  a 
majority  of  the  state  courts  and  Federal  court» 
have  held  that  partnership  property  is  in  the 
nature  of  a  trust  fund,  and  held  for  the  benefit 
of  the  creditors  of  the  partnership,  and  that 
the  partners  cannot  claim  and  hold  exemptions, 
out  of  the  partnership  assets.     In  support  of 
the  propositions  stated  by  Mr.  Freeman,  *vpra, 
and  contended  for  by  the  appellants,  the  follow- 
ing citations  are  made:  Stewart  v.  Rrmev,  Wt  N. 
Y.  850,  93  Am.  Dec.  578;  Gaman  v.  Williams,  7 
Wis.  329.  76  Am.  Dec.  219;  Skinner  v.  Sfian- 
von,  44  Mich.  86,  38  Am.  Rep.  232;  McCoy  v. 
Rrennan,  61  Mich.  362;   Waiter.  Matheifs,  5(> 
Mich.  392.    In  Skinner  v.  Shannon,  sujna,  the 
court  says:  '*That  the  several  memt>er8  of  a 
copartnership  come  within  tbe  language  of  thf* 
statute  and  Constitution,  there  should  be  no 
question,  and  that  they,  by  becoming  mem 
bers  of  a  firm,  do  not  place  themselves  beyond 
the  pale  of  the  reason  of  the  law,  would  seem 
clear.     The  same  reason  which  exists  for  pro- 
tecting an  individual  engaged  in  carrying;  on 
business  would  seem  to  apply  with  equal  force 
to  each  and  every  member  of  a  firm.     The 
whole  object  of  the  law  is  to  prevent  a  per.«ion 
from  being  stripped  of  all  means  of  carryini^ 
on  his  business,  and  in  this  respect  no  distinc- 
tion can  exist  between  those  who  are  members 
of   a   firm    and    those    who    are    not.    . 
.    •    The  creditor,  in  selling  goods  to  an  indi- 
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Tidual,  knows  that  a  certalo  portion  of  bis 
debtor's  property  is  not,  and  will  not  be,  sub- 
ject to  his  demands.  And  so,  if  be  sells  to  a 
firm,  and  the  firm  or  each  member  thereof  is 
entitled  to  a  statutory  exemption,  tbe  creditor 
sells  in  view  of  tbe  hazard."  In  tbe  case  of 
Blanehard  v.  Pasfhal,  68  Ga.  82,  45  Am.  Rep. 
474,  which  Is  similar  in  all  respects  to  tbe  case 
at  bar.  the  court  says:  "Tbe  theory  of  tbe 
plaintiff  in  error  is  that  tbe  partnership  prop- 
erty must  go  to  tbe  payment  of  tbe  partner- 
ship debts,  before  any  individual  interest  can 
exist,  whereas,  in  fact  and  in  law,  tbe  individ- 
ual members  of  tbe  firm  are  tbe  real  owners  of 
the  partnership  property.  And  although  tbe 
law  directs  bow  debts  shall  be  paid,  It  never 
loses  sight  of  the  fact  that  a  partnership  is 
made  up  of  individuals  who  own  the  assets." 
It  will  be  fieen  on  a  careful  examination  of  all 
the  authorities  in  support  of  this  proposition 
that  the  courts  so  boldiog  have  apparently  ig- 
nored a  well-settled  principle  of  law;  that  is, 
that  the  as.sets  of  an  insolvent  firm  is  a  trust  fund 
for  the  benefit  of  tbe  creditors  of  tbe  firm. 
This  position  is  supported  by  Federal  as  well 
as  state  authorities,  in  a  long  line  of  well  rea- 
soned cases,  as  well  as  by  a  number  of  text- 
writers.  '*The  Joint  property  is  deemed  a 
trust  fund,  primarily  to  be  applied  to  the  dis- 
charge of  tbe  partnership  debts  against  all  per- 
sons not  having  a  hit>  her  equity.  A  long  series 
of  authorities  (as  has  been  truly  said)  has  es- 
tablished this  equity  of  the  Joint  creditors,  to 
be  worked  out  through  the  medium  of  the 
partners;  that  is  to  say,  tbe  partners  have  a 
right,  inter  sese,  to  have  tbe  partnership  prop- 
erty first  applied  to  tbe  discbarge  of  tbe  part- 
nership debts,  and  no  partner  has  any  right  ex- 
cept to  bis  own  share  of  .the  residue;  and  tbe 
joint  creditors  are,  in  case  of  insolvency,  substi- 
tuted in  equity  to  the  rights  of  the  partners,  as 
being  tbe  ultimate  eestui$  que  trvstent  of  tbe 
fund  to  tbe  extent  of  tbe  joint  debts."  Story, 
Eq.  Jur.  5th  ed.  §  1253;  6  Kent,  Com.  86. 
"  Whenever,  a  partnership  becoming  insolvent, 
a  court  of  equity  takes  possession  of  its  prop- 
erty, it  recognizes  tbe  fact  that  in  equity  tbe 
partnership  creditors  have  a  right  to  payment 
out  of  those  funds  in  preference  to  individual 
creditors,  as  well  as  sui^erior  to  any  claims  of 
the  partners  themselves.  And  tbe  partnership 
property  is,  therefore,  sometimes  said,  not  in 
aptly,  to  be  held  in  trust  for  the  partnership 
creditors."  HoUin$  v.  Brierfleld  Coal  d  L  Co. 
150  U.  8.  885.  87  L.  ed.  1117.  'It  has  repeat- 
edly been  determined,  both  in  the  British  and 
American  courts,  that  the  property  or  effects 
of  a  partnership  l>elong  to  tbe  firm  and  not  to 
tbe  partners,  each  of  whom  is  entitled  only  to 
a  share  of  what  may  remain  after  payment  of 
the  partnership  debts  and  after  a  settlement  of 
the  accounts  between  tbe  partners;  conse- 
quently that  no  greater  interest  can  be  derived 
from  a  voluntary  sale  of  his  interest  by  one 
partner,  or  by  a  sale  of  it  under  execution.  In 
Taylor  V.  Fields,  4  Ves.  Jr.  396,  it  was  said, 
that  a  party  coming  into  the  right  of  a  part- 
ner, .  .  .  ^comes  into  nothing  more  than 
an  interest  in  the  parinersliip,  which  cannot 
be  tangible,  cannot  be  made  available,  or  be 
delivered  but  under  an  account  between  the 
partnership  and  tbe  partner,  and  it  is  an  item 
in  tbe  account  that  enough  must  be  left  for  tbe 
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partnership  debts.' "  Fourth  J^at,  Bank  v.  Ke» 
(Means dO.B.  Ch.lS  U.  8.11  Wall.6«4.  20 L.  ed. 
82.  *  'It  is  a  rule,too  well  settled  to  be  now  called 
in  question,  that  the  interest  of  each  partner 
in  the  partnership  property  is  bis  share  in  the 
surplus,  after  the  partnership  debts  are  paid; 
and  that  surplus  only,  is  liable  for  tbe  separate 
debts  of  such  partner."  United  States  v.  Hack, 
33  U.  8.  8  Pet.  271,  8  L.  ed.  941;  Mvrnll  v. 
Neill,  49  U.  8.  8  How.  414,  12  L.  ed.  1186. 
There  seems  to  be  no  doubt  at  this  time  but 
that  tbe  partnership  assets  of  an  insolvent  firm 
constitute  a  trust  fund  for  tbe  benefit  of  tbe 
creditors  of  tbe  partnership.  And  the  onlv 
way  in  which  individual  partners  of  the  insoi 
vent  firm  could  avail  themselves  of  an  exemp- 
tion out  of  the  partnership  assets,  before  tbe 
partnership  debts  are  paid,  would  oe  by  a  di- 
rect statutory  remedy,  and  we  have  no  such 
statute  here.  It  is  true  that  in  tbe  case  of 
Stewart  v.  Brown,  87  N.  Y.  850.  98  Am.  Dec. 
578,  tbe  court  held  that,  where  tbe  word  '*per- 
son"  was  in  the  statute,  it  meant  ^'person.s"  in 
the  plural,  and  that  conittruction  was  giveD 
because  of  a  general  statute  in  that  state. 
And,  while  we  have  a  statute  to  the  same  ef- 
fect (Comp.  Laws  1884,  g  2614),  such  a  con- 
struction as  placed  upon  the  statute  by  tbe 
court  in  the  case  above  cited  is,  in  our  opinion, 
unwarranted,  in  the  face  of  tbe  authoritiea- 
above  cited.  Bates,  in  his  work  on  the  Law 
of  Partnerships  (§  1181),  says:  "On  execution 
against  the  partnership  property  on  judgment 
for  a  partnership  debt,  no  exemption  or  nome- 
stead  IS  allowed  either  to  the  partnership  as  a. 
body  or  to  tbe  individual  members  thereof ,  out 
of  the  joint  assets.  Tbe  partnership  as  a  body 
cannot  claim  it  because  tbe  homestead  and  ex- 
emption statutes  apply  to  several  and  not  to 
joint  claims,  and  the  partnership  is  neither  an 
entirety,  an  individual,  nor  tbe  bead  of  a  fam- 
ily. An  individual  partner  cannot  claim  it,  be- 
cause no  partner  has  a  proprietorship  in  any 
specific  chattel,  his  interest  being  a  share  in  the 
surplus  after  payments  of  debts  and  copartners' 
claims," — but  that  "tbe  contrary  rnle  prevails 
in  Georgia,  Michigan,  New  York,  North  Car- 
olina. Texas,  and  Wisconsin."  In  the  case  of 
Re  Hantflin,  8  Dill.  290,  Circuit  Judge  Dillon 
says:  "There  is  no  exemption  to  the  firm,  aa 
such;  nor  is  it  contended  that  there  can  be. 
But  each  of  tbe  partners  claims  an  individual 
exemption  to  the  amount  of  $2,000  out  of  the 
firm  property,  and  at  the  expense  of  the  firm 
creditors:  and  if  tbe  claim  is  valid,  it  would 
be  equally  so  if  there  were  six  partners,  in- 
stead of  two.  .  .  .  While  the  adjudged 
cases  relating  to  the  question  under  consid- 
eration are  not  uniform,  a  caieful  examination 
of  all  of  them  justifies  me  in  saying  that  they 
are  quite  decisively  against  the  proposition 
that  individual  excmptiODS  can  be  allowed  out 
of  the  partnership  estate,  at  tbe  expense  of  the 
joint  creditors."  The  supreme  court  of  Kan- 
sas, in  a  very  able  opinion,  in  the  case  of 
Ovptil  V.  JlcFee,  9  Kan.  80,  says:  "But  if  we 
adopt  tbe  theory. which  is  the  true  one,  that  the 
exemption  is  in  favor  of  individuals  only,  and 
not  in  favor  of  copartnerships  or  corporations, 
we  are  equally  led  to  the  conclusion  that  part- 
nership  propertv  is  not  exempt  from  execu- 
tion." And  in' Pond  v.  Kimball,  101  Mass. 
107,  the  supreme  court  of  that  state,  as  eariy 
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AS  1889,  held  tbat,  "property  belon^Dg  to  the 
tirm  canoot  be  said  to  belong  to  either  partner 
as  his  separate  property.  He  has  no  exclusive 
interest  in  it.  It  belongs  as  much  to  his  part- 
ner as  it  does  to  him,  and  cannot  in  whole  or 
in  part  be  appropriated  (so  long  as  it  remains 
undivided)  to  the  benefit  of  his  family.  It 
may  be  wholly  contingent  and  uncertain 
whether  any  of  it  will  belong  to  him  on  the 
winding  up  of  the  business  and  the  settlement 
of  his  account  with  the  firm."  There  is  al- 
most a  limitless  number  of  adjudicated  cases 
supporting  this  doctrine, both  Federal  and  state, 
and  it  is  only  necessary  to  cite  a  few  in  addi- 
tion to  those  already  referred  to:  MeOrimmon 
▼.  Linton,  4  Colo.  App.  420;  Aiken  v.  Sfeiner, 
98  Ala.  855;  Richardaem  v.  Adler,  46  Ark.  43; 
Kingtley  v.  Kinntlqf,  89  Cal.  665;  State,  Peck, 
T.  Boifiden,  18  Fla.  17;  Ex  parte  Hopkins,  104 
Ind.  157;  Hovt  v.  Hoyt,  69  Iowa,  174;  Terry 
▼.  Berrp,  13  «ev.  614;  Short  v.  McOruder,  22 
Fed.  Rep.  46;  UawUy  y.  Hampton^  160  Pa.  18. 

A  long  list  of  Federal  decisions  are  cited  by 
counsel  lor  appellee  receiver  from  the  bank- 
rupt register  in  support  of  these  authorities. 

if  the  contention  made  by  the  appellants  is 
sound, — ^that  each  of  t^ie  partners  of  an  insolv- 
ent copartnership  is,  under  the  statute,  entitled 
to  claim  and  have  an  exemption  of  $600  out  of 
the  partnership  assets  at  the  expense  of  the 

gartnership  creditors,  as  the  equivalent  of  his 
omestead,  when  he  Is  not  the  owner  of  one, — 
then  it  is  sound  as  to  any  number  and  all  the 
copartners  under  like  circumstances;  and  if  one 
member  of  the  copartnership  furnishes  all  the 
capital,  and  the  others  conduct  the  business  as 
profit  partners  only,  and  contract  partnership 
obligations,  and  become  insolvent,  then  each 
-of  the  profit  partners  would  be  entitled  to  an 
exemption  out  of  the  assets  at  the  expense,  first, 
of  the  partnership  creditors,  and,  secondly,  at 
the  expense  of  the  partners  who  furnished  all 
of  the  capital  for  the  enterprise  or  business,  if 
he  should  happen  to  have  private  property  out 
of  which  the  partnership  debts  could  be  col- 
lected; thus  affording  the  profit  partners  an 
opportunity  to  secure  and  hold  the  exemptions 
out  of  the  property  in  which  they  never  had 
any  interest,  and  out  of  a  business  in  which 
they  never  invested  a  dollar  of  their  own 
money.  Such  a  proposition  is  neither  sound 
in  morals  nor  in  law.  There  is  no  principle  of 
the  law  better  settled  than  that  partnership 
assets  must  first  be  applied  to  the  payment  of 
partnership  debts.  And  to  attempt  to  establish 
4iny  other  rule  would  be  to  encourage  the 
thriftless  and  unscrupulous  at  the  expense  of 
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the  fruits  of  honest  labor,  and  would  be  cod> 
trary  to  business  principles,  and  tend  to  destroy 
commercial  confidence.  Suppose  one  pan  tier 
had  put  into  the  business  three  fourths,  and  the 
other  one  fourth;  it  would  be  clearly  unjust 
and  inequitable  to  hold  that  he  who  had  put 
into  the  business  only  one  fourth  of  the  capital 
should  be  permitted  to  withdraw  from  the 
firm  assets  an  equal  moiety  with  him  who  had 
invested  three  fourths  of  the  capital;  and,  if 
the  principle  contended  for  is  sound  with  re- 
spect to  any  partnership,  it  is  sound  with  all 
partnerships. 

It  is  contended  by  appellants'  counsel,  with 
considerable  force,  that  statutes  allowiiig  ex- 
emptions should  be  and  are  construed  with 
great  liberality  in  favor  of  the  "poor  debtors." 
That,  no  doubt,  is  true,  and  it  is  the  proper 
construction;  but  this  is  not  the  class  of  cases 
requiring  a  liberal  or  sympathetic  construction, 
because  common  experience  of  everyday  life 
teaches  that  in  perhaps  a  majority  of  the  cases 
of  insolvency  the  members  of  the  insolvent 
firm,  while  doing  a  thriving  business  on  the 
capital  of  their  creditors,  live  in  opulence, 
contract  obligations  with  that  other  class  of 
people  known  as  ''poor  creditors,"  who  are 
unable  to  lose  the  results  of  their  honest  tofl 
for  the  benefit  of  those  who  have  lived  in 
luxury  while  holding  themselves  out  to  the 
world  as  amply  and  financially  responsible  for 
all  their  obligations,  and  then  make  a  deed  of 
assignment,  and,  as  if  by  the  hand  of  the 
magician,  they  are  converted  into  **poor  debt- 
ors, and  raise  the  alarm  that  they  are  being 
pursued  and  oppressed  by  their  creditors.  Our 
statute  is  fairly  liberal  in  providing  exemptions 
to  the  poor  and  needy.  It  exempts  a  homestead 
to  the  heads  of  families,  to  Uie  amount  of 
$1,000,  and  the  proceeds  of  the  homestead 
when  sold  to  that  extent  for  one  year,  and  other 
personal  property  amounting  to  several  hun- 
dred dollars,  and  the  personiu  earnings  of  the 
debtor,  or  his  minor  child  or  children,  for 
three  months,  and  it  is  this  class  of  debtors 
upon  whom  the  law  always  sheds  its  mantle  of 
charity  in  its  protecting  care  of  the  weak 
against  the  strong,  and  in  whose  favor  the  law 
is,  and  should  always  be,  construed  liberailv. 

There  was  no  error  in  the  court  below  m 
refusing  to  grant  the  prayer  for  exemptions  as 
prayed  for  by  the  appellants,  and  for  the  fore- 
going reasons  the  judgment  of  the  Lower  Court 
is  affirmed.    And  it  is  so  ordered. 

Smith,  Oh.  J.»  and  Banti  and  HamlltaB* 
JJ.,  concur. 
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Q«orge  W.  McCONNELI. 

V, 

David  LEMLEY.  Appi. 
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*1.  A  member  of  a  snrprlfle  party  Tlfllt- 
iBHf  tbe  honeo  of  a  ftiend  for  the  purpose 
of  spendiDff  an  eTeninff  In  tocfal  amusement, 
fUfltRlninff  injury  by  means  of  a  falling  nailery.— 
HeUL  that  she  cannot  recoyer  damages  of  the 
owner  of  the  bulldlnff.  who  had  leased  It  as  a  place 
of  reefdenoe  to  the  friend  whose  house  the  party 
Tlsited. 

8.  Bow.  CiT.  Codo»  arte.  670*  8888t 
maet  bo  eonetmed  tOMther  as  hiws  in 
pari  nuUeria;  and,  being  thus  construed,  they 
exclusively  relate  to  the  injuries  whloh  may  be 
inflicted  by  falling  waUs«  or  materials  composing 
them,  upon  neighbors  or  passers-by,  and  not  to 
those  resulting  to  occupants  of  tha  buildings,  or 
guests  therein  assembled. 

(April «,  1898.) 

APPEAL  by  defendant  from  a  judgment  of 
tbe  Civil  District  Court  for  the  Parish  of 
Orleans  in  favor  of  plaintiff  in  an  action 
brought  to  recover  damn^es  for  personal  in- 
juries to  plaintifTs  dau/irbter  which  were  al- 
leged to  have  been  caused  by  defendant's  neg- 
ligence. Betersed. 
The  facts  are  stated  in  the  opinion, 
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i/estrf.  Jaaaoe  Wilkineoa*  B.  H« 
and  Farrar*  Jon  eg,  A  Krottsohiiitt*  for 

appellant: 

Article  2888  of  tbe  Civil  Code  provides  that 
*'tbe  owner  of  a  building  is  answerable  for  the 
damage  occasioned  by  its  ruin,  when  this  is 
caused  by  neglect  to  lepair  it,  or  when  it  is  tbe 
result  of  a  vice  in  its  original  construc^tion." 

This  article  applies,  and  was  intended  to  ap 
ply,  only  to  passengers  on  the  public  high- 
ways and  to  neight)or8,  and  it  was  not  intended 
to  apply  to  persons  voluntarilv  entering  pri- 
vate premises,  and  there  suffering  an  injury. 

This  is  tbe  necessary  result  of  a  comparison 
of  article  2322  with  article  670  of  tbe  Civil 
Code. 

Camp  T.  Churdk  nf  BL  LmtU,  7  La.  Ann. 
826. 

At  common  law,  both  tbe  authorities  and  the 
text-writers  are  in  our  favor. 

Edutardi  v.  Ifew  York  d  B.  B.  Co.  28  K.  Y. 
245,  50  Am.  Rep.  659;  fc^hearm.  A  Redf.  Neg. 
4lh  ed.  §  711,  p.  5tf8:  Buswell,  Personal  In- 
luries,  p.  124;  Whittaker's  Smith,  Neg.  pp.  88, 
84. 

The  French  authorities  sustain  tbe  same 
view. 

Fuzier  Herman,  Code  AnnotS,  Commentary 
on  C.  N.  art.  1886,  No.  16,  and  authorities « 
there  cited,including  particularly:  Demolombe, 
Vol,  31,  No.  659;  Aubry  &  Rau,  vol.  4.  p.  772, 
^  448,  note  14;  Larombi^re,  Commentary  on 
article  1886,  No.  8;  Laurent,  Vol.  20.  No.  644. 


Non.— Liabflf'v  of  lavdli^rdfor  injuriet  t"  tenanVs 
guutit  and  ui'vantn  from  defects  \n  premises. 

MoCoNiTELL  V.  LaiCLgT  and  STENBaaa  v.  WiLif- 
ooz,  although  somewhat  distinguishable  on  their 
fSots,  are  not  decided  squarely  upon  this  dlstlno- 
tion.  And  they  oon  tain  expressions  which  Indicate 
that  the  oourts  by  whloh  they  were  decided  enter- 
tain somewhat  different  views  of  the  law  which 
Khould  govern  them.  In  MoOoNinajLi  v.  LsMunr 
Che  oourt  says:  **Tbe  guests  of  tbe  tenant  have  no 
olalm  against  the  landlord  for  damages  they  nave 
sustained  while  on  the  premises.*'  In  BrmamuBa 
V.  Wnxoox  the  oourt  makes  the  express  or  implied 
luowledge  of  the  guest  as  to  the  defeot  a  material 
element  in  the  consideration  of  the  landlord's 
liability.  It  appears  to  be  the  first  case  in  which 
that  element  has  appeared.  The  person  whom  the 
tenant  invites  upon  the  premises  is  universully  re- 
garded as  so  far  identified  with  the  tenant  that  his 
right  of  recovery  sgainst  the  landlord  is  tbe  same 
that  the  tenant's  right  would  be  bad  the  accident 
happened  to  him.  The  guest  is  regarded  not  as  a 
stranger  with  independent  rights.  Ck>n8equently 
the  question  whether  or  not  tbe  guest  knew  or 
might  have  known  of  the  defect  has  been  treated 
as  immaterial. 

Outy  the  $ame  UnoardB  tenant  and  tenanV%  guest  or 

servanL 

■ 

In  Bowe  v.  Bunking,  186  Mnss.  880,  44  Am.  Bep. 
471,  which  was  an  action  by  the  wife  of  the  tenant 
for  Injuries  caused  by  a  defeot  in  the  premises,  the 
oourt  says  persons  who  occupy  by  permission  of 
tbe  tenant  or  as  members  of  his  family  cannot  be 
cousidered  as  oooupying  by  invitation  of  tbe  land- 
lord, so  sa  to  create  a  greater  liability  on  the  part 
of  tbe  landlord  to  them  than  to  tbe  tenant. 

In  Oolev.  McKey,  86  Wl8.  500,  67  Am.  Rep.  203, 
which  was  the  case  of  an  Injury  in  a  common  pas- 
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sageway,  the  court  says  the  rightful  subtenant* 
servant,  employee,  or  even  onstomer  of  the  lessee 
is  in  the  same  condition  as  to  right  to  recover  for 
injuries  that  the  tenant  is,  because  he  enters  under 
the  same  title  and  henoe  assumes  the  same  risks. 

In  Martin  v.  Richards,  156  Mass.  881,  in  whloh  the 
action  was  by  the  tenant,  his  wlf^  and  the  admin- 
istrator of  his  deceased  child,  the  oourt  says  it  Is 
agreed  that  the  same  disposition  Is  to  be  made  of 
the  three  cases,  and  therefore  the  oourt  treats  the 
oases  as  an  action  by  the  tenant  alone. 

In  Minor  v.  Sharon,  112  Mass.  477. 27  Am.  Rep. 
UXi  minor  children  of  the  tenant  sued  for  injuries 
caused  by  their  oontraoting  small  pox,  with  which 
the  tenement  was  infected  to  the  knowledge  of  the 
landlord,  but  which  fact  he  did  not  communicate 
to  the  tenant.  The  action  by  the  children  was 
tried  with  the  action  by  the  father  for  a  similar 
cause,  and  the  court  places  the  liability  on  the 
same  ground,  and  approves  a  finding  in  favor  of 
plaintiffs. 

In  Gill  V.  Middleton,  106  Mass.  477, 7  Am.  Rep.648, 
slthough  the  injury  was  to  the  wife  of  the  tenant, 
the  husband  was  Joined  as  plaintiff  in  the  action, 
and  the  oourt  treats  the  case  as  one  of  landlord 
and  tenant. 

Landlord  not  generaUy  Uahle, 

Invited  guests  of  a  tenant  must  seek  their  rem- 
edy against  him,  and  not  against  the  landlord,  for 
injuries  caused  by  defective  repair  of  tbe  leased 
premises.    Marshall  v.  Heard,  60  Tex.  266. 

If  a  guest  enters  and  while  upon  the  premises  is 
injured  without  his  own  fault  by  some  defect  in 
the  premises  he  must  seek  his  damages  from  him 
whose  invitation  impliedly  assured  him  he  could 
enter  safely,  and  who  alone  is  responsible  for  tbe 
defect  which  caused  tbe  injury.  In  such  a  case  the 
guest  can  have  no  greater  claim  against  the  lessor 
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Louisiana  Sttpremb  Court. 


Even  as  to  pssengers  sDd  neiffhbors,  the 
owDer  of  a  building  is  answerable  for  the  dam- 
ages occasioned  by  its  ruin  only  where  it  Is 
caused  by  his  ne/^lect  to  repair  it,  or  when  it  is 
the  result  of  a  vice  in  its  original  construction. 

Bnrton  v.  Daf>i9,  15  I^.  Ann.  448;  Civ. 
Code,  art.  2832. 

Even  a  subtenant  cannpt  acquire  greater 
rights  than  the  tenant. 

Talley  v.  Alexander,  10  La.  Ann.  627;  Nor- 
ton V.  0rm9by,  1  Mart,  N.  8.  875. 

Any  person  entering  upon  the  premises  en- 
ters cither  under  the  contract  of  lease,  or  as  a 
trespasser. 

Upon  the  first  hypothesis,  the  rights- of  such 
person  cannot  be  greater  than  those  of  the 
tenant.  Upon  the  second,  there  is  no  privity 
of  contract  between  the  person  entering  and 
the  owner  of  the  property,  and  if  the  person 
entering  be  injured,  he,  or  she,  must  look  to 
the  person  with  whom  he  or  she  bad  an  implied 
contract  as  to  his  or  her  safety  as  a  guest. 

(T Connor  t.  Illinois  0.  R  Co.  44  LaJ  Ann. 
889. 

The  tenant  cannot  recover  damages  by  rea- 
son of  the  failure  of  the  landlord  to  mnke  re- 
{>air8,  when  the  rent  is  sufficient  to  enable  the 
esseeto  make  them,  because  in  such  a  case  the 
lessee  is  autLorized  to  make  them  himself  and 
to  deduct  the  cost  from  the  rent. 

Let€i»  V  Pepin,  83  La.  Ann.  1417;  Caldwell 
•v.  Snow,  8  La.  Ann.  802;  Peeant  v.  Eeaitt, 
22  La.  Ann.  k92;  Diggev,  Jhavry,  2H  La.  Ann. 
69;  Larguier  v.  White,  29  La.  Ann.  166; 
Lattrehce  v.  Lelievre^  Manning's  Unreported 
Cases,  p.  11. 


Mesen,  Frank  E.  Rainold  and  A.  G. 
Briee  for  appellee. 

Watkiii0»  J.,  delivered  the  opinion  of  the 

court : 

Plaintiff  seeks  to  recover  $10,000  damages 
of  the  defendant,  as  owner  of  the  house  at  the 
corner  of  Julia  and  St.  Charles  streets,  in  the 
city  of  New  Orleans,  it  being  at  the  time  oc- 
cupied as  a  residence  bv  one  W.  H.  Burgess 
as  his  tenant,  imder  the  following  circum- 
stances, as  related  in  his  petition,  m.;  "On 
the  16th  November,  1804,  Burgess  entertained 
a  party  of  friends  at  his  home.  They  had 
come  as  a  'surprise  party,'  and  were  welcomed 
b)  Bulges^  as  guests.  Among  them  was  the 
daughter  of  plaintiff,  and  she  was  made  wel- 
come by  the  host  and  bis  wife.  A  litile  after 
1  o'clock.  Miss  Virgie  McConnell  was  stHnflini; 
on  the  verunda  or  gallery  that  surrounded  the 
dwelling,  and  on  which  a  numtier  of  doors 
opened.  She  had  stepped  upon  the  gallery  for 
the  purpose  of  eo joying  the  fresh  air,  as  the 
evening  was  a  warm  one,  while  the  other 
young  ladies  were  putting  on  their  hats,  pre- 
paratory to  leaving.  While  she  was  standint; 
on  this  gallery,  which  was  a  structure  extend- 
ing along  both  the  Julia  and  St.  Charles  street 
sides  of  the  house,  being  about  12  f*  et  wide, 
with  a  railiog  encircling  it,  the  fire  bells  rang, 
and  about  a  dozen  of  the  guests  came  out  to 
watch  the  fire  engine  pass.  The  engine  house 
was  nearly  opposite,  and  they  viewed  the  pre- 
parations of  the  firemen,  and  departure  of  the 
engine  out  Julia  street,  towards  the  woods. 
.    .    .    The  engine  had  scarcely  crossed  St. 


than  the  lessee  himself  and  the  members  of  his 
family  bare.    McKenzie  v.  Cheerbam.  tS  Me.  548. 

In  Jaffe  v.  Harteau.  56  N.  Y.  888, 15  Am.  Rep.  488, 
where  tbe  plaintilf,  wife  of  a  sublessee  of  the  prop, 
erty.  was  Injured  by  an  explosion  of  a  water  bolJer 
on  tbe  property,  tbe  court  held  tbe  landlord  not 
liable,  tbe  evidence  sbowin^  that  there  was  no  rea- 
son to  believe  that  the  owner  knew  of  tbe  unsafe 
condition  of  tbe  boiler.  Tbe  court  says  tbe  owner 
of  a  building  la  not,  in  tbe  absence  of  fraud  or  any 
agreement  to  that  effect,  liable  to  tbe  tenant  or 
otbera  lawfully  on  tbe  premises  by  his  autbority 
for  their  condition,  or  bound  to  see  that  they  may 
bo  safely  and  conveniently  used  for  the  purposes 
for  which  they  are  apparently  intended. 

Although  the  landlord  puts  fixtures  in  a  store  In 
an  unsafe  manner,  and  nevlects  to  remedy  the  de- 
fect when  notified  of  it  by  tbe  tenant,  be  will  not 
be  liabio  for  Injuries  to  tbe  tenant's  customer 
caused  by  tbe  defect,  since  tbe  remedy  of  the  cus- 
tomer Is  solely  against  the  one  who  invited  him 
into  the  dangerous  place.  Burdick  v.  Cheadle,  SB 
Ohio  St.  898,  fXi  Am.  Rep.  767. 

The  owner  of  property  leased  for  business  pur- 
poses is  not,  in  the  abeence  of  covenant  in  tbe 
lease,  bound  to  repair  tbe  premises,  and  therefore 
is  not  liable  to  the  employee  of  the  tenant  for  in- 
Jurii  B  caused  by  defects  in  a  stairway  used  in  coi> 
nectlon  with  the  premises.  Willson  v.  TreadwelJ, 
81  Cal.  58. 

Where  the  daughter  of  a  lessee  who  bad  cov- 
enanted to  koep  tbe  premises  In  repair  whs  injured 
by  the  falling  of  a  veranda,  tbe  court  held  that  she 
could  not  be  considered  a  stranger,  and  had  no 
right  of  action  affBiriBt  tbe  lessor  fur  tbe  injury  so 
received.    Mebr  v.  McNab,  24  Ont.  Rep.  668. 

Defeet  in  premiaes  when  UL 
A  landlord  who  lets  a  house  in  a  dangerooi  state 
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is  not  liable  to  bis  tenant's  customers  or  guests  for 
accidents  happening  In  consequence  during  tbe 
term.  Robblns  v.  Jones.  15  a  B.  N.  8.  SSL  33  L.  J. 
a  P.  N  &  1, 10  Jur.  K.  S.  289, 9  L.  T.  N.  &  5K3,  IS 
Week.  Rep.  248. 

In  Burchell  v.  Hickisson,  50  L.  J.  Q.  B.  N.  8. 101, 
plaintiff,  a  child  four  years  old,  went  with  bis  sis- 
ter to  a  house  which  had  been  let  without  any 
agreement  as  to  repair,  and  fell  through  a  broken 
rail  at  the  top  of  a  fiigbt  of  steps  and  was  injured. 
The  court  does  not  discuss  tbe  question  of  liability 
as  between  defendant  and  tbe  tenant,  but  plHccs 
Its  ruling  for  defendant  upon  tbe  ground  that  de- 
fendant never  invited  such  a  person  as  plain  tiff  to 
come  to  tbe  premises  without  an  attendant,  and  if 
be  had  an  attendant  there  was  no  concealed  dan- 
ger, which  alone  would  render  defendant  lia- 
ble. 

In  Ten  Broeck  v.  Wells.  F.  ft  Co.  ^Fed.  Rep.  €90. 
where  the  plaintiff,  a  guest  at  a  hotel,  received  an 
injury  by  falling  irom  the  front  steps  because  of 
tbe  absence  of  a  mlllng.  and  sued  the  owner  of  the 
hotel,  who  had  leased  it  to  a  third  person,  the  court 
held  that  tbe  defect  being  patent  the  risk  was  as- 
sumed by  the  guest,  and  she  oouid  not  recover  for 
Injuries  caused  by  it. 

Tbe  owner  of  a  building  leased  to  a  tenant  who 
occupies  it  is  not  Hal  le  for  Injuries  to  a  person  who 
is  injured  ^y  falling  down  an  embankment  while 
walking  from  tbe  sttcet  to  the  bouse  for  tbe  pur- 
pose of  transacting  business  with  the  tenant,  ai- 
r hough  tbe  premises  were  in  that  condition  when 
tt  ey  were  leased.  Mellen  v.  Morrill,  120  Mass.  545. 
:>0  Am.  Rep.  695. 

The  landlord  Is  not  "<«ble  to  any  penon  entering 
under  tbe  title  of  the  teuint  or  upon  tbe  premises 
by  his  invitation,  where  there  is  no  agreement  to 
repair  and  be  baa  not  been  guilty  of  any  fraud  or 
concealment  as  to  tbe  safe  condition  of  the  pren- 
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Obarki  Btreet  before  the  aecdon  of  the  gallery 
upon  which  Miss  McConnell.  with  about  seven 
or  eight  other  guests,  was  stsDdiDg,  suddenly 
gave  way  and  fell,  and  precipita^  her  and 
others  to  the  hard  flag  payement  of  the  side- 
walk, a  distance  of  about  18  feet  Two  others 
fell  on  top  of  ber.  Her  rigbt  leg  was  broken 
above  the  knee,  and  she  was  bruised  all  over 
the  body.  She  remained  six  weeks  in  bed  in 
the  Charity  Hospital,  suffering  excruciating 
pains  and  sgon^;  and  she  could  not  walk  with- 
out a  crutch  for  months  after  the  accident. 
A  f ler  healing,  her  injured  leg  was  found  to  be 
shorter  than  the  uninjured  one.  Dr.  Schmit- 
ile,  who  had  not  measured  the  extent  of  the 
Kbortening,  thought  it  was  between  i  to  i  inch. 
Dr.  K  J.  Graiier,  who  made  a  critical  exam- 
ination, testified  that  it  was  about  i  inch. 
Hoth  physicians  concur  in  pronouncing  the  in- 
jury permanent,  and  that  Miss  McConnell  will 
be  a  cripple  for  life.  She  will  alwavs  limp. 
The  cause  of  the  falling  of  the  gallery  was 
fully  proved.  It  was  rotten  to  such  an  extent 
that  no  repairs  could  have  rendered  it  safe. 
The  inspector  of  public  buildings  of  the  city 
of  New  Orleans,  Mr.  Peeler,  made  an  exam- 
ination of  that  portion  of  the  structure  that 
did  not  give  away,  and  ordered  it  torn  down, 
as  dHnirerous  to  human  life." 

Admitting  his  ownership  of  the  premises  in 
question  and  the  lease  of  Burgess,  the  defend- 
ant. Tor  answer,  avers  that  it  was  rented  for 
the  uses  and  purposes  of  a  residence,  and  was 
in  thoroughly  good  condition  at  the  time  the 
accident  happened,  'and  that  it  was  amply  safe 
for  its  usual,  ordinary,  and  contemplated  pur- 


poses; that  there  was  no  defect  in  said  gallery 
which  was  apparent  to  an  observer,  and  that 
he  had  effected  all  the  repairs  which  were 
necessary  a  short  time  before  the  accident,  and, 
if  any  further  reoafars  were  desired,  it  was  the 
duty  of  the  tenant  to  have  notified  him  to 
make  same,  and,  in  default  of  his  so  doing,  to 
have  made  same,  and  deducted  the  cost  from 
the  amount  of  rent  due  or  to  become  due.  He 
denies  that  plaintiff's  daughter  went  on  the 

g remises  with  the  knowledge  or  consent  of 
imself ,  or  even  with  the  request  or  at  invita- 
tion of  his  tenant.  He  avers  that  his  tenant 
possessed  and  used  the  gallery  daily,  and,  had 
same  been  in  the  dangerous  condition  it  is  rep 
resented  to  have  been,  it  would  have  been  the 
duty  of  the  tenant  to  have  warned  the  young 
people  composing  the  surprise  party  of  the 
danger  there  was  of  crowding  thereon,  as  they 
are  admitted  to  have  done;  that  the  proximate 
cause  of  the  accident  and  of  the  injury  which 
was  inflicted  upon  plaintifTs  daughter  was  the 
sudden  rushine  of  the  dozen  of  joung  ladies 
out  upon  the  gallery  simultaneously,  same  not 
having  underneath  any  proper  and  suitable 
support,  as  is  usual  when  it  is  expected  to  be 
resorted  to  by  an  unusual  assembly  of  persons. 
As  matter  of  law  it  was  contended  by  the  de- 
fendant's counsel :  That  the  precept  of  our 
Code  which  provides  that  the  owner  of  a  build' 
ing  is  answerable  for  the  damage  occasioned 
by  its  ruin,  when  this  is  caused  oy  neglect  b> 
repair  it  (Rev.  Civil  Code,  $  2922),  applies  only 
to  passers-by  upon  the  public  highway  and  to 
neiirhbors,  and  not  to  persons  voluntarily  en- 
tering upon  private  premises,  and  there  siiffer- 


laes.  and  the  defects  in  the  premises  are  obvious. 
Harpel  v.  Fall  (Minn.)  66  N.  W.  918. 

A  landlord  Is  not  liable  for  Injuries  caused  by  a 
fail  of  a  child  of  a  subtenant  by  reason  of  the  ab- 
■enoe  of  a  fence  twtween  the  property  and  the  street 
when  the  fence  was  removed  before  the  befinnin^ 
of  the  term  durinfr  which  thelnjury  occurred.  Pe- 
terson V.  Smart,  70  Mo.  84. 

In  Moynihan  v.  Ailyn,  108  Mass.  270.  which  was  a 
eaae  of  an  injury  on  a  platform  used  in  common  by 
aU  the  occupants  of  a  tenement  building,  the  court 
refused  to  permit  a  recoTCry  on  the  ground  that 
the  defect  was  patent  and  in  the  same  oondition 
when  the  lease  was  made*  and  that  tt  was  the  duty 
of  the  tenant  to  provide  against  injuries  upon  it. 

The  owner  of  a  bulldinir  is  not  liable  for  injuries 
to  a  child  of  bis  tenant  which  were  caused  by  its  at- 
tempted uae  of  a  fire  eacape  as  a  balcony^  McAl- 
pin  r,  Powell.  70  N.  Y.  128.  26  Am.  Rep.  665. 

But  in  the  trial  court  there  had  been  a  recovery 
by  plaintiff  upon  the  ground  that  the  lire  escape 
was  required  by  statute,  and  therefore  the  landlord 
was  liable  for  not  providing  a  safe  one.  McAlpin 
T.  Powell,  1  Abb.  N.  C.  427. 

A  child  Injured  by  falling  from  a  window  upon  a 
roof  and  through  an  unproiected  skylight  therein 
cannot  recover  therefor  agamst  the  landlord,  al- 
though the  landlord  owod  the  duty  of  maintaining 
the  roof  in  a  safe  condition  for  the  tenant  to  bang 
clothes  over.    Miller  v.  Woodhead,  104  N.  Y.  471. 

A  landlord  is  not  liable  for  the  death  of  a  child  of 
a  visitor  of  his  tenant  who  is  drowued  in  an  open 
hole  58  feet  from  the' rear  of  the  dwelling  house, 
which  was  dug  at  tenant^s  request.  Moore  v.  Lo- 
gan Iron  k  8.  Co.  (Pa.)  4  Cent  Rep.  605. 

The  owner  of  an  hotel  ia  not  liable  for  injuries  to 
a  guest  by  reason  of  defects  in  the  walk  or  plat- 
form forming  the  approach  to  the  building.  Texas 
A  P.  B.  Co.  V.  Mangum,  68  Tex.  848. 
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The  owner  of  an  hotel  ia  not  liable  to  a  guest  for 
the  tall  of  an  awning  known  to  be  unsafe,  unless- 
he  ia  bound  by  the  lease  to  keep  the  awning  in  re- 
pair. Fellowa  y.  GUbuber,  88  Wis.  689, 17  L.  B.  A. 
677. 

A  landlord  Is  not  liable  to  a  servant  of  bis  tenant 
for  injuries  occasioned  by  a  dangerous  condition  ot 
the  premises  existing  at  the  time  of  the  lease,  al* 
though  be  subsequently  promises  without  a  new 
oooaideration  to  repair  the  premleea.  if  there  is  no 
covenant  to  repair  in  the  lease.  Peres  v.  BatMud, 
76  Tex.  191.  7  L.B.  A.  620. 

In  Lower  Canada  the  landlord  Is  iKiund  todeliver 
hta  premises  to  the  tenant  in  good  repair,  and  the 
owner  of  property  is  liable  for  injuries  caused  by 
its  ruin  through  want  of  repair,  and  the  wile  of  a 
tenant  may  recover  for  injuries  caused  to  ber  soon 
after  taking  possession  by  the  giving  way  of  a  por- 
tion of  the  building  through  want  of  repair.  Sim- 
mons V.  Blliott,  Mont  L.  K.  5  B.  C.  188. 

There  is  a  case  in  one  of  the  lower  courts  of  New 
York  which  seems  to  be  out  of  bannony  with  the 
line  of  authorities  upon  this  question. 

The  child  of  a  tenant  may  recover  for  injuries 
received  by  the  falling  upon  it.  In  the  yard,  of  a 
large  stone  which  had  been  left  standing  perpen- 
dicularly against  the  fence  in  such  a  way  as  tu  be 
a  trap  for  children,  if  It  was  there  when  the  prem- 
ises were  leased.     Schmidt  v.  Cook,  li  Misc.  448. 

If  the  stone  was  in  the  condition  described,  the 
defect  would  certainly  t>e  pat(>nt,  and  the  tenant 
and  consequently  his  child  would  assume  the  risk. 

Effect  of  conceaJment  by  landlord. 

If  the  landlord  Is  guilty  of  anything  like  bad 
faith,  so  that  he  leases  the  premises  with  a  con- 
cealf^d  defect  upon  them,  he  will  be  liable  for  the 
injuries  caused  by  such  defect.  What  will  render 
him  guilty  of  bad  faith  has  not  been  fully  deter- 
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iaff  aD  injury.  That  a  person  who  thus  enters 
the  premises  of  another  by  the  permission  of 
the  tenant  is,  with  respect  to  the  owner,  a  mere 
licensee,  and  sustains  a  relation  to  him  some- 
what lilce  that  of  a  subtenant,  and  can  acquire 
no  greater  rights  than  the  principal  lessee;  and 
if  he  enters  without  permission  of  the  lessee, 
he  is  a  trespasser,  without  any  priyity  of  con- 
tract with  respect  to  the  owner,  through  the 
medium  of  the  lease.  That  a  tenant  cannot 
recover  damages  of  the  landlord  by  reason  of 
his  failure  tomake  repairs,  when  the  arrear- 
ai^es  of  rent  are  sufQcient  to  enable  the  lessee 
to  make  them  in  case  of  the  lessor's  failure  to 
make  same  after  he  has  received  due  notifica- 
tion of  the  necessity  of  same  beinir  made.  And 
he  avers  that  at  the  lime  of  the  happening  rtf 
the  accident  the  tenant  was  in  arrears  a  suffi- 
cient amount  to  have  defrayed  the  cost  of  the 
necessary  repairs. 

On  the  trial  there  was  Judgment  for  $3,500 
against  the  defendant,  predicated  upon  the  ver- 
dict of  a  Jury,  from  which  he  has  appealed; 
and  in  this  court  plaintiff  has  demanded  that 
this  allowance  be  increased  to  $5,000. 

The  proof  at  the  trial  subslanlially  conforms 
to  the  foregoing  statemenis  pro  et  can.  It 
shows:  That  shortly  after  he  rented  the  prem- 
ises to  Burgess  the  defendant  sent  carpenters 
to  the  leased  premises,  with  instructions  to 
place  it  in  good  order,  and  that  materials  were 
ordered  and  delivered  for  that  purpose,  and 
used  by  the  carpenters.  That  all  the  repairs 
necessary  were  voluntarily  made  by  the  de- 
fendant, and  that  no  demand  was  subsequently 
made  by  the  tenant  for  additional  repairs. 


That  at  the  time  of  the  accident  the  tenant 
in  default  in  making  payment  of  his  rent,  and 
was  subsequently  notified  to  vacate  the  leased 
premises  on  account  of  his  nonpayment  of  rent 
That  the  gallery  was  not  in  a  oondiiion  to 
stand  this  unusual  strain  is  not  denied,  but^  on 
the  contrary,  was  generally  known  among  the 
^ests;  and  that  duriog  the  course  of  the  even- 
ing that  the  accident  happened  the  vjaitors 
were  warned  and  admonished  to  desist  from 
dancing,  as  the  gallery  would  not  stand  the 
strain  it  would  produce.  That,  notwithstand- 
ing that  warning,  the  guests  rushed  out  on  tbe 
gallery  when  the  fire  bell  rang,  causing  it  to 
give  way  and  fall  beneath  their  accumulated 
weight,  causing  the  injuiy  complained  of  to 
the  plain  tifl's  dauahter.  Plaintiff's  counsel 
puts  his  client's  rieht  of  recovery  upon  tbe  lol- 
lowing  provision  of  our  Code,  viz.:  *'The  owner 
of  a  building  is  answerable  for  the  damage  oc- 
casioned by  its  ruin,  when  this  is  caused  by 
neglect  to  repair  it.  or  when  it  is  the  result  of 
a  vice  in  its  original  construction."  Rev.  Civil 
Code,  ^  2322.  And  tbe  fuxther  provision,  viz.: 
'*£very  person  is  responsible  for  the  damage 
he  occasions,  not  merely  by  his  act,  but  by  his 
negligence,  his  imprudence,  or  his  want  of 
skill."  Id.  ^  2816.  These  provisions  of  the 
Code  treat  of  offenses  and  quasi  offenses  to- 
wards the  general  public,  and  they  impose  upon 
the  owner  of  a  building  tbe  general  duty  of 
keeping  it  in  such  a  state  of  repair  and  preser- 
vation that  it  will  not  occasion  damage  to  any- 
one; and,  in  case  of  his  failure  so  to  do,  they 
declare  that  be  is  answerable  in  damages  to  one 
who  shall  suffer  injury  in  consequence  of  his 


mined.  Of  course  if  he  knows  of  the  concealed  de- 
fect,aod  fails  to  make  it  known  to  tbe  tenant,  he.wli^ 
be  ffuilty  of  had  faith.  The  point  which  Is  not  set- 
tled is  whether  or  not  the  landlord  owes  any  active 
duty  to  search  for  concealed  defects.  The  idea 
that  he  owes  such  duty  seems  to  have  arisen  very 
recently,  and  very  little  dtscussion  of  the  matter 
Is  found  in  tbe  reports.  If  such  duty  is  found  to 
exist,  then  it  logically  follows  that  If  he  fails  to  irive 
tbe  property  such  examination  as  a  landlord  should 
irtve  his  property  before  renting  it  for  the  use  to 
which  be  knows  the  tenant  will  apply  it,  and  such 
examination  would  have  digclosed  the  defect,  be 
will  l)e  ffuilty  of  actionable  neRlIgence.  This  is  the 
rule  of  reasonable  care  and  diligence  which  is  ap- 
plied in  Stbnbkbo  v.  Wxlloox.  But  tbe  adoption 
of  that  rule  immediately  raises  tbe  further  ques- 
tion whether  tbe  care  required  of  tbe  landlord  for 
tbe  discovery  of  defects  is  grreater  than  that  re- 
quired of  tbe  tenant.  Stenbebg  v.  WHjLOOX  im- 
plies that  it  is,  and  is  apparently  supported  by 
«tatement8  in  some  of  the  cases.  But  tbe  old  caws 
applied  tbe  rule  of  caveat  emptor  to  tbe  tenant,  and 
the  most  that  can  be  said  is  that  tbe  doctrine  that 
the  landlord  has  the  duty  to  search  for  concealed 
defects  is  a  new  one,  recently  broached,  and  has 
not  yet  received  consideration  enoufrb  by  tbe 
courts,  at  least  In  cases  mvolvinir  liability  to  ten- 
ant's ffuests  or  servants  to  indicate  what  rule  will  be 
adopted.  See  note  to  Blues  v. Willcox,  pogt,  — . 

If  tbe  premises  contain  a  bidden  defect  which  by 
reason  of  its  location  is  likely  to  cause  injury,  and 
tbe  landlord  knows  of  tbe  defect  but  fails  to  notify 
tbe  tenant  of  it,  tbe  landlord  will  be  liable  for  in- 
Juries  to  the  tenant*s  child  which  are  caused  by  rea- 
son of  its  presence.  Coke  v.  Gutkese,  80  Ky.  608, 44 
Am.  Bep.  490. 

If  tbe  owner  of  an  hotel  places  therein  a  chande- 
lier wbicb  Is  bung  so  insecurely  as  to  be  in  danger 

34  L.  R.  A. 


of  falling,  but  which  defect  is  not  patent,  be  will 
be  liable  for  injuries  to  a  servant  of  the  lessee  who 
Is  injured  by  the  faiL  Betobenbacber  v.  Pahmeyer. 
8Ill.App.217. 

A  railroad  company  over  whose  tracks  another 
company  by  virtue  of  a  contract  runs  its  trains,  is 
liable  in  tort  to  tbe  latter^s  brakeman,  who,  while 
in  the  due  performance  of  bis  duty  on  the  employ- 
er's train,  receives  a  personal  injury  solely  by  rea- 
son of  the  negligent  construction  of  tbe  owner*s 
station  house.  Tbe  court  sa?^  it  Is  settled  law  tbat 
when  tbe  owner  lets  premises  which  are  in  a  oondi- 
tion  which  is  unsafe  for  the  avowed  purpose  for 
which  they  are  let,  or  with  a  nuisance  upon  them 
when  let,  and  receives  rent  therefor,  be  is  liable, 
whether  in  or  out  of  possession,  for  the  In- 
juries which  result  from  their  insecurity  to  persons 
lawfully  upon  them.  Nugent  v.  Boston,  C.  &  M.  A. 
Ck).  80  Me.  03. 

That  statement  of  settled  law  Is  true  only  when 
applied  to  one  of  the  exoepUons  to  tbe  rule,  and 
cannot  be  accepted  as  an  accurate  statement  of  the 
general  liability  of  the  landlord  to  tbe  tenants, 
guests,  or  servants. 

A  landlord  is  not  liable  for  injuries  to  a  visitor  of 
bis  tenant  which  are  caused  by  a  defect  In  tbe 
premises  at  tbe  time  they  were  leased,  unless  he 
knew,  or  by  reasonable  diligence  mlgbt  have 
known,  of  their  dangerous  condition,  fiorman  v. 
Sandgren,  87  111.  App.  100. 

A  landlord  is  not  liable  to  an  employee  of  bis 
lessee  for  illness  caused  by  defective  plcmabing 
where  be  Is  not  charged  with  fraud  or  deceit,  or 
with  any  more  knowledge  of  tbe  defects  that  the 
lessee  bad.  Angevine  v.  Knox-Gk>odrlcb  (Gal.)  18 
L.B.  A.264. 

A  landlord  is  not  liable  to  tbe  employee  of  a  ten- 
ant for  injuries  caused  by  an  explosion  of  gas  in 
adjoining  property  owned  by  him  by  reason  of  d»* 
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tt^l«ei.  Imprudenoe,  or  want  of  skill.  Bat 
ooonsel  for  tbe  defeDdaot  contend  that  the 
article  flrst  cited  must  be  oonstrued  in  connec- 
tion with  the  prorinons  of  article  670,  which 
are  as  follows  viz,:  '*E  very  one  la  bound  to 
keep  bia  buildings  in  repair,  so  that  neither 
their  fall,  nor  that  of  any  part  of  the  materials 
composing  them,  may  injure  the  neigTibors  or 
pouengers,  under  the  penalty  of  all  losses  and 
damages,  which  may  result  from  the  neglect 
of  the  owner  in  tbat  respect."  (Our  italics.) 
These  articles  have  been  frequently  construed 
by  tills  oonrt,  but  in  do  case  of  which 
we  are  aware  have  they  been  applied  to  a 
case  circumstanced  as  this  case  is.  They 
have  been  construed  as  applying  to  per- 
sons injured  while  walking  along  the  street. 
IKnos  ▼.  New  Orleans,  12  La.  Ann.  481;  Barnes 
▼.  BeiTTM,  88  La.  Ann.  280;  Tucker  v.  Illi- 
meiU  O.  R.  Oo.  42  lou  Ann.  1U.  And  they 
hare  been  applied  to  persons  occupying  an 
adjoining  building,  who  have  sustained  injuries 
hj  reason  of  another  building  falling  against 
and  demolishing  it.  Knoap  v.  Alter,  47  La. 
Add.  670;  Steppe  t.  Alter,  48  La.  Ann.  863. 
Theselare  obvious  and  necessary  safeguards  tbe 
law  has  i^OYided  for  the  denizens  of  towns  and 
cities,  to  whom  old  and  dilapidated  or  badly 
designed  and  constructed  buildings  are  a  con- 
stant menace  while  attending  to  the  ordinary 
and  every-dav  concerns  of  life.  But  it  is  not 
readily  perceivable  upon  what  principle  of  duty 
or  equity  these  precepts  of  the  Code  are  to  be 
extended  to  the  accidental  occupants  of  a  house, 
having  no  contractual  relations  with  either  tbe 
proprietor  or  his  tenant.    But  it  must  be  ob- 


served that  the  articles  citeo  do  not  rest  upon 
contractual  relations  at  all,  but  the  liability  of 
the  owner  arises  ex  delicto  alone.  He  is  held 
liable  because  he  is  deemed  guilty  of  a  fault  in 
not  keeping  his  building  in  such  a  safe  condi- 
tion as  it  will  not  do  any  member  of  the 
public  an  injury.  It  is  the  thing  which  ofTends, 
and  the  owner  suffers  the  consequences  of  tbe 
offense.  Tbe  imposition  of  the  penally  results 
from  the  idea  that  the  faulty  or  defective 
building  is  an  invasion  of  the  security  tbat 
municipal  government  guarantees  to  the  citizen 
or  wayfarer  in  the  public  thoroughfare  of  tbe 
city.  This  reason  and  spirit  of  this  rule  does 
not  seem  to  apply  to  tbe  person  who  seeks 
admission  to  the  premises,  or  who  goes  there 
upon  the  invitation  of  the  owner  or  tenant, 
either  on  business  or  pleasure;  for  in  such  case 
the  ordinary  rules  of  trespass  or  contract  would 
apply.  Visitors  are,  in  a  certain  sense,  mem- 
bers of  the  family.  Looking  at  the  evidence 
as  we  have  related  it,  it  is  manifest  that,  if  the 
members  of  the  surprise  party  bad  pa!^se<l  along 
the  banquette  underneath  the  gallery  of  de- 
fendant's bouse,  and  had  not  entered  the 
building  at  all,  it  would  not  have  fallen,  and 
plaintiff's  daughter  would  have  suffered  no 
injury;  consequenlly,  we  must  look  to  some 
different  principle  of  law  on  which.  If  at  all, 
the  defendant  can  be  held  bound.  In  our 
opinion,  the  guests  of  the  tenant  have  no  claim 
against  the  landlord  for  damages  they  have 
sustained  while  on  the  premises.  The  guests 
of  the  tenant  are  not  guests  of  the  landlord. 
During  the  term  of  the  lease  the  owner  mnv 
be  said  to  have,  for  a  consideration,  parted  wilh 


fects  in  gas  flttlngs  put  in  by  a  former  tenant, 
where  there  to  nothing  to  show  that  the  latter  was 
guilty  of  negligenoe  In  having  the  work  done,  or 
that  the  landlord  knew  that  there  were  defects  in 
the  flttlngs.  Metzger  v.  Bchultz  (Ind.  App.)  4B  N* 
B.  886. 

Id  GwlDnell  v.  Eamer.  L.  R.  10  C.  P.  658. 82  L.  T.  N. 
S.  88S.  a  person  went  up  to  the  window  of  a  leased 
building  for  the  purpose  of  oon versing  with  an- 
other person  in  tbe  room,  and  in  so  doing  stepped 
upon  a  grating  which  grave  away,  and  he  was  in- 
jured. It  did  not  appear  that  the  land  lord  knew  of 
tbe  unsafe  condition  of  the  grating  and  the  lea.w 
contained  a  covenant  binding  the  tenant  to  repair. 
The  court  held  that  the  owner  was  not  liable  for 
the  Injury. 

One  branch  of  the  qnestlon  of  the  landlord's  bad 
faith  Is  the  construction  of  a  building  which  is  not 
suflBcient  for  the  use  to  which  it  is  put. 

The  owner  of  a  storehouse  which  was  erected  un- 
der his  own  superintendence  to  lease  to  the  United 
States  government  Is  liable  to  a  person  whose 
goods  are  destroyed  by  the  falling  of  the  building 
tn  consequence  of  its  inaufflclenoy  for  the  purpose 
for  which  it  was  erected.  Oarson  v.  Oodley.  86  Pa. 
%IU  67  Am.  Dec.  404. 

That  case  followed  the  principle  of  Oodley  v. 
Hagerty,  20  Pa.  887, 50  Am.  Dec  781,  which  was  the 
case  of  the  fall  of  a  building  used  for  a  government 
storehouse  and  the  hijury  of  a  laborer  at  the  time 
rightfully  upon  the  property. 

But  in  the  latter  case  it  appeared  that  the  owner 
built  loosely,  carelessly,  anskillfuily,  and  negU- 
genily,  at  tbe  same  time  knowing  tbat  the  building 
was  to  be  used  as  a  government  storehouse  which 
would  require  a  well-constructed  building.  Of 
course  such  conduct  made  him  guilty  of  bad  faith. 
Efect  of  duty  to  repair. 

The  agents  of  a  foreign  owner  having  full  charge 
of  a  building  which  they  hold  for  rent,  who  lease  it 
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with  a  heavy  door  on  It  In  a  dangemus  condition 
at  the  same  time,  promising  to  put  it  m  a  safe  con- 
dition, will  be  liable  to  a  person  who  groes  there  to 
deliver  goods  to  the  tenant,  and  who  is  injured  by 
the  falling  of  the  door.  Baird  v.  Sfalpman,  88  111. 
App.  608. 

If  the  landlord  has  ajrreed  to  keep  the  premises 
in  repair,  and  after  notice  neglects  to  do  so,  be  will 
be  liable  to  an  employee  of  the  tenant,  who  is  in- 
jured by  the  defect.    White  v.  Sprague,  0  N.  Y.  ti. 

R.sao. 

Tbe  owner  of  a  wharf  which  to  let  under  the 
agreement  that  the  owner  will  make  the  necessary 
repairs  will  be  liable  to  a  person  who  goes  upon 
the  wharf  for  the  purpose  of  delivering  goods  on 
board  a  vessel  loa&ding  at  the  wharf  who  to  injured 
by  failing  into  a  hole  in  the  planking  which  to 
caused  by  decay  and  baa  extoted  2or  some  timtw 
Campbell  v.  Portland  Sugar  Oo.  68  Me.  662, 16  Am. 
Bep.608. 

In  case  a  tenant  sublets  a  portion  of  the  prem- 
ises, and  the  goods  of  the  subtenant  are  Injured  by 
the  falling  of  tbe  walls,  he  cannot  recover  of  the 
landlord  for  the  Injury  unless  the  landlord  had  no- 
tice or  knowledge  of  tbe  subletting,  since  he  was 
under  no  obligation  to  keep  the  premises  In  repnir 
for  tbe  subtenant.  Donaldson  v. Wil90o,6D  Mich.  86. 

Cinder  the  Gtoorgla  Gode  the  landlord  has  the 
duty  of  maintaining  the  premtoes  In  repair,  and  If 
be  permits  steps  leading  to  a  rented  storehouse,  and 
which  also  lead  to  hto  own  storehouse,  to  get 
out  of  repair  to  the  injury  of  one  who  goes  to 
the  storehouse  to  transact  business  with  the  tenant, 
he  will  be  liable  therefor.  Archer  v.  Blalock.  97 
Ga.710. 

If  the  landlord  has  not  t)een  notified  by  the  ten- 
ant to  repair  he  cannot  be  held  liable  for  injuries 
to  a  guest  of  the  tenant  which  were  caused  by  the 
defective  condition  of  tbe  premises.  Ploen  v.  Staff* 
0  Mo.  App.  800. 
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his  exercise  of  tbe  right  of  ownership.  If  the 
tenant  be  neglectful  of  tbe  safety  of  bis  guests, 
they  have  their  recourse  against  him  person- 
ally, and  not  against  the  owner  of  the  building. 
In  such  case  it  is  the  duty  of  care  tbe  occupant 
owes  his  guest,  and  not  the  duty  the  owner  of 
tbe  building  owes  to  tbe  public,  that  controls 
tbe  recourse  of  an  injured  party.  If,  on  plain - 
tifif's  theory,  a  person,  upon  invitation  of  a 
tenant,  should  enter  any  old  and  dilapidated 
building,  and  suffer  injury,  and  the  owner 
would  be  responsible,  the  consequences  would 
be  disastrous  to  landlords;  for  who  could  afford 
to  lease  property  under  the  circumstances,  and 
take  tbe  risk  of  suffering  thousands  of  dollars 
in  damages  for  the  carelessness  or  imprudence 
of  tenants  on  their  failure  to  make,  as  In  instant 
case,  some  trifling  repairs,  (be  cost  of  which 
be  could  have  easily  reimbursed  himself  from 
tbe  arrearages  of  rent  in  his  hands.  We  are 
fully  convinced  that  the  articles  of  the  Code 
on  which  plaintiff's  counsel  rely  were  never 
intended  to  govern  this  kind  of  a  case;  and  this 
becomes  more  evident  when  we  take  into  con- 
sideration the  article  of  the  Code  which  counsel 
for  the  defendant  baa  cited  as  being  in  pari 
materia.  Counsel  has  also  referr^  us  to 
several  pertinent  common-law  authorities,  but 
we  prefer  to  rest  our  decision  upon  the  prin- 


ciples of  our  own  statutes.  But  if,  on  the 
other  hand,  the  members  of  the  surprise  party 
were  uninvited,  and  to  he  treated  and  consid- 
ered as  trespassers,  or  mere  licensees,  tbe 
plaintiff's  only  recourse  must  be  agminst  tbe 
person  by  whose  tacit  permission  they  were  oo 
the  premises.  0^ Connor  v.  Illinoi$  O,  B,  Go. 
44  La.  Ann.  889;  Snyder  v.  Natefiez,  R.  River 
d  T.  R.  Oo.  42  La.  Ann.  802.  But^  in  any 
event,  the  evidence  satisfies  our  minds  that  the 
defendant,  as  owner  of  the  building,  haa  exon- 
erated himself  from  liability  by  making  all  the 
repairs  which  he  supposed  to  nave  been  neces- 
sary to  the  safetv  and  security  of  the  building; 
and,  if  any  fault  there  was  on  his  part,  the 
tenant  and  his  guests  contributed  in  some  de- 
gree to  tbe  accident  by  not  desisting  from 
rushing  out  upon  tbe  gallery  as  they  did.  after 
having  been  warned  against  the  dan^r  of 
dancing  on  it  A  case  for  damages  is  not 
made  out. 

It  is  therefore  ordered  and  decreed  that  the 
Judgment  appealed  from  be  annulled  and  re- 
tersed^  and  it  is  further  ordered  and  decreed 
that  the  plaintiff's  demands  be  rejected,  at  his 
costs  in  both  courts. 

Rehearing  denied  November  16, 1896. 


The  owner  of  an  hotel  Is  not  liable  to  the  ffuesc  of 
tbe  Jessee  for  Injuries  caused  by  a  fail  Into  an  eleva- 
tor well  by  reason  of  a  defect  In  the  door  sprtoff, 
although  he  bad  agreed  to  make  repairs.  If  he  had 
no  notice  of  the  defect  and  It  was  not  shown  to 
have  existed  any  lenirth  of  time.  Hutchinson  y. 
Oummlngs,  156  Mass.  830. 

Where  tbe  premises  were  not  out  of  repair  when 
they  were  leased,  and  tbe  owner  made  no  covenant 
to  repair,  the  mere  fact  that  a  portion  of  tbe  out- 
side wiUl  b«'came  out  of  repair  and  fell  on  a  servant 
of  tbe  tenant  will  not  srive  him  a  rlffbt  of  action 
afralnst  the  owner  of  the  building  for  tbe  injuries. 
Nelson  v.  Liverpool  Brewery  Co.  L.  R.  2  C.  P.  Div* 
811.  46  L.  J.  C.  P.  N.  8. 676. 26  Week.  Rep.  877. 

The  owner  of  land  which  la  leased  for  a  lumber 
shed  and  away  appurtenant  to  It  is  not  liable  for 
an  injury  to  a  customer  of  tbe  lessee  by  reason  of 
a  defect  In  the  way.   Abbott  v.  Jackson,  84  Me.  449. 

In  the  absence  of  covenant  by  the  landlord  to  re- 
pair, be  is  not  liable  to  a  tenant  of  the  lessee  for 
injuries  received  by  reason  of  the  promises  becom- 
iog  out  of  repair.    O^Brien  v.  CapwelL  58  Barb.  487. 

A  child  of  a  tenant  cannot  recover  for  Injuries 
caused  by  the  glvlngr  way  of  aralliuiralonga  piazza 
which  bad  been  oonstructed  for  hanginK  out 
olothea,  if  It  was  in  good  condition  when  the  lease 
was  made  and  had  been  to  the  knowledge  of  the 
tenant  gradually  decaying  until  its  condition  had 
had  become  dangerous.  Flynn  ▼.  Hatton,  48  How. 
Pr.888. 

If  tbe  landlord  has  paid  the  tenant  to  repair  the 
defect,  the  landlord  wUl  not  be  liable  to  a  visitor  of 
the  tenant  in  ju  red  by  reason  of  tbe  defect  Sterger 
V.  Van  Siden,  28  N.  Y.  8.  R.  687. 

The  landlord  who  has  leased  premises  to  an  ath- 
letic association  is  not  liable  for  Injuries  to  a  visitor 
by  falliDg  against  a  glass  door  upon  slipping  on  a 
walk  between  the  bath  room  and  the  dressing 
room,  although  tbe  door  is  needlessly  standing  in 
tbe  passageway,  where  it  does  not  appear  that  it 
was  there  when  the  premises  were  leased.  Heath 
T.  Metropolitan  Bzhlbition  Oo.  83  N.  Y.  8.  R.  &». 

The  owner  of  a  mill  is  not  liable  to  an  employee 
of  tbe  tenant  for  Injuries  caused  by  defects  In  tbe 
machinery  in  the  mill.  Johnson  v.  Taooma  Cedar 
Lumber  Go.  8  Wash.  728^ 
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A  landlord  is  not  liable  to  a  visitor  of  his  tenant 
for  an  injury  resulting  from  the  condition  of  tbe 
premises  caused  by  the  tenant's  own  aoC  Byre  v. 
Jordan,  111  Mo.  424. 

If  the  act  of  the  tenant  makes  tbe  premises  dan- 
gerous the  owner  is  not  liable  to  a  person  employed 
by  the  tenant  to  do  work  on  the  premises.  Handy- 
side  V.  Powers,  146  Mass.  128. 

The  owner  of  a  building  is  not  liable  for  injury 
to  an  employee  of  a  lessee  of  one  floor  who  is  In- 
jured by  attempting  to  pass  between  a  partition 
erected  by  the  lessee  and  a  shaft  placed  there  by 
the  landlord  before  the  lease,  since  tbe  act  of  the 
leawe,  if  anything,  caused  the  premises  to  be  un- 
safe. Ryan  v.  Wilson,  87  N.  Y.  471,  41  Am.  Rep. 
884, 68  How.  Pr.  172,  Affirming  18  Jones  ft  8.  S73w 

Tbe  owner  of  an  hotel  who  gives  the  lessee  the 
right  to  complete  an  uncompleted  portion  of  the 
building  is  not  liable  for  iniuriestoaguesc  who  is 
injured  by  defects  resulting  solely  from  the  Im- 
provement.   Olass  V.  Colman,  14  Wash.  63St. 

Strueturs /or usee/  puJM^ 

There  is  some  teodenoy  by  the  courts  to  require 
greater  care  and  hold  the  landlord  to  a  stricter  lia- 
bility in  case  tbe  structure  Is  designed  for  publlo 
use  or  will  t>e  frequented  by  the  public. 

Owners  of  a  wharf  who  let  it  are  liable  fortnja- 
ries  to  an  employee  of  the  tenant  who  is  Injured  by 
reaaon  of  defects  which  are  not  so  bidden  that  they 
could  not  have  been  discovered  by  such  examina- 
tion as  the  usee  to  which  the  wharf  will  be  placed 
reasonably  require.  Wendell  y.  Baxter,  12  Gray. 
484. 

The  o%vners  of  a  pier  are  liable  for  injuries  sos- 
tained  by  reason  of  Its  defective  construction  and 
dangerous  condition,  notwithstanding  the  premises 
are  in  possession  of  the  lessee,  who  has  covenanted 
to  keep  them  in  repair  if  the  defects  existed  when 
the  owners  leased  the  property.  Moody  y.  New 
York.  48  Barb.  282, 84  How.  Pr.  288. 

The  owner  of  a  wharf  who  leases  it  knowing  of  a 
defect  in  It  wUl  be  liable  to  one  rightfully  using 
tbe  wharf  for  injuries  caused  by  the  defect. 
Joyce  V.  Martin,  16  R.  1. 668. 

If  a  pier  is  In  an  unsafe  condition  when  Ic  to 
leased,  the  owner  Is  liable  to  a  person  rightfullv 
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MorrlB  B.  STENBERG  and  Wife,  Appti.,    [ 

«. 

James  M.  WILLCOX,  Jr. 

<0a  Teon.  UBL) 

A  Uuidlord  Is  liable  to  m  boarder  on 
premlflee  leased  for  a  boardiafi^  house 

for  tnjuriea  sustained  by  reason  oi  the  unsafe 
and  danirerous  condition  of  the  premisea,  wtaloh 
was  known  to,  or  mi^rht  by  the  exerotse  of  reason- 
able care  and  diligenoe  have  boen  known  to,  the 
landlord  at  the  time  of  the  lease,  but  not  to  the 
boarder. 

(January  n,  18QQL) 

APPEAL  by  plaintiffs  from  a  Jndionent  of 
the  Circuit  Court  for  Davidson  Oouoty  in 
favor  of  defeodaot  in  an  acrion  brought  to  re- 
cover damages  for  personal  injuries  alleged  to 
have  been  caused  by  defendant's  negligenoe. 
Reverted. 

The  facts  are  stated  in  the  opinion,  and  In 
the  opinions  to  the  case  of  Hinet  v.  Willeox, 
post.  — — . 


Meawn.  J.  W.  Gaines*  Hamilton  Parks, 
and  Edwin  A«  Price*  for  appellants: 

The  court  failed  correctly  to  state  to  the  jury 
the  law  applicable  to  the  case,  or  to  correctly 
declare  the  law  governing  the  liability  of  the 
landlord,  as  developed  by  the  proof,  or  the  lia- 
bility of  the  former  for  injuries  received  by  the 
plaintiff. 

Pea  V.  Beinhart,  127  N.  Y.  881, 12  L.  R.  A. 
843,  and  note. 

It  is  the  dut^  of  the  landlord,  when  he  leases 
property,  to  disclose  to  the  tenant  the  true  con- 
dition of  the  sAme,  and  to  make  known  to  the 
tenants  such  defects  as  he  knows  to  exist,  or 
which  he  could  know  by  reasonable  diligence; 
and  if  he  fails  to  do  so  he  is  liable  to  the  ten- 
ant and  third  persons  for  injuries  sustained  by 
reason  of  the  dangerous  or  unsafe  condition  of 
the  premises. 

Coke  V.  Chitkew,  80  Ey.  598,  44  Am.  Rep. 
499;  Geear  v.  Karutz,  60  N.  T.  229,  19  Am. 
Rep.  164;  French  v.  Vining,  102  Mass.  182.  8 
Am.  Rep.  440;  Edtoarde  v.  New  Fork  d  H,  R. 
Co,  98  N.  Y  249,  50  Am.  Rep.  659;  Qodley 
V.  Hagerty,  20  Pa.  887,  59  Am.  Dec  731;  Car- 
eon  V.  QoiOey,  26  Pa.  Ill,  67  Am.  Dec.  404. 


thereon  for  injuries  caused  by  the  defect.  Swords 
▼.  Edffar,  SO  N.  Y.  28, 17  Am.  Bep.  S96. 

Where  the  owner  of  a  wbarf  leased  it  to  a  tenant, 
and  at  the  time  of  the  lease  It  was  In  an  unsafe  oon- 
dltton,  and  the  owner  then  knew  or  oould  by  rea- 
sonable diligence  have  known  of  such  condition, 
he  will  be  liable  to  one  lawfully  thereon  for  Inju- 
ries received  by  reason  of  such  unsafe  condition. 
Albert  ▼.  State,  Byan,  66  Bf d.  825, 60  Am.  Rep.  ISO. 

The  lessor  of  a  wharf  is  not  liable  for  injuries  to 
an  employee  of  the  lessee  caused  by  defects  in  the 
wbarf,  unless  It  is  shown  that  he  Imew  or  with  rea- 
sonable care  might  have  known  of  the  existence 
of  the  defect  when  the  wbarf  was  leased.  8tate« 
Bashe,  v.  Boyce,  78  Md.  400. 

But  even  in  these  cases  the  rule  govemlnir  other 
oases  of  the  general  class  has  sometimes  been  ap- 
plied. 

Thus,  a  lessee  of  a  pier,  who  has  covenanted  with 
the  owner  to  repair  and  has  sublet  without  any 
covenant  with  the  subtenant  to  repair  is  not  lia- 
ble  to  a  person  rightfully  on  the  pier  tor  injuries 
caused  by  a  defect  in  the  pier  which  arises  after 
the  lease  was  made.  Clancy  v.  Byrne,  66  N.  Y .  120, 
15  Am.  Bep.  80L 

lu  Stratton  v.  Staples,  60  Me.  01,  where  plaintUf 
was  injured  by  falling  into  an  unguarded  rollway 
oommunicating  with  the  basement  while  going 
into  a  rented  store  for  the  purpose  of  finding  the 
owner  of  the  building,  the  owner  was  hold  liable 
for  the  injury. 

A  person  who  builds  stores  several  feet  from  the 
sidewalk,  and  connects  them  with  the  walk  by  a 
pavement  leaving  an  unguarded  opening  to  ad- 
mit light  to  the  basement  in  front  of  the  show  win- 
dow of  one  store,  and  leases  the  store  in  that  oon- 
dltion,  will  be  liable  to  a  person  who  upon  going 
to  look  at  articles  in  the  window  falls  into  the  open- 
ing and  is  injured.   Tomlev.  Hampton,  120  111.  888. 

The  owner  of  a  building,  who  has  leased  it  fbr 
a  pubUo  entertainment  with  an  understanding  that 
he  shall  have  control  of  all  receipts  at  the  box  of- 
Hoe  until  a  certain  sum  is  realized,  is  liable  to  a  per- 
son injured  by  the  fall  of  the  front  platform  upon 
which  he  was  standing  waiting  for  the  doors  to 
open.    Oxford  v.  Iieathe,  166  Mass.  264. 

A  person  who  lets  a  hall  for  an  entertainment  in 
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the  third  story  of  a  building,  which  is  reached  by 
two  flights  of  steps  with  doors  nlmilarly  arranged 
at  the  bottom  of  each,  one  opening  un  the  street 
and  the  other  on  an  unguarded  plazsir  roof,  will  be 
liable  to  a  person  who  attends  the  entertainment 
and  in  attempting  to  leave  mistakes  the  doors  and 
goes  out  upon  the  roof,  from  which  he  falls  and  is 
injured.    Camp  v.  Wood,  76  N.Y.  02, 82  Am.Bep.  282. 

But  in  another  case  it  was  held  that  the  owoer  of 
property  who  lets  it  for  a  public  exhibition,  the 
lessee  to  make  any  and  all  alterations  necessary,  is 
not  liable  for  Injuries  caused  by  the  fall  of  a  gal- 
lery which  was  built  for  a  limited  number  of  peo- 
ple but  wblch  the  lessee  uoes  for  the  accommoda- 
tion of  all  which  it  will  hold,  if  there  Is  nothing  to 
show  that  tbe  lessor  knew  that  the  gallery  was  ilot 
suiflcient  for  tbe  uses  to  which  it  Was  likely  to  be 
placed,  or  tiiat  it  would  be  used  Id  a  way  which 
would  endanger  ito  security.  Edwards  v.  New 
York&  H.  a  Co.  08  N.Y.  £45, 50  Am.  Kep.  650,  Af- 
firming 25  Hun,  684. 

And  the  principle  of  that  case  was  followed  in 
Bard  v.  New  York  &  H.  R.  Co.  10  Daly,  620. 

LloMUty  of  reoersiof  ler. 

In  Gandy  v.  Jobber,  6  Best  &  B.  78, 88  L.  J.  Q.  B. 
N.  8. 161,  10  Jur.  N.  S.  652, 0  L.  T.  N.  S.  800, 12  Week. 
Bep.  626,  the  plaintiff  was  injured  upon  turning 
away  from  speaking  to  tbe  tenant  who  stood  in 
the  doorway  of  her  house,  by  falling  through  a 
grated  covering  over  an  opening  adjoining  the 
footpath  of  the  highway.  The  court  discusses  the 
question  of  the  liability  of  a  reversioner  who  re- 
ceived the  tiUe  while  the  tenant  was  in  possession, 
but  tbe  discussion  goes  upon  the  general  question 
of  liability,  and  the  fact  that  plaintiff  might  have 
been  considered  the  tenant's  guest  Is  not  noticed. 
The  court  of  Queen's  t)enoh  decided  in  favor  of 
the  plaintiff,  but  tbe  exchequer  chamber  (6  Best  k 
8.  485, 13  Week.  Bep.  1022)  recommended  the  plain- 
tiff to  accept  a  stet  s>roceanis,  which  was  accord- 
ingly done. 

Persons  who  acquire  titie  by  descent  to  a  pier 
during  the  period  of.'an  outstauding  lease  are  not 
liable  for  defects  in  the  property,  although  they 
existed  when  the  lease  was  made.  Ahem  v.  Steele. 
115  N.  Y.  208,  6  L.  R.  A.  440.  Reversing  48  Hnn.  MT 
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It  was  not  necessary  to  show  that  the  land- 
lord bad  actual  knowledge  of  the  defect  com- 
plained of.  His  duty  was  due  care,  and  ig- 
norance was  no  defense. 

GiUY,  Middleton,  105  Mass.  477, 7  Am.  Rep. 
548;  Beadman  y.  Chnway,  126  Mass.  874; 
Looney  v.  McLean^  129  Mass.  88,  87  Am.  Rep. 
205;  Watking  7.  QoodaU,  188  Mass.  583;  Lind- 
My  V,  Leighton,  150  Mass  285. 

The  bouse  was  rented  for  quasi-public  pur- 
poses, and  for  the  use  of  all  boarders,  patrons, 
or  lodgers  who  might  patronize  the  tenant,  and 
sucb  persons  while  on  the  premises  were  there 
as  of  right  and  in  accordance  with  the  contem- 
plated use  of  the  property  at  the  time  of  the 
renting. 

The  learned  trial  judge  gave  the  law  to  the 
Jury  in  direct  conflict  with  the  well  and  thor- 
oughly established  doctrine  of  both  the  Ameri- 
can and  English  courts. 

iswards  v.  Edgar,  58  N.  Y.  28,  17  Am.  Rep. 
295;  Albert  v.  StaU,  Ihfan,  66  Md.  825,  5aAm. 
Rep.  159;  Godley  y.  Bagerty,  and  Carson  v. 
Qodley,  supra;  Kay,  Neglisrence  of  Imposed 
Duties,  Personal,  pp.  40,  48-58;  Coke  v.  Gut- 
keee,  and  GiU  y.  ^iddleton,  supra, 

Mesers,  B.  McPhail  Smith  and  B.  T. 
Smitht  for  appellee: 

The  responsibility  of  a  landlord  for  the  con- 
dition of  the  premises  is  different  in  different 
cases: 

1.  To  strangers — ^third  persons — the  public 
—synonymous  terms. 

2.  To  the  tenant  and  those  upon  the  prem- 
ises by  the  tenant's  license  or  invitation. 

8.  in  exceptional  cases  of  fraudulent  con- 
ceal men  t  or  culpable  negligence  as  to  defects 
not  ascertainable  by  the  tenant  by  ordinary 
care  in  examining  the  premises. 

4.  Property  puolic  in  character,  such  as  rail- 
roads, docks,  wharves,  piers,  places  of  public 
entertainment. 


While  there  is  no  implied  warranty  of  safe^ 
by  the  lessor  of  private  buildings,  there  is  in 
the  lease  of  buildings  meant  to  be  used  for 
public  exhibitions;  the  lessor  holding  out  here 
to  the  public  that  the  structure  is  safe  for  iu 
purpose,  and  being  bound  to  use  all  reasonable 
precautions  to  protect  those  who  attend  from 
all  known  imperfections. 

Ruger,  Ch.  J.,  in  Edtoardsy.  New  York  d: 
H.  B.  Co.  98  N.  Y.  260,  50  Am.  Rep.  659; 
8u>ords  ▼.  Edgar,  69  N.  T.  88,  17  Am.  Rep. 
295. 

The  cases  at  bar  belong  to  class  2. 

The  landlord  is  liable  to  strangers,  third  per- 
sons— the  public  for  iniuries  from  a  nuisance 
which  he  has  leased.  This  rule  does  not  be 
long  to  the  law  of  landlord  and  tenant. 

Penruddock^s  Case,  5  Coke,  100&,'  Ahern  ▼. 
Steele,  116  N.  Y.  208,  5  L.  R.  A.  449;  Gand9 
V.  Juhber,  6  Best  &  8.  78;  RoseufeU  ▼.  PHor,  2 
8alk.  460;  Todd  ▼.  FUght,  9  C.  B.  N.  S.  877; 
Stoords  V.  Edgar.  59  N.  Y.  28,  17  Am.  Rep. 
295;  Godley  ▼.  Hagerty,  20  Pa.  887.  59  Am. 
Dec.  781;  Carson  v.  Godley,  26  Pa.  Ill,  67 
Am.  Dec.  404;  Jfssen  ▼.  Sveigert,  66  Cal.  182; 
Albert  v.  SlaU,  Byan,  66  lid.  825, 59  Am.  Dec. 
159;  Waggoner  v.  Jermaine,  8  Denio,  806,  45 
Am.  Dec.  474;'  Durant  v.  Palmer.  29  N.  J.  L. 
544. 

Specimens  of  cases  belonging  to  class  8,  are: 
Cesar  ▼.  Karvtz,  60  N.  Y.  229.  19  Am.  Rep. 
164,  where  the  landlord  concealed  from  the 
tenant  that  the  premise  were  infected  with 
small  pox;  Minor  v.  Sharon,  112  Mass.  477, 27 
Am .  Rep.  122,  a  similar  case,  and  Coke  ▼.  GiU- 
kese,  80  Ky.  598,  44  Am.  Rep.  499.  based  on 
the  landlord's  actual  knowledge  of  the  defect 
of  the  premises  and  neglect  to  warn  the  tenant, 
who  could  not,  by  ordinary  care,  ascertain  the 
given  defect. 

In  this  class  of  cases,  where  the  landlord  has 
the  knowledge  of  dangerous  defects  not  ascer- 


OontfrQ)iuUifry  negligence. 

A  R^uest  of  a  tenant,  who  after  dark  attempts  to 
go  along  a  passageway  to  tbe  rear  of  the  house 
wif  bout  knowlnir  wbai  is  there,  while  the  building 
Is  Id  a  dilapidated  ooDdition,  Is  guilty  of  such  neg- 
llgenoe  that  he  oannot  recover  from  tbe  owner  if 
be  is  injured  by  faUingdown  some  steps  which  are 
out  of  xepcdr.  Kammerer  v.  GaJlagber,  58  111.  App. 
68L 

Tbe  owner  of  property  npon  the  rear  of  which 
are  leased  buildings  is  not  liable  for  injuries  to 
a  visitor  to  one  of  the  buildings  who  attempts  to 
reach  it  by  going  through  an  unfinished  house 
upon  the  front  of  tbe  lot,  where  he  provided  a  way 
through  an  adjoining  lot  and  subsequently  opened 
an  alley  along  the  front  of  the  house,  although  the 
alley  was  temporarily  closed  at  the  time  the  visitor 
attempted  to  go  through  the  house.  Boulston  v. 
Clark,  8  B.  D.  Smith,  86ft. 

Portion  of  building  In  landlord's  vos»es8(on. 

If  the  owner  of  the  building  is  himself  using  and 

exercising  control  over  the  portion  of  the  building 

which  is  defective,  he  will  be  liable  for  injuries  to 

employees  of  the  leasee.    Poor  v.  Sears,  164  Mass. 


But  the  rule  in  that  class  of  cases  is  entirely  dis- 
tinct from  that  in  those  cases  where  the  entire 
premises  are  in  possession  of  the  tenant.  The  cases 
upon  this  subject  are  collected  In  a  note.to  Jones  v« 
Millsape  (Miss.)  S3  L.  B.  A  155. 

Dangerous  agenou  on  adjotnina  premises. 
If  the  landlord  ooUeots  a  large  l>ody  of  water 
64  L.  R  A. 


upon  premises  adjoining  tbe  leased  property,  and 
keeps  it  so  negligently  that  it  escapes  and  destroys 
the  leased  house,  he  will  be  liable  for  injuries  to  a 
guest  of  the  tenant  who  is  at  the  time  upt^n  the 
leased  property.  DeUanoe  Water  Go.  ▼•  OUnger 
(Ohio)  82  L.  B.  A  788. 

In  the  rehearing  opinion  of  STMErmmo  ▼.  Wiu#> 
ooz,  which  is  reported  with  the  case  of  Hines  v. 
Willcoz,  post,  —the  court  says  the  landlord^  UablU- 
ty,  leaving  the  contract  of  lease  out  of  view,  is  the 
same  to  the  tenant  as  to  his  servant»  or  his  guest, 
or  his  customer,  or  his  wife  or  child,  or  to  tbe  stran- 
ger passing  along  the  streets  or  on  tbe  premises  for 
any  legitimate  purpose.  Tbe  force  of  the  clause 
'leaving  tbe  contract  of  lease  out  of  view**  la  not 
just  apparent,  but  from  tbe  general  tenor  of  the 
opinions  it  would  seem  that  the  oourt  Intends  to 
state  that  the  liability  of  the  landlord  to  his  tenant 
or  the  tenant's  guest,  in  the  absence  of  any  express 
provision  in  the  lease  upon  tbe  question.  Is  the  same 
as  his  liability  to  a  stranger  passing  along  the 
street.  If  that  Is  the  intention  it  Is  certainly  not 
supported  by  the  authorities,  as  will  be  seen  by  ref- 
erence to  the  citations  in  the  present  note  and  in  tbe 
notes  to  Lee  v.  McLaughlin  (Me.)  S6  L.  R.  A.  197,  and 
Hines  v.  WIUcox,  post,  — .  There  is  a  very  marked 
distinction  between  the  liablilty  of  the  landlord  to 
tbe  tenant  or  the  person  on  the  premises  under  the 
tenant's  title  and  to  the  person  passing  along  tbe 
street.  See  note  upon  liabihtr  for  fall  of  building 
or  walls  to  Byder  v.Kinsey  (Minn.)  anU^SK, 
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tainable  by  the  tenant,  by  otdinary  care,  and 
conceals  or  negligently  omits  to  disclose  them, 
be  is  liable  to  anybody  who  is  injured  by  reason 
of  them. 

Nvgent  t.  BosUm,  0,  d  M,  B.  Cb.  SO  Me. 

fi2;  Swcrds  v.  E!dgar,  69  N.  Y.  88, 17  Am.  Rep. 

2»5:  BdwardM  v.  New  York  d  H.  R,  Co.  98  N. 

T.  200,  60  Am.  Rep.  669,— are  instances  of 

lass  4. 

The  transaction  involved  in  this  case  was  the 
renting  of  an  ordinary  dwelling  bouse  the  back 
porch  of  which  was  defective,  but  this  was 
unknown  to  the  landlord  and  his  agents, 
though  probably  ascertainable  bv  an  examina- 
tion with  ordinary  care.  The  inmates  swore 
they  had  no  idea  it  was  dangerous,  after  liv- 
ing there  eleven  months.  Their  next-door 
neiirht)or  swore  that  the  porch  could  be  seen 
from  an  upper  window  to  pull  away  from  the 
house,  and  that  she  repeatedly  warned  them  of 
its  condition. 

The  case  was  not  one  of  hidden  defects 
known  to,  and  concealed  by,  the  landlord. 

There  is  no  implied  covenant  that  the  de- 
mised premises  are  fit  for  occupation,  or  for 
the  particular  use  which  the  tenant  means  to 
make  of  them. 

1  Thomp.  Neg.  828;  1  Taylor,  Land.  &  T. 
197.  294,  881;  Wood,  Land.  &  T.  ^56,  note; 
Goicen  v.  Sunderland,  146  Mass.  868;  Jaffe  v. 
Earteau,  66  N.  Y.  898.  16  Am.  Rep.  488; 
Kentes  V.  Earl  Cadogan,  10  C.  B.  691;  Krueger 
▼.  Ferrant,  29  Minn.  886,  48  Am.  Rep.  228; 
MuUen  v.  Bainear,  46  19.  J.  L.  620;  Chadmek 
V.  'Woodward,  18  Abb.  N.  0.  441;  Clever  v. 
Willoughhy,  7  Hill,  88;  McQlasftan  v.  Tall- 
madge,  87  Barb.  813;  Howard  v.  DooliWe,  3 
Duer  464;  Button  v.  Oerruk,  9  Gush.  89,  59 
Am.  Dec.  46;  BanJcM  v.  White,  1  8need,  614; 
Southern  Oil  Workg  v.  Bickford,  14  Lea,  667; 
Tovng  v.  Bramford,  12  Lea,  244;  Pingrey, 
Real  Prop.  ^§  692,  687;  Shearm.  &  Redf. 
Neg.  g  711;  Ray,  Negligence  of  Imposed 
Duties,  p.  61. 

Upon  the  general  duty  of  self-protection,  see 
Cooley,  Toru,  2d  ed.  p.  670:  Brown  v.  Leaeh, 
107  Mass.  864. 

The  boarder,  being  on  the  dangerous  prem- 
ises by  the  tenant's  invitation,  and  not  the  land- 
lord's, must  look  to  the  tenant  alone  for  dam- 
ages from  their  defects. 

Shearm.  &  Redf.  Neg.  g  711;  Tiedeman, 
Real  Prop.  2d  ed.  g  189:  Burdiek  t.  OheadU, 
96  Ohio  Bt.  898,  20  Am.  Rep.  767. 

In  Toung  v.  Brantford,  iupra,  it  was  held 
that  where  machinery  defective  tiirough  the 
bailor's  negligence  was  baited,  gratuitously  or 
for  hire,  and  a  third  person  was  injured  by  the 
defect,  the  bailor  was  not  liable  to  the  injured 
party. 

The  landlord  owes  no  duty  to  the  tenant's 
guest  or  boarder. 

MeOen  v.  Morrill,  126  Mass.  646,  80  Am. 
Rep.  696. 

(Jamp  V.  Wood,  76  N.  Y.  98,  38  Am.  Rep. 
288,  is  not  in  point  here. 

Wllkest  J.,  delivered  the  opinion  of  the 

court: 

The  facts  in  this  case  and  the  result  of  the 
trial  in  the  court  below,  are  the  same,  sub- 
stantially, as  in  the  case  of  Bines  v.  WiUeox,  96 
Tenn.  148,   post,  — ,  except   that  the  plain- 
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tiff,  Mrs.  Stenberg,  was  a  boarder  in  the  house 
which  Mrs.  Hines  occupied  as  a  tenant  of 
defendant,  Willcoz.  Bbe  was  injured  at  the 
same  time  and  by  the  same  accident  as  that 
which  resulted  in  the  injury  to  Mrs.  Hines. 
The  plain  iffs  have  appealed,  and  assigned 
errors.  The  same  errors  are  assigned  as  in  the 
Bines  Case^  and  others  especially  applicable  to 
this,  and  not  to  that,  case. 

We  need  not  go  over  the  ground  already 
occupied  in  that  case,  but  merely  content  our- 
selves with  saying  that,  if  plaintiiFs  can  recover 
at  all  in  this  case,  it  must  be  upon  the  ground 
that  the  landlord  leased  premises  in  a  danger- 
ous and  unsafe  condition,  when  he  knew,  or 
might,  by  the  exercise  of  reasonable  diligence 
and  care,  have  known,  of  such  unsafe  con- 
dition, and  upon  the  further  ground  that  plain- 
tiffs did  not  know  of  such  unsafe  condition, 
and  could  not  have  known  of  it  by  the  exer- 
cise of  reasonable  diligence  and  care,  and  not 
upon  any  contract  between  the  defendant  and 
Mrs.  Hioes,  of  which  Mrs.  Stenberg  may  have 
known  nothing,  and  to  which  she  was  not  a 
party. 

The  court  charged  the  jurv  that  *'if  an  owner 
of  a  building  leases  it  while  it  is  in  a  danger- 
ous condition,  he  is  liable  to  persons  injured 
on  account  thereof,  provided  such  persons 
stand  upon  their  rights  strictly  as  third  per- 
sons. For  illustration,  if  a  house  be  rented 
where  the  wall  fronting  on  a  street  is  in  a 
decayed  and  defective  condition,  and  during 
the  time  of  the  lease  it  falls  upon  a  passer-by 
in  the  street,  then  the  owner  is  liable  for 
injuries  so  sustained.  But  those  who  claim 
upon  the  ground  that  they  were  invited  into  a 
dangerous  place  must  seek  th'  ir  remedy  against 
the  party  extending  the  invitation.  If  they 
are  guests  of  the  tenant,  or  boarders  of  the 
tenant,  then  the  tenant,  not  the  owner,  must 
be  held  liable  for  injuries  to  such  persons, 
even  though  the  defects  existed  when  the  lease 
was  made.  The  reason  of  this  is  [continues 
the  learned  Judgel  that  such  persons  would 
never  have  sufferea  injury  from  the  defects,  if 
they  had  not  entered  the  premises,  and  such 
entry  was  not  made  at  either  the  request  or 
invitation  of  the  owner,  but  upon  ^the  invita- 
tion of  the  tenant,  who  holds  herself  out  to 
the  public  as  a  keeper  of  a  boarding  or  lodg- 
ing hr  use."  The  language  is  substantially  i  he 
same  as  in  Shearman  &  Red  field  on  Negligence 
(g  711),  but  the  same  authors  say,  in  the  same 
section :  *'If  the  landlord  lets  the  place  for  a 
purpose  for  which  he  knows,  or  ought  to 
know,  it  to  be  unfit,  knowing  that  strangers 
will  be  invited  there,  it  has  been  held  that  he 
is  liable  to  them."  And  the  same  authors  say 
(g  709):  *'Even  the  entire  surrender  of  con- 
trol over  land  to  a  lessee  does  not  relieve 
the  owner  from  liability  to  third  persons  for 
defects  which  existed  in  it  when  he  parted 
with  its  control— not  even  if  the  tenant  has 
aneed  to  make  repairs,  etc.  It  clearly  appears 
by  the  proof  in  this  case  that  the  defendant 
knew  the  premises  were  to  be  used  as  a  board- 
ing bouse,  recommended  it  for  this  purpose, 
and  urged  its  location,  near  the  Union  Depot, 
as  a  desirable  feature  for  this  purpose.  The 
court  also  charged:  '*It  is  admitted  in  thiu 
case  that  the  plaintiffs  were  t>oarders  with  the 
tenant  when  injured;   and,   in  consequence. 
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there  Is  no  liability  to  them,  upon  the  part  of 
(lefeDdaot,  upon  the  ground  that  he  rented 
preooiacA  while  in  a  dangerous  and  defective 
condition.  So,  as  to  that  ibeorv  of  the  case,  yoa 
will  not  inquire,  but  will  find  for  the  defend- 
ant." These  charges  are  assigned  as  errors, 
among  others.  Upon  the  legal  questions  raised 
by  these  assignments,  the  able  counsel  have 
furnished  elaborate  arguments,  and  have  cited 
many  authorities. 

In  the  case  of  Swords  v.  Edgar,  59  N.  Y.  28, 
17  Am.  Hep.  296,  the  owners,  and  not  the 
lessee,  of  a  pier  used  in  unloading  vessels, 
were  held  liable  for  injuries  sustained  by  a 
longshoreman  by  reason  of  defects  which 
existed  at  the  time  of  the  lease.  The  court 
held  that  the  plaintiff,  being  in  the  employ  of 
the  vessel,  was  there  by  inviiation,  and  was 
entitled  to  the  protection  which  would  result 
from  having  the  pier  in  an  ordinaiy  state 
of  strength  and  security.  In  Albert  ▼.  8fate, 
Bryan,  66  Md.  825, 59  Am.  Rep.  159,  plaintiff's 
parents  were  drowned  by  reason  of  the  defect- 
iveness of  a  wharf  in  the  occupation  of  defend- 
ant's tenant.  The  Jury  were  charged  that  if 
they  found  **that  the  defendant  was  the  owner 
of  the  wharf,  and  that  he  rented  it  out  to  a 
tenant,  and  that  at  the  time  of  the  renting  the 
wharf  was  unsafe,  and  defendant  knew,  or  by 
the  exercise  of  reasonable  diligence  could  have 
known,  of  its  unsafe  condition,  and  that  the 
acddent  happened  in  consequence  of  such 
condition,  the  plaintiff  was  entitled  to  recov- 
er.** Approved  on  appeal  as  correct.  In 
Oodlep  ▼.  Hagerty,  20  Fa.  887,  59  Am.  Rep. 
781  (approved  in  Carton  v.  Godlsy,  26  Pa.  Ill, 
67  Am.  Dec.  404),  it  was  held  that  where  the 
owner  of  real  estate  erected  thereon  a  row  of 
buildings,  with  the  intention  of  renting  them 
to  the  government  as  a  bonded  warehouse,  and 
with  the  knowledge  that  they  would  be  obliged 
to  stand  very  great  weight,  he  was  liable  in 
damages  for  an  injury  to  a  person  employed 
in  one  of  the  storehouses,  occasioned  by  its  fall, 
after  having  been  so  rented,  though  the  imme- 
diate cause  of  the  accident  was  the  storage 
of  heavy  merchandise  in  the  upper  story;  it 
appearing  that  the  building  had  been  con- 
structed on  defective  plans,  and  of  in»ufflcient 
strength.  '  8ee  also  cases  collected  and  digested 
in  Ray,  Neglie-ence  of  Imposed  Duties,  Per^ 
sonal  pp.  48-55.  In  Waggoner  v.  Jermaine^  8 
Denio,  806,  45  Am.  Dec.  474.  it  was  held  that 
the  seller  of  premises  upon  which  a  nuisance 
existed  at  the  time  of  sale  was  liable  on  the 
ground  that  the  nuisance  existed  when  the  con- 
veyance was  made;  and  the  same  principle  is 
recognized  in  Salionstall  v.  Battker,  9  Gray, 
105.  where  the  court  said  that  if  the  nuisance 
existed  at  the  time  of  the  lease  the  landlord 
would  be  liable.  And  in  Dvrant  v.  Palmer, 
29  N.  J.  L.  545,  the  landlord  was  held  liable 
for  a  nuisance  arising  from  the  structure  of  the 
building.  Oimp  v.  Wood,  76  N.  Y.  92.  32 
Am.  Rep.  282,  was  a  case  where  defendant 
owned  an  inn  or  boarding  house.  In  the  third 
story  was  a  hall,  which  ne  rented  out  to  cer- 
tain parties,  who  used  it  for  the  purpose  of 
giving  a  dance.  Plaintiff  bought  a  ticket,  and 
attended  the  ball.  He  left  about  1 1  o'clock  at 
night,  somewhat  under  the  influence  of  liquor, 
and  instead  of  going  to  the  ground  floor,  lead- 
ing to  the  street,  he  walked  out  through  an 
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open  door  on  to  the  top  of  a  piazza,  which  had 
no  railing  around  it,  and  from  there  stepped 
off  to  the  ground.  Held,  that  the  landlocd 
was  liable.  In  Jesien  v.  Siceigert,  66  Cal.  189; 
it  was  held  that  the  owner,  and  not  tlie  tenant 
in  possession,  was  liable  for  injury  resultiDn; 
to  a  third  person  from  the  fall  of  an  awning 
in  front  of  the  building. 

It  is  the  duty  of  the  landlord,  when  he  leases 
the  property,  to  disclose  to  the  tenant  the  true 
condition  of  the  same,  and  to  point  out  and 
make  known  to  the  tenant  such  defects  as  he 
knows  to  exist  in  the  premises,  or  which 
he  could  know  by  reasonable  diligence;  and  if 
he  fails  to  do  so,  and  the  tenant  or  person 
relying  upon  his  representations  is  injured,  the 
landlord  is  responsible  therefor.  This  prin- 
ciple was  settled  in  Coke  v.  Gutkete,  80  Ky. 
598,  44  Am.  Rep.  499.  This  was  an  action  for 
damn^  resulting  to  appellant  by  rea5»oo  of  a 
defective  privy  floor,  through  which  she  feU 
into  the  vault  below  and  was  injured.  The 
petition  alleged,  in  substance,  that  the  father 
of  the  plaintiff  bad  rented  from  the  defendant 
the  premises  on  which  the  privy  was  situated, 
for  one  year,  and  at  the  time  he  renied  the 
defendant  knew  the  timbers  upholding  tlie 
floor  were  unsafe,  but  did  not  disclose,  but 
suppressed,  his  knowledge  of  its  condition  from 
the  father;  that  neither  she  nor  her  father 
could  discover  the  dangerous  condition  of  the 
floor,  by  reason  of  the  character  of  Its  con- 
struction; that  she  fell  through  the  floor,  and 
was  precipitated  into  the  vault  below,  and  was 
greatly  damaged  physically  and  meotilly  by 
the  fall,  for  which  she  prayed  Judgment  for 
$10,000  as  damages.  The  court  said  that, 
''although  the  law  presumes  that  It  was  her 
father's  duty  to  repair  the  premises  in  the 
absence  of  an  agreement  otherwise. '  still  we 
are  of  the  opinion  that  if  the  appellee  rented 
the  premises  knowing  that  the  privy  was  in 
the  condition  alleged,  it  was  his  duty  to  dis- 
close his  knowledge,  because  it  was  a  portion 
of  the  premises  which  he  knew,  as  all  men 
know,  would  be  in  daily  use  by  his  tenant  and 
family,  and,  unless  apprised  of  the  hidden 
danger,  they  would  inevitably  be  injured,  and 
the  younger  and  more  helpless  perhaps  lose 
their  lives.  And  if,  as  alleged,  hefailed  to  dis- 
close his  knowledge,  but  nevertheless  rented 
the  dangerous  tenement  to  the  plaintiff's  father, 
with  whom  she  lived,  he  is  responsible  for 
the  injury  she  received."  To  the  same  effect, 
see  the  holding  of  the  New  York  court  in 
Cesar  v.  KaruU,  60  N.  Y.  229,  19  Am.  Rep. 
164,  where  the  landlord  knowingly  rented 
to  the  tenant  premises  infected  by  a  con- 
tagious disease,  without  notifying  the  tenant 
thereof.  The  landlord  was  held  to  be  liable, 
in  a  case  where  the  disease  was  communicated, 
for  the  damages  sustained.  In  BSdwards  v. 
New  York  d  H.  R.  Co.  98  N.  Y.  249,  50  Am. 
Rep.  659,  it  was  held  that  it  is  the  duty  of  the 
landlord  to  disclose  to  the  pros|)ective  tenant 
any  defective  condition  from  which  danifir  or 
accident  is  likely  to  arise.  The  court  tmysi 
"If  he  demises  premises  knowing  that  they  are 
dangerous  and  unfit  for  the  use  for  which  ihey 
are  hired,  and  fails  to  disclose  their  coiidi  ion, 
he  is  guilty  of  negligence  which  ^ill  in  many 
cases  impose  responsibility  upon  him.  .  .  . 
If  guilty  of  negligence  or  other  delietum  which 
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leadi  directly  to  the  accident  and  wrong  com- 

glalned  of,  be  is  liable;  if  not  so  guilty,  no  lia- 
ility  attaches  to  him.  If  he  lets  a  building 
for  a  warehouse,  knowing  that  it  is  so  weak 
and  imperfectly  constructed  that  the  floors 
will  break  down  from  the  weight  necessarily 
to  be  placed  upon  them,  his  negligence  im- 
poses liability  upon  him  for  injury  to  the  per- 
son or  property  of  anyone  who  may  lawfully 
be  upon  the  premises  using  them  for  the  pur- 
poses for  which  they  were  demised.  If  one 
builds  a  house  for  public  amusements  or  enter- 
tainments, and  lets  it  for  those  purposes,  know- 
ing that  it  is  SO' imperfectly  and  carelessly  built 
that  it  is  liable  to  go  to  pieces  in  the  prdioary 
use  for  which  it  was  designed,  he  is  liable  to 
the  persons  injured  through  his  carelessness. 
And  this  rule  of  responsibility  goes  far  enough 
for  the  protection  of  lessees  and  of  Uie  pUbuc 
generally."  In  the  case  of  Ahem  t.  Steele^  115 
r(.  T.  2u8,  5  L.  R  A.  440,  numerous  cases  are 
cited  by  EarU  J.,  holding  that,  if  the  landlord 
lease  premises  with  a  nuisance  on  them,  he  will 
be  responsible  in  damages.  In  support  of  the 
'  position  the  learned  judge  cites  the  case  of 
BoteweU  v.  Prior,  2  Salk.  460,  where  a  tenant 
for  years  erected  a  nuisance,  and  afterwards 
made  an  underlease,  and  the  question  was 
whether,  after  a  recovery  against  the  first  ten- 
ant for  years,  *f or  the  erection,  an  action  would 
lie  against  him  for  the  continuance  after  he 
bad  made  an  underlease;  and  it  was  held  that 
it  would,  "for  he  transferred  it  with  the  orig- 
inal wrong,  and  his  demise  affirms  the  contin- 
uance of  it."  Again,  «1n  Todd  v.  Fliffhi,  9  C. 
B.  N.  8.  877,  it  was  held  that  an  action  lies 
agf^inst  the  owner  of  premises  who  lets  them  to 
a  tenant  in  a  ruinous  and  dangerous  condition, 
and  who  causes  or  permits  them  to  remain  so 
until  by  reason  of  the  want  of  reparation  they 
fall  upon  and  injure  the  house  of  an  adjoining 
owner."  Again,  in  Nelson  v.  Liverpool  Brew- 
en  Co.  L.  R  2  C.  P  Div.  811,  it  was  held  that 
a  landlord  is  liable  for  an  injury  to  a  stranger 
by  the  defective  repair  of  demised  premises 
only  when  he  has  contracted  with  the  tenant 
to  repair,  or  when  he  has  been  guQty  of  mis- 
feasance, as,  for  instance,  in  letting  the  prem- 
ises in  a  ruinous  condition,  in  all  other  cases 
be  is  exempt  from  responsibility  for  accidents 
happening  to  strangers  during  the  tenancy." 
Again,  in  Woodfall.  Land.  A  T  18th  ed.  785, 
it  is  said:  '*Ab  regards  the  liability  of  land- 
lords to  third  persons,  it  may  be  taken  as  a 
general  rule  that  the  tenant  and  not  the  land- 
lord is  liable  to  third  persons  for  any  accident 
or  injury  occasioned  to  them  by  the  premises 
being  in  a  dangerous  condition,  and  the  only 
exceptions  to  this  rule  appear  to  arise  when 
the  landlord  has  either  (1)  contracted  with  the 
tenant  to  repair,  or  (2)  when  he  lets  the  prem- 


ises  in  a  ruinous  condition,  or  (8)  when  he  has 
expressly  licensed  the  tenant  to  do  acts  amount- 
ing to  a  nuisance."  Again,  in  Nugent  ▼.  Bo$- 
ton,  G.  d  M.  R.  (h.  80  Me.  62,  77,  Virgin,  J., 
writinc  the  opinion,  said:  *'It  is  settled  law 
that  when  the  owner  lets  premises  which  are 
in  a  condition  which  is  unsafe  for  the  avowed 
purpose  for  which  they  are  let,  or  with  a  nui- 
sance upon  them  when  let,  and  receives  rent 
therefor,  he  is  liable,  whether  in  or  out  of  pos- 
session, for  the  injuries  which  result  from 
their  slate  of  insecurity,  to  persons  lawfully 
upon  them;  for  by  the  letting  for  profit  he  au- 
thorizes a  continuance  of  the  condition  they 
were  in  when  he  let  them,  and  is  therefore 
guilty  of  a  nonfeasance."  Again,  in  the  case 
of  Oandy  v.  Jabber,  5  Best  &  8.  '2B,  the  owner 
of  premises,  attached  to  which  was  an  area, 
let  the  same  to  a  tenant  from  year  to  year,  and 
died,  having  devised  the  property  (with  an  iron 
grating  over  the  area,  improperly  constructed 
and  out  of  repair,  so  as  to  amount  to  a  nui- 
sance) to  the  defendant,  who,  having  notice  of 
the  nuisance,  suffered  the  tenant  to  remain  in 
occupation  of  the  premises  upon  the  same 
terms  as  l)efore,  receiving  the  rent;  and  it  was 
held  that  be  was  liable  for  the  damage  caused 
by  the  nuisance,  on  the  ground  that  he  had 
relet  the  premises  with  the  nuisance  thereon. 
Again,  quoting  from  Wood,  Land.  &  T.  2d 
ed.  p.  1279:  '"The  landlord's  right  to  posses- 
sion being  suspended  during  the  term,  it  fol- 
lows that  his  liabilities  in  respect  to  the  possea- 
sion  are  also  suspended,  except  as  to  such 
matters  or  defects  in  the  premises  as  existed 
when  the  premises  were  let,  arising  from  the 
manner  of  use,  or  defective  construction.  If 
a  nuisance  existed  upon  the  premises  at  the 
time  of  the  demise,  the  landlord  as  well  as  the 
tenant  is  liable  for  the  damages  resulting  to 
third  persons  therefrom,  although  it  becomes  a 
nuisance  only  by  the  act  of  the  tenant  in  using 
it  for  ordinary  purposes."  This  we  under- 
stand to  be  the  holding  of  this  court  in  Young 
V.  Brantford,  12  Lea,  244,  citing  1  Thomp. 
Keg.  817;  Whart.  Neg.  g  817.  8ee  also  colla- 
tion of  authorities  holding  the  same  doctrine 
in  12  Am.  &  Eng.  Enc.  Law,  pp.  690,  691,  and 
notes;  Taylor,  Land.  A  T.  8th  ed.  g  175; 
8bearm.  <&  Redf.  Neg.  §g  175, 175a. 

We  think  there  was  error  in  the  charge  of 
the  learned  trial  judge,  upon  the  liability  of 
the  landlord  to  plaintiff,  under  the  facts  of  this 
case;  and  the  Judgment  %»  reverted,  and  cause 
remanded  for  a  new  trial.  The  appellee  will 
pay  the  costs  of  the  appeaL 


A  rehearinjr  wot  denied  in  this  case  on 
March  5,  1890,  and  the  opinion  is  printed  in 
connection  with  the  caie  of  HiM9  t.  WtUooXt 
poit,  -^ 
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SimoD  OTTENBERQ  et  al.,  AppU., 

V. 

W.  J.  CORNER  ei  at 
(7B  Fed.  Bep.  S68.) 

A  diattel  mortga,ge  exeeated  mad  de- 
livered, no  matter  how  short  a  time 

before  the  making  of  an  a^Bl^nment  for  credit- 
ors, la  not  in  valid,  altbough  the  mortgagor  oon- 
templated  the  maktoir  of  tbe  aflslgnment,  where 
the  mortgagee  acted  lo  good  faith  in  demanding 
and  accepting  tbe  mortgage,  and  without  Jcnowl- 
edge  of  the  mortgagor's  purpose  to  make  an 
aailgnmenu 

CSanftom,  OUreuU  Judge,  tHaaerUM,} 

(October  6, 1800.) 

APPEAL  by  complainanta  from  a  decree  of 
the  Circuit  Court  of  the  United  States  for 
the  District  of  Kansas  in  favor  of  defendants 
in  an  action  brought  to  recover  the  value  of 
certain  property  which  bad  been  assigned  by 
chattel  mortgage  to  tbe  defendant  bank  and 
by  it  appropriated  to  its  own  use,  but  which 
complainants  claim  should  have  been  applied 
to  the  benefit  of  all  the^ creditors  of  the  assignor. 
Affirmed, 

Before  Caldtoel,  Sanborn,  and  TlUijf^,  Cir- 
cuit Judges. 

Tbe  facts  are  stated  In  the  opinion. 

Mewrs,  J.  V.  Daug^herty*  R.  R.Vermil- 
ion, and  Kos  Harris;  for  appellants: 

Every  voluntary  assignment  of  lands,  tene- 
ments, goods,  chattels,  effects,  and  credits, 
made  by  a  debtor  to  any  person  in  trust  for  his 
creditors,  shall  bo  for  the  benefit  of  all  of  tbe 
creditors  of  the  assignor  in  proportion  to  their 
respective  claims,  and  every  such  assignment 
shall  be  proved  or  acknowledged  and  recorded 
In  the  same  manner  as  is  prescribed  by  law  in 
cases  wherein  real  estate  Is  conveyed. 

Kan.  Gen.  SUt  1889,  chap.  6,  g  1. 

A  debtor  In  falling  circumstances,  engaged 
in  making  a  general  assignment  of  bis  property 
for  the  benefit  of  all  his  creditors,  cannot  at  the 
same  time  make  valid  preferences  of  certain  of 
his  creditors, by  chattel  mortgages  or  otherwise. 

Wyeth  Ilardware  Co.  v.  Standard  Implement 
(h  47  Kan.  428;  John  ShiUito  Co.  v.  McCon- 
neU,  180  Ind.  41;  Watkina  Nat.  Bank  v.  Sands, 
47  Kan.  591;  Jone$  v.  KeUogg.  51  Kan.  268. 

The  Federal  courts  have  uniformly  held  the 
same  doctrine  as  that  laid  down  by  tbe  supreme 
court  of  Kansas  In  construing  similar  statutes 
regulating  assignments  for  the  benefit  of  credit- 
ors, where  It  was  sought  to  avoid  the  statute 
prohibiting  preferences,  bj  giving  chattel 
mortgages  or  otherwise. 

WhiUy.  Cotzhau9en,\7(^  U.  S.  829.  82  L.  ed. 
677;  Martin  v.  HavMian,  14  Fed.  Rep.  160; 
Kerbs  v.  Bmnff,  22  Fed.  Rep.  698;  Freund  v. 
Taegerman,  26  Fed.  Rep.  812;  Gould  v.  Mul- 
lanphy  Planing- MiU  Co.  82  Fed.  Rep.  181; 
Kdlogg  v.  Root,  28  Fed.  Rep.  625;  Stmth 
Branch  Lumber  Oo.  v.  Oti,  142  U.  S.  622,85  L. 
ed.  1186. 


In  determining  the  question  as  to  whether  or 
not  the  assignment  and  the  instrument  cre- 
ating the  preference  are  to  be  taken  together 
as  one  transaction  and  in  violation  of  the  stat- 
ute, the  dates  of  the  several  instruments  with 
reference  to  each  other,  and  tbe  filing  of  the 
same,  are  In  no  way  controlling  in  determining 
that  question.  But  In  reaching  a  conclusion 
we  should  take  Into  consideration  all  of  the 
evidence  and  circumstances,  and  determine 
whether  or  not  tbe  making  of  the  assignment 
was  In  contemplation  at  the  time  of  making 
the  instrument  or  before,  and  It  Is  not  a  ques- 
tion as  to  whether  or  not  the  making  of  the  as- 
signment was  "seriously"  considered  at  the 
outset. 

South  Branch  Lumber  Go.  v.  Ott,  142  U.  S. 
622,  85  L.  ed.  1186:  Watkins  NaL  Bank  v. 
Sands,  47  Kan.  591;  Jones  v.  Edlogg,  51  Kan. 
268. 

The  question  of  the  knowledge  of  the  bank, 
or  want  of  knowledge,  is  immaterial. 

Watkins  Nat.  Bank  v.  Sands,  supra. 

When  a  mortgagee  takes  possession  of  the 
mortgaged  chattels  for  the  purpose  of  selling 
the  same  at  private  or  public  sale  to  satisfy  the 
IndebtedneRS  thereby  secured,  it  is  the  duty  of 
the  mortgagee  to  act  fidrly,  and  so  handle  the 
property  that  It  will  bring  Its  full  value  as  near 
as  possible. 

Wygai  v.  Bigelow,  42  Kan.  477;  Jones  ▼. 
Franks,  38  Kan.  497;  Alexander  v.  Rodriguet 
("  Villa  V.  BoangueitX  79  U.  8.  12  Wall.  323. 
20  L.  ed.  406;  Franks  y.  Jones,  89  Kan.  286. 

Where  sales  are  made  by  the  mortgagee  un 
der  the  mortgage  by  him  personally  or  by  any 
person  acting  for  hiro,  he  is  not  only  required 
to  act  fairly  and  obtain  full  value,  but  the  price 
of  every  dollar's  worth  of  goods  is  a  satisfac- 
tion of  the  debt,  pro  tanto,  whether  the  same 
is  actually  paid  over  or  not. 

Conkling  v.  Shelley,  28  N.  Y.  860,  84  Am. 
Dec.  848;  Bannon  v.  Bowler,  84  Minn.  416; 
Warren  v.  Bis  Creditors,  8  Wash.  48;  Weill  v. 
F%rst  Nat.  Bank,  106  N.  C.  1;  Isenberg  v.  Fans 
ler,  86  Kan.  402;  Overman  v.  Quick,  8  BIss 
184;  Hawkins  v.  Bastings  Bank,  1  Dill.  463. 

The  mortgagee  In  possession  of  mortgaged 
chattels,  bavins  sold  enough  property  to  pav 
the  debt,  is  liable  to  the  mortn^or  for  the  bsl- 
ance  of  the  property,  or  its  fair  market  value 
In  case  he  withholdis  the  same,  or  converts  the 
same  to  his  own  use. 

Cobbey,  Chat  Mortg.  %  1084;  iZsr  v.  Baker, 
82  Mich.  226. 

Pditian  fsft  rehearing. 

The  court  followed  the  decision  of  the  su 
preme  court  of  Missouri  In  construing  the  as- 
signment laws  of  Kansas,  under  the  apparent 
Impression  that  the  Missouri  statute  was  tbe 
same  as  that  of  Kansas,  when,  as  a  mafer  of 
fact,  the  Missouri  statute  on  the  subject  of  as 
signments  is  not  only  radically  different  from 
the  statute  of  Kansas,  but  the  decisions  of  tht 
Missouri  courts  are  In  confiict  with  the  de- 
cisions of  the  Kansas  courts  on  the  same  sub- 
ject 


NOTB.— For  partiolpation  by  a  creditor  in  the 
fraudulent  intent  of  his  debtor  which  will  avoid 
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Id  Miflsoori  the  assignee  is  designated  by  the 
assignor,  and  the  courts  of  Missouri  hold  that 
the  assignee  steps  into  the  shoes  of  his  assignor, 
and  the  relation  of  these  parties  is  controlled 
by  the  contract,  and  the  assignee  has  no  power 
except  sQcb  ia  conferred  upon  him  by  the  con- 
Tract,  and  he  could  not  assert  any  claim  to  any 
nssets  fraudulently  conveyed,  which  his  aa- 
<aignor  could  not  assert,  and  that  the  assignee 
took  simply  the  title  of  the  assignor,  subject  to 
nil  equities,  and  under  this  theory  the  deed  of 
as5>i^Dment  could  not  be  set  aside  for  fraud 
unless  the  assignee  participated  In  the  fraud 
And  the  fraudulent  intent. 

Ifyme  ▼.  Beehtr,  42  Mo.  264;  State,  Patrick, 
V.  KeeUr,  49  Mo.  648;  Boan  v.  Winn,  93  Mo. 
508;  Heinriehi  v.  Woods,  7  Mo.  App.  286. 

In  determining  the  validity  of  assignments 
under  the  Kansas  statute,  it  is  held  that  it  is 
the  fraudulent  intention  and  acts  of  the  as- 
signor that  control,  and  that  it  is  not  neces- 
sary to  show  that  the  assignee  participated  in 
the  fraud. 

Kayier  v.  Beatenrieh,  5  Kan.  825;  Smith  v. 
Hunter,  4  Kan.  App.  877. 

It  is  also  held  that  the  assignee  not  onlv  has 
power  to  do  so.  but  that  it  is  his  duty  to  briojr 
suits  to  set  aside  fraudulent  conveyances,  and 
TO  recover  and  distribute  all  of  the  assets pr<? 
rata  among  the  creditors. 

Chapin  V.  Jenkins,  50  Kan.  886;  Walton  v. 
Eby,  58  Kan.  261;  Manhall  v.  Van  Be  Mark, 
(Kan.)  46  Pac.  806;  Withrow  v.  Oitieent^  Bank, 
55  Kan  878;  Goodman  v.  Kendall,  56  Kan. 
440:  Wyeth  Bardirare  Oo.  v.  Standard  ImpU- 
ment  Co.  47  Kan.  426;  John  ShiUito  Co.  v.  Me- 
Cornell,  180  Ind.  41. 

Messrs.  Fred  W.  Bentley  and  David 
Smvili*  for  appellee: 

If  the  mortgage  was  honestly  made  it  is 
valid,  no  matter  how  short  a  time  intervenes 
before  the  making  of  the  assignment. 

Fuller  d  F.  Co.  v.  Mehl,  184  Ind.  60,  citing 
Stix  V.  Sadler,  109  Ind.  264;  Gilbert  v.  Mc 
Corkle,  110  Ind.  215;  Oamahan^.  Schwab,  127 
Ind.  507;  John  SJiiUito  Co,  v.  MeConneU,  180 
Ind.  41;  PMl  v.  BUioti,  184  Ind.  686;  Far- 
toeU  V.  Cunningham,  86  Iowa,  67;  Gaffe  v. 
Parry,  69  Iowa,  605;  Aulman  v.  Aulman,!! 
Iowa.  1^4,  60  Am.  Rep.  783;  Perry  y.  Vezina, 
68  Iowa,  26;  Clement  v.  Johnson,  86  Iowa, 
568. 

It  must  appear  that  the  bank  had  full  knowl- 
edge. 

Thayert  Circuit  Judge,  delivered  the  opin- 
ion of  the  court: 

This  action  was  brought  by  Simon  Otten- 
berg,  Henry  Ottenberg,  and  Berman  Otten- 
berg,  the  appellants,  against  the  Wichita  Na- 
tional Bank,  W.  J.  Corner,  II.  R  Farnum, 
W.  S.  Corbett,  and  W.  B.  Hanscom,  the  ap- 
pellees, to  recover  from  said  Wichita  National 
Bank  the  value  of  certain  propertv  that  had 
come  into  the  possession  of  the  bank,  and  had 
subsequently  been  sold  bv  the  bank  and  con- 
verted to  its  own  use.  The  bill  of  complaint 
alleged,  in  substance,  the  following  facts: 
That  Simon  Ottenberg,  Henry  Ottenberg,  and 
Herman  Ottenberg,  who  were  engaged  in  busi- 
ness in  the  city  of  New  York  under  the  firm 
name  of  Simon  Ottenberg  &  Bros.,  were  gen- 
eral creditors  of  W.  J.  Corner,  H.  R.  Farnum, 
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and  W.  B.  Hanscom,  three  of  the  appellees 
above  named,  who  were  engaged  in  business  at 
Wichita.  Kansas.under  the  tirmname  of  Corner 
A  Farnum;  that  on  July  2,  1891,  the  firm  of 
Comer  &  Farnum  was  in  a  falling  condition, 
and  insolvent;  that  said  last- mentioned  firm  on 
said  day  executed  a  chattel  mortgage  covering 
its  entire  stock  of  merchandise,  in  favor  of  the 
Wichita  Nadonal  Bank,  to  secure  an  alleged 
indebtedness  of  said  firm  to  said  bank  in  the 
sum  of  $24,584,  and  at  the  same  time  also  exe- 
cuted a  deed  of  assignment,  whereby  said  firm 
conveyed  to  W.  8.  Corbett,  one  of  the  appel- 
lees, all  of  its  property  for  the  benefit  of  all  of 
its  creditors,  the  property  so  cx>nveyed  being 
the  same  property  that  was  conveyed  and  de- 
scribed in  the  aforesaid  chattel  mortgage.  The 
bill  charged,  in  substance,  that  the  determina- 
tion to  execute  both  the  chattel  mortgage  and 
the  deed  of  assignment  was  arrived  at  after  a 
consultation  had  between  the  firm  of  Corner 
&  Farnum  and  the  president  of  the  Wichita 
National  Bank;  that  the  intention  to  execute 
the  mortgaise  and  the  deed  of  assignment  was 
communicated  to  said  bank  by  Corner  &  Far- 
num before  either  instrument  was  in  fact  exe- 
cuted; that  the  chattel  mortage  and  the  deed 
of  assignment  were  eiecutedf  at  the  same  time, 
and  constituted  one  transaction,  the  intent  be- 
ing by  such  device  to  give  the  Wichita  Na- 
tional Bank  a  preference  over  ^e  other  credit- 
ors of  Corner  &  Farnum.  The  bill  charged, 
in  substance,  that  the  Wichita  National  Bank 
had  taken  possession,  under  its  chattel  mort- 
gage, of  all  the  property  of  Corner  &  Farnum 
therein  described,  and  had  caused  the  same  to  be 
sold  at  public  and  private  sale,  and  had  thereby 
realized  a  large  sum  of  money,  which  it  had  ap* 
piopriated  to  its  own  use;  that  W.  S.  Corbett, 
the  assignee  named  in  the  deed  of  assignment, 
bad  been  requested  to  bring  an  action  against 
the  aforesaid  bank  to  compel  it  to  account  for 
the  money  and  property  by  it  received,  and 
that  he  had  refused  to  bring  such  a  suit.  In 
view  of  the  premises,  the  complainants  below, 
who  are  now  the  appellants,  prayed  that  an 
account  might  be  taken  of  the  property 
that  had  been  appropriated  by  the  Wichita 
National  Bank  under  the  aforesaid  chat- 
tel mortgaf^e,  and  that  It  be  compelled  to 
pay  the  value  thereof  to  W.  S.  Corbett,  as- 
signee, to  the  end  that  it  might  be  distributed 
pro  rata  among  all  the  creditors  of  Corner  & 
Farnum,  pursuant  to  the  laws  of  the  state  of 
Kansas  regulating  general  assignments.  The 
circuit  court  sustained  the  validity  of  the 
chattel  mortgage,  but,  inasmuch  as  the  proof 
showed  to  its  satisfaction  that  the  Wichita 
National  Bank  had  realized  out  of  the  prop- 
erty conveyed  to  it  more  than  enough  to  sat- 
isfy the  mortgage  debt,  it  decreed  that  the 
bank  pay  the  excess  of  money  in  its  hands  to 
a  special  master  appointed  for  that  purpose,  to 
the  end  that  it  might  be  distributed  by  him 
pro  rata  among  all  the  creditors  of  Comer  & 
Farnum  who  had  proved  their  demandsagainst 
the  assigned  estate.  The  complainants  t)elow 
have  appealed  from  that  decree. 

One  of  the  questions  discussed  at  consider- 
able length  on  the  hearing  of  the  appeal  was 
whether  the  assignment  that  was  executed  by 
Corner  &  Farnum  to  W.  S.  Corbett  was  a 
valid  assignment,  the  contention  on  the  part  of 
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the  appellees  being  that  it  was  invalid,  for  the 
reaaoD  that  it  was  not  sigDed  by  W.  B.  Hans- 
corn,  one  of  the  members  of  the  firm  of  Ck)rner 
&  Farnum.  Since  the  ca^  has  been  under  ad- 
yisemeot  in  this  court,  the  assignment  in  ques- 
tion has  been  adjudged  to  be  a  good  and  suffi- 
cent  coDTeyance  by  the  supreme  court  of  Kan- 
sas io  the  case  of  Corhett  v.  Cannon  (Kan.)  46 
Pac.  80,  where  that  was  the  sole  question  in 
controversy.  We  fully  agree  with  the  oon- 
cIusioD  announced  in  that  case,  and  for  that 
reaBOD  shall  follow  the  ruling  there  made,  and 
accept  the  decision  as  controlling  authority 
upon  the  point  raised  in  the  case  at  bar. 

The  appellants,  who  are  generd  creditors  of 
Corner  &  Farnum,  found  their  right  to  main- 
tain the  present  action  upon  the  deed  of  assign- 
ment, and,  inasmuch  as  that  instrument  must 
be  treated  as  valid,  it  becomes  necessary  to  de 
termine  whether  the  chattel  mortgage  which 
was  executed  by  Corner  &  Farnum  was  also  a 
valid  conveyance,  and  operated  to  create  a 
lien  in  favor  of  the  Wichita  National  Bank. 
The  appellants  contend  that  the  chattel  mort- 
^nfffi  was  void,  because  the  mortgage  and  the 
(iced  of  assignment  were  executed  ar  the  same 
time,  and  constituted  but  one  transaction,  and 
because  they  were  so  executed,  as  it  is  claimed, 
in  pursuance  of  a  previous  understanding  or 
agreement  between  Corner  &  Farnum  and  the 
bank  to  the  effect  that  the  two  instruments 
should  be  thus  executed  for  the  purpose  of 
giving  the  bank  a  preference  over  other  gen- 
eral creditors  of  the  assignors.  The  weight  of 
evidence  shows,  we  think,  that  the  execution 
and  delivery  of  the  mortgage  to  the  mortgagee 
preceded  the  execution  and  delivery  of  the 
deed  of  assignment  to  the  assignee  by  about 
two  or  three  hours,  so  that  the  two  instruments 
cannot  he  said  to  have  been  executed  at  the 
same  time.  Nevertheless,  the  execution  of 
the  assignment  was  so  closely  related  to  the  ex- 
ecution of  the  mortgage  in  point  of  time  that  it 
is  perhaps  fair  lo  infer  that  Corner  &  Farnum 
had  in  fact  resolved  to  make  an  assignment 
^%hen  they  executed  and  delivered  the  chattel 
mortgage.  It  isa  muchmoredpbntnhlcqiipRiion, 
however,  whether,  as  is  claimed  by  the  appel- 
lants, the  firm  of  Corner  ^  Faruuui  ana  iiii- 
Wichita  National  Bank  did  in  fact  agree  that 
the  delivery  of  the  mortgage  should  be  fol 
lowed  immediately  by  the  execution  of  a  cren 
eral  assignment,  and  whether  the  bank  did  in 
fact  accept  the  mortgage  with  thatundeistand- 
ing.  With  reference  lo  this  latter  issue  the 
evidence  was  somewhat  conflicting.  The  trial 
court  evidently  found,  in  accordance  with  the 
bank's  contention,  that  it  demanded  security 
for  its  debt  from  Corner  &  Farnum,  and  ob- 
tained security  in  compliance  with  its  demand, 
and  that  it  wns  not  advised  of  the  mortgagor's 
purpose  to  execute  a  general  assi^ment  \intii 
some  liours  after  it  had  accepted  and  recorded 
the  chattel  mortgage.  This  finding  by  lut 
trial  court  up^n  a  disputed  issue  of  fact,  de 
pending,  as  it  does,  upon  the  weight  of  con 
flicting  testimony,  is  entitled  to  every  reason 
able  presumption  in  its  favor.  This  court  and 
the  Supreme  Court  of  the  United  States  as 
well,  have  frequeutly  declared  that  the  find 
ings  of  a  chancellor  on  an  issue  of  fact  should 
be  taken  as  presumptively  correct,  and  that  a 
decree  should  be  permitted  to  stand,  unless 
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some  obvious  error  baa  intervened  In  the  a  p 
plication  of  the  law,  or  some  serious  or  im- 
portant mistake  baa  been  made  in  the  consid- 
eration of  the  evidence.  Warren  v.  Buri^  12 
U.  S.  App.  691,  600,  7  CCA.  105,  and  5vS 
Fed.  Rep.  101;  Gaina  v.  Granger,  Si  U.  8. 
App.  842,  16  C  C  A.  228,  and  68  Fed.  Rep. 
69;  Paxnon  v.  Brown,  27  U.  8.  App.  49.  10  C. 
C  A.  135.  144,  and  61  Fed.  Rep.  874;  Snider 
V.  Dabwn,  74  Fed.  Rep.  767;  Tiighman  v. 
Proctor,  125  U.  8. 186, 31 L.  ed.  664:  Camden  w. 
.Stuart,  144  U.  8.  104,  86  L.  ed.  865;  Crauford 
V.  I^eal,  144  U.  8.  685,  596,  86  L.  ed.  552, 557: 
Furrer  v.  Ferris,  145  U.  8.  132,  86  Lu  ed.  649. 
It  is  also  well  settled  that  a  decree  will  not  be 
reversed  by  an  appellate  tribunal  merely  upon 
a  doubt  created  by  conflicting  tesiioiony. 
Philadelphia,  W.  dt  6.  R.  Co.  v.  Philadelphia  dc 
K  De  0,  Steam  Towboat  Co.  64  U.  8.  23  How. 
209,  16  L.  ed.  488;  Moretcood^.  Eneguiec,  64 
U.  8.  28  How.  491,  16  L.  ed.  516.  Applying 
these  rules  to  the  case  at  bar,  we  are  unable  to 
say,  after  an  attentive  examination  of  the  testi 
mony,  that  the  trial  court  was  mistaken  in  its 
view  of  the  evidence,  and  that  it  erred  in  find 
ing,  as  it  appears  to  have  found,  that  the  bank 
was  not  privy  to  the  alleged  scheme  whereby 
the  execution  of  the  chattel  mortgage  in  its 
favor  was  to  be  immediately  followed  by  h 
deed  of  assignment.  The  conclusion  which 
the  trial  court  reached  on  this  branch  of  the 
case,  that  the  bank  simpiv  demanded  security 
for  its  debt  and  obtained  ft,  and  that  it  was  not 
a  party  to,  nor  in  any  way  concerned  In,  the 
subsequent  acts  of  Corner  &  Farnum,  is  not 
an  unreasonable  conclusion,  when  Judged  in 
the  light  of  the  evidence.  The  finding  of  the 
trial  court  on  this  issue  is  supported  by  the 
oral  statements  of  several  witnesses,  and.  so 
far  as  we  can  see,  it  is  not  inconsistent  with 
any  of  the  admitted  facts  or  circumstances  in 
the  case.  For  these  reasons  we  think  that  the 
presumption  which  exists  in  favor  of  the  find- 
ing of  the  trial  court  has  not  been  overcome, 
and  that  such  finding  should  be  adopted  by 
ibis  court. 

It  is  contended,  however,  by  counsel  for  the 
appellants,  that  the  chattel  mortgage  was  and 
is  void,  even  though  it  be  true  that  the  bank 
was  not  concerned  in  the  execution  of  the  deed 
of  assignment,  and  was  not  advised,  prior  to 
the  denvery  of  the  mortgasre,  that  an  assign 
ment  was  to  be  executed.    It  is  urged  in  sub 
stance  that,  although  the  Wichita   Nationnl 
Bank  may  have  acted  in  good  faith  in  demand 
ing  and  accepting  the  <mattel  mortgage,  and 
without  knowledge  of  the  purpose  of  Corner 
&  Farnum  to  forthwith  execute  a  deed  of  as 
sfgnment,  yet,  as  the  members  of  the  firm  of 
Comer  &  Farnum  had  both  of  these  convey- 
ances in  contemplation  at  the  same  time,  an<i 
executed  them  on  the  same  day,  the  cliatiel 
mortgage  is  necessarily  void.    In  support  of 
this  contention  the  following  decisions  by  the 
supreme  court  of  Kansas  are  cited  and  relied 
upon:  Wyeth  Hardware   Ok  v.  Standard  Ln 
pieiTient  Co.  47  Kan.  438;  Watkin$  Nat.  Banh 
V.  Sands,  Id.  691;  Jonea  v.  Kdlogg,  51  Kai>. 
283.    We  think,  however,  that  the  cases  thus 
cited  may  be  fairly  distinguished  from  the  case 
at  bar.     In  each  of  the  cases  to  which  our  ai 
tention  is  directed  it  appeared  that  a  debtor  in 
failing  circumstances,  who  desired  to  prefer  n 
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particular  creditor,  of  his  owd  yolition,  and 
without  a  previous  coufereDce  with  his  cred- 
itor, had  executed  a  mortgage  in  favor  of  the 
creditor,  and  at  the  same  time,  as  a  part  of 
the  same  transaction,  had  also  executed  and 
delivered  a  deed  of  assignment  convejinff  the 
same  property.  In  each  instance  the  evidence 
showed  that  the* deed  of  assignment  was  de- 
liTered  to  and  accepted  hy  the  assignee  before 
the  mortgage  then  in  question  bad  been  de- 
livered to  the  creditor,  and  before  the  creditor 
had  elected  to  accept  it,  or  was  even  aware  of 
its  existence.  Upon  this  state  of  facts  the 
court  beld  tbat  the  mortgages  in  question  were 
inoperative  and  void. 

Tbe  facts  developed  in  the  case  at  bar  are 
essentially  different.  Tbe  chattel  mortgage 
which  Is  now  in  controversy  was  executed  and 
delivered  to  the  creditor  before  the  deed  of  as- 
signment was  either  executed  or  delivered,  and 
before  it  was  known  to  tbe  creditor  that  an  as 
si^nment  would  be  made.  The  mortgage  was 
also  executed  in  compliance  with  a  demand 
made  by  the  creditor  for. such  security.  It  be- 
came operative,  therefore,  from  the  moment  it 
was  delivered  to  the  mortgagee,  unless  it  be 
held  that  it  was  invalid  when  delivered,  and 
never  had  any  legal  operation  or  effect,  be- 
cause, when  delivered,  the  mortgagor  enter- 
tained a  secret  intent,  not  communicated  to  the 
mortgagee,  to  thereafter  execute  a  deed  of  as- 
signment If  such  an  intent  on  the  part  of  a 
mortgagor,  when  carried  into  execution,  will 
nerve  to  invalidate  a  mortgage  that  was  exe- 
cuted two  or  three  hours  before  the  execution 
of  a  deed  of  assignment,  then  we  are  unable  to 
see  why  the  existence  of  such  an  intent  should 
Dot  have  the  same  effect  when  an  assignment 
is  executed  two  or  three  days,  or  even  two  or 
three  weeks,  subspquent  to  the  execution  of  a 
mortgage.  The  Federal  bankrupt  law  of  March 
2,  1867  (14  Stat,  at  L.  517,  chap.  176,  §  85\  did 
invalidate  conveyances  byway  of  preference 
that  were  made  by  an  insolvent  debtor  in  con- 
templation of  bankruptcy  within  a  certain 
period,  to  wit,  four  moLtbs  prior  to  the  execu- 
tion of  an  assignment;  but  no  such  law  exists 
in  Kansas,  and,  in  the  absence  of  a  statute 
upon  thQ  subject,  the  courts  cannot  say  rhat  a 
mortgage  or  other  security  is  void,  simply  be- 
cause it  was  executed  a  few  hours  or  a  few 
days  prior  to  the  execution  of  an  assignment 
for  the  general  benefit  of  creditors.  We  think, 
therefore,  that  it  matters  not  how  short  a  time 
may  have  intervened  between  the  execution  of 
the  mortgage  and  tbe  deed  of  assignment,  if, 
as  we  find  the  fact  to  be,  the  mortgage  was 
execDted  and  delivered,  and  thereby  took  effect 
before  the  making  of  the  deed  of  assignment. 
The  transactions  wore  separate  and  distinct, 
and  took  place  between  different  parties. 
Waggoner- Qates  Mill.  Co,  v.  Ziegler-Zaiss  Com- 
mi$>4on  Co.  128  Mo.  475,  and  cat^es  there  cited. 
Moreover,  as  we  construe  tbe  decisions  cited 
from  the  state  of  Kansas,  it  has  never  yet  been 
held  in  that  state  that  a  mere  intent  on  the  part 
of  a  debtor,  when  he  executes  a  mortgage  se- 
curing a  particular  creditor,  to  thereafter  exe- 
cute a  deed  of  assignment,  will  have  the  effect 
of  invalidating  the  former  security,  althougli 
tbe  mortgagee  was  ignorant  of  such  intent,  and 
was  in  no  sense  a  party  to  the  execution  of  the 
assignment 
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Entertaining  these  views,  we  conclude  that 
the  decree  of  the  circuit  court  was  for  tlie 
right  party,  and  it  is  hereby  affirmed. 

Sanborn,  Circuit  Judge,  dissenting: 
May  a  chattel  mortgtige  upon  all  their  valu- 
able property  to  secure  a  preexisting  debt 
made  by  insolvent  debtors  two  hours  before 
th^  made  a  general  assignment,  and  after  they 
had  resolved  to  do  so,  be  sustained  under  the 
laws  of  Kansas,  either  because  the  mortengee 
pressed  the  debtor  for  security,  or  because  it 
did  not  know  that  they  intended  to  make  the 
assignment  until  after  it  was  made?  In  sup- 
port of  an  affirmative  answer  to  this  question 
the  case  of  Waggoner- Qate^  At  ill.  Co.  v.  Ziegler- 
Zaise  Commission  Co.  128  Mo.  473,  is  cited.  It 
may  be  that  the  mortgage  in  question  in  this 
case  could  have  been  sustained  if  It  and  the 
assignment  had  been  made  in  the  state  of  Mis- 
souri, and  if  thev  were  to  be  construed  and 
governed  by  tbe  decisions  of  the  supreme  court 
of  that  state.  But  they  were  not  They  were 
made  in  the  state  of  Kansas,  and  their  effect 
and  the  validity  of  the  chattel  mortgage  must 
be  determined  by  the  statutes  of  that  state  as 
they  have  been  interpreted  by  its  highest  judi 
cial  tribunal.  The  statute  of  Kansas,  under 
which  this  assignment  was  made,  provides: 
'*£very  voluntary  assignment  of  lands,  tene- 
ments, goods,  chattels,  effects  and  credits, 
made  by  a  debtor  to  any  person,  in  trust  for 
his  creel itors,  shall  be  for  the  benefit  of  all  the 
creditors  of  the  assignor,  in  proportion  to  their 
respective  claims."  Kan.  Gen.  Stat.  1889. 
chap.  6,  §  1. 

In  Waggoner- Oatea  MUl,  Co.  v.  ZiegUr-Zaiu 
Commission  Co.  supra,  the  supreme  court  of 
the  state  of  Missouri  declared  that  it  bad  been 
repeatedlv  beld  in  states  having  assignment 
statutes  similar  to  those  in  Missouri  and  Kan- 
sas, where  an  insolvent  debtor  had  executed 
different  mortgaees  on  all  his  property,  when 
be  intended  at  the  same  time  to  make,  and 
shonly  thereafter  did  make,  an  assignment 
subject  to  «uch  mortgages  for  the  benefit  of 
all  his  creditors,  that  the  mortgages  and  the 
attsignment  were  one  and  the  same  transaction, 
and  tbat  the  mortgages  were  void.  Among 
the  decisions  which  ii  cited  as  sustaining  this 
proposition  are  WyetA  Hardtoare  Co.  v.  stand- 
ard Implement  Co  47  Kan.  42H;  Watkins  Nat. 
Bavkv.  Sands,  47  KtLU.  591;  Jones  v.  Kellogg, 
51  Kan.  263;  PreHon  v.  Spaulding,  120111.  2(i8; 
Van  Patten  v.  Burr,  52  Iowa,  518;  Ellison  v. 
M^ses,  95  Ala.  221;  Holt  v.  Bancroft.  30  Ala. 
198;  First  Nat.  Bank  v.  Bard,  59  Hun,  529; 
Betger  v.  Varielrnann,  127  N.  Y.  281, 12 L.  R. 
A  8<i8;  Peed  v.  EUiott,  134  Ind.  586:  Berry  v. 
Cyits  42  Me.  445.  After  citing  these  decisions, 
the  supreme  court  of  tbe  state  of  Missouri  an 
nounced  that  there  were  a  large  number  of  au- 
thorities of  equal  merit  which  held  to  a  con- 
trary view,  and  that  among  the  latter  class 
were  those  of  tbe  state  of  Missouri.  An  ez 
amination  of  the  casesin  tbe  supreme  courts  of 
Kansas  and  Missouri  which  involve  this  ques 
tion  has  convinced  me  (hat  this  is  a  correct 
statement  of  tbe  standing  of  tbe  decisions  of 
the  highest  courts  of  those  states  upon  this  is- 
sue, if  this  be  so,  this  court  oueht  not  to  be 
governed,  in  determining  the  validity  of  this 
chattel  mortgage,  by  the  decisions  of  the  su- 
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Ereme  court  of  Missouri,  but  by  those  of  the 
i^best  Judicial  tri  bunal  of  Eausas.  Upon  this 
subject  the  Supreme  Court  of  the  United  States 
said  in  a  recent  case:  **The  question  of  the 
construction  and  effect  of  a  statute  of  a  state, 
regulating  assignments  for  the  benefit  of  credit- 
ors, is  a  question  upon  which  the  decisions  of 
the  highest  court  of  the  state,  establishing  a 
rule  of  property,  are  of  controlling  authority 
in  the  courts  of  the  United  States.  Brtufiear 
V.  West,  89  U.  a  7  Pet  80S,  615,  8  L.  ed.  801, 
804;  Mauey  y.  Allen  {'Allen  y.  Afasaey'l  84 
U.  S.  17  Wall.  861,  21  L.  ed.  542;  Llopd  v. 
P\ilUm.  91  U.  S.  479,  485,  28  L.  ed.  868,  865: 
Sumner  y.  Hicka,  67  U.  S.  2  Black,  582,  534, 

17  L.  ed.  856.  856;  Jaffrapv.  McGehee,  107  U. 
8.  861,  865,  27  L.  ed.  495,  496;  Petered,  Bain, 
138  U.  S.  670,  686. 88  L.  ed.  696.  702;  Jenche 
V.  Quidniek  Oo.  (^Randolph's  Executor  v.  Qvid- 
nick  Co,'),  185  U.  S.  457,  84  L.  ed.  200.  The 
decision  in  WhiU  y.  Gotzhausen,  129  U.  S.  829, 
82  L.  ed.  677,  construing  a  similar  statute  of 
Illinois  in  accordance  with  the  decisions  of  the 
supreme  court  of  that  state  as  understood  by 
this  court,  has  therefore  no  bearing  upon  the 
case  at  bar.  The  fact  that  similar  statutes  are 
allowed  different  effects  in  different  stales  is 
immaterial.  As  observed  by  Mr.  Justice  Field, 
speaking  for  this  court:  *The  interpretation 
within  the  jurisdiction  of  one  state  becomes  a 
part  of  the  law  of  that  state,  as  much  so  as  if  in- 
corporated into  the  body  of  it  by  the  legislature. 
If.  therefore,  different  interpretations  are  given 
in  different  states  to  a  similar  local  law.  that 
law  in  effect  becomes  by  the  interpretations, 
so  far  as  it  is  a  rule  for  our  action,  a  different 
law  in  one  state  from  what  it  is  in  the  other.' 
Christy  v.  Pridgeon,  71  U.  S.  4  Wnll.  196.  208, 

18  L.  ed.  822, 824.  See  also  Detroit  y.  Osborne, 
185  U.  8. 492. 34  L.  ed.  260:"  Union  Nat.  Bank 
▼.  Bank  of  Kansas  City,  186  U.  8.  228,  285,  84 
L.  ed.  841.  345. 

The  very  different  effect  which  similar  trans- 
actions have,  under  the  opposing  decisions  of 
the  courts  of  different  states  upon  the  yalidity 
of  chattel  mortgages,  executed  after  the  mort- 
gagor has  resolved  to  make  a  general  assign- 
ment, and  at  about  the  same  time  that  he 
makes  it,  is  well  illustrated  by  the  case  just 
cited,  which  is  based  on  the  decisions  in  Mis- 
souri, and  in  the  case  of  WhiU  y.  Cotzhausen, 
129  U.  8.  829.  82  L.  ed.  677,  which  rests  upon 
the  rulings  of  the  supreme  court  of  Illinois. 
In  the  former  case  preferences  are  sustained 
that  would  have  been  avoided,  if  they  had 
been  given  in  Illinois,  and  in  the  latter  case 
those  are  avoided  that  might  have  been  sus- 
tained under  the  decisions  in  MiBsouri.  Now, 
the  decisions  of  the  supreme  court  of  the  state 
of  Kansas  upon  the  question  under  considera- 
tion are  in  accord  with  those  of  the  supreme 
courts  of  Illinois,  Iowa,  Maine,  and  New  York. 
As  I  understand  them,  they  do  not  rest  upon 
the  proposition  that  preferences  made  by  an 
insolvent  debtor,  after  he  has  resolved  to  make 
an  asi^ignment,  are  void  because  he  or  his  pre- 
ferred creditors  intended  thereby  to  hinder,  de- 
lay, or  defraud  bis  other  creditors.  They  rest 
oo  the  ground  that  such  preferences  in  them- 
selves constitute  a  violation  of  the  letter  and 
spirit  of  that  provision  of  the  a.«:8ifrnment  law 
which  requires  the  as.Mgned  property  to  be  dis- 
tributed jttc?  rata  among  all  the  creditors  of  the 
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insolvent.  This  provision  is  as  much  violated 
when  preferred  cre<iitors  are  ignorant  as  when 
they  are  aware  of  the  intention  of  the  debtor 
to  immediately  follow  their  preferences  with 
an  assignment.  It  is  as  much  violated  when 
they  have  urged  the  insolvent  to  give,  them  the 
securities  as  when  he  has  done  so  voluntarily. 
It  is  as  much  violated  when  he  gives  the  pref- 
erences, and  they  accept  them  in  good  faith, 
with  the  intent  that  the  preferred  creditors 
shall  thereby  secure  the  payment  of  their  bona 
fide  claims,  as  when  the  debtor  and  the  credi- 
tors intend  to  delay  the  unsecured  creditors. 
The  question  under  this  statute  is  not.  What 
was  the  knowledge  or  the  intent  of  the  secured 
creditors?  Il  is  not  whether  the  debtor  or  the 
creditors  intended  by  the  preferences  to  hinder, 
delay,  or  defraud  unsecured  creditors,  but  the 
only  question  is.  Did  the  insolvent  debtor  con- 
template, and  intend  to  make,  the  assignment, 
when  he  was  making  the  preferences?  Did  he 
intend  to  dispose  of  his  property  when  he  en- 
tered upon  the  transaction  by  the  use  of  the 
instruments  which  gave  the  preferences  and 
the  assignment  which  immediately  followed 
them?  As  Judge  Love  well  said  In  deciding 
in  the  court  below  the  case  of  South  Branw 
Lumber  Co.  y.  Ott,  142  U.  8.  622,  630, 86  L.  ed. 
1186,  1139.  'The  intention  of  the  assignor 
must  be  the  true  and  guiding  principle  of  de- 
cision." A  careful  reading  of  the  opinions  of 
the  supreme  court  of  Elacsas  had  led  me  to  the 
conclusion  that  a  chattel  mortgage  in  that  state 
cannot  be  sustained  under  those  decisions  either 
on  the  ground  that  the  mortgagee  was  ignorant 
that  the  mortgagors  bad  resolved  to  make  a  gen- 
eral assignment  when  they  made  the  mortgage, 
or  on  the  ground  that  the  mortgagee  had  urged 
them  to  give  the  securities.  In  Wielh  Uardviare 
Co,  y.  Standard  Implement  Oo.  47  Kan.  428,  and 
in  Watkins  Nat.  Bank  v.  Sands,  47  Kan.  691, 
the  mortgagors  made  the  mortgages  just  before 
making  the  assignments.  The  preferred  credi- 
tors had  no  notice  or  knowledge  that  the  mort- 
gagors intended  to  make  general  assignments, 
and  they  had  not  pressed  them  for  payment  of 
their  debts,  nor  asked  for  security,  and  yet  the 
mortgages  were  set  aside  by  the  supreme  court 
of  Kansaa.  That  they  were  not  void  on  the 
ground  that  such  preferences  were  made  with 
intent  to  hinder,  delay,  or  defraud  creditors  is 
demonstrated  by  the  fact  that  the  o^urt  found 
in  the  latter  case  that  the  debts  securef^  were 
actual,  that  the  mortgages  and  the  assign ment 
were  made  in  good  faith,  and  that  for  this  rea- 
son an  attachment  could  not  be  sustained  on 
the  ground  that  the  debtor  intended  to  binder, 
delay,  or  defraud  bis  creditors;  and  yet  it  hekl 
that  the  mortgages  were  void,  that  they  gave 
no  preferences,  and  that  the  proceeds  or  the 
property  must  be  distributed  pro  rata  amons 
all  the  creditors  under  the  assignment.  47 
Kan.  598.  In  Jones  v.  Kellogg,  61  Kan.  263. 
274,  the  creditors  who  procured  one  of  the 
chattel  mortgages  upon  the  property  of  the 
debtor.presentS  their  claim  to  him,  and  de- 
manded payment  of  it,  or  security  for  it,  on 
November  17,  1886,  and  the  debtor  promised 
to  give  the  security  in  case  of  any  trouble.  On 
November  29,  1886,  he  made  a  chattel  mort- 
gage to  secure  this  claim  and  followed  it  with 
n  general  as.sign  men t.  which  he  made  on  the 
same  day.    Tue  supreme  court  of  Kansas  held 
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that  the  morfi;affe  was  voidable.  TbeopiDion 
discloses  the  fact  that  an  attempt  was  made  in 
that  case  to  distinguish  it  from  the  cases  cited 
from  47  Ean.  on  the  ground  suggested  in 
the  opinion  of  the  court  in  this  case,  namely. 
that  the  mortgage  was  not  Toluntariiy 
given.  The  court  answered  this  argument  in 
these  words:  **It  is  claimed  by  the  aefendants 
in  error,  plaintiffs  below,  that  the  mortgage 
i;iven  to  Charles  P.  Kellogg  ^  Co.  was  not 
given  by  Townley  of  his  own  volition  and  un- 
solicited, as  were  the  mortgages  mentioned  in 
the  cases  above  cited,  but  were  given  because 
of  importunities,  demands,  and  active  vigilance 
on  the  part  of  Charles  P.  Kellogg  &  Co. 
through  their  agents,  in  attempting  to  collect 
their  claim  or  to  obtain  security  thereon,  and 
because  of  a  promise  on  the  part  of  Townley, 
the  debtor,  made  several  days  before  the  execu- 
tion of  the  mortgage,  and  before  the  assign- 
ment was  contemplated,  to  give  security  upon 
the  claim  if  trouble  should  arise.  These  things 
are  not  thought  by  this  court  to  be  material, 
however,  for  the  reason,  among  others,  that  no 
intention  was  really  formed  oy  Townley  to 
execute  ony  mortgage  to  Charles  P.  Kellog? 
A  Co.  until  the  intention  was  also  formed  by 
him  to  execute  a  general  deed  of  assignment 
for  the  benefit  of  all  his  creditors.  When  the 
mortgage  was  executed,  it  was  not  the  carry- 
ing out  of  an  agreement  previously  entered 
into  between  the  parties,  upon  a  new  and  suf- 
ficient consideration  passing  at  the  time  when 
the  agreement  was  made,  and  an  agreement  in 
tended  to  be  fulfilled  by  one  of  the  parties  in 
executing  a  mortgage  to  the  other,  but  it  was 
simply  the  carrying  out  of  an  intention  formed 
at  the  very  time  that  another  intention  was 
also  formea,  tc)  execute  a  general  deed  of  as- 
signment. It  does  not  appear  that  anything 
was  said  prior  to  this  time  with  regard  to 
mortgages,  or  that  any  new  consideration 
passed  for  the  mortgages;  hence,  as  before 
*  stated,  the  mortgaires  must  be  considered  as 
void."    51  Kan.  278. 

In  view  of  these  decisions  and  the  rule  of 
the  Supreme  Court  of  the  United  States  that 
thev  constitute  the  law  of  the  state  of  Kansas 
which  the  national  courts  are  bound  to  enforce, 
I  am  of  the  opinion  that  the  chattel  mortgage 
in  this  case  should  be  set  aside  and  the  judg 
ment  which  sustains  it  should  be  reversed.    , 

Rehearing  denied. 


(Sixth  Circuit.) 

RICHMOND  &  IRVINE  CONSTRUCTION 
COMPANY,  ^jDp^.. 

RICHMOND.  NICHOLASVILLE,  IRVINE, 
A  BEATTYVILLE  RAILROAD  COM 
PANY  et  al.. 

And  Ten  Other  Casca. 

(31 U.  8.  App.  TOi.) 

il   The  fket  th>t  a  contract  company 


dominates  and  etmtrolm  a  railroad 
company  havioff  the  same  stookholdera  wiU 
not  make  Its  enga^ments  operate  In  leffal  ef- 
fect as  thoae  of  the  railroad  oompany  with 
respect  to  one  who  is  fully  aware  of  the  relations 
of  the  companies  when  maldnflr  a  contract  with 
the  former  for  work  on  the  railroad. 

8*  A  constraction  company  becomes  a 
■nbcontraetor*  and  not  an  orlg^inal 
contractor  with  a  railroad  company, 

when.  With  full  knowledge  tbat  a  contract  oom- 
pany is  unable  to  complete  the  work,  it  agrees 
with  it  to  do  so  for  an  aarreed  sum  in  cash  and 
bonds,  with  a  provision  that  It  shall  have  a  '*sub- 
contractor^s  lien,**  although  the  railroad  com- 
pany has  consented  to  the  subletting  of  the  con- 
tract, and  tbat  the  construction  oompany  shall 
have  a  contractor's  lien. 

8*  Payment  in  bonds  onder  a  contract 
by  an  embarrassed  railroad  contrao> 
tor  to  pay  a  constmetion  company  for 
completinir  the  contraet»  f  1  for  each  $1  ex- 
pended, and  an  equal  amount  in  bonds  of  the 
railroad  oompany,  which  were  worth  about  4D 
per  cent  of  their  face  value  when  the  contract 
was  made,  and  greatly  depreciated  thereafter, 
will  be  applied  ratably  on  the  lienable  and  non- 
lienable  expenditures,  and  the  part  applicable  to 
the  former,  like  other  paymenti  to  subcontract- 
ors, will  be  applied  on  the  eroets  of  the  claim  over 
the  security  of  the  subcontractor's  lien, 

4.  An  implied  promise  to  pay  interest 
after  a  specifled  date  is  made  in  a  contract 
iizing  the  time  of  payment  but  providing  that 
until  a  later  date  specifled  it  staall  bear  no  inter* 
est. 

6.  Money  expended  by  a  subcontractor 
in  paying  salaries  of  its  corporate  officers 
and  office  ezpeoses,  and  to  secure  a  guaranty  on 
its  contract  for  purchase  of  material,  will  not 
sustain  asut>oontraotor*B  lien. 

6.  Procorln^  rifghts  of  way  for  a  railroad 
is  not  the  furnishmg  of  materials  within  the 
meaning  of  a  lien  law. 

7.  Theair>*eed  contracti  price'  of  rall^ 
road  constmetion  payable  In  bondi*  should 
be  diminished  for  the  purpose  of  limiting  the 
amount  of  sabcontractor*Bllens  by  the  amount 
of  unpaid  Interest  which  the  contractor  bad 
agreed  to  pay  on  the  raitrocul  bonds  In  order  to 
maintain  the  credit  of  the  railroad  company 
until  after  completion  of  the  road. 

8.  Interest  on  overdne  claims  of  sub- 
contractors maybe  included  in  the  amount 
of  their  liens,  although  the  owner  of  the  prop- 
erty Is  insolvent  and  the  allowance  of  interest 
will  diminish  the  fund  applicable  to  Inferior 
liens. 

9.  A  lien  for  Itamishinff  new  material 
and  replacing  it  in  a  brid^^  cannot  be 
claimed  by  a  subcontractor  whose  employees  by 
negligence  had  made  the  new  material  and  work 


10.  liOffal  or  otber  services  rendered 
in  acqnirinflf  ri^^hts  of  way  for  a  railroad 
do  not  constitute  **servloeB**  within  the  meaning 
of  a  lien  law. 

11.  Failure  to  file  a  statement  of  lien  in 
'*ea^  county  in  which  the  labor  was  per- 
formed/' as  required  by  statute,  will  not  prevent 
enforcing  a  lien  for  the  proportionate  part  of  the 


NOTS.— As  to  the  control  of  one  corporation  by 
another,  see  Farmers*  Loan  ft  T.  Co.  v.  New  York 
ft  N.  R.  Co.  (N.  Y. )  M  L.  a  A.  78. 

As  to  the  parties  who  may  claim  liens  as  laborera. 
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etc,  see  note  to  Tod  v.  Kentucky  Union  R.  Go.  (C 
a  App.  6th  C.)  18  L.  B.  A.  305. 

For  the  effect  of  payment  to  contractors  or  sub- 
contractors as  affecting  Hens  of  subordinate  claims, 
see  French  v.  Bauer  (N.  Y.)  20  L.  B.  A.  660,  and  note. 
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labor  wblob  was  done  in  one  ooonty  In  which  It 
was  filed. 

18.  Mateiiftls  not  ftctnally  used  or  de- 
liTored  to  m  eoatraetor  are  not  **fur- 
nished**  for  the  purpoee  of  creating  a  Buboon- 
traotor*B  lien,  although  they  were  worihlew  for 
any  other  purpoee  and  were  prepared  for  the 
contractor  under  a  contract  which  he  broke  by 
refusing  to  accept  them,  t 

(May  7, 1808^) 

APPEALS  by  daimants  of  liens  upon  the 
property  of  the  Richmond,  Kicbolasyille, 
Iryioe,  &  Beattyyille  Railroad  Company  from 
a  decree  of  the  Circuit  Court  of  the  tJnited 
States  for  the  District  of  Kentucky  settling 
the  priority  of  the  liens  upon  funds  arising 
from  the  sale  of  the  road.  Modified  and 
affirmed^ 

Before  T(tfi  and  Lurtoiiy  Circuit  Judges, 
and  Setereru,  District  Judge. 

Statement  by  Lurton*  Circuit  Judge: 
These  were  appeals  in  the  suit  of  Centred 
TrvBt  Co.  V.  Biehmond,  N,  I.  dt  B.  R  Co.  68 
Fed.  Rep.  00,  seyerally  taken  by  the  Richmond 
A  Iryine  Construction  Co.,  L.  F.  Mann,  J.  E. 
Dougherty,  G.  W.  Goarley,  W.  B.  Smith,  D. 
Shannon  &  Co.,  J.  W.  Walker  and  others, 
John  Mitchell  &  Co.,  M.  A.  Sullivan,  Dicka- 
son  &  Crawford,  and  John  McLeod.  from  the 
decree  of  the  circuit  court  settling  the  priorities 
among  the  yarious  claimants  of  the  fund  aris- 
ing from  the  sale  of  the  railroad. 

Each  of  the  appellants  named  aboye  has 
prosecuted  a  separate  appeal.  The  general 
facts  out  of  which  the  questions  presented  by 
them  arise  have  been  stated  in  the  opinion  filed 
upon  appeal  of  Central  Trtut  Co.  v.  Richmond, 
N.  L  d  B.  B.  Co,  (being  No.  240  on  this 
docket)  68  Fed.  Rep.  90.  These  general  facts 
need  not  be  again  stated.  Many  of  the  ques- 
tions arising  upon  the  separate  assignments  of 
error  filed  by  the  several  appellants  are  fully 
covered  by  the  opinion  in  the  case  aboye  re- 
ferred to.  The  court,  in  this  opinipn,  will 
confine  itself  to  such  questions  as  were  not 
necessarily  involved  in  the  former  case. 

Mestre.  Stone  St  Suddaiht  for  ap- 
pellants: 

The  right  of  the  owner  to  pay  the  con- 
tractor without  seeing  the  subcontractor's 
claim  satisfied  is  suspended  during  the  whole 
time  within  which  the  act  gives  the  subcon- 
tractor the  right  to  file  a  lien. 

BaUou  y.  Black,  21  Neb.  181;  Covrtney  y. 
Insurance  Co.  of  N,  A.  49  Fed.  Rep.  809,  4  U. 
S.  App.  140;  Hatighorit  v.  Lindberg,  67  111. 
466;  Neil9on  y.  Iowa  Eastern  R,  Co.  AA  Iowa, 
71 :  dough  y.  McDonald,  18  Kan.  114. 

In  this  case  the  mortgage  itself  put  the 
mortgagee  upon  notice  that  the  road  was  not 
built  when  the  bonds  were  issued,  for  it  re- 
cites the  fact  that  the  road  is  to  be  built,  and 
when  the  bondholders  purchased  from  the 
contract  company  their  bonds,  tbey  were 
charged  with  notice  that  those  who  furnished 
the  materials  and  built  the  road  would  be  en- 
titled to  a  lien. 

Brooke  y.  Burlington  d  8,  W,  R.  Co.  101  U. 
S.  448,  25  L.  ed.  1067;  Van  Stone  y.  SttUweU  d 
B.  Mfg,  Co.  142  U.  S.   128,  85  L.  ed.   961; 
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Courtney  y.  Ineurance  Co.  ef  y.  A.  eupra. 
Phillips.  Mechanic's  Liens,  g  1;  Davie  y.  Bile 
land,  86  U.  S.  18  Wall.  659,  21  L.  ed.  969; 
Taylor  Y.  Burlington,  C.  RdM.  R.  Co.4J>i\\. 
575;  Benry  d  C.  Co.  y.  Evane,  97  Mo.  47,  8  L. 
R.  A.  882. 

Under  statutes  which  giye  the  subcontracton 
a  direct  lien,  the  amount  for  which  the  prop- 
erty may  be  charged  is  not  limited  by  the 
amount  that  may  be  due  from  the  owner  to  the 
contractor,  nor  does  it  in  any  way  depend 
upon  the  state  of  the  account  between  them. 

2  Jones.  Liens,  %  1804;  Bunter  y.  lYuekee 
Lodge  No.  U,  L  0.  0.  F.  14  Nev.  24;  i^eUa 
harger  y.    Thayer,  15  Kan.  619;  Delahay  y. 
Goldie,  17Kan.  268;  Cloughv.MeDonald,eupra, 

The  subcontractor  is  not  bound  by  the  terms 
of  the  original  contract. 

Benedict  y.  Hood,  184  Pa.  289;  Mvlrey  v. 
Barrow,  11  Allen,  152;  Bartman  y.  Berry,  56 
Mo.  487;  McLaughlin  v.  Reinhart,  54  Md.  71; 
Clough  y.  McDonald,  eupra. 

A  subcontractor  has  two  sources  of  payment. 
He  has  a  right  to  look  to  the  solyency  of  the 
original  contractor  for  payment,  and,  that  fail- 
ing, he  has  the  right  to  rely  on  bis  lien  against 
the  railroad. 

Phillips,  Mechanics'  Liens,  g  812. 

The  only  limitation  upon  the  right  of  the 
subcontractor  to  baye  his  lien  is  that  the  ag- 
gregate amount  of  the  liens  shall  not  exce^ 
the  contract  price  of  the  original  contractor. 

The  proper  construction  of  this  contract 
gave  to  the  railroad  company  the  right  of 
election  as  to  whether  it  would  pay  in  money 
or  in  the  securities,  and  whereyer  this  ri^ht  of 
election  on  the  part  of  the  debtor  exists,  den  it 
is  an  alternative  contract,  and  the  contract 
price  in  this  case  should  be  measured  in  money. 

Cleteland  d  P.  R  Co.  y.  Kelley,  5  Ohio  St 
180;  Roberts  v.  Beatty,  2  Penr.  &  W.  68,  21  Am. 
Dec.  417;  Farmerif  Loan  d  T.  Co.  y.  Canada  d 
at.  L.  R.  Co.  127  Ind.  250.  11  L.  R.  A.  740; 
Marlor  v.  Texas  d  P.  R.  Co.  21  Fed.  Rep.  383; 
Texas  dP.  RCo.  v.  Marlor,  128  U.  S.  687,  31 
L.  ed.  808. 

It  is  the  diity  of  the  debtor  to  seek  the  cxed- 
iter  for  the  purpose  of  paying  the  debt 

18  Am.  &  En£.  Enc.  Law,  p.  198;  Sanders 
y.  Norton,  4  T.  B.  Mon.  464. 

The  mere  agreement  of  the  owner  to  pay  the 
mechanic  in  securities,  which  If  deliyered  by 
the  owner  to  the  mechanic  would  preyent  a 
lien,  does  not  waive  a  lien  at  all. 

McMurray  y.  Brown,  91  U.  S.  267,  28  L. 
ed.  821;  Chicago  dA.  R  Co.  y.  Union  RoUsng 
MiU  Co.  109  U.  8.  708,  27  L.  ed.  1081;  Van 
Stone  y.  StiUweU  d  B.  Mfg.  Co.  142  U.  S. 
128,  85  L.  ed.  961;  Rettey  v.  Ward,  4  6. 
Greene,  21;  Phillips.  Mechanics'  Dens.  §  129: 
2  Jones,  Liens,  2d  ed.  g  1586. 

The  aggregate  amount  of  liens,  as  spoken  of 
in  the  2a  section  of  the  act  of  1888.  means  the 
liens  that  were  perfected  and  assoted  by  the 
subcontractors;  the  expression  in  the  stat- 
ute does  not  mean  the  mere  amount  of  work 
done  by  the  yarious  subcontractors. 

Othmer  Bros.  v.  Cltfton,  69  Iowa,  656. 

The  circuit  court  erred  in  refusing  to  allow 
any  of  the  lien  claimants  interest  on  their  de- 
mands. 

Henderson  Cotton  Mfg.  Co.  y.  Lowell  Machine 
Shops,  86  Ky.  668;  Young  y.  Oodbe,  82  U.  8. 
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16  Wall  603,  21  L.  ed.  250;  Mauachu$eiUBen. 
A9ao  y,  MOes,  187  U.  S.  689,  84  L.  ed.  884; 
Chicago  d  A,  R.  Co.  v.  Turrill,  101  U.  8. 
886.  26  L.  ed.  1009;  8need  ▼.  Wi9ter,  21  U.  S. 
6  Wheat.  090,  6  L.  ed.  717;  TTumoB  ▼.  West- 
ern Oar  Co.  149  U.  S.  95,  87  L.  ed.  668;  Will- 
iams ▼.  American  Bank,  4  Met  817;  Thomas  t. 
Minot^  10  Gray,  263;  Bowman  ▼.  Wilson,  2 
McCrary.  894;  1  Am.  Lead.  Cas.  516:  Sehvlts^s 
Appeal  11  Serg.  &R.  182;  11  Am.  <&  Eng. 
Enc.  Law.  p.  880:  Harmonson  ▼.  Wilson,  1 
Hughes,  207;  Bedfield  v.  Ystalyfera  Iron  Co. 
110  XT.  S.  174.  28  Led.  109. 

The  construction  compaDy's  MeD  was  that  of 
a  contractor — ^not  a  subcontractor. 

Beach.  Priv.  Corp.  §  295:  McDonald  v. 
Charleeton,  C.  dt  C.  R.  Co.  98  Tenn.  281; 
Central  Truet  Co.  v.  Bridges,  57  Fed.  Rep. 
76S,16  U.  8.  App.  115. 

Liens  might  be  claimed  for  amounts  ex- 
pended for  right  of  way. 

Protolt  V.  Chieaco,  R.  I.  dt  P,  R.  Co.  67 
Mo.  256.  69  Ma  683;  Qillison  y.  Savanvah  A 
a  R.  Co  1 8.  C.  N.  8.  178;  Walker  v.  Ware, 
H.  A  B.  R  Co.Ij.^  \  Eq.  195;  Rase  v. 
Adams,  18  Bush,  870:  Ky.  Gen.  8Ut.  g  24, 
art  1.  chap.  63,  p.  882. 

Attorneys  have  liens  for  legal  services  under 
the  statute. 

Phillips,  Mechanics'  Liens,  §  158;  Davis  v. 
Alvord,  94  U.  8.  545,  24  L.  ed.  283;  Flagstaff 
SilrerMift.  Co.  v.  CuUins,  104  U.  8. 178,  26  L. 
ed  704;  Stryker  ▼.  Cassidy,  76  N.  Y.  50,  82 
Am.  Rep.  262:  Gumey  v.  Atlantic  d  O.  W. 
R.  Co.  58  N.  Y.  858. 

Mr.  Ernest  MePherson  for  John  Mitch- 
ell &  Co.  appellants. 

Mr.  matthew  0*Doherty  for  D.'Shannon 
&Co. 

Mr.  Alexander  P.  Hmnphrey  for  J. 
W.  Walker. 

Mr.  St.  John  Boyle  for  Louisville  Trust 
Co. 

Mesers.  A,  E.  Richards  and  J.  B. 
Baskin  for  Central  Trust  Co. 

Lorton*  Circuit  Judge,  delivered  the 
cpinion  of  the  court: 

1.  One  of  the  principal  questions  presented 
by  the  appeal  of  the  Richmond  &  Irvine  Con- 
struction Com  pan  V  concerns  the  relation 
which  it  bears  to  the  appellee  the  Richmond, 
Nicholas vi lie,  Lrvine.  &  Beattyville  Railroad 
Company.  Its  contention  is  that  it  is  proper  I  v 
to  he  considered  as  a  contractor  with  the  rail- 
road company,  and  it  assigns  as  en  or  that  the 
circuit  court  did  not  so  hold,  instead  of  con- 
struing it  to  he  a  subcontractor  underthe  Ohio 
Valley  Improvement  &  Contract  Company. 
As  will  appear  more  full^  by  the  opinion  of 
the  court  heretofore  filed  m  the  case  of  Central 
Trust  Co.  V.  R'^hmond,  N.  T.  db  B.  R,  Co.  81  U. 
8.  App.  675,  the  Ohio  Valley  Improvement  & 
Contract  Company  had  contracted  with  the 
said  railroad  company  to  construct  and  equip 
the  entire  line  of  railroad  of  the  said  railroad 
company.  The  Ohio  Valley  Improvement  & 
Contract  Company,  hereafter  designated  as  the 
"Contract  Company,''  after  doing  the  larger 
part  of  the  woric  and  furnishing  the  greater 
part  of  the  materials  for  that  purpose,  &came 
uDaDcially  embarrassed,  and  unable  to  com 
plete  its  contract  without  assistance.    It  bad 
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agreed  to  construct  and  equip  the  said  line  of 
railroad  for  the  bonds  and  stocks  of  the  rail- 
road company.  Thus  all  the  assets  of  the 
railroad  company  had  either  been  paid  or 
pledged  to  it,  and  when  the  latter  became  un- 
able to  go  on  with  the  work  the  railroad  com- 
pany was  in  no  condition,  financially,  to 
complete  the  construction  itself.  In  this  situ- 
ation of  affairs  the  contract  company  entered 
into  an  agreement  with  the  appellant  the 
Richmond  &  Irvine  Construction  Company, 
hereafter  designated  as  the  "Construction 
Company,"  that  the  latter  should  complete  the 
work  of  construction  between  Itichmond  and 
Irvine.  Kentucky,  and  furnish  all  necessary 
materials.  It  also  agreed  to  purchase  and  bold 
certain  coupons  detached  from  the  bonds  of 
the  railroad  company,  which  coupons  the  con- 
tract company,  under  its  agreement  with  the 
railroad  company,  was  under  obligation  to  pay, 
and  to  purchase  and  hold  certain  subcon- 
tractors' lien  claims  due  by  the  contract  com- 
pany. The  agreement  between  the  construc- 
tion company  and  the  contract  company 
provided  that  the  former  should  have  a  sub- 
contractors' lien"  on  the  property  of  the 
railroad  company.  The  subscribed  capital 
stock  of  the  construction  company  was  esti- 
mated to  be  1200,000.  It  contracted  to  do 
work  and  furnish  materials  of  an  estimated 
value  of  not  more  than  $140,000,  and  to  expend 
the  balance  of  its  subscribed  capital  stock  iu 
the  purchase  of  the  coupons  and  "subcon- 
tractors' liens  designated  by  the  contract.  The 
contract  concluded  in  the  following  words: 

''And  said  contract  company  agrees  to  pay 
the  said  construction  company  for  said  work, 
mateiials,  and  such  claims  as  may  be  so  pur- 
chased, the  sum  |400,000,  to  be  paid  as  fol- 
lows: In  the  new  5  per  cent  first-mortgage 
bonds  of  said  railroad  company  the  sum  of 
$200,000  as  soon  as  the  bondiis  are  printed  and 
ready  for  delivery,  and  the  sum  of  $200,000  in 
money  due  and  payable  at  the  expiration  of 
thirty  days  after  the  track  of  said  railroad  is 
laid  and  completed  as  aforesaid  from  Rich- 
mond, Kentucky,  to  the  Kentucky  river,  op- 
posite Irvine,  Kentucky;  but,  should  said  sum 
not  be  paid  at  maturity,  the  same  shall  bear  no 
interest  until  January  1,  1892." 

It  was  signed  only  by  the  contract  company 
and  the  construction  company.  The  conten- 
tion of  appellant  that  this  contract  is  to  be 
construed  as  a  contract  of  the  railroad  com- 
pany, and  in  its  relation  as  that  of  an  original 
contractor,  is  based  upon  two  propositions: 

First.  It  contends  that  under  the  evidence  in 
this  case  the  contract  company  was,  in  legal 
effect,  the  railroad  company,  and  that  engage- 
ments made  by  it  were,  in  legal  effect,  engage- 
ments made  by  the  railroad  company.  In  sup- 
port of  this,  appellant  has  endeavored  to  show 
that  the  stockholders  in  each  corporation  were 
the  same,  and  that  the  contract  company  domi- 
nated and  controlled  the  railroad  company. 
The  contract  company  was  a  legal  corporation, 
wliolly  distinct  and  separate  from  the  railroad 
company.  The  fact  that  the  stockholders  in 
each  may  have  been  the  same  persons  does  not 
operate  to  destroy  the  legal  identity  of  either 
corporation.  Neither  does  the  fact  that  the 
one  corporation  exercised  a  controlling  influ- 
ence over  the  other  through  the  ownership  of 
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its  stock  or  tbrou<;li  the  identity  of  stock- 
holders, operate  to  make  either  the  agent  of  the 
other,  or  to  mcro^  the  two  corporations  into 
one.  There  is  no  pretense  of  any  fraudulent 
concealment  of  the  interest  of  the  one  corpora- 
tion in  the  other,  or  of  the  fact  that  the  per- 
sons controlling  the  one  corporation  likewise 
controlled  the  other.  The  otHcers  and  agents 
of  the  construction  company  were  fully  aware 
of  the  relations  which  existed  between  the  two 
companies.  They  also  knew  that  the  contract 
company  was  under  obligation  to  build  and 
equip  the  railroad  for  the  railroad  company. 
With  this  knowledge  of  the  relations  of  each 
corporation  to  the  other,  it  deliberately  entered 
into  a  contract  with  the  contract  company  to 
do  work  for  and  under  the  contract  company, 
as  a  subcontractor.  The  facts  of  this  case  are 
very  much  the  facta  which  appeared  in  the 
case  of  Central  Tnut  Co,  v.  Bridges,  6  C.  C. 
A.  589,  57  Fed.  Rep.  758.  16  U.  S.  App.  115. 
In  that  case  the  court  distinctly  held,  on  sub- 
stantially the  same  facts,  that  the  corporations 
were  to  be  treated  as  distinct  entities^  and  that 
neither  was  to  be  treated  as  the  agent  of  the 
other,  when  openly  contracting  for  itself,  and 
in  its  own  corporate  name. 

Second.  Appellant  also  rests  its  contention 
upon  the  legal  effect  of  the  action  of  the  board 
of  directors  of  the  railroad  company  contained 
in  certain  resolutions  found  upon  the  minutes 
of  the  board,  aa  follows: 

"Whereas,  the  Richmond,  Nicholas ville,  Ir- 
vine, &  Beattyyille  Railroad  Company,  herein- 
after designated  the  'Railioad  Company,'  is  in- 
formed by  the  Ohio  Yallev  Improvement  & 
Contract  Company,  hereinafter  designated  the 
'Improvement  Company,'  that  it  desires  to 
make  a  subcontract  with  the  Richmond  &  Ir- 
vine Construction  Company,  hereinafter  desig- 
nated the  'Construction  Company.'  subsian- 
tlally  as  follows,  to  wit:  First.'  That  said 
construction  company  will  finish  the  work  of 
construction  neces-sary  to  be  done  npon  the 
railroad  of  the  railroad  company  from  Ver- 
sailles to  Irvine,  according  to  the  construction 
contract  of  October  11,  1888,  which,  it  is  esti- 
mated, will  reouire  something  less  than  $140,- 
000.  Second.  That  said  construction  company 
shall  purchase  and  take  up  certain  lien  claims 
of  subcontractors,  now  existing  and  unpaid, 
for  work  heretofore  done  and  material  fur- 
nished on  the  line  of  the  railroad,  the  lien 
claims  to  be  purchased,  added  to  the  cost  of 
the  work  and  materials,  to  aggregate  $200,000. 
Third.  That  said  improvement  company  will 
pay  to  said  construction  company,  in  money, 
the  amount  so  paid  out  both  in  construction 
and  in  the  purchase  of  subcontractor's  lien 
claims,  amounting  in  the  aggregate  to  $200,000, 
and  will  pa^  to  the  said  construction  company, 
as  an  additional  consideration,  in  5  per  cent 
bonds  of  this  company,  an  amount  equal,  at 
par  value,  to  the  amount  of  money  to  be  bo 
paid  by  the  improvement  company  to  the  con- 
struction company.  Now,  be  it  resolved,  that 
the  Richmond,  Nicholasville,  Irvine,  &Beatty- 
ville  Railroad  Company  does  hereby  consent 
to  the  subletting  by  said  improvement  company 
to  said  construction  company  upon  substan- 
tially the  terms  above  mentioned,  and  con- 
sents, so  far  as  this  company  can  lawfully  do 
so,  that  said  construction  company  shall  have 
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a  contractor's  lien  upon  the  railroad  for  all 
work  done  and  material  furnished  and  claims 
purchased  as  above  mentioned." 

These  resolutions  do  not  operate  to  make  the 
railroad  company  a  principal  contractor,  within 
the  meaning  of  tlie  Kentucky  lien  act  of  March 
14,  1888,  being  §§  2492-2495,  Ky.  Stat.  1894. 
revised  by  Barbour  and  Carroll,  and  which  have 
been  fully  set  out  in  the  opinion  of  this  court 
filed  in  the  principal  case.  A  contractor, 
within  the  meaning  of  that  act,  is  one  who 
does  work  or  furnishes  material  for  the  owner, 
and  upon  a  contract  with  the  owner  for  the 
payment  of  the  contiact  price.  A  subcon- 
tractor, within  the  meaning  of  that  act,  is  one 
who  contracts  under  and  with  the  principal 
contractor.  Now,  not hing in  these  resolitions 
obligated  the  railroad  company  to  pay  the  con 
struction  company  for  the  work  and  materials 
which  it  was  to  do  and  furnish,  and  for  the 
lien  claims  which  it  was  to  purchase  and  hold. 
The  railroad  company  was  obligated  to  the 
contract  company  to  the  extent  of  the  contract 
price  mentioned  in  the  contract  between  them. 
The  labor  and  materials  which  the  oonstruc* 
tion  company  undertook  to  furnish  are  a  part 
of  the  same  labor  and  materials  which  the  con- 
tract company  had  agreed  to  furnish,  and  for 
which  the  railroad  company  was  bound  to  pay. 
There  is  nothing  in  these  resolutions  which  in- 
dicates that  the  railroad  company  intendeil  to 
personally  assume  liability  to  the  construction 
company.  The  language  that  '*it  consents,  so 
far  as  this  company  can  lawfully  do  so,  that 
said  construction  company  shall  have  a  coo- 
tractor's  lien  upon  the  railroad  for  work  done 
and  material  furnished  and  claims  purchased." 
implies  simply  a  lien  by  contract  In  oiber 
words,  it  amounts  to  nothing  more  than  this: 
That  if  the  railroad  company  has  the  power  to 
bind  its  i)roperty  by  a  lien  called  a  "con- 
tractor's lien,"  to  secure  the  i>ayment  of  an 
amount  agreed  to  be  paid  by  the  contract  com- 
pany, the  railroad  company  consents  that  its 
property  shall  be  thus  charged  with  such  alien. 
A  contractor's  lien,  per  se,  is  one  that  arises  by 
operation  of  law,  independently  of  the  express 
terms  of  any  contract.  It  springs  out  of  the 
obligation  to  pay  for  the  stipulated  labor  and 
the  promised  materials,  when  furnished,  pro 
vided  the  contractor  shall  give  the  notice  re- 
quired by  statute.  MeMurray  y.  Brown  ^  91 
U.  S.  266.  28  L.  ed.  824.  This,  at  most,  U  an 
agreement  for  a  lien  by  contract  No  lien  de- 
pendent upon  a  contract  for  a  lien  would  be 
effectual  as  against  mortgages,  or  the  liens  of 
contractors  or  subcontractors  created  by  the 
lien  statute.  We  agree  with  the  holding  of  the 
circuit  court  that  the  relations  which  ^existed 
between  the  Richmond  ft  Irvine  Construction 
Company  and  the  railroad  company  were  not 
those  of  contractor  and  owner,  but  of  subcon 
tractor  and  owner. 

2.  The  nineteenth  assignment  of  error  filed 
by  the  construction  company  presents  a  ques- 
tion concerning  the  application  of  a  payment 
of  pari  of  the  contract  price  in  railroad  bonds, 
made  by  the  contract  company  to  theconstnic- 
tion  company.  The  rule  in  regard  to  partial 
payments  made  by  the  contract  company  to  its 
subcontractors,  and  the  effect  of  such  pay- 
ments upon  the  lien  of  such  subcontractors,  is 
fully  stated  and  explained  in  the  opinion  filed 
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upon  tbe  qDestlons  involved  bv  the  appeal  of 
the  Central  Trust  Company,  81^.  8.  App.  676, 
and  need  not  be  bere  repeated.  That  rule  was 
applied  to  all  payments  made  to  subcontractors, 
except  only  the  construction  company.  The 
learned  district  judge  who  heard  this  case  in 
tbe  circuit  court  deemed  tbe  contract  between 
the  contract  company  and  tbe  construction 
company  so  peculiar  as  to  justify  a  departure 
from  the  general  rule  adopted  with  reference 
to  partial  pavments  made  to  other  subcon- 
tractors by  the  contract  company.  The  pe- 
culiarity of  that  contract  consisted,  not  only  in 
tbe  great  variety  of  things  which  tbe  construc- 
tion company  undertook  to  do,  but  in  the  odd 
way  in  which  the  price  was  to  be  fixed  which 
was  to  be  paid  for  all  its  undertakings.  The 
construction  company  was  a  corporation  or- 
ganized for  tbe  express  purp  ise  of  helping  the 
contract  company  out  of  its  difficulties.  It 
obligated  itself  to  do  all  that  the  contract  com- 
pany had  contracted  to  do,  and  had  not  done, 
on  that  part  of  the  road  between  Richmond 
and  Irvine,  Kentucky.  This  involved  the  ac- 
quirement of  rights  of  way,  grading,  track  lav- 
ing, bridge  and  depot  buildine,  the  furnish 
iDg  of  all  necessary  materials.  Including  steel 
rails,  etc.  The  contract  company  had,  as 
more  fully  appears  In  the  principal  opinion, 
obligated  itself  to  pav  the  interest  upon  the 
bonds  of  tbe  railroaa  company  during  con- 
struction, and  for  one  yemr  thereafter. .  It  owed 
a  great  deal  ol  money  to  subcontractors-  for 
work  finished  and  materials  furnished.  Its 
obligation  to  pay  matured  coupons,  and  to  pay 
subcontractors  having  liens,  had  to  be  provided 
for,  and  so  tbe  construction  company  under- 
took to  buy  and  hold  matured  coupons  not  ex- 
ceeding $12,000  in  par  value,  and  to  purchase 
and  hold  for  its  benefit  subcontractors'  lien 
claima  to  be  designated  by  the  contract  com- 
pany. The  total  capital  stock  of  the  construc- 
tion company  was  fixed  at  $200,000.  Of  this 
capital  it  undertook  to  use  $I40,000inexpendi- 
tnres  on  tbe  work  of  construction.  The  ex- 
penditures upon  this  account,  it  was  provided, 
should  include  "  the  actual  costs  and  expen- 
ditures "  on  account  of  labor  done,  materials 
furnished,  and  rights  of  way  acquired,  "in- 
cluding the  salaries  of  said  construction  com- 
pany's officers  and  aeents."  Tbe  remainder  of 
Its  capital,  estimated  at  $40,000,  was  to  be  ex- 
pended in  tbe  purchase  of  matured  coupons 
and  lien  claims.  Thus  it  was  contemplated 
that  the  construction  company  should  ac- 
tually expend  $200,000  for  the  benefit  of  the 
contract  company  in  the  completion  of  a  con- 
siderable part  of  the  work  undertaken  by  that 
company  for  the  railroad  company.  How  was 
it  to  be  compensated  for  this  use  of  its  capital? 
What  price  was  the  contract  company  to  pay 
for  all  tbe  undertakings  included  in  this  rather 
unusual  contract.  This  is  answered  by  the 
con  tract.  The  concluding  covenant  is  in  these 
words: 

And  said  contract  company  agrees  to  pay 
tbe  said  construction  company  for  said  work, 
materials,  and  such  claims  as  may  be  so  pur- 
chased, the  sum  of  $400,000,  to  be  paid  as  fol- 
lows: In  the  new  6  per  cent  first-mortgage 
bonds  of  said  railroad  company,  tbe  sum  of 
$200,000  as  soon  as  the  bonds  are  printed  and 
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ready  for  delivery,  and  tbe  sum  of  $200,000  in 
money  due  and  payable  at  the  expiraiion  of 
thirty  days  after  tbe  track  of  said  railroad  is 
laid  and  completed  as  aforesaid  from  Rich- 
mond. Kentucky,  to  the  Kentuckv  river,  op- 
posite Irvine,  Ejentucky,  but  should  said  sum 
not  be  paid  at  matuilty,  tbe  same  shall  bear  no 
interest  until  January  1,  1892. 

Subsequently,  on  February  7,  1891,  a  modi- 
fication of  the  contract  was  agreed  upon,  as 
follows: 

The   agreement   attached    hereto   between 

tbe  undersigned,  bearing  date  January , 

1891,  was  made  with  the  expectation  and  un- 
derstanding that  the  paid-up  capital  stock 'of 
the  Richmond  &  Irvine  Construction  Com- 
pany should  equal  the  sum  of  $200,000  in 
money  which  was  to  be  expended  In  the  prose- 
cution of  the  work  of  constructing  the  R. ,  K.  I. 
A  B.  R.  R.  and  the  purchase  of  the  lien 
claims  mentioned  in  said  contract.  Now,  this 
writing  witnesseth,  that  if  the  said  paid-upcap- 
ital  stock  should  fall  short  of  the  said  $200,000, 
then  the  Richmond  A  Irvine  Construction 
Company  shall  onlv  be  paid  under  said  con- 
tract an  amount  of  bonds  equal  to  said  paid-up 
capital  stock,  and  a  like  amount  in  money. 
In  testimony  whereof,  we  have  hereunto  sub- 
scribed our  names,  this  the  7th  day  of  Feb- 
ruary, 1891. 

The  capital  expended  did  in  fact  fall  short 
of  that  anticipated,  and  the  bond  payment 
made  by  the  contract  company  was  correspond- 
ingly reduced.  This  agreement  comes  at  last 
to  this:  that  in  place  or  agreeing,  in  the  first 
instance,  upon  a  definite  price  to  be  paid 
for  what  the  construction  company  agreed 
to  do  and  expend,  the  parties  to  that  contract 
agreed  that  the  price  to  be  paid  should  be 
t'lc  actual  amount  of  the  cash  expen- 
ditures plus  tbe  value  of  an  equal  amount 
of  securities,  which,  as  shown  by  the  mas- 
ter's report,  were  worth  40  per  cent  of  their 
^ue.  This  arrangement  settled  definite- 
ly the  profit  allowed  the  construction  com- 
pany upon  its  entire  outlay,  provided  the 
whole  of  the  price  should  be  paid  or  col- 
lectible. The  contract  may  have  been  a  hard 
bargain,  as  between  tbe  contracting  corpora- 
tions, and  this  view,  in  part,  may  account  for 
the  exceptional  rule  enforced  in  regard  to  the 
application  of  the  partial  pavment  so  as  to  re- 
duce tbe  amount  of  its  lienable  claim,  as  well 
as  the  amount  of  its  pro  rata  enforceable 
against  tbe  property  of  Uie  railroad  com  pan  v. 
On  the  other  hand,  it  is  to  be  remembered,  in 
mitigation,  that  this  profit  was  more  apparent 
than  real.  The  market  value  of  the  bonds 
rapidly  depreciated  after  their  delivery,  and, 
when  these  suits  were  instituted,  had  dieclined 
to  perhaps  15  per  cent  of  their  par  value. 
There  was  no  probability  of  the  payment  of 
the  cash  part  of  the  contract  price,  except 
through  the  enforcement  of  the  statutory  lien. 
The  cost,  delay,  and  uncertain  result  of  a  suit 
enforcing  such  a  lien,  as  well  as  the  uncertain 
and  speculative  value  of  the  paymentin  bonds, 
were  proper  matters  to  be  taken  into  consid- 
eration in  fixing  tbe  gross  price  to  be  paid  for 
all  the  construction  company  undertook  to  do 
and  expend.  Tbe  contract  was  one  which  did 
not  affect  the  legal  liability  of  the  railroad 
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compaDY,  Dor  did  it  subject  its  property  to  any 
iarcrer  lien  than  wae  already  fastened  upon  iL 
It  bad  an  indirect  efiPect  due  to  tbe  fact  tbat 
the  railroad  company  had  already  paid  the 
contract  company  more  than  its  ratable  share 
in  tbe  original  contract  price,  and  so  it  indi- 
recUv  affected  the  holders  of  the  mortsage 
bonds,  and  of  subcontractors'  lien  claims. 
But  this  indirect  effect  would  result  from  any 
unwise  subcontract  made  by  the  principal  con- 
tractor. In  the  absence  of  intentional  fraud, 
such  indirect  oonsMuenoes  are  not  matters  of 
which  the  parties  ailected  can  complain.  What 
the  court  was  called  upon  to  do  was  to  ascer- 
tain the  contract  price  due  from  the  principal 
contractor  to  each  subcontractor,  eliminate 
from  that  so  much  of  the  price  as  was  for 
work  or  expenditures  nonlienable  under  the 
statute,  and  then  ascertain  the  pro  rata  of  tbe 
original  contract  price  properly  earned  by  each 
subcontractor.  The  mere  hardens  of  the  bar- 
pain  between  the  principal  contractor  and  its 
subcontractors,  not  amounting  to  a  fraud  upon 
other  lienors  or  the  railroad  company,  should 
have  DO  effect  in  determining  the  pro  rata  of 
each  subcontractor  in  the  original  contract 
price.  The  first  direction  in  the  decree,  for  an 
apportionment  of  the  bond  payment  ratably 
between  so  much  of  the  claim  of  tbe  construc- 
tion company  as  was  entitled  to  the  benefit  of 
the  statutory  lien  and  that  which  was  non- 
lienable, seems  to  be  justified  by  tbe  terms  of 
the  contract,  and  is  therefore  affirmed.  In 
substance,  that  agreement  was,  tbat  for  each  $1 
of  money  expended,  the  contract  company 
would  pay  $1  in  money  and  ft  in  bonds.  The 
bond  payment  must  be  treated  as  having  been 
made  ratably  upon  the  lienable  and  nonlien- 
able expenditures.  But  so  much  of  the  de- 
cree as  directed  that  that  part  of  the  t)ond 
payment  applicable  to  its  lienable  claim 
should  be  again  prorated  between  tbat  part  of 
its  lienable  claim  as  was  in  excess  of,  and  so 
much  of  it  as  was  within  its  pro  rata  share 
of,  the  original  contract  price,  was  erroneous. 
We  see  no  reason  for  applying  that  pavment 
in  any  other  manner  than  was  adopted  with 
reference  to  other  subcontractors'  liens. 

8.  The  same  appellant  assigns  as  error  that 
the  court  disallowed  interest  on  its  pro  rata, 
except  from  the  date  of  tbe  decree.  We 
think  this  was  error.  The  agreement  between 
tbe  contract  company  and  the  construction 
company  provided  tbat  the  actual  cost  of 
work  and  labor  and  expenditures  for  material, 
etc.,  made  by  the  construction  company  for 
the  contract  compuny  should  be  **payable  at 
the  expiration  of  ibirty  days  after  tbe  track  of 
said  railroad  is  laid  and  completed  as 
aforesaid  from  Richmond,  Kentucky,  to  the 
Kentucky  river,  opposite  Irvine,  Kentucky, 
but  should  said  sum  not  be  paid  at  maturity, the 
same  shall  bear  no  interest  until  January  1, 
1892."  We  think  this  is  an  express  contract 
for  pa}inent  upon  the  completion  of  the  work, 
and  an  iuiplied  promise  to  pay  interest  from 
and  after  January  1,  1892.  Bedfield  v.  Tstnl 
Ufera  Iron  (Jo.  llO  U.  S.  176,  28  L.  ed.  110. 
Under  this  contract  th's  appellant  should  have 
been  allowed  interest,  in  accordance  with  the 
terms  of  tbe  contract,  after  January  1,  1892. 

4.  Tbe  contract  between  the  construction 
company  and  the  contract  company  provided 
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for  the  doing  of  many  things,  and  the  expen- 
ditures of  money  on  many  accounts,  which 
the  circuit  court  held  were  not  lienable  mat 
ters.  All  these  expenditures  made  by  the  con- 
struction company,  and  which  were  excluded 
from  the  lienable  claim  of  that  company,  were 
made  matters  of  exception  to  the  report  of  tbe 
special  master,  and  the  ruling  of  the  ooun 
thereon  has  been  assigned  as  error.  We  are 
of  opinion  that  the  court's  ruling  was  correct, 
with  respect  to  each  and  all  of  these  mailers 
thus  excluded  from  the  lienable  claim.  Money 
paid  for  purchase  of  rights  of  way  is  neither 
work  nor  material,  within  the  meaning  of 
the  lien  act.  Neither  is  money  expended  in  the 
payment  of  the  salaries  of  the  president  of  the 
construction  company  and  its  other  general  of 
ficers,  although  properly  chargeable  to  the  con- 
tract company,  as  between  it  and  the  construe 
tion  cootpany.  Nor  were  the  expenses  of  the 
construction  company  for  stationery,  and  like 
office  material,  lienable  claims.  The  construc- 
tion company  paid  $2,846.29  to  a  trust  com 
panv  to  secure  its  guaranty  upon  a  contract 
madfe  by  the  construction  company  for  tbe 
purchase  of  steel  rails.  Appellant  insists  that 
this  expenditure  constitutes  a  part  of  the  actual 
cost  of  the  steel  rails  which  it  had  contracted 
to  furnish  for  the  completion  of  the  road.  We 
think  that  that  expenditure  was  one  resulting 
alone  from  its  own  want  of  sufficient  cash  cap 
ital,  or  its  own  insufficient  credit,  and  that  no 
such  expenditure  was  within  the  meaning  or 
spirit  of  the  contract  between  it  and  the  con- 
tract company.  If  its  own  capital  or  credit 
had  been  sufficient,  no  aucb  expense  need  have 
been  incurred;  and  tbe  contract  makes  no  pro 
vision,  directly  or  indirectly,  for  compen.^^ating 
the  construciiun  company  /or  expenses  directly 
due  to  its  own  insufficient  capital  or  credit. 
The  construction  company  paid  out  some  $10. 
000  for  legal  expenses  incurred  in  purchasing 
or  condemning  rights  of  way.  Tbe  court  held 
such  expenditures  were  not  lienable.  There 
was  no  error  in  this,  for  two  reasons:  First, 
because  the  furnishing  of  rights  of  way  ia  not 
the  furnishing  of  "materials,"  within  the  mean 
ing  of  the  lien  act;  second,  legal  services  ren- 
dered by  counsel  are  not  "labor,"  within  the 
meanmg  of  the  lien  statute. 

5.  Each  of  the  appellants  has  filed  nu- 
merous assignments  of  error  touching  the  im- 
proper exclusion  of  itemsof  expenditure  which 
it  is  now  insisted  should  have  been  included  in 
ascertaining  the  total  original  contract  price 
entitled  to  tbe  statutory  lien,  and  to  be  prorated 
among  all  who  contributed  to  the  proper  work 
of  construction.  It  is  sufficient  to  say  that  we 
have  given  careful  attention  to  tbe  various  as 
signments  and  the  evidence  relating  to  tbem 
upon  which  this  class  of  objections  to  the  de 
cree  have  been  presented  to  this  court,  and  we 
find  that  none  of  the  assignments  of  error  to 
tbe  manner  in  which  the  original  contract 
price  was  ascertained  are  well  taken.  The  de- 
duction from  the  gross  contract  price  of  a  sum 
regarded  as  necessary  on  the  evidence  for  the 
completion  of  the  railroad  seems  to  us  to  be 
well  supported  by  the  weight  of  proof.  Error 
has  been  assigned  because  of  an  alleged  errone- 
ous deduction  from  the  gross  contract  price  od 
account  of  the  agreement  of  the  contract  com- 
pany to  pay  the  interest  upon  the  bonds  of  the 
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railroad  company  during  its  construction,  and 
two  instalments  after  the  completion,  of  the 
road.  We  are  of  opinion  that  the  ruling  of 
the  circuit  court  upon  this  point  was  correct. 
It  was  very  essential  to  the  contract  company 
that  the  interest  upon  the  bonds  should  be  pro- 
Tided  for  during  construction,  and  for  such  a 
period  thereafter  as  it  was  reasonable  to  pre 
aume  that  the  earnings  of  the  road  woula  be 
insufflcient  to  pay.  Ab  the  prospective  owner 
of  the  bonds  to  be  issued,  it  was  directly  in- 
terested in  the  maimenance  of  the  credit  of  the 
railroad  company.  And  so  much  of  the  coo- 
tract  as  obligateid  the  contract  company  to 
maintain  the  credit  of  the  railroad  company 
seems  to  have  been  based  upon  this  obvious 
proposition.  ThiA  agreement  was  not,  in  our 
judgment,  at  all  dependent  upon  the  operation 
of  the  road  as  completed  by  the  Louisville 
Southern  Railroad  Company.  It  was  an  ab 
solute  contract  to  pav  accrumg  interest  for  the 
time  indicated,  and  formed  a  considerable  ele 
roent  in  the  determination  of  the  contract  price. 
The  interest  unpaid  was  properly  deducted 
from  the  contract  price,  and  all  the  assign 
ments  of  error  relating  thereto  are  overruled. 
0.  The  decree  allowed  none  of  the  subcon 
tractors  interest  except  from  the  date  of  the 
final  decree.  This  lias  been  assigned  as  error. 
We  have  already  passed  upon  ibis  matter,  so 
far  as  the  construction  company  is  interested. 
The  disallowance  of  interest  seems  to  have  been 
based  upon  the  assumption  that  there  was  no 
contract  between  the  contract  company  and 
the  subcontractors  for  the  payment  of  interest, 
and  that  the  allowance  of  tnierest  upon  such 
claims,  in  the  absence  of  a  local  statute,  was 
within  the  sound  discretion  of  the  court.  The 
court  seemed  also  to  attach  importance  to  (be 
fact  that  the  litigation  which  has  resulted  in 
delay  was  not  vexatious,  but  necessary  for  the 
proper  marshaling  of  liens.  The  question  di- 
vides itself:  First,  is  interest  properly  allow- 
able as  between  the  contract  company  and  its 
subcontractors?  Second,  is  there  any  reason 
which  should  move  the  conscience  of  a  chan- 
cellor to  disallow  interest  because  of  its  indi 
rect  effect  upon  the  rights  of  another  class  of 
creditors?  In  general  terms,  it  may  be  stated 
that  the  contracts  between  the  contract  com- 
pany and  its  subcontractors  provided  for  pay- 
ments of  a  proportionate  part  of  the  contract 
price  on  monthly  estimates  as  the  work  pro- 
gressedy  and  for  payment  of  all  balances  due 
on  the  completion  of  the  work.  There  seems 
D^ver  to  have  been  any  serious  controversy  as 
to  these  balances  due  to  subcontractors,  ex- 
cept in  regard  to  a  claim  for  so  called  extra 
work  and  materials  asserted  bv  the  appellant 
Walker  and  others.  Their  claims  were  not 
paid  because  the  contract  company  was  unable 
to  pay  them,  and  not  because  it  disputed  its 
liability.  As  between  t^ie  contract  com- 
pany and  the  subcontractors,  there  can 
be  no  serious  contention  but  that  interest 
should  be  paid  from  and  after  the  completion 
of  the  work  and  the  filing  of  their  lien  notices 
as  required  by  statute.  That  filing  is  the  full 
equivalent  of  the  rendition  of  a  stated  account. 
In  the  case  of  laung  v.  Oodbe,  82  U.  S.  15 
Wall.  565,  21  L.  ed.  261,  the  court  said  with 
regard  to  the  allowance  of  interest  upon  an 
open  account:  *'  If  a  debt  ought  to  be  paid  at 
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a  particular  tune,  and  ia  not,  owing  to  fhe  de- 
fault of  the  debtor,  the  creditor  is  entitled  to 
interest  from  that  time  by  way  of  compensa- 
tion for  the  delay  in  payment.  And  if  the  ac- 
count be  stated,  as  the  evidence  went  to  show 
was  the  case  here,  interest  begins  to  run  at 
once.* 

This  rule  announced  by  the  Supreme  Court 
of  the  United  States  seems  to  be  in  entire  ac- 
cord with  the  latest  utterances  of  the  supreme 
court  of  the  state  of  Kentucky.  In  the  case  of 
Hendtnon  Cotton  Mfq,  Co,  t.  LowXl  MncK\n€ 
ShopB,  86  Ky.  668,  675,  the  court  said,  con- 
cerning the  allowance  of  interest  upon  an  ac- 
count for  machinery  sold  and  payable  at  a 
definite  time  by  agreement  of  the  parties: 
**The  true  ground  upon  which  to  put  the  al- 
lowance of  interest  is  the  fault  of  the  party  who 
is  to  pay  the  debt.  If  he  has  made  default  of  pay- 
ment, then,  ex  ctquo  et  bono,  he  should  reim- 
burse the  creditor  for  keeping.him  out  of  the 
use  of  his  money.  He  should  render  an  equiv- 
alent for  the  use  of  what  is  not  his  own.  If 
there  be  a  specified  time  for  pavment,  and  a 
failure  to  then  pay,  or  a  demand  of  payment 
of  a  liquidated  claim,  and  default,  then  the 
debt  should,  as  a  matter  of  law,  bear  interest 
from  the  time  of  such  failure.  This  is  the 
current  of  authority,  and  it  is  supported  by 
both  right  and  reason  " 

Neither  is  there  anything  in  the  case  of  Red- 
field  v,  Tstalyfera  Iron  Co,  110  U.  8.  174,  28 
L.  ed.  109;  or  Thomas  Y,  Western  Car  Go.  149 
U.  S.  116,  37  L.  ed.  670,  which  conflicts  with 
the  doctrine  as  stated  in  Youngs,  Oodbe  and 
Henderson  Cotton  Mfg.  Co,  v.  Loioell  Machine 
Shops,  cited  above.  In  Redfield  v.  Ystalyfera 
Iron  Co.  Mr.  Justice  Matthews,  in  discussing 
this  question,  said,  fof  the  court:  "lotercat  is 
given  on  money  demands  as  damages  for  de- 
lay in  payment,  being  just  compensation  to  the 
plaintiff  for  a  default  on  the  part  of  his  debtor. 
Where  it  is  reserved  expressly  in  the  contract, 
or  is  implied  bv  the  nature  of  the  promise,  it 
becomes  part  of  the  debt,  and  is  recoverable  as 
of  right;  but  when  it  is  given  as  damages,  it  is 
often  matter  of  discretion.  In  cases  like  the 
present  one,  of  recoveries  for  excessive  duties 
paid  under  protest,  it  was  held  in  Erskine  v. 
Van  ArsdaU,  82  D.  8.  15  Wall.  75,  21  L.  ed. 
63,  that  the  jury  might  add  interest,  the  plain- 
tiff ordinarily  being  entitled  to  it  from  the  time 
of  the  illegal  exaction.  But  where  interest  is 
recoverable,  not  as  a  part  of  the  contract,  but 
by  way  of  damages,  if  the  plaintiff  has  been 
guilty  of  laches  in  unreasonably  delaying  the 
prosecution  of  his  claim,  it  may  be  properlv 
withheld.  Bann  v.  Dalzell,  3  Car.  A  P.  876; 
Neioell  V.  Keith,  11  Vt.  214;  Adams  Exp,  Co. 
y.  Milton,  11  Bush,  49." 

In  Thomas  v.  Western  Car  Co.,  heretofore 
cited,  there  seems  to  have  been  no  definite  tinie 
affreed  upon  as  to  payment,  and  interest  was  dis- 
allowed because,  as  the  court  said,  tbe  delay  in 
payment  ''was  occasioned  by  resisting  demands 
made  by  the  car  company,  which  the  result  of 
the  litigation  shows  were  excessive,  if  not  ex- 
tortionate." The  contract  company  was  in  de- 
fault, and  interest  is  properly  allowable  from 
the  time  it  failed  to  pay  according  to  its  prom- 
ise, by  way  of  compensation  for  the  delay  In 
payment.  Neither  is  there  anything  in  the 
fact  that  the  railroad  company  is  insolvent,  nor 
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in  the  fact  that  the  allowance  of  iDtereat  will 
diminish  the  fund  to  which  the  hondholders 
may  look  for  the  payment  of  their  bonds.  The 
lan/suaee  relied  upon  in  support  of  the  decree 
disallowing  interest,  from  the  opinion  in 
Thomas  ^,  western  Car  Co.,  that  "as  a  general 
rule,  after  property  of  an  insolvent  passes  into 
tbe  hands  of  a  receiver,  or  of  an  assignee  in  in- 
solvency, interest  is  not  allowable  on  tbe  claims 
acainst  the  funds,"  was  not  a  point  upon  which 
tbat  case  turned,  and  was  doubtless  intended 
to  apply  only  to  a  case  where  the  fund  is  in- 
sufficient to  pay  all,  and  tbe  creditors  are  all  of 
the  same  rank,  as  in  the  distribution  of  the  as- 
sets of  an  insolTent  bank,  as  in  United  States^ 
Wlnte,  ▼.  Knox,  111  U.  8.  784,  28  L.  ed.  e03, 
and  Chemical  Nat,  Bank  v.  Armstrong,  8  C.  C. 
A.  155,  59  Fed.  Rep.  872,  16  U.  8.  App.  465, 
28  L.  R.  A.  281.  This  is  not  a  case  of  the  dis 
tribution  of  an  insufQcient  fund  among  lienors 
of  the  same  rank.  The  lien  claims  of  the  sub- 
contractors are  bv  the  statute  preferred  over 
the  mortgage,  and  the  bondholders  are  entitled 
only  to  that  which  remains  after  senior  liens 
are  satisfied.  If  interest  is  properly  due,  as  be- 
tween creditor  and  debtor,  the  interest  is  Just 
as  much  a  part  of  the  principal  claim  as  tbe 
principal  thereof.  A  like  controversy  arose  in 
the  case  of  Central  Tnui  Co.  v.  Condon  (de- 
cided by  this  court  March  5,  1895),  81  U.  8. 
App.  887,  67  Fed.  Rep.  84.  There,  as  here, 
the  contest  was  between  subcontractors  and 
mortgage  creditors.  The  distinctions  between 
the  two  cases  is  that,  under  the  Tennessee 
statute  construed  in  tbat  case,  the  lien  of  the 
subcontractor  was  derived  from,  and  subordi- 
nate to,  the  lien  of  the  contractor,  and  bis  re- 
covery against  the  property  of  the  owner  was 
limited  to  such  sum  as  might  be  found  due  the 
principal  contractor  at  the  time  the  several  sub- 
contractors' liens  accrued.  The  question  in 
tbat  case  was  as  to  the  extent  of  the  liability  of 
the  railroad  property  to  the  contractor.  Judge 
Taf  t,  who  delivered 'the  opinion  of  the  court  in 
tbat  case,  concerning  these  subcontractors' 
liens,  said:  '*They  were  liens  superior  to  the 
bonds.  They  should  bear  interest,  or,  what  is 
the  same  thing,  the  fund  from  which  they  are 
payable  should  bear  interest  until  paid.  Tbe 
security  and  priority  of  the  lien  attach  as  well 
to  interest  as  to  principal.  The  aggregate  of 
the  subcontractors'  claims  exceeds  by  at  least 
50  per  cent  the  sum  due  Eager,  even  with  in- 
terest, so  that  In  the  distribution  no  interest 
need  be  calculated  on  the  claims  after  Decem- 
ber 15,  1890,  for  the  share  applicable  to  each 
will  not  be  varied  by  adding  interest  to  all 
claims  for  the  same  period  from  December  15, 
1890,  to  the  date  of  the  decree.  But  the  limit 
in  the  aggregate  of  the  liens  fixed  on  the  prop- 
erty must  be  increased  by  interest  until  satis- 
faction. This  is  not  a  case  where  tbe  distribu- 
tion is  to  be  made  pro  rata  between  the  lien- 
holders  and  the  bondholders,  in  which  case,  of 
course,  interest  is  not  to  be  calculated  upon  the 
claims  after  the  time  of  the  sequestration  of 
the  property  for  sale  and  distribution,  so  long 
as  the  claims  cannot  be  paid  in  full.  Chemical 
Nat.  Bank  v.  Armstrong^  16  U.  8.  App.  465, 
8  0.  C.  A.  155,  59  Fed.  Rep.  872,  28  L.  R.  A. 
281.  In  tbe  distribution  of  the  proceeds  of  a 
common  security  between  liens  of  different 
priorities,  we  know  of  no  principle  by  which 
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interest  caii  be  stopped  on  the  amount  of  the 
superior  lien  until  its  satisfaction.  As  between 
the  bondholders  and  the  lienholders,  the  lien- 
holders  are  entitled  to  interest  to  the  day  of 
payment,  and  the  decree  should  therefore  in- 
clude interest  on  the  amount  herein  found  due 
Eaerer  from  December  16, 1890,  until  it  shall  be 
entered." 

One  error  assigned  by  appellant  Walker  and 
others  needs  to  be  especially  noticed.  J.  W. 
Walker  had  a  contract  with  the  contract  com- 
pany for  the  erection  of  four  bridges,  for 
which  he  was  to  receive  the  sum  of  $146,200. 
One  of  tbese  bridges  was  known  as  the 
"Marble  Creek  Bridge."  and  its  price  was  to 
be  $37,000.  During  the  erection  of  this  bridge 
a  large  portion  of  it  fell  into  a  deep  ravine, 
destroying  or  seriously  damaging  a  ]ar<^  part 
of  the  material  which  had  b^n  placed  in  the 
incompleted  structure.  New  material,  of  the 
value  of  $15,828.62,  was  furnisbed  by  Mr. 
Walker,  and  replaced  in  tbe  bridge.  Tbe 
court  declined  to  allow  Chis  claim,  being  of 
opinion  tbat  the  loss  should  fall  upon  him,  and 
not  upon  the  contract  company,  nor  upon  the 
railroad  company.  The  cause  of  the  accident 
is  unexplained.  The  employees  of  the  bridge 
contractor  were  in  the  eiclusive  control  of  tbe 
work.  The  bridge  fell,  not  from  any  violent 
storm,  or  by  reason  of  any  extraordinary  nat- 
ural cause.  The  clear  inference  is  that  it  fell 
by  reason  of  defective  engineering;  that  it  was 
insufficiently  supported,  or  subjected  by  the 
bridge  builders  to  some  unnecessary  strain. 
Appiellant  insists  that  he  should  be  reimbursed 
for  the  new  material:  First.  Because  he  al- 
leges tbat  the  contract  company  agreed  to  re- 
imburse him  for  the  material  destroyed  by  the 
falling  of  this  bridge.  We  quite  agree  with 
the  master  and  the  district  judee  who  tried  this 
case,  that  appellant  did  not  successfully  sus- 
tain his  contentions  to  an  agreement  to  reim- 
burse him  for  the  new  material  necessitated  by 
the  falling  of  the  bridge.  Second.  He  in- 
sists that  the  title  to  the  material  damaged  or 
destroyed  was  in  the  contract  company,  and 
that  therefore  it  ought  to  sustain  the  loss.  This 
contention  Is  bottomed  upon  the  fact  that  the 
agreement  provided  for  tbe  payment  of  tbe 
contract  price  in  instalments,  as  the  material 
was  delivered  on  tbe  ground,  leas  10  per  cent 
of  the  value  thereof.  The  contract  concluded 
as  follows: 

The  balance  of  the  contract  price  tor  each 
structure,  including  the  10  per  cent  reserved 
on  the  monthly  estimates,  is  to  become  due 
and  payable  as  each  stmctureiscompletiHl  and 
inspected  and  approved,  according  to  both  spe- 
cifications attached  hereto.  As  payments  are 
made  upon  the  material,  the  title  to  the  same 
is  in  become  vested  pro  rata  in  the  party  of  the 
second  part.  , 

The  proof  fails  to  show  that  the  material  was 
in  fsct  paid  for  as  delivered,  to  any  consider- 
able extent.  But  we  are  of  opinion  that,  even 
if  the  material  had  been  in  part  paid  for.  so 
that  the  title  had  vested  in  proportion  to  the 
payments  in  the  contract  company,  under  the 
circumstances  of  this  case  the  appellant  ought 
not  to  be  allowed  to  recover  tbe  value  of  this 
material  destroyed  by  an  accident  for  which 
his  own  employees  were  manifestly  respon- 
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Bible.  The  most  he  could  claim,  uoder  any 
coDsideration,  would  be  that  each  of  the  cod- 
tractincT  parties  should  share  the  loss  in  the  pro* 
portion  that  they  held  title  to  the  material  de- 
stroyed. The  burden  was  certainly  put  upon 
appellant  to  establish  the  extent  of  bis  claim. 
This  he  has  not  done.  But  upon  the  ground 
first  indicated,  to  wit,  that  the  accident  was 
the  result  of  the  negh'gence  of  the  bridge  con- 
tractor, and  was  not  contributed  to  or  brought 
about  by  any  fault  or  neglect  of  the  contract 
company  whatever,  the  loss  ought,  therefore, 
to  fall  upon  the  party  responsible  for  the  acci- 
dent. 

The  appeals  of  G.  W.  Qourley,  W.  B.  Smith, 
C.  F.  &  A.  R.  Bumam,  J.  W.  Caperton,  and 
John  Bennett  are  from  decrees  disallowing 
their  claims  as  nonlienable  under  the  statute. 
The  appellants  referred  to  rendered  legal 
services  in  obtaining  railroad  rights  of  way 
under  the  contract  of  the  coostruciion  com- 
pany. Wd  have  already  ruled  that  money  ex- 
pended in  ac<}uiring  rights  of  way  Is  not  the 
subject  of  a  hen  under  the  statute.  For  the 
same  reason,  it  must  be  held  that  legal  or  other 
services  rendered  to  either  the  contractor  or 
subcontractor  in  acquiring  rights  of  way  are 
not  claims  for  "labor"  done  or  furnished, 
within  the  meaning  of  that  statute  giving  a 
* 'labor"  lien.  The  decrees  dismissing  their  In- 
tervening petitions  must  be  affirmed. 

J.  E.  Dougherty  appeals  because  a  claim  for 
$454.10  for  services  as  a  civil  engioeer  in  the 
construction  of  the  railroad  was  disallowed. 
The  ground  upon  which  It  was  disallowed 
was  that  his  services  were  rendered  within  the 
counties  of  Jessamine  and  Woodford,  and  the 
claim  filed  in  Jessamine  county  alone.  The 
Kentucky  act  givina  a  lien  for  the  labor  re- 

auired  that  the  verified  statement  claiming  a 
en  should  be  filed  in  the  county  clerk's  office 
of  "each  county  in  which  the  labor  was  per- 
formed." The  only  evidence  concerning  the 
k)caUty  in  which  Dougherty  did  his  work  is 
to  the  effect  that  during  fc^ptember,  October, 
and  November,  1800,  ''Dougherty's  work  was 
principally  in  Jessamine  county,  and  bis  head- 
oaarters  were  in  that  county,"  and  that  "he 
did  a  small  amount  of  work  during  that  time 
in  Woodford."  The  itemized  statement  of  his 
account  filed  in  Jessamine  county  was  as  fol- 
lows: 

Ohio  Valley  Improv^ement  k  Ck>n tract 

Go.  to  J.  E.I>ougberty Dr. 

1890.  Address 

For  aervloes  and  expenses  as  resident  eogt- 
neer.  as  follows: 

Salary  for  month  of  September $100  00 

Octobt^r 100  00 


—         »» 


November 100  00 

December 125  00 

AuRusc 13  20 

September 11  00 

October 40 

November 2  10 

December 1  60 
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$464  10 


It  is  clear  that  the  greater  part  of  his  work 
during  three  months  was  done  in  Jessamine 
county,  where  his  lien  was  filed.  It  will  not 
be  unjust  if  it  be  assumed  that  his  salary  of 
$800  during  those  months  was  two  thmls 
earned  by  his  work  in  Jessamine,  and  that  a 
proportionate  part  of  his  expenses  for  the  same 
time  attached  to  his  work  in  Jessamine.  The 
decree  as  to  his  claim  will  be  so  modified  as  to 
allow  him  $208.60,  as  the  amount  of  bis  lien 
claim,  upon  which  he  will  receive  his  pro  rata 
as  other  lienors,  with  interest. 

The  claim  of  Dickason  &  Crawford  was  un- 
contested, ezcepr  to  the  extent  that  it  embraced 
railroad  ties  cut  under  a  contract  with  the  con- 
tract company,  but  never  delivered  to  the  rail- 
road company,  or  on  its  premises.  The  con- 
tract company  notified  them  that  they  would 
not  accept  the  ties,  and  that  they  need  not  de 
liver  them.  The  ties  had  been  cut  under  and 
in  accordance  with  a  contract  prior  to  such  no- 
tice. There  bring  no  other  market  for  them, 
they  were  left  to  decay  in  the  woods  where  cut. 
The  claim  of  appellants  is  that  these  ties  were 
gotten  out  for  this  work. and  were  worthless  for 
any  other  purpose,  and  that  they  were  entitled 
to  a  lien  without  regard  to  the  fact  that  they 
were  not  actually  used  in  the  work  of  construc- 
tion. The  case  is  a  hard  one,  but  it  would  be 
harder  still  to  throw  the  loss  upon  the  railroad 
company,  which  was  in  no  default  whatever. 
If  the  material  had  been  refused  without  good 
cause  by  the  railroad  company  or  its  agents  or 
assignees,  these  appellants  would  have  some 
standing  under  such  cases  as  Howe$  v.  ReUano$ 
Wire-  Warka  Co.  46  Minn.  44.  So  if  they  had 
been  actually  delivered  on  the  premises  of  the 
railroad  company,  and  not  used,  appellants 
would  come  within  the  principle  of  Hurru  v. 
SevfeU,  48  Minn.  425;  HuUig  Broi,  Mfg.  Co.  v. 
Denny  Hotel  Co.  6  Wash.  122.  The  fault  was 
wholly  that  of  the  contract  company.  It 
breached  its  contract  without  reason,  and  re- 
fused to  acceptor  pay  for  the  material.  It 
never  did  go  into  the  structure,  and  was  never 
so  deliverra  that  the  railroad  acquired  the  title, 
or  appellants  parted  with  it.  under  such  cir- 
cumstances, we  do  not  think  that  the  appellants 
can  be  held  as  persons  who  who  have  **fur- 
nished  material,"  within  the  meaning  of  the 
lien  act. 

A  considerable  number  of  other  errors  have 
been  assigned  by  one  or  other  of  the  appel- 
lants. To  notice  each  would  extend  this  opin- 
ion to  an  undue  length.  They  have  all  been 
examined  and  none  of  them  are  regarded  as 
pointing  out  any  substantial  error. 

The  decrees  appealed  from  mil  tJierefore  he  af- 
firmed, except  a%  herein  expressly  modified. 

Costs  of  appeal  will  be  paid  out  of  the  fund 
arising  from  sale  of  the  railroad. 

Motions  for  rehearing  and  certiorari  over- 
ruled. 
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ALABAMA  SUPRBMB  COURT. 


Hintoo  E.  OABR.  Appt., 

STATE  of  Alabama. 

cm  Ala.  85J 

A  eonatttntioiiiU  proTiston  ''that  no  per- 
flon  shall  be  imprisoned  for  deht**  is  vio- 


lated b7  aot  Deoember  12, 188S,  makinr  it  a 
demeanor  for  a  person  encaged  in  baoklnff  Co 
receive  a  deposit  when  insolvent,  and  punishing 
it  wiUi  a  floe  not  leae  than  double  the  amount  of 
the  deposit,  one  lialf  of  which  sliall  go  to  the  de> 
positor,  and  that  payment  to  him  before  ooo- 
yiotion  shall  be  a  defense  to  prosecution. 

(April  ~,  IflOSb) 


Mors. -CofutUttttonallty  of  imprisonment  for  debU 
L  Oenerai  extent  and  oonttruciion  of  eorwtitu- 

iixmak  .provisions. 
IL  IfTiot  ore  debts. 

a.  Jlfsanin<7  of  iMvoord  **debt.** 

b.  JngefMroi. 

o.  Brta€li  of  promise  to  marry* 
ni.  AcLionfounded  on  torL 

a.  IngeneraL 

b.  Menae  profits* 
o.  Treepata. 

d.  Fraud. 
IV.  Fines  and  pendUies  as'debts, 

a.  In  crenerol. 

b.  Fines  imposed  by  eCty  avXfwriiy. 
V.  Taxes  as  dd>is, 

VX  Costs  OS  debts. 

a.  Debts  in  oiriloetions. 

b.  i^Tot  debts  in  civil  actions, 
o.  Debts  in  orimindl  actions, 

d.  Not  debts  in  criminal  actions. 

yn.  StattUory^  orimfnaZ,  or  quasi  criminal  eases. 
VUI.  Enforcing  orders  and  decrees  of  court. 

a.  In  general, 

b.  In  decedents'*  estaUa. 
o.  In  admiralty. 

d.  AUmony. 

e.  In  bastardy. 

If.  ^0'iiiist  oi^loers  of  the  courti 
IX.  Due  process  of  law, 

X.  Ne  exeat. 

XI.  Debt»  owing  to  the  United  States 

The  principal  case  of  Gasr  v.  Stats  migrht  be 
distiDfruished  from  similar  cases  upon  the  ooosu- 
tutionality  of  like  statutes  to  be  found  in  other 
states,  upon  the  ground  that  the  Alabama  Consti- 
tution does  not  except  fraud  from  the  constitu- 
tional inhibition  against  imprisonment  for  debt, 
yet  it  is  difficult  to  reconcile  the  decision  with  that 
of  Ez  parte  King  (Ala.)  in/ro,  YII.,  wherein  the 
court  upheld  the  constitutionality  of  an  act  passed 
for  the  protection  of  landlords  against  dishonest 
persons  upon  the  ground  that  the  party  was  pun- 
ished, not  for  owing  a  debt,  but  for  the  wrong- 
doing, which  was  by  the  act  made  a  crime.  It 
would  seem  that  if  the  act  of  a  party  violating  the 
law  as  to  landlords  and  others  is  to  be  deemed 
within  the  statutes  passed  against  false  pretenses, 
frauds,  cheats,  acts  to  injure  and  the  like,  so 
ought  the  act  of  a  banker  receiving  a  deposit  when 
insolvent  to  be  held  within  such  statutes;  and  the 
courts  of  the  other  states  have  so  held.  Seoin/ra, 
VII. 

So,  there  would  seem  to  be  a  difference  between 
the  act  of  a  banker  refusing  to  honor  or  cash  a 
check  as  shown  in  the  case  of  State  v.  Paint  Uock 
Coal  &  C.  Co.  82  Tenn.  81,  infra,  YII.,  and  that  of  a 
banker  receiving  money  knowing  himself  or  his 
bank  to  be  Insolvent. 

The  position  of  debtor  and  creditor  exists  in  the 
first  instance,  while  in  the  latter,  although  it  exists. 
It  is  attained  by  fraud,  false  pretense,  or  other 
wrongful  act. 

[.  Oenerai  extent  and  construction  of  oo?i8(itutiona2 

provisions. 

The  legality  or  illegality  of  imprisonment  for  { 
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debt  depends  entirely  upon  the  oonstruotion  to  be 
placed  upon  the  articles  in  the  several  state  Consti- 
tutions prohibiting  imprisonment  for  debt,  and 
the  state  statutes  passed  for  the  purpose  of  oany- 
ing  out  such  constitutional  inhibitions. 

As  a  general  rule  it  may  bestatMthat  the  inhibi- 
tions contained  in  the  state  Contitutions  relate 
only  to  debts  arising  out  of  contracts,  express  or 
implied,  that  is,  to  actions  ex  contractu^  and  have 
no  application  to  cases  of  tort  wherein  the  action 
is  ex  deiicto  in  Its  nature,  for  the  reason  that  the 
damages  recovered  therein  do  not  arise  from  any 
contract  entered  into  between  the  parties,  but  are 
imposed  upon  the  defendant  for  the  wrong  be  baa 
done,  and  are  considered  as  apuoishment  therefor. 

In  this  connection  it  has  been  stated  that  it  is  a 
sound  rule,  to  be  adopted  in  construing  such  con- 
stitutional provisions,  that  such  charters  of  liberty 
are  always  to  be  interpreted,  not  only  in  the  light 
of  the  common  law.  but  also  by  comparison  with 
previously  existing  Constitutions.  Exports  Hardy. 
68  Ala.  808. 

So,  statutes  in  restraint  of  personal  liberty  are  to 
be  construed  strictly  with  a  reference  to  current 
decisions  and  the  usual  practice  which  existed  at 
the  time  of  and  before  their  adoption,  liamsey  ▼. 
Foy,10Ind.4fl& 

The  object  of  such  statutes  being  to  prevent 
fraud,  they  should  be  strictly  construed  as  to  the 
delftor,  and  liberally  as  to  the  creditor.  Wendover 
V.  Tucker,  4  Ind.  881. 

It  is  the  policy  of  the  law  relating  to  arrests  for 
debt  to  throw  around  the  person  of  the  debtor 
every  proper  safeguard,  and  the  provisions  relating 
thereto  must  be  construed  favorably  to  the  per- 
sonal liberty  of  the  individual.  Newoomb  v. 
Weber,  1  Cin.  Super.  Ct.  Bep.  12. 1<L 

So,  the  courts  have  held  that  such  constitutions, 
so  far  as  they  prohiliit  imprisonment  for  debt,  were 
designed  to  relieve  from  imprisonment  debtors 
who  were  unable  to  fulfil  their  engagement,  pro- 
vided such  debtors  acted  in  good  faith  toward 
their  creditors.  People,  Brennan,  ▼.  Cotton,  14  IlL 
414. 

The  following  oases  are  the  same  in  effect: 
Cowles  V.  Day,  80  Conn.  406, 412;  Ex  parte  Clark,  SO 
N.  J.  L.  048,  4fi  Am.  Bee.  894;  Moak  v.  De  Forrest,  5 
Hill.  006;  National  Bank  ▼.  Temple,  80  How.  Pr. 
482,  486, 2  Sweeny,  844;  People,  Latorre.  v.  0*Brien, 
6  Abb.  Pr.  N.  S.  68;  Wanser  v.  De  Baun,  1  B.  D. 
Smith,  261,  264:  State  v.  Manuel,  4  Dev.  ft  B.  L. 
20, 34;  Brown  v.  Walk,  8  Ired.  L.  517, 520. 

No  man  can  be  imprisoned  for  mere  inability  to 
pay  his  contract  debts,  nor  f Or  failure  to  pay  over 
to  a  receiver  money  which  he  does  not  have.  War- 
ren V.  Rosenberg  (Wis.)  60  N.  W.  888. 

The  mere  inability  to  pay  debts  is  no  longer  to  be 
regarded  as  deserving  of  punishment,  such  a  rem- 
edy for  the  collection  of  debts  being  too  harsh. 
Armstrong  v.  Ayres,  19  Conn.  640,  566. 

The  harshness  which  attended  the  old  practice 
when  a  capias  ad  satisfaciendum,  or  a  capias  ad  re- 
spondendum was  allowed,  led  to  the  constitu- 
tional provisions,  but  yet  they  should  not  be  con- 
strued as  confined  to  arrests  on  such  writs  alone. 
Goshorn  v.  Purcell,  11  Ohio  St.  641,  648;  White  v. 
Gates,  42  Ohio  8t.  109. 
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APPEAL  by  defendant  from  a  Judgment  of 
tbe  District  Conrt  for  Gobert  County  con 
victiDg  him  of  receiving,  contrary  to  the  pro- 


visions of  the  statute,  a  deposit  In  hts  bank 
knowing  at  the  time  that  the  bank  was  insolv- 
ent.   &ur9ed. 


And  even  under  state  statutes  re^latlnir  pro- 
ceediogs  against  debtors,  in  order  to  render  the 
proceedings  taken  thereunder  oonstltatlonal,  the 
provtoioDS  of  such  acts  most  be  subttmntlally  com- 
piled witb  in  order  to  render  the  imprisonment  of 
the  debtor  constitutional,  for  the  reason  that  the 
mere  fact  that  tbe  defendant  Is  in  debt  does  not 
subject  him  to  arrest,  neither  does  the  fact  tliat  lie 
auffers  an  ezecutiOD  to  remain  in  the  hands  of  the 
officers  nnsatlsfled,  when  he  Is  of  sufficient  ability 
to  pay  it,  even  thouirh  it  may  clearly  be  his  duty  to 
do  so,  a  mere  neglect  of  duty  not  Justifying  the 
creditor  in  resordng  to  harsh  measures.  Maber  v. 
Huettc,  10  UL  App.  fi&  Here  1 12  of  the  IIHoois  Bill 
of  Rlpbts  was  oonfitrued  along  witb  M  fl2  and  68  of 
the  Illinois  Statutes  of  1872,  relating  io  Judgments 
and  decrees,  which  prescribed  the  manner  io  which 
and  tbe  circumstaoces  under  wbich  an  execution 
against  the  body  of  the  defendant  for  the  causes 
named  in  the  exceptions  in  tbe  state  Constitution 
might  be  mentioned. 

So,  in  view  of  tbe  constitutional  inhibition,  it 
has  been  uniformly  held  that  in  order  to  Justify  a 
resort  to  arrest,  all  the  provisions  of  the  law  relat- 
inR  thereto  must  be  complied  with.*  Huntlagton  v. 
Metzger,  61  Ul.  App.  222, 224. 

Wbere  the  provisions  of  a  state  Gonstitution  pro- 
vided that  **no  person  shall  be  Imprisoned  for  debt, 
except  in  case  of  fraud,"  it  was  held  that  Its  pro- 
visions were  so  limited  in  their  scope,  so  clear  and 
well  denned,  that  their  full  force  was  easily  under- 
stood and  applied  without  difficulty,  whether  they 
were  considered  as  restnctions  upon  Inherent,  or 
conditions  of  granted  power,  to  tbe  full  extent  of 
the  provision  being  tangible  and  definable,  reach- 
ing tn  a  single  ill,  full  effect  being  given  to  it  with- 
out difficulty.  State.  St.  Joseph  &  D.  C.  R.  Co.,  v. 
Nemaha  County  Comrs.  7  Kan.  566. 

Such  a  constitutional  provision  practicaliy'pre- 
dudes  imprisonment,  except  as  a  punishment  for 
acts  of  a  criminal  or  quasi- criminal  character,  and 
leaves  tbe  unfortunate  but  honest  debtor  free 
from  any  possibility  of  personal  restraint.  Doyle 
V.  Boyle,  10  Kan.  168, 172. 

Again,  In  Atchison  Street  R.  Co.  v.  MisBouri  P.  R. 
Co.  81  Kan.  660, 666,  such  declarations  were  said  to 
be  dear,  precise,  and  definite  limitations  of  the 
power  of  tbe  legislature,  and  of  every  officer  and 
agency  of  the  people,  their  meaning  and  extent 
being  clear,  limiting  tbe  power  of  tbe  legislature; 
no  act  of  that  body  being  sustainable  wbich  con- 
flicts with  them. 

So,  it  has  been  stated  that  the  provisions  of  a 
state  Constitution  upon  this  question  ought  to 
have  a  common-sense  Interpretation;  that  is,  they 
ougbt  to  be  understood  in  the  sense  in  which  they 
were  construed  by  those  adopting  them,  and  that 
even  though  it  was  a  well- recognized  canon  of  con- 
struction that  where  legal  terms  were  used  in  a 
statute  they  were  to  receive  their  technical  mean- 
ing unless  tbe  contrary  clearly  appears  to  have 
been  the  intention  of  the  legislature,  that  princi- 
ple does  not  apply  to  the  organic  law,  which  is  to 
be  construed,  according  to  the  acceptation  of 
those  who  adopted  it,  as  the  supreme  rule  of  con- 
duet  both  for  officials  and  mdivlduals,  the  evident 
intention  of  such  Constitution  being  to  relieve 
those  who  could  not  pay  their  debts,  and  not  to 
shield  from  punishment  persons  who  had  violated 
the  public  law.   State  v.  Mace.  6  Md.  837, 850. 

Wbere  the  state  Gonstitution  provided  that  no 
person  should  be  arrested  or  imprisoned  on  any 
civil  process  issued  out  of  any  court  of  law,  or  on 
any  execution  issued  out  of  any  court  of  equity, 
in  any  suit  or  proceeding  instituted  for  tbe  re- 
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oovery  of  any  money  due  upon  any  Judgment  or 
decree  founded  on  contract,  or  due  upon  any  con- 
traot  express  or  implied,  or  for  the  recovery  of  any 
damages  for  the  nonperformance  of  any  contract. 
It  was  held  that  if  its  language  was  to  be  taken  ao- 
oording  to  its  ordinary  acceptation  and  meaning* 
It  must  be  intended  to  prohibit  arrest  and  impris- 
onment on  civil  process  absolutely,  in  existing  as 
well  as  In  future  oases,  tbe  terms  being  dear  and 
explicit,,  although  under  the  rule  of  construction 
that  no  statute  should  tie  construed  retrospec- 
tively, unless  the  intention  of  the  legislature  to 
give  it  such  effect  clearly  appeared,  it  must  be  con- 
cluded that  the  legislature  did  not  Intend  to  make 
the  law  apply  to  pre-existmg  cases.  Bronson  v. 
Newberry.  2  Dougl.  fMlch.)  88,  46.  In  that  case, 
however,  the  subsequent  section  excluded  such  a 
construction,  its  language  being  too  plain  and  posi- 
tive to  tie  misunderstood. 

So.  the  true  spirit  of  the  New  Jersey  Constitution 
would  seem  to  be,  that  tbe  honest  debtor  who  was 
poor  and  had  nothing  to  pay  with  should  be  ex- 
empt from  imprisonment  at  the  mercy  of  his  credi- 
tor.  Bx  parte  Glark,  20  N.  J.  L.  64B|  46  Am.  Dec. 

And  the  same  is  the  spirit  of  the  North  Carolina 
Constitution,  when  the  insolvency  of  the  debtor  is 
bona  fide.  State  v.  Manuel,  4  Dev.  ft  &  L.  20, 84; 
Brown  v.  WallE,  8  Ired.'L.  617, 620;  Burton  v.  Dick- 
ens, 8  Murph.  (N.  C.)  108;  Burgwyn  v.  Hall,  108  N. 
C.48B. 

In  Mims  v.  Lockett,  20  Ga.  474,  476,  it  is  stated 
that  there  are  only  three  things  for  which  a  ca.  sa. 
debtor  may  be  imprisoned.  If,  when  tbe  court 
comes  to  which  his  case  is  returnable,  he  has 
failed  to  give  notice  to  his  creditor  regarding  bis 
intention  to  take  advantage  of  tbe  insolvent  debt- 
or's act,  or  refuses  at  that  time  to  take  the  outb,  or 
Is  convicted  of  fraud  by  the  Jury,  the  debtor  nmy 
be  committed;'  and  m  the  first  two  cases  the  con- 
finement will  terminate  whenever  he  has  compiled 
with  the  requirements  of  the  statute,  and  in  tbe 
tried  case  notwithstanding  the  fraud  the  debtor 
cannot  be  kept  in  custody  after  he  has  made  a  full 
surrender  ef  his  effects:  and  it  ts  erroneous  to  sup- 
pose that  when  a  debtor  Is  incarcerated  upon  the 
finding  of  a  Jury,  be  is  deprived  of  his  liberty  until 
he  discharges  the  debt.  Such  law  would  be  in 
the  teeth  of  the  Constitution;  and  m  view  of  the 
state  Constitution,  to  say  nothing  of  the  strong 
tendency  of  the  public  mind  to  abolish  entirely  im- 
prisonment for  debt,  the  insolvent  laws  are  en- 
titled to  a  liberal  construction  ih.  favor  of  the 
debtor. 

In  Messenger  v.  Lockwood,  9  West  L.  J.  O.  S. 
(Ohio)  621,  the  defendant  was  arrested  upon  aca.  sa. 
in  a  suit  brought  for  breach  of  contract,  the  cause 
assigned  for  the  writ  being  that  he  was  a  nonresi- 
dent of  tbe  state,  but  he  was  discliarged  on  com- 
mon ball,  the  court  stating  that  the  incarceration 
of  a  man*s  body  would  not  be  tolerated  simply  be- 
cause be  did  not  reside  in  the  state,  no  fraud  or 
crime  being  committed  within  tbe  meaning  of  thi* 
Constitution. 

So,  In  Morrow  &  Hazzard  v.  Finch, 7  West.  L.  J- 
O.  S.  (Ohio)  144,  it  was  held  that  nonresideooe,  or 
want  of  citizenship  of  a  debtor,  was  not  sufficient 
to  authorize  the  arrest  of  a  citizen  of  another  state: 
and  further,  tbat  to  arrest  a  citizen  of  another  state 
under  tbe  Ohio  laws  was  a  violation  of  art  4. 1 2,  of 
tbe  Constitution  of  tbe  United  States,  which  pro- 
vides tbat  the  citizens  of  each  state  shall  be  entitled 
to  all  tbe  privileges  and  immunities  of  oitlaens  of 
tbe  several  states. 
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The  facts  are  stated  in  the  opiDioD. 

Me9srs.  Asa  E.  Straiten,  James  Jack- 

and  Isaac  Orme  for  appellant. 
Mr.  W.  C.  Fitts*  Attorney  General,  for 
the  State. 


McClellaiiy  J. ,  delivered  the  opinion  of  the 
court: 

The  defendant,  Hinton  E.  Carr,  is  charged 
in  one  count  as  the  president,  and  in  another  as 
a  member,  of  a  bulking  firm,  with  receiving 


IL  What  cure  debts. 

a  Meaning  of  the  toord  ^debf* 

In  oonslderiDflr  the  question  of  the  constitution- 
ality of  ImprisonmeDt  for  debt,  the  question  arises 
as  to  what  are  debts  within  the  meaning  of  theoon> 
stitu>ioDal  provisions.  There  would,  however, 
seem  to  be  very  little  conflict  in  the  authorities, 
which  almost  unanimously  bold  that  the  debt  In- 
tended to  be  covered  by  the  Constitution  must  be 
a  debt  arising  exclusively  from  actions  ex  eonttruUu, 
and  was  never  meant  to  include  damages  arising  in 
actions  ex  delicto^  or  fines,  penalties,  and  other  Im- 
positions imposed  by  the  courts  in  crimlaaJ  pro- 
ceedings as  punishments  for  crimes  committed 
against  the  common  or  state  law. 

Such  Inhibition,  however,  exists  only  where  the 
contract  is  free  from  fraud,  the  Constitutions  of 
nearly  all  Uie  states  excepting  cases  of  fraud,  and 
making  that  a  ground  of  imprisonment.  Ala- 
bama would  appear  to  be  the  only  state  which  does 
not  make  the  exception  in  cases  of  fraud.  Ken- 
nedy V.  People,  122  111.  (M9,  662:  People.  Brennan,  v. 
Cotton,  U  Ul.  414, 415;  MoCool  v.  State,  28  Ind.  127, 
131;  Lower  v.W^alllok,26  Ind.  68;  Ex  parte  Bergman, 
18  Nev.  881;  Long  v.  McLean,  88  N.  C.  8;  Moore  v. 
Green,  78  N.  C.  894, 21  Am.  Hep.  470;  United  States  v. 
Walsh,  Deady,  281, 286w 

Liabilities  arising  ex  controctu are  not  puntobable 
by  imprisonment  in  Pennsylvania  in  the  absence 
of  fraud.   Hammer  v.  Ladner,  17  Phila.  816. 

It  has  been  held  that  imprisonment  for  debt  has 
been  forbidden  on  process  issuing  from  a  court  of 
the  United  States  in  any  state  where,  by  the  local 
law,  imprisonment  for  debt  has  been  or  shall  be 
abolished,  and  all  modifications,  conditions,  and  re- 
strictions upon  such  imprisonment  provided  by  the 
law  of  any  state  are  made  applicable  to  Federal 
prooess,  to  be  executed  therein,  under  I  900  of  the 
Revised  Statutes;  but  imprisonment  for  debt  as 
used  in  that  and  like  statutory  or  constitutional  pro- 
visions means  debts  arising  out  of  contract,  and 
doctt  not  extend  to  actions  for  tort,  nor  to  fines  or 
penalties  arising  from  a  violation  of  the  penal  laws 
of  the  state.  Deimel  v.  Arnold.  84  U.  b.  App.  177. 
185,  68  Fed.  Bep.  867,  902;  Lathrop  v.  Singer,  89 
Barb.  896;  Kennedy  ▼.  People,  and  McCool  v.  State, 
tupra;  Hanson  v.  Fowle,  1  Sawy.  497;  Long  v.  Mo- 
Lean,  aupra:  United  States  v.  Walsh,  1  Abb.  (U.  S.) 
66;  Harris  v.  Bridges,  57  Oa.  407,  U  Am.  Bep.  496, 
and  Ex  parte  bergmao,  tupra. 

So,  in  Dixon  v.  State,  2  Tex.  481,  it  is  said  the 
words  *Mmprisonment  for  debt**  have  a  well-de> 
fined  and  well-known  meaning,  and  have  never 
been  understood  or  held  to  apply  to  criminal  pro- 
ceedings. It  is  not  to  be  supposed,  and  it  will 
scarcely  be  contended,  that  it  ever  entered  into  the 
minds  of  the  framers  of  the  Constitution  that  they 
were  to  be  understood  as  having  any  application 
to  the  administration  of  the  criminal  laws,  or  that 
they  were  to  have  the  effect  of  preventing  the  pun- 
ishment of  crimes. 

Again,  in  United  States  v.  Walsh,  Deady,  281, 286, 
1  Abb.  (U.  S.)  71,  it  is  stated:  'The  word  'debt*  is 
of  very  seneral  use,  and  has  many  shades  of  mean- 
ing. Looking  to  the  origin  and  progress  of  the 
change  in  public  opinion,  which  finally  led  to  the 
abolition  of  imprisonment  for  debt,  it  is  reason- 
able to  presume  that  this  provision  in  the  state 
Constitution  was  Intended  to  prevent  the  useieas 
and  often  cruel  imprisonment  of  persons  who, 
having  honestly  become  indebted  to  another,  are 
unable  to  pay  as  they  undertook  and  promised  to. 
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In  this  view  of  the  matter,  the  clause  In  question 
should  be  construed  as  if  it  read:  'There  shall  be 
no  imprisonment  for  debt  arising  upon  contract 
express  or  Implied  except,  etc.*** 

And  it  has  been  stated  that  the  word  *"debt**  is  of 
large  import.  Including  not  only  debts  of  record,  or 
Judgments,  and  debts  of  specialty,  but  also  obliga- 
tions under  simple  contract  to  a  very  wide  extent: 
and  in  its  popular  sense  includes  all  that  is  due  to 
a  man  under  any  form  of  obligation  or  promise. 
Re  Sutherland,  8  Nat.  Bankr.  Reg.  814,  in  which 
case  the  question  arose  whether  a  fine  amounted 
to  a  debt. 

So,  the  legal  acceptation  of  debt  has  been  said  to 
be^  a  sum  of  money  due  by  certain  and  express 
agreement.  Re  Sutherland,  supra,  citing  8  BL 
Com.  154. 

Again,  in  Turner  v.  Wilson,  49  Ind.  £81, 584.  where 
the  contention  was  that  a  sum  of  money  ordered 
to  be  paid  by  the  father  of  an  illegitimate  child  for 
its  support  was  a  debt  within  the  meaning  of  128 
of  art,  1  of  the  Indiana  Constitution,  the  court 
stated  that  a  debt  was  a  sum  of  money  due  bjr 
agreement,  which  must  be  certain  as  to  amount 
and  arise  upon  contract,  and  that  under  the  sys- 
tem of  commoo-law  pleading,  at  the  time  of  the 
adoption  of  the  Indiana  Constitution,  and  before 
the  distinction  between  forms  of  action  was  abol- 
ished by  the  Code  of  that  state,  the  word  "debt**  in 
law  had  no  other  meaning,  and  therefore  it  must 
be  supposed  that  the  framers  of  the  Constitution 
so  understood  and  used  the  word;  and  lartber,  that 
the  words  of  the  Constitution  could  not  be  fairly 
understood  in  any  other  sense.  Inasmuch  as  in  the 
section  abolishing  imprisonment  for  debt,  the 
words  "any  debt  or  liability  thereafter  contracted** 
are  expressly  used. 

And  the  cases  McCool  v.  State,  28  Ind.  127;  Lower 
V.  Walllck,  25  Ind.  68:  Ex  parte  Teague,  41  Ind.  278; 
State,  Bill  man,  v.  Hamilton,  88  Ind.  502:  Reynolds 
V.  Lamount,  46  Ind.  806:  and  Mix  parte  Yoltz.  87  Ind. 
287,~are  to  the  same  effect. 

It  must  be  a  debt  within  the  proper  and  legal 
meaning  of  that  term.  McCool  v.  State,  23  Ind. 
127, 18L 

The  term  "debt**  as  used  by  the  convention  in 
framing  the  Maryland  Constitution  was  meant  to 
be  used  in  Its  popular  sense,  and  wap  90  understood 
by  the  people,  and  was  regarded  at  a  protection  to 
the  unfortunate,  and  not  as  an  immunity  to  the 
criminal,  the  term  '*debt**  being  understood  as  an 
obligation  arising  otherwise  than  from  the  sentence 
of  a  court,  or  a  breach  of  the  public  peace,  or  the 
commlasion  of  a  crime.  State  v.  Maoe,  5  Md.837, 880. 

The  term  "debt,**  as  employed  in  1 15  of  the  Con- 
stitution of  North  Dakota,  is  used  in  a  broad  sense, 
and  will  embrace  such  obligations  to  pay  money  as 
arise  upon  the  law,  as  well  as  those  which  arise 
upon  contract.    Granbolm  v.  Swelgle,  8  N.  D.  47& 

In  Perry  v.  Orr,  85  N.  J.  L.  296, 298,  it  was  stated 
that  the  Ist  clause  of  T  17  of  art.  1  of  N.  J.  Const. 
1844,  "no  person  shall  be  imprisoned  for  debt  in  any 
action,**  was  not  confined  to  the  technical  meaning 
of  debt,  but  mduded  debt  in  Uie  popular  sense  of 
a  demand  founded  on  contract,  express  or  im- 
plied, and  comprised  all  actions  ex  eontraehi,  the 
purpose  of  the  legislature  being  to  abolish  im- 
prisonment for  debt  coextensive  with  the  Ist  and 
2d  sections  of  the  Statute  of  1842,  leaving  it  to  the 
legislature  to  define  what  should  constitute  fraud, 
and  therefore  the  statute,  after  the  ConsdtutioD 
was  established,  stood  in  harmony  with  its  provi- 
sions, and  was  not  repealed  by  it. 
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from  Robert  T.  Abernathy  for  deposit  $855, 
knowing  at  the  time,  or  haTing  good  cause  to 
believe,  that  said  firm  was  in  a  failing  or  in- 
solvent condition.    The  indictment  is  drawn 


under  an  act  "to  Prevent  Banks,  Bankers, 
Firms,  Corporations,  or  Other  Persons  from 
Receiving  Deposits  of  Bank  Notes,  Specie 
Money  or  Other  Thing  of  Value,  when  in  a 


The  provisions  in  Wis.  Const  1 14),  art.  h  *^o  per- 
son shall  be  imprisoned  for  debt  arisinir  out  oT  or 
founded  on  oontract,  express  or  Implied,**  dearly 
Implies  that  there  may  be  debts  **not  founded  upon 
oontract**   Siiitth  v.  Omaos,  17  Wis.  806.  f07. 

And  the  89th  section  of  the  North  Carolina  Con- 
stitution has  been  held  to  have  no  application  to 
debts  due  the  state.   State  ▼.  Manuel,  4  Dev.  ft  B. 

There  would  not,  however,  soem  to  l>e  any  au- 
thority boidinir  that  the  constitutional  inhibition 
has  any  greater  import,  or  includes  other  debts, 
than  those  atiovespeoifled. 

This  would  seem  to  be  so.  for  the  reason  that  In 
oonstruinir  the  meaning  of  the  word  *'debt**  the 
court  In  the  case  of  United  States  v.  Walsh,  1 
Abb.  (U.  8.)  7h  Deady,  881. 886,  stated  that  a  person 
who  wilfully  injures  another  In  person,  property, 
or  character  Is  liable  therefor  In  damages,  and  In 
some  sense  he  maybe  called  the  debtor  of  the 
party  Injured,  and  the  sum  due  for  the  Injury 
mlRht  be  considered  a  debt  to  such  a  party,  but  he 
is  in  fact  a  wrongdoer  and  trespasser,  and  does  not 
come  within  the  reason  of  the  rule  exempting  an 
honest  man  from  imprisonment,  because  he  is  pe- 
cuniarily unable  to  pay  that  which  be  has  prom- 
ised. 

The  construction  given  to  the  word  ^debt**  by 
the  court  In  the  case  of  United  States  v.  Walsh, 
tttpro,  was  commented  upon  and  adopted  by  the 
court  In  Norman  v.  Ifanclette,  1  Sawy.  484,  and 
also  in  Hanson  v.  Fowle,  Id.  497,  606. 

And  the  word  **debt**  when  used  In  a  statute 
without  some  plain  or  explicit  declaration  making 
it  applicable  thereto  does  not  include  taxes  nor 
claims  for  unliquidated  damages.  The  legal  defl- 
oltlOD  of  the  word  is  opposed  to  unliquidated  dam- 
ages, or  a  liability  in  the  sense  of  an  inchoate  or 
contingent  debt  or  an  obligation  not  enforceable 
by  ordinary  process.  Bolden  v.  Jensen,  69  Ped. 
Rep.  746.  ' 

b.  In  oeneraL 

In  Ruddell  v.  Childress,  31  Ark.  611,  proceedings 
were  taken  by  a  surety  against  his  principal  under 
1 6094  of  Gantt*s  Digest,  which  provides  that  a  surety 
may  maintain  an  action  against  his  principal  to  ob- 
tain indemnity  against  the  debt  or  liability  for 
which  he  is  k)ound  before  it  is  due,  whenever  any 
of  the  grounds  exist  upon  which,  by  the  provisions 
of  chapters  8  and  9,  an  order  may  be  made  for  ar- 
rest and  bail  or  for  attachment;  and  it  was  held  that 
such  proceedings  were  not  contrary  to  the  pro- 
visions contained  in  1 14,  art.  1,  of  the  Constitution 
of  that  state  of  1868,  which  prohibits  imprisonment 
for  debt,  but  provides  that  the  general  assembly 
may  provide  for  imprisonment  or  holding  to  ball 
persons  charged  with  fraud  In  contracting  said 
debt,  the  court  stating  that  such  a  case  was  not  the 
arrest  of  a  debtor  for  debt,  but  was  a  proceediog 
to  indemnify  the  surety  in  the  manner  pointed  out 
by  the  section. 

An  amount  due  upon  an  open  ac(K)nnt  was  held 
to  be  a  debt  within  the  meaning  of  nrt  1, 1  16,  of 
the  California  Constitution.    He  Vinich,  80  Cal.  70. 

So,  the  Michigan  Constitution  having  atnilished 
imprisonment  for  debt  except  in  certain  cases 
therein  set  forth,  an  alleged  balance  between  a 
principal  and  agent  for  which  an  action  of  debt  Is 
brought  does  not  come  within  the  exceptions  to  the 
Michigan  laws  passed  to  carry  out  such  constitu- 
tional provisions,  even  though  there  may  be  an  al- 
legation of  a  refusal  to  account  and  of  a  fraudu- 
lent conversion  of  the  same  by  the  agent  to  his  own 

84  L.R.  A. 


use.  People,  Singer  Mfg.  Co.,  v.  McAllister,  19  Mich. 
216. 

Again,  where  the  daim  against  an  agent  was  a 
debt,  and  the  action  was  a  civil  one,  and  the  process 
wherewith  the  defendant  was  arrested  was  a  mesne 
process,  and  there  was  nothing  whatever  to  show 
any  fraud,  or  suspicion  of  fraud,  on  defendant's 
part  or  a  demand  or  refusal  of  payment,  the  court 
held  that  1 15  of  art  1  of  the  California  Constitution 
prohibiting  arrest  and  Imprisonment  for  debt  ap- 
plied, and  that  17  of  the  California  practice  act  of 
I860,  upon  which  the  plaintiff  relied,  should  be  con- 
strued so  as  not  to  conflict  with  the  Constitution, 
and  that  if  such  oonstruction  were  not  possible  the 
statute  must  yield  to  the  Constitution.  Be  Hold- 
forth,  1  Gal.  488. 

And  where  the  case  made  out.  In  an  action  com- 
menced by  capias,  was  that  the  defendant  had  col- 
lected moneys  as  superintendent  of  a  company  and 
had  not  accounted  for  the  same  upon  demand,  it  was 
held  that  the  defendant's  arrest  and  Imprisonment 
was  illegal,  being  In  conflict  with  the  Michigan 
laws,  the  debt  arising  upon  oontract  it  not  being  a 
loan,  an  action  for  which  was  allowed  to  be  so 
commenced.   Re  Stephenson,  88  Mich.  60. 

And,  imprisonment  for  debt  having  been  abol- 
ished by  the  Constitution  of  Georgia,  an  attach- 
ment for  contempt  Is  not  a  remedy  for  obliging  the 
payment  of  a  mere  debt  from  executors  under  a 
will  to  a  legatee,  adjudged  upon  citation  to  account 
by  the  ordinary  under  I  2BB6  of  the  Code  of  that 
state.    Wood  V.  Wood,  84  Oa.  loe. 

Again,  a  sum  lost  in  gaming  does  not  come  within 
1 549  of  the  New  York  Code,  as  being  an  injury  to 
property  Including  the  wrongful  taking,  detention, 
orconversion  of  personal  property,  for  the  reason 
that  the  same  Is  a  debt  and  recoverable  In  an  action 
for  money  had  and  received,  and  therefore  an  ar- 
rest made  In  an  action  to  recover  the  same  is  illegal, 
and  the  order  therefore  will  be  set  aside.  Tomp- 
kins V.  Smith,  62  How.  Pr.  499.  In  this  case,  how- 
ever, there  were  no  constitutional  provisions  to  be 
construed,  the  question  turning  upon  the  right  to 
imprison  the  defendant  under  the  provisions  of  the 
Code. 

In  Ex  parte  Prader,  6  Gal.  289,  where  the  peti- 
tioner was  arrested  on  final  process  to  answer  a 
Judgment  obtained  against  him  in  an  action  for  as- 
sault and  battery,  the  court  held  that  assault  and 
battery  was  not  a  case  of  fraud,  in  the  sense  that 
the  term  was  employed  by  the  Constitution,  and 
could  not  be  made  so  by  the  legislature,  and  there- 
fore the  Judgment  was  a  debt  as  much  as  though 
recovered  in  an  action  of  assumpsit  The  defend- 
ant was  therefore  discharged  from  arrest 

Under  the  provisions  ot  the  Illinois  Constitution 
prohibiting  imprisonment  for  debt,  any  liability  to 
pay  money  growing  out  of  contract  express  or  im- 
plied, constitutes  a  debt  within  the  meanlnsr  of 
such  constitutional  provisions;  and  therefore  be- 
fore a  party  can  be  held  to  bail  on  a  capias  ad  re- 
spondendum, it  must  appear  by  affidavit  that  he 
Ims  been  guilty  of  fraud,  or  that  there  is  a  strong 
presumption  that  he  Is  guilty,  and  the  alBdavit 
roust  show  both  the  constitutional  and  statutory 
grounds  before  issuing  the  writ.  Parker  v.  Follens- 
bee,  45  111.  478,478. 

In  Vermont  the  Constitution  prohibits  imprison- 
ment for  debt  in  cases  where  the  debtor  has  deliv- 
ered up  his  property  for  the  benefit  of  his  creditors 
in  the  manner  provided  by  law,  and  it  has  bc^n  held 
that  the  provision  of  the  Vermont  statute  of  Jan- 
uary, 1880,  that  no  person  who  is  a  resident  citizen 
of  the  state  shall  be  arrested  upon  an  execution  is- 
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Failing  or  Insolvent  Condition/'  approved  De- 
cember. 12,  1892,  which  is  in  the  following 
words: 


"Sec.  1.  Be  it  enacted  by  the  general  assem 
bly  of  Alabama,  that  any  president,  cashier,  or 
other  officer,  by  whatever  title  he  may  be  called 


sued  upon  a  Jad^ment  recovered  in  an  action 
founded  upon  contract,  express  or  Implied,  was 
meant  to  embrace  all  kinds  of  contracts,  whether 
by  record,  specialty,  or  parol.  Therefore  a  Judir- 
ment  is  a  contract  within  the  meaninfr  of  1 63  of 
chapter  28  of  the  Vermont  Revised  Statutes,  and 
an  execution  obtained  in  an  action  of  debt  upon  a 
judjrment  rendered  after  January,  1888,  cannot  be 
issued  ajrainst  the  body  of  the  debtor.  Sawyer  v. 
Vilas,  19  Vt.  48. 

And  in  that  state  on  all  judgrments  rendered  on 
contracts  accruing  before  the  1st  day  of  January, 
1889,  the  creditor  was  entitled  to  an  execution 
afrainst  the  body  of  the  debtor  with  some  excep- 
tions, but  on  Judirment  rendered  on  contracts,  ex- 
press or  implied,  made  or  entered  into  after  that 
date,  no  writ  or  execution  could  Issue  against  the 
body  of  the  debtor  if  he  was  a  citizen  of  Vermont. 
The  statute  which  took  away  the  remedy  against 
the  body  of  the  debtor  in  the  latter  contracts  made 
no  provision  for  a  case  where  the  Judgment  was 
rendered  on  dlflTerent  contracts,  some  of  which  were 
before  and  some  after  that  date.  But  the  courts  of 
that  state  were  of  opinion  that  if  a  party  volunta- 
rily embraced  in  any  one  declaration  several  acts 
on  dlflTerent  contracts  and  several  on  which  he 
would  have  been  entitled  to  a  capias,  and  on  the 
others  would  not  have  been  so  entitled,  he  could 
not  on  such  Judgment  have  an  entire  execution 
Ajrainst  the  body  of  the  debtor,  and  the  sameprin- 
ciplefl  would  apply  to  a  recovery  in  an  action  on  a 
book  account  where  part  of  the  demand  was  since 
the  passinir  of  the  statute  abolishlngr  imprisonment. 
Witt  V.  Marsh,  U  Vt.  808, 805. 

Where,  in  a  judgrment  on  the  report  of  an  auditor, 
the  court  granted  a  certified  execution  as  to  so 
much  of  the  judgment  as  was  for  money  held  in  a 
fiduciary  capacity,  and  the  wri  tissued  as  an  attach- 
ment, and  the  defendant  took  exception  under  the 
Vermont  Statute,  §  1726,  which  provides  that  no 
person  who  is  a  resident  of  the  United  States  shall 
be  arrested  or  Imprisoned  on  mesne  process,  issuing 
on  a  contract  express  or  implied,  nor  on  an  execu- 
tion issued  on  a  Judgrment  recovered  In  an  action 
founded  on  such  contract,  except  as  hereinafter 
provided,— it  was  held  that  as  part  of  the  Judgment 
was  not  for  a  fiduciary  debt,  it  was  for  a  liability 
incurred  when  the  defendant  contracted  to  iruar- 
antee  certain  sales,  and  therefore  a  Judgment 
founded  in  part  upon  the  defendant's  contract  of 
guaranty  could  not  be  enforced  against  his  body, 
nor  could  an  execution  on  such  a  Judgment  law- 
fully issue  against  the  body,  the  section  of  the  stat- 
ute in  question  expressly  prohibiting  the  arrest 
upon  a  Judgment  founded  in  contract,  and  the 
Htatute  nowhere  provided  for  the  arrest  and  Im- 
prisonment of  a  debtor  on  an  execution  issued  on 
such  a  Judgment  as  was  recovered  in  that  action. 
Williams  A  0.  Fertilizer  Go.  v.  Rudd,  68  Vt.  607. 

In  Hosack  v.  Rogers,  11  Paige,  603,  it  was  held 
that  since  the  passing  of  the  New  York  act  abolish- 
ing imprisonment  for  debt,  a  final  decree  against 
an  executor  for  the  payment  of  a  debt  due  by  the 
testator  can  only  be  enforced  by  execution  against 
the  individual  property  of  the  executor,  where  he 
has  wasted  the  funds  which  came  into  his  hands, 
the  decree  being  made  in  a  suit  instituted  for  the 
recovery  of  money  due  upon  a  contract,  and 
merely  directing  the  payment  of  money  in  satisfao- 
tion  of  the  amount  due. 

Where  the  action  was  brought  on  a  warranty, 
but  the  narr.  was  in  assumpsit,  alleging  fraud  in 
the  warranty ,the  court  held  that  a  oa.  sa.  would  not 
lie.  Fleming  v.  Maguire,  14  W.  N.  C.  210.  The 
Pennsylvania  Constitution  abolishes  imprisonment 
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for  debt  except  in  cases  where  the  debtor  has  not 
delivered  up  his  property  for  the  benefit  of  his 
i  creditors  as  prescribed  by  law. 

Where  defendant,  an  agent,  was  sned  in  trover, 
required  to  find  bail,  and  in  default  was  oommltted 
to  Jail,  and  the  plaintilf  elected  to  take  an  alterna- 
tive verdict  for  money,  to  be  discharged  on  the  de- 
fendant's delivering  the  package,  and  the  defend- 
ant sought  to  be  discharged  upon  the  ground  that 
he  was  imprisoned  for  debt  contrary  to  the  terma 
of  the  Constitution,  the  court  held  that  the  verdict 
authorized  a  Judgment  for  money,  which,  when  en- 
ured, became  a  Judgment  for  money,  or  the  high- 
est form  of  debt  known  to  the  law,  and  therefore 
the  defendant's  imprisonment  for  such  debt  waa 
contrary  to  the  provisions  of  the  state  Constitution, 
although,  had  the  verdict  been  for  the  delivery  of 
the  package  alone,  it  would  have  been  against  tbo 
property,  and  not  for  debt,  and  therefore  would 
not  have  been  within  the  constitutional  provisions. 
Southern  Bxp.  Co.  v.  Lynch.  65  Ga.  240. 

In  Meyer  v.  Berlandi,  89  Minn.  48&.  1  L.  R.  A.  717. 
•  8  of  chap.  170  of  the  Minnesota  General  Laws  of 
1887,  known  as  the  mechanic's  lien  law,  which  made 
the  mere  failure  of  a  contractor,  who  had  received 
his  pay  from  the  owner,  to  pay  his  laborers  and 
materialmen,  although  he  might  not  be  guilty  of 
any  fraud,  a  felony  punishable  by  Imprisonment  in 
the  penitentiary,  was  held  unoonstitutloDal,  a» 
fairly  repugnant  to  S  IS  of  art.  1  of  the  state  Con- 
stitution prohibiting  Imprisonment  for  debt.  Isas- 
muoh  as  it  was  a  return  to  the  old  barbarous  fiction 
upon  which  imprisonment  for  debt  was  originally 
based,  namely,  that  a  man  who  owed  a  debt,  and 
did  not  pay  it,  was  a  trespasser  against  the  peace 
and  dignity  of  the  Crown,  and  for  this  suppositi- 
tious crime  was  liable  to  arrest  and  imprisonment. 

So,  the  act  of  bail  indorsing  his  name  on  the  writ 
has  been  held,  in  proceedings  by  way  of  audita 
querela,  to  be  a  contract  between  the  bail  and  the 
creditor,  and  as  such  within  I  63,  chap.  28,  of  the 
Revised  Statutes  of  Vermont,  and  therefore  the 
execution  against  the  body  of  such  bail.  In  pro- 
ceedings by  way  of  scire  facias,  was  illegally  issued; 
and  that  the  plaintiff  (the  debtor)  was  entitled  to 
his  writ.    Stoughton  v.  Barrett,  20  Vt.  885. 

And  in  Atchison  Bd.  of  Edu.  v.  Scoville.  13  Kan. 
17, 83,  it  was  held  that  under  §  16  of  the  Kansas  Bill 
of  Rights  an  order  against  a  garnishee  could  not 
be  en  forced  by  his  imprisonment,  and  that  I  480  of 
the  Civil  Code,  which  provided  that  the  court  or 
Judge  may  order  the  money  to  be  applied  towards 
satisfaction  of  the  Judgment,  and  **may  enforce 
the  same  by  proceedings  for  contempt  in  case  of 
refusal  or  disobedience,"  probably  did  not  mean 
that  the  court  might  imprison  a  garnishee  for  not 
paying  money  which  he  owed  (a  debt)  into  court, 
or  to  a  Judgment  creditor,  but  even  if  they  did  so 
mean  the  words  were  unconstitutional  to  that  ex- 
tent. 

In  Strohelm  v.  Deimel,  78  FM.  Bepw  480.  436, 
where  the  action  was  on  the  case  for  false  repre- 
sentations in  obtaining  goods  on  credit,  the  court 
held  that  although  the  general  mle  was,  that  con- 
stitutional provisions  abolishing  imprisonment  for 
debt  did  not  necessarily  include  or  comprehend  im- 
prisonment on  a  Judgment  in  an  action  ex  deficCo, 
yet  in  cases  within  the  jurisdiction  of  the  Federal 
courts,  9  990,  U.  8.  Rev.  Stat.,  which  prohibits  im- 
prisonment for  debt,  and  declares  that  all  modlfloa^ 
tions  and  restrictions  imposed  by  state  statutes 
shall  apply,  was  to  be  construed  as  including  under 
the  term  *Mm  prison  men  t  for  debt'*  actions  ez  de- 
lieto  in  cases  where  the  state  statute  was  to  be  con- 
strued in  favor  of  personal  liberty,  aach  ajodg* 
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or  koowD,  of  any  bank,  banking  firm,  or  cor- 
poration engaged  in  a  banking  business,  or  any 
other  person  or  persons,  engaged  in  said  busi- 


ness, or  the  a^nt  or  agents  thereof,  who  shall 
receive  for  deposit  any  bank  notes,  specie 
money,  or  other  thing  of  value,  knowing  at 


ment  debtor  belnff  in  fact  "  Impriaoned  for  debt" 
within  the  fair  scope  of  the  words,  the  oreditor's 
rlffhtbeingr  in  the  nature  of  a  property  right,  whioh 
a  statute  or  Constitution  abolishioflr  imprisonment 
for  debt  in  effect  takes  away  from  the  creditor. 

The  above  case  of  Stroheim  v.  Deimel  was,  how- 
ever, appealed  (77  Fed.  Hep.  80S),  and  it  was  con- 
tended that  the  proposition  in  tl|e  opinion  below, 
that  I  900,  U.  S.  Rev.  Stat.,  was  applicable  to  Judg- 
meats  for  torts,  was  inconsistent  with  the  opinion 
of  the  court  in  Deimel  v.  Arnold,  Si  U.  S.  App.  177, 
e9  Fed.  Bep.  1)67,  wherein  it  was  said  that  imprison- 
ment for  debt,  as  used  in  this  and  like  statutory 
provialons,  means  debts  arislnir  out  of  contracts, 
and  does  not  extend  to  actions  for  tort,  nor  the 
fines  or  penalties  arisinjr  from  a  violation  of  the 
penal  laws  of  the  state;  but  the  court  stated  that 
whether  the  circuit  court  was  Justified  in  treating 
that  piurt  of  the  opinion  asadfcfum  intended  simply 
as  a  reiteration  of  the  rule  that  in  a  constitutional 
provision  abolishing  imprisonment  for  debt  the 
word  **debt'*does  not  necessarily  comprehend,  and 
should  not  be  considered  as  comprehending.  Judg- 
ments in  tort,  it  did  not  deem  it  necessary  at  that 
time  to  consider. 

It  was  not  the  design  of  the  Wisconsin  Constitu- 
tion to  wholly  abolish  what  was  formerly  known  as 
a  writ  of  ca.  sa.,  but  only  to  prohibit  its  use  in  a 
certain  class  of  cases,  the  inhibition  extending  its 
use  to  imprisonment  for  debt,  arising  out  of,  or 
founded  on,  a  contract,  express  or  implied,  thereby 
simply  prohibiting  what  had  been  a  remedy  In  the 
collection  of  debts  so  arising.  Re  Milbum,  60  Wis. 
24,31. 

It  has  been  stated  that  the  language  of  the  Wis- 
consin Constitution,  taken  in  its  broad  and  proper 
sense,  indicated  a  right  accruing,  a  sum  of  money  or 
other  thing  due  or  deliverable  by  virtue  of  a  con- 
tract express  between  the  parties,  or  Implied  from 
their  acts  and  circumstances,  or  on  account  of  a 
breach  of  it  in  respect  to  some  matter  provided  for 
or  contemplated  by  them  when  it  was  made,— some- 
thing springing  out  of  the  contract  and  for  the  en- 
forcement of  which  resort  must  be  had  to  it:  and 
seems  not  to  include  damages  for  those  wrongful 
acts  which  either  party  may  possibly  do,  and  which 
when  done  were  remotely  connected  with  it,  but 
were  not  anticipated  by  them  at  the  time  of  mak* 
ing  it,  the  act  in  that  case  being  precisely  of  that 
character.    Ke  Mowry,  12  Wis.  G2. 

See  also  The  Blanche  Page.  16  Blatohf.  1,8,  infra, 
vni.a 

a  Breach  of  promlss  to  marry. 

It  has  generally  been  contended  that  an  action 
for  breach  of  a  promise  to  marry  is  based  upon  con- 
tract, the  action  being  for  damages  for  the  breach 
thereof,  and  therefore  within  the  constitutional 
provisions  prohibiting  imprisonment  for  debt,  and 
such  would  seem  to  be  the  conclusions  arrived  at 
by  the  courts,  the  defendant  being  exempt  from 
punishment  except  in  cases  where  fraud  is  shown. 

In  Re  Tyson,  82  Mich.  262,  the  applicant  for  a  writ 
of  habeas  corpus  and  certiorari  was  arrested  on  a 
capias  in  a  civil  action  issued  upon  an  aflBdaviti 
charging  him  simply  with  a  breach  of  promise  to 
marry.  He  was  held  to  bail,  which  was  given,  but 
he  afterwards  surrendered  in  exoneration  of  bis 
bail  and  remained  in  custody  under  the  writ  of 
capias.  It  was  held  that  the  cause  of  action  was 
based  simply  upon  a  breach  of  promise  to  marry, 
and  in  the  absence  of  any  charge  involving  fraud  it 
was  within  the  constitutional  inhibition  against  im- 
prisonment for  det>t  contained  in  art.  6, 188,  of  the 
state  Constitution. 
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So  where,  in  such  an  action,  the  defendant  was  ar- 
rested and  held  to  bail,  under  chap.  17. 1 140,  N.  C. 
Stat.,  which  provided  that  the  defendant  might  be 
arrested  as  hereinafter  prescribed  in  the  following 
cases,  inter  alia,  on  an  action  on  a  promise  to  marry, 
—the  court  held  that  such  provision  was  a  violation 
of  the  articles  of  the  state  Constitution,  there  being 
no  fraud,  a  mere  breach  of  promise  to  marry  being 
no  more  a  case  of  fraud  than  a  breach  of  any  other 
promise,  and  for  that  reason  the  prosecution  could 
not  be  made  to  include  a  breach  of  promise  to 
marry  without  extending  it  to  a  breach  of  any 
other  contract,  the  words  ^^except  in  cases  of  fraud'* 
being  used  In  a  restricted  sense,  namely,  as  fraud  in 
procuring  a  contract  to  be  made,  or  fraud  in  at- 
tempting to  evade  performance.  Moore  v.  Mullen, 
77N.  C.827. 

The  court  distinguished  the  above  case  from  the 
New  Jersey  cases  infra,  which  upheld  the  defend- 
ant's arrest  in  actions  of  a  similar  character,  upon 
the  ground  that  in  those  actions  the  defendant,  in 
addition  to  the  breach  of  promise  or  contract,  had 
been  guilty  of  illegal  acts,  and  had  sought  to  aban- 
don the  plaintiir  by  fleeing  from  the  state,  there 
being  additional  circumstances  which,  in  those 
cases,  caused  the  court  to  consider  the  case  as  one 
of  fraud  and  so  within  the  provisions  of  the  Con- 
stitution, while  in  the  case  in  hand  there  was  no 
fraud  but  a  mere  breach  of  contract. 

A  different  opinion  is,  however,  held  by  the  court 
in  cases  where  fraud  exists. 

In  Re  Sheahan,  25  Mich.  146,  which  was  an  appli- 
cation for  a  writ  of  habeas  corpus,  the  petitioner 
being  arrested  on  a  capias  in  an  action  for  a  breach 
of  promise  to  marry,  the  court  held  that  whether 
in  actions  for  breach  of  promise  to  marry  in  gen- 
eral the  defendant  was  liable  to  arrest  or  not,  yet  a 
case  like  the  one  then  before  the  court,  which  par- 
took of  the  nature  of  f caud,  seduction  being  proved, 
was  within  the  exceptions  contained  in  the  pro- 
visions of  the  Constitution  relating  to  imprison- 
ment for  debt. 

So,  where  the  defendant's  contention  was  that  a 
promise  of  marriage  was  a  contract  for  a  breach  of 
which  the  defendant  could  not  be  arrested  without 
proof  of  fraud,  either  in  contracting  the  obliga- 
tion, or  in  his  subsequent  action  to  avoid  his  re- 
sponsibility, the  court  stated  that  if  such  were  an 
action  founded  on  a  contract,  it  would  be  within 
the  act  respecting  imprisonment  for  debt  in  cases 
of  fraud,  if  it  were  not  specially  excepted  in  S  7  of 
that  act,  but  that  the  provisions  of  that  act  did  not 
extend  to  actions  on  promises  to  marry,  the  exemp- 
tion not  meaning  that  a  writ  of  capias  ad  respon- 
dendum should  not  be  awarded  in  such  cases,  the 
classification  of  such  cause  of  action  in  the  7th  sec- 
tion with  contempts,  etc.,  showing  that  a  harsher 
rule  was  intended  than  was  applied  in  cases  of 
breach  of  ordinary  contracts,  and  that  a  wider 
scope  was  to  be  given  to  Judiciary  discretion  in 
holding  to  bail  in  such  cases,  than  that  prescribed 
by  the  statute  in  mitigation  of  the  rigor  of  the  old 
law  of  imprisonment  for  debt,  the  New  Jersey 
statute  being  an  exposition  of  T  7  of  art.  1  of  the 
state  Con8titution»  the  case  being  within  the  ex- 
ception made  in  coses  of  iraud  as  contained  in 
such  constitutions,  as  fraud  was  proved  against  the 
defendant.    Perry  v.  Orr,  85  N.  J.  L.  286. 

And  §  201,  T  8,  of  the  Code  of  North  Carolina, 
which  provides  that  a  defendant  may  be  arrested 
for  seduction,  is  valid  and  not  in  conflict  with  art.  2, 
S 16,  of  the  state  Constitution,  though  it  provides 
that  there  shall  be  no  imprisonment  for  debt,  ex- 
cept in  cases  of  fraud,  and  damages  recovered  in 
such  a  case  not  constituting  a  debt  in  the  sense  im- 
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the  lime  said  deposit  is  received,  or  having 

food  cause  lo  believe,  that  such  bank,  banking 
nn,  corporatioB,  person,  or  persons  are  in  a 
failing  or  insolvent  condition,  shall  for  each 


offense  be  deemed  guiltv  of  a  misdemeanor, 
and  on  conviction  thereof  be  fined  not  less  than 
double  the  amount  of  said  deposit. 
<*Sec.  2.   Be  it  further  enacted,  thai  in  all 


pliod  by  that  provision.    Kinney  v.  lAUghenour, 
97  N.  0.825,  327. 

III.  Actions  founded  in  tort 

a.  InfjeneraL 

As  to  distinotioofl  between  debts  and  torts,  see 
also  supra,  II. 

The  ooDstltutional  iohlbitlon  as  to  imprisonment 
for  debt  does  not  apply  to  oases  founded  upon  torts 
committed  by  the  defendant,  even  thoug-b  it  may 
be  contended  that  the  Judgment  for  damages  re- 
covered in  such  action  constitutes  a  debt  owing  by 
the  defendant  to  the  plaintiff,  the  Ck>nstitutlon  only 
prohibiting  such  imprisonment  in  actions  arising 
ex  eontraetu. 

In  cases  where  the  ground  or  form  of  action  Is  ex 
delicto^  or  in  tort  for  damages  for  a  wrong  com- 
mitted, the  courts  generally  hold  that  the  constitu- 
tional inhibition  does  not  apply,  and  therefore  a  de- 
fendant is  liable  to  be  imprisoned,  not.  howe\  er,  for 
the  debt  he  owes,  but  for  the  wrong  he  has  done, 
either  to  the  plaintiff  himself,  or  to  the  public  at 
large.  Kennedy  v.  People,  122  111.  049, 662;  People, 
Brenoan,  v.  Cotton,  14  111.  414,416;  McCool  v.  State, 
28  Ind.  127,  131;  Lower  ▼.  Wallick,  26  Ind.  68;  Ex 
parte  Bergman,  18  Nev.  831;  Long  v.  McLean,  88  N. 
0. 8;  Moore  v.  Green,  73  N.  C.  894, 21  Am.  Rep.  470; 
United  States  v.  Walsh.  Deady,  281. 285. 

The  provisions  of  the  Alabama  Constitution  pro- 
hibiting imprisonment  for  debt  apply  only  to  ac- 
tions based  on  contracts  express  or  implied,  and 
they  do  not  extend  to  actions  originating  in  tort. 
Ex  parte  Hardy,  68  Ala.  803, 816. 

In  that  case  it  was  stated  that  it  was  yet  to  be 
supposed  that  the  framers  of  the  Constitution  in- 
tended to  prohibit  the  legislature  from  authorizing 
the  remedy  of  incarceration  as  a  means  to  coerce 
the  payment  of  damages  originating  ex  delicto,  but 
only  of  a  debt  originating  ex  contractu.    Ibid. 

The  provision  of  the  lUlDois  Constitution  ex- 
empting debtors  from  imprisonment  has  no  appli- 
cation to  an  action  for  a  tort,  as  such  provision  ap- 
plies only  to  actions  of  contract,  express  or  im- 
plied.   McKlndley  v.  Rising,  28  111.  837, 343. 

And  in  such  a  case  the  statute  must  receive  its 
natural  construction  without  the  restraining  influ- 
ence of  the  Constitution,  which  has  been  applied 
to  it  in  cases  ex  contractu.    Ibid. 

It  has  been  held  that  chap.  62,  III.  Rev.  Stat,  re- 
lates to  arrests  for  debts,  and  has  no  application  to 
arrests  for  torts,  its  object  being  to  carry  out  the 
policy  of  the  Constitution  that  a  man  shall  not  be 
imprisoned  on  account  of  his  debts  if  he  acts 
honestly  and  fairly  toward  his  creditors,  and  it  is 
confined  exclusively  to  arrests  made  in  suits 
brought  upon  contracts,  express  or  implied,  such 
Intention  being  further  manifest  by  the  provisions 
of  111.  act  Feb.  28, 1846,  which  prescribes  a  different 
mode  for  the  discharge  of  those  held  In  custody  in 
final  process,  in  cases  not  provided  for  by  chap.  62, 
Rev.  Stat.    People,  Brennan,  v.  Cotton.  14  111.  414. 

A  Constitution  which  abolishes  imprisonment  for 
debt  does  not  prohibit  the  legislature  from  passing 
a  law  to  imprison  on  judgments  founded  on  torts. 
Turner  v.  Wilson,  40  Ind.  681,  584. 

And  the  Indiana  courts  have  stated  that  the  dis- 
tinction between  tort  and  contract  exists  In  the 
nature  of  things,  and  cannot  be  confounded  or 
abolished  by  law.  One  arises  by  a^rreement,  the 
other  by  wrong,  and  none  but  honest  debtors  are 
protected  from  imprisonment  for  debt;  the  wrong- 
doers and  dishonest  men  cannot  claim  the  exemp- 
tioD.    ibid. 
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So,  Me.  Stat  1831,  chap.  520,  for  the  abolition 
of  imprisonment  of  honest  debtors  for  debt  passed 
in  order  to  carry  into  eCTect  the  provisions  of  the 
state  Constitution  abolishing  imprisonment  for 
debt  does  not  apply  to  actions  founded  on  tort,  or 
to  process  on  J udgments  for  costs.  Gooch  v.  Steph- 
enson, 15  Me.  120. 

And  in  New  Yorlc,  where  there  does  not  seem  to 
be  any  express  constitutional  inhibition,  the  act 
abolishing  imprisonment  for  debt  does  not  apply 
to  suits  founded  in  tort  though  a  contract  between 
the  parties  is  alleged  by  way  of  inducement  Mo- 
DufBe  V.  Beddoe,  7  Hill.  678. 

In  Mallory  y.  Leach,  28  How.  Pr.  607, 600,  where  tht 
action  was  on  contract  and  sut>dlv.  1,  f  179,  N.  Y. 
Rev.  Stat,  declared  that  no  defendant  could  be  ar- 
rested except  in  an  action  for  the  recovery  of  dam- 
ages on  a  cause  of  action  not  arising  out  of  oontract 
the  court  stated  that  Inasmucb  as  it  was  a  question 
of  personal  right  as  distinguished  from  the  rights 
of  property,  the  law  must  be  strictly  construed, 
and  that  in  order  to  arrest  under  subdivision  1,  the 
action  must  be  in  tort  as  distinguished  from  an  ac- 
tion on  contract  and  that  such  was  the  plain  mean- 
ing of  the  language  employed.  The  action  must 
be  for  the  recovery  of  damages,  a  term  inappropri- 
ate when  applied  to  the  principal  recovery  in  an 
action  for  debt;  but  usual  and  appropriate  when 
applied  to  actions  in  tort 

Where,  by  the  laws  of  the  state,  the  owner  of 
personal  property  was  entitled  to  the  poesession 
thereof,  and  any  deprivation  of  such  property  was 
a  tort  the  object  of  such  statute  being  the  more 
effectually  to  quiet  and  protect  the  possession  of 
personal  property,  and  to  prevent  the  talcing  pos- 
session thereof  by  fraud  or  violence,  it  was  held 
that  the  defendant's  Imprisonment  in  proceedings 
thereunder  could  not  in  any  legal  sense  be  consid- 
ered as  an  imprisonment  for  debt  within  the  pro- 
visions of  the  Georgia  Constitution  of  1868c  which 
declared  that  there  shall  be  no  imprisonment  for 
debt  Harris  v.  Bridges,  67  Oa.  407. 24  Am.  Rep.  496w 

And  where  the  record  showed  that  a  wrong  had 
been  committed,  and  that  the  defendant  bad  embes- 
zled  the  property  of  the  plaintiff,  and  the  latter  was 
entitled  to  the  remedy  in  case  of  tort  but  brought 
his  suit  in  form  ex  coi\tractu,  it  was  held  that  he 
was  still  entitled  to  process  on  his  Judgment  in  the 
same  manner  that  he  would  tie  entitled  in  an  action 
of  tort  although  the  Illinois  statutes  provide  that 
**no  execution  shall  issue  against  the  body  of  the 
defendant  except  when  the  Judgment  shall  have 
been  obtained  for  a  tort  committed  by  such  de- 
fendant** the  statute  not  saying  that  the  plaintiff 
must  necessarily  pursue  the  form  of  an  er  delicto 
action,  in  order  to  entitle  him  to  an  execution 
against  the  body  of  the  defendant  if  it  appears  on 
the  record,  and  has  been  adjudged  against  him, 
that  the  real  right  of  action  was  for  a  tort  com- 
mitted by  the  defendant  Barney  v.  Chapman,  21 
Fed.  Rep.  904. 

Again,  where  a  relator  was  under  arreat  on  ac- 
count of  debt  iind  the  Judgment  against  him  was 
founded  upon  a  tort  it  was  held  that  the  plaintiff 
had  a  right  to  sue  out  an  execution  against  his  body 
under  S  90,  chap.  59,  111.  Rev.  Stat,  and  that  he  was 
not  entitled  to  be  discharged  under  chapter  62  of 
such  Revised  Statutes,  but  must  proceed  under  the 
act  of  February,  1845.  People,  Brennan,  v.  Cotton, 
14  III.  414. 

Where  the  action  was  not  brought  to  recover 
money  loaned  by  the  plaintiff  to  the  defendant  but 
for  the  false  and  fraudulent  representations  of  the 
defendant  in  respect  to  certain  collateral  securities. 
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ooDTictioDB  uDder  this  act,  the  fine  shall  be 
paid  in  lawful  money  of  the  (Joited  States 
oDly,  ooe  half  of  which  shall  go  (o  the  persoa 
who  made  the  deposit.  , 


'*Sec.  8.  Be  it  further  onncted  that  the  pay- 
ment back  to  the  depositor  of  the  bank  notes, 
specie  money,  or  other  thing  of  value  depos- 
ited, before  the  conviction  hereunder,  and  the 


upon  the  faith  of  which  the  loan  was  made,  it 
was  held  that  the  action  was  in  form  ex  delieto 
and  not  ex  eonlractUt  and  that  therefore  the  de- 
fendant was  not  entitled  to  a  dfscbarire  from  im- 
prisonment by  virtue  of  the  Pennsylvania  act  of 
it^abolishlnsr  imprisonment  for  debt,  the  irrava- 
ni«'n  being  in  form  and  in  fact  deceit.  Tryon  v. 
Haninver,  Clark  (Pa.)  184. 

In  Metsenger  v.  Lockwood^  0  West.  L.  J.  O.  8. 
4  Ohio)  5SS],  it  was  stated  that  the  provision  In  the 
Ohio  Constitution  prohlbitinfr  imprisonment  for 
debt  was  an  explicit  declaration  that  the  people 
had  reserved  to  themselves  the  sacred  boon  of  per- 
sonal liberty,  and  had  denied  to  the  government  all 
control  over  their  persons  except  for  the  commis- 
sion of  crimes,  and  the  isolated  case  of  fraud  In 
their  biisiiR'Ss  transactions,  such  declaration  being 
regarded  as  an  ample  safeguard  without  either 
legislative  or  Judicial  construction  admitting  of  no 
such  thing  by  either  the  one  or  the  other  depart- 
osent  of  the  government. 

In  an  action  In  case  in  the  nature  of  a  conspiracy, 
it  was  held  that  the  action  was  for  a  tort,  and  not 
for  a  mere  breach  of  contract,  and  therefore  the 
court  committed  no  error  in  committing  the  de- 
fendant onaca.  sa.  Kalbfus  v.  Uundell,  lU  Pa. 
loe. 

In  Jack  V.  Sboemalter,  3  Binn.  280,  a  capias  was 
allowed  in  slander,  the  court  stating  that  such  a 
writ  might  issue  for  any  cause  of  action  whatever 
•gainst  a  freeholder  who  neglected  to  put  in  special 
tell  upon  notice  so  to  do. 

8o  in  the  case  of  a  Judgment  for  damages  and 
costs  recovered  In  an  action  of  replevin  in  the  cir- 
cuit court,  imprisonment  on  an  execution  does  not 
fall  within  the  prohibition,  either  of  article  6,  S  88, 
of  the  Bflchigan  Constitution,  or  of  the  nonimpris- 
onment  act  of  1839  (2Comp.  Laws,  chap.  166),  of  that 
state.    Fuller  v.  Bowker,  11  Mich.  204,  208. 

The  Constitution  of  Wisconsin  abolished  impris- 
onment for  debt,  arising  on  contract,  and  super- 
seded the  territorial  statute  so  far  as  it  related  to 
actions  ex  eontrtutu^  but  so  far  as  it  related  to  ac- 
tions ex  delieto  such  statute  would  appear  to  remain 
In  force  until  the  Revision  of  1849,  when  such  re- 
vision continued  the  practice  in  actions  of  tort,— 
and  the  same  practice  of  arrest  on  mesne  process, 
or  at  any  time  before  Judgment  in  actions  of  tort 
upon  order  of  the  Judge  of  the  court,  is  still  con- 
tinued by  law,  and  therefore,  under  the  Constitu- 
tion, the  Judges  of  courts  of  record  have  power  at 
chambers  to  make  an  order  to  hold  to  ball  In  proper 
cases,  and  the  arrest  of  the  prisoner  for  the  tort 
with  which  he  is  charged  upon  the  order  of  the 
Judge  of  the  county  court  in  which  he  was  sued  for 
tort  is  therefore  legal,  and  such  order  warrants  his 
Imprisonment,  unless  its  force  has  been  arrested  or 
Spent.    Re  Kindling,  89  Wis.  88,  eo. 

In  Re  Mowry,  12  Wis.  62,  the  applicant  for  man- 
damus sought  to  be  discharged  from  imprisonment 
under  an  exeoutlon  rendered  against  his  body,  upon 
a  Judgment  in  enaction  for  damages  for  the  wrong- 
ful and  fraudulent  misapplication  and  conversion 
of  school-land  certificates  deposited  as  security,  his 
contention  being  that  such  execution  would  not 
lie,  as  the  Judgment  was  a  debt  arising  out  of  a  con- 
tract and  therefore  within  the  inhibition  imposed 
by  1 18,  art.  1,  of  the  state  Constitution,  and  the 
court  held  that  he  was  not  entitled  to  the  privilege 
from  arrest  therein  contained. 

h.  Ifesne  proflts. 

Where  a  Judgment  in  ejectment  had  been  ob- 
tained, and  an  action  of  trespass  for  mesne  proflts 
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was  afterwards  brought  upon  the  Judgment,  and 
a  ca.  sa.  issued  against  the  defendant,  who  ap- 
plied for  a  writ  of  hatieas  corpus,  alleging  that  his 
detention  was  unlawful,  the  court  remanded  the 
;  relator  or  petitioner  upon  the  ground  thathe  wat 
'  not  exempt  from  imprisonment  within  the  mean- 
ing of  the  Pennsylvania  act  of  1842,  prohibiting  im- 
prisonment for  debt,  the  action  not  being  in  con- 
tract.   Com.  V.  Bowman,  8  Pa.  Diet.  R.  74. 

A  claim  for  mesne  proflts  In  an  action  of  eject- 
ment is  not  founded  ^^upon  any  contract,  or  due 
upon  any  contract,  express  or  implied,*'  and  the  re- 
covery is  not  for  **any  damages  for  the  nonper- 
formance of  any  contract,**  and  therefore  the 
defendant  is  subject  to  arrest  under  the  exceptions 
contained  In  the  Pennsylvania  act  of  1842  abolish- 
ing imprisonment,  the  action  being  founded  upon 
the  wrongful  holding,  the  recovery  of  mesne  prof- 
its arising  from  such  wrong  or  trespass.  Hopkln- 
son  V.  Cooper,  8  Phlla.  8. 

In  Howland  v.  Needham,  10  Wis.  496,  the  question 
was  whether  an  exeoutlon  could  Issue  against  the 
body  of  a  defendant  upon  a  Judgment  for  damages 
for  the  withholding  of  real  property,  and  the  rents 
and  profits,  where,  pursuant  to  S  88  of  the  Code  of 
Procedure,  the  clain^  for  such  damages  was  united 
with  the  claim  in  an  action  for  the  recovery  of  such 
property,  and  the  court  held  that  such  an  execution 
was  legal  and  not  within  the  provisions  of  Wis. 
Const,  art.  1,  §  10,  Inasmuch  as  an  action  of  eject- 
ment was  an  action  ex  delicto,  and  that  the  wrong- 
ful receipt  by  the  tenant  in  possession  of  the  mesne 
profits,  or  the  withholding  of  the  possession  from 
the  lawful  owner,  was  a  tort  for  which  by  the  com- 
mon law  an  action  of  trespass  might  be  msintalned. 
See  also  Lang  v.  Finch,  166  Pa.  255,  infra,  VI.  a. 

0.  Treai)af$, 

In  a  case  where  a  verdict  was  rendered  in  an  ac- 
tion of  trespass  for  damages  for  negligence  on  the 
part  of  an  employer  in  not  furnishing  bis  employees 
with  reasonably  safe  appliances  for  work,  wherein 
aca.  sa-was  issued  upon  a  Judgment  and  It  was 
contended  that  the  same  was  illegal  by  reason  of 
the  Pennsylvania  act  of  1842,  abolishing  Imprison- 
ment for  debt,  it  was  held  that  the  case  did  not  come 
within  the  exceptions  contained  in  the  provisions 
of  the  statute,  the  court  reversing  the  order  of  the 
court  below  setting  aside  the  ca.  sa.  Komberger  v. 
Henry,  167  Pa.  814. 

Where  the  action  was  dearly  ex  ddieto^  although 
the  statement  commenced  by  reciting  a  contract, 
which  was  mere  matter  of  Inducement  to  show  how 
the  defendant  became  possessed  of  the  property  on 
which  he  afterwards  committed  the  trespass,  and 
such  recital  was  wholly  unnei'essary,  and  the  de- 
fendant contended  that  the  Judgment  was  founded 
upon  contract,  or  represented  Judgments  for  non- 
performance of  the  contract,and  hence  came  within 
the  provisions  of  the  Pennsylvania  act  of  1842  abol- 
ishing Imprisonment  for  debt«  and  exempting  him 
from  arrest  and  imprisonment,— -the  court  held  that 
such  was  not  the  case,  as  it  was  the  result  of  the 
tnspass  pure  and  simple,  outside  of  the  contract, 
and  therefore  a  capias  ad  satisfaciendum  would  lie 
to  enforce  the  Judgment  Dungan  v.  Read,  167  Pa. 
396. 

And  the  arrest  upon  a  ca.  sa.  issued  pursuant  to 
a  Judgment  in  an  action  brought  before  a  Justice  of 
the  peace,  for  trespass  upon  personal  property  upon 
which  an  execution  had  been  Issued  and  returned 
'*no  property  found,"  was  held  not  an  arrest  on 
account  of  a  debt,  the  Judgment  l>eing  founded 
upon  a  tort  which  gave  the  plalutiff  a  right  tn  sue 
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court  oost8  thereof,  which  may  have  accnrnn- 
lated,  shall  be  a  good  and  lawful  defense  to 
any  prosecution  under  this  act"  Acts  1891^ 
93.  pp.  94,  95. 

By  demurrer  to  the  indictment  and  motion 
In  arrest  of  judgment,  defendant  raised  the 


question  of  the  constitutionality  of  the  forego- 
ing statute,  and  reserved  the  court's  ruling, 
sustaining  the  indictment  and  statute,  for  our 
consideratiqn. 

1.  The  statute,  it  is  insisted  for  the  appel- 
lant, is  violative  of  article  1,  g  21,  of  the  Con- 


out  an  execution  affainRt  the  body.    People,  Bren- 
nan,  v.  Ck)tton,  U  111.  414, 41& 

d.  Fraiud, 

Asa  sreneral  rule  fraud  is  excepted  by  most  of  the 
state  Constitutions,  and  therefore  a  debtor  who  has 
beec  irullty  thereof  caonot  plead  the  unconstitu- 
tionality of  his  imprisonment  as  a  means  of  securinir 
bis  release  from  arrest. 

Fraud  is  treated  both  by  the  lefrlslature  and  the 
convention  as  in  its  nature  criminal,  and  it  is  for 
this  reason  that  arrests  for  this  cause  are  tolerated, 
but  it  wiU  not  be  allowed  that  without  a  specifica- 
tion of  the  facts  and  proof  of  them  citizens  should 
be  placed  beyond  the  protection  of  the  Bill  of 
Rights,  and  have  their  bodies  incarcerated,  simply 
because  some  frightened  or  hard  creditor  may  be- 
lieve that  they  intend  to  commit  a  fraud.  Messen- 
irer  V.  Lockwood,  0  West.  L.  J.  O.  8.  (Ohio)  621. 

Persons  may  be  imprisoned  for  a  wrontr  by  them 
maliclouly done, a  tort  wilfully  and  with  malice, 
committed,  where,  on  account  of  such  tort,  dam- 
ages have  been  recovered  by  the  party  Injured. 
Bawyer  v.  Nelson,  4i  111.  A  pp.  184, 185. 

Alabama  seems  to  be  the  only  state  in  which 
fraud  Is  not  made  an  exception,  and  wherein  im- 
prisonment for  debt  is  entirely  abolished. 

Every  intendment  must,  however,  be  in  favor  of 
the  liberty  of  the  subject,  and  the  liberty  of  the 
subject  is  not  to  be  presumed  away  by  the  theory 
that  the  district  courts  have  Jurisdiction  over  the 
subject  of  fraud,  nor  is  it  to  be  presumed  when  its 
process  issues  that  it  has  been  issued  in  a  proper 
case,  for  if  such  a  rule  of  presumption  were 
adopted  there  would  not  tie  a  single  case  in  which 
a  party  might  not  be  ^rested  and  imprisoned  on 
final  process,  although  fraud  never  entered  into 
the  elements  of  the  original  suit  or  controversy. 
Matoon  v.  Bder,  6  Gal.  57,  SO. 

In  construing  the  provisions  of  the  Constitution 
of  California  the  court  stated  that  fraud  is  a  fact 
which  must  be  proved,  and  the  party  undertook  to 
do  so  when  he  issued  out  his  process;  it  gave  char- 
acter to  his  Judgment  and  determined  his  rights, 
and  be  should  substantiate  it.   Ibid. 

So,  as  a  writ  of  arrest  is  only  an  intermediate  rem- 
edy or  process  to  secure  the  presence  of  a  party 
until  final  Judgment,  the  facts  on  which  it  is  based 
must  be  affirmatively  found,  and  the  fraud  stated 
]Q  the  Judgment,  in  order  to  authorize  an  arrest  on 
final  process,  and  where  this  Is  not  done  no  ca.  sa. 
can  properly  issue  against  a  Judgment  debtor.  Ibid. 

And  this  is  so  for  the  reason  that  the  writ  issues 
m  the  language  of  the  statute  in  the  "enforce- 
ment** of  the  **Judgment.*'  Davis  v.  Bobinson,  10 
CaL  411, 412. 

Where  the  case  raised  a  strong  presumption  of 
fraud  on  the  part  of  the  debtor,  in  that  he  had  con- 
veyed large  amounts  of  real  and  personal  property 
to  persons  for  the  purpose  of  cheatingrand  defraud- 
ing his  creditors,  it  was  held  to  be  a  sufllcient  case 
to  Justify  bis  imprisonment  under  the  Illinois  Con- 
stitution.   Re  Salisbury,  16  111.  860,  »6S3. 

And  it  has  been  stated  that  fraud  in  contracting 
a  debt  in  the  ordinary  nature  of  things  means  some 
fraudulent  conduct  at  the  time  of  the  contract 
whereby  the  other  party  was  deceived.  Van  Kirk 
V.  Staats,  84  N.  J.  L.  121,  wherein  it  was  sought  to 
imprison  a  debtor  for  debt,  the  plaintiir  alleging 
fraud. 

Alabama. 

The  Alabama  Constitutions  of  1868, 1875,  entirely 
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did  away  with  imprisonment  for  debt,  even  in 
of  fraud,  even  though  fraud  was  excepted  out  of 
the  earlier  Constitutions,  and  therefore  no  excep- 
tion oan  be  made  in  that  state  on  the  ground  of 
fraud.    Ex  parte  Hardu^  68  A  la.  808. 

ArkanaaM, 

There  does  not  seem  to  be  any  direct  inhibition 
against  imprisonment  for  debt  in  the  Arkansas 
Constitution  of  1836,  but  it  has  been  held  that  the 
eflTect  of  the  Arkansas  act  of  February  8, 1843,  abol- 
ishing imprisonment  in  civil  cases,  was  not  to  en- 
large the  instances  in  which  a  capias  or  ca.  ea.  m  ight 
issue,  but  to  make  ail  the  statutes  then  in  force  au- 
thorizing arrest  and  imprisonment  for  debt  inop- 
erative, except  in  oases  of  fraud  on  the  part  of  the 
debtor,  alleged  by  the  plaintiff  and  sustained  by  the 
afildavits  prescribed  by  the  aoL  Hatheway  v. 
Jones,  20  Ark.  100.  111. 

By  the  Constitution  of  that  state  of  the  year  1886. 
however,  imprisonment  for  debt  was  abolished  ex- 
cept in  cases  of  fraud. 

In  Kuddell  v.  Childress,  81  Ark.  511,  proceedings 
were  taken  by  a  surety  against  his  principal  under 
S  5094  of  Gantt*s  Digest*  which  provides  that  a 
surety  may  maintain  an  action  against  bis  princi- 
pal to  obtain  indemnity  against  the  debtor  liability 
for  which  he  is  bound  before  It  is  due,  whenever 
any  of  the  grounds  exist  upon  which  by  the  provi- 
sions of  chapters  8  and  9  an  order  may  tie  made  for  ar- 
rest and  bail  or  for  attachment;  and  it  was  held  that 
such  proceedings  were  not  contrary  to  the  provi- 
sions contained  in  1 14,  art.  1,  of  the  Constitution  of 
that  state  of  1868,  which  prohibits  imprisonment 
for  debt,  but  provides  that  the  general  assembly 
may  provide  for  imprisonment  or  holding  to  bail 
persons  charged  with  fraud  in  contracting  said 
debt,  the  court  stating  that  such  a  case  was  not  the 
arrest  of  a  debtor  for  debt,  but  was  a  proceeding  to 
indemnify  the  surety  in  the  manner  pointed  out  by 
the  section. 

By  the  Constitution  of  that  state  of  1874,  art.  2. 
S 16,  imprisonment  for  debt  is  abolished  except  in 
cases  of  fraud. 

Callfnmia, 

As  the  Constitution  of  the  state  of  California 
does  not  prohibit,  but  by  implication  authorizes, 
imprisonment  for  fraud,  execution  may  be  ordered 
against  the  person  of  the  defendant  who  is  adjudged 
guilty  of  fraud,  as  where  the  defendant  has  fraudu- 
lently purchased  goods.  Stewart  v.  Levy,  86  Oal. 
150, 167. 

And  in  Re  Vinioh,  86  Cal.  TO,  where  an  order  of 
arrest  was  issued  in  a  civil  action  by  a  Justice  of  the 
peace,  and  it  was  conceded  that  the  action  was  for 
the  recovery  of  moneys  claimed  to  be  due  upcm  am 
open  account,  it  was  held  tl^at,  under  art.  1, 1 1&,  of 
the  California  Constitution,  which  prohibits  im- 
prisonment in  any  civil  action,  on  mesne  or  final 
process,  unless  in  case  of  fraud,  before  the  defend- 
ant oou  Id  be  subjected  to  such  imprisonment  fraud 
must  be  shown  to  exist. 

ConneeUtiuL 

The  Gonnecticut  Constitution,  art  1,  I  10.  pro- 
vides: '*No  person  shall  be  arrested,  detained  or 
punished  except  in  oases  clearly  Warranted  by  law.*' 

The  statutes  of  that  state  abolishing  imprison- 
ment in  all  actions  for  debt  arising  upon  contract 
express  or  implied,  except  in  oases  of  fraud  and 
fraudulent  dealings  as  therein  specified,  have  de- 
fined the  cases  wherein  such  imprisonment  is  war- 
ranted, and  therefore,  in  cases  falling  within  the 
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■dtadon  of  the  state,  which  provides  "  that  oo 
person  shall  he  imprisoned  for  deht."  It  is  to 
be  observed  in  the  outset  that  this  provision  of 
the  organic  law  is  essentially  different  from 
the  provisions  on  this  subject  in  many  other 
state  Constitutions,  in  that  it  contains  no  ex- 


ception of  "cases  of  fraud;"  and,  on  the  same 
line,  is  essentially  different  from  the  Constitu- 
tions of  this  state  of  1819.  18rtl,  and  1865»  in 
each  of  which  the  language  is  that  '*the  person 
of  a  debtor,  where  there  is  not  strong  pre- 
sumption of  fraud,  shall  not  be  detained  in 


ezoeptioDs  named  therein,  imprisonment  Is  J ustifl- 
able,  and  not  in  violation  of  the  Constitution. 

It  has  been  stated  in  oonstruinir  the  Gonnecticut 
statute  relating  to  this  subject  that  the  fflst  of  all 
actions  ts  either  ex  contractu  or  ex  delicto,  that  is, 
they  sound  either  in  tort  or  contract,  and  the  stat- 
ute is  not  intended  to  abolish  the  distinction;  and 
that  under  the  statute  the  mere  inability  to  pay 
debts  is  no  longer  to  be  treated  as  deserving  of  im- 
prisonment, such  remedy  for  the  collection  of 
debts  being  too  harsh,  the  legislature  In  very  posi- 
tive language  abolishing  it  by  the  introductory 
otiause  of  tlie  statute,  but  all  other  causes  of  action 
enumerated  under  the  proviso  were  left  to  be  en- 
forced as  before,  and  remedies  by  action  on  the  case 
for  fraud  were  provided  for  even  beyond  former 
limits,  so  that  all  tortfeasors  and  fraudulent  debtors 
should  be  discouraged  and  checked  by  danger  of 
imprisonment.  Armstrong  v.  Ayres,  19  Conn.  640, 
S45. 

Where  in  an  action  on  the  case  it  was  alleged  that 
the  defendant,  indebted  upon  certain  notes,  had 
fraudulently  conveyed  away  and  concealed  his 
property  so  as  to  avoid  legal  process,  and  bad  made 
false  and  fraudulent  representations  In  obtaining 
the  goods  on  credit  and  In  giving  the  notes  there- 
for, it  was  held  that  such  action  was  In  tort  for 
tbe  fraud  committed,  and  within  the  proviso  to  the 
Connecticut  statute  of  1842  abolishing  Imprison- 
ment for  debt,  under  which  the  defendant  might 
be  lawfully  arrested  and  held  to  bail.    Ibid. 

And  this  is  so  for  the  reason  that  it  was  not  in- 
tended to  abolish  such  imprisonment  in  respect  to 
that  dishonest  class  of  debtors  who  were  guilty  of 
fraud  in  contracting  their  debts,  or  who  concealed 
or  conveyed  away  their  property  so  that  it  could 
not  be  reached  by  the  ordinary  process  of  attach- 
ment.   Cowles  V.  Day,  80  Conn.  406,  412. 

The  creditor  is  entitled  to  the  benefit  of  the 
remedy  in  an  action  on  the  case,  in  which  both  the 
debt  and  the  fraudulent  act  or  acts,  which,  by  the 
statute  were  to  deprive  the  fraudulent  debtor  of 
the  benefit  of  tbe  act  abolishing  imprisonmen  for 
debt,  were  to  be  set  forth  and  proved,  in  order  to 
secure  the  benefit  of  an  execution  against  the  body 
as  well  as  the  property  of  the  debtor,  the  fraud 
irrespective  of  the  debt  not  being  an  injury  to  any- 
one pecuniarily;  but  accompanied  by  the  debt  it  Is 
an  injury,  since  it  deprives  the  party  of  the  means 
of  obtaining  payment  by  an  attachment  of  the 
property  secreted  or  removed.  The  object  of  the 
Connecticut  Statute  of  1854  was  to  continue  the 
remedy  provided  by  the  act  of  1842  against  fraudu- 
lent debtors.    Ibid. 

And  it  has  been  held  that  the  statute  regulating 
the  levy  and  executions  and  warrants  was  made 
pursuant  to  a  fundamental  principle  of  the  law, 
that  personal  liberty  should  not  l>e  unnecessarily 
restrained,  but  if  a  debtor,  for  whose  benefit  the 
rule  exists,  neglects  to  oifer  property  or  refuses  to 
turn  out  when  demanded,  declaring  that  the  pro- 
ceedings are  illegal,  he  waives  the  privilege  the  law 
gives  him,  and  the  officer  Is  excusable  if  he  levlefi 
on  the  body.   Allen  v.  Gleason,  4  Day,  ff76, 882. 

And  in  this  connection  It  Is  the  undoubted  object 
of  the  law,  in  prevention  of  fraud,  to  render  the 
Imprisonment  of  such  debtors  as  are  able  available 
to  the  oolleetlon  of  their  debts;  the  Connecticut 
statute  giving  authority  to  the  court,  at  their  dis- 
cretion, on  notifying  tbe  parties  ooncemed,  and  on 
due  inquiry,  to  order  the  close  confinement  of 
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prisoners  committed  on  executioB.   Frisbie  v.  Fow- 
ler, 8  Conn.  87,  88. 

Georgrio. 
In  tbe  case  of  Harris  v.  Bridges,  67  Oa.  407,24  Aui. 
Rep.  400,  the  court  stated  that  *Mf  one  man  obtains 
the  possession  of  the  personal  property  of  another 
by  fraud  or  violence,  or  having  possession  of  It,  and 
there  is  reason  to  apprehend  that  it  will  be  eloigned 
or  moved  away,  or  will  not  be  forthcoming  to  an- 
swer the  Judgment  that  may  be  made  in  the  case, 
there  would  seem  to  be  no  good  reason  why  he 
should  not  be  proceeded  against,  and  be  required  to 
comply  with  the  terms  of  the  statute  made  and 
provided  for  such  cases;  and  if  the  defendant 
should  be  imprisoned  in  accordance  with  the  terms 
of  the  statute,  on  his  failure  to  comply  therewitb,he 
cannot  be  said  to  have  been  imprisoned  for  debt." 
within  the  meaning  of  the  provisions  of  tbe  Georgia 
Constitution. 

niinofs. 

In  discussing  I  2,  chap.  14,  Dl.  Rev.  Stat,  relat- 
ing to  the  procedure  therein  established  for  hold- 
ing the  defendant  to  bail,  the  court  stated  that  it 
was  immaterial  what  the  legislature  might  have 
said,  as  they  could  prescribe  no  rule  for  imprison- 
ment for  debt,  except  in  conformity  with  §  1%  art. 
18,  111.  Const.;  they  might  prescribe  a  mode  by  which 
the  debtor  should  surrender  his  estate  for  the  bene- 
fit of  his  creditors,  and  for  his  failure  to  do  so  they 
might  provide  for  his  imprisonment;  or  they  might 
provide  for  his  Imprisonment  In  case  of  strong  pre- 
sumption of  fraud;  and  the  court  construed  such 
act  in  connection  with,  and  under  tbe  influence  of 
the  Constitution,  and  understood  them  as  meaning 
that  the  affidavit  must  show,  by  facts  stated  and 
circumstances  detailed,  what  the  Constitution  re- 
quires. It  m  ust  either  be  construed  so  as  to  harmo- 
nize with  the  Constitution  or  else  beheld  to  violate 
it    Re  Smith,  16  111.  847.  340. 

So  the  courts  of  that  state  have  further  beld  that 
the  provisions  of  the  Illinois  Constitution  are  to  be 
regarded  as  having  effectually  abolished  Imprison- 
ment for  debt,  as  practiced  under  the  common  law; 
and  therefore  where  a  debt  ts  the  basis  of  the  ac- 
tion, in  order  to  Justify  imprisonment  the  foun- 
dation must  be  Udd  under  one  or  both  of  the  excep- 
tions contained  in  1 12  of  art.  2  of  the  state  Constitu- 
tion, namely,  a  refusal  to  deliver  up  his  estate  for 
the  benefit  of  creditors,  or  fraud  either  in  contract- 
ing or  evading  payment  of  the  debt,  such  provi- 
sions extending  to  a  writ  of  ne  exeat.  Malcolm  v. 
Andrews,  88  III.  100. 104. 

So,  the  limited  imprisonment  permitted  under 
the  Illinois  statutes  in  actions  ex  contrcietu^  where  a 
tort  is  not  tbe  basis  of  the  action,  is  not  for  or  on 
account  of  the  debt,  but  because  of  the  fraud  com- 
mitted in  fraudulently  withholding  and  concealing 
property  so  that  the  same  cannot  be  applied  to  tho 
discharge  of  tbe  indebtedness.  Sawyer  v.  Nelson. 
44  Dl.  App.  184,  186. 

And  the  requirements  of  the  statute  and  Consti- 
tution must  be  fully  complied  with  before  de- 
fendant can  be  imprisoned  for  debt.  Gorton  v. 
Prizzell,  20  111.  291,  280.  To  the  same  effect  Tuttle 
v.  Wilson,  24  111.  663. 

The  Imprisonment  of  the  debtor  under  the  Illi- 
nois Constitution  is  for  his  wrongful  act  In  en- 
deavoring to  evade  payment*  and  therefore,  if  in 
rhat  state  there  is  no  imprisonment  for  debt,  the 
riflrid  rules  of  the  common  law  cannot  be  applied; 
nd  therefore  if  snob  imprisonment  is  at)olished. 
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prisoD,  after  dellvcrfDg  up  bis  estate  for  tbe 
benefit  of  bis  creditors,  in  sucb  manner  us  eball 
be  prescribed  by  law."  Const.  1^19,  art.  1, 
6 18;  Const.  I8fll,  art.  1,  §  18;  Const.  1805,  art.  1, 
I  22.  Tbis  cbange  was  made  in  tbe  Consti- 
tution of  1868  (art.  1,  §  22),  wbere  tbe  pro- 
vision assumed  its  present  form.    Id  Ex  parte 


Bardy,  68  Ala.  803,  818,  \t  was  beld— and  we 
do  not  understand  tbat  tbere  was  any  division 
of  opinion  on  tbis  point — tbat  tbe  elimination 
of  tbe  exccpiion  as  to  frauds  was  a  pregnant 
omission,  wbicb  left  tbe  guaranty  of  immunity 
from  imprisonment  to  tbe  debtor  to  apply  to 
all  caaea  of  debt,  wbetber  tbey  involved  fraud 


and  it  oan  only  he  bad  in  cases  of  fraud  or  wronir- 
ful  refusal  to  surrender  his  property  for  his  ored- 
itor's  benefit,  it  follows  that  the  effect  and  conse* 
quenoes  of  imprisonment  for  debt  at  common  law 
mustfalL  Strode  v.  Broadwell,  80  111.  419,  i2S;  Bur- 
nap  V.  Marsh.  18  111.  68S. 

And  tbe  act  of  tbe  debtor  under  such  Constitu- 
tion beinflr  an  offense  atralnst  the  law,  it  should  ap- 
pear that  all  the  elements  required  by  the  statute 
to  render  the  act  complete  actually  exist  before 
the  debtor  forfeits  the  ri^ht  to  Invoke  in  his  behalf 
the  general  guaranty  of  personal  liberty  declared 
in  the  section  of  the  Constitution,  and  before  he 
oan  be  said  to  be  brought  within  the  exceptions 
named.    Maher  v.  Huette,  10  111.  App.  66. 

In  Stafford  v.  Low,  SO  111.  153,  Ki,  it  was  held  that 
111.  Rev.  Stat.  1846,  chap.  14,  p.  80,  was  directly  in 
conflict  with  the  Constitution,  if,  by  such  statute, 
it  was  intended  to  give  a  plaintiff  the  right  to  im- 
prison his  debtor  merely  by  making  an  oath  that 
the  debt  would  be  in  danger  of  being  lost  or  that 
the  benefit  of  any  Judgment  he  miirht  obtain  would 
be  in  danger,  unless  the  defendant  was  held  to  ball, 
for  the  reason  that  the  Constitution  prohibited  Im- 
prisonment for  debt,  except  when  the  debtor  re- 
fused to  surrender  his  property  for  the  benefit  of 
his  creditors,  or  where  there  was  a  strong  presump- 
tion of  fraud;  and  until  one  of  those  causes  was 
made  to  appear  the  writ  oould  not  issue,  no  mat- 
ter what  else  might  be  established.  Although  the 
legislature  undoubtedly  imposed  additional  re- 
quirementa,  yet  they  had  no  power  to  abridge  or 
dispense  with  those  imposed  by  the  Constitution, 
such  requirements  being  indispensable  to  the  valid- 
ity of  a  writ  to  imprison  a  defendant  for  debt;  and 
therefore  unless  the  affidavit  showed  a  compliance 
with  the  requirements  of  both  Constitution  and 
statute,  the  writ  must  not  issue. 

And  it  has  been  stated  that  the  policy  of  the  law 
in  Illinois  as  shown  by  the  Constitution  is  opposed 
to  imprisonment  for  debt,  and  no  person  within 
that  state  can  be  so  imprisoned,  unless  upon  re- 
fusal to  surrender  his  estate  for  the  benefit  of  his 
creditors,  as  prescribed  by  law,  or  in  cases  where 
there  is  a  strong  presumption  of  Yraud.  Kitson  v. 
Farwell,  132  111.  827,8m. 

Where  the  respondent  took  into  his  possession  or 
control  a  large  sum  of  money,  the  proceeds  of  a 
stock  of  goods  disposed  of  by  him  to.'different  par- 
ties, and  contumaciously  refused  to  honestly, 
fairly,  and  truthfully  testify  in  relation  to  such 
proceeds,  and  as  to  what  he  had  done  with  them, 
and  to  turn  the  same  over  for  the  benefit  of  his 
creditors,  it  was  held  that  such  act  came  within  the 
provisions  of  the  lUinoIr  statutes,  and  that  he  was 
not  exempt  from  imprisoument,  and  therefore  that 
bis  committal,  although  by  way  of  contempt  of 
court,  was  not  Illegal;  and  the  court  refused  to  re- 
lease him  and  affirmed  the  Judgment  of  committal. 
Berkson  v.  People,  154  111.  81,  85. 

And  wbere  the  debtor  was  charged  with  refusing 
to  surrender  his  estate,  and  with  fraudulently  dis- 
posing of  the  same  with  a  design  to  secure  it  to  hln 
own  use,  or  to  defraud  his  creditors,  the  court  held 
that  both  of  these  grounds  forarrest  were  within 
the  contemplation  of  the  Illinois  Constitution  of 
1870,  S  12,  which  provides  that  "no  person  shall  be 
imprisoned  for  debt,  unless  upon  refusal  to  deliver 
up  his  estate  for  the  benefit  of  his  creditors  in  such 
manner  as  shall  be  prescribed  by  law,  or  in  cases 
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where  there   is  strong  presumption    of    fraud. 
Huntington  ▼.  Metzger,  158  IlL  272. 

Indiana. 

Tbe  Indiana  courts  in  passing  upon  this  question 
have  held  that  every  statute  in  restraint  of  personal 
liberty  ought  to  be  strictly  construed,  and  oon- 
strued,  too,  with  reference  to  the  current  decislona 
and  the  usual  practice  which  existed  at  the  time  of 
and  before  its  adoption.  Bamsey  v.  Foy,  10  Ind. 
488. 

So,  in  Wendover  v.  Tucker,  4  Ind.  881,  tbe  court  In 
construing  the  statute  of  that  state,  abolishing  im- 
prisonment for  debt,  stated  that  as  a  law  in  lavor 
of  personal  liberty  it  would  seem  that  it  ought  to 
receive  a  liberal  construction,  but  that  such  was 
not  the  rule  theretofore  adopted  in  that  court,  as  in 
giving  oonstruction  to  a  similar  statute  tbe  court 
held  the  party  to  considerable  strictness,  stating 
that  there  were  controlling  reasons  why  sncb 
strictness  should  now  be  observed  more  rigidly. 
Imprisonment  for  debt  was  then  the  common  mode 
of  procedure  to  enforce  payment,  but  it  waa  abol- 
ished by  the  General  Laws  of  1842,  p.  68,  Rev.  Stat. 
1848,  p.  762;  IBev.  Stat.  1862,  p.  848,  and2  Bev.  Stat, 
p.  162. 

Section  22  of  art.  I  of  the  Indiana  ConatitutiOD 
prohibits  imprisonment  for  debt,  except  in  cases  of 
fraud,  and  in  Baker  v.  State,  Mills,  100  Ind.  47. 48. 
the  court  held  that  the  leading,  if  not  the  only, 
purpose  of  the  above  section  of  the  Constitution 
was  to  authorize  imprisonment  for  fraud  practiced 
in  avoiding  the  payment  of  debts. 

And  it  is  only  in  case  of  fraud  tbat  a  debtor  can 
be  either  arrested  or  imprisoned  under  Ind.  Bev. 
Stat.  1878,  M  22. 104.    Swift  v.  State,  Clark,  63  Ind. 81. 

Iowa, 

Article  2,  S  9,  of  the  Iowa  Constitution  provides 
that  no  person  shall  be  imprisoned  for  any  debt  in 
any  civil  action  on  mesne  or  final  process,  unless  in 
case  of  fraud,  and  no  person  shall  be  imprisoned  for 
a  militia  fine  in  time  of  peace.  Holmes  v.  State,  t 
G.  Greene,  601. 602.  • 

Section  10,  art.  1,  of  the  Iowa  Constitution  pro- 
vides that  no  person  shall  be  imprisoned  for  debt  in 
any  civil  action,  on  mesne  or  final  process,  unless  in 
cases  of  fraud.  In  Kx  parte  Grace,  12  Iowa,  208, 218; 
79  Am.  Dea  629,  the  debtor  was  imprisoned  under 
an  order  made  by  a  county  judge  sitting  as  Judge, 
and  not  aa  a  court,  without  power  to  hear  witnesses 
or  take  testimony  founded  upon  an  «txam{na> 
tion  as  to  his  means,  taken  under  chap.  126,  Iowa 
Rev.  Stat.  1800,  from  which  it  appeared  that  be 
had  money  in  his  possesaion  which  he  refused  to 
deliver  up  and  apply  toward  satisfaction  of  the 
Judgment,  and  it  was  held  that  such  imprisonment 
waa  unconstitutional  as  contrary  to  SI  0  and  10  of 
the  state  Constitution  regarding  the  life  and  liberty 
of  the  subject  and  due  process  of  law,  tbe  act  con- 
ferring no  Jurisdiction.  But  yet  with  regard  to  1 19 
of  art.  1  of  such  Constitution  the  court  stated  that 
It  did  not  consider  the  act  in  question  a  violation  of 
such  provision  of  the  Constitution,  for  the  reason 
that  the  failure  of  the  debtor  to  surrender  his  prop- 
erty liable  to  execution  to  the  payment  of  the  Judg- 
ment might  well  be  such  fraud  as  that,  within  the 
meaning  of  the  Constitution,  he  would  forfeit  hit 
right  to  claim  exemption  from  imprisonment,  and 
not  only  so,  but  that  If  the  fraud  was  once  found 
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or  not  So  that  the  statute  we  an  ooosidering 
can  derive  do  aid  from  the  idea  that  the  receipt 
of  a  deposit  bv  a  banker  under  the  circum- 
stances stated  is  a  fraud,  and  hence  that  the 
transaction  would  constitute  "a  case  of  fraud/' 
since  even  in  such  cases  there  can  be  no  im- 
prisonment for  debt. 


3.  The  "imprisonment  for  debt"  which  the 
framers  of  constitutions  embodying  this  pro- 
vision doubtless  bad  most  prominently  in  mind 
was  imprisonment  upon  process  issuing  in  civil 
actions  the  object  and  sole  purpose  of  which 
were  the  collection  of  debts.  It  was  to  remove 
the  evils  incideipt  to  the  system  of  taking  the 


by  a  competent  tribunal  the  oorrectness  of  that  flnd- 
ing  could  not  bo  reviewed  In  another  court  or  by 
any  Judge,  upon  habeas  corpus,  but  the  Impriaon- 
ment  must  be  in  a  manner  and  under  oiroumstanceB 
which  came  within  the  meanlmr  of  the  provisions 
of  the  Constitution. 

The  case  of  Eiken berry  v.  Edwards,  97  Iowa,  619, 
56  Am.  fiep.  860i»  was  one  wherein  pruceedlnirs  were 
taken  under  S  8145  of  the  Iowa  Code,  which  provides 
that  a  party  disobesring  the  order  of  the  court 
Judjre,  or  referee,  duly  served,  is  punishable  as  for 
contempt.  It  was  there  held  that  the  imprison- 
ment of  the  defendant  for  noncompliance  with  the 
order  of  the  court  was  not  unoonstltutional,  but 
waa  a  proceeding  in  aid  of  execution,  the  court  dis- 
tincruishlnflr  the  case  from  that  of  Ex  parte  Grace, 
nipro,  upon  the  ground  that  in  the  case  then  before 
the  court  such  court  had  full  Jurisdiction, 

In  this  case,  however,  there  are  two  dissenting 
opinions  which  hold  that  the  statute  in  question 
was  unconstitutional,  and  that  the  case  was  gov- 
erned by  the  prior  decisions  in  that  state  in  Boyd 
V.  fiUia.  11  Iowa,  96;  Bijc  parte  Grace,  eupra;  Stewart 
V.  Polk  County  Supers.  80  Iowa.  9;  State  v.  Start,  7 
Iowa,  508, 74  Am,  DeaSTB. 

KanuM, 

In  Howe  Maoh.  Go.  v.  Lincoln,  U  Kan.  128.  It  was 
stated  that  fraud  alone  under  the  Constitution  of 
that  state  Justlfled  arrest  for  debt.  In  that  case  the 
defendant  had  been  imprisftned  for  fraud  in  obtain- 
ing a  mortgage  given  for  the  purpose  of  covering 
his  defalcations  as  the  agent  of  the  plaintllT.  The 
court  set  aside  an  order  liberating  him  on  a  motion 
for  his  discharge,  holding  that  there  was  a  dear 
ease  of  fraud  within  the  provisions  of  theConsH^n. 
tion,  and  this  opinion  was  afflrmed  upon  app^'ui  in 
t5Kan.81S. 

The  case  of  Tennent  v.  Weymouth,  86  Kan.  81, 
was  one  wherein  the  defendants  had  assigned  and 
disposed  of  their  property,  or  a  part  thereof,  with 
intent  to  defraud  their  creditors,  but  as  the  facts 
merely  showed  that  the  defendants  sold  and  dis- 
posed of  their  entire  stock  of  goods  for  a  certain 
sum,  receiving  In  payment  a  certain  amount  in  cash 
and  two  farms;  and  that  the  title  deeds  were  exe- 
cuted to  their  wives;  and  that  the  defendants  com- 
menced business  with  their  cash  capital;  and  that 
at  the  time  of  the  sale  they  owed  a  certain  sped- 
fled  amount,— the  court  stated  that  such  facts  did 
not  prove  fraud  without  which  no  arrest  for  debt 
oould  be  had  under  the  Kansas  Constitution;  fraud 
never  l)elng  presumed  but  always  proved,  the  law 
neither  favoring  nor  encouraging  arrest  and  im- 
prisonment, such  a  remedy  being  the  dernier  rett- 
»ort,  the  end  of  the  law,  quasi  criminal.  The  proof 
of  fraud  must  be  dear  and  strong.  To  the  same  ef- 
fect are  Gillett  v.  Thiebold,  9  Kan.  487:  Hauss  v. 
Kohlar,  85  Kan.  640. 

In  that  srate  the  person  of  the  debtor  is  now  only 
taken  in  case  of  fraud.  Randolph  v.  Simon,  29 
Kan.  406,  410. 

And  such  fraud  must  be  established  and  proved; 
it  will  not  be  presumed.    Bs  Roberts,  4  Kan.  App. 


So,  If  the  facts  show  fraud  in  the  contracting  of 
the  obligation,  the  court  will  deny  the  motion  for 
the  discharge  of  the  debtor,— especially  if  he  shows 
no  reasonable  grounds  for  the  disposition  of  his 
property.    Heath  v.  Brown,  40  Kan.  88. 
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In  Re  Heath,  40  Kan.  838. 887,  it  was  urged  that  a 
district  Judge,  at  chambers  or  in  vacation,  bad  no 
power  to  issue  an  execution  against  the  person  of  a 
Judgment  debtor,  but  the  court  stated  that  the 
Kansas  statute  expressly  conferred  that  power,  and 
there  was  nothing  in  the  Constitution  forbidding 
the  exercise  thereof  where  fraud  existed. 

So,  fraud  must  be  proved  before  a  court  having 
jurisdiction  to  pass  upon  the  question;  conse- 
quently, before  one  in  that  state  can  be  imprisoned 
for  fraud,  there  must  have  lieen  a  Judicial  Unding 
upon  due  process  of  law.   Re  Bolwrts,  wpra. 

Louielana. 

And  although  there  does  not  seem  to  be  any  ex- 
press declaration  against  such  imprisonment,  yet 
under  the  Louisiana  laws  it  has  been  held  that  as  a 
general  rule  debtors  eannot  be  imprisoned  for  debt, 
and  the  Loutsiana  a6t  of  1865,  authorizing  their  ar- 
rest under  certain  circumstances,  must  be  regarded 
as  an  exception  to  the  rule,  and  viewed  In  that 
light  it  must  be  construed  strictly,  and  it  therefore 
devolves  upon  the  creditor  who  seelcs  such  harsh 
remedy  to  make  out  his  case  and  show  that  the 
party  arrested  is  clearly  one  of  those  contemplated 
by  the  act.    Levi  v.  Levy,  20  La.  Ann.  658, 558. 

Where  a  debtor  had  Iwen  imprisoned  for  debt  and 
confessed  Judgment  in  favor  of  ttie  plaintiff.  It  wa* 
held  that,  notwithstanding  such  confession,  he  waa 
not  entitled  to  have  the  term  of  Imprisonmont  for 
such  debt  put  an  end  to,  where  the  facts  showed 
that  it  was  his  intention  to  depart  permanently 
from  the  stare  without  leaving  property  sufflcient 
to  satisfy  his  creditor's  demand,  such  an  act  being  a 
frn>id  on  the  defendant's  part.  State,  Williamson, 
\ .  i^ourth  City  Ct.  Judge,  87  La.  Ann.  885,  Follow- 
ing Anderson  v.  Brtnkley,  1  Ia.  Ann.  126;  State, 
Wung  Chung,  v.  Orleans  Parish  Civil  Sheriff,  31  La. 
Ann.  799. 

Manachuaette, 

The  12th  article  of  the  Declaration  of  the  Massa- 
chusetts Bill  of  Rights  declares,  itUer  alia,  no  sub- 
ject shall  be  arrested,  imprisoned,  despoiled,  or  de- 
prived of  his  property,  immunities,  or  privileges, 
put  out  of  the  protection  of  the  law,  exiled,  or  de- 
prived of  bis  life,  liberty,  or  estate,  but  by  a  Judg- 
ment of  his  peers  or  the  law  of  the  land. 

By  Mass.  Stat.  185%  chap.  444,  which  took 
etfect  on  the  4th  of  July  of  that  year,  imprisonment 
for  debt  was  abolished,  except  in  certain  cases  of 
fraud.    Dooley  v.  Cotton,  8  Gray,  496, 

In  Frost's  Case,  127  Mass.  550, 564,  it  was  ssid  that 
by  the  common  law  a  creditor  had  the  absolute 
right  to  arrest  his  debtor  upon  an  execution  for 
debt,  but  that  this  right  was  restricted  by  the  Mas- 
sachusetts statutes,  which  permitted  an  arrest  on 
execution  only  where  the  creditor  made  affl davit, 
and  proved  to  the  satisfaction  of  the  magistrate 
that  he  believed,  and  had  reason  to  t>elieve,  that  one 
of  the  six  charges  named  in  the  statute  was  true. 
The  affidavit  and  proof  before  the  magistrate,  for 
the  purpose  merely  of  obtaining  the  authority  to 
arrest  upon  execution,  were  not  proceedings  in  a 
criminal  case,  but  were  merelv  proceedings  in  the 
course  of  a  civil  suit  for  the  collection  of  a  debt  to 
which  the  12th  article  of  the  Doclaration  of  Rights 
had  no  application,  and  therefore  if  a  creditor  made 
the  affidavit  as  provided  by  the  statute,  and  ol>- 
tained  a  certificate  of  the  magistrate  duly  annexed 
to  the  execution,  he  had  complied  with  the  require- 
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debtor's  person  upon  a  capias  ad  satisfacien- 
dum tbat  tbis organic  ialnbition  came  primarily 
to  be  ordained.  But  tbe  effect  of  its  ordina- 
tion bas  been  to  establish  a  public  policy  much 
broader  in  its  influence  upon  legislation  and 
operation  upon  judicial  proceedin^^than  would 
have  sufllced  for  the  eradication  of  the  ills 


which  attended  upon  the  lecoFery,  or  at 
tempted  recovery,  of  debts  by  lestraint  of  'he 
debtor's  person.  This  policy  it  inimical  alike 
to  the  incarceration  of  a  debtor  as  a  means  of 
coercing  payment,  and  to  hia  puniahoieDt  by 
imprisonment  for  a  failure  to  |iay.  at  least 
when  such  failure  results  from  inability.    And 


ments  of  the  statute  and  was  justUled  in  causioff 
the  arrest  of  his  debtor. 

In  Massachusetts  a  purchase  of  ffoods  with  an  in- 
tent not  to  pay  for  tbem  Is  expressly  reooirnlied  by 
statute  as  a  fraud  whiob  will  deprive  the  debtor  of 
the  benefit  of  the  act  for  the  relief  of  poor  debtors, 
and  may  subject  blm  to  sentence  of  Imprisonment 
without  Tlolatlnff  the  constitutional  provision* 
Gen.  Stat.  chap.  124,  H  5,  84,  Rev.  Stat.  chap.  W. 
M  31, 96.  Dow  V.  Sanborn,  8  Allen,  181, 183.  To  the 
■amc  etfecti  Way  v.  Brifrham,  188  Mass.  884,  886,  de- 
cided under  tbe  fifth  cbarfpe  contained  in  Mass. 
Stat.  chap.  168,  S 17;  Noyes  v.  Manning,  162  Mass.  14. 

Althoujrb  poor-debtor  proceedinfrs  under  the 
Bfassachusetts  statutes  are  in  their  main  features 
of  a  civil  and  not  of  a  criminal  nature  yet  if  a 
debtor  is  found  guilty  upon  a  charfre  of  fraud,  he 
may  be  imprisoned.  Noyes  v.  Bfanningr,  tupra' 
Everett  v.  Henderson,  160  Mass.  411,  to  the  same 
effect.  ' 

Michigan, 

In  Re  Teachout,  15  Mich.  346,  the  debtor  was  im- 
prisoned for  fraud  in  contracting  the  debt  and  In 
asslR'ning  his  property  with  intent  to  defraud  his 
creditors,  and  the  facts  as  set  forth  in  the  affidavit 
showed  a  prima  facie  case  of  fraud.  It  was  held 
sufficient  to  warrant  the  arrest  and  imprisonment 
under  the  Michigan  statutes. 

The  provision  of  Mich.  Const.  1852,  art  6, 1 38, 
which  declares  that  no  person  shall  be  imprisoned 
for  debt  arising  out  of  or  founded  on  a  contract, 
express  or  implied,  except  in  cases  of  fraud  or 
breach  of  trust,  or  of  moneys  collected  by  public 
officers*  or  in  any  professional  employment,  was 
held  to  be  understood  and  intended  in  precise  ac- 
cordance with  the  principles  of  the  Michigan  non- 
imprisonment  law,  and  that  the  cases  of  fraud  men- 
tioned in  such  section  included  as  well  cases  where 
the  fraud  was  made  use  of  to  avoid  payment  of,  as 
those  where  it  was  used  in  obtaining,  the  contract 
creating  the  debt.  Bromley  v.  People,  7  Mich.  472, 
487.  In  tbls  case  the  plaintiff  in  error  was  arrested 
and  committed  by  a  circuit  court  commissioner 
under  the  Michigan  statutes  relating  to  the  punish- 
ment of  fraudulent  debtors,  the  charge  against  him 
being  that  of  fraud  in  contracting  the  debt  and 
fraudulently  assigning  and  disposing  of  bis  prop- 
erty. 

Sections  7174,  7175,  Mich.  Oomp.  Laws,  prohibit 
arrest  in  civil  proceedings  for  the  recovery  of 
money  on  a  judgment  or  decree  founded  on  con- 
tract, or  for  recovery  of  money  due  on  a  contract, 
or  for  damages  for  the  breach  of  a  contract,  and 
except  from  the  prohibition  proceedings  for  con- 
tempt to  enforce  civil  remedies,  actions  for  fines, 
penalties,  or  forfeitures,  or  for  breaches  of  promise 
to  marry,  or  for  money  collected  by  a  public  officer, 
or  for  neglect  or  misconduct  in  offlcC)  or  in  profes- 
sional employment;  and  it  has  been  stated  tliat  the 
exemption  from  imprisonment  for  debt  has  been 
extended  by  Mich.  Oonst.  1852,  so  that  there  is  now 
no  power  to  arrest  in  some  of  the  cases  mentioned 
in  1 7175  of  the  Compiled  Laws  of  that  state.  Bad- 
ger V.  Keade,38  Mich.  771. 

Nevada. 

Section  14,  art.  1,  of  the  Constitutfon  of  Nevada 
provides  tbat  there  shall  be  no  imprisonment  for 
debt,  except  in  oases  of  fraud. 

In  Ex  parte  Bergman,  18  Nev.  881,  it  was  held  that 
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theezemptioa  oontaloed  in  the  above  aBotionof 
the  Constitution  did  not  apply  to  a  ease  of  a  f  raado- 
ient  disposition  of  property  by  a  debtor  with  the 
Intention  of  defrauding  his  creditors,  as  in  cases  of 
tort,  and  where debta  were  fraudulently  contracted* 
or  where  there  waa  an  attempt  at  a  fraudulent  dis- 
position of  property  with  Intent  to  delay  the  credit- 
or or  deprive  him  of  payment,  tbe  body  of  the 
debtor  was  allowed  to  be  seised  and  confined. 

NewJeney, 

The  Now  Jersey  statute  allowing  Imprisofinient 
/or  debt  in  cases  where  the  debtor  **unjustly  and 
unlawfully*'  declines  to  surrender  property  in  his 
control  to  the  payment  of  bis  debts,  does  not  ooo- 
flict  with  tbe  provisions  of  the  Constitution  which 
prohibit  imprisonment  for  debt  except  in  oases  of 
fraud.  Ex  parte  Clark,  20  N.  J.L.  648, 45  Am.Deo.  3M» 

In  Ex  parU  Clark,  SO  N.  J.  L.  618, 649,  660,  45  Am* 
Dec.  384,  it  was  contended  that  the  Constitution  of 
that  state  had  entirely  abrogated  the  act  of  1842, 
and  that  therefore  a  man  could  only  be  imprisoned 
for  a  debt  which  had  been  fraudulently  contracted; 
and  that  in  such  a  case  fraud  must  be  Judicially  es- 
tablished by  the  Judgment  of  a  competent  court, 
in  due  course  ot  law,  before  the  defendant  could 
be  imprisoned,  but  the  court  stated  that  such  was 
not  the  intention  of  tbe  framers  of  the  Constitu- 
tion; nor  did  tbe  language  of  tbat  instrument  allow 
of,  or  give  countenance  to,  such  a  oonatructioa. 
Ite  negative  language,  '^no  person  shall  be  impris- 
oned for  debt,**  coupled  with  the  exception  "'ex- 
cept  in  cases  of  fraud,'*  being  equivalent  to  saying 
affirmatively,  tbat  a  person  might  be  imprisoned 
for  debt  in  cases  of  fraud.  Whether  the  fraud  bad 
relation  to  the  time  and  manner  of  creating  the 
debt,  or  to  subsequent  attempta  to  defeat  the  cred- 
itor's reoovery  of  it  by  the  ordmary  proceos  of  the 
law,  was  said  to  make  no  difference.  It  being  left  to 
the  legislatore  to  say  what  should  be  deemed  such 
fraud  as  should  make  a  man  liable  to  imprison- 
ment; and  how  it  should  be  proved.  In  order  to  Jqs> 
tlfy  the  debtors  arrest,  the  clause  of  the  Constitu- 
tion l)eing  constructed  to  protect  the  honeet,but 
unfortunate,  debtor  from  imprisonment;  leaving 
tbe  legislature  at  liberty,  from  time  to  time,  as 
public  policy  and  experience  might  dictate,  to  rench 
the  fraudulent  and  dishonest  shtfto  and  devices 
of  the  debtor,  and  subject  him  to  imprisonment, 
for  the  debt  he  was  oeeklng  to  avoid  tbe  payment 
of.  Therefore  it  could  not  be  said  that  you  might 
imprison  your  debtor  for  the  debt  be  owed,  only 
when  by  indictment,  or  some  other  mode  yet  to  be 
devised,  you  had  first  convicted  him  of  fraud  In  the 
creation  of  tbe  debt,  or  in  avoiding  the  payment  of 
it. 

In  the  above  case  it  was  also  insisted,  on  behalf 
of  the  prisoner,  that  so  much  of  the  New  Jersey  act 
of  1842  as  exposed  a  man  to  imprisonment  for  "un- 
lawfully and  unjustly"  refusing  to  apply  money  or 
choses  in  action  in  his  own  possession,  or  in  the 
hands  of  other  persons  for  his  use,  to  the  payment 
of  his  debt,  was  incompatible  with  the  clause  of  the 
Constitution,  and  therefore  abrogated,  upon  the 
ground  that  there  was  nothing  fraudulent  In  a 
man's  having  money  or  property  in  his  own  poeses- 
slon,  or  in  possession  of  another  for  his  use  and 
subject  to  his  control,  and  yet  refusing  to  appro- 
priate it  to  the  payment  of  his  honest  debt;  bat 
the  court  stated  that,  one  of  tbe  most  diabonesc 
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heDce  it  is  that,  while  neither  the  letter  of  the 
inbibitioo,  oor  the  broader  policy  which  is  en- 

SDdered  by  it  dod  baa  come  to  be  a  part  of  it, 
M  any  application  to  criminal  Jadgments  for 
fines  and  costs,  yet  it  is  not  within  legislative 
competency  to  declare  the  mere  nonperform- 
ance of  a  contract  of  indebtedness  a  misde- 


meanor, and  punish  the  commission  thereof  by 
imprisonment,  directly  or  indirectly;  for,  aa 
said  in  the  notes  to  State  ▼.  Bretoer  (S.  0.)  87 
Am.  St.  Rep.  753,  758,  "as  that  which  is  pio 
hibited  to  be  done  directly  Cannot  be  accom 
plished  by  indirection,  the  legislature  cannot 
dedare  the  mere  nonperformance  of  a  contract 


things  a  man  oould  be  gruilty  of  was  to  refuse  to 
poj  his  honest  debts  when  he  had  the  means  to  do 
so.  and  that  whatever  was  dishonest  was  fraudu- 
lent in  /oro  eoiuiefenticB,  and  was  so  treated  in  a 
court  of  equity,  fraud  and  dishonesty  being  synon- 
ymous terms.  But  mere  refusal  to  apply  money 
Co  Uie  payment  of  a  debt  was  held  iDsufflcient  to 
constitute  a  fraud  for  which  a  debtor  could  be  im- 
prisoned. See  also  Melvin  v.  Melvin,  72  N.  a  984, 
386;  and  Be  Ooncklln's  ApplicaUon,  5  Ohio  a  C.  78. 
ifl/ro. 

Where  the  facts  shown  were  such  that  the  com- 
missioner might  legally  infer  fraud  and  consider 
them  proof  of  the  fraudulent  oonoeaiment  and  re- 
moval of  the  debtor's  goods,  with  intent  on  his  part 
to  defraud  his  creditors,  within  the  meaning  of  the 
New  Jersey  statute,  the  court  affirmed  the  order  of 
the  commissioner  under  which  the  debtor  was 
arrested,  the  weight  and  credibility  of  such  evi- 
dence resting  with  the  commissioner.  Wire  v. 
Browning,  20  N.  J.  L.  864.  In  that  case  the  pro- 
ceedings were  l)efore  the  adoption  of  the  present 
Constitution  and  remained  UDaffeoted  by  any  ope- 
ration which  that  instrument  might  have  upon  the 
New  Jersey  act  of  1842. 

Inasmuch  as  the  Constitution  of  the  state  of  New 
Jersey,  adopted  in  the  year  1844,  art.  1,  8 17,  declares 
that  **no  person  shall  be  imprisoned  for  debt  in  any 
action,  or  on  any  Judgment  founded  upon  contract, 
unless  in  cases  of  fraud,"  imprisonment  for  debt  in 
the  state  of  New  Jersey  is  restricted  to  cases  of 
fraud,  which  Is  not  to  be  presumed  but  must  be 
proved,  and  the  act  of  1842,  which  abolished  im- 
prisonment for  debt  in  all  actions  founded  upon 
contract,  express  or  Implied,  except  in  certain 
cases  and  under  certain  circumstances  specified 
therein,  still  remains  in  force,  except  so  far  as  any 
of  its  provisions  are  repugnant  to  the  Constitu- 
tion, these  provisions  still  regulating  and  control- 
ling those  cases  under  which  persons  may  be 
imprisoned  for  debt  in  that  state.  Hill  v.  Hunt,  20 
N.J.L.476W 

The  fact  that  the  debtor  showed  bad  faith  In 
procuring  time  for  the  payment  of  the  debt  by  in- 
ducing the  plaintlir  to  accept  a  worthless  mortgage 
was  held  such  a  fraud  as  would  authorize  his  arrest 
and  imprisonment  for  debt  under  the  New  Jersey 
statutes.    Van  Wagenen  v.  Coe,  28  N.  J.  L.  681. 

In  McKernan  v.  McDonald,  27  N.  J.  L.  641,  it  was 
held  that  the  fraud  must  be  clearly  proved  by  such 
testimony  as  would  be  required  in  a  court  of  Jus- 
tice, and  that  the  affidavit  might  be  taken  by  any 
person  competent  to  take  it,  and  the  order  might 
be  made  by  any  Judge  or  commissioner  to  whom 
the  affidavit  might  be  exhibited. 

Kew  York. 

Although  there  does  not  seem  to  bo  any  express 
provision  in  the  Constitution  of  the  state  of  New 
York  prohibiting  imprisonment  for  debt,  yet  there 
are  statutory  provisions  in  that  state  which  pro- 
hibit such  Imprisonment  except  in  oases  of  fraud 
and  fraudulent  dealings  on  the  part  of  a  debtor,  and 
the  same  would  seem  to  be  In  keeping  with  the 
provisions  contal**ed  In  the  statutes  of  other  states 
which  have  been  vassed  for  the  purpose  of  carrying 
out  the  provision  of  their  respective  Constitutions. 

Until  the  passage  of  the  New  York  act  of  April 
26, 1881,  a  capias  ad  satisfaciendum,  upon  which  the 
Judgment   debtor   might   be    arrested    and  im- 
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prisoned,  was  one  of  the  usual  and  customary  rem- 
edies to  enforce  the  Judgments  of  the  oourtb, 
whether  arising  ex  eonlraciu  or  ex  delido;  but  thai 
act,  which  was  passed  to  abolish  imprisonment  for 
debt,  and  to  punish  fraudulent  debtors,  declareit 
that  no  person  shall  be  arrested  or  imprisoned  on 
any  dvll  process  issuing  out  of  any  court  of  law,  or 
on. any  execution  issuing  out  of  any  court  of 
equity.  In  any  suit  or  proceeding  instituted  for  the 
recovery  of  any  money  due  upon  any  Judgment  or 
decree  founded  upon  contract,  or  due  upon  any 
contract,  express  or  Implied,  or  for  the  recovery  of 
any  damages  for  the  nonperformance  of  any  con- 
tract. Bu(S  170  of  the  Code  of  Procedure  provided 
for  the  imprisonment  of  a  defendant  in  actions  for 
the  recovery  of  damages  on  a  cause  of  action  not 
arising  on  contract,  where  such  defendant  Is  not  a 
resident  of  the  state  or  is  about  to  remove  there- 
from, or  where  the  action  is  for  an  Injury  to  person 
or  character,  or  for  injury  to  or  wrongfully  taking, 
detaining,  or  converting  of  property.  Merritt  v. 
Carpenter,  80  Barb.  06, 67. 

The  New  York  act  abolishing  imprisonment  for 
debt  was  intended  to  prevent  arrests  for  debt  alone, 
but  the  legislature  continued  the  power  to  arrest 
for  certain  wrongs  committed  in  contracting  the 
debt,  thus  clearly  indicating  an  intention  to  sub- 
ject the  wrongdoer  to  the  prescribed  consequences 
of  bis  unlawful  act,  and  the  same  provisions  are 
embodied  In  the  New  York  Code.  National  Bank 
V.  Temple,  80  How.  Pr. 432,  480, 2  Sweeny,  344. 

The  legislature  of  New  York  Intended  to  abolish 
imprisonment  for  debt  in  respect  to  all  honest 
debtors,  but  still  to  continue  it  in  respect  to  dis- 
honest ones,  with  certain  speoiflo  qualifications. 
Moak  V.  De  Forrest,  6  Hill,  606. 

By  subdivision  4  of  1 640  of  the  New  York  Code,  a 
defendant  may  be  arrested  In  an  action  upon  con- 
tract, express  or  Implied,  where  It  is  alleged  in  the 
complaint  that  the  defendant  was  guilty  of  a  fraud 
In  contracting  or  incurring  the  liability.  Valen- 
tine V.  Blchardt,  17  N.  Y.  Civ.  Proo.  Rep.  280. 

And  under  §  170  of  the  New  York  Code,  subd.  4, 
which  provides  that  *'when  the  defendant  has  been 
guilty  of  a  fraud  in  contracting  the  debt  or  incur- 
ring the  obligation  for  which  the  action  is  brought, 
or  in  concealing  or  disposing  of  the  property,  for 
the  taking  or  detention  of  which  the  action  is 
brought,*'  it  has  been  held  that  where  the  action  is 
one  of  debt  or  or  contract  strictly  speaking,  the 
right  of  arrest  cannot  be  sustained  under  the  first 
clause  of  the  above  subdivision  or  clause  of  the 
section,  as  the  action  is  one  for  fraud  or  deceit,  and 
strictly  the  old  torm  of  action  on  the  case.  Cran- 
dall  V.  Bryan,  16  How.  Pr.  48, 68. 

8o  the  question  whether  a  defendant  can,  si  net* 
such  subdivision  of  the  New  York  Code  came  into 
operation,  be  arrested  in  an  action  for  fraud  or 
deceit  in  the  case  of  a  sale  of  lands,  depends  upon 
the  construction  to  be  given  to  the  word  "obliga- 
tion" as  used  therein.   Ibid. 

In  the  above  case  of  Crandall  v.  Bryan  the  court 
held  that  the  words  ^Mncurred  an  obligation  for 
which  the  action  is  brought,"  as  used  in  the  above 
subdivision  of  the  section  of  the  Code,  covered 
cases  of  fraud  in  fact  where  the  remedy  was  not  on 
the  contract  in  form,  where  fraud  was  committed 
in  some  matter  of  contract  whereby  the  plaintiff 
bad  been  deprived  of  his  property,  the  word  **obil- 
gatlon"  being  used  in  a  general  sense,  including  all 
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to  be  a  misilenjcanor,  for  that  would  amount 
to  an  aitempt  to  legHlize  imprisoDment  for 
debt."  And  so,  io  TeaQessee,  there  was  a 
statute  which  made  it  unlawful  for  any  person, 
firm,  corporation,  etc.,  to  refuse  to  cash  any 
checks  or  scrip  issued  by  them  if  presented  to 
them  within  thirty  days  of  the  date  of  Issuance, 


and  declared  that  nny  such  person,  etc.,  so 
fusing  to  cash  in  lawful  money  such  checks  or 
scrip  would  be  guilty  of  a  misdemeanor,  and, 
upon  conviction,  should  be  fined  not  less  thao 
$iO,  nor  more  than  $25.  The  const ituHonal 
provision  in  that  state  is  that  "ihe  legislature 
shall  pass  no  law  authorizing  imprisonment 


cases,  beyond  those  embraoed  In  the  first  clause, 
wheo  the  fraud  is  committed  *Md  contractinfr  the 
debt  for  which  the  action  is  brought."  the  fraud 
t>einir  a  violation  of  a  legal  duty,  and  not  resting 
upon  the  contract. 

The  general  rule  is,  that  no  debtor  sball  be  im- 
prisoned; but  the  exception  is  aflSrmatively  and 
explicitly  made  that  to  punish  fraud,  the  fraud- 
ulent debtor  may  be  taken  and  committed  as  other 
criminals,  and  the  legislature  intended  to  punish 
the  fraudulent  debtor,  and  provided  for  the  punish- 
ment by  a  clear  discrimination  between  him  and  the 
honest  man.  National  Bank  v.  Temple,  89  How. 
Pr.  482.  ia*),  2  Sweeny,  844;  Pecnle,  Latorre,  v. 
0'Bri<;n,  6  Abb.  Pr.  N.  8.  63. 

Id  the  above  case  of  National  Bank  y.  Temple 
the  court  cited  with  approval  th«)  statement  made 
by  Kent  in  volume  2  of  bis  Commentaries,  p.  STO,  an 
**im  prison ment  for  debt  is  not  usual,  unless  the 
debt  was  contracted,  in  the  first  instance,  under 
deceitful  assurances,  or  unless  the  debtor  has  ap- 
plied his  property  unfairly,  or  refused  to  give  to  his 
creditor  any  reasonable  or  satisfactory  ex  plana* 
tion.  And  In  all  those  cases  he  deserves  punish- 
ment" 

Where  the  action  brought  against  the  defendant 
merely  alleged  that  he  converted  the  proceeds  of 
certain  stock  unlawfully  and  fraudulently,  and  did 
not  allege  that  he  did  the  same  In  a  fiduciary  rela- 
tion, nor  was  there  any  allegation  of  a  violation  of 
a  trust,  or  wrongdoing,  the  court  held  that  his 
arrest  under  §  640  of  the  New  York  Code  was  il- 
legal, even  though  the  action,  since  the  amend- 
ment of  such  0()de,  was  to  be  treated  as  iu  the 
nature  of  an  action  tx  delicto.  Wilbur  v.  Allen,  6 
M.  7.  Supp.  74A. 

In  Wanzer  v.  De  Baum,  1 BL  D.  Smith,  261, 264,  It 
was  held  that  the  New  York  statute  abrogated  the 
right  to  bold  to  bail  in  certain  oases,  but  not  where 
the  debt  was  fraduiently  contracted,  and  that 
therefore  where  a  debt  was  fraudulently  con- 
tracted the  right  to  bold  to  ball  remained  whatever 
the  form  of  action  might  be,  and  through  what- 
ever changes  the  security  might  pass  until  the  debt 
was  satisfied  or  discharged,  the  legislature.  In  lo- 
tending  to  dlsoriminate  between  the  classes  of  per- 
sons who  should  and  should  act  be  held  to  ball,  not 
intending  that  a  fraudulent  debtor  should  enjoy 
the  same  exemption  from  imprisonment  as  the 
honest  though  unfortunate  citizen,  and  It  did  not 
therefore  exempt  the  fraudulent  debtor  from  ar- 
rest. 

The  right  to  arrest  a  debtor  und^r  the  New  York 
Code  depends,  not  upon  the  ofaaiacter  of  the  ac- 
tion, but  upon  the  question  whether^he  defendant 
has  concealed,  removed,  or  disposedof  the  property 
■o  that  It  cannot  be  found  or  taken  by  the  sheriff, 
and  with  the  Intent  that  it  sball  not  be  so  found  or 
taken,  or  with  the  intent  to  defraud  plaintiff  of  the 
benefit  thereof:  and  In  such  action  the  defendant 
cannot  be  held  to  bail  as  a  matter  of  course.  Jan- 
anlque  v.  De  Luc,  1  Abb.  Pr.  N.  8.  419,  in  which 
case  the  action  was  brought  to  recover  lace  and  for 
damages  for  the  unlawful  detention  thereof,  an 
order  for  arrest  having  been  made  against  the  de- 
fendant, which  order  upon  appeal  was  vacated. 

NorQi  CarcHintu 

In  order  to  avoid  a  violation  of  theconstltutloiin] 
provisions,  and  at  the  same  time  protect  honest 
creditors  against  dishonest  debtors,  the  North 
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Carolina  courts  have  held  that  It  devolves  upon  the 
legislature.  In  cases  of  fraud,  to  enact  such  laws  as 
are  necessary  In  Its  discretion,  for  arrest  and  im- 
prisonment in  proper  cases,  and  to  provide  for 
all  necessary  proceedings  in  relation  thereto,  and 
the  Code  of  that  state  havingso  provided,  the  court 
must  interpret  and  ascertain  its  meaning.  PrelsB 
V.  Cohen,  U7N.  0.54, 60. 

Under  art.  1,1 10,  of  the  Const  itutioD  of  Nortk 
Carolina,  which  abolishes  imprisonment  for  debt  In 
that  state,  except  In  cases  of  fraud,  there  Is  no  con- 
stitutional protection  against  arrest  for  fraud, 
whether  the  person  be  a  resident  or  nonresident, 
and  therefore  a  nonresident  when  within  the  Juris- 
diction of  the  court  will  not  be  allowed  immunities 
not  accorded  to  citizens  of  that  state.  Powers  v. 
Davenport,  101  N.  a  288, 283,  In  which  case  tbe  de- 
fendant was  arrested  for  a  fraud  committed  after 
contracting  the  debt,  by  concealing  the  property 
and  resorting  to  other  devices  for  defeating  tbe 
creditor. 

The  sole  object  of  the  constitutional  provMooe 
is  to  protect  the  unfortunate  but  honest  debtoia, 
but  not  to  shelter  the  knave  or  assist  him  In  carry- 
ing out  bis  purposes,  nor  to  prevent  tbe  creditor 
from  the  use  of  all  lawful  means  to  procure  aatla- 
factlon  of  bis  debt.  Brown  v.  Walk,  8  Ired.  L.  il7. 
fiSO;  State  v.  Manuel.  4  Dev.  ft  B.  L.  20, 84. 

In  Melvin  v.  Melvin,  72  N.  a  884, 880,  tbe  court 
stated  that  the  words  ^'except  in  cases  of  fraud.** 
as  used  in  such  Constitution,  were  broad,  and  cons- 
prebended,  not  only  fraud  In  attempting  to  hinder, 
delsy,  and  defeat  the  collection  of  a  debt  by  con- 
cealing property  and  other  fraudulent  devices,  bat 
embraced  also  fraud  In  making  the  contract,  false 
pretenses  and  fraud  In  Incurring  tbe  liability. 

The  80th  article  ot  the  Constitution  of  chat  state 
protects  free  negroes  and  free  people  of  color  who 
have  not  been  guilty  of  fraud,  and  such  seotlon. 
under  the  operation  of  the  act  of  1778,  prohibits 
tbe  imprisonment  of  an  Insolvent  debtor  after  his 
Insolvency  has  been  ascertained  to  be  bona  fide  tai 
any  manner  directed  by  law,  either  before  or  since 
tbe  adoption  of  the  Constituaon.  State  v.  lianueL 
4  Dev.  &  B.  L.  20, 26. 

So  it  has  been  held  that  such  a  debtor  is  proteoted 
from  arrest  at  the  suit  of  any  creditor,  not  by  vir- 
tue of  the  statutory  provision,  but  by  the  oonstltn- 
tlooal  provisions.    Burton  v.  Dickens.  8  Murph.  (H. 

oioa. 

Fraud  committed  by  a  defendant  In  contraotliig 
a  debt  is  sufficient  to  Justify  bis  arrest  under  the 
provisions  of  tbe  North  Carolina  Consotutloo. 
Paige  V.  Price,  78  N.  a  la 

And  It  has  been  held  that,  even  In  cases  of  flnud, 
a  debtor  [b  entitled  to  be  discharged  upon  giving 
ball  or  surrendering  his  property  for  tbe  benefit  of 
his  creditors  according  to  the  terms  of  tbe  statutes 
of  that  state.    Burgwyn  v.  Hail,  106  N.  C.  480. 

In  Melvin  v.  Melvlo,  72  N.  a  884, 880,  tbe  defend- 
ant  was  an  administrator  fixed  with  assets  to  a  oer- 
taln  amount,  and  there  being  no  proof  that  he  had 
embezzled  the  amount,  or  put  it  Into  bis  own 
pocket,  the  court  held  that  although  fixed  with  as- 
sets which  should  be  forthcoming,  he  was  not 
thereby  found  guilty  of  fraud  so  as  to  exclude  htm 
from  the  privilege  of  being  exempted  by  tbe  Oon- 
stltutlon  from  imprisonment  for  debt,  and  was  not 
to  be  treated  as  a  dishonest  debtor. 

In  State  v.  Norman,  110  N.  C.  484,  the  defendant 
contended  {bat  chapter  444  of  the  Acts  of  1861, 
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for  debt  in  civil  caFes.** — terms  which  would 
seem  to  allow  greater  latitude  of  legislation  in 
respect  of  cases  of  the  class  we  are  coDsidering 
than  our  own  provision, — and,  bringing  the 
statute  to  the  test  of  this  inhibition,  the  court 
said:  '*The  act  of  the  legislature  in  question, 
while  not  directly  authorizing  imprisonment 


for  debt,  does  attempt  to  create  a  crime  for  the 
nonpayment  of  deots  evidenced  by  checks, 
scrip,  or  order,  and  for  such  crime  provides  a 
penalty,  which  may  or  may  not  be  followed 
by  imprisonment.  In  that  way  and  for  that 
reason  the  act  is  violative  of  the  spirit  if  not 
the  letter  of  the  constitutional  provision  above 


amended  by  ohspter  106  of  the  Acts  of  1801«  which 
provides  that  If  any  person  with  Intent  to  obeat  or 
defraud  another  shall  obtain  any  advances  In 
money,  provisions,  goods,  wares,  or  merobaodlse 
of  any  description  from  any  other  person  or  oor- 
poratioD,upon  and  by  color  of  any  promise  or  agree- 
ment that  the  person  making  the  same  will  com- 
mence or  begin  any  work  or  labor  of  any  descrip- 
tion for  said  person  or  corporation  from  whom  said 
advances  are  obtained,  and  said  person  so  making 
said  promise  or  agreement  shaU  unlawfully  and 
wilfully  fail  to  oommenoe  and  complete  said  work 
according  to  contract,  without  lawful  excuse,  tbe 
person  so  offending  shall  be  guilty  of  a  misde- 
meanor and  punished  by  a  fine  not  exceeding  $50, 
or  imprisonment  not  exceeding  thirty  days,  was 
unconstitutional  as  being  in  violation  of  1 10.  art.  I. 
of  the  Constitution,  which  at>oli8hed  imprison- 
ment for  debt,  except  in  cases  of  fraud;  but  tbe 
oourt  held  that  the  offense  denounced  by  the  stat- 
ute was  not  a  failure  to  comply  with  the  contract, 
but  the  fraud  in  making  it,  In  obtaining  advances 
with  intent  to  cheat  and  defraud,  and  that  there- 
fore the  act  was  oonsUtutionaL 

So,  in  McNeely  v.  Haynes,  76  N.  a  DBB,  it  was  held 
that  one  of  two  partners  who  had  not  been  RUilty 
of  fraud,  or  connived  at  his  partner's  actions,  in 
oontractlng  the  debt,  could  not  be  Imprisoned  for  a 
debt  incurred  by  his  partner  through  fraud,  and 
was  therefore  entitled  to  constitutional  exemp- 
tlona. 

And  in  Olaflin  v.  Underwood,  75  N.  C.  488,  there 
had  been  an  arrest  upon  the  ground  of  fraudulent 
concealment  suggested  by  the  affidavit  of  tbe 
plaintiff,  and  the  court  stated  that  the  case  of  fraud 
not  being  proved,  but  on  the  contrary  left  open 
by  consent,  there  was  no  authority  for  the  writ  of 
ca.  aa^  and  the  defendant  was  entitled  to  his  dis- 
charge, there  being  no  case  of  fraud  within  the 
provisions  of  the  Constitution. 

CMo. 

It  has  been  held  that  art.  1, 1 16,  of  the  Ohio  Con- 
atitutlon  of  lUS,  which  provides  that  '*no  person 
shall  be  Imprisoned  for  debt  in  any  dvll  action,  on 
mesne  or  final  process,  unless  in  cases  of  fraud,** 
clearly  oontemplated  legialatlon  before  any  arrest 
ooald  be  made  In  dvll  actions,  though  fraud  might 
have  intervened,  and  therefore  courts,  whether 
of  general  or  limited  Jurisdiction,  had  now  no  com- 
mon^law  power  to  authorue  arrests  in  such  cases, 
and  that  the  power,  tt  It  existed  at  all,  must  be  con- 
ferred by  express  legislation.  Spice  v.  Stelnruck, 
U  Ohio  St.  ns,  218. 

And  In  AsConcklln^  Application,  6  Ohio  C  C  78, 
It  was  stated  that  the  legislature  having  provided 
for  tbe  poor  and  honest  man  by  the  homestead  and 
exemption  laws,  the  balance  of  his  property  was 
subject  to  his  debts,  and  any  act  of  the  Judgment 
debtor  that  prevented  this  balance  from  being  so 
applied,  constituted  a  fraud  within  the  meaning  of 
art.  1,1  Ifi,  of  the  Ohio  BiU  of  Rights. 

Oregon, 

By  art.  1, 1 19,  of  the  Constitution  of  Oregon,  it  is 
provided,  *^here  shall  be  no  imprisonment  for  debt, 
except  in  cases  of  fraud  or  absconding  debtors," 
and  S 106  of  the  Code  provides  that  a  debtor  may  be 
arrested  In  certain  cases  therein  spedfled,  that  Is  to 
say,  when  he  Is  a  nonresident  of  the  state,  or  Is 
about  to  remove  therefrom,  or  when  he  Is  guilty 
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of  fraud  in  contracting  the  debt,  or  In  concealing  or 
disposing  of  his  property,  or  when  he  has  removed 
or  disposed  of  his  property,  or  is  about  to  do  so 
with  intent  to  defraud  his  creditors. 

In  Norman  v.  Zieber,  3  Or.  197, 204,  it  was  said  that 
the  above  constitutional  provision  was  negative  in 
its  character,  and  had  only  a  restrictive  effect, 
which  would  not,  of  its  own  force,  and  without 
legislation,  authorize  an  arrest  in  any  case,  the  leg- 
islature having  definitely  provided  in  what  cases 
and  in  what  transactions  fraud  should  be  a  ground 
for  arrest,  the  authority  to  arrest  for  fraud  being 
limited  to  the  kinds  or  classes  of  fraud  which  the 
legislature  had  designated,  the  words  '*at)Outto  re- 
move therefrom,*^  as  used  in  1 106  of  the  Code  be- 
ing construed  with  reference  to  the  subject-mat- 
ter, and  without  reference  to  the  constitutional 
restriction:  and  further,  that  If  the  language  would 
admit  of  a  construction  consistent  with  the  Con- 
stitution, such  should  be  given  rather  than  a  con- 
struction that  would  conflict  with  the  Constitution, 
and  thus  defeat  the  Intent  of  the  legislature  by 
rendering  thdr  acts  void;  therefore  tbe  construc- 
tion in  order  to  be  consistent  with  the  Constitution 
must  include  the  Idea  of  Absconding**  and  any 
^^removal**  which  was  ndther  fraudulent  nor  an 
absconding,  could  not,  under  the  Constitution,  be 
made  a  cause  of  arrest. 

In  that  case  It  was  further  stated  that  the  act  ex- 
pressly named  as  causes  of  arrest  removal  of  prop- 
erty with  intent  to  defraud  creditors,  and  by  omit- 
ting to  mention  the  removal  of  the  person  wltb 
such  Intent  It  made  the  oonclusloc  unavoidable 
that  tbe  removal  of  the  person  with  that  Intent 
was  not  of  Itself  a  ground  for  arrest,  and  that  there 
must  be  an  absconding,  as  distinguished  from  any 
other  kind  of  fraud,  to  oome  within  the  provisions 
of  both  the  act  and  Constitution.  Norman  v. 
Zieber,  supra. 

Penntiflvardiu 

In  Pennsylvania  the  Constitution  prohibits  suob 
imprisonment,  in  cases  wherein  there  Is  not  a  strong 
presumption  of  fraud,  and  after  delivery  of  his  es- 
tate for  the  benefit  of  his  creditors  In  manner  pre- 
scribed by  law. 

In  Goellne  v.  Place,  89  Pa.  600.  609,  it  was  stated 
that  if  tbe  debt  was  fraudulently  contracted,  or  if 
it  he  fraudulently  attempted  to  be  evaded,  the 
remedy  of  imprisonment  might  be  applied  whether 
the  fraud  was  committed  in  or  out  of  the  state  in 
the  same  manner  as  actions  of  tort  were  allowed, 
without  question  as  to  tbe  place  where  the  wrong 
was  done,  tbe  proceedings  under  the  act  being  in 
their  nature  Interlocutory. 

Where  tbe  suit  was  not  brought  upon  contract, 
but  was  for  a  fraud  committed  by  the  defendants 
for  which  it  was  contended  tbe  proper  remedy  was 
an  action  of  deceit,  it  was  held  that  it  was  not  in- 
cluded in  the  Pennsylvania  act  of  July  12, 1&42, 
which  merely  abolished  imprisonment  in  aciioos 
on  contracts,  leaving  torts  in  the  same  situation  as 
to  remedies  as  before  the  passing  of  the  act,  and 
that  therefore  the  defendant  could  be  held  to  bail- 
Sedgebeer  v.  Moore,  Brightly  (Pa.)  197, 200. 

In  Duff  V.  McDonough,  2  Super.  Ct.  (Pa.)  878, 
where  the  defendant  was  imprisoned  for  not  obey- 
ing a  decree  of  the  court  which  required  blm  to 
deliver  up  a  certain  deed  and  also  to  pay  tbe  costs 
of  the  suit,  the  court  hdd  that  the  case  of  fraud 
t>eiQg  shown  he  was  not  within  the  provisious  of 
the  Pennsylvania  aet  of  1812  (Pamph.  laws,  889) 
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cited.  It  is  an  iodfrect  imposition  of  impris- 
oomeDt  for  the  nonpaymeDt  of  debt,  and  is 
therefore  clearly  within  the  constitutioDal  in- 
bibitioD."  State  y.  Pai/U  Rock  Coal  d  0.  Co. 
Od  Tenn.  81.  And  this  principle  of  applying 
the  policy  of  the  organic  law  on  this  subject  to 
cases  which  may  not  be  strictly  within  its  letter 


has  recdyed  recent  recognition  hj  this  coutl 
Ehs  parte  RusaellnOe.  d5  Ala.  19. 

The  statute  inyoWed  in  the  case  at  bar  is  a 
much  more  flagrant  attempt  to  authorize  Im- 
prisonment for  debt.  In  our  opinion,  than  that 
denounced  by  the  supreme  court  of  Tenneaaee. 
It  was  not  the  ayowed  purpose  of  that  act  to 


Rt)oll8hlnflr  ImpTisonment  for  debt,  and  tberefore 
bfs  imprisonment  was  lawful. 

But  where  the  actiOD  was  to  reooyer  for  a  breach 
of  warrantj  on  the  sale  of  a  boree,  and  the  declara- 
tion was  In  form  for  discbarge,  in  case  of  false 
warranty,  without  any  ayerment  of  fraud  or  de- 
ceit, and  the  case  was  treated  as  one  of  an  alleged 
breach  of  warranty  on  a  oontract,  it  was  held  that 
It  was  error  in  the  court  below  to  issue  a  writ  of 
ca.  aa.,  as  the  case  was  not  within  the  exceptions 
meDtloned  Id  the  act  abolishiug  Imprisonment  for 
debt,  but  was  within  the  proyisiona  of  the  section 
which  forbid  Imprisonment.  Howard  y.  McEee, 
S8Pa.400. 

All  the  proyisions  of  the  Pennsylyania  act  of 
1836  upon  the  subject  of  imprisonment  for  debt,  so 
far  as  they  relate  to  arrests  upon  writs  of  a  capias 
in  actions  for  the  recoyery  of  debts  founded  upon 
contracts,  were  forever  swept  out  of  existence  by 
the  act  of  1B42,  and  in  Blanco  y.  Bosch,  8  W.  N.  0. 
171. 172,  the  court  stated,  but  this  was  so  plainly 
written  on  the  face  of  the  act  that  he  who  runs 
might  read,  that  the  personal  liberty  of  the 
debtor  was  no  longer  at  the  mercy  of  the  creditor, 
and  no  man  could  be  lawfully  arrested  in  Peousyl- 
vania  for  a  debt  without  the  warrant  of  a  Judge 
founded  upon  an  affidavit  brlngiog  the  debtor 
within  the  measures  of  the  8d  section  of  the  act  of 
1818. 

Tn  Beers  y.  West  Branch  Bank,  7  Watts  ft  &  86S, 
it  was  held  that  when  the  legislature  of  Pennsyl- 
▼aula  abolished  Imprisonment  for  debt  in  all  but  a 
few  excepted  ca^es,  it  yirtually  at)ollebed  special 
ball  in  all  but  those  cases,  and  consequently  every 
recognizance  with  condition  tosurreader  the  body, 
and  tberefore  the  courts  were  not  authorized  to 
sulwtitute  anything  for  it,  and  the  great  constitu- 
tional right  of  trial  by  jury  was  not  to  k)e  clogged 
without  an  explicit  declaration  of  the  legislative 
wiU«  constltutionaUy  expressed,  and  therefore  ap- 
peals from  awards  of  arbitrators  were  to  be  had 
witbout  any  sort  of  bail  whatever. 

SotitA  Oaralina, 

In  South  Oarollna,  art.  1, 1 20,  of  the  Constitution 
provides,  no  person  shall  be  imprisoned  for  debt 
except  In  cases  of  fraud,  and  t  800  of  the  Oode  of 
Civil  Procedure  provides  for  arrests  on  warrant  in 
six  casea,  the  llrst  four  of  which  cover  cases  of 
fraud  .'0  mmiint,  the  fifth  provides  for  the  arrest 
of  an  absconding  debtor,  though  the  debt  be  not 
yet  due,  and  the  sixth  authorizes  arrest  in  an  ac- 
tion for  the  recovery  of  damages  In  a  cause  of  ac- 
tion not  arising  out  of  contract,  when  ttie  debtor 
is  about  to  remove  from  the  state,  or  when  the  ac- 
tion is  for  Injury  to  person  or  character,  or  for  the 
wrougtul  taking,  detaining,  or  wrongful  conver- 
sion of  property;  and  tberefore  imprisonment  for 
debt  being  abolished  in  all  cases  but  those  of  fraud, 
a  warrant  for  arrest  will  not  issue  where  fraud  is 
not  alleged.  The  Bremena  v.  Card,  88  Fed.  Bep. 
144,  14S. 

VermonL 

Under  1 38  of  the  Constitution  of  Vermont  (chap. 
8.  Vt.  Bev.  Laws  1880,  p.  41),  it  is  provided  that  the 
person  of  a  debtor,  where  there  is  not  strong  pre- 
sumption of  fraud,  shall  not  be  continued  in  prison 
after  delivering  and  assigning  over  bona  fide  all 
bis  estate,  real  and  personal,  in  possession,  rever- 
sion, or  remainder,  for  the  use  of  his  creditors  in 
such  manner  as  shall  k)e  hereafter  regulated  by 
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law.  And  all  prisoners,  unless  in  execution  or 
committed  for  capital  offenses,  when  the  proof  is 
evident  or  presumption  great,  shall  be  bailable  \fj 
.sufficient  sureties,  nor  shall  excessive  bail  Iw  ex- 
acted for  bailable  offenses. 

Under  the  Vermont  act  of  January.  1839.  wbl4A 
abolished  imprisonment  for  debt  except  In  certain 
cases  therein  specified,  it  Is  not  sufficient  for  the 
creditor  to  state  merely  that  his  debtor  was  abo«is 
to  leave  the  state,  but  be  must  show  that  ha  waa 
about  to  abscond  and  had  secreted  his  money  or 
other  property,  before  he  can  have  an  attachment 
against  his  body.   Aiken  v.  Hichardson,  15  Vt.  80QL 

In  Bank  of  Vergennes  v.  Barker,  27  Vt.  U3k  tha 
writ  In  an  action  of  assumpsit  upon  bills  of  ex- 
change, iasued  as  a  capias  and  was  served  by  ar- 
resting the  defendant,  who  pleaded  that  be  waa  a 
cidsen  and  inhabitant  of  another  state,  prtvileged 
from  arrest,  as  he  was  not  about  to  abscond  or  re- 
move from  the  state,  but  the  oourt  held  his  arrest 
legal,  the  oreditor*s  affidavit  abowing,  and  the 
words  of  the  statute  **absoond  or  remove**  imply- 
ing, such  absconding  or  removal  as  such  a  peraon 
was  capable  of.  Bank  of  Rutland  ▼•  Barker;  IT 
Vt.  886,  to  the  same  effect. 

WaOiiinQton, 

In  Burrlchter  v.  Clioe,  8  Wash.  18S,  action  waa 
brought  upon  a  foreign  judgment  the  defendans 
being  arrested  and  held  to  bail  on  an  affidavit 
cbargina  that  he  was  about  to  leave  the  state  with 
Intent  to  defraud  bis  creditors,  upon  whioh  judg- 
ment was  given  for  plaintiff  and  defendant  ap- 
pealed. The  court  uphold  the  defendantis  daim 
that  his  arrest  was  illegal  and  improvident,  on  the 
ground  that  by  article  1,  S  17,  of  the  ConstitutloD 
imprisonment  for  debt,  except  in  the  case  of  ab- 
sconding debtors,  was  abolished,  and  upon  the 
further  ground  that  the  affidavit  was  insufficfeot 
under  the  provisions  of  the  Code,  an  absconding 
debtor  being  one  who  leaves,  or  is  about  to  leave. 
the  jurisdiction,  or  who  conceals  himself  within 
the  jurisdiction  for  the  purpose  of  avoiding  the 
process  of  the  court 

IFIseonsfiii 

In  Re  Mowry,  U  Wis.  68,  the  appiioant  for  maa- 
damus  sought  to  be  discharged  from  imprison- 
ment tuider  an  execution  rendered  against  his 
body,  upon  a  judgment  in  an  action  for  ciamaces 
for  the  wrongful  and  fraudulent  misapplication 
and  conversion  of  school-land  certificates  depos- 
ited as  security,  his  contention  being  that  soeh 
execution  would  not  lie,  as  the  judgment  was  a 
debt  arising  out  of  a  contract  and  therefore  within 
the  inhibition  imposed  t>y  S 18,  art.  i,  of  the  ataie 
Constitution;  but  the  court  held  that  he  was  not 
entitled  to  the  privilege  from  arrest  therein  oon- 
tained. 

Where  a  debtor  is  about  to  leave  the  state,  either 
openly  or  secretly,  with  the  intention  of  hlnderiuF. 
delaying,  or  defrauding  his  creditors,  he  is  consid- 
ered as  an  absconding  debtor,  and  In  auch  a  case 
the  state  legislature  may  authorize  his  arreat  and 
imprisonment,— especially  where  the  state  Consti- 
tution declares  *^ere  shall  t>e  no  imprisonment  for 
debt,  except  in  cases  of  fraud  and  absconding  debt^ 
ore.*'  Norman  v.  Manciette,  1  Sawy.  484, 488. 

For  further  cases  showing  that  the  constitutional 
inhibition  does  not  apply  in  cases  of  fraud,  see  State 
V.  Benson,  88  Minn.  42ik,  infra,  IV.  a,  Fimee  andvtn^ 
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enforce  the  paymeiit  of  a  debt  by  means  of  a 
prosecution  under  it.  Tbift  one  cannot  be  read 
witbout  conviction  tbat  its  purpose  is  to  im 
pose  imprisonment  for  debt,  and  to  coerce  the 
payment  of  a  debt  by  the  duress  it  autborizes. 
Its  requirement  tbat  tbe  fine  sball  be  paid  only 
in  montsy,  tbat  it  shall  be  doable  tbe  amount  of 


the  deposit,  and  that  one  half  of  it— that  is,  a 
sum  equal  to  tbe  amount  deposited— shall  go 
to  the  person  who  made  the  deposit,  tends,  at 
least,  to  show  that  coercion  of  payment  of  the 
debt  which  the  depositary  owed  the  depositor, 
— for  the  transaction  created  the  relation  of 
debtor  and  creditor  between  them, — by  means 


<iIt<0SMdcM«;Ti7oo  ▼.  HasslDger,  dark  (Pa.)lM, 
mipnh  III.  a;  United  Statra  ▼.  WaMu  Daady,  281,as, 
1  Abb.  (U.  S.)  66,  and  Com^  Golvert,  ▼.  Kerr,  S5 
Pitts.  L.  J.  N.  8.867,  inTro^iy.,  Finea  and  pcnaUiesaB 
fiebta:  Armstronv  v.  Ayers,  19  Ck>DD.  640, 646,  nipra, 
in.  a:  Bromley  ▼.  People,  7  Mich.  472, 487;  Parker  ▼• 
Pollensbee,  46  111.  4rd,  478,  and  Ex  parte  Prader,  6  Gal. 
'Z3»,mijira^'n.auWhataredeMBinoen0raL  See  also 
cans  under  mpra^  IL  o.  Breach  of  t>mmiu  to  marry. 

IV.  ttna  and  penalHei  a$  dtbU, 

a.  In  generaL 

Tbe  cases  may  be  reirarded  as  unanimous  in  bold- 
infr  tbat  fines  and  penalties  imposed  upon  defend- 
ants for  the  Tiolation  of  state  laws  are  not  debts 
within  tbe  meaninir  of  the  constitutional  inhibi- 
tion, and  th^t  therefore  a  defendant  can  be  impris- 
oned for  nonpayment  thereof. 

In  support  of  this  doctrine  the  courts  have  stated 
that  certain  duties  are  cast  upon  all  oltiaens  for  tbe 
welfare  of  society,  and  when  a  citizen  by  his  own 
misconduct  exposes  himself  to  tbe  punitive  powers 
of  the  law,  the  expense  Incident  to  his  prosecution 
and  conviction  may  result  in  subjectluir  the  de- 
faulter to  a  money  liability,  but  liabilities  thus  in- 
curred are  not  debts  incurred  by  contract  inter 
partett^  but  are  the  result  of  beinir  members  of  tbe 
flooial  compact,  or  body  politic,  and  are  therefore 
not  within  the  constitutional  prohibition.  Lee  v. 
Stote,  76  Ala.  80. 90, 

So,  a  penalty  is  Imposed  as  a  quasi  punishment 
for  the  violation  of  law,  or  the  neffleot  or  refusal 
to  perform  some  duty  to  the  public  or  individuals 
enjoined  by  law,  in  furtherance  of  some  public 
policy,  and  as  a  means  of  procuriufr  obedience  to 
law,  and  the  persons  who  incurred  them  are,  either 
in  morals  or  in  law,  wrongdoers  and  not  simply  un- 
fortunate debtors  unable  to  perform  their  pecun- 
iary obligations,  and  therefore  the  constitutional 
lirovisions  prohibiting  imprisonment  for  debt  were 
not  intended  to  apply  to,  or  include,  such  oases. 
United  States  ▼.  Walsh,  Deady,  281,  S86, 1  Abb.  (U. 
S.>66. 

For  this  reason,  therefore,  fines,  forfeitures, 
muiots,  damages  for  a  wrong*  or  tort,  are  not  debts 
within  the  clause  of  the  Alabama  Constitution,  1 21, 
of  the  Declaration  of  Rights,  prohibiting  imprison- 
ment for  debt.    Lee  v.  State,  tupra. 

And  the  Alabama  statute  of  February  23,  1888, 
passed  for  tbe  purpose  of  securing  the  payment  of 
fines  and  costs  in  criminal  cases  in  the  courts  of 
that  state.  Is  not  contrary  to  the  provisions  of  the 
Constitution  prohibiting  imprisonment  for  debt. 
IMa, 

The  same  conclusion  was  reached  in  State  v. 
Leach,  76  Ala.  86,  wherein  the  defendant  moved  in 
arrest  of  Judgment,  upon  the  ground  that  the 
above  act  was  unoonstitutional,  the  court  revers- 
ing the  Judgment  of  the  court  below  which  arrested 
the  Judgment  of  a  lower  court,  and  discharging 
him,  the  court  sustaining  the  authority  of  Lee  ▼. 
State,  tupra. 

So,  the  imprisonment  of  a  defendant  for  nonpay- 
ment of  a  line  imposed  upon  his  conviction  for  a 
violation  of  6  6480  of  the  United  States  Revised 
Statutes,  in  using  tbe  postoflice  establishment  of 
the  United  States  in  carrying  out  a  scheme  of 
fraud,  has  been  held  not  to  be  imprisonn^nt  for 
debt  within  the  meaning  of  art.  1,  6 16,  of  the  Cali- 
fornia Constitution,  or  with  t  990  of  the  Revised 
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Statutes  of  the  United  States,  under  which  no  per- 
son can  be  imprisoned  for  debt  in  any  state  on  pro- 
cess issnlng  from  a  court  of  the  United  States, 
where,  by  tbe  laws  of  such  states*  imprisonment  for 
debt  has  been  or  shall  be  abolished.  Re  Sanborn,  n 
Fed.Rep.668w 

The  prohibiUon  of  the  Illinois  Constitution 
against  Imprisonment  for  debt  does  not  extend  to 
actions  for  torts,  nor  to  fines  or  penalties  arising 
from  a  violation  of  the  penal  laws  of  the  state. 
Kennedy  v.  People,  122  111.  649, 663. 

So,  it  has  been  held  that  1 452,  div.  14, 1 14,  chap.  88, 
111.  Rev.  Stat.  1886,  which  provides  that  when  a  fine 
is  inflicted  the  court  may  order,  as  a  part  of  the 
Judgment,  that  the  offender  be  committed  to  Jail, 
until  the  fine  and  costs  are  fully  paid,  or  he  is  dis- 
charged according  to  law,  is  not  unconstitutional, 
as  it  can  work  no  hardship,  for  the  reason  that 
6  466  of  the  same  chapter  provides  that  whenever  it 
is  made  satisfactorily  to  appear  to  the  court,  after 
all  legal  means  have  been  exhausted,  that  any  per- 
son who  is  confined  in  Jail  for  any  fees  or  costaof 
prosecution  for  any  criminal  offense,  hath  no  es- 
tate wherewith  to  pay  such  fine  or  costs,  or  oosta 
only,  it  shall  be  tbe  duty  of  the  court  to  discbarge 
him.  2bi(L 

Neither  does  such  prohibition  Include  fines  or 
penalties  arising  from  tbe  violation  of  municipal 
ordinances  or  penal  laws,  and  tbe  commitment  of 
a  defendant  until  the  fine  is  paid  is  necessary  in 
such  cases.    Chicago  v.  Kenney.  86  111.  App.  67, 66. 

And  this  is  so  for  the  reason  that  the  entire  sec- 
tion clearly  indicates  that  reference  was  liad  to 
debts  arising  ex  contractu,  and  embraced  debta 
which  exist  from  the  relation  of  debtor  and  cred- 
itor.   Rich  V.  People,  66  111.  618, 616. 

And  in  McCool  v.  State,  28  Ind.  127, 181,  the  court 
stated  tbat  in  prosecutions  for  crimes  fines  were 
assessed  against  the  parties  convicted  as  a  punish- 
ment for  their  criminal  acts,  such  fines  when  as- 
sessed becoming  a  fixed  liability  to  pay  tbe  state  a 
definite  amount  of  money;  yet  such  fine  was  not  a 
debt,  and  the  fact  that  it  was  payable  to  the  state 
was  no  ground  for  distinguishing  it  from  the  costa 
in  such  prosecution,  which  were  payable  to  indi- 
viduals, neither  being  a  debt  within  tbe  meaning  of 
the  constitutional  provisions. 

So,  in  Smith  v.  State,  23  Ind.  182,  the  court  held 
there  was  no  error  in  ordering  tbe  defendant  to.be 
committed  to  prison  until  the  fine  and  costa  were 
paid,  in  an  information  for  retailing  spirituous  li- 
quors witbout  license. 

Where  the  Judgment  directed  tliat  the  plalntilT 
should  be  imprisoned  until  the  fine  and  costa  were 
paid,  and  it  was  oonceded  tbat  I  484  of  the  Iowa 
Code  in  terms  so  provided,  but  it  was  contended 
that  the  costa  were  no  more  than  a  debt  and  tbat 
imprisonment  for  debt  bad  been  abolished  by  art.  1, 
I  19,  of  the  Constitution,  the  court  stated  that, 
even  conceding  such  to  be  the  case,  tbe  plaintiff  was 
not  entitled  to  be  discharged  until  tbe  fine  was  paid 
or  satisfied  as  contemplated  by  law,  and  that  if  the 
Judge  below  was  of  opinion  tbat  the  plaintiff  could 
not  be  Imprisoned  for  the  nonpayment  of  costs,  be 
should  in  an  appropriate  order  have  so  directed. 
Jackson  ▼.  Royd,  63  Iowa,  636. 699. 

The  44th  section  of  the  third  article  of  the  Mary- 
land Constitution  declares,  no  person  shall  be  im- 
prisoned for  debt,  and  in  State  v.  Mace,  6  Md.  387, 
360,  it  was  held  that  a  fine  imposed  by  a  Justice  of  tbe 
peace  for  a  violutioo  of  tbe  Maryland  Act  of  1864, 
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of  the  iTstralDt  whfcb  the  imposition  of  the 
fine  itself  immedifttely  put  apoD  the  defeDdant, 
not  to  speak  here  of  his  imprisonmeDt  prelim- 
inary to  the  trial,  and,  that  failing  to  enforce 
pay  met)  t,  by  means  of  imprisonment  at  hard 
labor  for  the  payment  of  the  fine  and  costs, 
was  the  moviog  purpose  and  efficient  cause  of 


the  enactment  of  the  statute.  And  what 
doubts  on  this  point  might  have  been  left,  hao 
the  statute  stopped  here,  are  removed  beyond 
perad venture  by  its  further  provision  that  pay 
ment  to  the  depositor  at  any  time  before  ooii- 
yiction  "shall  be  a  good  and  lawful  defense  to 
any  prosecution  under  this  act."    There  can 


chap.  1S8.  relatinsr  to  lottery  tickets,  was  not  a  debt 
within  the  constitutional  meaninff  of  the  term. 

In  holding  that  a'Dne  was  not  a  debt  within  the 
meaning  of  the  Maryland  Gonstltution  prohibitlngr 
imprisonment  for  debt,  the  court  stated  that  it  was 
not  the  intention  of  the  Convention  which  framed 
the  Constitution  to  destroy  the  whole  police  system 
of  the  state,  or  to  impose  upon  the  leirislature  the 
necessity  to  expressly  provide  by  new  leg'islature 
Imprisonment  in  all  cases  in  which  fines  and  pen- 
alties  had  been  pronounced  a^rainst  the  violators 
of  the  public  law.  They  used  the  term  "debt"  in  its 
popular  sense,  and  the  people  evidently  so  under^ 
stood  it.  They  re;*arded  it  as  a  protection  to  the 
unfortunate,  and  not  an  immunity  to  the  orlminaL 
State  V.  Mace,  tuvra. 

But  in  Day  v.  State,  7  6111,  8as.  It  was  held  that 
fines  recovered  tiefore  a  justice  of  the  peace  in  an 
action  for  debt  for  penalties  Imposed  by  the  Mary- 
land act  of  1840,  relating  to  lotteries,  were  civil  ac- 
tions, and  were  in  the  nature  of  actions  in  debt  in 
the  same  way  as  if  they  had  been  for  money  had 
and  received. 

In  State  ▼.  Benson,  28  Minn.  424,  the  defendant 
was  cbargred  before  a  Justice  of  the  peace  under 
1 28  of  chap.  124  of  Minn.  Gen.  Stat.  1878,  with  pro- 
curinsr  food,  entertainment,  aod  accommodation 
without  payinfr  therefor,  and  with  Intent  to  cheat 
and  defraud  the  hotel  keeper  of  the  same,  and 
with  removing  bis  bagsrage  from  the  hotel  with  a 
like  fraudulent  intent,  and  bis  contention  was  that 
the  statute  was  unconstitutional  for  the  reason 
that  it  attempted  to  Imprison  for  debt.  The  court 
held  the  contrary,  the  statute  imposing  the  pen- 
alty, not  because,  nor  for  the  purpose,  of  collect- 
ing the  debt,  but  because  of  the  fraud,  and  that 
therefore  a  prosecution  and  punishment  under 
such  statute  in  no  way  affected  the  debt 

The  Constitution  of  Missouri,  art.  2, 118,  provides 
that  imprisonment  for  debt  shall  not  be  allowed 
except  for  the  nonpayment  of  fines  and  penalties 
imposed  for  violations  of  law,  and  this  by  implica- 
tion is  conclusive  that  the  proper  legislative  au- 
thority may  direct  imprisonment  for  the  nonpay- 
ment of  fines  and  penalties  without  violating  the 
Constitution.  Ex  parte  Kiburg.  10  Mo.  App.  ^  In 
which  case  the  prisoner  was  committed  for  non- 
payment of  a  fine  for  violating  an  ordinance  pro- 
hibiting the  sale  of  lottery  tickets. 

In  State  v.  Cannady,  78  N.  C.  689.  544,  it  was  held 
that  neither  a  fine  nor  costs  Infiicted  as  a  punish- 
ment was  a  debt  within  the  meaning  of  the  North 
Carolina  Constitution. 

Bo,  a  fine  imposed  for  an  offense  against  the  crim- 
inal law  of  the  country  is  a  punishment,  and  after 
it  has  been  judicially  imposed  the  same  means  may 
be  u&ed  to  enforce  its  collection  which,  by  law,  the 
state  may  employ  to  collect  its  debts.  It  may  for 
this  purpose  be  regarded  as  a  debt  due  to  the  state, 
yet  It  is  not  a  debt  within  the  meaning  of  the  39th 
section  of  the  Constitution  of  North  Carolina. 
State  V.  Manuel,  4  Dev.  ft  B.  L.  20, 20. 

And  In  Re  Beall,  26  Ohio  St.  105,  where  the  appli- 
cant, convicted  of  assault  and  battery,  bad  been 
sentenced  to  imprisonment  and  the  payment  of  a 
fine,  and  after  serving  his  term  of  imprisonment 
was  arrested  on  a  writ  of  execution,  no  property 
being  found,  and  again  Imprisoned,  and  it  was  con- 
tended that  the  provisionB  of  the  Ohio  act  of  April 
7, 1868,  authorising  suoli  arrest  and  Imprisonment, 
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did  not  apply  to  the  case,  it  being  no  part  of  the 
Judgment  that  he  should  stand  imprisoned  till  the 
tines  and  costs  were  paid,  and  further  that  even  if 
such  provision  did  apply  the  act  was  uoconfiti- 
tutional,— the  court  held  that  the  statute  author- 
ized the  proceedings,  and  that  no  provision  of  the 
Constitution  had  been  violated. 

The  Oregon  act  of  assembly  allowing  the  arrest 
of  a  defendant  In  an  action  for  a  penalty  is  not  In 
conflict  with  the  Oregon  Constitution,  and  is  there- 
fore valid  and  binding.  United  States  v.  WaUh. 
Beady,  281, 286, 1  Abb.  (U.  S.)  68. 

In  the  above  case  a  match  manufacturer  sold  his 
goods  without  stamping  them  pursuant  to  the  law. 
It  was  held  that  he  thereby  committed  a  fraud 
against  the  United  States,  and  might  be  arrested 
and  Imprisoned  In  an  action  brought  by  the  states 
to  recover  the  penalty  Incurred  by  such  violation. 
In  the  same  way  as  If  the  debt  had  been  Incorred  br 
fraud. 

So,  a  Judgment  recovered  for  a  penalty  pre- 
scribed by  law  as  a  ptmishment  for  the  oommiSBloo 
of  an  act  forbidden  by  a  clear  statutory  provision 
is  not  within  the  purview  of  the  Pennsylvania  act 
to  abolish  imprisonment  for  debt,  as  It  is  not  a 
Judgment  founded  on  a  oontract  but  a  penal  in- 
fliction intended  to  discourage  the  violations  of  the 
law,  in  the  same  manner  as  a  fine  imposed  upon  an 
offender  after  a  conviction  in  a  court  of  aeasiona. 
Com.,  Colbert,  v.  Kerr,  25  Pitts.  L.  J.  N.  8.  807,  Id 
which  case  the  defendant  was  convicted  and  fined 
under  the  Pennsylvania  act  of  May  2L.  188!»,  relat- 
ing to  oieomargudne,  which  had  for  its  object  the 
protection  of  the  public  health,  and  the  preventton 
of  the  adulteration  of  dairy  produce  and  fraud  in 
the  sale  thereof. 

In  Cagle  v.  State,  8  Humph.  801,  the  plaintiff  wa» 
convicted  of  misdemeanors  and  ordered  Into  cus- 
tody of  the  sheriff  until  he  secured  the  fines  and 
costs.  He  was  held  in  custody  until  he  gave  bond 
with  surety,  with  the  condition  that  It  should  be 
void  If  he  appeared  and  paid  the  debt  and  costs,  or 
made  surrender  of  his  property,  or  took  the  benefit 
of  the  act  passed  for  the  benefit  of  Insolvent  debt^ 
ors,  the  tMnefit  of  which  act  he  took,  but  the  court 
refused  to  permit  him  to  take  the  oath  and  ren- 
dered Judgment  against  him  for  final  costs  consid- 
derlng  the  deed  executed  by  him  as  fraudulent. 
It  was  held  that  the  court  had  power  to  commit 
such  person,  and  that  the  sheriff  had  a  right  to 
take  such  bond,  and  that  the  power  of  the  court 
to  so  permit  the  defendant  was  not  affected  by  the 
Tennessee  act  of  1842,  whlob  repealed  the  writ  of 
oa.sa. 

So,  in  Hill  V.  State,  2  Yerg.  247,  the  defendant, 
who  was  indebted  for  gaming,  pleaded  guilty,  was 
fined  and  adjudged  to  stand  committed  until  the 
fine  and  costs  were  paid,  or  until  he  was  otherwise 
discharged  by  due  course  of  law,aod  appealed,  upon 
the  ground  that  the  court  could  not  make  such  an 
order.  It  was  held  that  the  court  below  had  such 
power,  and  that  no  practice  was  better  settled:  but 
that  the  defendant  In  such  a  case  stood  precisely  on 
the  same  footing  of  one  imprisoned  on  a  ca.  sa., 
and  was  entitled  to  the  benefits  of  the  Insolvent 
debtor*sact. 

And  the  provisions  of  the  Texas  Constitution, 
which  prohibit  imprisonment  for  debt,do  not  apply 
to  the  case  of  fines  Imposed  for  the  violation  of  Uie 
laws,  and  for  the  punishment  of  crimes  and  misde- 
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not  be  two  opinions  aa  to  the  Intent  and  mean- 
ing, or  the  effect  upon  the  whole  enactment, 
of  this  last  and  most  remarkable  provision.  It 
is  a  declaration  of  the  baldest  and  most  direct 
character  to  one  party  to  a  transaction,  whereby 
he  has  incurred  a  debt  to  the  other,  in  the  name 
of  the  state,  that,  unless  he  pays  that  debt,  he 


shall  be  arrested,  bold  to  trial,  tried,  convicted, 
fined,  and  imprisoned  at  hard  labor,  and  this 
obviously  not  for  any  taint  of  criminality  in 
the  transaction  out  of  which  the  debt  arose, 
but  purely  and  simply  for  the  nonpayment  of 
the  debt.  For  this  default,  and  until  it  ia 
purged  either  by  simply  paying  the  debt  and 


meanoTS,  and  such  fines  are  not  debts  within  the 
mecinioff  of  the  Oonstitution.  IMzon  v.  State,  8 
Tex.  481. 

In  uptaoldinir  the  eonstltatlonality  of  the  Texas 
act  of  1886,  S  47, 1  Stat.  187,  passed  for  the  punish- 
ment  of  crimes  and  misdemeanors,  the  court 
stated  that  it  could  not  have  been  the  intention  of 
the  leicielature  to  deirrade  the  subject  of  misf  oiv 
tune  to  the  level  of  the  criminal,  and  to  confound 
de1)t  and  crime,  and  that  there  was  nothing  to  be 
found  in  tlie  legislature  of  the  country  to  warrant 
such  a  supposition,  but  on  the  contrary  they  bad 
been  made  the  subject  of  distinct  and  quite  dis- 
similar provisions,  the  constitutional  truaranty  hav- 
ing  been  given  as  a  shield  to  pirotect  the  unfortu- 
nate debtor,  the  act  of  1888  having  been  enacted  to 
punish,  and  thereby  restrain,  the  oiTender  against 
the  laws  of  society,  and  that  fines  and  costs  im- 
poeed  for  offenses  were  not  so  properly  the  princi- 
pal as  an  incident;  not  the  end,  but  a  means  of  en- 
forcing obedience  to  the  laws,  and  that  the  object 
of  the  imprisonment  authorised  by  the  47th  section 
cf  the  act  in  question  was  not  so  much  to  enforce 
pasrment  as  to  insure  punishment,  the  great  object 
and  design  of  the  penal  laws  bemg  the  prevention 
of  crime.   Dixon  v.  State,  supra. 

Again,  In  Ex  parte  Bobertson,  t7  Tex.  App.  828, 
the  petitioner  applied  by  way  of  habeas  corpus  to 
be  released  from  imprisonment  for  contempt  of 
oourt  in  the  nonpayment  of  a  fine  imposed  for  a 
civil  contempt,  upon  the  ground  that  the  fine  and 
imprisonment  inflicted  were  imposed  for  the  pur- 
poee  of  securing  and  enforcing  the  payment  of  a 
debt  due  to  the  plaintiff  in  a  sequestration  suit,  and 
therefore  in  contravention  and  violation  of  the  18th 
flection  of  the  Bill  of  Klghts  of  the  Oonatitution, 
art.  1,  which  declares  that  no  person  shall  ever  be 
imprisoned  for  debt;  but  the  court  held  that  such 
fine  was  not  a  debs  within  the  meaning  of  the  Oon- 
•tttution. 

And  m  Graham  v.  Chicago,  M.  ft  St  P.  B.  Go,  68 
Wis.  478, 478,  it  was  stated  that  nowithstanding  the 
state  OoDStitutlon  atx>UshiDg  imprisonment  for 
debt,  arising  out  of  or  founded  upon  contract,  ex* 
press  or  implied,  yet  the  statutes  of  that  state  bad 
always  provided  that  the  defendant  might  be  ar- 
rested and  held  to  bail  in  an  action  to  recover  a 
forfeiture  or  a  penalty. 

In  Re  MacDonald  (Wyo.)  83  Pao.  18,  Stl,  the  peti- 
tioner, convicted  and  fined  for  the  publication 
of  an  unlawful  and  malicious  libel,  contended  that 
hie  Imprisonment  for  nonpayment  of  the  fine  was 
contrary  to  art.  I,  1 6,  of  the  Wyoming  Gonstltu- 
tion,  which  provides  no  person  shall  be  Imprisoned 
for  debt  except  in  oases  of  fraud:  but  the  oourt 
held  that  such  imprisonment  could  not  l>e  consid- 
ered as  imprisonment  for  debt  within  the  meaning 
of  the  Constitution. 

But  m  Glens  Falls  Paper  Co.  v.  White,  68  How. 
Pr.  172,  upon  a  motion  for  an  order  to  arrest  the  de- 
fendant in  an  action  to  recover  a  debt  owing  the 
plaintiff  by  the  association,  under  a  statute  ma  Icing 
the  trustees  of  such  assoclatiOD  who  failed  to  file  a 
report  liable  for  the  debts  of  the  association,  the 
plamtiff  contending  that  such  debt  was  a  penalty 
infllcied  upon  the  del'enriaot  by  reason  of  the  noa- 
compliance  with  the  law,  the  oourt  held  that  the 
debt  thus  incurred  was  not  a  fine  or  penalty  within 
the  meaning  ofeubdtv.  1, 1  649.  of  the  Code  of  Civil 
Procedure, and  therefore  denied  the  motion.   The 

ourt  stated  that  to  subject  a  party  to  arrest,  the 
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cause  of  action  must  be  a  fine  or  penalty  and  not 
something  of  a  penal  character,  the  court  not  be- 
ing disposed  to  order  the  arrest  of  a  citizen  in  a 
doubtful  case,  or  to  strain  a  statute  In  that  direc- 
tion,—especially  for  the  sake  of  calling  a  debt  a 
penalty  in  order  to  procure  an  arrest  while  the  law 
had  abolished  imprisonment  for  debt. 

And  it  has  been  held  that  although  the  court  has 
power  to  imprison  a  party  for  disobeying  its  law- 
ful order  as  to  property  in  a  civil  case  when  having 
power  to  comply  with  the  order,  yet  the  court  has 
no  power,  upon  making  an  order  committiog  the 
party,  to  impose  a  fine  or  imprisonment  as  punish- 
ment  for  contempt,  neither  has  it  power  to  adjudge 
the  payment  and  imprisonment  until  the  costs  and 
expenses  are  paid  in  favor  of  the  opposite  party, 
for  the  reason  that  by  so  doing  it  would  contravene 
the  provisions  of  the  Missouri  Constitution  prohibit- 
ing imprisonment  for  debt.  JBh;|Mirte  Crenshaw,  80 
Mo.  447.  468. 

See  also  State  ▼.  Paint  Bock  Coal  ft  a  Co.  flSTenn. 

b.  Fines  impoaed  by  etty  outhorOv. 

With  respect  to  fines  and  penalties  infiicted  upon 
a  defendant  for  the  violation  of  city  ordinances, 
the  courts  have  almost  unanimously  held  that  the 
Imprisonment  inflicted  upon  the  defendant  is  no 
violation  of  the  constitutional  provisions. 

Where  the  execution  is  levied  against  the  body 
of  the  offender  for  the  violation  of  a  city  ordinance 
and  the  charter  of  the  town  gives  such  remedy,  the 
provisions  of  the  Constitutlon.are  not  thereby  vio- 
lated.   Brown  v.  Jerome,  100  III.  8TL 

In  Hardenbrook  v.  Ligonier,  05  Ind.  70,  it  was  con- 
tended that  the  penalty  imposed  by  the  ordinance 
of  the  town  regulatmg  the  sale  of  intoxicating  li- 
quors which  was  by  way  of  imprisonment  in  case 
of  conviction  and  failure  to  pay  the  fine  assessed, 
was  contrary  to  the  provisions  of  the  Indiana  Con- 
stitution prohibiting  Imprisonment  for  debt.  The 
court  held  that  a  penalty  accruing  for  a  breach  of 
an  ordinance  of  a  municipal  corporation  was  not  a 
debt  within  the  meaning  of  the  section  of  the  Con- 
stitution, the  court  citing  in  support  of  its  author- 
ity, MoCool  V.  State,  88  Ind.  127.  To  the  same  effect. 
Lower  v.  Walllok,  26  Ind.  68;  Turner  v.  Wilson,  40 
Ind.  681;  Mcllvain  v.  State,  Emery,  87  Ind.  WSk  Flora 
v.  Sachs,  64  Ind.  167;  lane  County  v.  Cregon,  74  U. 
8. 7  WalL  71, 10  L.  ed.  101;  Dunlop  v.  Keith,  1  Leigh, 
430, 10  Am.  Dea  766:  CaldweU  v.  State,  S5  Ala.  188t 
Hlbbard  v.  Clark,  66  N.  H.  166,  23  Am.  Bep.  44S; 
Camden  v.  Allen,  26  N.  J.  L.  888. 

A  city  charter  authorizing  the  confinement  of 
offenders  against  the  by-laws  and  ordinances  of 
the  city  until  the  fines  and  costs  are  paid,  or  dis- 
charged by  labor,  or  otherwise,  and  making  the 
costs  a  part  of  the  punishment  or  penalty,  do  not 
confllcteilher  with  the  provisions  of  the  Kentucky 
statutes  or  Code,  neither  are  they  in  conflict  with 
the  state  or  Federal  Constitution.  Berry  v.  Bris- 
lan,86Ky.6.0. 10. 

Where  In  proceedliurs  for  the  violation  of  a  city 
ordinance.  It  was  contended  that  the  petitioner 
was  entitled  to  bedidcharged,forthe  reason  that 
be  was  not  procef'diH]  against  in  the  name  of  the 
state  but  was  sued  in  the  name  of  the  city  if  a  civil 
action,  and  that  the  recovery  bad  was  for  a  debt, 
and  therefore  as  there  was  no  imprisonment  for 
debt  in  that  state  (Missouri)  he  was  illegally  held 
in  custody,  the  court  stated  that  while  there  could 
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accrued  costs  before  conviction  or  by  xvorking 
out  double  the  debt  and  the  costs,  the  debtor 
may  be  imprisoDed  for  an  indefinite  time  be- 
fore trial,  merely  and  only  because  he  does  not 
pay  the  debt  and  the  expenses  of  putting  this 
coercion  upon  him,  there  being  no  pretense 
even  of  uliimately  punishing  him  for  taking 
the  deposit,  if  the  preliminary  imprisonment 


shall  have  the  desired  effect  of  extorting  the 
monejr  he  owes  the  depositor  out  of  him;  and 
if,  as  is  the  case  here,  the  compulsion  of  pre- 
liminary imprisonment  fails  of  its  intended 
eifect,  be  may,  under  the  guise  of  punisblng 
an  act  vrhich  was  not  criminal  before  this  stat- 
ute, and  which  upon  the  statutory  defioitioo 
does  not  necessarily  involve  abstract  criminal- 


Dot  be  any  imprisonment  for  debt  lo  that  state, 
yet  impriaoDment  for  the  nonpayment  of  a  fine 
duly!  imposed  was  fully  authorized,  the  oonstltu- 
tlooal  provision  interpretlni;r  itself;  and  this  was 
so  even  though  in  one  sense  it  mi^ht  be  said  that 
every  fine  imposed  for  a  violation  either  of  a  law 
of  the  state  or  an  ordioanoe  of  a  municipal  corpora- 
tion, either  in  criminal  prooeedinirs  by  the  state  or 
in  a  civil  proceeding  quasi  criminal.  In  the  name  of 
the  corporation,  was  a  debt  airainst  the  party  upon 
whom  it  was  imposed  and  who  was  adjudired  to 
pay  it;  still  It  was  nevertheless  a  debt  for  a  fine  for 
tbf  nonpayment  of  which  the  party  against  whom 
it  was  adjudged  might  be  imprisoned.  Ex  parte 
HoUwedell,  74  Mo.  305,  400. 

So.  in  Dead  wood  v.  Allen  <&  D.)  68  N.  W.  888, 
wbere  the  complaint  charged  the  violation  of  a 
city  ordinance  and  defendant  contended  tbat  un- 
less the  action  was  criminal  the  enforcement  of 
such  ordinance  by  imprisonment  for  the  fine  im- 
posed was  contrary  to  I  1&.  art.  0,  of  the  BUI  of 
Rights,  the  court  held  tbat  such  contention  was 
not  sustainable  as  the  provisions  in  the  Bill  of 
Rights  in  question  related  only  and  expressly  **to 
debts  arising  out  of  or  founded  upon  a  contract** 
and  therefore  such  imprisonment  was  not  contrary 
to  the  Constitution. 

In  Moeley  v.  Gallatin,  10  Lea,  494,  wbere  the  keep- 
ing of  gaming  tables  was  made  a  misdemeanor  by 
1 10  of  chap.  15  of  the  by-laws  and  ordinances  of  the 
defendant  corporation,  the  penalty  being  a  fine  of 
not  less  than  |8  nor  more  than  $60,  and  tbe  court  in 
its  Judgment  directed  that  if  the  fine  and  costs  be 
not  paid  or  secured  the  defendant  should  be  com- 
mitted to  the  workhouse  until  tbe  same  were  paid, 
and  it  was  insisted  that  tbe  act  was  repugnant  to 
the  state  Constitution,  I  18,  art.  1,  which  prohibited 
imprisonment  for  debt,  and  which  provided  that 
the  legislature  should  pass  no  law  authorising  im- 
prisonment for  deb't  in  dvil  cases,— the  court  held 
that  such  provisions  in  the  Constitution  had  no  ref- 
erence to  the  enforcement  uf  the  collection  of, 
fines,  penalties,  and  costs  from  the  defendants,  who 
had  been  convicted  of  misdemeanors  and  tbe  viola- 
tion of  the  statute  of  tbe  state,  or  tbe  ordinances 
of  a  municipal  corporation,  and  that  therefore  the 
court  had  power  to  make  such  order  against  tbe 
plaintiff  in  such  action. 

In  Markle  v.  Akron,  14  Ohio,  686, 601,  it  was  held 
that  an  ordinance  prohibiting  the  sale  of  intoxicat- 
ing liquors  under  a  penalty  was  constitutional,  and 
that  the  proceedings  under  such  ordinance  were 
in  the  nature  of  an  action  for  debt,  although  quasi 
criminal  in  their  nature. 

Where  jurisdiction  was  by  the  city  charter  ex- 
pressly given  to  the  mayor*s  court  for  the  recov- 
ery of  fines,  forfeitures,  penalties,  debts,  and  other 
demands  recognizable  in  tbe  city  court,  *Mt  was 
held  that  the  exercise  of  such  jurisdiction  was  dear 
of  aU  objections  on  constitutional  grounds,  but 
where  the  by-law  of  a  city  corporation  enacted  a 
penalty  for  a  misdemeanor,  and  imposed  imprison- 
ment in  default  of  payment  on  conviction  by  tbe 
mayor,  it  was  held  void;  and  even  though  the  city 
charter  did  give  him  a  right  to  imprison  on  sum- 
mary conviction,  and  without  appeal  to  a  jury,  it 
was  held  that  such  charter  would  be  so  far  uncon- 
stitutional and  void.    Barter  v.  Com.  8  Penr.  &  W. 

tss. 
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In  JBx  parte  RussellviUe,  95  Ala.  16,  tbe  charter 
of  the  municipality  gave  authority  to  tbe  city  ott- 
dals  to  impose  hard  labor  or  imprisonment  Id  esse 
of  nonpayment  of  the  fine  and  costs  on  convlcttOD 
for  violating  the  liquor  law,  ^ntU  the  fine  and 
costs  are  paid.**  It  was  held  that  the  act  did  noa 
contemplate  bard  labor  or  imprisonment  as  altei^ 
native  punishment,  or  as  pnnialiment  to  be  im- 
posed  in  lieu  of  the  fine,  but  as  a  means  of  coerc- 
ing tbe  payment  of  tbe  fine,  and  that  while  it 
might  be  that  the  defendant  oould  be  put  to  hard 
Iat)or  at  a  reasonable  rate  of  compensation,  for  a 
suflldeut  length  of  time  for  hip  earnings  to  equal 
the  fine  and  costs,  yet,  in  so  far  as  the  provision  Id 
question  undertook  to  authorise  his  imprisonment 
until  the  fine  and  coats  were  paid,  it  was  inopera- 
tive and  void,  othewise  the  impriaonment  might 
be  for  a  period  as  indefinite  as  the  duration  of  tbe 
defendant's  life,  and  have  much  in  common  with 
imprisonment  for  debt,  which  was  forbidden  by 
the  organic  law,  bence  involved  the  violation  of 
the  policy  of  general  jurisprudence. 

So,  in  Oddl  Trustees  v.  Schroeder,  58  111.  858,  it 
was  held  tbat  a  town  officer  bad  no  power  to  im- 
prison, or  take  in  custody,  one  against  whom  a  ver- 
bal order  of  commitment  for  nonpayment  of  a  fine 
had  been  made  by  a  police  justice,  for  breach  of  a 
town  ordinance,  for  the  reason  tfaiat  the  liberty  of 
the  citizen  cannot  be  so  trifled  with,  tbe  Constitu- 
tion prohibiting  it,  such  Impriaonment  notbdng  m. 
rightful  imprisonment  through  prooeedingB  ap- 
pointed by  tbe  law. 

And  wbere  tbe  action  was  brought  to  recover  a 
penalty  for  the  violation  of  an  ordinance  prohibit- 
ing the  sale  of  liquors  without  a  license,  and  Judg- 
ment was  rendered  against  defendants,  and  they 
were  committed  to  jail  until  fine  and  coats  were 
paid,  it  was  held  ui>on  appeal  that  the  county  court 
erred  in  adjudging  imprisonment  against  defend- 
ant, the  action  being  in  debt  and  tbe  suit  a  dvil  one. 
Kinmundy  v.  Mahan,  78  111.  462, 464. 

See  also.  Ex  parte  Kiburg.  10  Mo.  App.  4tt;  Chi- 
cago V.  Kenney,  85  111.  App.  57. 06,  supra. 

y .  TaxeB  OS  debts. 

In  cases  where  it  baa  been  sought  to  enforce  the 
payment  of  taxes  by  attachment  and  imprisonment, 
the  question  has  been  raised  whether  such  proceed- 
ings are  unconstitutional  as  being  contrary  to  the 
provisions  of  the  state  Constitutions  prohibiting 
Imprisonment  for  debt.  The  courts  have,  bow- 
ever,  for  the  most  part,  hdd  such  proceedings  reg- 
ular, holding  that  taxea  are  not  debts  within  the 
constitutional  inhibition. 

Taxes  are  not  debts  within  the  meaning  of  the 
Constitution  of  the  United  States.  A  debt  la  a  sum 
of  money  due  by  contract,  express  or  implied.  A 
tax  is  a  charge  upon  persons  for  property  to  raise 
money  for  public  purposes,  and  la  not  founded 
upon  contract.  It  does  not  establiah  the  relation 
of  debtor  and  creditor  between  tbe  taxpayer  and 
the  state.  It  does  not  draw  interest,  and  it  cannot 
be  pretended  that  an  act  providing  for  the  collec- 
tion of  debts  would  include,  by  force  merely  of  the 
term  '*debt,'*  tbe  collection  of  taxes  also.  Perry  v. 
Washburn,  00  Cal.  818, 850. 

So,  in  Oeren  v.  Oruber,  28  La.  Ann.  604^  697,  it  was 
said  that  taxes  were  not  debts  in  the  ordinary  aenae 
of  that  word,  but  were  forced  oontributlons  for  the 
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Ity  or  the  taint  cfi  moral  turpitude,  and  which 
might  up  to  the  very  momeDt  of  conyicliOQ 
have  been  shorn  of  even  its  factitious  crim- 
inality by  the  payment  of  a  debt,  be  heM  to 
bard  labor  until  his  services  at  the  statutory 
i:ate  shall  yield  the  amount  of  the  debt,  and  for 
an  equally  long  time  to  work  out  a  like  sum 
imposed  upon  him  as  an  additional  penalty  for 
hia  failure  to  pay  the  debt  before  conviction. 


There  can,  in  our  opinion,  be  no  sort  of  doubt 
that  this  enactment  is  violative  of  the  consti- 
tutional provision,  and  therefore  void.  The 
trial  court  erred  in  overruling  the  demurrers 
which  went  to  this  point,  and  the  motion  in 
arrest  of  judgment  based  upon  them.  Its 
Judgment  will  be  reversed,  and  a  Judgment 
will  be  here  entered  discharging  the  defendant 
Retoened  and  rerMerwL 


support  of  tne  body  polltlo,  and  it  was  oompetent 
for  the  sovereig^D  to  provide  how  these  contribu- 
tloDS  should  be  collected,  and  to  say  whether  the 
rlflrht  of  preference  should  exist  and  for  what 
length  of  time.  Id  that  case,  however,  the  question 
as.to  whether  a  tax  was  a  debt  did  not  arise  in  pro- 
ceedings Id  which  It  was  sought  to  Imprison  the 
delinquent  taxpayer  for  nonpayment,  but  the  pro- 
ceedings were  such  as  that  he  sought  to  enjoin  the 
tax  collectors  from  a  sale  of  the  tax  premises. 

80,  in  Camden  v.  Allen,  86  N.  J.  L.  806, 40S,  where 
an  action  of  debt  was  brought  for  the  recovery  of 
taxes  assessed  by  the  city  authorities,  it  was  held 
that  a  tax  was  not  a  debt,  neither  was  it  in  the  na- 
ture of  a  debt,  but  was  an  impost  levied  by  author- 
ity of  the  govemment  upon  Its  dtlaens  or  subjects 
for  the  support  of  the  state,  and  that  the  remedies 
for  its  recovery  were  more  stringent  than  that 
which  the  action  of  debt  would  afford,  particularly 
in  the  coercive  power  In  Imprisonment, 

.A«aln,  in  State,  Linn,  v.  0*Neil,  fi6  N.  J.  L.  68,  It 
was  said  that  taxes  were  not  debts  In  the  ordinary 
acceptation  of  the  term,  and  that  therefore  statu- 
tory measures  might  be  resorted  to  for  their  collec- 
tion. The  Revised  Statutes  of  this  state,  p.  1148, 
1 18,  give  power  to  arrest  the  lx>dy  of  the  delinquent 
taxpayer  where  no  goods,  etc.,  of  his  are  found 
wherewith  to  satisfy  the  demand. 

And  In  Charleston  v.  Oliver,  10  8.  O.  47,  62,  the 
question  arose  whether  a  license  tax  was  a  debt  In 
the  sense  of  the  word  as  used  in  the  clause  of  the 
vtate  Constitution  which  at>olished  imprisonment 
for  debt,  except  in  cases  of  fraud.  The  court;  held 
that  it  was  not,  statin^r  that  there  was  not  any 
doubt  but  that  the  f  ramers  of  the  Constitution,  and 
the  people  who  adopted  It,  designed  to  uae  the  word 
*'debt'*  in  the  clause  under  consideration  in  Its  ordi- 
nary sense,  and  did  not  Intend  that  it  should  be 
held  to  embrace  taxes  levied  for  the  support  of  the 
government,  or  any  of  its  agencies;  the  manifest 
object  was  to  deprive  the  citizen  of  the  power  to 
have  his  fellow  dtizen  imprisoned  for  nonpayment 
of  his  debt,  which  power  in  the  hands  of  private  in- 
dividuals had  long  been  a  subject  of  discussion,  and 
bad  been  previously  circumscribed  by  enactment 
by  the  legitiature  of  the  insolvent  debtors'  and 
prison  bound  acts,  which  had  no  application  to 
taxes,  and  the  object  of  the  clause  in  question  un- 
doubtedly was  stiU  further  to  limit  this  power  by 
oonflning^  it  to  cases  of  fraud. 

In  Webster  v.  Seymour,  8  Tt.  186,  140,  the  court 
stated  that  in  the  most  extensive  sense  of  the  term 
**debt,'*  everything  was  a  debt  which  was  of  abso- 
lute obligation,  but  In  Its  more  limited  sense  It  Im- 
ports only  a  particular  kind  of  duty,  and  In  that 
sense  was  substantially  synonymous  with  contract; 
that  In  that  sense  it  was  more  generally  used  in 
statutes  relating  to  the  executions  of  process,  and 
especially  in  .those  which  were  intended  to  mitigate 
the  rigor  of  the  common  law;  and  to  create  certain 
privileges  and  exemptions  in  behalf  of  a  debtor; 
that  it  was  a  distinctive  term  and  had  reference  in 
such  cases  to  a  distinction  between  different  classes 
of  debtors  while  founded  In  the  nature  of  things, 
and  which  had  an  important  bearing  upon  statutory 
provisions  of  that  character,  and  that  the  common 
use  of  the  term.  In  simliar  statutes,  required  that  it 
should  be  taken  In  its  limited  sense,  and  therefore  a 
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citizen  of  that  state,  who  was  liable  to  taxation  by 
reason  of  his  property,  did  not  acquire  an  exemp- 
tion from  taxation  or  from  arrest  for  nonpayment 
of  the  taxes  by  enllstinir  In  the  United  States  army. 

In  Com.  V.  Byrne,  20  OratL  166. 184.  the  petitionei: 
sought  to  be  released  from  imprisonment  for  the 
nonpayment  of  a  tax,  upon  the  ground,  inter  cKo, 
that  the  law  authorizinfir  an  arrest  and  imprison- 
ment In  such  cases  was  unconstitutional  and  void 
by  virtue  of  article  6  of  the  Amendments  to  the 
Constitution  of  the  United  States,  which  declares 
that  no  person  shall  be  deprived  of  life,  liberty,  or 
property  without  due  process  of  law,  and  also  con- 
trary to  that  part  of  clause  10  of  the  Bill  of  Kijrbts, 
art.  1  of  the  Constitution  of  Virginia,  which  declares 
that  no  man  shall  be  deprived  of  his  liberty  except 
by  the  law  of  the  land,  or  the  Judg'ment  of  his 
peers.  The  court  held  that  such  bill  was  not  con- 
trary to  either  Constitutions  and  that  the  payraeut 
of  such  taxes  could  be  compelled  by  imprisonment 
when  no  personal  property  was  found,  the  6th 
article  of  the  Amendment  of  the  United  States  Con- 
stitution being  a  limitation  of  the  power  of  the 
national  government  Inapplicable  to  state  legisla- 
tion. 

So,  In  Appleton  v.  Hopkins,  6  Gray,  680,  632,  the 
question  was  whether  the  laws  authorizing  the  ar- 
rest of  a  party  on  a  warrant  in  distress  for  the  non- 
payment of  a  tax  assessed  pursuant  to  the  laws  of 
the  commonwealth,  bad  been  repealed  by  the  Stat- 
ute of  1855.  chap.  444,  alwllshinir  imprisonment  for 
debt  and  punishing  fraudulent  debtors.  The  court 
held  that  such  statute  had  no  application  to  the 
case  of  Imprisonment  for  the  nonpayment  of  taxes, 
even  though  the  language  of  the  statute  'impris- 
onment for  debt  Is  hereby  forever  abolished  in 
Massachusetts"  was  pointed  and  emphatic. 

In  Appleton  v.  Hopkins,  tupra,  it  Is  said  that  in 
a  certain  large  and  general  sense  taxes  may  t)e  said 
to  be  debts  due  to  the  commonwealth,  the  county, 
town,  and  parish  respectively,  but  In  the  mode  of 
collection  and  enforcement  they  have  always  been 
regarded  as  distinct.  The  special  provisions  by 
statute  for  their  aHowan<*e  implies  that  they  would 
not  in  the  view  of  the  legislature  be  Included  under 
a  general  provision  of  law  respecting  debts. 

But  in  Cooper  v.  Savannah,  4  Ga.  68,  a  tax  had 
been  Imposed  by  the  dty  ordinance  upon  free  per- 
sons of  color,  and  in  case  of  nonpayment  the  act 
provided  that  such  persons  should  be  arrested  and 
committed  to  the  common  Jail,  and  there  confined 
until  the  same  was  paid.  It  was  held  that  such  im- 
prisonment was  illegal  by  the  laws  of  the  state,  and 
therefore  void. 

Asrain,  road  assessments  or  levies  are  not  debts 
within  the  meaning  of  the  constitutional  provision 
abolishing  imprisonment  for  debt.  Be  Dassler,  86 
Kan.  078,  684. 

YI.  CotU  a$  dehtn. 

With  respect  to  the  constitutionality  of  the  im- 
prisonment of  a  debtor  for  the  nonpayment  of  the 
costs  in  an  action,  the  question  would  seem  largely 
to  depend  upon  the  question  whether  such  action 
is  civil  or  orlinlnal  in  its  nature,  and  also  upon  the 
question  whether  the  action.  If  civil,  arises  from 
contract,  express  or  implied,  or  from  a  tort  com- 
mitted by  the  defendant.   The  courts  hold  cases  of 
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1.  Tbe'sabject  of  I<aws  1896,  ebap.  67» 

provldiQir  for  the  protection  of  hotel,  inn,  and 


boarding-bouse  keepers.  Is  suffldently 
in  tfae  title  *"  An  Act  to  Protect  Hotel,  Inn,  sad 
Boardiofr-Houae  Keepers,**  althouirb  the  means 
or  instrumentalities  for  suoh  proteotioo  Are  not 
recited  therein. 

8.  Aeto  1895,  chap.  67,  eatltlad  "An  Act 
to  Proteet  Hotel,  Inn,  and  Boardingr- 
Hoiwo  Keepers*"  to  not  unoonsUtutioDal  on 


Contract,  that  such  costs  form  part  of,  and  become 
Incident  to.  the  debt.  In  other  cases  they  are  not 
Bo  unanimous,  the  weight  of  authority  being  in  fw- 
vor  of  holding  that,  in  cases  of  torts  or  in  criminal 
cases,  they  are  not  debts  within  the  meaning  of  the 
state  Constitutions. 

a  DebU  in  HvU  aeUmu, 

There  is  no  law  which  authorises  the  Imprison- 
ment of  a  defendant  for  the  nonpayment  of  costs, 
except  where  the  judgment  is  also  for  fine  or  im- 
prisonment. The  authority  to  imprison  in  such 
cases  must  be  expressly  conferred  by  statute  and 
will  never  be  inferred.  State  ▼.  Jackson,  46  Ark. 
137. 

Where  the  defendant  was  adjudged  to  pay  the 
costs  occasioned  by  his  removal  from  the  office  of 
constable,  and  the  court  refused  to  order  him  to  be 
confined  in  the  county  Jail  for  nonpayment  thereof, 
and  there  was  also  a  motion  to  tax  a  fee  for  the  pros- 
ecuting attorney,  upon  which  the  state  appealed,  it 
was  held  that  the  costs  in  such  proceedings  consti- 
tuted a  mere  debt  to  the  officers  of  the  court  for 
which  the  defendant  became  liable  upon  his  remov- 
al, but  that  he  OMild  not  be  made  to  work  out  such 
costs,  the  only  remedy  being  by  execution,  impris- 
onment for  debt  being  abolished.   Ildd. 

The  nonpayment  of  costs  by  a  guardian  ad  Utem 
does  not  constitute  a  tort  or  a  flue  within  the  mean- 
lug  of  I  15  of  the  Constitution  of  North  Dakota, 
and  hence  the  omission  to  pay,  not  being  a  con- 
tempt of  court,  will  not  authorize  a  court  to  arrest 
and  Incarcerate  the  guardian  on  nonpayment  of 
any  civil  prooen  whatsoever.  Granholm  v.  Swei- 
gle,  3  N.  D.  47«. 

And  it  has  been  held  that  although  a  court  may 
ffuspend  Judgment  upon  the  understanding  that  a 
defendant  will  compensate  an  injured  party  by 
payment  of  money,  it  adds  no  force  to  such  a  con- 
dition to  make  it  a  matter  of  record.  The  colleo- 
tion  of  such  damages  cannot  be  enforced  by  im- 
prisonment without  coming  in  conflict  with  the 
ooDRtitutional  inhibition  against  Imprisonment  for 
debt;  but  when  a  Judgment  has  been  suspended  on 
the  agreement  of  the  defendant  to  pay  the  costs, 
and  the  costs  have  not  been  paid,  the  Judgment 
may  be  enforced  for  such  failure.  State  v.  Wbitt, 
117  N.  C.  804, 8(M.  State  v.  Crook,  llA  N.  a  700, 20  L. 
R.  A.  260,  to  the  same  effect. 

In  Meace  v.  Crump,  12  W.  N.  C  634,  in  an  action 
of  trespass  after  Judgment  and  taxation  of  costst 
aca.  sa.  was  Issued  to  enforce  their  payment.  The 
court  held  the  Judgment  for  costs  was  a  debt,  al- 
though it  arose  out  of  a  tort,  and  therefore  made  the 
rule  to  set  aside  the  ca.  sa.  absolute. 

In  Lang  v.  Finch,  166  Pa.  265,  a  capias  ad  satisfaci- 
endum for  the  costs  was  issued  and  executed  in  an 
amicable  action  of  ejectment,  and  thereupon  the 
court  quashed  the  writ  and  discharged  the  defend- 
ant from  custody,  and  the  plaintiff  then  entered  a 
rule  for  leave  to  Issue  an  alias  ca«  sa.  for  costs. 
The  sole  question  was  whether  the  defendant  was 
liable  to  arrest  and  imprisonment  for  the  costs  in 
question,  and  the  oourt  stated  that  the  plaintiff's 
right  of  action,  as  well  as  the  remedy  of  which  he 
availed  himself,  sprang,  not  from  a  tort,  but  solely 
from  a  breach  of  contract,  and  hence  the  defcud- 
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ant  was  within  the  protection  of  the  aot  of  July  12, 
1842,  abolishing  imprisonment  for  debt,  the  Judg- 
ment containing  no  element  of  damages  lu  the 
nature  of  mesne  profits;  and  that,  so  far  es  the 
costs  of  suit  might  be  regarded  as  a  species  of  dam- 
ages, they  were  in  that  case  merely  a  debt,  arising, 
not  from  tort,  but  from  a  breach  of  contract.  Tbe 
oourt  therefore  affirmed  the  rule  dlsoharging'  tbe 
writ. 

In8eldenT.Oond,SPa.DisLB.664,the  defend- 
ant imprisoned  for  costs  in  an  action  of  ejectment 
claimed  his  discharge  under  II  of  the  Penney  I  vm- 
nia  aot  of  July  12, 1642  (Pamph.  Laws,  830,  Purd.  741. 
pi.  21),  which  provides  that  no  person  shall  be  ar- 
rested or  imprisoned  on  any  oivtt  prooeas  Issued 
out  of  any  oourt  in  this  commonwealth.  In  any  suit 
or  proceeding  issued  for  the  recovery  of  money 
due  upon  any  contract  or  decree  founded  upon 
oontraet,  or  due  upon  any  oontract  express  or  im- 
plied, or  for  the  reoovery  of  any  damage  for  tbe 
nonperformance  of  any  contract,  excepting,  etCi, 
and  the  question  turned  upon  the  point  whether 
the  defendant's  obligation  to  pay  tbe  coats  for 
which  the  Judgment  was  recovered  against  him 
arose  from  contract  or  otherwise.  Tbe  oourt 
stated  that  if  it  did  arise  from  oontract  It  was 
within  the  purview  of  the  act,  otherwise  It  was  not, 
and  held  that  the  defendant  was  not  entitled  to  his 
discharge  under  suoh  aot,  his  obligation  to  pay 
costs  not  arising  from  a  contract,  no  promise,  ex- 
press or  implied  being  imputed  to  him  with  respect 
to  the  land,  the  damages,  or  the  plaintHTs  costs  In 
such  an  action,  the  oourt  pointing  out  the  differ- 
ence between  a  plaintiff  and  a  defendant  In  such 
cases,  the  plaintiff  being  tbe  actor  and  conaenting 
to  do  what  the  law  makes  It  his  duty  to  do  even  in 
the  event  of  defeat,  the  Judgment  against  such  a 
plaintiff  for  costs  being  founded  on  oontracu 

See  also  Pierce's  Appeal,  108  Pa.  27,  iiifrtL,  vm.  a* 

So,  in  Thompson  ▼.  Berry,  6  R.  I.  05,  108,  it  was 
held  that  costs  adjudged  against  a  plaintiff  in  an 
action  of  trespass  and  ejectment  were  included  in 
the  term  ^ebt,**  and  that  the  Rhode  Island  statute 
ought  to  receive  a  liberal  interpretatloo  to  carry 
out  its  purposes,  the  court  stating  that  there  was 
no  ground  for  distinction  between  a  Judgment  for 
costs  and  for  a  pre-existing  debt  ordamagea,  the 
Judgment  being  one  equally  for  money  wbioh  It 
required  the  same  means  to  pay. 

The  same  was  said  In  Thayer's  Petition,  11 R.  1. 
160,  where  the  petitioner  sought  to  be  discharged 
from  imprisonment  on  an  execution  for  costs 
awarded  against  her  In  an  action  for  trover. 

See  also  Jackson  ▼.  Boyd,  68  Iowa,  636, 630;  Ex 
parts  Crenshaw,  80  Mo.  447, 466,  tupra^  IV.  a 

b.  Not  debU  in  efofl  aetUnu, 

In  cases  where  the  action,  though  civil  In  Its  na- 
ture, is  for  a  tort  or  other  wrong  committed  by  the 
defendant,  the  Imprisonment  of  the  defendant  for 
nonpayment  of  the  costs  has  been  held  not  to  be  im- 
prisonment for  debt^  the  action  being  for  such  tort, 
ex  delicto  In  its  character  and  not&rontmctM,  such 
costs  not  arising  from  or  out  of  any  contract. 

Where  the  action  was  for  unlawful  detainer,  and 
such  action  was  made  tortious  by  express  statutes 
it  was  held  that  the  plaintiff  was  not  imprisoned  fof 
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tbe  ground  that  the  ttfto  emhraoet  more  than 
one  aabject. 

n.  More  tb*n  one  sabj«et  Ic  not  em- 
bnteed,  id  violatton  of  Um  OomtltutioD,  In 
Acta  IMS,  ohap.  67,  providing  that  Bpedfled  f  raud- 
olent  acts  to  the  prejudice  of  hotel,  inn,  and 
boardlnr-boiue  keepers  shall  be  mtodemeanon 
whloh  shall  ooostltate  prima  fscle  evidenoe  in  a 
proeeoatloD  f6r  euoh  acts,  and  aathoristng  the 
nle  of  baraage  left  by  defaulting  patrons. 

4.  ▲  ■tatnta  which  does  not  exproMlj 


>9  <ir  MBond  anjr  ft»rmer 
law,  but  etates  that  **  all  laws  and  parts  of  laws 
In  conflict**  trerewith  are  repealed,  is  not  within 
the  proTislons  of  Const,  art.  t,  1 17,  requiring  all 
acts  which  repeal,  rerive,  or  amend  former  laws 
to  recite  the  dtle  or  substanoe  of  the  law  re- 
pealed, rerived,  or  amended. 
6.  The  prohibition  nfcitlnst  nny  law  an- 
thorlslngf  lanrlflonosent  for  debt*  ra 
Const,  art.  1, 1  IB,  is  not  violated  by  Laws  188ft. 
ohap.  67«  providing  that  any  person  who  fraud* 


debt  arising  out  of  or  founded  on  contract,  exp 
or  implied,  within  the  meaning  of  lift,  art.  1,  of  the 
Constitution  of  Wisconsin,  where  the  execution 
was  Issued  against  him  for  nonpayment  of  costs. 
Toal  V.  Olapp,  64  Wis.  223, 207. 

By  Mass.  Oen.  Slat.  ohap.  ISi,  I  Mt  is  provided 
that  no  person  shall  be  arrested  on  execution  is- 
sued for  debt  or  damages  In  a  civil  action,  except 
in  actions  of  tort,  unless  the  judgment  creditor,  or 
some  person  in  his  behalf,  after  execution  Is  Issued 
amounting  to  920,  exclusive  of  all  costs,  shall  make 
an  affidavit  as  tberelo  provided.  In  Hlldreth  v. 
Brigham,  12  Allen,  71,  it  was  held  that  under  this 
section  of  the  act,  where  Judgment  In  foreclosure 
bad  been  rendered  against  defendant  for  recovery 
of  tbe  property  and  costs  upon  which  an  execution 
bad  issued,  the  defendant  was  liable  to  be.arrested 
for  the  costs,  and  that  no  affidavit  was  necessary 
under  the  statute,  the  action  being  really  brought 
to  recover  for  an  injury  to  property  by  reason  of 
its  wrongful  detention,  and  therefore  strongly  an- 
alogous to  an  action  in  tort. 

Where  the  action  was  originally  brought  to  re- 
cover damages  for  malpractice  as  a  physician,  and 
the  defendant  wss  charged  with  fraud  In  disposing 
of  his  property  in  order  to  avoid  payment  of  the 
Judgment,  tbe  costs  were  said  to  be  merely  incident 
to  the  debt,  and  fraud  being  proved  the  Imprison- 
ment was  held  legal,  Nev.  Const,  art.  1, 1 14,  not  pro- 
hlblUng  imprisonment  in  cases  of  a  disposition  of 
property  with  Intent  to  defraud  creditors,  especial- 
ly where  the  action  Is  in  tort.  Bx  parU  Bergman, 
It  Nev.  881. 

In  the  above  ease  the  court  stated  that  In  cases  of 
thai  nature  costs  were  but  an  incident  of  the  debt 
and  were  necessarily  incurred  in  order  to  procure 
the  enforcement  of  the  Judgment,  and  the  impris- 
onment of  tbe  petitioner  was  for  the  fraud  prac- 
tised In  attempting  to  evade  the  payment  of  any 
Judgment  obtained  against  him,  and  this  imprison- 
ment, while  in  the  nature  of  a  punishment,  was  a 
coercive  means,  given  by  the  statute  and  sanc- 
tioned by  the  Constitution,  to  enforce  the  oolleo- 
tion  of  the  Judgment,  and,  in  all  eases  of  such  a 
character,  was  considered  an  element  of  remedial 
Justice,  and  it  must  therefore  necessarily  follow 
that  Imprisonment  was  authorized  for  the  costs 
whloh  were  incurred  in  using  such  coercive  means 
to  enforce  tbe  collection  of  tbe  Judgment,  as  well 
as  for  the-amount  of  tbe  principal  debt  or  demand. 

In  Parker  v.  Spear,  62  How.  Pr.  394,996,  tbe  court, 
under  1 66  of  the  New  York  Code,  allowed  the  ar- 
KSt  of  the  unsuccessful  party  in  a  suit  for  the 
costs  incurred  by  the  defendant's  attorney,  but  tbe 
court  severely  criticised  the  section  of  the  Code 
which  permitted  an  arrest  In  such  cases. 

A  breach  of  trust  is  within  tbe  exceptions  men- 
tioned in  the  Pennsylvania  act  abolishing  impris- 
onment for  debt,  and  therefore  an  attachment  for 
costs  may  t>e  Issued  in  such  a  case  even  though  the 
nature  of  the  suit  be  «r  eont/rtictu.  Church's  Ap- 
peal, 103  Pa.  268. 

So,  where  tbe  decree  of  a  court  found  that  tbe  ap- 
pellant had  been  unfaithful  in  the  discharge  of  his 
duties  under  a  letter  of  attorney,  and  that  be  had 
mismanaged  and  wasted  the  estate  oommltted  to 
bis  trust  and  applied  the  moneys  to  bis  own  use,  a 
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breach  of  trust  being  thereby  oommltted.  It  was 
held  that  the  case  was  exempt  from  the  operatiun 
of  the  Pennsylvania  act  abolishing  imprisonment 
for  debt,  and  that  therefore  an  attachment  might 
issue  for  the  costs.    Wilson  v.  Wilson,  142  Pa.  247. 

See  also  Berry  v.  Brlslan,  86  Ky.  ft,  t,  10,  fupno^  IV . 
b. 

flL  DcbU  in  eriminal  actUnu, 

In  some  cases  the  courts  have  looked  upon  the 
costs,  even  in  criminal  causes,  as  debts  for  the  non- 
payment of  which  the  defendant  could  not  be  im- 
prisoned. 

Where  a  defendant  had  been  convicted  of  lar- 
ceny, and  was  sentenced  to  work  on  the  streets  and 
to  pay  costs,  and  in  default  of  the  payment  of  such 
costs  was  condemned  to  an  additional  period,  the 
court  held  that  such  costs  were  merely  a  debt, 
whether  in  criminal  or  dvil  cases,  a  result  from  the 
operation  of  the  law  condemning  the  party  cast  to 
pay  the  costs  of  the  proceedings,  and  that  therefore 
such  part  of  the  sentence  as  imposed  the  additional 
penalty  was  unconstitutional.  State  v.  Brannon, 
84  La.  Ann.  »42, 946. 

In  Be  Mitchell,  89  Fed.  Rep.  886.  the  petitioner 
was  convicted  of  a  misdemeanor,  and  was  ordered 
to  pay  a  fine,  or  to  stand  committed  to  Jail  until 
tbe  fine  and  costs  were  paid;  and  with  respect  to 
tbe  costs,  the  court  held  that  the  costs  were  part  of 
tbe  punishment  for  disobeying  the  laws  of  the 
state,  imposed  by  statute,  and  the  officers  of  tbe 
court  claimed  them,  not  In  their  individual  capacity 
or  taame,  but  as  officers  of  the  state  and  in  the  state 
name,  and  that  if  such  costs  were  due  to  the  officers 
personally,  they  could  sue  petitioner  for  them  in 
their  own  name,  but  after  recovery  he  could  not 
be  imprisoned  for  nonpayment  of  the  Judgment,  as 
the  VirglnUi  laws  forbid  all  imprisonment  of  debt 
except  under  peculiar  circumstances;  the  court 
therefore  held  that  the  petitioner  who  had  dis- 
charged the  lines  was  entitled  to  be  liberated  from 
arrest  In  respect  to  costs. 

The  costs  which  tbe  defendant  In  a  orlminal  case 
is  adjudged  to  pay,  belong  to  Individuals,  and  they 
are  matter  of  private  right.  Tbe  coRts  in  a  crimi- 
nal case  are  a  matter  of  mere  indebtedness,  for 
which,  in  the  absence  of  fraud,  a  defendant  cannot, 
in  view  of  his  constitutional  immunity,  be  ordered 
to  be  imprisoned.  Thompeon  v.  State,  It  Ind.  616w 
State  V.  Farley,  8  Blackf .  2S9,  to  the  same  effect. 

Where  the  plaintiff  bad  been  sentenced  to  Im- 
prisonment in  tbe  county  Jail  for  the  term  of  a  year, 
and  was  also  to  stand  committed  until  tbe  costs  of 
tbe  prosecution  were  paid  or  replevied,  the  court 
stated  there  was  error  in  ordering  tbe  defendant  to 
stand  committed  until  the  costs  were  paid,  al- 
though the  order  was  made  pursuant  to  1 128  of  the 
Indiana  Revised  Statutes  of  18S2,'such  provision 
being  In  conflict  with  tbe  Constitution  of  Uiat  state, 
which  provides,  art.  1,  I  22,  there  shall  be  no  im- 
prisonment for  debt,  except  in  cases  of  fraud. 
Thompson  v.  State,  mpra, 

Tet  in  a  later  case  in  that  state  tbe  court  stated 
that  in  criminal  prosecutions  fines  were  assessed 
against  tbe  parties  convicted  as  a  punishment  for 
their  criminal  acts,  and  they  were  also  taxed  with 
the  costs  of  prosecution,— tbe  costs  were  but  an  in- 
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alently  obtains  accomiDooatlons  at  an  Ihd*  hotel, 
or  boarding  bouse,  or  fraudulently  removes  his 
baiTffage  or  other  property,  shall  be  adjudgred 
eruUty  of  a  mtodemeanor  and  punished  accord- 
ingly. 

6.  The  proTision  that  proof  of  certain 
thing^B  enumerated  shall  be  prima 
fiLCie  evidence  of  fraudulent  intent  In  pro- 
curing accommodations  at  a  hotel,  inn,  or  board- 


ing house,  which  to  made  a  misdemeanor  by 
Laws  1885,  chap.  07,  does  not  vlohite  Const,  art.  1, 
M  6,  8,  9,  guaranteeing  the  right  of  trial  bj  an 
Impartial  Jury. 

(November  9t,  180CL) 

APPEAL  by  the  State  from  a  Judgment  of 
the  Criminal    Court  for   Knox    County 


cldcnt  of  the  fine  assessed  resulting  from  the  same 
act,  and,  althou>rh  they  wero  due  to  the  officers  of 
the  court  and  witnesses  for  services  rendered,  they 
were  adjudged  against  the  defendant  because  of 
his  criminal  act,  and  might  be  fairly  regarded  as 
part  of  the  punishment.  The  fine  when  assessed 
became  a  flxed  liability  to  pay  the  state  a  definite 
amount  of  money.  The  costs  were  taxed  and  were 
due  to  the  officers  and  witnesses,  and  were  not  a 
debt  within  the  meaning  of  the  section  of  the  Indi- 
ana Coustliution,  neither  was  the  fine  a  debt,  and 
the  fact  that  the  one  was  payable  to  the  state  and 
the  other  to  individuals  furnished  no  ground  for 
distinction,  neither  being  a  debt  within  the  mean- 
ing of  the  constitutional  provisions.  McCool  v. 
State,  S3  Ind.  127. 131. 

This  case  expressly  overruled  the  prior  case  of 
fhompson  v.  State,  wprc^  and  also  by  inference 
the  still  earlier  case  of  State  v.  Farley,  tupra,  as 
that  case  was  relied  upon  in  the  case  of  Thompson 
V.  State. 

In  State  v.  Kenny,  1  BaiL  L.  875,  although  the 
question  did  not  turn  apon  the  right  or  the  con- 
stitutionality of  Imprisonment  for  debt,  yet  the 
court  stated  that  the  costs  of  a  criminal  prosecu- 
tion constituted  a  mere  debt  to  the  court  officers 
for  which  the  defendant  became  liable  on  convic- 
tion, and  although  made  no  part  of  the  sentence 
that  he  should  be  committed  until  they  were  paid, 
yet  he  was  entitled  to  the  benefit  of  the  insolvent 
debtor's  act  and  prison  bound  act  if  unable  to  pay 
them. 

d.  f^ot  debte  in  erimindl  actUm». 

The  Revised  Code  of  Alatwma,  1 8750,  directs  that 
**where  a  fine  is  assessed  the  court  may  allow  the 
defendant  to  confess  Judgment  with  good  and  suffi- 
cient sureties  for  the  fine  and  costs,"  but  under 
fl  3760,  'Mf  the  fine  and  costs  are  not  paid,  or  a  judg- 
ment  confessed  according  to  the  provisions  of  the 
preceding  section,  the  defendant  must  either  be  im- 
prisoned in  the  county  jail,  or,  at  the  discretion  of 
the  court,  sentenced  to  hard  labor  for  the  county." 

In  a  case  Involving  the  construction  of  these  sec- 
tions where  the  fine  was  paid  and  the  costs  were  not 
paid,  and  no  Judgment  was  confessed  and  security 
given  for  the  same,  and  the  defendant  was  con- 
demned to  bard  labor  for  the  county  until  the  costs 
were  paid,  it  was  held  that  the  Judgment  was  not 
equivalent  to  a  sentence  of  imprisonment  until  the 
costs  were  paid,  and  it  did  not  therefore  violate  the 
section  of  the  state  Constitution  declaring  that  no 
person  shall  be  imprisoned  for  debt.  The  court 
stated  that  the  question  how  the  payment  of  the 
costs  should  be  enforced  in  criminal  cases,  was  for 
the  general  assembly  to  determine,  and  for  the 
'K>urta  to  carry  into  effect,  its  opinion  being  that  a 
party  could  not  be  imprisoned  to  enforce  the  pay- 
ment of  costs  in  such  a  case,  for  the  reason  that 
costs  were  not  strictly  a  part  of  the  punishment, 
but  only  a  debt  the  collection  of  which  might  be 
enforced  by  execution  as  any  other  debt,  but  if  the 
costs  were  not  paid  or  secured  as  allowed  by  law.  It 
knew  of  no  restraint  on  the  legislature  which  for- 
bade the  state  to  impose  a  certain  amount  of  work 
for  the  county  on  the  defendant  as  a  mode  of  se- 
curing the  payment  of  the  costs  in  a  criminal  case. 
Nelson  v.  State,  46  Ala.  186, 189,  190. 

And  the  same  conclusion  was  arrived  at  by  the 
84  L.  R.  A. 


court  in  a  later  case  directed  under  the  same  section 
of  the  statute,  the  court  holding  that  in  such  a  case, 
which  was  criminal  in  its  nature,  the  costs  were  not 
a  debt  any  more  than  a  fine,  and  that  therefore  tbe 
section  in  question  was  not  violated.  Morgan  v. 
State,  47  Ala.  34,  88. 

It  is  competent  for  the  legislature  to  declare  that 
the  payment  of  costs  that  may  acerue  to  tbe  offioers 
in  tbe  prosecution  and  conviction  of  an  offender 
shall  constitute  a  part  of  the  punishment,  and  no 
provisions  of  the  Alabama  Constitution  forbid  this. 
And  tbe  fact  that  tbe  costs  when  collected  go  to  the 
officers  of  tbe  court,  and  not  to  tbe  state  or  coun^. 
exerts  no  decisive  influence  on  the  question.  And 
on  conviction  for  malicious  mischief  under 
M  8788-8788,  of  the  Revised  Code,  the  fine  goes  to  the 
party  injured  when  private  property  is  the  subject 
of  the  mischief;  yet  it  cannot  be  oontended  that 
such  fines  are  not  punishments  for  the  public  of- 
fense, and  the  fact  that  the  nonpayment  of  costs  in 
such  a  case  goes  to  Increase  the  punishments,  does 
not  confiict  with  any  constitutional  provision, 
therefore  the  provisions  of  the  Constitution  which 
prohibit  imprisonment  for  debt  do  not  apply  to 
such  costs.    CaldweU  v.  State,  66  Ala.  133. 

The  Imprisonment  of  one  convicted  of  crime  for 
the  satisfaction  of  costs  incurred  by  the  state  in  hto 
prosecution,  or  to  which  the  state,  if  it  were  liable 
for  costs,  should  be  subjected,  to  not  an  infringe- 
ment of  that  provision  of  the  Constitution  which 
provides  that  **no  person  shall  be  Imprisoned  for 
debt"    Bailey  V.  State,  87  Ala.  44, 46. 

In  Bailey  v.  State,  supra,  the  defendant  bad  been 
oonvlcted  of  larceny,  and  was  sentenced  to  perform 
hard  labor  for  the  county,  for  a  certain  period  of 
time,  to  satisfy  certain  costs  incurred  in  the  proee- 
oution,  and  taxed  as  fees  in  favor  of  the  solicitor, 
clerk  of  the  court,  sheriff,  and  certain  state  wit- 
nesses, the  sentence  being  in  accordance  with  the 
rules  prescribed  by  1 4504  of  the  Code  of  that  state, 
which  provides  for  the  sentenoe  of  oonviots  to  ad- 
ditlonail  hard  labor  imposed  for  costs,  if  not  prea- 
ently  paid,  or  if  Judgment  Is  not  confessed  ther^ 
for,  as  provided  by  law.  And  while  the  defendant 
did  not  deny  the  authority  of  the  decisions  which 
made  the  imprisonment  in  such  a  case  no  infringe- 
ment of  the  constitutional  provision  against  im- 
prisonment for  debt,  it  was  oontended  that,  inas- 
much as  he  was  sentenced  to  hard  labor  under  tbe 
provisions  of  the  Alabama  act  of  February  18, 1887, 
relating  to  tbe  working  of  male  convicts  sentenced 
to  hard  labor  for  tbe  county,  upon  the  public  roads 
thereof,  the  fees  were  no  longer  due  to  the  offioeis 
and  witnesses,  and  there  was  no  authority  for  the 
enforcement  of  their  collection  by  bard  labor,  and 
the  court  held  that  the  act  of  1887  authorized  ttie 
imposition  of  additional  hard  labor  to  pay  the  fine 
and  costs,  in  conformity  with  the  provislona  of  the 
general  law  as  contained  in  SI  4S08, 4501,  of  tbe  Code, 
and  that  the  objections  taken  to  its  oonatitutlonal- 
ity  were  without  any  force. 

Under  the  Illinois  statute,  which  provides  that 
when  a  fine  is  infiicted,  the. court  may  order  as  a 
part  of  the  Judgment  that  the  offender  be  commit- 
ted to  Jail,  there  to  remain  until  tbe  fine  and  costs 
are  fully  paid  or  he  is  discharged  according  to  hiw, 
the  court  held  that  the  liability  of  the  party  con- 
victed to  pay  the  costs  in  a  criminal  proceeding  did 
not  arise  out  of  an  implied  contract,  theoosis  belnc 
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quashing  an  indictment  against  defendant  for 
▼iolation  of  the  statute  ai^ainst  procuring  ao- 
comroodations  as  a  boarder  and  then  remov- 
ing bagjrage  from  the  boarding  bouse  without 
the  consent  of  the  proprietor  or  payment  of 
the  board  bill.     Be^ened. 

The  facts  are  stated  in  the  opinion. 

Messrs,  6.  W.  Pickle»  Attorney  Gkneral, 


E«  F,.]|[ynatt,  and  Gx*arton  Green,  Un 

appellant: 

Making  out  a  prima  facie  case  does  not 
change  the  burden  of  proof. 

Com.y.  Williami^  6  Gray,  1. 

On  a  charge  of  murder,  malice  is  presumed 
from  the  fact  of  the  killing,  unaccompanied 
with  circumstances  of  extenuation;  and  the 


fixed  by  the  statute,  and  wore  creatures  of  the  law 
incident  to  the  prosecution  of  the  proceedinir,  and 
ffTowlnsr  out  of  it,  therefore  following  the  Judfr- 
mcnt  and  a  part  of  it,  and  auch  costs  were  not 
therefore  a  debt  within  the  meanlnir  of  the  prohibi- 
tion of  the  Constitution.  Kennedy  v.  People,  12S 
111.  649,  SnS. 

Section  4500  of  the  Iowa  Code  provides,  in  case 
of  fine,  for  imprisonment  until  the  fine  shall  be 
satisfied,  and  1 4011  provides  when  any  person  con- 
vioted  of  a  criminal  offense  is  sentenced  to  pay  the 
floe  and  costs  only,  and  stand  committed  until  sen- 
tence be  pronounced,  if  the  sentence  be  not  com- 
plied with  by  payment  of  the  sum  due  within  thirty 
days  next  folio wiDfr«  the  sheriff  may  liberate  him 
from  imprisonment  if  committed  for  no  other 
cause,  and  also  if  he  is  unable  to  pay  such  fine  and 
costs. 

Where  defendant  was  fined  and  committed  to 
bard  labor  until  the  fine  and  oosts  were  paid,  and  it 
was  contended  that  the  court  erred  in  ordering:  him 
to  be  imprisoned  until  the  oosts  were  paid,  i  he  cou  rt 
stated  that  the  above  sections  seemed  to  assume 
that  a  person  might  be  sentenced  to  stand  commit- 
ted for  nonpayment  of  costs,  and  not  arise  from 
mere  assumption  that  it  had  been  oonferred;  and 
Dol  having  been  ezpreasly  oonferred  by  the  statute 
In  that  case  it  did  not  exist,  the  costs  not  being  a 
part  of  the  fine.   State  ▼.  Brwin,  44  Iowa,  687. 

In  a  case  where  the  defendant  bad  been  convicted 
of  Tlolatiog  the  statute  relating  to  a  sale  of  intoxi- 
cating liquors,  and  sought  to  be  released  upon  ha- 
beas corpus,  it  was  held  that  the  oosts  which,  under 
the  Iowa  statute,  were  to  be  taxed  to  the  defendant 
wem  such  as  accrued  in  the  proceeding  for  the  en- 
forcement of  the  penalty  against  the  defendant,  and 
were  merely  Incidental  to  the  prooecHling,  and  were 
ooUected  for  the  compensation  of  public  oflioers 
who  rendered  service  in  the  cause,  and  witnesses; 
but  they  were,  in  no  proper  sense,  a  part  of  the 
penalty  which  might  be  imposed  upon  the  defend- 
Imt  by  the  Judgment  of  the  court,  by  way  of  pun- 
ishment for  his  violation  of  the  statute,  the  sum 
exacted  from  him  as  punishment  for  his  criminal 
misoonduct  being  that  definite  and  certain  sum 
called  a  fine,  which  the  court  was  empowered  by 
statute  to  impose  upon  him;  which  was  the  sum 
which  he  was  compelled  to  pay  to  the  state  as  a 
penalty  for  Its  violated  law,  the  oosts  being  exacted 
as  a  mere  incident  of  the  proceeding,  to  enforce 
that  penalty  against  him,  and  for  the  purpose  of 
compensating  those  who  rendered  service  in  the 
proceeding,  the  only  effect  of  the  statute  on  the 
power  of  the  court  with  reference  to  the  taxation 
of  costs,  being  to  empower  it  to  commit  thede^ 
fendaut  in  case  of  his  refusal  to  pay  such  costs  as 
might  be  taxed,  the  provision  with  respect  to  the 
Imprisonment  being  that  he  should  stand  commit- 
ted until  such  fine  and  costs  were  paid,  which  did 
not  empower  the  court  to  imprison  him  in  punish- 
ment for  his  offense.  Albertson  v.  Krieohbaum,  66 
Iowa,  11, 17. 

Where  a  judgment  provided  that  the  defend- 
ants should  eucb  pay  a  fine  of  a  specified  amount, 
and  a  further  sum  for  costs  of  the  action,  and  that 
in  default  of  the  payment  of  the  same  they  should 
each  stand  committed  to  Jail  for  a  certain  number 
of  days,  unless  the  same  was  sooner  paid,  and  it  was 
contended  thatsuch  Judgment  was  Illegal  inasmuch 
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as  it  provided  for  Imprisonment  in  case  of  default 
of  payment  of  the  costs,— the  court  stated  that  as 
the  ImprtsoDment  did  not  exceed  the  statutory  limit, 
it  must  be  held  to  apply  only  to  the  fines  Imposed, 
and  was  therefore  not  Illegal  as  a  Judgment  for 
imprisonment  for  costs.  State  v.  Boynton.  76  Iowa, 
7&J,  767. 

In  Boyer  v.  Kinnick,  90  Iowa,  74,  the  plaintiff  was 
convicted  of  Tlolating  the  law  against  the  sale  of 
intoxicating  liquors.  A  fine  was  Imposed  and  a 
Judgment  rendered  against  him  for  costs  with  an 
order  for  imprisonment  until  both  were  paid.  He 
paid  the  fine  and  was  imprisoned  for  nonpayment 
of  the  costs,  and  the  proceedings  were  instituted  to 
test  the  validity  of  such  Imprisonment.  The  court 
stated  that  the  imprisonment  was  authorized  by 
the  statute,  and  the  only  question  was  the  constitu- 
tionality of  such  law.  Section  19  of  art.  1  of  the 
Iowa  Oonstitution  providing  no  person  shall  be 
imprisoned  for  debt  In  a  oivil  action,  on  mesne  or 
final  process,  unless  in  case  of  fraud,  and  no  person 
shall  be  imprisoned  for  a  military  fine  in  time  of 
peace,  it  was  claimed  that  the  Judgment  for  costs 
was  a  debt  and  therefore  the  legislature  could  not 
authorise  tlie  imprisonment.  The  court  stated 
that  If  It  was  a  debt  the  act  authorizina  the  Impris- 
onment for  it  was  not  vulnerable  to  the  section  of 
the  Oonstitution  quoted,  for  tbe  reason  that  the 
ooecs  were  adjudged  in  a  criminal  and  not  In  a 
oi  vll  action,  the  section  applying  only  to  the  latter; 
and  further,  that  a  Judgment  for  oosts  in  a  crim- 
inal action  was  not  within  tbe  constitutional  mean- 
ing a  debt,  and  that  although  the  costs  were  due  to 
Individuals  and  only  incident  to  the  fine. 

In  Re  Boyd,  84  Kan.  670,  the  facta  showed  that 
the  petitioner  for  writ  of  habeas  corpus  was  con- 
victed for  vlolatina  the  liquor  law,  fined  and  ad- 
Judged  to  pay  the  oosts  of  the  prosecution;  to  find 
bond  for  good  behavior,  and  to  stand  committed 
until  the  Judgmfint  should  be  complied  with.  He 
gave  the  bond  but  failed  to  pay  the  fine  and  costs, 
and  was  arrested,  but  upon  petition  he  was  dis- 
charged from  custody  upon  condition  that  be  pay 
tbe  oosts  adjudged  against  him  for  which  the 
county  was  liable.  It  was  held  that  such  costs 
were  not  debts  wit  bin  the  meaning  of  the  consti- 
tutional provisions  prohibiting  imprisonment  for 
debt. 

In  Re  Bbenbaok,  17  Kan.  618. 622,  tbe  question 
was  as  to  tbe  const Itutionullty  of  118,  p.  881,  of  the 
Gteneral  Statutes  of  that  state,  that  provides.  In  ef- 
fect, that  when  upon  a  trial  before  a  Justice  of  the 
peace  for  misdemeanor  it  shall  be  found  that  the 
prosecution  was  instituted  maliciously,  or  without 
probable  cause,  the  prosecuting  witness  shall  be 
adjudged  to  |Miy  the  costs,  and,  unless  a  bond  is 
given  therefor,  shall  be  committed  to  the  county 
Jail  until  they  are  paid.  It  was  contended  that  the 
proceedings  were  in  confilct  with  1 16  of  the  Kansas 
BUI  of  Kighta,  which  provides  that  no  person  shall 
be  imprisoned  for  debt  except  In  cases  of  fraud, 
and  the  court  stated  that  such  exocption  was  not 
well  taken,  as  the  costs  were  iixi  posed  upon  him  as 
a  penalty,  and  they  did  not  constitute  strictly  and 
simply  a  debt,  in  a  technical  sense  of  the  word,  any 
more  than  the  fine  imposed  upon  a  party  convicted 
for  assault  and  battery  was  a  debt,  the  legislature 
in  effect  declaring  that  an  unwarranted  apiieat  in 
that  class  of  cases  to  theoiiminal  law  was  itself  a 
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Not. 


burden  of  disproving  the  malice  Ib  thrown 
upon  the  accused. 

1  Qreenl.  Ev.  §  84. 

Possession  of  the  fruits  of  the  crime  recently 
after  its  commission  is  prima  facie  evidence  of 
guilty  possession;  and  if  unexplained  it  is 
taken  as  conclusive. 

Ibid.;  Cam,  ▼.  WaUaee,  7  Gray,  223;  Com.  ▼. 


Bawe^  14  Gray,  47;  J<me$  ▼.  MeLeod^  108  Maai 
58;  StaU  v.  Hurley,  64  Me.  662;  StaU  Y.  Dag, 
87  Me.  244. 

The  prisoner  in  rebutting  this  prima  fade 
case  need  only  introduce  evidence  enough  to 
raise  a  reasonable  doubt  of  his  guilt 

Sahlinger  t.  Peapfe,  102  111.  241;  StaU  v. 
Riehart,  67  Iowa.  246. 


violation  of  law,  subjecting  the  offender  to  punish- 
ment;  the  penalty  Imposed  beinsr  the  ooels  of  the 
unwarranted  proceedings. 

The  ooets  of  a  conviction  are  not  a  debt  within 
the  meaning  of  the  Constitution  of  North  OaroUna. 
State  V.  Manuel,  i  Dev.  ft  B.  L.  SO.  88w 

Neither  are  costs  impoaed  as  a  punishment  with 
a  fine  debts  within  the  meanioir  of  such  Oonstitu- 
tJon.    State  ▼.  Cannady,  78  N.  a  889, 544. 

The  costs  of  a  prosecution  imposed  against  a  pros- 
ecu  tor  when  the  prosecution  termiimtes  in  a  noQs 
prottequi  acquittal  or  arrest  of  Judgment,  or  im- 
posed upon  the  accused  upon  a  verdict  of  guilty, 
and  for  which  either  party  may  be  put  in  the  sber- 
ilTs  custody  until  they  are  paid  or  didcbarged  ac- 
cording to  law,  do  not  constitute  a  debt  within  the 
meaning  of  the  clause  of  the  North  Carolina  Con- 
stitution by  which  imprisonment  Is  forbidden,  but 
are  in  the  nature  of  a  penal  infliction,  punitory  in 
character  and  purpose,  as  a  fine  imposed  by  one 
guilty  of  crime.    State  v.  Wallin,  89  N.  C.  678, 680. 

In  State  v.  Dunn,  96  N.  C.  697,  the  Judge  found 
that  the  prosecution  was  frivolous,  and  adjudged 
the  prosecutor  to  pay  the  costs,  and  to  stand  com- 
mitted until  they  were  paid.  The  court  held,  affirm- 
ing the  decision  in  State  V.  Cannady,  supra,  that 
the  costs  put  upon  a  prosecutor  did  not  constitute 
a  debt  in  the  sense  of  the  Constitution,  but  were 
essentially  punitory  for  a  false  and  unfounded 
clamor,  and  were  such  that  the  prosecutor  ought 
to  bear,  and  which  the  general  assembly  had  a  right 
to  enact  that  be  should  bear. 

And  it  has  been  held  that  1 787  of  the  Code  of 
North  Carolina,  which  empowers  the  court  trying 
a  cause  to  determine  at  any  stage  of  a  criminal 
proceeding  who  the  prosecutor  is  and  tax  him  with 
the  costs,  if  such  court  shall  be  of  opinion  that 
there  was  not  reasonable  ground  for  the  pros- 
ecution, or  that  it  was  not  required  by  the 
public  Interest,  and  1 738  of  the  same,  which  em- 
powers the  court  to  Imprison  the  prosecutor  for 
nonpayment  of  costs,  if  It  shall  be  adjudged  the 
prnsecution  was  frivolous  and  malicious.  Are  con- 
stitutional. State  V.  HamUton,  106  N.  a  600, 661; 
State  V.  Cannady,  78  N.  C.  680. 

vn.  Statvtory^  crfntinol,  or  qtuui  erimituU  eases, 

A  person  who  violates  the  Alabama  act  of  Febru- 
ary  21. 189B  (Acts  1898, 1893,  p.  1080  •  for  the  protection 
of  landlords,  proprietors,  or  keepers  of  hotels  and 
lioardlng  houses,  is  imprisoned,  not  for  the  debt 
xvhich  he  owes  the  proprietor,  or  for  the  purpose  of 
making  him  pay  It,  but  to  punish  him  for  the 
wrong  he  has  perpetrated,  which  is  made  a  crime 
by  such  act.    Ex  parte  King,  102  Ala.  182. 

In  that  case  it  was  held  that  the  act  was  not  a 
violation  of  the  Constitution,  which  forbids  Im- 
prisonment for  debt,  or  the  making  of  laws  giving 
auT  special  privileges  or  immunities,  the  act  being 
in  line  with  other  statutes  against  false  pretenses, 
frauds,  cheats,  acts  to  injure  and  the  like. 

In  Robertson  v.  People,  20  Colo.  279. 291,  the  de- 
fendant contended  that  the  Colorado  act  "to  pro- 
vide for  the  punishment  of  a  person  receiving 
deposits  in,  or  creating  indebtedness  by,  any  bank 
or  banking  institution  with  knowledge  of  the  m- 
■olvency  of  such  hank  or  banking  institution"  was 
unconstitutional,  as  tieing  in  violation  of  1 8  of  the 
Bill  of  Rights  of  the  Constitution  of  the  state  of  Col- 
urado, which  provides  that  "ail  persons  have  certan 
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natural,  essential,  and  Inalienable  rights,  among 
which  may  l>e  reckoned  the  right  of  enjoying  and 
defendiogthelr  Uvesand  liberties;  that  of  acquiring, 
possessing,  and  protecting  property,  and  of  seeking 
and  obtaining  their  safety  and  happiness***  and 
also  as  a  violation  of  I U  of  the  said  Bill  of  Rlghta. 
which  reads:  *'No  person  shall  be  Imprisoned  lot 
debt  unless  •  •  •  where  there  is  a  strong  presumptloa 
of  fraud,**  and  further  that  such  statute  violated 
BS5of  the  BUI  of  Rights,  which  reads  nhat  no  per- 
son shall  be  deprived  of  life,  liberty,  or  property, 
without  due  process  of  law;**  and  also  that  such 
statute  was  In  violation  of  article  14  of  the  Amend- 
ments to  the  Constitution  of  the  United  States. 
The  court  held,  however,  that  the  imprisonment 
under  such  act  was  not  an  imprisonment  for  debt, 
but  for  a  crime  In  the  nature  of  a  misdemeanor, 
and  therefore  that  the  constitutional  provlaons  re- 
garding Imprisonment  for  debt  did  not  apply;  and 
further  stated  that  to  make  receiving  money  on 
deposit  under  such  circumstances  prima  fade  evi- 
dence of  knowledge'  on  the  part  of  the  owner  of 
the  bank  that  it  was  then  in  falling  drcumstances 
or  insolvent,  violated  no  constitutional  guaranty. 

The  constitutionality  of  a  similar  act  was  In- 
volved In  Meadowcroft  v.  People,  168  m.  66. 
thenitnois  act  of  June  4,  187V,  making  It  a  crime 
of  embezzlement  for  a  bank  to  receive  moneys 
on  deposit,  knowing  himself  to  be  Insolvent, 
and  it  was  contended  that  the  same  was  un- 
constitutional upon  the  ground,  inter  alUk  that  it 
deprived  the  defendant  of  life,  liberty,  or  property 
without  due  process  of  law,  and  further  that  the 
relation  of  a  banker  to  his  depositor  was  an  ordi- 
nary contract  relation  of  debtor  and  creditor,  the 
moneys  deposited  becoming  the  property  of  the 
banker  and  not  trust  funds,  and  that  every  person 
in  the  state  other  than  a  private  banker  engaged  in 
the  ordinary  and  common  callloga  of  life,  was  al- 
lowed to  enter  Into  contracts  the  result  of  which 
was  to  establish  himself  debtor  to  every  other  per- 
son in  the  community  dealing  with  him,  and  that  to 
deny  to  the  private  banker  the  right  to  prosecute 
his  business  and,  as  Incident  thereto,  to  contract  in 
regard  to  the  same  on  the  like  terms  as  other  ordi- 
nary and  common  callings,  business,  or  pursuits, 
was  to  deprive  him  of  tx>th  liberty  and  property  to 
the  extent  that  he  was  thus  denied  the  ri^ht  to 
contract  without  due  process  of  law;  but  the  court 
held  that  such  act  was  constitutional. 

And  the  same  conclusion  was  arrived  at  with  re- 
gard to  the  Wisconsin  statute  which  makes  It  a 
misdemeanor  for  a  banker  to  receive  a  deposit  of 
money  as  a  banker,  knowing  himself  or  his  bank  to 
be  insolvent,  the  imprisonment  thereunder  not  be- 
ing for  debt,  much  less  for  a  debt  arising  out  of  or 
founded  on  any  contract  within  the  meaning  of 
Wis.  Const,  art.  1, 1  16,  such  act  not  ezpres^y  or 
Impliedly  violating  either  the  state  or  national  Oon- 
stitution.    Baker  v.  State,  54  Wis.  368. 

But  S  78  of  the  California  Practice  Act,  which  pro- 
vides that  ^Mefendant  may  be  arrested  when  the 
action  is  for  wilful  injury  to  person  or  character,** 
has  been  held  to  be  directly  in  conflict  with  1 15  of 
art.  1  of  the  state  Constitution,  which  provides  that 
no  person  shall  be  Imprisoned  for  debt  in  any  dvil 
case  on  mesne  or  final  process,  unless  In  ease  of 
fraud.    Ex  parte  Prader,  6  Cal.  230. 

So,  in  State  v.  Paint  Rock  Coal  &  a  Oo.  98  Tenn. 
181,  where  the  defendants  were  indicted  for  refusing 
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This  statute  does  not  provide  for  imprison- 
ment for  debt. 

Bz  parte  King,  102  Ala.  182;  Stats  ▼.  NoT; 
man,  110  N.  C.  484. 

Mr.  S.  6.  Heiskell  also  for  appellant 

Messrs.  E.  E.  Houk*  Charles  Nelsonp 
and  13L  A.  Mynatt  for  appellee. 


Caldwellf  J.,  delivered  the  opinion  of  the 
court: 

Sallie  Yardley  was  indicted  for  obtaining 
accommodations  as  a  boarder  in  the  board  in  fr 
house  of  Amanda  Smith,  in  Knoxville,  and 
thereafter  unlawfully  and  surreptitiously  re- 
moving her  baggage  and  property  from  said 


to  cash  a  oertahi  oheck  of  their  own  which  was  pre- 
sented within  thirty  days  of  its  dnte,  and  for  un- 
^lawfully  refusinfr  to  redeem  In  lawful  currency  a 
^oertaln  check  wliioh  they  had  Issued,  and  moved  to 
quash  such  Indictment  upon  the  ground  that  no 
criminal  offense  was  alleged,  and  that  the  Tennessee 
act  of  1887,  under  which  the  indictment  was  drawn, 
was  unconstitutional  In  that  It  impaired  the  obliga- 
tion of  the  contract,  and  attempted  to  Imprison  the 
defendant  for  refusing  to  pay  a  debt,  within  art.  1, 
1 18,  of  the  state  Constitution,  which  provided,  ^the 
leglBlature  shall  pass  no  law  authorizing  impris- 
onment for  debt  In  dvU  causes,"  the  court  held 
that  the  act  In  question,  while  not  din»cily  author- 
izing Imprisonment  for  debt,  did  attempt  to  cre- 
ate a  crime  for  the  nonpayment  of  debts  evl- 
denoed  by  check,  scrip,  or  order,  and  for  such  a 
crime  provided  a  penalty  which  might  or  might  not 
be  followed  by  Imprisonment,  and  in  that  way  vio- 
lated the  spirit,  if  not  the  letter,  of  the  constitu- 
tional provisions,  the  act  being  an  indirect  imposi- 
tion of  imprisonment  for  the  nonpayment  of  a  debt, 
and  therefore  unconstitutional. 

In  declaring  the  above  act  unconstitutional,  the 
court  stated  that  in  other  words  the  act  said  that 
when  any  person  who  owed  a  debt  which  was  evi- 
denced by  oheck  or  scrip  Issued  by  him  did  not 
cash  tbe  same  within  thirty  days  of  Its  issuance,  he 
should  be  guilty  of  a  misdemeanor  and  fined  ao- 
cordingly,  which  Judgment  under  tbe  general  law 
would  be  liable  to  be  enforced  by  confinement  In 
tbe  workhouse.  State  v.  Paint  Bock  Coal  ft  0.  Co. 
guprcL 

The  act  in  question  enacted  that  it  should  be  un- 
lawful for  any  person  or  persons,  etc.,  to  refuse  to 
cash  any  check  or  scrip  of  their  own,  which  might 
be  presented  within  thirty  days  of  the  date  of  issu- 
ance, and  that  such  person  refusing  to  redeem  in 
lawful  currency  shall  t>e  guilty  of  a  misdemeanor 
ami  he  subject  to  a  fine  for  such  offense.    Ibid. 

See  also  State  v.  Norman,  110  N.  C.  484,  mpra^  III. 
d;  Meyer  v.  Rerlandi,  d9  Minn.  488,  1  L.  U.  A.  777, 
ituprtu  II.  b;  Moeley  v.  Gallatin,  10  Lea,  484,  supra, 
IV.  b;  Barber  ▼.  Com.  8  Penr.  &  W.  263,  mpro,  IV.  h. 

VIII.  Mnforeino  orders  and  decrees  of  court, 

a.  In  general. 

Tbe  question  whether  the  Imprisonment  of  a 
party  to  a  cause  for  disobeying  tbe  order  of  a  court 
is  an  infringement  of  the  constitutional  provisions 
respecting  Imprisonment  for  debt  has  often  been 
raised,  but  the  courts  have  held  that  where  such 
Imprisonment  la  not  merely  for  the  enforcement  of 
a  money  decree,  but  for  enforcing  the  oouri's  order 
and  as  a  punishment  for  wilful  disobedience,  such 
imprisonment  does  not  conflict  with  the  constitu- 
tional provisions  prohibiting  imprisonment  for 
deX/L  Tet  where  the  imprisonment  is  merely  to 
force  tbe  payment  of  money  under  a  money  decree 
the  oontrary  would  seem  to  be  the  law,  the  courts 
holding  such  decrees  merelj-  Judgments  for  the 
payment  of  money. 

In  Geery  ▼.  Oeery,  68  N.  T.  2ia,  286,  It  is  said  to  be 
doubtful,  since  the  passing  of  the  Revised  Statutes 
and  the  Code  of  that  state,  and  tbe  act  abollsbing 
imprisonment  for  debt,  whether  decrees  for  the 
payment  of  money  could  be  enforced  by  attach- 
ment t>r  sequestration. 

And  in  that  state  It  has  been  held  that  when  an 
order  is  In  effect  a  final  Judgment  for  the  payment 
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of  money,  whether  the  proceeding  In  which  it  is 
made  is  of  equitable  or  legal  cognizance,  It  cannot 
be  enforced  by  imprisonment,  upon  the  theory  of 
a  contempt,  such  a  proceeding  violating  tbe  state 
law  which  permits  no  Imprisonment  for  debL  Re 
Atlantic  Mut.  L.  Ins.  Co.  17  Mat.  Bankr.  Heg.868. 

In  Ex  parte  Hardy,  68  Ala.  803,  the  petitioner  was 
imprisoned  under  an  order  of  the  court  in  proceed- 
ings by  way  of  discovery,  and  contended  thai 
H  8887-8888  of  the  Alabama  Code,  which  embraced 
the  act  of  March  8,  1871,  extending  the  chancery 
Jurisdiction,  were  unconstitutional  and  void  for  the 
reason  that  they  violated  the  Bill  of  Bights,  B  2,  arL 
1,  of  the  State  Constituti<m.  so  far  as  they  author- 
ized imprisonment  for  debt,  the  question  for  the 
determination  of  the  court  being  whether  the 
sentence  to  imprisonment  for  the  alleged  contempt 
was  in  its  essential  nature  and  purposes  "an  im- 
prisonment for  debt.**  The  court  held  that  although 
the  act  of  1871  had  enlarged  the  Jurisdiction  of  the 
chancery,  court,  and  had  given  that  court  power 
to  coerce  payment  of  a  debt  by  contempt  proceed- 
ings and  imprisonment  thereunder,  yet  tbe  legisla- 
ture having  no  power  to  do  iodireetiy  that  which 
was  directly  prohibited  by  tbe  law,  the  section  of 
the  act  in  question  authorizing  such  imprisonment 
was  unconstitutional  and  void. 

The  provision  of  the  Constitution  of  Georgia,  that 
there  shall  t>e  no  im prison  ment  for  debt,  was  not 
intended  to  interfere  with  the  traditional  power  of 
chancery  courts  to  punish  for  contempt  all  refusRls 
to  obey  their  lawful  decrees  and  orders.  Clements 
V.  Tillman,  78  Ga.  451, 464. 

Under  the  Georgia  statutes,  when  a  party  is  de- 
creed to  perform  a  duty,  or  to  do  any  act  other 
•  than  the  mere  payment  of  money,  which  the  court 
has  Jurisdiction  to  adjudge  he  shall  do,  if  he  dls- 
obe3'S,  the  authority  of  the  court  is  defied,  he  is 
guilty  of  contempt,  and  the  arrest  and  imprison- 
ment of  his  person  is  not  imprisonment  for  debt  in 
any  appropriate  sense  of  the  term.  But  if  a  court 
of  equity  should  render  a  simple  decree  for  money 
on  the  simple  money  verdict,  a  decree  which  It  may 
now  enforce  by  the  ordinary  common-law  process 
against  property,  the  failure  to  pay  tbe  decree 
would  not  be  a  contempt*  nor  could  oompulsory 
process  against  the  person  of  the  pariy  in  default 
be  resorted  to  in  order  to  enforce  payment.    Ibid. 

So,  in  Goodwillie  v.  Millimann,  66  111.  623, 626,  it 
was  stated  tbut  tbe  remedy  of  enforcing  decrees  in 
equity  by  imprisonment  should l>e  limited  to  oases 
of  necessity  only,  in  accordance  with  the  spirit  that 
dictates  the  constitutional  restriction,  and  courts  of 
equity  should  act  as  Justly  in  regard  to  the  liberty 
of  parties  as  to  their  rights  of  property,  and  there 
was  no  reason  for  declaring  a  party  in  contempt  for 
failing  to  pay  a  money  decree,  than  there  would  be 
for  refusing  to  pay  a  Judgment  at  law,  and  that  it 
would  seem  that  equity  was  not  authorized  to  im- 
prison in  the  first  instance  for  the  failure  to  pay  a 
money  decree. 

For  this  reason,  therefore,  unless  a  defendant  wil- 
fully refuses  to  obey  a  money  decree  made  in  chan- 
cery proceedings,  he  cannot  be  imprisoned  for  the 
failure  to  make  such  payment.  Dlnet  v.  People, 
Pfirsching,  73  lU.  188. 186;  O'Callaghan  ▼.  O'Callag- 
han,  68  111.  662. 

Where  the  United  States  marshal  moved  for  an 
order  requiring  an  officer  of  the  insurance  company 
upon  whose  petition  the  company  was  adjudicated  a 
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boarding  house,  without  the  coDsent  of  the 
propricior  thereof  or  the  payment  of  her  bill. 
On  motion  of  the  defendant,  the  indictment 
was  quasbcd,  and  the  state  appealed  in  error. 
The  substance  of  the  motion  to  quash  is  as 
follows:  That  the  act  upon  which  the  indict- 
ment is  based  is  unconstitutional  (1)  because 
its  subject  is  not  stated  in  the  title;  (2)  because 


the  tit!e  embraces  more  than  one  subject;  (Z) 
because  the  act  seeks  to  repeal,  amend,  and  re- 
vive former  laws,  and  does  not  recite,  in  Its 
'caption  or  otherwise,  the  title  or  substance  of 
the  laws  repealed,  amended,  or  revived:  and 
(4)  because  the  act  was  intended  to  make  the 
creation  of  cerUiin  debts  a  criminal  offense, 
punishable  by  imprisonment.    The  court  ad 


tMinkrupt,  to  pay  the  fees  of  the  marshal  in  ezecut- 
ing  the  warrant,  the  proceeding  in  bankruptcy 
having:  been  vacated,  the  court  held  that  unless 
the  authority  to  issue  an  attachment  In  that  case 
rested  upon  the  power  of  the  court  to  punish  for 
contempt,  a  commitment  would  contravene  the 
statute  abolishing  imprisonment  for  debt,  the 
power  of  the  court  of  the  United  States  to  punish 
for  con  tempt  and  to  imprison  for  debt  l>elng  sub- 
stantially coextensive  with  that  vested  in  the  courts 
of  the  state  [New  York],  or  the  power  to  punish 
for  contempt  was  possibly  somewhat  more  circum- 
scribed than  that  conferred  by  the  laws  of  the  state* 
the  power  conferred  to  imprlsoit  for  debt  belnff 
precisely  that  friven  by.  the  laws  of  the  state.  Ae 
Atlantic  Mut.  L.  Ins.  €k>.  17  Nat.  Bankr.  Reir.  86a. 

As  above  stated,  the  courts  make  a  distinction  be- 
tween an  order  In  the  shape  of  a  direct  decree  for 
the  payment  of  money  and  an  order  dlreotinff  cer- 
tain thlnffS  to  be  done,  and  while  in  the  former 
cases  they  will  not  enforce  such  orders,  decrees,  or 
judflrments  by  Imprisonment,  yet  in  the  latter  they 
will  enforce  them  by  such  a  method,  as  the  punish- 
ment is  not  to  compel  the  payment  of  money, 
strictly  speaklngr,  but  to  compel  obedience  to  the 
court's  decree  and  to  punish  the  ofiFender  for  con- 
tempt. 

In  Hogrue  v.  Hayes,  68  Iowa,  8T7,  where  a  Judg- 
ment had  been  recovered  against  defendant  for 
moneys  owing  by  him  to  plaintiff,  under  which 
judfrment  he  had  been  examined  under  supple- 
mentary proceedings,  and  had  been  ordered  to  pay 
•  >\er  moneys  found  to  be  in  hte  hands,  it  was  held 
that  his  wilful  disobedience  of  such  order  was  a  ^ 
contempt  of  court  for  which  be  might  be  Impris- 
oned, the  same  not  being  contrary  to  the  provisions 
of  the  Constitution,  although  in  that  case  the  de- 
fendant was  released,  upon  the  ground  that  it  was 
not  shown  that  he  had  wilfully  disobeyed  the 
court's  order. 

See  also  Ex  parte  Grace,  12  Iowa,  208, 79  Am.  Dec. 
629;  Bikenberry  v.  Edwards,  07  Iowa,  619,  66  Am. 
Bep.  860,  siipro.  III.  d. 

An  order  made  in  a  suit  for  the  taking  of  part- 
nership accounts,  upon  the  person  occupying  the 
position  of  manager  and  treasurer  of  the  partner- 
ship concern  to  pay  over  to  the  receiver  moneys  in 
his  possession  belonging  to  the  concern,  was  held 
not  to  l}e  an  order  to  Imprison  for  debt,  within  the 
Louisiana  Constitution,  but  to  compel  obedience  to 
the  order  of  the  court  In  relation  to  a  fund  which 
the  court  was  entitled  to  as  custodian,  and  which 
It  was  within  the  power  of  the  relator  to  hand  over 
to  the  receiver  as  the  officer  of  the  court,  and  the 
ha t>eas  corpus  was  therefore  denied.  State,  Audl- 
bert,  V.  Mauberret,  47  La.  Ann.  884, 886. 

So,  proceedings  to  enforce  an  order  of  the  court, 
taken  under  chap.  G6, 9  307,  and  chap.  87,  Minn.  Oen. 
Stat.,  which  order  a  defendant  bad  wholly  neglected 
to  comply  with,  although  able  to  do  so,  were  held 
not  to  be  contrary  to,  inier  affa,  I  12  of  the  Bill  of 
Flights  of  that  state,  which  declares  that  no  person 
Rhall  bo  Imprisoned  for  debt,  the  imprisonment  In 
that  case  being  for  contempt  of  court,  even  though 
the  order  related  to  a  debt  evidenced  by  the  Judg- 
ment, the  Imprisonment  being  for  contempt  and 
not  for  debt,  such  contempt  not  consisting  In  the 
neglect  or  refusal  to  pay  the  debt,  but  In  the  dis- 
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ot)edlence  of  the  order  of  the  court,  the  oom- 
mitment  not  being  in  a  proper  sense  an  imprts- 
onment  for  debt.  State,  Warfleld,  v.  Becht,  23 
Minn.  411. 

And  the  imprisonment  of  an  insolvent  debtor  up- 
on his  refusal  to  ot>ey  the  order  of  the  court  order- 
ing him  to  turn  over  his  property  to  his  creditor's 
assignee,  was  held  not  to  be  contraiy  to  the  pro- 
visions of  the  Minnesota  Constitution,  aa  be  was 
not  imprisoned  for  debt,  neither  was  he  Imprieoned 
for  the  reason  that  he  could  not  or  would  not  pay 
a  debt  which  he  owed,  but  for  the  reason  that  tfa« 
court  bad  found  a  specific  sum  of  money  which  be- 
longed to  his  creditors  which  should  have  been 
turned  over  by  him  to  his  assignee  for  tbelr  benefit, 
porsuant  to  the  court's  order,  which  order  be  re^ 
fused  to  obey,  and  it  was  therefore  for  such  re- 
fusal that  he  was  punished  by  Imprisonmeiit.  Re 
Burt,  66  Minn.  897. 

A  trustee  wilfully  retaining  funds  oontrary  to 
the  order  of  the  court  may  be  Imprisoned  without 
infringement  of  the  law,  and  so  may  an  executor 
or  administrator,  who  wilfully  dlsol>eysan  order  to 
pay  over  moneys  shown  to  be  in  hla  hands.  People 
V.  Marshall,  7  Abb.  N.  C.  886. 

For  a  wilful  disot)edlence  of  an  order  of  a  eonn. 
a  defendant  may  be  committed  to  prison  without 
Infringing  the  law  prohibiting  imprisonment  for 
debt.    Dusenberry V.Woodward,  1  Abb. Pr. 462. 

In  Ferguson  v.  Cummlngs.  1  Dem.  486,  the  court 
stated  that  the  extraordinary  power  given  to  the 
surrogate's  court  to  enforce  obedience  to  their  de- 
crees for  the  payment  of  money  by  punishment  of 
the  delinquent  for  contempt  should  be  exercised 
in  conformity  to  the  liberal  spirit  of  the  legislatun^ 
on  the  subject  of  imprisonment  for  debt.  The  fol- 
low Ing  cases  are  the  same  in  effect.  Doran  v. 
Dempsey,  1  Bradf.  490;  Re  Latson,  1  Duer,  896;  Ho- 
sack  V.  Rogers,  11  Paige,  603:  Re  Callahan,  Tucker. 
62;  People  v.  Marshall,  mipra, 

A  commitment  for  not  obesrlng  the  order  of  the 
court  to  apply  certain  properties  in  defendant's 
possession  to  the  satisfaction  of  a  Judgment  is  not 
contrary  to  the  constitutional  provision  prohibit- 
ing imprisonment  for  debt,  the  order  not  being  for 
payment  of  a  debt  but  a  direction  to  apply  certain 
property  to  the  satisfaction  of  the  Judgment.  Stato 
V.  Burrows,  88  Kan.  17. 

So,  the  Imprisonment  of  a  Judgment  deMor  for 
contempt  in  not  dellvenng  property  or  money  to  a 
receiver  appointed  iu  proceedings  supplementary 
to  execution  is  not  In  violation  nf  1 15,  art.  i,  of  tho 
Constitution  of  Ohio  inhibiting  imprisonment  for 
debt  in  any  civil  action,  on  mesne  or  final  pmcenB. 
unless  in  cases  of  fraud.  BeConkling'a  Applica- 
tion, 6  Ohio  C.  C.  78. 

Tbe  Pennsylvania  act  of  1842  expressly  prohibits 
imprisonment  to  enforce  decrees  for  the  paymeot 
of  money  due  on  contracts,  and  the  rule  of  the  su- 
preme court  must  not  be  construed  as  a  repeal  of 
that  statute,  as  it  was  not  Intended  as  a  construction 
of  it,  and  therefore  a  decree  In  equity  cannot  in 
that  state  be  enforced  by  the  attachment  of  tbe  de- 
fendant, the  act  oi!  1S42  having  abolished  imprisou- 
ment  for  debt.  Scott  v.  The  Jailer,  1  Grant,  Cit>. 
337,239. 

So,  In  the  case  of  a  final  decree  founded  on  con 
tract  tbe  defendant  cannot  be  punished  for  oon- 


1895. 


State  t.  Yardlbt. 


((68 


judged  all  the  n-ouods  of  the  motion  well 
taken,  and  therefore  held  the  indictment  bad. 
The  act  in  question  is  in  the  following  words 
and  figures: 

An  Act  to  Protect  Hotel,  Inn,  and  Boardlng- 
House  Eee|)eT9. 
Bee.  1.  Be  it  enacted  by  the  general  assem- 


bly of  the  state  of  Tennessee,  that  persons  who 
shall,  at  any  hotel,  inn,  or  boarding  house, 
order  and  receire  or  cause  to  be  furnished  any 
food  or  accommodation,  with  intent  to  defraud 
the  owner  or  proprfetor  of  such  hotel,  inn,  or 
boarding  house  out  of  the  value  or  price  of 
such  food  or  accommodation;  and  any  person 
who  shall  obtain  credit  at  any  hotel,  inn,  or 


tempt  upon  his  omission  to  pay  either  the  debt  or 
eosts,  eflpeciall7  where  do  breach  of  trust  is  in- 
Tolved.    Pierce's  Appeal,  103  Pa.  27. 

In  Re  Huff(r*8  Estate,  1  Clark  (Pa.)  <37,  it  was 
■ouirht  to  set  aside  an  attachment  issued  to  compel 
the  payment  of  money  due  to  the  estate  by  defend- 
ant as  aaalgnee,  upon  the  ground  that  he  was  ex- 
empt from  imprisonment  by  reason  of  the  Pennsyl- 
▼anla  act  abollshinflr  Imprisonment  for  debt  but  the 
oourt  stated  that  when  a  decree  was  for  the  pay- 
ment of  money  founded  upon  a  contract,  the  de- 
fendant could  not  be  taken  in  execution  either  by 
process  in  equity  or  at  common  law,  yet  where  the 
proceedings  were  those  of  which  a  court  of  equity 
operated  u  pen  the  conscience  of  the  party  and  com- 
pelled the  performance  of  the  specific  act,  the  de- 
fendant mlffht  be  imprisoned  as  for  contempt  of 
oourt. 

But  the  PennsyWan!a  act  of  1842  does  not  exempt 
a  trustee  from  liability  to  attachment  for  con- 
tempt of  court  in  disobey  Insr  a  positive  order  of  the 
court  to  pay  over  money.  Chew's  Appeal,  44  Pa. 
S47.231. 

So,  where  the  decree  of  a  oourt  found  that  the 
appellant  had  been  unfaithful  in  the  discharere  of 
his  duties  under  a  letter  of  attorney,  and  that  be 
had  mismanaired  and  wasted  the  estate  committed 
to  bis  trust  and  applied  the  moneys  to  his  own  use, 
a  breach  of  trust  being  thereby  committed,  it  was 
held  that  the  case  was  exempt  from  the  operation 
of  the  Pennsylvania  act  abolishing  imprisonment 
for  debt,  and  that  therefore  an  attachment  might 
Issue  to  the  costs.    Wilson  v.  Wilson,  142  Pa.  247. 

And  a  master's  fees  in  a  divorce  suit  are  not  a 
debt  within  the  meaning  of  the  Pennsylvania  act 
abolishing  imprisonment  for  debt,  and  therefore 
an  attachment  may  be  issued  against  a  husband 
who  refuses  to  comply  with  the  order  of  a  court  for 
pavment  thereof.  Calhoun  v.  Calhoun,  6  Pa.  Co. 
CtilTT. 

The  imprisonment  of  an  assignor  in  insolvency 
proceedings  after  a  hearing  and  examination  and  a 
full  disclosure  of  his  property  for  a  neglect  and  re- 
cusal to  turn  over  the  property  in  his  possession  to 
his  assignee  as  ordered  by  the  oourt  for  which  he  is 
adjudged  in  contempt,  is  not  imprisonment  for 
debt,  and  does  not  contravene  B  12,  art.  1,  of  the 
Minnesota  Constitution,  and  the  oourt  has  there- 
fore the  power  to  punish  him  by  imprisonment  for 
such  contempt.    Re  Burt*  66  Minn.  397. 

The  provisions  of  the  Wisconsin  Constitution 
were  not  designed  to  cripple,  or  take  away  the  or- 
dinary and  well-defined  powers  of  the  court  or 
Judge  when  exercising  equitable  Jurlsdiotion,  and 
therefore  decrees  and  orders  in  equitable  suits  and 
proceedings  not  coming  dearly  within  the  prohibi- 
tion may  stUl  be  enforced  by  ooerdon.  Be  Mil- 
bum.  fiO  Wis.  24, 8L 

Tlie  imprisonment  of  a  defendant  for  refusing  to 
obey  the  order  of  a  court,  commanding  him  to  hand 
over  moneys  in  bis  hands  to  a  receiver,  is  not  an 
Imprisonment  for  debt,  but  Is  a  punishment  for 
the  disobedience  of  the  order  of  the  court  and  for 
contempt  thereof,  and  therefore  1 8037  of  the  Wis- 
consin Revised  Statutes,  which  authorizes  such 
imprisonment,  is  not  contrary  to  the  Constitution, 
and  this  is  so  although  the  Judgment  may  be  for  a 
debt  founded  on  a  contract.  Ibid. 
.  So,  the  imprisonment  of  a  defendant  for  the  dis- 
obedience of  .the  order  of  a  court,  which  coin- 
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manded  him  not  to  transfer  or  dispose  of  his  prop- 
erty, was  held  not  to  be  an  imprisonment  for  debt, 
even  though  the  Judgment  was  for  a  debt  founded 
on  a  contract,  such  imprisonment  being  for  con- 
tem  pt  of  the  cou rt's  order.    Re  Perry,  80  Wis.  26a. 

It  has  been  held  that  it  was  not  the  design  of 
B  9()28  of  the  Revised  Statutes  of  that  state,  relating 
to  proceedings  in  aid  of  execution,  to  revive  the 
power  and  practice  of  imprisonment  for  debt,  and 
that  under  such  section  a  commitment  for  failure 
to  pay  over  money  ordered  to  be  paid  would  not 
be  made  unless  the  evidence  showed  clearly  and 
satisfactorily  that  the  party  had  the  money  within 
'his  power,  and  so  had  the  present  ability  to  comply 
with  the  order,  and  it  was  only  in  such  manner  that 
the  liberty  of  the  citiaen  could  be  adequately  con- 
served. Warren  v.  Rosenberg  (Wis.)  00  N.  W.  838, 
841. 

kk  In  decedents  egUxUe, 

The  same  doctrine  is  applied  by  the  courts  in 
cases  of  orders  or  decrees  made  in  matters  relating 
to  decedents*  estates.  The  difference  being  be- 
tween an  order  direoting  acts  to  be  done  and  an  or- 
der which  merely  amounts  to  a  money  decree. 

Therefore  by  virtue  of  9  20  of  the  Declaration  of 
Rights  of  the  Constitution  of  South  Carolina,  m- 
hibiting  Imprisonment  for  debt,  except  in  cases  of 
fraud,  an  administrator  who  has  failed  to  comply 
with  an  order  of  the  court  of  probate,  whioii  was  in 
the  nature  of  a  money  decree,  was  held  exempt 
from  arrest  and  Imprisonment,  the  court  having 
no  power  to  issue  a  warrant  for  the  imprisonment 
of  a  defendant  in  such  a  case.  Gilliam  v.  McJun- 
kin,  2  S.  C.  N.  S.  442,  450. 

In  that  case  the  court  stated  that  if  the  mere  non- 
payment of  a  sum  of  money  was  to  l>e  construed 
as  a  fraud  within  the  language  of  the  above  sec^tloii 
of  the  Constitution,  the  humane  and  liberal  pro- 
visions which  it  made  against  imprisonment  for 
debt  would  have  been  not  only  senseless  in  mean- 
ing, but  delusive,  and  if  the  section  of  the  Code 
under  which  it  was  soiight  to  hold  the  defendant 
had  directly  authorized  the  probate  court  to  im- 
prison a  party  for  failure  to  comply  with  its  orders 
directing  the  payment  of  money,  it  would  also 
have  been  nugatory  because  In  violation  of  the 
Constitution. 

So,  in  Re  Leach,  51  Vt.  630,  the  oourt  held  that 
the  proceodings  by  way  of  contempt  upon  an  order 
of  the  probate  court,  ordering  him  as  executor  to 
pay  a  widow  a  certain  monthly  stipend,  were  in- 
valid by  reason  of  their  noncompliance  with  the 
requirements  of  the  statutes;  and  further,  that  the 
order  of  the  court  being  for  the  payment  of  money, 
it  was  a  Judgment  for  debt,  and  as  such  was  abol* 
ished  by  the  statute,  a  Judgment  or  decree  for  the 
payment  of  money  being  a  mere  contract  within 
the  purview  of  the  statute,  and  that  the  probate 
court  had  no  power  to  make  a  commitment  which 
was  denied  to  a  court  of  common  law,  and  also  to 
the  court  of  chancery,  discretion  in  the  latter  courts 
so  far  as  pretense  to  imprisonment  of  the  body  of 
the  debtor  is  concerned  being  like  Judgments  at 
common  law. 

Again,  in  Re  Bingham,  82  Vt.  828,  where  the  or- 
der which  it  was  sought  to  enforce  was  a  mere 
money  decree  calling  upon  the  administrator  to 
pay  over  a  spooiflc  sum  of  money.  It  was  held  that 
sucli  order  could  not  be  enforced  by  imprisonment. 
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boarding  house,  by  the  use  of  any  false  pre- 
tense or  device,  or  by  fraudulently  depoeiting 
at  such  hotel,  inn,  or  boarding  bouse,  any  bag- 
gage or  property  of  less  value  than  the  amount 
of  such  credit,  or  of  the  bill  by  such  person  in- 
curred, unless  credit  be  given  by  express  agree- 
ment; and  any  perton  toho,  after  obtaining 
credit  cr  occommodatMn  at  any  hotel,  inn,  or 


boarding  hovee,  and  ehall  eurreptitiouAy  remove 
his  or  her  baggage  or  property  thertfrom,  shall, 
upon  conviction^  be  adjudged  guilty  of  a  misde- 
meanor, and  be  punisned  accordingly. 

Sec.  3.  Be  it  further  enacted,  that  proof  that 
lodging,  food,  or  other  acoommod'ition  was 
obtained  by  false  pretense,  or  by  false  or  ficti- 
tious show  or  pretense  of  baggage,  or  that  tiie 


as  the  money  was  a  mere  debt  tbe  imprisonment 
for  which  was  forbidden  under  the  state  statute. 

The  provision  in  art.  1,  t  6,  W.  Va.  Ck)n8t.,  in 
effpot  renders  void  any  order  or  Judgment  of  any 
court  or  officer  in  that  state,  which  directs  the  im- 
prisonment of  a  person  in  any  case  where  the  debt 
for  or  on  account  of  which  he  is  imprisoned  arises 
out  of  or  is  founded  on  a  contract. 

Where  the  decree  in  equity  ordered  the  relator, 
an  executor  and  trustee,  to  pay  the  complainant 
moneys  in  his  hands  for  his  use  and  benefit,  and 
also  gave  execution  against  the  relator  for  the  sum, 
together  with  interest,  it  was  held  that,  although  it 
was  his  duty  to  pay  such  sum,  and  the  decree  was 
right  in  awarding  an  execution  against  him  in  case 
it  was  not  paid,  yet  the  decree  did  not  authorize 
the  imprisonment  of  the  relator,  for  the  reason 
that  it  only  showed  that  he  owed  the  money  which 
came  to  his  hands  as  a  trustee,  and  therefore  the 
debt  aroee  out  of  and  was  founded  on  a  contract. 
Re  Blair,  4  Wis.  522,  &34,  535. 

Where  a  decree  against  an  executor  ordered  him 
to  pay  money  over  to  a  legatee,  it  was  held  that  he 
was  entitled  to  an  execution  to  enforce  the  per- 
formance of  such  decree,  but  that  he  was  not  en- 
titled to  an  alternative  decree,  to  the  eflTect  that 
upon  failure  of  such  payment  the  executor  should 
be  deemed  to  be  in  contempt,  the  facts  not  author- 
ising such  alternative  order  imprisoning  the 
defendant  on  failure  to  pay«  the  court  stating  that 
the  power  to  order  imprisonment  was  never  exer- 
cised by  chancery  courts,  except  in  those  eases 
where  a  trust  in  the  property  or  fund  arose  be- 
tween the  parties  litigant,  or  some  specific  interest 
in  it  was  claimed,  or  the  chattel  had  such  pe- 
culiar value  and  importance,  that  a  recovery  of 
damages  at  law  for  its  detention  or  conversion  was 
inadequate.  Such  Interference  was  In  the  nature 
of  a  bill  quia  timet,  and  was  asserted  only  on  a 
proper  showing  that  the  fund  or  property  was  in 
danger  of  losR  or  destruction.  No  Juriadlction  to 
compel  the  payment  of  an  ordinary  money  demand 
unconnected  with  such  peculiar  equities  ever  ex- 
isted in  chancery  courts,  nor  had  they  the  power  to 
compel  such  payment  by  punishing  the  refusal  to 
pay  under  the  guise  of  contempt.  Clements  v. 
Tillman.  790a.  461, 454. 

When,  however,  the  order  which  it  Is  sought  to 
enforce  Is  not  a  mere  decree  for  the  payment  of 
money  amounting  to  a  mere  Judgment  against  the 
defendant  or  debtor,  the  power  of  the  court  to  en- 
force such  order  by  imprisonment  would  seem  to 
t)e  denied  under  tbe  state  Constitutions  and  laws 
atK)lishing  imprisonment  for  debt. 

It  has  been  held  that  proceedings  for  the  settle* 
ment  of  the  estate  of  a  decedent  are  not  a  civil  ao- 
tion  within  the  meaning  of  1 15,  art.  1,  of  the  Con- 
stitution of  California,  nor  Is  the  amount  of  money 
which  by  the  order  of  distribution  the  executors 
are  required  to  pay  over  to  the  distributees,  a  debt 
due  from  the  executors  to  the  distributees,  and 
therefore  the  case  does  not  fall  within  the  clause 
of  the  section  of  the  Constitution  forbidding  im- 
prisonment for  debt  in  a  civil  action.  Ex  parte 
Smith,  53  Cal.  201,  207.  To  the  same  effect.  Ex  parte 
Cohn,  55  Cal.  193, 196. 

The  provisions  of  the  New  York  act  to  abolish 
imprisonment  for  debt  do  not  extend  to  proceed- 
ings as  for  contempt  to  enforce  civil  remedies. 
They  relate  only  to  dVil  process  for  executions  is- 
34L.U.  A. 


suing  out  of  courts  of  law  or  equity*  and  they  are 
not  therefore  applicable  to  proceedings  in  the  sur- 
rogate's court.  Doran  v.  Dempsey,  1  Bradf.  490. 
402,  in  which  case  an  attachment  was  issued  arainst 
an  executor  to  compel  his  obedience  to  the  order 
of  the  court  directing  the  payment  of  a  legacy. 

In  Tome's  Appeal,  50  Pa.  285,  297,  the  court  ap- 
plied the  construction  placed  upon  the  non im- 
prisonment law  of  1842  in  the  case  of  Chew's  Ap- 
peal, 44  Pa.  247,  to  the  case  when  an  executor  was 
ordered  to  pay  and  deliver  over  to  a  successor  the 
estate  of  a  decedent  in  his  hands. 

In  Leach  v.  Peabody,  68  Vt.  485,  tbe  court  held 
that  an  executor  wilfully  refusing  to  obey  the  or- 
der of  the  court  of  probate  under  which  he  was  to 
pay  a  certain  amount  to  the  widow  and  children  of 
a  decedentf  or  their  maintenance.pending  tbe  settle- 
ment of  the  estate,  was  lawfully  imprisoned,  and 
distinguished  the  case  from  that  of  Re  Bingham. 
82  Vt.  889,  in  which  the  order  made  by  the  Judge  of 
probate  created  a  debt,  the  imprisonment  for  non- 
compliance and  the  court's  order  in  that  case  be- 
ing unlawful,  §  15,  chap.  48,  of  Vt.  Gen.  Stat.,  which 
empowered  probate  courts  to  issue  warrant's  for 
the  imprisonment  of  a  person  refusing  to  perform 
its  orders,  applying  in  the  case  then  before  the 
court  but  not  in  the  latter. 

The  same  principles  would  seem  to  be  applied  by 
the  court,  in  the  case  of  Re  Leahey,  58  Vt.  724, 
where  the  petitioner  had  been  committed  for  neg- 
lect in  obeying  the  order  of  the  court  to  pay  over 
money  in  his  hands  as  administrator,  which  sum 
had  been  recovered  in  a  Judgment  obtained  in  an 
action  brought  by  his  successor  against  him;  tbe 
court  stating  that  the  debt  was  not  one  of  simple 
contract  which  he  was  liable  to  pay  to  a  creditor, 
but  the  funds  in  his  bands  were  not  his,  but  were 
held  by  him  as  a  strict  trust  to  pay  them  away  only 
as  ordered  by  the  court.  See  also  Wood  v.  Wood. 
84  O a.  102;  Hosack  v.  Rogers,  II  Paige,  008,  mpnu 
II.  b;  Melvin  v.  Melvin,  72  N.  C.  384, 986,  ttupra.  III.  d. 

c.  In  admiralty. 

By  rule  48  in  admiralty,  made  in  I>eoeml)er,  18G0; 
by  the  supreme  court,  it  is  provided  imprisonment 
for  debt  on  process  issuing  out  of  the  admiralty 
court  is  abolished  in  all  cases  where  by  tbe  laws  of 
the  state  in  which  the  court  is  held  imprisonment 
has  been  or  shall  be  hereafter  abolished  upon  simi- 
lar or  analogous  process  issuing  from  a  state  court, 
and  by  §  990  of  tbe  Revised  Statutes  of  the  United 
States  it  is  provided:  **No  person  shall  be  Im- 
prisoned for  debt  in  any  state  on  process  issuing 
from  a  court  of  the  United  States  where  by  the 
laws  of  such  state  imprisonment  for  debt  has  been 
or  shall  be  abolished,  and  all  modifloatiODB,  condi- 
tions, and  restrictions  upon  imprisonment  for  debt 
provided  by  the  laws  of  any  state  shall  be  applica- 
ble to  the  process  issuing  from  the  courts  of  the 
United  States  to  be  executed  therein,  and  the  same 
course  of  proceedings  shall  be  adopted  therein  as 
may  be  adopted  in  the  courts  of  such  state."  The 
Bremena  v.  Card,  88  Fed.  Rep.  144. 

Section  990,  U.  S.  Rev.  Stat.,  rule  47,  of  tbe 
Amended  Admiralty  Rules,  and  8  17,  art.  1,  of  tbe 
Washington  Constitution,  refer  only  to  imprison- 
ment for  debt,  and  do  not  affect  the  power  of  the 
court  to  issue  a  warrant  of  arrest  as  proceee  for 
compelling  the  defendant  to  i  espond  to  the  claim 
for  unliquidated  danuiges,  which  is  not  a  debt,  any 
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party  nfused  to  pay  for  such  food,  lodging, 
or  accommodation  oo  demand,  or  that  be  ab- 
sconded without  paying  or  offering  to  pay  for 
such  food,  lodging,  or  other  accommodations, 
or  that  he  surreptitiously  removed  or  attempted 
to  remove  his  or  her  baggage,  shall  be  prima 
facie  proof  of  the  fraudulent  intent  mentioned 
in  g  1  of  this  act. 


Sec.  8.  Be  it  further  enacted,  that  at  any 
time  after  thirty  (80)  days  after  the  person  in- 
curring the  debt  or  obligation  has  left  the  hotel, 
inn,  or  boarding  house,  and  the  debt  or  obliga- 
tion being  still  due  and  unpaid,  the  owner  or 
proprietor  of  said  hotel,  ion,  or  boardins:  bouse, 
may  sell,  at  public  auction,  for  cash,  at  hotel  or 
boarding-house  office,  any  or  all  baggage  or 


more  than  it  restricts  the  power  of  the  court  to  im- 
prison defendants  for  nonpayment  of  floes,  or  by 
way  of  punishment  for  oontempt>  the  word  **debt'' 
when  used  in  a  statute,  without  some  plain  or  ex- 
plicit declaration  makinar  it  applicable  thereto,  not 
InoludiDir  taxes  or  claims  for  unliquidated  dam- 
ages, its  leiral  deflnitioD  beinv  opposed  to  unliqui* 
dated  damasres  or  a  liability  in  the  sense  of  an  in- 
choate or  oontlmrent  debt  or  an  oblifration  not  en- 
forceable by  ordinary  process.  Bolden  T.Jensen,  00 
Fed.  Bep.  746,  where  the  action  was  in  libel  to  re- 
oover  damages  for  personal  injury  and  cruelty  in- 
flicted on  the  llbeUant  while  serving  on  board  a  ves- 
sel as  a  seaman. 

As  the  ri^ht  to  a  warrant  of  arrest  of  the  person  is 
unauthorized  and  illeiral  under  the  Constitution  of 
Alabama,  so  is  an  attachment  issued  under  rule  2  of 
the  rules  of  practice  in  admiralty,  which  is  depend- 
ent on  such  warrant  of  arrest,  the  right  to  the 
writ  beioff  dependent  on  the  right  to  imprison  for 
debt,  which  right  is  abolished  by  the  Constitution 
of  that  state.    Chiesa  v.  ConoTcr,  86  Fed.  Bep.  334. 

So,  in  Hanson  v.  Fowle,  1  Sawy.  497, 606,  where 
the  plaintitr  sought  damages  for  a  trespass  and  con- 
sequent injuries  to  his  person.committed  by  defend- 
ant, who  was  arrested  pursuant  to  the  admiralty 
rules,  it  was  contended  that  such  imprisonment 
was  illegal  by  reason  of  the  Oregon  statute  of 
March  8,  1867,  which  modifled  the  law  respecting 
imprisonment  for  debt.  It  was  held  that  such  stat^ 
ute  did  not  apply  to  the  case  in  question,  as  the  ac- 
tion was  not  one  to  reooTer  a  debt,  neither  was  the 
claim  for  damages  a  claim  for  a  debt  within  the 
meaning  of  such  act,  or  within  the  meaniog  of  Or. 
Const,  art.  1,  subdiv.  10,  not,  however,  until  such 
claim  had  ripened  into  a  decree  for  a  sum  of  money 
certain. 

In  The  Blanche  Page,  16  Blatchf .  1,  8,  It  was  held 
that  the  stipulations  and  bonds  of  sureties  in  suits 
in  rem  in  admiralty  amounted  to  contracts  and 
contracts  to  pay  money,  and  that  the  decrees  were 
Judgments  requiring  the  payment  of  money  due 
upon  contracts,  and  the  statutes  of  New  York  hav- 
ing abolished  imprisonment  tor  debt  as  a  remedy 
in  execution  of  a  Judgment  requiring  the  payment 
of  money  due  on  a  contract,  the  circuit  court  of  the 
United  States  had  no  power  to  enforce  such  Judg- 
ment by  imprisonment. 

d.  AJimfmV' 

The  question  has  often  been  raised  as  to  whether 
the  imprisonment  of  the  defendant  in  divorce  pro- 
ceedings for  nonpayment  of  alimony  is  imprison- 
ment for  debt  within  the  meaning  of  the  provisions 
of  the  various  state  Constitutions  inhibiting  im- 
prisonment for  debt. 

The  majority  of  the  cases  are  in  favor  of  the  the- 
ory that  alimony  is  not  a  debt  within  the  meaning 
of  such  Constitutions,  and  therefore  the  defend- 
ants' imprisonment  is  not  contrary  to  the  consti- 
tutional provisions,  the  question  being  regarded  as 
an  imprisonment  for  the  wilful  contempt  of  the 
court's  order  and  in  the  nature  of  a  punishment 
therefor,  rather  than  as  a  means  of  enforcing  pay- 
ment of  a  debt. 

The  only  state  which  seems  to  hold  an  opinion  In 
direct  conflict  with  the  above  doctrine  is  Mlueourl, 
wherein  the  courts  hold  that  alimony  is  a  debt 
within  the  prohibitory  provisions  of  the  state  Con- 
stitution. 

84  L.  R.  A. 


In  a  case  where  the  wife's  bill  against  the  hus- 
band prayed  for  alimony,  but  did  not  seek  a  di- 
vorce, the  court,  in  passing  upon  the  duty  of  the 
huslMind  to  maintain  his  wife,  and  in  enforcing  an 
order  for  the  payment  of  such  alimony,  stated  that 
the  court  of  chancery  might  and  did  enforce  the 
obeying  of  such  orders  by  attachment  of  the  per- 
son of  the  husband,  and  that  such  a  proceeding 
was  not  imprisonment  for  debt  within  the  prohibi- 
tion of  the  Alabama  Constitution.  Murray  v.  Mur- 
ray, 84  Ala.  363. 

In  Ex  pcwte  Murray,  85  Fed.  Bep.  486,  it  was  con- 
tended on  l>ehalf  of  the  petitioner  that  he  was  im- 
prisoned without  due  process  of  law,  and  that 
«  8801  of  the  Alabama  Code  of  1886,  Whi6h  provided 
that  such  decree  might  be  enforced  by  process  of 
attachment  against  the  defendant  therein,  and  by 
sequestration  of  his  property,  as  well  as  by  ezecu- 
tiouj  was  unconstitutionaL  GThe  court  held  that  the 
prisoner  was  not  imprisoned  without  due  process 
of  law,  and  ihat  the  section  in  question  was  not  a 
vlolatdoo  of  the  Constitution  of  the  United  States, 
relating  to  the  liberty  of  the  subject,  and  that  as 
the  courts  had  held  that  a  decree  tor  alimony  was 
not  a  money  decree,  but  was  a  decree  to  enforce 
the  performance  of  a  duty,  the  nonperformance  of 
it  was  a  wrong,  quasi  criminal,  and  thtit  therefore 
the  writ  of  attachment  was  an  appropriate  mode 
for  enforcing  such  decree,  and  for  this  reason  there 
was  no  law  or  constitutional  provision  of  the 
United  States  which  was  violated  by  such  arrest 
and  imprisonment. 

So,  in  Ex  parte  Perkins,  18  Cal.  60,  the  main  ques- 
tion had  relation  to  the  power  of  the  district  court 
to  order  the  applicant  to  pay  a  sum  of  money  for 
expenses  incurred  by  the  defendant  wife  in  an  ac- 
tion for  divorce,  the  question  turning  upon  the 
legality  of  the  husband*s  imprisonment  for  non- 
compliance with  an  order  of  the  court  respecting 
the  alimony,  the  husband*s  contention  being  that 
such  sum  was  a  debt  within  the  meaning  of  the 
words  of  the  California  Constitution  prohibiting 
Imprisonment  for  debt.  The  court  held  that  such 
was  not  the  case,  and  that  the  sum  so  ordered  to  be 
paid  was  not  within  the  provisions  of  the  Constitu- 
tion. 

But  In  Re  Wilson,  75  OaL  680, 684,  where  the  peti- 
tioner applied  to  be  discharged  from  custody,  and 
alleged  his  inability  to  pay,  the  court  held  that  an 
opportimity  should  be  given  him  to  prove  his  ina- 
bility to  comply  with  the  order  of  the  court,  as  to 
hold  that  he  should,  when  utterly  penniless,  suif  er  a 
life  imprisonment  for  debt,  because  of  the  particu- 
lar form  in  which  the  Imprisonment  was  imposed, 
would  be  a  gross  violation  of  the^provisions  of  the 
Code. 

W^here,  in  contempt  proceedings  for  nonpayment 
of  alimony,  the  defendant  insisted  that  the  decree 
stood  on  the  same  ground  as  a  Judgment  at  law,  or 
an  ordinary  decree  in  equity,  for  the  payment  of  a 
mere  debt  or  sum  of  money,  enforceable  as  in  those 
oases,  by  an  accustomed  writ  of  execution,  and  if 
necessary  by  an  appropriate  resort  to  a  court  of 
equity;  and  that  an  enforcement  of  the  decree  by 
process  of  contempt  for  noncompliance  with  it 
would  deprive  the  defendant  of  the  exemption 
from  imprisonment,  or  in  case  of  imprisonment 
the  privilege  of  the  oath,  provided  by  law  for  poor 
debtors;  to  which  he  would  be  entitled  in  an  ordi- 
nary writ  of  execution,  the  court  stated  that  such 
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property,  left  at  said  hotel,  inn,  or  boarding 
house,  to  aatisf  J  said  debt  or  obligation  with- 
out any  process  at  law  or  equity,  provided  that 
said  sale  shall  be  advertised  by  written  or 
printed  posters  for  at  least  ten  days  before  said 
sale. 

Sec.  4.  Be  it  further  enacted,  that  all  laws, 
and  parts  of  laws,  in  conflict  with  this  act,  be 
and  the  same  are  hereby  repealed. 

Acta  1895,  chap.  67. 


It  will  be  observed  that  the  indictment  be- 
fore us  is  framed  under  the  3d  clause  of  the 
Ist  section  of  the  act,  which  we  have  indicated 
by  italics.  The  act  is  assailed  as  a  whole,  in 
its  title  and  in  tts  body;  and  as  a  whole  we  con- 
sider it,  treating  the  objections  made  in  the 
motion  to  quash  in  the  order  in  which  they  are 
heretofore  mentioned. 

The  first  and  second  objections  are  directed 
at  the  title  of  the  act,  and  are  intended  tp  in- 


was  not  a  decree  for  the  payment  ot  a  debt  as  the 
court  did  not  decree  alimony  as  a  debt  due  to  the 
wife,  but  as  a  part  of  her  husband^s  estate  to  which 
she  became  :iegall7  entitled.  Lyon  v.  Lyon«  91 
Conn.  186, 197. 

So,  in  Carlton  v.  Carlton,  44  Ga.  218. 220,  it  was 
held  that  fi  18,  art.  1,  Ga.  Oonst  1868,  abolisbinir  im- 
prisonment for  debt,  did  not  take  away  the  power 
of  the  Judge  to  oommlt  to  Jail  for  contempt  of 
court  in  refusinir  to  obey  an  order  for  the  payment 
of  temporary  alimony  in  divorce  proceedings,  al- 
though fiJ7  of  the  same  article  of  the  Ck)n8t1tutlOQ 
would  seem  to  Imply  that  such  power  exists,  since 
it  makes  it  the  duty  of  the  general  aasembly  to  limit 
the  power  of  the  courts  to  punish  for  contempts  in 
Fuch  cases.  The  imprisonment  must,  however,  be 
clearly  for  the  contempt  of  the  process  of  the 
court,  and  be  of  one  who  is  able  and  unwlllmg  to 
obey  the  order  of  the  court. 

And  in  Lester  v.  Lester,  88  Ga.  866,  where  the  de- 
fendant was  imprisoned  for  contempt  for  the  non- 
payment of  alimony,  the  court  stated  that  while 
the  Imprisonment  which  impends  over  the  respond- 
ent is  not  for  debt,  it  can  be  prevented  by  the 
flame  means  as  if  it  were,  that  is,  by  payment,  and 
that,  harsh  as  was  the  only  remedy  of  imprison- 
ment for  debt,  yet  it  had  its  wholesome  eifect  in 
many  cases,  and  was  so  far  a  l)eneficial  instru- 
mentality. 

And  this  Is  so  for  the  reason  that  the  means  used 
to  compel  hie  obedience  to  such  decree  by  attach- 
ment do  not  amount  to  an  Imprisonment  for  debt 
within' the  meaning  of  the  Constitution,  the  court 
having  stated  that  *Vhen  a  bird  can  sing,  and  will 
not  sing,  he  must  be  made  to  sing."  Lewis  v. 
Lewis.  89  Ga.  706. 

Tn  niinois  the  courts  have  held  that  a  commit- 
ment to  Jail  for  the  nonpayment  of  alimony  is  not 
an  imprisonment  for  debt,  under  the  provisions  of 
the  Illinois  Constitution  and  the  laws  enacted  on 
that  subject.  .Wightman  v.  Wightman,  46  111.  107* 
173. 

The  amount  found  and  ordered  to  be  paid  under 
a  decree  of  alimony  is  not  originally  founded  upon 
contract^  and  therefore  if  the  means  adopted  for 
enforcing  such  payment  are  in  accordance  with  the 
Illinois  Chancery  Code,  they  are  not  contrary  to 
the  provisions  of  the  16tb  section  of  the  8th  article 
of  the  Illinois  Constitution,  prohibiting  imprison- 
ment for  debt.    Ibid, 

So,  in  Becker  v.  Becker,  16  111.  App.  247,  the  court 
stated  that  decrees  for  alimony  might  be  enforced 
by  execution  as  other  decrees  in  chancery,  or  in 
any  other  mode  consistent  with  the  practice  of  the 
court  of  chancery*  No  doubt  the  court  may  en- 
force dcrrces  for  the  payment  of  alimony,  as 
sequestration  of  real  or  personal  estate  by  attach- 
ment against  the  person,  by  fine  or  Imprisonment, 
or  both,  in  the  discretion,  of  the  court,  but  while 
such  extraordinary  power  is  conceded  to  rest  In 
the  courts,  it  is  subject  to  'those  limitations  im- 
posed by  the  Constitution  that  a  party  may  not  be 
imprisoned  except  In  cases  where  it  shall  appear 
he  has  the  pecuniary  ability  to  enable  him  to  com- 
ply with  the  decree,  and  his  disobedience  is  wilful. 

The  court  may  punish  wilful  disobedience  by  1m- 
jirisonment,  but  the  spirit  of  the  Illinois  Constitu* 
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tlon  forbids  the  pecuniary  Inability  of  the  party  in 
proceedings  to  enforce  the  payment  of  alimony 
not  resulting  from  his  fraudulent  oonduot  to  pro- 
duce such  condition  from  being  made  a  ground  for 
punishment  as  for  a  contempt  by  Imprisonments 
O'Callaghan  v.  0*Callaghan,  80  lU.  652.  364.  66fi: 
Blake  v.  People,  80  111.  VL  14. 

And  the  Indiana  courts  have  held  that  alimony 
is  not  a  debt  growing  out  of  law  founded  upon  a 
contract,  express  or  implied,  within  the  meaning 
of  the  Constitution.  Mensle  v.  Anderson,  06  Ind. 
230. 

So,  the  restilotionB  imposed  by  the  Ifassachusetis 
general  statutes  apply  to  ezecutkms  issued  to  pay 
debts  or  damages  in  a  dvil  aotion,  except  tn  ac- 
tions of  tort,  and  the  allowance  of  alimony  or  the 
award  to  the  wife  of  her  own  or  a  part  of  her  bus- 
band's  estate,  upon  granting  a  divorce*  is  not  a 
debt  or  damages  in  the  sense  of  the  statucsL  Chsss 
V.  IngaUs,  97  Mass.  621  680. 

And  in  Foster  v.  Foster,  130  Mass.  18a,  it  was  held 
that  a  defendant  lawfully  arrested  on  execution 
for  alimony  had  no  right  to  be  discharged  from 
imprisonment,  except  in  the  same  manner  and 
subject  to  the  same  provisions  of  law  as  a  person 
arrested  on  execution  for  debt  or  damages  In  a 
civil  action,  and  by  applying  to  take  the  poor 
debtor*s  oath  he  assumed  the  risk  of  meeting 
charges  of  fraud  filed  by  a  creditor.  » 

In  Hurd  v.  Hurd  (Minn.)  66  N.  W.  728,  it  was  con- 
tended that  the  statute  authorizing  imprison- 
ment for  contempt  In  refusing  to  pay  alimony 
violated  the  Minnesota  Constitution  forbidding 
imprisonment  for  debt,  but  the  court  held  that  if 
the  statute  was  to  be  oonstrued  as  authorizing  the 
imprisonment  of  a  party  neglecting  or  retusmg  to 
pay  alimony  which  the  court  had  ordered  him  to 
pay,  until  he  did  pay,  without  reference  to  his 
power  to  comply  with  the  order,  it  was  unconsti- 
tutional, but  the  statute  In  question  was  to  be  con- 
strued as  applying  only  to  cases  where  the  husband 
had  the  ability  to  cx>mply  with  the  order  of  the 
court  and  would  not  do  so,  and  so  construed  it  was 
constitutional,  and  therefore  if  it  was  in  his  power 
to  comply  with  the  order  of  the  court  hts  refusal 
was  a  contempt  of  the  court,  and  he  might  t)e  im- 
prisoned until  he  purged  himself  of  the  oontempi 
by  complying  with  the  order,  and  such  imprison- 
ment was  fur  contempt  and  not  for  debt,  and 
therefore  did  not  contravene  the  constitutioiial 
provision. 

Executions  for  alimony  have  in  New  Hampshire 
been  made  to  run  against  l>oth  the  property  and 
the  l>ody,  as  the  court  may  have  seen  fit  to  direct, 
and  the  provisions  of  the  statute  exempting  the 
body  from  arrest  do  not  apply  to  decrees  and  or- 
ders of  this  nature.  Sheafe  v.  Sheafe,  86  N.  U.  166^ 
156:  Sheafe  v.  Laighton,  Id.  240. 

So,  in  North  Carolina  the  courts  have  held  titat 
the  allowance  of  alimony  is  not  a  debt  within  the 
meaning  of  the  state  Constitution,  for  which  im- 
prisonment is  not  permitted.  Pain  v.  Pain.  80  N. 
C.323. 

And  N.  0.  Act  1806,  chap.  83,  abolishing  imprison- 
ment for  debt,  does  not  embrace  cases  relatlnir  to 
the  payment  of  alimony  pendente  lite^tind  there- 
fore in  case  the  defendant  neglects  to  obey  the  or* 
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▼oke  the  dd  clause  of  §  17  of  art.  2  of  the  state 
CoDStitution,  which  clause  declares  that  **no 
hill  shall  become  a  law  which  embraces  more 
than  one  subject,  that  subject  to  be  expressed 
in  the  title."  That  requirement  of  the  organic 
law  is  mandatory,  and.  unless  obeyed  in  eyery 
instance,  the  legislation  attempted  is  invalid  and 
of  no  effect  whatever.  Cannon  t.  Mat/te$,  8 
Helsk.  518;  CdU  Mfq.  Oo.  v.  FaU9, 90  Tenn.  482. 
1.  The  subject  of  the  present  act  is  *'  protec- 


tion" to  hotel,  inn,  and  boarding-housekeepers; 
and  that  subject  is  plainly  and  unmistakably 
expressed  In  the  title,  which  is  as  follows:  "An 
Act  to  Protect  Hotel,  Inn,  and  Boarding- House 
Keepers."  It  is  a  rain  impeachment  of  the 
law  to  say  that  it  is  bad  because  the  means  or 
instrumentalities  by  which  that  protection  is 
to  be  afforded  are  not  recited  in  the  title. 
Recitation  of  details  in  the  title  of  an  act  is  not 
necessary  to  its  validity.     It  is  sufficient  to  state 


der  of  the  ooori  in  such  cases  be  may  be  arrested 
and  imprisoDed  until  he  complies  with  the  order 
of  the  court.  Wood  v.  Wood,  (Q  N.  C  688.  To  the 
«me  effeot,  Clerk*s  Office  ▼.  Alien,  7  Jones,  L.  168. 
Id  Bffinffer  ▼.  State,  U  Ohio  a  C.  889, 881,  It  was 
beld  that  upon  aufflcieot  evidence  the  court  had 
power  to  imprison  for  contempt  on  failure  to  pay 
alimony,  as  such  alimony  was  not  a  debt,  and  Im- 
prisonment for  failure  to  perform  was  not  afralnst 
the  provisions  of  the  Oonstitution  of  that  state,  or 
witbln  the  aiate  statutes. 

The  puQtohment  of  a  defendant  In  a  divorce  suit 
for  Donoomplianoe  with  an  order  for  the  payment 
of  alimony  under  1 8640  of  the  Revised  Statutes  of 
Ohio,  which  provides  that  a  person  arullty  of  any 
of  the  folio wlnflT  acts  may  be  punished  as  for  a  con- 
tempt,  that  is,  disobedience  of  or  resistance  to  a 
lawful  writ,  process,  order,  rule,  Judfrment,  or 
command  at  a  court  or  of  an  officer,  is  not  im- 
prisonment for  a  debt  within  the  meanioff  of  the 
state  Constitution,  as  the  order  for  temporary  ali- 
mony does  not  create  a  debt.  Stewart  v.  Stewart, 
»  Ohio  L.  J.  88. 

Airain,  In  Tolman  v.  Leonard,  28  Wash.  K  Bep. 
848,840,  it  was  held  that  an  aUowance  of  alimony 
was  not  in  the  nature  of  an  absolute  debt,  inas- 
much as  It  was  not  unconditional  and  uncbanKC- 
able.  as  it  mlirht  he  changed  in  amount,  even  when 
in  arrears,  upon  good  cause  shown  to  the  court 
bavinir  jurisdiction,  and  therefore  an  order  com- 
mitting the  defendant  to  prison  for  the  nonoheerv- 
once  of  the  court's  order  rpspeccing  the  payment 
of  such  alimony  was  not  within  the  constitutional 
prohibition  against  imprisonment  for  debt. 

But  in  Asplnwall  v.  Aspinwall,  68  N.  J.  Bq.  684i 
upon  proceedings  to  compel  the  specific  perform- 
ance by  a  husband  of  a  contract  made  by  him  upon 
articles  of  separation,  wherein  the  wife  sought  by 
attachment  for  contempt  to  compel  him  to  pay 
the  stipulated  weekly  allowances,  the  court  refused 
the  writ,  and  upon  appeal  it  was  held  that  such 
refusal  was  right,  the  court  stating  that  under  N. 
J.  Rev.  Stat.  S  60,  p.  118,  and  4  64,  p.  116,  the  court 
of  chancery  bad  power  to  enforce  its  decrees  by 
■equestration  of  the  real  and  personal  estate  of  the 
defendant,  and  by  issuing  writs  of  fl.  fa.  and  of  a 
capias  ad  satisfaciendum,  and  the  effect  of  such 
legislation  was  to  do  away  with  the  process  of 
contempt  as  a  method  of  enforcing  decrees  for  the 
payment  of  moneys  due  upon  contracts  between 
the  parties,  in  oases  where  no  special  equities  exist, 
and  to  subetltute  therefor  sequestration  of  the  de- 
fendanrs  estate,  the  writ  of  fieri  facias  against  hiS 
real  and  personal  property,  and,  in  cases  of  frauu* 
the  writ  of  capias  against  his  person,  the  court's 
conclusion  being  that  decrees  of  that  kind  in  casen 
where  there  was  no  pretense  of  f  laud,  which  were 
ordinarily  enforced  in  that  state  by  process  of  at- 
taohment,  could  only  be  reached  by  Ignoring  that 
provision  of  the  New  Jersey  Confttitutlon  which 
forbids  the  imprisonment  of  any  person  for  debt 
In  aoy  action,  or  on  any  judgment  founded  on  con- 
tract, except  in  cases  of  fraud;  for  the  ultimate 
result  of  proceedings  for  contempt,  where  they 
were  used  as  a  method  of  relief  inter  partes^  was 
the  Imprisonment  of  the  party  proceeded  against. 
So,  io  Steller  v.  Steller,  25  Mich.  160,  the  defendant 
Insisted  that  the  constitutional  provisions  inhiT>1t- 
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ing  imprisonment  for  debt  exempted  him  from  be- 
ing committed  to  Jail  for  nonpayment  of  temporary 
alimony  and  expenses.  The  court  stated  that 
whatever  might  be  the  proper  construction  to  be 
placed  upon  the  Michigan  statutes,  it  was  dear 
that  with  imprisonment  for  debt  forbidden,  a  party 
could  not  be  imprisoned  on  noncompliance  with 
such  an  order,  except  on  the  ground  of  contempt 
of  the  authority  of  the  court. 

And  in  Missouri  the  courts  have  held  that  an  or- 
der for  the  payment  of  alimony  is  simply  an  order 
for  the  payment  of  money,  and,  imprisonment  for 
debt  being  abolished  in  that  state,  and  imprison- 
ment for  nonpayment  of  alimony  being  the  im- 
prisonment for  debt  only,  the  commitment  of  the 
defendant  in  such  a  case  is  without  authority  of 
law  and  contrary  to  the  provisions  of  the  Constitu- 
tion. Neither  can  such  a  party  be  imprisoned  for 
contempt  of  court  in  refusing  to  obey  such  an  or- 
der, as  there  is  no  means  of  putting  a  party  in  con- 
tempt for  disobeying  orders  or  decrees  for  the  mere 
payment  of  money.  Ooughlin  v.  Bhiert,  88  Mo.  286. 

Again,  io  Elmer  v.  Elmer,  160  Pa.  SOdi,  where,  upon 
petition  and  affidavit  of  a  wife  that  no  alimony  had 
been  paid  to  her,  and  praying  process  to  compel  the 
payment  of  the  same,  the  court  issued  a  fl.  fa.  and 
a  ca.  sa.  for  the  collection  of  the  same,  and  subse- 
quently refused  to  set  the  same  aside,  it  was  held 
that  a  fl.  fa.  or  attachment  was  the  proper  process 
under  the  Pennsylvania  act  of  1864,  §  1,  but  that 
CO.  sa.  was  not  the  proper  remedy  as  it  was  not  au- 
thorised. In  this  case,  however,  the  constitution- 
ality of  the  Imprisonment  was  not  directly  raised, 
neither  was  the  point  that  imprisonment  for  debt 
was  abolished  In  that  state  by  statute  passed  upon, 
the  court  merely  holding  the  arrest  unauthorised. 

And  where  upon  a  motion  for  an  attachment  for 
the  nonpayment  of  alimony,  the  libelant  suggested 
that  the  proper  remedy  wasaca.  sa.  under  which  he 
could  be  discharged  upon  complying  with  the  pro- 
visions of  the  Insolvency  laws,  the  court  stated 
that  if  it  were  to  award  such  a  writ  it  would  only 
raise  the  question  whether  the  court  had  power  to 
enforce  a  decree  for  alimony  by  attachment,  and. 
the  Pennsylvania  act  of  1842,  which  abolished  im- 
prisonment for  debt,  excepting  proceedings  for 
contempt,  to  enforce  civil  remedies,  the  proceed- 
ings by  way  of  attachment  for  contempt  were  lega  i . 
Wallen  v.  Wallen,  1  Pa.  Dist.  EL  684. 

Upon  the  question  of  contempt  proceedings  tn 
compel  the  payment  of  alimony,  see  noU  to  Btn- 
ples  V.  8Uples(Wis.)  24  L.  R.  A.  433. 

e.  In  btutar^ 

The  question  whether  the  relation  of  debtor  ami 
creditor  exists  l>etwpen  the  roputed  father  of  r.n 
illegitimate  child  and  those  who  prosecute  him,  so 
as  to  create  a  debt  within  the  meaning  of  the  con- 
stitutional provisions  abolishing*  imprisonment  for 
debt  so  as  to  exempt  such  father  from  attachment 
and  imprisonment  for  nonpayment  of  the  amoun: 
ordered  to  be  paid  by  him,  has  often  been  raiet  <! 
when  it  has  been  sought  to  punish  such  father  !'• 
imprisonment. 

In  most  cases,  however,  the  courts  have  held  tbHt 
such  a  relation  is  not  created  thereby,  and  that  tli< 
liability  of  the  father  is  not  a  debt  within  the  men  1 1  - 


6d8 


TBZmBONBB  SUPRVMS  OOURT. 


Not. 


the  object  io  the  title,  and  the  mmiDer  of  its 
accompltshmept  in  tbe  body  of  the  act.  Luehr- 
man  ▼.  Shelby  County  Taxing  Dist.  2  Lea,  425; 
Ejc  parte  QHffin,  88  Tenn.  647;  lUinoU  C.  R. 
Co.Y.  Oridsr,  91  Tenn.  494.  A  late  author 
says:  "  In  regard  to  the  particularity  required 
in  the  title  of  a  statute,  it  is  the  accepted  doc- 
trine that  it  is  sufficient  if  the  title  described 
with  adequate  clearness  the  general  purpose 


and  scope  of  the  act.  It  need  not  amount  lo 
an  index  or  epitome  of  the  statute,  nor  is  H 
necessary  that  the  title  should  set  forth  tbe 
modes,  means,  or  instrumentalities  provided 
in  the  law  for  its  administration  and  enforce- 
ment." Black,  Const.  Law,  §  107.  It  cannot 
be  truly  said,  therefore,  that  tbe  title  under 
consideration  does  not  express  the  subject  of 
legislation  because  it  fails  to  indicate  tbe  par- 


ing of  the  state  Gonstltutions,  so  as  to  exempt  him 
from  imprisonment. 

In  Iowa,  however,  the  courts  have  reached  a 
contrary  conclusion,  holdinsr  the  amount  to  be 
l>aid  by  such  father  to  be  in  the  nature  of  a  debt 
within  the  provisions  of  tbe  state  Constitution. 

The  constitutional  inhibition  of  imprisonment 
for  debt  is  not  infringed  by  the  imprisonment  of 
tbe  reputed  father  of  a  child,  if  he  fails  to  execute 
the  bond  for  tbe  support  of  the  child  required  of 
him  upon  conviction.  He  is  not  imprisoned  for 
tbe  failure  to  pay  a  debt,  but  for  his  failure  to  per- 
form a  duty  enforced  in  the  name  of  the  state  for 
the  protection  of  tiie  state.  Pauik  v.  State,  62  Ala. 
427,429. 

And  tbe  relation  of  debtor  and  creditor  cannot  be 
said  to  exist  between  the  reputed  father  of  an  ille- 
gitimate child  and  the  people  who  prosecute  him, 
to  support  such  child,  and  therefore  the  amount 
ordered  to  be  paid  by  him  for  such  support  cannot 
be  said  to  be  a  debt  within  the  provisions  of  the 
constitutional  prohibition.  Rich  v.  People,  60  HI. 
613,  b\\ 

In  Indiana  there  would  seem  to  have  been  a  con- 
flict of  opinion  upon  the  question,  but  the  later 
cases  have  overruled  the  earlier  ones,  which  held 
such  imprisonment  to  be  for  a  mere  debt. 

Where  a  bond  was  executed  in  a  bastardy  case  to 
save  the  defendant  from  imprisonment,  it  was 
stated  that  if  the  prosecution  for  Imstardy  was  not 
founded  on  a  criminal  or  appeal  statute,  it  was 
simply  for  the  enforcement  of  advil  obligation, 
and  tbe  tK)nd  was  executed  to  escape  imprisonment 
for  debt,  which  was  a  proceeding  to  enforce  a  mere 
civil  obligation  for  the  nonperformance  of  which 
a  defendant  could  not  be  imprisoned.  Byers  v. 
State,  Hutchison,  80  Ind.  47, 48;  State,  McArtbur,  v. 
Evans,  19  Ind.  92. 

But  it  baa  been  held  that  the  provisions  of  tbe 
Indiana  statutes  relating  to  bastardy  proceedings 
are  not  in  conflict  with  the  provisions  of  the  Indi- 
ana Bill  of  Rights,  S  22,  which  prohibits  imprison- 
ment for  debt,  and  therefore  such  act  is  constitu- 
tional, and  the  statute  relating  to  the  discharge  of 
Insolvent  debtors  has  no  application  to  a  party  im- 
prisoned under  such  acts.  Lower  v.  Wallick,  25 
Ind.  68. 

So,  in  Ex  parte  Teague,  41  Ind.  278,  the  court  held 
that  the  opinion  expressed  with  regard  to  the  con- 
stitutionalty  of  imprisonment  of  a  defendant  un- 
der the  bastardy  acts  in  the  case  of  Lower  v.  Wal- 
lick, supra,  was  correct,  and  that  such  imprison- 
ment was  legal,  and  that  the  fact  that  the  defend- 
ant was  unable  to  replevy  the  demand  did  not  en- 
title him  to  a  discharge,  the  court  stating  that  the 
question  should  no  longer  be  regarded  as  open  and 
unsettled  in  that  state.  To  the  same  eflTect  State, 
Billman,  v.  Hamilton,  88  Ind.  602;  Ex  parte  Voltz, 
87  Ind.  237. 

In  the  above  ease  the  court  looked  upon  tbe  case 
of  Byers  v.  State,  Hutchison,  eupra^  which  held 
so  much  of  tbe  bastardy  act  as  provided  for 
the  imprisonment  of  the  defendant  unconstitu- 
tional and  void,  was  to  be  taken  as  overruled  by 
the  court  In  the  case  of  Lower  v.  Wallick,  supra, 
and  sul)8equent  cases. 

And  tbe  same  construction  was  placed  upon  tbe 
statute  and  the  proceedings  thereunder  in  Mcll- 
vain  V.  Suta,  Emery,  87  Ind.  602,  the  court  stating 
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that  it  did  not  consider  the  question  an  open  one. 
and  cited  the  earlier  oases  of  Lower  v.  Wallick. 
and  Ex  pares  Teague,  supra;  Reynolds  v.  La- 
mount,  55  Ind.  808;  and  Turner  v.  Wilson,  48  Ind. 
581,— in  support  of  its  theory. 

A  Judgment  rendered  against  the  father  of  ao 
illegitimate  child  for  tbe  payment  of  money  for  its 
support  and  maintenance  is  not  a  debt  within  the 
meaning  of  the  constitutlonai  provisioo  at>oiisb. 
lug  imprisonment  for  debt.  Turner  v.  Wilson, 
supra. 

In  Turner  v.  Wilson,  supra,  which  followed  the 
holding  of  tbe  court  in  the  previous  cases  of 
Lower  v.  Wallick,  State,  Billman,  v.  Hamilton, 
£x  parttTVoltz,  Ex  parte  Teague,  and  BeynoldB 
V.  Lamount,  ntxpro,  there  was,  however,  a  dlasc^nt- 
Ing  opinion  by  Chief  Justice  Pettit,  who  Held  that 
the  provisions  of  the  bastardy  act,  which  provide 
that  alter  Judgment  for  money  due  had  been 
rendered  the  defendant  should  be  imprisoned 
until  he  paid  or  replevied  the  Judgment,  was  a 
palpable  violation  of  both  the  letter  and  spirit  of 
the  28d  section  of  article  1  of  tbe  OonsUtution,  the 
ingredient  of  fraud  not  being  in  tbe  Judgment  for 
bastardy,  and  upon  the  further  ground  tbat  a  Judg- 
ment for  money  was  a  debt  no  matter  what  the 
cause  of  action  was,  whether  tort  or  contract,  the 
Judgment  being  a  debt  of  record,  and  therefore 
the  debtor  could  not  be  imprisoned  to  enforce  or 
coerce  the  payment  of  it  in  cases  of  fraud. 

So,  it  has  t)een  held  that  a  proceeding  by  way  of 
imprisonment  of  a  defendant  in  cases  arising  un- 
der the  Indiana  statute  relating  to  bastardy,  is  a 
means  of  enforcing  the  courts  order  and  a  part  of 
the  remedy,  and  not  merely  a  contempt  of  court. 
Reynolds  v.  Lamount,  «upra. 

So,  in  Kansas  tbe  c-ourts  have  held  that  the  order 
calling  upon  the  father  to  support  the  child  do  not 
make  tbe  money  ordered  to  be  paid  for  tbe  sup- 
port of  such  child  a  debt  in  the  ordinary  accepta- 
tion of  the  terms,  and  that  therefore  tbe  constitu- 
tional provisions  do  not  apply.  As  Wheeler,  84 
Kan.  00. 

Again,  in  Nebraaka  the  aum  charged  against  a 
petitioner  for  a  writ  of  habeas  corpus  for  the  sup> 
port  of  an  illegitimate  child  has  been  held  not  to 
be  a  debt  in  the  sense  in  which  that  word  is  used  ta 
tbe  Nebraska  Constitution,  and  therefore  the  Im- 
prisonment of  the  father  to  enforce  such  Judg- 
ment is  not  contrary  to  the  provisions  of  the  Cun- 
stltutlon.    Ex  parte  Cottrell,  18  Neb.  108.  IVS, 

In  the  above  case,  tbe  question  was  whether  pro- 
ceedings m  bastardy  for  tbe  malntenanoe  of  an  il- 
legitimate oblld  were  In  tbe  nature  of  a  civil 
action,  and  so  within  8  20  of  art.  1  of  the  CodrI- 
tution  of  tbat  state,  which  provides  that  no  per- 
son shall  be  Imprisoned  for  debt  in  any  civil  action, 
on  mesne  or  final  process,  unless  in  cases  of  fraud. 
Tbe  court  held  that  suoh  proceedings  were  not 
within  the  provisions  of  the  Constitution,  and  that 
therefore  the  father  might  be  committed  to  prison 
for  nonpayment  of  the  amount  ordered  to  be  paid 
by  him  for  the  maintenance  of  the  child. 

So,  in  Ex  parte  Donahoe,  24  Neb.  00,  tbe  oourt 
upheld  the  constitutionaltty  of  the  Nebraska  sut- 
ute  relating  to  the  maintenance  and  support  of  il- 
legitimate children,  and  of  the  imprisonment  of  the 
father  for  noncomplying  with  the  order  of  the 
court,  upon  the  ground  that  such  Imprisonment 
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tlcular  pro?isioDs  to  be  made.  Nor  caa  it  be 
cucoeasfully  coDteoded  that  it  fails  to  express 
tbe  subject  because  of  the  eeneral  terms  used 
for  that  purpose.  Generality  of  title  is  not 
objectionable,  so  long  as  it  is  not  made  to  cover 
lefTislatioD  incongruoas  in  itself,  or  which,  by 
fair  intendment,  may  not  be  considered  as  hay- 
ing a  necessary  or  proper  connection  with  tbe 
subject  expressed.    Cooley,  Const.  Lim.  5th 


ed.  p.  174;  Cannon  ▼.  Mathe$,  8  Helsk.  619; 
Fraeier  ▼.  Skut  Tenneuee,  V.  db  O.  R.  Co.  88 
Tenn.  140;  ^te  ▼.  Wila(m,  12  Lea,  247;  Qreem 
▼.  5tote.  15  Lea.  711. 

2.  The  title  does  not  embrace  more  than  one 
subject.  That  it  names  its  proposed  bene- 
ficiaries in  three  classes,  as  hotel  keepers,  inn 
keepers,  and  boarding-house  keepers,  does  not 
make  it  double;  and  yet  there  is  no  other 


was  not  an  Imprisonment  for  debt,  but  to  enforce 
tbe  statutory  penalty  under  a  oonTiotion  of  bas- 
tardy InToiylnir  a  private  Injury  and  a  public 
wronir  to  be  oompounded  only  by  the  asKnt  of 
tbe  oomplainioflr  witness,  or  Mttisfled  by  complianoe 
with  tbe  terms  of  the  statue,  suob  Imprisonment 
not  belnjr  in  aid  of  an  execution  for  debt,  suob  as 
oouid  be  discharged  under  8  667  of  tbe  Code  of  Civil 
Procedure  of  that  state. 

And  the  Ohio  courts  bave  held  that  the  proceed- 
ings  under  tbe  Ohio  statute,  whereby  the  father  of 
ao  illegitimate  child  may  be  imprisoned  to  enforce 
the  sentence  and  order  of  the  court,  with  respect 
to  tbe  ohfld*B  maintenance,  are  not  in  ooofliot  with 
1 15,  art.  1,  of  tbe  Constitution  of  that  state,  for  tbe 
reason  that  the  liability  sought  to  be  enforced  is 
not  founded  upon  a  contract,  express  or  implied, 
but  orglnntes  in  the  wroDgf ul  act  of  the  defend- 
ant, and  therefore  the  imprisonment  of  the  de- 
fendant in  such  a  case  is  not  contrary  to  the  Con- 
stitution.   Musser  v.  Stewart,  21  Ohio  St.  863,  356. 

In  State  t.  Brewer,  88  S.  C.  283, 19  L.  R.  A.  382,  tbe 
question  raised  was  whether  a  person  who  has 
been  oonvioted  of  bastardy,  who  falls  or  refuses  to 
enter  into  the  recognizance  as  required  by  the  law 
of  that  state  for  tbe  support  of  the  child,  can,  after 
execution  against  his  property  has  been  returned 
wholly  or  partially  unsatisded,  be  arrested  under 
a  writ  of  capias  ad  satisfaciendum,  and  committed 
to  Jail,  subject,  however,  to  tbe  privileges  accorded 
to  insolvent  drbtora  arrested  under  a  similar  writ- 
The  court  held  that  he  might  be  so  proceeded 
against,  and  was  entitled  to  tbe  same  privileaes,  and 
that  the  provisions  of  tbe  South  Carolina  statute  re- 
lating to  such  proceedings  did  not  violate  the  pro* 
visions  of  tbe  Constitution  which  prohibited  im- 
prisonment for  debtb 

But  in  Holmes  v.  State,  t  G.  Greene,  601,  fln, 
where  the  question  was  whether,  since  the  article 
of  the  Iowa  Constitution  abolishes  imprisonment 
for  debt  in  all  dvU  actions,  except  in  cases  of 
fraud,  a  prosecution  under  the  bastardy  act  was  a 
civil  or  a  criminal  proceeding,  tbe  court  stated 
that  such  proceedings  were  not  in  the  nature  of 
a  criminal  action,  and  that  therefore  the  provlsioi» 
of  the  Constitution  applied,  and  for  that  reason  the 
defendant  was  not  liable  to  t»  imprisoned  for  debt. 
The  provisions  of  tbe  Constitution  adopted  since 
tbe  bastardy  act  was  passed  repealing.such  act  so 
far  as  it  related  to  imprisonment. 

In  the  case  of  State  ▼.  Brewer,  nupra.  tbe  court 
tn  its  opinion  cites  the  case  of  Ex  parte  Bot)erison, 
Zi  Tex.  App.  828,  as  an  authority  in  favor  of  the 
theory  that  such  orders  are  not  debts  within  the 
terms  of  the  constitutional  inhibition,  but  this 
case  is  not  a  direct  authority  upon  the  point  as  it 
deals  with  the  question  of  the  unprisonment  for 
nonpayment  of  a  fine  imposed  upon  a  constable  for 
refusing  to  execute  and  return  a*  writ  of  sequestra- 
tion issued  in  a  civil  cause,  which  case  will  be 
found  under  bead  TV.  a,  of  this  note. 

As  to  prosecutions  for  bastardy,  see  brief  In 
Moore  v.  State,  Vernon  (Kan.)  17  Lb  R.  A.  Tli. 

f.  Agoin$t  offieen  of  the  eourU 

The  objection  has,  in  many  cases,  been  raised 
that  it  is  contrary  to  the  Constitution  to  imprison 
an  officer  of  the  court  for  neglect  In  obeying  an 
order  of  the  court,  especially  where  such  order 

34  h.  R  A. 


directs  the  payment  of  money;  but  tbe  courts  have 
generally  supported  the  validity  of  auch  prooeed- 
higs. 

Imprisonment  under  an  a|taohment  for  con- 
tempt to  compel  obedience  Iqr  an  officer  of  the 
court  to  a  lawful  order  to  pay  over  money  which 
he  has  collected  in  the  course  of  his  official  or  pro- 
fessional duty  is  not  imprisonment  for  debt,  but  is 
sound  disciplinary  dealing  with  an  unruly  member 
of  the  forensic  household,  and  the  imprisonment 
of  such  a  person  is  not  contrary  to  a  Constitution. 
Smith  V.  MoLendon,  8S  Oa.  528,  527. 

In  Bogart  v.  Electrical  Supply  Co.  28  Blatohf .  66K, 
it  was  held  that  tbe  statutes  prohibiting  imprison- 
ment for  debt  had  no  application  to  tbe  case  of  an 
attorney  required  by  tbe  order  of  the  court  to  pay 
costs  to  which  bis  client  bad  been  unjustly  sub- 
jected, upon  bis  application  for  relief  to  substitute 
anew  attorney  which  resulted  in  a  reterenoe  to  a 
master,  and  a  decision  that  tbe  attorney  was  not 
entitled  to  further  compensation  than  he  had  al- 
ready received. 

Imprisonment  under  an  attachment  for  con- 
tempt to  compel  obedience  by  an  officer  of  the 
court,  such  as  an  attorney  to  a  lawful  order  to  pay 
over  money  which  he  has  collected  in  tbe  course  of 
his  official  or  professional  duty,  is  not  imprison- 
ment for  debt  within  the  meaning  of  the  Georgia 
Constitution,  and  in  such  case  tbe  court  treats  him, 
not  as  a  mere  debtor  who  will  not  pay,  but  as  a  do- 
mestic of  the  law  who  refuses  to  obey  his  master. 
Smith  V.  McLendon,  mtpra. 

The  neglect  of  an  attorney  to  pa^  over  money 
collected  for  bis  client  is  a  case  of  **nealect**  in 
^^professional  employment**  within  the  meaning  of 
tbe  exception  contained  in  tbe  Pennsylvania  act 
of  July  12. 1842,  abolishing  Imprisonment  for  debt, 
and  therefore  such  an  attorney  may  be  arrested 
and  imprisoned  under  a  ca.  sa.  even  in  an  action  In 
assumpsit.    Wills  ▼.  Kane,  2  Grant,  Caa.  80. 

In  tbe  above  case,  however,  there  was  a  dissent- 
ing opinion  by  Justice  Woodward,  wherein  be  held 
that  such  an  attorney  could  not  be  so  arrested,  as 
tbe  act  of  18CB,  as  properly  understood,  exempted 
from  Imprisonment  defendants  in  actions  of  as- 
sumpsit. 

And  in  Cotton  t.  Sharpstein,  14  Wis.  286,  280,  80 
AuL  Dec.  774,  it  was  held  that  the  fact  that  the  ap- 
plicant for  the  writ  of  mandamus  was  an  attorney 
created  no  exception  to  the  doctrine  laid  down  by 
the  court  in  tbe  prior  case  of  Re  Mowry,  12  Wis.  tt, 
suptu,  IIL  a.  In  this  case  the  attorney  bad  unlaw- 
fully converted  a  certificate  of  sale  to  his  own  use, 
and  a  body  execution  bad  been  issued  against  him 
under  a  Judgment  in  an  action  for  such  wrongful 
conversion,  tbe  liability  in  such  an  action  resting 
in  tort  and  not  upon  contract. 
•in  Chaffe  v.  Handy,  88  La.  Ann.  22,  88,  where 
the  defendant  had  been  proceeded  against  under 
the  Louisiana  act  of  February  10. 1841  (art.  790  of  the 
Code  of  Practice),  which  provides  that  whenever  a 
Judgment  is  rendered  against  a  sheriff  or  other 
public  officer  for  money  by  him  or  them  received 
In  his  or  their  official  capacity,  and  converted  to 
his  or  their  own  use,  or  not  accounted  for,  and  a 
writ  of  fL  fa.  is  returned,  **no  property  found,"  a 
capias  ad  satisfaciendum  may  be  taken  out  and  ex- 
ecuted against  such  defendant  or  defendants,  it 
was  held  that  the  remedy  so  granted  by  tbe  statute. 
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ground,  even  so  plausible  as  that,  upon  which 
to  rest  the  insistence  that  it  embraces  more 
than  one  subject.  The  number  of  persons  or 
claf^ses  of  persons  or  kinds  of  business  to  be 
affected  by  a  particular  act  has  do  bearing 
upon  the  question  as  to  whether  the  title  em- 
braces one  subject  or  more.  The  subject  ex- 
pressed in  the  title  may  be  single,  and  still 
authorize  legislation  for  every  individual  in 
the  stale;  as  in  case  of  general  assessment  acts, 
etc. 

8.  Does  the  body  of  the  act  embrace  more 
than  one  subject?  Though  not  raised  in  the 
motion  to  quash,  this  is  a  question  to  be  con- 
sideied  in  determining  the  validity  or  invalidity 
of  the  act  If  it  should  be  answered  in  the 
affirmative,  then  the  act  is  void,  without  refer- 
ence to  the  questions  raised  in  that  motion. 
The  1st  section  declares  that  certuiu  fraudulent 
acts,  to  the  prejudice  of  hotel,  inn,  and 
boarding-house  keepers,  shall  be  misdemean- 
ors; the  2d  section  declares  what  shall  coi  M 
tute  prima  facie  evidence  of  fraudulent  intent 
in  prosecution  for  those  acts;  and  the  8d  sec- 
tion authorizes  the  sale  of  baggage  or  other 
property  left  by  defaulting  patrons  of  hotels, 
ions,  and  boarding  houses.  The  1st  and  ^d 
sections  combined,  are  intended  to  prevent  and 
suppress,  by  criminal  puui^bment,  the  fraudu- 
lent acts  therein  enumerated;  and  the  8(1  sec- 


tion is  intended  to  reduce  the  injury  reanUine 
from  such  acts  as  much  as  possible  by  provid- 
ing a  speedy  civil  remedy.  They  all  tend  to 
the  same  end,  and  facilitate  the  same  purpose. 
They  are  consistent  parts  of  one  general 
scheme,  promotive  of  the  object  and  germane 
to  the  subject  expressed  in  the  title,  namely, 
protection  to  hotel,  inn,  and  boarding  house 
keepers.  This  being  true,  the  act.  though 
consisting  of  different  parts,  embraces  but  one 
subject  in  legal  contemplation.  Sutherland ,  in 
the  98d  section  of  his  work  on  Statutory  Con- 
struction, says:  "Where  the  title  of  a  legisla- 
tive act  expressed  a  general  subject  or  purpose 
which  is  single,  all  matters  which  are  naturally 
and  reasonably  connected  with  it,  and  all 
measures  which  will  or  may  facilitate  the  ac- 
complishment of  the  purpose  so  stated,  are 
properly  included  in  the  act,  and  are  germane 
to  its  title."  Chief  Justice  Nicholson,  speak- 
ing for  this  court  in  the  case  of  Cannon  v. 
Mathei,  said:  '^It  is  obvious,  therefore,  that 
the  true  rule  of  the  construction,  as  fully  es- 
tablished by  the  authorities,  is,  that  any  pro- 
vision of  the  act,  directly  or  indirectly  re- 
lating to  the  subiect  expressed  in  the  title,  and 
having  a  natural  connection  thereto,  and  not 
foreign  thereto,  should  be  held  to  be  embraced 
in  it/'  8  Heisk.  523.  That  rule,  though  ex 
pressed  in  somewhat  different  phraseology,  has 


^Itbouffh  created  Immediately  after  the  abolition  of 
Imprisonment  for  debt, was  ezpUoltly  provided  for, 
not  only  In  article  730  of  the  Code  of  Practfoe,  but 
was  also  to  be  found  ipHnimH  verMe  In  two  sec- 
tions of  tbe  Revised  Statutes  of  1870,  namely  M  8444, 
8616,  which  clearly  indioates  an  intention  on  the 
part  of  tbe  leflrlslature  to  retain  that  mode  of  coer- 
don  of  payment  acrainst  delinquent  officials  as  a 
conspiououB  feature  of  the  Louisiana  legislation. 

In  State  v.  Nicholson,  07  Md.  1.  the  defendant,  a  tax 
ooUector,  was  Indicted  under  Md.  act  1872,  cbap.SiK), 
relating  tu  the  duty  of  tax  ooiieotors  and  makiosr  a 
defaulter  upon  conviction  subject  to  imprison- 
ment  in  the  penitentiary,  unless  the  amount  be 
paid,  and  It  was  contended  upon  demurrer  that 
such  act  was  unoonstltutlonal,  for  reason  that  It 
was  in  conflict  with  the  Constitution  of  the  state 
which  abolishes  imprisonment  for  debt.  Tbe  court 
held  that  there  was  a  broad  distinction  between 
Imprisonment  for  debt  within  the  meaninfr  of  the 
Constitution  and  imprisonment  for  a  breach  of 
duty  on  tbe  part  of  a  public  officer,  although  such 
breach  of  duty  might  be  the  neglect  or  refusal  on 
bis  part  to  pay  money  received  by  him  for  the  use 
of  the  state,  the  court  stating  that  public  officers 
were  by  the  common  law  Indictable  for  malfeas- 
ance or  misfeasance  in  office,  and  although  the 
Constitution  abolishes  Imprisonment  Tor  debt,  that 
In  no  manner  interfered  with  the  power  of  the  legis- 
lature to  punish  such  oifenses  by  imprisonment 
or  otherwise  as  the  public  interest  might  require. 

IX.  Duejnroeem  of  law. 

The  question  has  been  raised  whether  the  im- 
prisonment of  a  debtor  is  not  an  infringement  of 
the  14th  Amendment  to  the  Constitution  of  the 
United  States,  S  1  of  which  provides,  inter  diia: 
'*No  state  shall  make  or  enforce  any  law  which 
shall  abridge  the  privileges  or  immunities  of  citi- 
zens of  tbe  United  States:  nor  shall  any  state  de- 
prive any  person  of  life,  liberty,  or  property  with- 
out due  procesp  of  law,  nor  deny  to  any  person  with- 
in its  Jurisdiction  the  equal  protection  of  the  laws." 

In  Oares  v.  M'Daniel, 3  Port.  (Ala.)  8S6, 860,  where 
the  defends nt  was  arrested  in  the  first  instance 
without  any  order  or  rule  to  ehow  cause  why  he 
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should  not  be  committed  to  prlaon,  the  court  in 
holding  such  imprisonment  contrary  to  the  oonsti- 
tuttonal  provisions  relating  to  due  process  of  law, 
stated  that  there  would  seem  to  be  a  distinction  t)e> 
tween  an  execution  directed  in  the  first  instance 
against  tbe  body  of  the  defendant  under  which  be 
is  imprisoned  and  deprived  of  his  lllierty,  and  a 
case  in  which  the  practice  is  not  to  direct  a  seizure 
of  the  body  in  tbe  first  instance,  but  to  give  notlcp 
of  a  motion  against  tbe  party  charged  as  with  the 
contempt^  that  he  shall  stand  committed,  wherein, 
if  he  is  not  prepared  to  defend,  the  court  usual- 
ly gives  a  day  to  show  cause,  and  then,  after  hear- 
ing both  sides,  decides  as  to  the  guilt  of  the  party, 
and  makes  its  order  thereon. 

The  Iowa  act, chap.  126,  Bev.  Stat.  I860,  providing 
for  imprisonment  for  contempt  of  an  order  in 
proceedings  to  aid  execution  requiring  a  debtor  to 
pay  over  mono}  when  made  by  a  county  Judge  not 
sitting  as  the  oc.urt,  was  declared  unconstitutional 
by  reason  of  Iti*  violating  S§9  and  10  of  art.1  of  tbe 
Constitution,  which  provides  that  the  right  to  trial 
by  Jury  shall  itimain  inviolate,  and  that  no  person 
shall  be  deprived  of  life,  liberty,  or  property  with- 
out due  process  of  law.  BSx  parte  Grace,  12  Iowa, 
206,79  Am.  Dec.  820. 

So,  in  Re  Roberts,  4  Kan.  App.  892,  it  was  held  that 
the  General  Statutes  of  that  state  of  1889,  VI 4872. 
4878,  relating  to  the  arrest  and  imprisonment  of  a 
judgment  debtor  upon  the  affidavit  of  the  plaintlfr. 
his  attorney,  or  agent  alone,  were  unoonstltutlonal 
and  void,  as  they  violated  art.  14, 1 1,  of  the  Consti- 
tution of  the  United  States,  which  declares  that  no 
state  shall  deprive  any  person  of  life,  liberty,  or 
property  without  due  process  of  law,  the  debtor 
being  imprisoned  merely  upon  the  affidavit  of  the 
plaintiff  filed  after  Judgment,  without  any  pro- 
vision for  a  hearing  or  determination  of  the  ques- 
tion of  fraud. 

In  upholding  the  imprisonment  of  the  debtor  in 
the  case.  Re  Burt,  66  Minn.  897,  the  court  stated  that 
when  im  insolvent  debtor  had  taken  the  initiative 
under  the  insolvent  law,  and  sought  Its  benefit  by 
making  an  assignment  in  tbe  expectation  that  he 
might  be  released  from  bis  debts,  and  he  swore  that 
he  bad  aaslgned  all  of  his  property  and  turned  it 
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been  applied  in  several  subsegueDt  caaes  some 
of  which  we  cite:  FrazievY.  East  Tennessee,  V. 
^  O.  B,  Co,  88  Tenn.  158;  Cole  Mfg,  Co.  y. 
FaUe,  90  Tenn.  488;  Illinois  0.  R.  Co.  ▼. 
Orider,  91  Tenn.  498.  The  act  coDstrued  and 
adjudged  to  embrace  bat  one  subject  in  the 
last-named  cause  provides  (1)  that  any  person, 
corporation,  company,  lessee,  or  agent  owning 
or  operating  any  railroad  in  this  state  shall  be 
liable  for  any  injury  done  to  live  stock  upon 
an  unfenced  track;  (2)  that  three  householders 
may  be  appointed  to  assess  the  damage  results 
ing  from  such  injury;  (8)  that  the  appraise- 
ment by  such  appraisers  shall  be  prima  facie 
evidence  of  the  amount  of  damage  in  any  ac- 
tion for  such  injury;  (4)  that  the  defendant  in 
.such  action  shall  be  liable  also  for  a  reasonable 
attorney's  fee  for  plaintiff's  counsel;  (6)  that 
the  master  of  the  section  of  road  on  which  the 
injury  was  done  shall  give  notice  thereof  to  the 
owner,  his  agent,  or  the  nearest  magistrate; 
and  (6)  that  any  section  master  who  knowingly 
fails  to  give  such  notice  shall  be  guilty  of  a 
misdemeanor.  Acts  1891,  chap.  101.  That 
act,  like  this  one,  it  will  be  observed,  treats  of 
both  criminal  and  civil  remedies,  and  declares 
what  facts,  when  established,  shall  constitute 
prima  facie  evidence  (of  amount  of  civil  lia- 
bility under  the  one  act,  and  of  the  intent  to 
commit  the  offense  prohibited  by  the  other); 


and,  in  addition,  that  act  contains  three  pro- 
visions in  eicess  of  those  contained  in  this  one, 
in  consequence  of  which  it  is  to  that  extent 
more  comprehensive  in  its  scope  and  purpose. 
Tet  that  act  was,  in  the  case  cited,  held  to  em- 
brace but  one  subject;  and  it  has  been  applied 
and  enforced  as  a  valid  law  in  subsequent 
cases.  Oincinnati,  N.  0.  dt  T.  P.  R.  Co.  v. 
RusseU,  92  Tenn.  lOd;  NasIivilU,  G.  db  St.  U  R. 
Co.  ▼.  Hughes,  94  Tenn.  45U;  Oineinnati,  JV. 
0.  dt  T,  P.  R,  Co.  V.  Stoneeiph^r,  95  Tenn. 
811.  The  subject  of  legislation  is  single  in 
each  of  the  two  acts,  though  the  liabilities  de- 
clared therein  are  both  criminal  and  civil,  and 
the  remedies  prescribed  are  more  than  one. 

4.  Passing  next  to  the  third  ground  of  the 
motion  to  quash,  the  inquiry  is  whether  or  not 
the  act  is  in  violation  of  the  8d  clause  of  g  17, 
art.  2,  of  the  Constitution,  which  requires  that 
''all  acts  which  repeal,  revive,  or  amend  former 
laws  shall  recite  in  their  caption  or  otherwise 
the  title  or  substance  of  the  law  repealed,  re- 
vived, or  amended."  The  word  "caption."  as 
here  used,  is  synonymous  with  "title;"  and  the 
word  "otherwise"  refers  to  the  "body"  of  the 
repealing,  reviving,  or  amending  act.  Shelton 
Y.  State,  96  Tenn.  521;  StaU  v.  Runnels,  9% 
Tenn.  822:  Ransoms  v.  State,  91  Tenn.  718. 
Neither  in  its  caption  nor  otherwise  (title  nor 
body)  does  the  act  before  ua  recite  either  "the 


over  to  the  assignee,  when  in  fact  he  had  not  done 
•o,  it  was  not  depriving  him  of  bis  property  or  lib- 
erty without  due  proceas  of  law  to  compel  him  to 
disclose  what  other  property/  if  any,  be  had  con- 
cealed, and  in  default  of  his  doing  so  punish  bim  for 
contempt  of  court.  If  the  assignor  could  in  such 
coses  defy  tbe  law  and  the  courts,  be  could  retain 
large  sums  of  money  after  making  the  fraudulent 
aasignment,  and  the  Insolvency  law  would  l)ecome 
an  instrument  for  the  perpetration  of  fraud  and 
swindling  instead  of  one  intended  for  tbe  equal  pro- 
tection of  all. 

Bee  also  Meadowcrof  t  v.  People,  168  HI.  64,  supra, 
Vn.;  Ex  parts  Murray,  86  Fed.  fiep.  tfO,  supra, 

vm.d. 

X.  NeexeaU 

In  West  V.  Walker,  6  Blackf .  420,  a  defendant  in 
ofaanoery,  who  was  a  prisoner  on  a  writ  of  ne  exeat 
to  secure  the  performance  of  a  pecuniary  demand, 
was  discharged  from  custody  on  motion  under  tbe 
Indiana  act  of  1842,  abolishing  Imprisonment  for 
debt,  no  fraud  being  shown. 

But  tbe  constitutional  inhibition  against  impris- 
onment for  debt  as  found  in  art.  1, 8 10,  Wis.  Const., 
which  provides,  no  person  shall  be  imprisoned  for 
det>t  arising  out  of  law  founded  on  a  contract,  ex- 
press or  implied,  was  held  not  to  apply  to  an  arrest 
by  virtue  of  a  writ  of  ne  exeat,  which  is  in  the  na- 
•ure  of  equitable  bail  and  issued  only  by  tbe  special 
order  of  the  court  when  the  party  against  whom  it 
ia  asked  is  about  to  leave  the  jurisdiction  of  the 
oourt,  so  that  the  decree  of  the  court  will  be  in- 
effectual and  thus  prevent  the  person  going  from 
the  state  until  be  gives  surety  for  his  appearance, 
and  it  is  not  therefore  imprisonment  for  debt 
within  tbe  proper. meaning  and  sense  of  tbe  words. 
Dean  y.  Smith,  28  Wia.  483, 488, 09  Am.  Dea  108. 

See  also  Malcolm  v.  Andrews,  68  111.  100, 104,  supra, 
in.d. 

Zl.  DebU  ouina  to  the  United  States, 

Tbe  state  legislature  has  full  constitutional  au- 
thority to  pass  laws  whereby  insolvent  debtors  shall 
be  released  or  protected  from  arrest  or  imprison- 
ment of  their,  persons,  on  any  action  for  any  debt 
or  demand  due  by  them.  Beers  ▼.  Haughton.  84  U. 
6.0  Pet  820,800, 9  L.  ed.  148, 15T. 

84  L.  K.  A. 


The  act  of  Coivress  of  the  28th  of  February,  1889, 
adopts  the  state  law  with  reference  to  the  impris- 
onment of  debtors  for  tbe  nonpayment  of  debt. 
Gray  v.  Munroe,  1  McLean,  628, 682. 

The  imprisonment  of  private  debtors  sued  in 
courts  of  the  United  States  is  to  be  governed  by  tbe 
laws  and  policy  of  each  state  wherein  the  execution 
issues,  but  with  respect  to  those  who  are  debtors  to 
tbe  United  States  it  is  to  be  governed  by  tbe  united 
and  fixed  laws  of  CSongress.  Moan  v.  Wilmarth,  8 
Woodb.ftM.a99. 

Where  a  debtor  after  being  sued  in  the  circuit 
court  took  tbe  benefit  of  the  Massachusetts  in- 
solvent laws,  it  was  held  that  he  was,  under  the  acts 
of  Congress,  entitled  to  have  execution  issued 
against  bis  property  alone,  and  could  not  he  im- 
prisoned for  debt,  the  surrender  by  the  debtor  of 
his  property  being  one  of  the  abolitions  under  cer- 
tain '^conditions  and  restrictions**  provided  for  in 
tbe  Massach  usetts  statutes.    Ibid. 

In  United  States  v.  Hewea,  Crabt>e,  807,  the  de- 
fendant sought  to  lie  discharged  from  Imprison- 
ment by  virtue  of  an  act  of  Congress  tbe  ;i!8th  day 
of  February,  1889,  entitled,  **An  Act  to  Abolish  Im- 
prisonment for  Debt  to  Certain  Cases,"  which 
enacted  *'that  no  person  shall  be  imprisoned  for 
debt  in  any  state  on  process  issuing  out  of  a  court 
of  tbe  United  States,  where,  by  tbe  laws  of  such 
state,  imprisonment  for  debt  has  been  abolished; 
and  where,  by  tbe  laws  of  a  state.  Imprisonment  for 
debt  shall  be  allowed,  under  certain  conditions  and 
reettrlctions,  the  same  conditions  and  restrictions 
shall  he  applicable  to  the  process  issuing  out  of  the 
court  of  the  United  States:  and  the  same  proceed- 
ings shall  be  bad  therein,  as  are  adopted  in  the 
courts  of  such  state,"  it  was  held  that  persons  in- 
debted to  the  United  States  were  not  to  be  con- 
sidered as  included  in  the  provisions  of  the  etatute, 
for  the  reason  that  tbe  United  States  could  not  be 
bound  by  such  general  words,  and  that  in  order  to 
bind  the  sovereignty  it  must  be  expressly  included 
or  there  must  tie  a  necessary  implication  to  so  in- 
clude such  power. 

See  alao  SUte  v.  ManueU  4  Dev.  4  B.  L.  «,  26 
supra,  IL  a. 

B.  W. 
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title  or  substance"  of  any  former  law.  No* 
former  law  is  mentioned  or  designated  in  any 
way  in  any  part  of  that  act;  hence  the  act  is 
necessarily  void  if  that  constitutional  require- 
ment is  applicable  to' any  part  of  it.  That  re- 
quirement does  not  apply,  however,  to  all  le^s- 
lation.  It  relates  alone  to  those  acts  which 
expressly  repeal,  revive,  or  amend  former  laws; 
and  does  not  embrace  implied  amendments 
{StieHton  V.  State,  96  Tenn.  521),  nor  implied 
repeals  {Home  Ine.  Co.  v.  &ielby  County  Tax- 
ing Diet.  4  Lea,  644;  Maney  v.  State,  6  Lea, 
^1:  KnoxoiOe  v.  Leteie,  12  Lea,  181;  BaUen- 
tine  V.  /'ulaeki,  15  Lea,  688;  f\fe  ▼.  State,  85 
Tenn.  495;  lUinoie  C.  R.  Co,  v.  Crider,  91 
Tenn.  507;  Hunter  ▼.  Memphie,  98  Tenn.  571), 
nor  implied  revivors.  If  any  former  law  is 
amended  or  revived  by  this  act,  that  result  is 
accomplished  by  implication  alone;  there  is  no 
express  amendment  or  revivor.  No  word  in- 
dicating a  purpose  to  amend  or  revive  any 
former  law  is  used  in  any  part  of  the  act. 
With  equal  propriety  and  certainty,  it  may  be 
said  that  no  express'  repeal  was  intended,  and 
that  any  repeal  actually  effected  was  by  im- 
plication simply.  The  words  of  the  4th  sec- 
tion *'tbat  all  laws  and  parts  of  laws  in  con- 
flict with  this  act  be  and  the  same  are  herebv 
repealed,"  do  not  make  it  an  expressly  repeal- 
iog  act.  Really^  that  section  adds  nothing  of 
virtue  or  meaniog  to  the  act,  and  takes  nothing 
from  it.  All  prior  conflicting  laws  and  parts 
of  laws  were  impliedly  repealed  by  the  former 
section  of  the  act;  and,  as  a  consequence,  no 
such  laws  or  parts  of  laws  were  left  for  the 
4th  section  to  operate  upon.  That  section  was 
therefore  useless,  and  of  no  force  or  effect 
whatever.  It  had  no  office  to  perform,  and 
performed  none.  Its  presence  in  the  bill  did 
not  make  the  act  a  repealing  law  or  a  non- 
repealing  law;  and  it  will  not  be  regarded  for 
the  purpose  of  vitiating  the.  law,  nor  will  it  be 
permitted  to  have  that  effect.  Such  provision 
is  of  frequent  occurrence  in  the  concluding 
sections  of  legislative  acta.  It  has  generally  ap- 
peared, and  as  often  been  disregarded,  in  those 
cases  in  which  the  court  has  held  that  the 
constitutional  requirement  last  mentioned  did 
not  apply,  and  that  repeals  were  wrought  by 
implication.  See  AcU  1879,  chap.  84,  g  18. 
and  Home  Ine,  Co.  v.  S/ielb^  Covnty  Taxing 
Diet.  4  Lea,  644;  Acts  1879.  chap.  186.  §4,  and 
Foe  V.  i^^te,  85  Tenn.  495;  Acts  1891,  chap. 
101,  §  8,  and  lUinoie  C.  R.  Co.  v.  Crider,  91 
Tenn.  507;  Acts  1893,  chap.  89,  §  12,  and 
Hunter  Y.  Mempkie,  98  Tenn.  571;  Acts  1881, 
chap.  171,  g  8i8,  and  Knoacville  v.  [^de,  12 
Lea,  181.  it  may  be  repeated  that  this  act 
does  not  expressly  repeal,  revive,  or  amend 
any  former  law ;  therefore,  it  is  not  obnoxious 
to  the  8d  clause  of  §  17  of  art.  2  of  the  Consti- 
tution. If  invalid  at  all,  it  must  be  so  for 
some  reason  or  reasons  yet  to  be  considered. 

5.  Is  it  invalid  for  the  fourth  and  last  reason 
assigned  in  the  motion  to  quash?  That  is  to 
say.  does  it  violate  §  18  of  article  1  of  the 
Constitution,  which  declares  that  "the  legis- 
lature shall  pass  no  law  authorizing  imprison- 
ment for  debt?"  It  does  not  in  terins  provide 
imprisonment  or  any  other  specific  punish- 
ment; it  only  declares  that  certain  thin<;s  shall 
be  misdemeanors  and  receive  punishment  as 
such.    That  is  sufficient,  however,  to  aulhor- 

34  L.  R.  A. 


ize  imprisonment;  for   misdemeanors  wboae 

f>unishment  is  not  specifically  preacribed  by  the 
aw  creating  them  are  punishable  by  fine  and 
imprisonment, — one  or  both,  in  the  discretion 
of  the  court.  1  Bishop.  Crim.  L.  §  719;  AtM- 
eon  V.  State,  13  Lea,  275.  But  that  does  not 
decide  the  whole  question  The  act  authorizes 
imprisonment.  That  much  ia  certain.  But  is 
that  imprisonment  for  debt  or  for  something 
else?  To  determine  that,  the  act  moat  be  con- 
strued; and,  in  ascertaining  its  true  construc- 
tion, all  intendments  will  be  made  and  all 
doubts  resolved  in  favor  of  that  interpretation 
which  will  support  the  act,  and  avoid  conflict 
with  the  Constitution.  Sutherland.  Stat. 
Constr.  §  882;  Cooley,  Const.  Lim.  5tb  ed. 
218;  Black,  Const  Law,  p  28;  8  Am.  &  Eng 
Enc.  Law,  678,  674;  OoU  Mfg,  Co.  ▼.  FaiU,  90 
Tenn.  469;  lUinoie  C.  B.  Co.  v.  Onder,  91 
Tenn.  507;  Elite  v.  8taU,  92  Tenn.  9a  Ap- 
plying that  rule,  the  act  assailed  in  this  caae 
will  not  be  held  to  impose  or  authorize  im- 
prisonment for  debt  if  any  other  reasonable 
construction  can  be  placed  upon  the  language 
used  therein.  The  threefold  provision  is  that 
any  person  (1)  who  shall  procure  the  accom- 
modations mentioned  "with  intent  to  defraud" 
the  person  furnishing  them  "out  of  the  value 
or  price"  thereof,  or  (2)  who  shall  obtain  credit 
for  such  accommodations  "by  the  use  of  anj 
false  pretense  or  device,  or  by  fraudulentlj 
depositing**  baggage  or  other  property,  or  (^) 
who,  haiang  obtained  credit,  "shall  surrepti- 
tiously remove  his  or  her  ba&:gage  or  property,"* 
shall  be  "guilty  of  a  misdemeanor,  and  be 
punished  accordingly."  g  1.  Or,  stating  it 
more  briefly  still ,  the  act  provides  that  an^ 
person  who  fraudulently  obtains  such  accom- 
modations, or  who  fraudulently  removes  his 
baggage  or  other  property,  shall  be  guilt]^  of  a 
misdemeanor.  The  offense  consiats.  not  in  the 
creation  of  a  debt,  nor  in  its  nonpayment,  but 
rather  in  the  fraud  through  which  credit  may 
be  procured  or  payment  evaded.  The  latter, 
and  not  the  former,  is  the  thing  for  which  pun- 
ishment is  to  be  inflicted.  As  well  said  by  one 
of  the  attorneys  for  the  state,  the  legislative 
intent  was  "to  punish  the  debtor  for  his  fraud, 
and  not  for  his  debt."  Honest  debtors  are  not 
within  the  act.  It  relates  to  those  alone  who 
shall  intentionally  pursue  a  certain  course  of 
fraudulent  conduct;  and  that  course  of  fraud- 
ulent conduct  intentionally  pursued  constitutes 
the  offense  for  which  punishment  is  pre- 
scribed, and  without  which  panishment  will  not 
be  inflicted.  Without  intentional  fraud  no 
offense  is  committed,  no  penalty  incurred. 
The  intention  of  the  legislature,  as  we  get  it 
from  the  words  and  the  tenor  of  the  act,  was 
to  authorize  punishment,  including  imprison- 
ment, not  for  debt,  but  alone  for  particular  in- 
tentional frauds,  whereby  the  offender  may 
obtain  the  property  of  his  victim — for  tem 
porary  use  in  case  of  lodging,  and  for  absolute 
consumption  in  case  of  food — without  com* 
pensation,  or  whereby,  after  obtaining  such 
accommodation,  he  would  defeat  the  landlord'a 
lien  upon  his  baggage.  To  our  minds,  tbia  is 
not  only  a  fair  and  reasonable  construction  of 
the  act,  but  the  most  easy  and  natural  one  that 
can  be  given  the  language  employed.  The 
manifest  object  was  to  protect  the  property  and 
the  lien  of.  the  landlord  against  those  persons 
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who  would,  by  inteDtiooal  fraud,  wrongfully 
uae  or  consume  the  one  or  defeat  the  other; 
and.  to  make  that  protection  effectual,  the  of- 
fender   is  subjected  to   punishment    for  his 
fraud,  whether  practised  in  the  wrongful  use 
or  consumption  of  the  landlord's  property,  or 
in  the  removal  of  his  own  property  upon  which 
the  landlord  has  a  lien.    In  either  case  the 
landlord  has  an  interest  in  property,  which  the 
state,  as  a  matter  of  public  policy  or  of  indi- 
vidual right,  may  well  protect  by  the  passage 
and  en  forcemeat  of  a  penal  statute,  such  as 
ibat  before  us.     Of  like  nature  are  all  our 
laws  against  false  pretenses  (Mill  &  V.  Code, 
^^  5408-5472,  inclusive),  ami  against  the  re- 
moval of  mortgaged  property  (Id.  §  5626.  sub- 
)>ec.  8).    Statutes  similar  to  that  impeached  in 
this  case  seem  to  have  been  passed  in  many  of 
the  states,  including  Alabama,  Illinois,  Iowa, 
Michit^an,    Minnesota,    Missouri,    Nebraska, 
Nf  w  Tork,  and  Ohio;  but,  so  far  as  we  are 
aware,  the  question  as  to  whether  or  not  such 
leerislation  violates  the  usual  constitutional  pro- 
hibition of  imprisonment  for  debt  has  been 
coDsidered  by  only  one  court  of  last  resort. 
Hearing  a  case  on  appeal  from  a  judgment  re- 
fusing to  discharge  the  petitioner  on  h  writ  of 
habeas  corpus,  the  supreme  court  of  Alabama 
said:  "There  is  nothing  in  the  point  raised  in 
the  application  that  the  act  *for  the  protection 
of  landlords,  proprietors,  or  keepers  of  hotels 
and  boarding  nouses'    ...    is  violative  of 
3^§  21  and  28  of  art.  1  of  the  Constitution, 
which  forbids  imprisonment  for  debt,  or  the 
mnking  of  laws  giving  anj  special  privileges 
or  immunities.    The  act  is  in  line  with  our 
other  statutes  against  false  pretenses,  frauds, 
cheats,  acts  to  injure,  and  the  like.    One  who 
violates  the  act  is  imprisoned,  not  for  the  debt 
he  owes  the  proprietor,  and  not  to  make  him 
pay  it,  but  to  punish  him  for  a  wrong  he  has 
perpetrated,  which  is  made  a  crime.     And  this 
is  no  more  of  a  special  privilege  to  the  hotel 
keeper  than  the  statute  against  burglary  from 
a  store  or  a  dwelling  is  to  the  merchant  who 
owns  the  store,  or  to  the  owner  of  thedwelllnff. 
Habeas  corpus  denied.**    Bkc  parts  King,  102 
Ala.  182. 

6.  The  2d  section  of  the  act  does  not  impair 
the  riffht  of  trial  by  an  impartial  jury,  as  guar- 
anteed by  §§  6,  8,  9,  art.  1.  of  the  Constitu- 
tion. It  simply  provides  that  proof  of  certain 
things  therein  enumerated  shall  be  "prima 
facie"  evidence  of  fraudulent  intent.  The  lan- 
guage used  indicates  no  purpose  to  abrirlge  the 
right  of  trial  by  Jury;  nor  can  it  be  held,  by 
any  proper  construction,  to  have  that  effect. 
A  person  arraigned  under  the  1st  section  of  the 
act  is  left  to  his  trial  by  an  impartial  jury,  and 
is  allowed  the  presumption  of  innocence  as 
fuily  as  in  any  other  case.  That  right  and 
that  presumption  are  in  no  degree  affected  by 
the  2d  section.  Neither  can  be  impaired  bv  a 
mere  provision  that  proof  of  certain  facts  shall 
be  taken  as  prima  facie  evidence  of  a  fraud- 
ulent intent;  and  yet  that  is  ihe  sum  total  of 
the  2d  section.  It  cannot  be  true  that  a  dec 
laration  by  the  legislature  or  a  holding  by  the 
courts  that  proof  of  certain  facts  is  prima*  facie 
or  presumptive  evidence  of  one  ingredient  of 
nn  offense,  as  of  guilty  intent,  is  an  invasion 
of  the  peculiar  province  of  the  jury,  or  an  im- 
pairment of  the  defendant's  sacred  right  of 
84  L.  R.  A. 


jury  trial  In  every  case  the  defendant  fla  en- 
titled to  trial  by  an  impartial  jury  and  to  the 
benefit  of  a  presumption  of  innocence;  but  that 
right  and  that  presumption  can  no  more  pre- 
clude a  presumption  of  guilty  intent  from  suf- 
ficient proof  adduced  than  they  can  preclude 
the  introduction  of  proof  altogether.  The 
courts  have  long  held  that  Juries  may  and 
should  be  instructed  that  proof  of  recent  pos- 
session of  stolen  property,  unexplained,  affords 
prima  facie  or  presumptive  evidence  of  guilt 
(1  Greenl.  Ev.  §  84;  McQuire  v.  StaU,  6  Baxt. 
621;  WiUox  ▼.  StaU,  8  Heisk.  118;  Hughes  ▼. 
StaU,  8  Humph.  75;  Fields  v.  8taU,  6  Coldw. 
526;  Bayer  v.  State,  93  Tenn.  220);  and  that, 
upon  a\:harge  of  murder,  proof  <  f  the  killing, 
without  more,  raises  a  presumption  of  malice 
(I  Greenl.  Ev.  §  84;  0»fee  v.  StaU,  8  Yerg. 
283,  24  Am.  Dec  570:  Draper  v.  Btate,  4  Baxt. 
246;  Qray  v.  State,  Id.  831;  Witt  v.  (HaU,  6 
Coldw.  5;  Epperson  v.  State,  5  Lea,  291).  The 
power  of  the  legislature  to,  prescribe  rules  of 
evidence,  and  to  declare  what  shall  be  evi- 
dence, is  practically  unrestrained,  and  legisla- 
tion, to  those  ends,  will  be  upheld  so  long  as 
it  is  impartial  and  uniform,  and  does  not  "pre- 
clude a  party  from  exhibiting  his  rights." 
Cooley,  Const.  Lim.  5th  ed.  pp.  452-454.  In 
the  case  of  lainois  0.  B,  Go,  v.  Qridcr,  91 
Tenn.  498,  499,  this  court  so  held,  and  sus- 
tained as  constitutional  a  provision  (Acts  1891. 
chap.  101,  §  4)  that  the  report  of  appraisers  as 
to  value  of  live  stock  killed,  and  as  to  amount 
of  damages  to  live  stock  injured,  by  moving 
train  upon  un  fenced  track,  "shall  be  prima 
facie  evidence"  of  such  value  or  damaee  iu  the 
event  of  suit  therefor.  That  was  a  civil  case, 
dealing  with  a  provision  as  to  evidence  of  civil 
liability,  it  is  true;  hut  that  fact  does  not  avoid 
the  force  of  the  decision  as  a  precedent  in  this 
case.  A  man  can  no  more  be  deprived  of  his 
property  than  of  his  life  or  liberty  by  uncon- 
stitutional legislation.  Const,  art.  1,  ^  8.  It 
is  not  an  unusual  or  prohibited  thing  for  the 
legislature  to  declare  in  penal  statutes  what 
particular  wrongful  acts,  when  proved,  shall 
constitute  certain  criminal  offenses,  or  the  in- 
gredients thereof.  One  striking  instance  of 
the  rightful  exercise  of  that  power  is  found  in 
Mill,  ft  V.  Code,  g  5849.  which  is  as  follows: 
"Every  murder  perpetrated  by  means  of  poi- 
son, lying  in  wait,  or  by  any  other  kind  of  wil- 
ful, aeliberate,  malicious,  and  premeditated 
killing,  or  committed  in  the  perpetration  of  or 
attempt  to  perpetrate  any  araon,  rape,  robbeir, 
burglary,  or  larceny.  Is  murder  in  the  first  dc 
^ee."  When  the  fact  that  murder,  as  defined 
m  the  preceding  section  (5348),  has  been  com- 
mitted, is  established  by  proof,  and  it  is  further 
shown  that  the  offense  was  '* perpetrated  by 
the  means  of  poison,"  or  by  "lying  in  wait,^ 
or  in  any  other  one  of  the  several  ways  men- 
tioned, then  the  offender  is  guilty  of  "murder 
in  the  first  degree,"— so  declared  by  the  legis- 
lature. Thus,  the  facts  that  shall  constitute 
one  of  the  highest  crimes  known  to  our  law 
are  set  forth  in  a  legislative  act,  whose  validity 
is  unquestioned  and  unquestionable,  and  under 
which  scores  of  unfortunate  men  have  been 
executed  or  coi/signed  to  imprisonment  for 
life.  Would  thAt  act  have  been  any  m  >re  sub- 
ject to  adverse  criticism  on  constituiional 
grounds  had  it  merely  declared  that  proof  of 
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Not.. 


tbe  kUUiiff,  by  the  meaDs  or  in  the  manner 
mentioned,  flhonld  be  prima  facie  or  presump- 
tive  evidence  of  an  intent  to  commit  murder 
in  the  first  degree?    We  apprehend  not 

7.  It  should  be  added,  by  way  of  construc- 
tion, that  the  clause  "or  that  the  party  refused 
to  pay  for  such  food,  lodging,  or  accommoda- 
tion, on  demaDd,"  used  in  the  2d  section  to  de- 
scribe one  of  the  acts  which,  when  proved, 
shall  be  tal&en  as  prima  facie  evidence  of  fraud- 
ulent intent,  does  not  refer  to  or  include  an 
honest  refusal— a  mere  failure  or  declination 
— to  pay  on  demand.  Standing  aione,  the 
wordi  uaed  would  naturally  embrace  every 


refusal:  but  when  they  are  considered  in  con- 
nection with  other  parts  of  the  act,  and  io 
their  true  relation  thereto,  it  is  manifest  thai 
only  a  fraudulent  refusal  or  evasion  was  in  tbe 
legislative  mind  when  that  clause  was  in 
troduced.  Every  other  clause  of  Uiat  section, 
and  every  clause  of  the  Ist  section,  by  ezpresi^ 
terms,  relates  to  fraudulent  conduct,  ami  to 
that  alone  as  the  matter  for  investiga'ion  and 
punishment  in  the  courts.  Only  fraudulent 
acts  are  contemplated  and  embraced  in  Um 
first  and  second  sectionSb 
Btivene  and  remand. 
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Oharles  D.  RATHBONB 

e. 

James  0.  HOPPER  ei  al. 
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*  !•    The    term   *'  mmiieipal    eorpor»- 

tionfl***  employed  Id  the  title  of  chapter  60  of 
the  Laws  of  1879,  includes  towoBbips;  and  tbe  pro- 
visions of  tbat  act  auiborizlng  tbe  refunding  of 
township  iodebtedoess  are  not  in  conflict  with 
816  of  art.  8  of  tbe  Constitution. 

8.  Thataet  anthorUes  the  l»ue  of  nero- 
tlabie  bonds. 

.    (AJltii^  J^  dinente  from  projXMition  fl.) 

(July  11, 1880.) 

APPLICATION  for  a  writ  of  mandamus  to 
compel  tbe  levy  of  a  tax  for  tbe  payment 
of  interest  upon  certain  bonds  which  had  been 
issued  by  Forrester  township.     Granted, 

The  facts  are  stated  in  the  opinion. 

Messrs,  Oleed*  Ware»  A  01eed«  for 
plaintiff : 

Tbe  title  of  a  law  need  not  be  a  duplicate  of 
the  law  itself:  all  that  is  necessary  is,  tbat 
such  a  title  should  be  ^iven  to  a  bill  thai  the 
localities  or  persons  affected  thereby  may  be 
apprised  by  the  title  and  have  an  opportunity 
to  investigate,  and  if  necessary,  or  deemed 
proper,  to  oppose  tbe  bill. 

The  mere  generality  of  tbe  title  to  an  act 
does  not  render  it  objectionable,  so  lone  as  the 
act  has  but  one  general  object,  and  the  title 
is  such  tbat  neither  the  members  of  tbe  legis- 
lature nor  the  people  to  be  affected  can  be 
misled. 

Be  Pinkney.  47  Ean.  89. 

Tbe  township  may  build  bridges,  vote  bonds 
to  railroads,  may  establish  and  maintain  a 
free  library  and  reading  rooms,  public  parks 
and  cemeteries,  and  tbey  may  levy  a  tax  for 
the  purpose  of  paying  their  mdebtedness,  ex- 
penses, and  bonds.  It  is  in  Kansas  a  municipal 
corporation. 

Pleasant  Vieto  Twp.  v.  Shawgo,  64  Ean.  742; 

^Headnotes  by  Johnston,  J. 


Ralston  r.  Dodge  Oitp,  M.  d  T.  B.  Co.  fSS  Ean. 
887;  Center  Twp.  v.  Eunt,  16  Ean.  480:  Alma 
Tup.  V.  East,  87  Ean.  488;  JSalt  Creek  liep. 
V.  King  Iron  Bridge  dk  Mfg.  Co.  51  Ean.  526; 
Bileif  V.  Finney  County  Tup.  54  Ean.  46:^. 

A  municipal  corporation  is  a  sul)ordinate 
branch  of  the  domestic  government  of  a  state. 

NashrilU  V.  Bay,  86  U.  S.  19  Wall.  475.  22 
L.  ed.  168,  ESast  Tennessee  University  r.  Kn^r- 
,  Yille,  6  Baxt.  171;  Pirley  v.  Western  P.  B.  ( V/. 
8a  Cal.  186,  91  Am.  Dec  628:  RorUm  v.  Mo 
bile  Sc/tool   Comrs,  48  Ala.  607;  ^Mnspear  v 
Eblman  Diet.  Twp.  87  Iowa,  542;  Williams  v. 
:SoUawa  Ttop.  104  U.  S.   209,  26  L.  ed.  719; 
Doon  Dist   Twp.  v.  Cummins,  142  U.  S.  373 
85  L.  ed.  1047;  Indiana,  Stanton,  Y.Olotyn-A^^'i 
U.  6.  518,  89  L.  ed.  248;  Moore  T.  Missouri, 
159  U.  8.  678,  40  L.  ed.  801. 

A  municipal  corporation.  In  Its  broader 
sense,  is  a  body  politic,  such  as  a  state,  and 
each  of  tbe  governmental  subdivisions  of  tbe 
state,  such  as  counties,  parishes.  townsbip?i, 
hundreds.  New  England  "towns,"  and  school 
districts,  as  well  as  cities  and  incorporaietl 
towns,  villages,  and  boroughs.  Every  one  of 
these  is  properly  susceptible  of  tbe  general 
appellation. 

15  Am.  &  Eng.  £nc.  Law,  Municipal  Corpo^ 
rations,  p.  958. 

The  distinction  between  municipal  corpora 
tioos  proper  and  municipal  corporatiops  quasi 
is  one  of  great  convenience,  and  furnishes  a 
key  to  many  wise  decisions,  but  public  cor- 
porations quasi  are  nevertheless  in  the  fullest 
and  strictest  sense  municipal  corporations. 

West  Plains  Twp.  ▼.  Sage,  69  Fed.  Rep. 
948. 

The  refunding  bonds  were  valid. 

AsMey  y,  Presqus  IsU  County  Supers.  60 
Fed.  Rep.  55,  16  U.  8.  App.  656;  CadiUae  v. 
Woonsoektt.  Inst,  for  Sav.  58  Fed.  Rep.  935.  16 
U.S.  App.  545;  Cummins  v.  Doon  Dist.  Twp.  42 
Fed.  Kep.  644;  National  Bank  of  Commerce  v 
Grenada,  41  Fed.  Rep.  87,  Portland  Sar. 
Bank  V.  Evansville,  25  Fed.  Rep.  889;  Sinton 
V.  Carter  County,  23  Fed.  Rep.  585:  Chand 
ler  V.  Attica,  18  Fed.  Rep.  299;  BaUou  ▼.  Jas- 
per County,  8  Fed.  Rep.  620. 


19oTB.~As  to  town  bonds,  see  also  Brownell  v.  I  ton,  C  4  C  B.  Oo^  v.  Whiteside^  (8.  Cj  8 lib  ii. 
Greenwich  (K.r.)4  L.  B.  A.  €85;  and  Btate,  Cbaries-  I  777. 
?*  L.  R.  A. 
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Me$sr$,  BnchaAt  FreemaA*  Sb  Porter, 

for  defendantB: 

A  township  is  DOt  a  TDaoicipal  corporation. 

1  Dill.  Mun.  Corp.  §§  12,  20;  Beach,  Pub. 
Corp.  §g  8-6;  15  Am.  &  Eng.  Enc.  Law, 
p.  062;  Hamilton  County  OomrB,  ▼.  MigheU,  7 
Ohio  8t.  109;  Finch  t.  Toledo  Bd.  of  Edu.  80 
Ohio^t.  87,  27  Am.  Rep.  414;  Asketo  ▼.  Hale 
Covnty,  64  Ala.  689,  25  Am.  Rep.  780;  Harri% 
T.  Sdiool  DiMt.  No  i^.  28  N.  fl.  61;  Fourth 
School  Ditt.  y.  Wood,  18  Mass.  192;  Riddle  t. 
Praprietort  of  Locke  4t  Canals,  7  Mass.  169.  5 
Am.  Dec.  85;  Beach  v.  I  cahy,  11  Kan.  28; 
Eikenherry  y.  Bazaar  Twp.  22  Kan.  561,81 
Am.  Rep.  198;  Marion  County  Comre.  y.  Rigge, 
84  Ean.  255;  Cooley,  Torts,  622:  Waliham  y. 
Semper,  56  111.  846,  8  Am.  Rep.  652;  Rue- 
eeU  y.  Devon  County,  2  T.  R.  671;  Atehieon  y. 
BarthoUno,  4  Kan.  124;  Freeland  y.  6t%Uman, 
49  Ean.  197. 

Astatateora  title  to  a  statute  is  to  be  so 
construed  as  to  give  seoaeand  meaning  to  eyery 
part 

Cooley.  Const  Lim.  70,  71. 

In  the  construction  of  a  statute  the  words 
'*  municipal  corporntton"  are  not  as  a  defini- 
tion, broad  enough  to  include  counties,  town- 
abips.  and  school  districts. 

Freeman  y.  BtiUman,  supra. 

The  Constitution  has  said  that  the  title  must 
be  an  index  to  the  law,  and  the  court  may  not 
sanction,  as  a  yalid  enactment,  any  part  of 
the  statute  to  which  the  finger  of  the  title  does 
not  point 

State  V.  Bnmn,  88  Ean.  890:  Re  Wood,  84 
Ean.  645:  StaU  y.  Banker^  d  M.  Mut.  Ben. 
Aeso.  28  Kan.  499;  Swayzev.  Brttton,  17  Ean. 
627:  Shepherd  y.  Helmers,  28  Ean.  505;  8edg 
wick  County  Oomrs.  y.  Bailey,  18  Ean.  600. 

The  orifjrtnal  bonds  yoted  in  aid  of  the 
Ness  Couniy  Sugar  Mill  Company  were  ab- 
solutely void. 

Bonds  Itoued  in  aid  of  a  priyate  enterprise 
are  inyalid. 

Central  Branch  U.  P.  R.  Co.  v.  Smith,  28 
Kan.  745;  Commercial  Nat.  Banky,  Tola,  2 
Dill.  858;  Alien  y.  Jay,  60  Me.  124.  11  Am. 
Kep.  185:  Oitizemf  8av.  Asso.  v.  Topeka,  8  Dill. 
376,87  U.  8.  20  Wall.  655,  £2  L.  ed.  455. 

Chapter  50,  Laws  1879.  even  if  it  applies  to 
townships,  does  not  authorize  the  issue  of 
nejrotlable  lionds.  or  bonds  such  as  thoae  set 
out  in  the  altematiye  writ 

The  powers  of  such  goyernmental  agencies 
as  counties,  townships,  and  school  districts 
are  more  strictly  construed  thau  in  the  case  of 
incorporated  municipalities.  It  is  settled  that 
this  class  of  corporations  baye  not  the  im- 
plied power  to  borrow  money  and  issue  ne- 
gotiable bonds.  Direct  legisiatiye  authority 
is  necessary. 

Claihome  County  y.  Brooks,  111  U.  8.  400- 
407.  28  L  ed.  470-472;  EiU  y.  Memphis,  184 
U.  8.  199.  88  L.  ed.  887;  Touny  y.  Clarendon 
Ticp.  182  U.  8.  840,  88  L.  ed.  856;  Selley  y.  Mi- 
lan, 127  U.  8. 189.  82  L.  ed.  77;  NashviOe  r. 
Bay,  86  U.  8.  19  Wall.  468,  22  L.  ed.  164; 
Brenham  y.  Qerman- American  Bank,  144  U. 
8.  178,  86  L.  ed.  890;  Barnett  y.  Benison,  145 
U.  S.  135,  86  L.  ed.  652:  MerHUv.  Moniicello, 
188  U.  8.  678,  84  L.  ed.  1069;  Anthony  y.  Jas- 
per County,  101  U.  8.  698,  25  L.  ed.  1005. 
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Johnston*  J.,  deliyered  the  opinion  of  the 
court: 

This  is  an  original  proceeding  in  mandamus 
to  compel  the  levy  of  a  tax  upon  the  property 
in  Forrester  township,  Ness  county,  for  the 
payment  of  interest  which  has  accrued  upon 
refunding  bonds  issued  by  the  township.  It 
appears  that  in  April,  188§.  the  township  voted 
$20,000  in  bonds,  payable  in  twenty  years,  and 
bearing  interest  at  7  per  cent  per  annum,  to 
aid  the  Ness  County  Suear-Mill  Company;  and. 
on  October  of  the  same  year,  they  were  re- 
funded in  bonds  running  thirty  years,  and 
bearing  interest  at  6  per  cent  per  annum,  in 
accordance  with  the  proyisioos  of  chapter  50  of 
the  Laws  of  1879.  Tiie  petition  alleges  thai 
the  refunding  bonds  were  negotiable^  payable 
to  bearer,  and  had  been  duly  registered  by  the 
auditor  of  the  state  of  Kansas," who  certified 
that  they  had  been  regularly  and  lesaily  is- 
sued, in  conformity  wim  the  laws  of  the  state. 
Default  has  been  made  in  the  payment  of  the 
interest,  and  the  local  authorities  aecline  to  levy 
a  tax,  claiming  that  the  original  bonds  were 
invalid,  because  they  were  issued  in  aid  of  a 
private  enterprise,  and  also  that  the  act  under 
which  they  were  issued  does  not  authorize  the 
issue  of  refunding  bonds  by  townships,  nor 
the  issue  of  negotiable  bonds,'  such  as  were  is- 
sued by  the  township,  in  any  case. 

The  questions  submitted  for  decision  are 
raised  on  a  motion  to  quash  the  alternative 
writ  and  the  first  is  that  the  title  of  the  act 
under  which  the  bonds  were  issued  is  not  broad 
enough  to  cover  the  provi<tioDs  authorizing  the 
refunding  of  township  indebtedness.  The 
title  is  as  follows:  '* An  Act  to  Enable  Coun- 
ties, Municipal  Corporations,  the  Boards  of  Ed- 
ucation of  Any  City  and  School  Districts  to 
Refund  Their  Indebtedness."  Express  author- 
ity is  given  in  the  body  of  the  act  for  refund- 
ing township  indebtedness.  Townships  are 
mentioned  in  connection  with  counties,  cities, 
and  school  districts  in  almost  every  section; 
and  the  provisions  of  the  act  apply  suhetan- 
tially  alike  to  each  municipality,  except  that 
townships  and  school  districts  cannot  refund 
their  debts  without  the  assent  of  the  voters, 
expressed  at  an  election  held  for  thp.t  purpose. 
It  was  the  manifest  purpose  of  the  legislature 
to  confer  authority  upon  townships  to  refund 
their  indebtedness,  and  the  question  for  deci- 
sion is  whether  the  general  term  '^municipal 
corporations/'  employed  in  the  title,  is  surti- 
ciently  broad  to  cover  those  provitdons.  In 
this  state,  each  organized  township  is  a  body 
politic  and  corporate,  with  power  to  make 
all  contracts  that  may  be  necessary  and 
convenient  for  the  exercise  of  its  corporate 
powers,  and,  in  its  proper  name,  may  sue  and 
be  sued.  A  township  is  generally  spoken  of 
as  a  municipality  or  municipal  corporation, 
but,  strictly  S|)ea1dng,  every  political  subdivi- 
sion of  the  state  organized  for  the  administra- 
tion of  civil  government  is  a  qu<i8i  corporation. 
In  this  respect  they  are  placed  on  the  same 
plane  as  counties  and  school  districts;  and  in 
this  court  in  determining  the  liability  of  this 
class  of  corporations  for  failure  to  perform 
some  corporate  duty,  or  for  the  neglect  or 
misfeasance  of  its  officers  and  agents,  it  has 
been  held  that  counties,  townships,  and  school 
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districts  are  not  municipal  corporatioDS  proper, 
and  that  their  liabilities  in  this  respect  are  not 
the  same  as  incorporated  cities,  towns,  and 
Tillages.  Beach  ▼.  Leahy,  11  K.an.  23;  Eiken- 
berry  y.  Bazaar  Twp.  22  Kan.  561,  81  Am. 
Rep.  198;  Marion  (Jounty  Gomrs,  v.  Riggs,  24 
Kan.  256;  Fredand  ▼.  StUlman,  49  Kan.  197. 
In  all  these  biases  and  for  the  purpose  of  deter- 
mining their  liabilities  and  powers,  the  distinc- 
tion between  municipal  corporations  proper 
and  other  public  corporations  has  been  made. 
In  the  broader  sense  and  in  common  usa^e, 
the  term  "municipal  corporations"  includes 
counties  and  townships.  All  public  corpora- 
tions, including  counties,  cities,  and  townships 
are  frequently  referred  to  as  "municipalities" 
and  "municipal  corporations,"  to  distinguish 
them  from  pnvate  corporations, and  ft  is  not  un- 
common to  find  them  so  designated  in  the  state 
and  Federal  courts,  and  in  the  published  re- 
ports of  their  decisions.  In  a  very  recent  case. 
Chief  Justice  Horton  referred  to  a  township  as 
"a  public  municipal  corporation;"  and  the 
same  language  is  employed  both  in  the  sylla- 
bus and  in  the  opinion.  RiUy  t.  Garfield 
Tiep,  64  Kan.  408.  In  16  Am.  &  Eng.  Enc. 
Law,  p.  968,  the  following  definition  is 
given:  "A  municipal  corporation,  in  its 
broader  sense,  is  a  body  politic,  such  as  a  state, 
and  each  of  the  governmental  subdivisions  of 
the  state,  such  as  counties,  parishes,  townships, 
hundreds.  New  England  'towns,'  and  school 
districts,  as  well  as  cities  and  incorporated 
towns,  villages,  and  boroughs.  Every  one 
of  these  is  properly  susceptible  of  the  general 
appellation."  Here,  then,  we  have  in  the 
title  a  term  which,  if  taken  in  the  broader 
sense  and  popular  signification,  would  include 
townships,  and  render  the  act  valid,  while,  if 
taken  in  the  more  restricted  and  technical 
sense,  it  would  render  it  invalid.  What  sense 
shall  be  imputed  to  the  legislature,  and  which 
interpretation  should  be  ^ven  to  the  term? 
No  one  can  doubt  that  the  legislature  intended 
to  make  a  title  broad  enough  to  cover  the 
provisions  of  the  act  with  reference  to  town- 
ships, and  this  is  the  more  apparent  from  the 
amendments  made  to  the  act  long  after  the 
passage  of  the  original  act,  and  after  large 
amounts  of  township  indebtedness  had  been 
refunded  under  its  provisions.  Laws  1891, 
chap.  168;  Laws  1898.  chap.  118.  The  ob- 
vious intention  of  the  legislature  is  entitled  to 
great  weight  in  determining  the  sufficient  of 
the  title.  In  Woodruf  v.  Baldwin,  28  Kan. 
494,  it  was  held  in  a  similar  case  to  be  more 
just  and  fair  to  say  that  the  legislature  used  the 
title  in  its  broadest  sense,— a  sense  broad 
enough  to  include  the  subject-matter  of  the 
act,— rather  than  to  apply  the  restricted  mean- 
ing, which  would  to  some  extent  defeat  the 
legislative  purpose.  The  same  view  was  taken 
in  Re  Pinkney,  47  Kan.  89.  There  a  term  was 
employed  in  the  title  to  an  act  which,  if  given 
the  broader  meaning,  would  uphold  the  act, 
while,  giving  it  the  narrower  and  perhaps  more 
common  meaning  would  render  it  invalid;  and 
it  was  held  that,  the  legislature  having  em- 
ploved  the  word  in  its  broadest  sense,  and  one 
which  fairly  covered  the  provision  aasailed, 
the  court  was  not  warranted  in  adopting  the 
narrower  meaning,  and  thus  holding  the  act 
invalid.     It  was  said  that  the  fact  that  general 
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terms  are  employed  in  the  title  does  not  ren- 
der it  objectionable  so  long  as  the  title  to  the 
act  is  such  that  neither  the  members  of   the 
legislature  nor  the  people  to  be  affected  are 
misled.     The  defendants  place  some  reliance 
upon  the  language  used  in  Freeland  v.  SUil- 
man,  wpra;  but  an  attentive  reading  of  tbe 
decision  shows  that  it  is  not  controlling.     In 
that  case  the  court  was  not  considering  tbe 
title  to  an  act,  but  was  endeavoring  to  ascer- 
tain tbe  intention  of  the  legislature,  and  from 
the   connection    in    which    "municipal    cor 
porations"  was  used  it  could  be  ret^dily  seen 
that    school   districts    were   not    within    tbe 
purpose  of   the  legislature   in   framing    tbe 
act.      Here   the    provisions  of   the   body  of 
the  act  in  question   show  beyond  cavil  that 
the   legislature   intended  to  authorize  town- 
ships to  refund  their  indebtedness;  and  tbe 
question  we  have  to  decide  is  whether  that  in- 
tention shall  be  thwarted  by  a  technical  inter- 
pretation of  the  title  to  the  act.    In  making 
the  distinction  between  tbe  different  kinds  of 
public  corporations,  it  is  common  to  lefer  to 
cities  as  municipal  corporations  proper.     This 
is  a  discriminating  expression  frequently  used 
by  the  courts  of  this  state,  and,  if  that  term 
had  been  employed  in  the  title,  there  would  be 
some  reason  for  the  strict  interpretation  for 
which  the  defendants  contend.    A  technical 
interpretation,  however,  has  never  been  applied 
in  this  state  to  the  titles  of  legislative  acts.    On 
the  other  hand,  it  has  been  consistentlv  held 
that   the  constitutional  limitation  should  not 
be  enforced  in  any  narrow  or  technical  spirit, 
but    should    be    liberally  interpreted,    with 
a  view  of  upholding  the  acts  of  the  legislature. 
It  has  been  regarded  to  be  tbe  duty  of  the 
court  to  view  the  acts  of  the  legislature  with 
great  respect,  and,  so  far  as  possible,  endeavor 
to  reconcile    and  sustain  them.     Illustrations 
of  liberal  interpretations  placed  upon  the  title 
of  the  acts  may  be  found  in  almost  «very  vol- 
ume of  our  decisions,  but  we  need  only  to  re- 
fer to  a  few  of  them.     Woodruff  v.  Bnldmn, 
ntpra;   Phil/pin    v.   MeCarty,  24   Kan.  893; 
Marion    County    Comrt,    v.    Harvey  County 
ComrB,  26  Kan.  181;   Cherokee  County  Comrg. 
V.  State,  86  Kan.  887;   Missouri  P.  R.  Co.  v. 
HarreUon,  44    Kan.  268;   State   v.  ^sA.  45 
Kan.  140;  Re  Pinkney,  47  Kan.  89;  State  v. 
LeieeUing,    61    Kan.    662:    Re   Sandere,    53 
Kan.  191,  28  L.  R.  A.  608;  Lynch  ▼.  Cham, 
65  Kan.  867;  Roaert  v.  MorriU,  Id.  787.    The 
act  has  been  in  force  for  more  than  seventeen 
years,  and,  upon  the  theory  that  the  title  was 
good  and  the  act  valid,  a  vast  number  of  the 
townships   of   the   state  have  issued  bonds, 
which  have  been  negotiated  in  the  money  mar- 
kets of  the  country,  and  accepted  as  valid  se- 
curities.    The  official  reports  show  that  the 
state  holds   a  considerable  amount  of   such 
bonds,  purchased  as  an  investment  of  tbe  per- 
manent school  and  other  funds.    The  validity 
of  the  act  is  assailed  here  for  the  first  time,  but 
we  think  the  scope  and  effect  of  the  series  of 
decisions  heretofore  cited  compel  us  to  hold 
that    the  term  "municipal    corporations."  as 
used  in  the  title  of  the  act,  should  be  inter- 
preted so  as  to  include  townships. 

We  are  unable  to  agree  with  the  contention 
that  the  refunding  bonds  are  non-negotiable.and 
that  in  the  hands  of  bona-fide  holders  they  are 
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subject  to  the  nme  detentes  as  would  have 
been   aTailable  against  the  immediate  paype. 
They  are  specifically  alleged  to  be  negotiable 
in  the  aliernative  writ,  are  negotiable  in  form, 
and  we  think  the  act  under  which  they  are  is- 
sued contains  no  restrictions  which  take  away 
the  attribute  of  negotiability,  or  except  them 
frooi  the  rulefl  commonly  applied  to  such  mu- 
nicipal securities.    Prior  to  the  enactment  of 
the  refunding  law  of  1879,  a  great  number  of 
special  acts  had  been  passed  to  refund  the  ac* 
crued  and  accruing  indebted ness  of  counties, 
cities,  townships,  and  school  districts.    It  was 
the  obvious  purpose  of  the  legislature  of  1879 
to    frame    a    generai    refunding  law,  which 
would  be  available  to  all  municipalities.    The 
act  provides  for  the  issuance  of  interest- bear- 
ing bonds,  with  coupons  attached,  to  run  for 
a  period  of  thirty  years  or  less;  the  bonds  and 
coupons  to  be  signed  by  the  o(]9cer  and  in  the 
ordinary  manner  m  which  municipal  bonds  are 
executed.     They  are  requireti  to  be  issued  in 
denominations  from  $100  to  $1,000,  payable 
at  a  place  to  be   designated   upon    the   face 
thereof,  and  to  contain  a  recital  of  the  act  un- 
der which  they  are  issued.     Where  authority 
is  given  to  a  municipality  to  issue  bonds  of 
this  character,  without  restriction  as  to  nego- 
tiability, there  is  a  fair  implication  that  nego- 
tiable bonds  are  to  be  issued.    The  provisions 
of  this  act  in  respect  to  the  character  of  the 
bonds  to  he  issued  are  substantially  the  same 
as  those  of  the  numerous  refunding  acts  of 
Kansas,  and  the  bonds  that  have  been  issued 
under  them  have  been  regarded  as  negotiable 
by  the  people  of  the  state,  and  have  been  so 
accepted  in    the   commercial   world.      This 
question     was   recentlv    before   the   United 
States  circuit   court  of   appeals,  and  it  was 
held    that   the   objection   that   the   act   did 
not  authorize  the  issue  of  negotiable  bonds  was 
untenable.    Sanborn,  J.,  in  pronouncing  the 
judgment  of  the  court,  said  that  "the  act  un- 
der consideration  in  this  case  authorized  this 
township  to  'issue  new  bonds,'  without  any  re- 
striction as  to  their  negotiability.    This  grant 
of  power  to  a  municipal  body  to  issue  bonds 
must  be  interpreted  to  give  thai  body  power  to 
issue  municipal  bonds  in  the  usual  form  of 
such   securities.    The  usual — nay.  it  may  al- 
most be  said  the  universal — ^form  of  such  se- 
curities la  that  of  a  negotiable  bond  payable  to 
bearer;  and,  in  our  opinion,  it  was  bonds  in 
this  form,  and  in  no  other,  that  the  legislature 
of  Kansas  had  in  mind  and  intended  to  give 
Ibis   township   power   to   issue  by  this  act. 
OadiOae  v.  Woomncket  Inst,  for  8ai>.  7  C.  C. 
A..  574,  58  Fed.  Rep.  985, 16  U.  8.  App.  545; 
A$hfey  V.  PieMuelde  County  Supers.  SO.  C.  A. 
455.  60  Fed.  Rep.  55,  16  U.  8.  App.  656."  West 
Pains  Twp.  V.  8affe,  16  C.  C.  A.  553.  69  Fed. 
Rep.  948.    In  the  same  connection,  that  court 
beld,  and  we  think  correctly,  that  the  provi- 
sion that  new  bonds  should  he  issued  to  the 
bolder  of  the  old  indebtedness  does  not  require 
that  he  shall  be  named  as  payee  in  the  bonds, 
and  is  not  to  be  interpreted  as  a  restriction 
upon  the  negotiable  character  of  the  bonds  is- 
sued.   The  issue  and  delivery  of  the  bonds 
payable  to  bearer,  which  is  the  usual  method 
ctnpioyed,  would  seem  to  be  a  full  compliance 
with  that  provision  of  the  statute.    Its  main 
pvffpose  was  to  require  the  officers  to  deal  di- 
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rectly  with  the  holder  of  the  indebtedness,  so 
that  no  refunding  bonds  should  be  issued  un- 
til the  old  indebtedness  was  delivered  up  for 
cancelation.  It  is  signiflcant,  too,  that  the 
amendatory  act  of  1891,  passed  twelve  years 
after  the  original  act.  distinctly  provides  for 
the  sale  of  the  refunding  bonds,  and  restricts 
the  municipal  authorities  from  negotiating 
such  lx>nds  at  less  than  par,  or  at  a  higher  rate 
of  interest  than  6  per  cent  per  annum.  This 
provision  goes  upon  the  theory  that  the  bonds 
are  negotiable,  and,  in  a  certain  sense,  is  a  legis- 
lative interpretation  of  that  part  of  the  act. 
Neither  can  we  see  that  the  provision  requir- 
ing *t  he  county  clerk  to  keep  a  record  of  the 
refunding  proceedings,  showing  the  character 
of  the  refunding  bonds,  and  the  persons  who 
surrendered  the  old  and  received  the  new  form 
of  indebtedness,  indicates  a  legislative  purpose 
to  restrict  the  negotiable  character  of  the  se- 
curities to  be  issued.  It  Is  no  more  than  the 
ordinary  record  which  officers  are  required  to 
keep  of  important  business  concerns,  and  is 
but  a  repetition  of  what  already  appears  in  the 
records  of  the  township. 
TAe  peremptory  writ  will  be  allowed, 

Martin*  Ch.  J.,  concurring  specially: 
I  entertain  much  doubt  of  the  correctness  of 
the  decision  of  the  majority  as  expressed  in 
the  first  point  of  the  syllabus.  Heretofore  the 
distinction  between  municipal  corporations 
and  quasi  corporations  has  always  been  main- 
tained by  this  court.  Bench  v.  Leahy,  11  Kan. 
28,  28,  29;  Eikenberry  v.  Bataar  Twp.  22  Kan. 
55$,  561,  81  Am.  Rep.  198:  Marioa  County 
Oomrs,  V.  Biggs,  24  Kan.  255, 258;  Freeland  v. 
Stillman,  49  Kan.  197.  207.  The  title  of 
this  act  Is  restrictive;  and  following  the 
plain  course  of  reasoning  pursued  b^  Jus- 
tice Johnston  in  Fredand  v.  Sttllman, 
supra,  it  would  seem  that  the  inclusion 
in  the  title  of  certain  quasi  corporations  is  in- 
consistent with  the  contention  tbat  another 
class  of  the  same  kind  not  mentioned  is  in- 
cluded in  the  phrase  ''municipal  corporations. '* 
An  act  of  the  legislature  should  not,  however, 
be  held  unconstitutional  upon  a  mere  doubt, 
but  only  when  it  cannot  be  supported  upon 
anv  fair  and  legitimate  line  of  argument;  and 
this  consideration  is  strengthened  by  the  long 
time  that  this  act  has  remained  unchallenged 
on  our  s'atute  books,  and  the  important  rights 
supposed  to  have  accrued  under  it,  and  which 
should  not  be  disturbed  except  for  weighty 
reasons.  I  am  therefore  constrained  to  yield 
my  assent,  although  other  statutes  have  been, 
upon  slighter  grounds,  condemned  by  this 
court  as  enacted  in  violation  of  g  16  of  article 
2  of  the  Constitution. 

On  the  second  point  of  the  syllabus  I  fully 
concur: 

Allen*  J.,  dissenting: 

I  concur  in  holding  the  title  of  the  act  suffi- 
cient to  include  municipal  townships,  but  dis- 
sent from  the  proposition  that  the  act  of  1879 
authorizes  the  issuance  of  negotiable  bonds. 
Neither  the  word  "negotiable"  nor  any  of  its 
svnonyms  are  to  be  found  in  tbe  act.  The 
right  of  the  plaintiff  to  recover  in  this  case  de- 
pends entirely  on  the  negotiability  of  the 
Donds,  there  being  no  contention  that  the  origi- 
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Mil  boDdfl  issued  is  aid  of  the  sugar-mill  com- 
pany were  valid.  The  rul<^  of  law  rendering 
the  private  maker  of  negotiable  paper  liable 
for  the  full  face  of  it  in  the  bands  of  a  bona 
fide  purchaser  for  value,  even  though  he  in 
fact  received  no  consideration  for  its  ezecutioo, 
is  often  exceedingly  harsh,  and  is  frequently 
invoked  td  perpetrate  a  fraud.  It  is  still  more 
harsh  to  impose  a  burden  on  the  taxpayers, 
who  have  taken  no  part  in  the  execution  of 
written  instruments,  to  pay  for  that  for  which 
they  have  received  no  benefit  in  return;  and  the 
courts  have  generally  held  that  to  authorize 
public  officers  to  execute  negotiable  instru- 
ments in  the  name  of  a  township  or  other'  po- 
litical subdivision  of  the  state,  and  thereby 
impose  on  the  public  a  burden  of  debt  wrong- 
fully and  illegally,  and  without  benefit  to  the 
public,  there  must  be  explicit  legislative  au- 
thority. In  the  case  of  Merrill  v.  Mantieeflo, 
188  tJ.  8.  678.  84  L.  ed.  1069,  Mr.  Justice 
Lamor,  in  delivering  the  opinion  of  the  court, 
quotes  with  approval  the  language  of  Chan- 
cellor Kent,  as  follows:  "The  modern  doc- 
trine is,  to  consider  corporations  as  having 
such  powers  as  are  specifically  granted  by  the 
act  of  incorporation,  or  as  are  necessary  for  the 
purpose  of  carrying  into  effect  the  powers  ex- 
pressly granted,  and  as  not  having  any  other. 
The  Supreme  Court  of  the  United  States  de- 
clared this  obvious  doctrine,  and  it  has  been 
repeated  in  the  decisions  of  the  state  courts. 
.  .  .  Ab  corporations  are  the  mere  creatures  of 
law,  established  for  special  purposes,  and  derive 
all  their  powers  from  the  acts  creating  them, 
it  is  perfectly  Just  and  proper  that  they  should 
be  obliged  strictly  to  show  their  authority  for 
the  business  they  assume,  and  be  confined  in 
their  operations  to  the  mode,  and  manner,  and 
subject-matter  prescribed.**  la  Bill  v,  MemphU, 
184  U.  B.  198,  88  L.  ed.  887,  Mr.  Justice  Field 
said:  "The  inability  of  municipal  corpora- 
tions to  issue  negotiable  paper  for  their  in- 
debtedness, however  incurred,  unless  authority 
for  that  purpose  is  expressly  given  or  neces- 
sarily implied  for  the  execution  of  other  ex- 
press powers,  has  been  affirmed  in  repeated 
decisions  of  this  court''  *And  in  Brenfiam  v. 
German-American  Bank,  144  U.  8. 178,  86  L. 
ed.  890.  it  was  held:  '*Powerin  a  municipal 
corporation  to  borrow  money  not  being  nuga- 
tory, although  unaccompanied  by  the  power 
10  issue  negotiable  bonds  therefor,  it  is  easy  for 
the  legislature  to  confer  upon  the  municipality 
the  power  to  Issue  such  bonds;  and,  under  the 
well-settled  rule  that  any  doubt  as  to  the  exist- 


ence of  such  power  ought  to  be  determined 
against  its  existence,  it  ought  not  to  be  held  to 
exist  in  the  present  case. "  See  also  the  dissent- 
ing opinion  of  Judge  Caldwell  in  the  ca««  of 
Weet  Plaine  Twp.  v.  Sage.  16  C.  C.  A.  553,  69 
Fed.  Rep.  952,  cited  in  support  of  the  opinion 
of  the  court  in  this  case. 

The  act  does  not  expressly  authorise  nego- 
tiable bonds  to  be  issued.  What  neceaaity, 
then,  requires  the  court,  br  construction  and 
implication,  to  confer  such  power?  Are  nol 
purchasers  fairly  dealt  with  if  they  are  allowed 
to  collect  bondsVight fully  and  lawfully  issued? 
What  necessity  is  there  for  going  further,  and 
Baying  that  the  law  implies  power,  as  was  at- 
tempted in  this  case,  to  create  a  debt  without 
lawful  consideration?  There  is  much  in  the 
net  indicating  that  the  legislature  did  not  iu 
tend  that  negotiable  bonds  should  be  issued 
and  placed  on  the  market,  imposing  an  abso 
lute  liability,  whether  with  or  without  a  valid 
consideration.  The  bonds  are  to  be  issued 
only  to  the  holder  of  the  prior  indebtedness,  in 
pursuance  of  a  compromise  agreed  on,  and  on 
the  delivery  and  cancelation  of  the  evidences 
of  the  prior  debt.  He,  of  course,  has  full 
knowledge  of  everything  affecting  the  validity 
of  the  bonds.  It  is  with  him,  and  him  alone, 
that  the  township  deals  in  making  the  ex- 
change. A  purchaser  from  him,  of  course, 
might  not  have  full  knowledge  concerning  the 
original  transaction,  but  $  4  of  the  act  requires 
the  county  clerk  to  keep  a  record  of  all  bonds 
issued  in"  the  county  under  the  act,  showing 
the  date,  number,  and  amount  thereof,  to 
whom,  and  on  what  account  issued,  and  re- 
quires also  a  register  of  the  number,  amount. 
and  date  of  issue  of  the  canceled  ohllrations. 
From  these  records  and  the  inquiries  they  sug- 
gest, a  purchaser  might  readily  ascertain 
whether  the  refunding  lS)nds  were  issued  for  a 
valid  indebtedness  or  not.  He  who  invests  his 
money  in  such  securities  ought  to  have  a  mo- 
tive for  inquiring  into  the  reason  for  the  issu- 
ance of  them.  The  attention  of  the  taxpayers 
is  not  challenired  to  the  transaction,  and  no 
good  reason  exists  for  holding  them  to  the  ex- 
ercise of  diligence  in  protecting  their  rights 
They  are  not  parties  in  any  sense  to  the  trans- 
action between  the  original  payee  of  the  bonds 
and  the  purchaser  from  him.  A  debt  of  the 
taxpayers  ought  not  to  be  created  by  a  ttansac 
tion  between  strangers  merely  because  one  of 
them  advances  his  money  in  reliance  on  bis 
own  ignorance  concerning  the  consideration  of 
the  securities  he  purchases. 
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George  S.  TILLING  IT  A  ST,  Madison  County 
Treasurer,  liespt.. 


V. 


J.  Herman  MERRILL  ei  al.,  AppU, 

(151 N.  T.  138.) 

▲  supervisor  is  liable  on  gri^nnds  of  pub- 
lic policy  for  public  mooey  lost  by  ttie  failure 


of  a  firm  of  private  bankers  with  whom  he  had 
deposited  it,  although  he  acted  to  ffood  faith  and 
without  negligence. 

{QraVn  •T.,  dissentsj 

(December  t  UBl) 

APPEAL  by  defendants  from  a  Judgment  of 
the  General  Term  of  the  Supreme  Court, 


Note. —As  to  Itability  on  offloial  bonds  for  loss  of 
money  by  bank  failure,  see  note  to  Wilson  v.  Peo- 
pie,  Pueblo  fr  A.  Y.  B.  Co.,  (Oolo.)  &  L.  it.  A.  448: 
also  State,  Overton  County,  v.  Oopeland  (Tenn.)  31 

84  L.  R  A. 


L.  R.  A.  844;  Eairchild  v.  Hedires  (Wash.)  81  L.  R.  A. 
851;  Bush  v.  Johnson  County  (Nel>.)  tt  L.  B.  A.  SB: 
and  Allibone  v.  Ames  (S.  D.)  83  L.  B.  A.  685. 


1890. 
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Fourth  Departinetjt,  anirmtDi;  a  Judgmeot  of 
the  Madieon  County  Circuit  in  favor  of  plain- 
tiffin  an  action  upon  a  supervisor's  bond  tore- 
tover  public  money  loat  by  him  through  a  bank 
failure.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr,  Henry  B.  Coinan»  for  appellants: 

The  defendant,  Merrill,  was  liabje  only  as 
a  bailee  for  ordinary  care  and  prudence,  and 
tiie  plaintiff  was  not  entitled  to  a  recovery 
without  establishing  negligence  or  bad  faitii. 

Lanev.  OotUm,  1  Ld.  Raym.  646;  WM^ld 
Y,  Ijord  Le  Despeneer,  2  uowp.  754;  Aloanp 
County  Supers,  y.  Dorr,  25  Wend.  440;  People, 
JS'aah,  V.  FauOcMr,  107  N.  T.  477;  19  Am,  & 
£ng.  Enc.  Law.  p.  481:  24  Am.  &  En^^.  Enc. 
Law.  pp.  885,  888;  Story.  Bailm.  §§^  180,  620; 
2  Kent,  Com.  Holmes'  ed.  827;  United  Siatee 
▼.  Thomas.  82  U.  8.  15  Wall.  887,  21  L.  ed.  89; 
Peek  V.  James,  8  Head.  75;  Cumberland  County 
V.  PenneU,  69  Me.  857,  81  Am.  Rep.  284; 
United  Slates  v.  Adams,  24  Fed.  Rep.  848: 
State  y.  Houston,  78  Ala.  576,  56  Am.  Rep.  59, 
88  Ala.  861;  Houahtoa  y.  Freeland,  26  GFrant, 
Ch.  (U.  (\)600:  York  County  v.  Watson,  15  S. 
C.  1.  40  Am.  Kep.  675;  Tu>itfy  y.  Bpuser,  7  S. 
C.  N.  8.  153;  Wilson  v.  People,  Pueblo  db  A. 
V.  li.  Co.,  19  Colo.  199,  22  L.  R.  A.  449. 

It  is  no  longer  the  law  of  the  United  States 
courts  that  a  public  otflcer  is  an  insurer  of  the 
public  moneys  which  come  to  his  otficial  cus- 
tody. 

United  States  y.  Thomas,  supra. 

There  is  nothing  in  the  language  of  the  stat- 
utes which  indicates  an  intention  on  the  part 
of  the  legislature  to  impose  a  more  stringent 
liability  than  that  of  the  common  law. 

i^ev.  Stat.  8th  ed.  p.  1288. 

The  cases  in  the  United  States  Supreme 
Court  which  bold  receivers  and  collectors  of 
public  moneys  to  a  more  stringent  liability  than 
that  imposea  by  the  common  law  are  largely 
baFed  upon  the  ground  that  the  United  States 
statutes  have  imposed  the  larger  liability  and 
responsibility. 

United  States  v.  Thomas,  supra. 

There  are  a  few  cases  in  this  state  in  which 
it  has  been  held  that  a  certain  class  of  public 
oflScers  are  liable  as  debtors  or  insurers  for  the 
public  moneys  coming  to  their  hands. 

Muz2y  y.  Shattuek,  1  Denio,  288;  Looney  y. 
Hughes,  26  N.  Y.  514:  Fake  v.  WhippU,  89  N. 
Y.  894;  Bradleu  v.  Ward,  58  N.  Y.  401. 

These  are  all  cases  of  town  collectors,  and 
the  decisions  were  put  upon  the  ground  that 
the  torms  of  the  statute  make  the  collector  an 
absolute  debtor  for  the  money,  even  t>efore  he 
has  received  a  dollar  of  it. 

People,  Hash,  v.  Faulkner,  107  N.  Y.  487. 

An  official  bond  neither  adds  to  nor  dimin- 
ishes the  liability  of  the  officer.  It  is  simply 
a  security  that  he  will  faithfully  perform  ^tbe 
duties  of  his  office,  and  not  a  contract  impos- 
ioe  additional  duties  or  liabilities. 

People,  Nash,  y.  Faulkner,  107  N.  Y.  489; 
WiUon  v.  Peoj^,  Pueblo  A  A.   V.  R.  Co.,  19 
Colo.  199,  22  L.  R.  A.  449;  United  Slates  v. 
Thomas,  82  U.  S.  15  Wall.  837, 21  L.  ed.  89. 

Public  policy,  in  th'  state,  at  this  time,  does 
not  require  that  public  officers  be  held  to  a 
more  strinecnt  rule  of  responsibility  than  that 
of  the  common  taw. 

Pefyple,  Nash,  v.  Faulkner.  107  N.  Y,  477.     I 
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No  prudent  business  man,  in  the  latter  part 
of  the  nineteenth  century,  carries  $2,000  around 
with  him  in  his  pocket  bj  day,  or  sleeps  with 
it  under  his  pillow  at  night.  He  places  it  in 
some  bank  in  which  he  has  confidence,  and,  as 
he  has  occasion  to  use  it,  checks  it  out. 

In  case  of  a  special  depositor  without  com- 
pensation, the  bank  is  merely  the  bailee  of  the 
depositor,  and  is  bound  only  for  slight  care, 
and  responsible  only  for  gross  negligence. 

Pattison  y.  Syracuse  NaL  Bank,  80  N.  Y 
82.  86  Am.  Rep.  682. 

Even  had  he  compensated  the  bank  for  its 
care  of  the  property,  it  would  still  have  been 
only  a  bailee  and  liable  only  for  ordinary  care 
and  prudence — a  much  less  stringent  liability 
than  it  assumed  when  he  made  a  general  de- 
Dosit 

Story,  Bailm.  9th  ed.  $'898;  Second  Nat. 
Bank  y.  Ocean  Nat.  Bank.  11  Blatohl  862. 

The  bank  being  in  good  standing  and  credit 
be  had  a  right  to  assume  that  the  money  would 
be  forthcoming  when  demanded,  but  he  had 
no  right  to  assume  that  it  might  not  be  robbed 
or  destroyed  by  fire,  or  his  special  deposit 
otherwise  lost  without  gross  negligence  on  the 
part  of  the  bank;  in  either  of  which  eyents, 
he  could  not  have  recovered  from  the  bank. 

Commercial  Sank  y.  Hughes.  17  Wend.  94; 
Curtis  y.  Leavitt,  15  N.  Y.  9;  j^Etna  Nat.  Bank 
V.  Fourth  Nat.  Bank,  46  N.  Y.  82, 7  Am.  Rep. 
£14. 

Jfr.  Joseph  Mason«  with  Mr.  John  E. 
Smith,  for  respondent: 

Upon  the  receipt  of  the  school  moneys  by 
the  defendant  he  became  the  debtor  of  the 
town  in  the  sum  so  received  by  him. 

Mu2^  v.  Sliattvek,  1  Demo.  233;  Fake  v. 
Whipple,  89  N.  Y.  894. 

The  supervisor  of  the  town  as  it  respects 
these  school  moneys,  being  the  debtor  of  the 
town,  such  indebtedness  can  only  be  discharged 
bv  the  payment  of  the  money  upon  the  orders 
of  trustees  for  teachers'  wages  and  library  pur- 
poses, and  the  payment  of  the  balance  in  his 
bands,  if  any,  to  his  successor. 

Albany  County  Supers,  v.  Dorr,  25  Wend. 
440,  is  not  the  law  of  this  state  to-day. 

United  States  y.  Prescott,  44  U.  S.  8  How. 
578,  11  L.  ed.  784;  Boyden  y.  United  States,  80 
U.  8.  18  Wall.  21,  20  L.  ed.  529;  Pins  Island 
Bd.  of  Bdu.  y.  JeireU,  44  Minn.  427:  Taylor 
Diet,  Tujp.  y.  Morton,  87  Iowa,  550;  Thompson 
y.  Township  Sixteen,  80  111.  99;  Halbert  v. 
State,  Martin  County  Oomrs..  22  Ind.  125; 
Hennepin  County  Comrs.  v.  Jones,  18  Minn. 
199;  J^erson  County  Comrs.  y.  Lineberger,  8 
Mont.  281.  85  Am.  Rep  462;  Morbeck  y.  StaU, 
Jackson  Twp.,  28  Ind.  86;  Rock  v.  Stinger,  86 
Ind.  846;  Union  Diet.  Twp.  v.  Smith,  89  Iowa. 
9.  18  Am.  Rep.  39;  Hancock  v.  Hazzard,  12 
Gush.  112;  Redwood  County  Comrs.  y.  Tower, 
28  Minn.  45;  State  v.  Nevin,  19  Ney.  162; 
State,  Wyandot  County,  v.  Harper,  6  Ohio  St. 
607,  67  Am.  Dec.  363;  New  Providence  v.  Mc 
Eachron,  88  N.  J.  L.  339;  State,  Bladen 
County  Comrs.,  y.  Clarke,  78  N.  C.  265;  Com. 
y.  Comly,  8  Pa.  372. 

His  liability  rests  upon  the  conditions  of  his 
bond;  and  if  by  them  he  is  required  to  do  an 
act  which  without  his  fault  becomes  impos- 
sible on  account  of  anything  occurring  subse- 
Quent  to  the  contract,  he  will  not  be  released. 
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Pine  Mand  Bd.  cf  Edu.  v.  Jefjoell,  Taylor 
Diit,  Ttop,  ▼.  Morton,  Thompson  y.  Township 
Sixteen,  Hennepin  County  Comrs.  v.  Jones, 
Jefferson  County  Comrs,  v.  Lin^berger,  Morbeek 
7.  Stiite,  Jackson  Ticp,,  Bock  y.  Stinger,  Union 
Dist,  Ttpp.  .y.  Smith,  Hancock  v.  Haezard, 
State  y.  Jfevin,  State,  Wyandot  County,  v.  Har- 
per, Neu)  Providence  y.  McEachron,  and  State, 
Bladen  County  Comrs,,  v.  Clarke,  supra. 

The  loss  of  the  money  in  question  by  reason 
of  the  insolvency  of  E.  C.  Stark  &  Co.,  private 
bankers,  with  whom  the  defendant,  Merrill, 
deposited  the  same  as  a  general  deposit, 
thereby  mnking  binoself  their  creditor,  is  no 
defense  to  this  action. 

State,  The  Township,  y.  Powell,  67  Mo.  895, 
29  Am.  Rep.  612;  Ward  y  Colfax  County 
i^chool  Dist,  No.  16,  10  Neb.  298,  85  Am.  Rep. 
477;  r^vyry  v.  PoUc  County,  61  Iowa,  50,  88 
Am.  Rep.  114;  Wilson  v.  Wicliita  County,  67 
Tex.  647;  Perley  v.  Muskegon  County,  82  Mich. 
182,  20  Am.  Rep.  687;  ^ason  v.  Directors  of 
Poor,  126  Pa.  445;  HaH  v.  Pittsburgh  Guar- 
dians of  Poor,  81*  Pa.  466;  Ornro  Supers,  v. 
Kaime,  89  Wis.  468;  State,  Mims&ippi  County, 
y.  Moore,  74  Mo.  418,  41  Am.  Rep.  822;  United 
States  V.  Morgan,  62  U.  8.  11  How.  154.  18  L. 
ed.  648;  United  States  y.  Das/tiell,  71  U.  8.  4 
Wall.  182,  18  L.  ed.  819;  United  States  v. 
Eeehler,  76  U.  8.  9  Wall.  88,  19  L.  ed.  674; 
Boyden  v.  United  States,  80  U.  S.  18  Wall.  17, 
20  L.  ed.  581 ;  Bevans  y.  United  States,  80  U.  8. 
18  Wall.  66,  20  L.  ed.  581;  United  States  y. 
Thomas,  82  U.  8.  16  Wall.  887,  21  L.  ed.  89; 
PamOine  y.  Jane,  Aleyn,  26;  Ford  y.  Cotes- 
worth,  L.  R.  4  Q.  B.  184. 

The  courts  of  many  of  the  states  have  fol- 
lowed the  rule  herein  contended  for,  with  re- 
spect to  the  liability  of  the  sureties  of  an  officer 
for  monev  lost  or  stolen,  or  of  which  he  was 
robbed  while  it  was  in  his  bands. 

Halbert  y.  State,  Martin  County  Comrs.,  22 
Ind.  125;  Morbeek  v.  State,  Jackson  Twp,,  28 
Ind.  86:  Bock  y.  Stinger,  86  Ind.  846:  Taylor 
Dist.  Twp.  y.  Morton,  87  Iowa,  550;  Hancock 
v.  Hazzard,  12  Cush.  112;  Bedwood  County 
Comrs,  y.  Tower,  28  Minn.  46;  PineldandBd, 
of  Edu,  y.  JeweU,  44  Minn.  427;  State,  Miss- 
issippi County,  y.  Moore,  74  Mo.  418,  41  Am. 
Rep.  822;  Jefferson  County  Comrs,  y.  Line- 
berfjer,  8  Mont  281,  86  Am.  Rep.  462;  StaU  y. 
yevin,  19  Nev.  162;  New  Providence  y.  Me- 
Eachron,  88  N.  J.  L.  889;  SPite,  Wyandot 
County,  y.  Harper,  6  Ohio  St.  607,  67  Am. 
Dec.  363;  Com,  v.  Oomly,  8  Pa.  872. 

The  state  of  North  Carolina  even  refuses 
to  Acknowledge  an  exception  from  the  act  of 
God  or  a  public  enemy. 

State,  Bladen  County  Comrs,,  y.  Clarke,  78 
N.  C.  255. 

And  a  territorial  mling  holds  that  the  sure- 
ties are  liable  although  the  officer  was  mur- 
dered as  well  as  robbed. 

United  States  v.  Watts,  1  N.  M.  658. 

Where  a  statute  exempted  an  officer  and  his 
sureties  from  any  loss  arising  from  "irresistible 
superhuman  cause"  it  was  held  that  an  acci- 
dental fire  not  caused  by  lightning,  whereby 
the  money  was  destroyed*,  was  not  within  the 
statutory  exemption. 

Clay  County  v.  Simonsen,  1  Dak.  403;  Union 
Dist.  Iwp.  y.  Smith,  89  Iowa,  9,  18  Am. 
Rep.  89. 
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Where  public  money  has  been  deposited  by 
an  officer  in  a  bank,  and  is  lost  by  the  failure 
of  the  bank,.the  officer  and  his  sureties  are  lia- 
ble for  ihe  money  although  the  bank  was  then 
in  good  credit,  and  the  omoer  was  not  charge- 
able with  want  of  care. 

Ijowry  y.  Polk  County,  61  Iowa,  60,  88  Am. 
Rep.  114;  Psrley  v,  Muskegon  County,  32  Mich. 
182,  20  Am.  Rep.  637;  StaU,  The  Township,  v. 
towetl,  67  Mo.  895,  29  Am.  Rep.  512;  Harens 
y.  Lathene,  75  N.  C.  505;  HaH  y.  Pittsburgh 
Guardians  of  Poor,  81*  Pa.  466;  Nason  y.  Di- 
rectors of  Poor,  126  Pa.  445;  Wilson  v.  Wichita 
County,  67  Tex.  647;  Omro  Supers,  v.  Kaime. 
89  Wis.  468:  Ward  y.  Colfax  County  School 
Dist.  No.  15,  10  Neb.  298,  86  Am.  Rep,  477. 

The  obligation  assumed  by  the  officer  is  in 
mosi  instances  fixed  by  the  terms  of  the  statute 
providing  for  the  office,  or  by  the  terms  of  bis 
official  bond,  under  which  he  is  not  regarded 
as  a  bailee,  and  his  obligation  to  keep  it  safely 
is  deemed  absolute  and  without  condition  to 
be  discharged  only  by  payment. 

19  .^m.  &  Eng.  £nc.  Law,  481;  State  v. 
Peck,  68  Me,    123;  Seio   Bd.  of  Edu.  v.    Me 
Landsb^rovgh,  86  Ohio  St  227,  88  Am.  Rep 
682;  Mount  v.  StaU,  Eiehey,  90  Ind.  29.  46 
Am.  Rep.  192. 

The  supervisor  should  be  held  to  a  strict  ac- 
countability. He  should  exercise  the  highest 
degree  of  yigilanoe. 

UniUd  States  v.  PresooU,  44  U.  8.  8  How. 
578,  11  L.  ed.  734;  StaU  v.  Houston,  78  Ala. 
576,  66  Am.  Rep.  59;  United  States  v.  nomas, 
82  U.  8.  15  Wall  387,  21  L.  ed.  89;  Peek  v. 
James,  8  Head,  75. 

Bartlettt  J.,  delivered  the  opinion  of  the 
court: 

The  defendant  Merrill,  wLile  supervisor  of 
the  town  of  8tockbridge  in  the  county  of  Mad- 
ison, deposited  with  a  firm  of  private  bankers, 
to  his  credit  as  supervisor,  certain  of  the  pub- 
lic moneys  in  bis  hands.  The  banking  firm 
afterwards  failed  and  the  money  was  totally 
lost.  This  action  was  brought  by  the  county 
treasurer  to  recover  the  money  of  Merrill  and 
his  bondsmen,  upon  the  theory  that  Merrill,  on 
receiving  the  money,  became  the  debtor  of  the 
county,  and  that  the  deposit  of  the  same  was 
at  his  own  risk.  The  trial  judge  found  that 
Merrill  acted  in  good  faith  and  without  nefdi- 
gence  in  all  that  he  did  in  the  premisva  Un- 
der these  circumstances  the  learned  counsel  for 
the  defendants  has  urged,  with  much  earnest- 
ness and  ability,  that  a  supervisor  rests  ander 
the  common-law  liabiliu,  whereby  he  was 
bound  to  Exercise  good  faith  and  reasonable 
diligence  in  the  discharge  of  his  dutiea,  and  Is 
not  responsible  for  any  loss  of  money  which 
came  to  bis  officii  custody,  occurring  without 
fault  on  bis  part;  that  proof  of  the  failure  of 
the  banlcinj?  firm,  where  he  had  deposited  the 
money  in  good  faith  and  without  negligence, 
is  a  complete  defense  to  this  action.  Tlie  trial 
Judge  and  general  term  have  found  against  the 
defendants,  and  it  remains  for  this  court  to  de- 
termine which  measure  of  liability  is  to  be  ap- 
plied to  a  supervisor  under  the  circumstances 
stated. 

The  question  is  an  open  one  in  this  state,  and, 
as  tt)e  case  at  bar  presents  a  claim  against  a 
supervisor  who  acted  in  good  faith  and  with- 
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out  Degligenoe.  we  are  permitted  to  consider 
and  decide  this  appeal  upop  general  principles, 
and  in  the  light  of  public  policy.  It  is  rather 
remarkable  that,  in  a  great  business  state  like 
New  York,  this  question  should  not  have  been 
decided  long  since  by  the  court  of  last  resort. 
In  1841  the  case  of  Albany  County  Supers,  v. 
Dorr,  26  Wend.  440.  came  before  the  supreme 
(x>urt,  composed  of  Chief  Justice  Nelson  and 
Justices  Bronsoo  and  Co  wen.  Dorr  was  county 
treasurer,  and  had  given  a  bond  to  faithfully 
execute  the  duties  of  his  ofSce,  and  pay  accord- 
ing to  law  all  moneys.  The  declaration  was 
CD  the  bond,  alleging  breaches  in  not  paying 
over,  and  in  not  accounting.  Dorr  pleaded 
that  the  identical  money  received  by  him  wks 
stulen  from  bis  office  without  negligence  on  bis 
part.  To  this  plea  the  plaintiflF  demurred. 
Chief  Justice  Nelson,  delivering  the  opinion  of 
the  court,  stated  that  the  question  was  ''whether 
an  officer  concerned  in  the  receipt  and  disburse- 
ment of  the  public  funds  is  an  insurer  of  the 
name,  ex  tirtute  officii,  whilst  they  necessarily 
remain  in  his  custody."  He  then  stated  that 
'*  the  principle  was  decided  in  favor  of  the  de- 
fendant, in  Lane  v.  Cotton,  1  Ld.  Raym.  646, 
and  subsequently  confirmed  in  Whitfield  v. 
Ijord  Le  De^pencer,  2  Cowp.  754,  and  is  in  con- 
formity with  the  general  rule  of  daily  applica- 
tion, that  in  order  to  subject  the  officer  it  is 
necessary  to  prove  misconduct  or  neglect  in 
the  execution  of  bis  duties."  Justices  Bronson 
and  Cowen  concurred.  An  appeal  was  taken 
to  the  court  of  errors,  and  that  court  equally 
divided  upon  the  question,  the  effect  of  which 
was  to  affirm  the  Judgment  below,  and  the  case 
stands  with  no  more  force  as  a  precedent  than 
a  unanimous  opinion  of  the  supreme  court. 
Chancellor  Walworth,  in  the  court  of  errors, 
wrote  for  affirmance,  thus  adding  his  name  to 
those  of  the  distinguished  Justices  of  the  su- 
preme court  who  had  decided  to  limit  the  lia- 
bility of  a  public  officer^by  the  rule  of  the  com- 
mon law. 

It  has  been  a  mooted  question  whether  this 
case  was  overruled  by  utizzy  v.  fihattuck,  1 
Denio,  238.  decided  in  1845.  Mr.  Hill,  in  his 
note  to  Albany  8uper§.  v.  Dorr,  in  court  of 
errors  (7  Hill,  584),  says  that  in  Muay  v.  Shat- 
tuck  the  law  seems  to  have  been  fettled,  and 
properly,  directly  the  other  way.  On  t  he  other 
hand.  Judge  Earl,  in  People,  JNaah,  v.  Favlkner, 
107  N.  Y.  486.  in  referring  to  Albany  8vper$, 
V.  Dorr,  says:  *'  The  doctnne  of  that  case  has 
been  erroneously  supposed  to  have  been  over- 
ruled by  the  decision  in  Muzzy  v.  SJinttuek,  1 
Denio,  ^83.  In  the  latter  case  the  action  was 
upon  the  official  bond  of  a  town  collector,  and 
the  defense  was  that  the  money  was  stolen 
from  biro.  It  was  held  that  the  defense  was 
not  good,  the  supreme  court  then  being  com- 
posed of  Bronson,  Ch.  J.,  and  Justices  Beards- 
ley  and  Jewett;  and  Bronson,  who  concurred 
in  the  prior  decision,  also  concurred  In  this, 
without  any  indication  that  he  had  changed 
his  views  The  prior  decision  was  referred  to 
in  the  opinion  of  the  court,  but  not  criticised 
or  disapproved.  This  decision  was  based,  not 
upon  the  common  law,  and  not  upon  the  force 
and  effect  of  the  official  bond  given  by  the  col- 
lector, but  upon  the  statutes  defining  the  duties 
and  liabilities  of  the  collector;  anil  the  court 
held  that  by  those  statutes  be  was  made  an  ah- 
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solute  debtor  for  the  money  collected  by  him, 
and  that  the  fact  that  the  monev  was  stolen, 
therefore,  constituted  no  defense/'  The  learned 
Judge,  after  a  further  elaboration  of  his  view& 
as  to  Albany  Supers,  v.  Ihrr,  reaches  the  con- 
clusion that,  in  view  of  the  decisions  of  the 
Federal  and  state  courts,  the  case  should  prob- 
ably not  be  regarded  as  binding  authority  in 
this  state,  and  that  the  question  therein  decided 
is  an  open  one.  He  also  held  that  it  was  not 
necessary  to  decide  the  question  in  the  case  in 
which  he  was  writing,  as  the  money  received 
by  the  defendant  surrogate  was  not  public 
money,  but  belonged  to  a  private  estate,  or  to 
individuals.  It  therefore  comes  to  this,  that 
for  forty-five  years  the  case  of  Albany  County 
Supers.  V.  Dorr,  26  Wend.  440,  has  stood  with- 
out being  directly  overruled  b^  any  case  in 
this  state,  and  the  rule  of  the  limited  liability 
of  the  common  law  approved  therein  by  four 
of  our  most  distinguished  judges.  It  must  be 
admitted,  however,  that  the  weight  of  author- 
ity in  the  Federal  and  state  courts  is  in  favor 
of  holding  officials  having  the  custody  of  pub- 
lic moneys  liable  for  its  loss,  although  accruing 
without  their  fault  or  negligence.  In  many 
of  these  cases  the  decision  turned  upon  the 
construction  of  the  local  statute  or  the  official 
bond,  but  others  squarely  decide  the  question 
on  principles  of  public  policy. 

In  the  case  at  bar,  tbe  defendant  Merrill  is 
sought  to  be  held  liable  for  school  moneys  paid 
to  him  by  the  county  treasurer,  to  disburse  in 
payment  of  the  salaries  of  school  teachers  upon 
the  orders  of  the  trustees.  The  statute  impos- 
ing this  duty  reads  as  follows,  Hz,:  *'It  is  the' 
duty  of  every  supervisor  (1)  to  disburse  the 
school  moneys  in  his  hands,  applicable  to  tbe 
payment  of  teachers'  wages,  upon  and  only 
upon  the  written  orders  of  a  sole  trustee,  or  a 
majority  of  the  trustees,  in  favor  of  qualified 
teachers.  .  .  ."  2  Rev.  Stat.  8th  ed.  p.  1288. 
§6.  By  IT  8  of  the  same  section  a  super- 
visor is  required  to  pay  to  bis  successor  all 
school  moneys  remaining  in  his  hands.  In 
this  statute  it  will  be  observed  that  there  are 
no  explicit  declarations  of  the  legislative  in- 
tent, as  in  the  case  of  town  collectors,  to  create 
a  supervisor  the  debtor  of  the  county  for  pub- 
lic moneys  in  his  hands,  and  the  condition  of 
the  bond  to  safely  keep,  faithfully  disburse, 
and  Justly  account  for  the  same  does  not  add 
to  the  liability  created  by  statute.  As  before 
intimated,  we  must  consider  and  decide  this 
question  upon  general  principles,  and  in  the 
light  of  public  policy.  In  the  case  of  an  offi 
cer  disbursing  tbe  public  moneys,  much  may 
be  said  in  favor  of  hmiiing  his  liability,  where 
he  acts  in  good  faith  and  without  negligence; 
and  a. strong  argument  can  be  framed  against 
the  great  injustice  of  compelling  him  to  re- 
spond for  money  stolen  or  lost  while  be  is  in 
the  exercise  of  the  highest  degree  of  care,  and 
engaged  in  the  conscientious  discharge  of  duty. 
When  considering  this  side  of  the  case,  it 
shocks  the  sense  of  justice  that  the  public  offi- 
cial should  be  held  to  any  greater  liability  than 
the  old  rule  of  the  common  law,  which  exacted 
proof  of  misconduct  or  neglect.  It  is  at  this 
point,  however,  that  the  question  of  public 
policy  presents  itself,  and  it  may  well  be  asked 
whether  it  is  not  wiser  to  subject  tbe  custodian 
of  the  public  moneys  to  the  strictest  liability, 
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rather  than  open  the  door  for  the  perpelratioo 
of  fraud  Id  oumberless  ways  impossible  of  de- 
tection, thereby  placing  in  Jeopardy  the  enor- 
mous amount  of  the  public  funds  constantly 
passing  through  the  hands  of  disbursing  agents. 
Without  regaM  to  decisions  outside  of  our  own 
jurisdiction,  we  think  the  weight  of  tbe  argu- 
ment, treating  this  as  an  original  question,  is 
in  favor  of  the  rule  of  strict  liability,  which 
requires  a  public  official  to  assume  all  rislu  of 
loss,  and  imposes  upon  him  the  duty  to  ac- 
count as  a  debtor  for  tbe  funds  in  his  custody. 

We  do  not  wish  to  he  understood  as  estab- 
lishing a  rule  of  absolute  liability  in  any  event 
Tbe  United  States  Supreme  Court,  in  United 
States  V.  Thomas,  82  U.  a  15  Wall.  887,  21  L. 
ed.  89,  held  the  surveyor  of  customs  for  the 
port  of  Kashville,  Tennessee,  and  depositary 
of  puhlic  money  at  that  place,  not  liable,  when 
prevented  from  responding  by  the  act  of  God 
or  the  public  enemy.  If  that  state  of  facts  is 
hereafter  presented  to  this  court,  it  will,  doubt- 
less, he  carefully  considered  whether  it  does 
not  present  a  proper  exception  to  the  general 
rule.  It  would  not  be  profitable  to  refer  in 
detail  to  the  many  cases.  Federal  and  state, 
which  sustain  the  strict  rule  of  liability,  and 
we  content  ourselves  with  a  reference  to  a 
number  of  them  involving  losses  by  robbery, 
burglary,  hank  failure,  and  the  like.  United 
States  V.  Prescoti,  44  U.  S.  8  How.  578,  11  L. 
ed.  734:  United  States  v.  Morgan,  52  U.  S.  11 
How.  154,  18  L.  ed.  643;  United  States  v. 
DashifU,  71  U.  8.  4  Wall.  182,  18  L.  ed.  319; 
.United  Slates  ▼.  Keehler,  76  O.  S.  9  Wall.  83. 
19  L.  ed.  574;  Boyden  v.  United  States,  80  U. 
S.  18  Wall.  17, 20  L-  ed.  527;  Betans  v.  United 
States,^  U.  S.  18 Wall.  56.  20  L.  ed.  581; 
Hancock  v.  Hazzard,  12  Cusb.  112;  Com,  v. 
Comly,  8  Pa.  872;  Neio  Providence  v.  McEach- 
ran,  88  N.  J.  L.  839;  State,  The  Township,  v. 
PoveU,  67  Mo.  895.  29  Am.  Kep.  512;  Lovory 
y.  Polk  County,  51  Iowa,  50, 88  Am.  Rep.  114; 
Perleyj^,  Muskegon  County,  82  Mich.  182,  20 
Am.  Rep.  687;  Nason  v.  Directors  of  Poor,  1V6 
Pa.  445;  Omro  Supers,  v.  Kaime,  89  Wis.  468; 
Redwood  County  Comrs.  v.  Tower,  28  Minn.  46; 
State,  Wyandot  County,  v.  Harper,  6  Ohio  St. 
607, 67  Am.  Dec.  868;  Halbert  v.  State,  Martin 
County,  22  Ind.  125;  Ward  v.  Colfax  County 
School  Disi.  No.  13,  10  Neb.  298,  85  Am.  Rep. 
477. 

Tbe  views  we  have  expressed  lead  to  a  final 
judgment  against  the  defendant  Merrill  as 
supervisor  of  the  town  of  Stockbrid^e,  al- 
though he  is  shown  hy  this  record  to  have  dis- 
charged his  official  duties  in  an  honorable  and 
faithful  manner. 

The  judgment  appealed  from  should  be  af- 
firmed, with  costs. 

All  concur,  except  Orajr*  J.,  dissenting, 
and  Martin,  J.,  not  sitting. 


Hairy  G.  ADAMS,  Bespt., 

«. 
NEW  JERSEY  STEAMBOAT  COMPANY, 

Appt. 

(WiN.Y.iea.) 

1.   The  relations  between  m  steamboat 


company  and  a  pmmmenger  ooeapfying  m 
state  room  are  thoee  that  exist  between  an  Ino- 
keeper  and  bis  guest. 

8«  Theft  of  money  fk*om  the  dothing^  of 
a  steamer  passen^^er  during  the  nig^ht 
wblle  be  is  occupying  a  state  room  with  door 
locked  and  windows  fastened  renders  the  earner 
liable  for  tbe  loss  as  an  Insurer  and  witbout  any 
proof  of  negliKenoe,  if  tbe  sum  lost  was  reason, 
able  and  proper  for  tbe  passenger  to  carry  on  bis 
person  to  defray  tne  expenses  of  bis  journey. 

(December  8, 1C38./ 

APPEAL  by  defendant  from  a  JndgmeDt  of 
the  Gkneral  Term  of  the  Court  of  Common 
Pleas  for  the  City  and  County  of  New  York 
affirming  a  iudicment  .in  favor  of  plaiuiiff  in 
an  action  brought  to  recover  money  stolen 
from  him  while  a  passenger  on  one  of  defend- 
ant's boats.    Afflrmed, 

The  facts  are  stated  in  the  opinion. 

Messrs. .  W.  P.  Prentice  and  R.  K.  Pren- 
tice»  for  appellant: 

The  mere  proof  of  the  loea  of  money  by  a 
passenger  while  occupying  a  berth  does  not 
make  a  prima  facie  case,  and  to  sustain  a  re- 
covery some  evidence  of  negligence  on  tbe 
part  of  the  defendant  must  be  given. 

Morris  v.  Uke  Shore  db  M.  S.  B.  C^  14S  N. 
Y.  182;  Henderson  y.  Louisville  4b  N.  R.  Go. 
128  a.  S.  ai»  81  L.  ed.  92;  Steamboat  Oryitnl 
Palace  v.  Vanderpool,  16  B.  MLon.  802;  Clark 
v.  Burns,  118  Mass.  275,  19  Am.  Rep.  456; 
Qleason  v.  Qoodric/i  Transp.  Co,  82  Wis.  85,  14 
Am.  Rep.  716;  AJibott  v.  Bradstreet,  55  Me. 
580;  ifcjff*«  V.  Oi/'«n,  15  Mich.  115;  Week*^. 
New  T<yrk,  N.  K  db  H.  B.  Co.  72  N.  Y.  50, 
28  Am.  Rep.  104. 

Carriers  of  passengers  by  water  are  not  inn- 
keepers. 

2  Hutchinson,  Can*.  C^  700,  note  1. 

But  innkeepers  are  held  to  no  such  liability 
as  this  witbout  a  chance  of  defense. 

Bosenplaenter  y.  Bassle,  54  N.  Y.  262;  Becker 
▼.  Warner,  90  Hun,  187. 

There  was  notice  to  deposit  valuables  with 
the  clerk 

Hyatt  V.  Taylor,  51  Barb.  682,  AfBrroed  42 
N.  Y.  258;  Walsh  v.  Porttrfield,  87  Pa.  876; 
Swann  v.  Smith,  14  Daly,  114;  Seeker  ▼.  War- 
ner,  ewpra;  Hayes  v.  Forty-Second  Street  dk  0. 
S.  F.  B.  Co.  97  N.  Y.  259;  Beldi  v.  New  York 
C.  di  H  B.B.  Oo.90  Hun,  477. 

No  negligence  on  the  part  of  defendant  had 
been  shown.  Every  precaution  and  care  re- 
quired of  defendant  bad  been  exercised. 

Carpenter  v.  New  York,  N.  K  dk  H.  B.  Co. 
124  N.  Y.  63,  11 L.  R.  A.  759;  Kelly  v.  Man- 
hattan B.  Co.  112  N.  Y.  448,  8  L.  R.  A.  74; 
Potter  V.  iV«w  York  O.  di  H.  B.  B,  Co.  186 
N.  Y.  77. 

The  plaintiff  had  not  shown  facts  sufficient 
to  constitute  a  cause  of  action,  and  in  addition 
bad  not  shown  that  the  property  of  which  he 
claimed  the  loss  had  been  committed  to  the 
care  of  tbe  defendant. 

Carpenter  v.  New  York,  N.  U.  db  H.  B.  Co. 
suf/ra;  Roth  v.  Hamburg- American  Packet  Co. 
27  Jones  &  S.  49;  Morris  v.  New  York  C.  d 


Nom.— Tbe  above  case  is  a  novel  and  important 
ODO  on  the  subject  of  the  liability  of  a  carrier  by 
■team boat  as  an  mnkeeper. 

»4  li.  R.  A. 


As  to  tbe  liability  to  passenar^rs  on  sleepinff  car, 
see  Mann-Boudoir  Car  Co.  v.  Dupre  (C  C  App.)  SI 
L.  B.  A.  289,  and  note. 
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B.  R  R  Co,  106  N.  T.  678;  Dwight  y.  Oer-  \ 
mania  L.  In».  Co.  108  N.  Y.  859,  57  Am.  Rep. ' 
729.  and  cases  there  cited;  WMfahri  y.  Bsokert, 
92  N.  T.  490.  44  Am.  Rep.  406. 

Meisn,  Gibson  1^  Davis,  for  respondent: 

Defendant  ia  a  common  carrier  and  an  in- 
surer. 

Hutchinson,  Cair.  8d  ed.  pp.  68,  190,  818; 
Boliister  ▼.  Nowlen,  19  Wend.  234,  82  Am. 
Dec.  455;  06U  ▼.  Goodwin,  19  Wend.  251,  82 
Am.  Dec.  470;  MeArthur  y.  Sears,  21  Wend. 
190:  Pmaea  y.  Jf^vrt,  26  Wend.  691. 

The  lisbility  of  the  defendant  ia  also  analo* 
l^us  to  that  of  an  innkeeper. 

Oroeier  v.  BoBton,  N.  Y.  d  Jf.  S.  B,  Co.  48 
How.  Fr.  466;  Mudgett  y.  Bay  8taU  8.  B,  Co. 
1  Daly,  151:  €h>re  y.  Norwieh  dt  y.  7.  Transp, 
Co.  2  Daly.  254. 

And  the  liability  of  an  innkeeper  ia  that  of 
an  insurer. 

HulettY.  8mft,  88  N.  T.  571,  88  Am.  Dec. 
405;  Piper  y.  Manny.  21  Wend.  282;  2  Par- 
sons, CoDt.  6th  ed.  «p.  145. 

Defendant  being  liable  both  as  common  car- 
rier and  as  an  insurer,  the  presumption  Is  that 
the  loss  occurred  through  defendant's  default, 
and  this  can  only  be  repelled  by  proof  that  the 
loss  was  attributable  to  negligence  or  fraud  of 
plainiifl,  or  to  act  of  Qod,  or  of  the  public 
enemy. 

Orozier  y.  Boston,  If.  T.  dtlf,8.  B.  Co.,  and 
Bulett  y.  Swtft,  supra. 

Defendant  is  liable  though  loss  happened 
without  its  fault. 

Hulett  y.  Swift,  supra;  QrinneU  y.  Cook,  8 
Hill.  485.  88  Am,  Dec.  663;  MaeJdin  y.  New 
Jersey  8.  B,  Oo.  7  Abb.  Pr.  N.  8.  229  (afiirmed 
In  court  of  appeals  though  not  reported);  Crazier 
V.  Boston,  iv.  7.  dt  JV.  8.  B.  Co.  supra. 

Kor  can  defendant  by  a  mere  notice  relieye 
Itaelf  from  the  vigorous  rule  of  the  common 
law,  which,  in  the  absence  of  a  clear,  special, 
and  express  contract,  makes  it  an  insurer. 

Bolsapple  y.  Borne,  W.  d  0.  R.  Co.  86  N.  Y. 
275;  WesteottY.  Fargo.  61  N.  Y.  642.  19  Am. 
Rep.  800;  KdsaJl  ▼.  Ckimden  AA.B.dt  Transp. 
Oo.  50  N.  Y.  661;  Michigan  G.  B.  Co.  v.  Min- 
oral  Springs  Mfg,  Oo.  83  U.  8.  16  Wall.  818, 
828.  829,  21  L.  ed.  297,  802. 

And  no  presumptions  will  be  indulged  In,  in 
fayor of  ezemptiona  from  commonUw  liabil- 
ity. 

EdsaU  y.  Camden  di  A.  B.  dt  Thinsp.  Oo. 

supra. 

An  express  contract  cannot  spring  from  a 
Dotice. 

Hutchinson.  Carr.  2d  ed.  p.  270. 

The  money  and  clothing  which  plaintiff  was 
entitled  to  have  in  his  stateroom  were  in  the 
custody  and  possession  of  defendant. 

Mudgett  v.  Bay  State  8.  B.  Co.  supra;  Maek 
lin  v.  Neu)  Jersey  8.  B.  Co.  supra;  Calyi^s  Case, 
8  Coke,  88;  Oore  y.  Norwich  AN.  I.  Transp. 
Co.,  and  Crozier  y.  Bonton,  N  T.  d:  N.  8.  B 
Co.  supra. 

Plaintiff  was  entitled  to  haye  in  his  state- 
room sufficient  money  for  the  expenses  of  his 
jouruey,  and  while  there  it  was  in  the  custody 
of  defendant. 

Crosier  y.  Boston,  N  T.  4b  N  8.  B.  Co.  supra; 
Mfrrill  v.  GrinneU,  30  N.  Y.  594;  Torpey  y. 
WiUiams,  8  Daly,  162;  Taylor  v.  Monnot,  1 
Abb.  Pr.  826;  Hutchinson,  Carr.  2d  ed.  p.  819; 
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Fairfax  y.  New  York  0.  db  B.  R.  B  Oo. 
78  N.  Y.  167,  29  Am.  Rep.  ll^iCurtis  y.  DO- 
aware.  L.  db  W.  R  Co.  74  N.  Y.  116,  80  Am. 
Rep.  271;  MerriU  y.  QrinneU,  and  Bolsapple  y. 
Rome,  W.  db  0.  R  Co.,  supra. 

Defendant  ia  anqueationably  liable  for  plain- 
tiffs loes,  unless  plaintiff,  by  his  own  negli- 
gence contributed  to  the  loss:  and  if  such  were 
the  fact,  the  burden  of  proof  was  on  defendant 
to  show  it,  as  well-  as  his  own  freedom  from 
D^giiffenoe. 

Aiken  y.  WesteaU,  14  Daly,  504;  Faue^  y. 
Niehf^U.  64  N.  Y.  877;  Crozier  y.  Boston,  N. 
T.  db  N.  8.  B.  Oo.  48  How.  Pr.  466. 

Plaintiff  was  under  no  obligation  whateyer 
to  read  a  notice  posted  in  his  stateroom. 

Maekiin  y.  New  Jersey  8.  B.  Co.  7  Abb.  Pr. 
N.  8.  229;  Boliister  y.  Nottlen,  19  Wend.  284, 
82  Am.  Dec.  455;  Camden  db  A.  R  db  Tramp. 
Co.  y.  Belknap,  21  Wend.  354. 

Nor  can  defendant  claim  exemption  under 
the  hotelkeepers'  liability  act.  8uch  act  spe- 
cifically applies  to  hotelkeepers  and  innkeepers; 
and  it  is  well  settled  that  statutes  in  derogation 
of  the  common  law  must  be  strictly  construed. 

Fitzgerald  y.  Quann,  109  N.  Y.  441 ;  Bertles 
y.  Nunan,  92  N.  Y.  152,  44  Am.  Rep.  861; 
Sedgw.  Stat.  &  Const.  L.  2d  ed.  p.  267. 

But  eyen  if  plaintiff  saw  the  notice,  or  if  it 
was  brought  home  to  his  knowledge,  it  was 
unreasonable,  so  far  as  it  claimed  to  cover  per- 
sonal effects  and  money  necessary  for  travel- 
ing expenses. 

Pope  v.  Hall.  14  La.  Ann.  824;  FrojUet  v. 
Ball,  Id.  580;  Johnson  y.  Richardson,  17  111. 
802;  Krohn  v.  Sweeney,  2  Daly,  200;  Gile  v. 
Lib^,  86  Barb.  70. 

O'Brien,  J.,  deliyered  the  opinion  of  the 
court: 

On  the  night  of  the  17Ui  of  June,  1889.  the 
plaintiff  was  a  cabin  passenger  from  New 
York  to  Albany  on  the  defendant's  steamer 
Drew,  and  for  the  usual  and  regular  charge 
was  assiened  to  a  stateroom  on  the  boat  The 
plaintiCTs  ultimate  destination  was  St.  Paul, 
in  the  state  of  Minnesota,  and  he  had  upon 
his  person  the  sum  of  $160  in  money  for  the 
purpose  of  defraying  his  expenses  of  the  lour- 
ney.  The  plaintiff,  on  retiring  for  the  night, 
left  this  money  in  his  clothing  In  the  stateroom, 
haying  locked  the  door  and  fastened  the  win- 
dows. During  the  night  it*  was  stolen  by  some 
person  who  apparently  reached  it  through  the 
window  of  the  room. 

The  plaintiff's  relations  to  the  defendant  as 
a  passenger,  the  loss  without  negligence  on  his 
part,  and  the  other  fact  that  the  sum  lost  was 
reasonable  and  proper  for  him  to  carry  upon 
his  person  to  defray  the  expenses  of  the  Jour- 
ney, have  all  been  found  by  the  yerdict  of  the 
Jury  in  favor  of  the  plaintiff.  The  appeal  pre- 
sents, therefore,  but  a  single  question,  and  that 
is,  whether  the  defendant  is  in  law  liable  for 
this  loes  without  any  proof  of  negligence  on 
its  part.  The  learned  trial  judge  instructed 
the  Jurv  that  it  was,  and  the  jury,  after  passing 
upon  the  other  questions  of  fact  in  tbe  case, 
rendered  a  yerdict  in  favor  of  the  plaintiff  for 
the  amount  of  money  so  stolen.  Tbe  Judg- 
ment entered  upon  the  yerdict  was  affirmed  at 
general  term,  and  that  court  has  allowed  an 
appeal  to  this  court. 
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The  defendant  has  therefore  been  held  lia- 
ble as  an  insurer  against  the  loss  which  one  of 
its  passengers  sustained  under  the  circum- 
stances stated.  The  principle  upon  which  inn- 
keepers are  charged  by  the  common  law  as  in- 
surers of  the  money  or  personal  efTects  of  their 
quests  originated  in  public  policy.  It  was 
deemed  to  oe  a  sound  and  necessary  rule  that 
this  class  of  persons  should  be  subjected  to  a 
high  degree  of  responsibility  in  cases  where  an 
extraordinary  confidence  is  necessarily  reposed 
in  them,  and  where  great  temptation  to  fraud 
and  danger  of  plunder  exists  by  reason  of  the 
peculiar  relations  of  the  parties.  Story, 
Bailm.  §  464;  2  Kent,  Com.  592;  Euktt  v. 
Swiff,  88  N.  T.  671,  88  Am.  Dec.  406. 

The  relations  that  exist  between  a  steamboat 
company  and  its  passengers,  who  have  pro- 
cured staterooms  for  their  comfort  during  the 
journey,  differ  in  no  essential  respect  from 
those  that  exist  between  the  innkeeper  and  his 
guests.  The  passenger  procures  and  pays  for 
bis  room  for  the  same  reasons  that  a  guest  at  an 
inn  does.  There  are  the  same  opportunities  for 
fraud  and  plunder  on  the  part  of  the  carrier 
that  was  originallv  supposed  to  furnish  a  temp- 
tation to  the  landlord  to  violate  his  duty  to  the 
guest. 

A  steamer  carrying  passengers  upon  the  wa- 
ter, and  furnishing  tnem  with  rooms  and  en- 
tertainment, is  for  all  practical  purposes,  a 
floating  inn,  and  hence  the  duties  which  the 
proprietors  owe  to  the  passengers  in  their 
charge  ought  to  be  the  same,  r^o  good  rea- 
son is  apparent  for  relaxing  the  rigid  rule  of 
the  common  law  which  applies  as  between 
innkeeper  and  guest,  since  Uie  same  considera- 
tions of  public  policy  apply  to  both  relations. 

The  defendant,  as  a  common  carrier,  would 
have  been  liable  for  the  personal  baggage  of 
the  pfaintiflF  unless  the  loss  was  caused  by  the 
act  of  God  or  the  public  enemies,  and  a  rea- 
sonable sum  of  money  for  the  payment  of  his 
expenses,  if  carried  by  the  passinger  in  his 
trunk,  would  be  included  in  the  liability  for 
loss  of  baggage.  MerriU  ▼.  Orinnell,  io  N. 
Y.  694;  Memtt  v.  £ar(e,  29  N.  Y.  160,  86 
Am.  Dec.  292;  Elliott  y.  Bosgell,  10  Johns.  7, 

6  Am.  Dec.  806;  Brown,  Carr.  §^  41;  Redf. 
Carr.  §  24;  Angell,  Carr.  §  80. 

Since  all  questions  of  negligence  on  the  part 
of  the  plaintiff,  as  well  as  those  growing  out 
of  the  claim  that  some  notice  was  posted  in 
the  room  regarding  the  carrier's  liability  for 
the  money,  have  been  disposed  of  by  the  ver- 
dict, it  is  difficult  to  give  any  good  reason  why 
the  measure  of  liability  should  be  less  for  the 
loss  of  the  money  under  the  circumstances 
than  for  the  loss  of  what  might  be  strictly  called 
baggage. 

The  question  involved  in  this  case  was  very 
fully  and  ably  discussed  in  the  case  of  Crozier 
V.  fhston,  N.  7.  <ft  N.  8.  B.  Co,  43  How.  Pr. 
466,  and  in  MacJdin  v.  New  Jersey  8,  B,  Co, 

7  Abb.  Pr.  N.  S.  229.  The  liability  of  the 
carrier  in  such  cases  as  an  Insurer  seems  to 
bave  been  very  clearly  demonstrated  in  the 
opinion  of  the  court  in  both  actions  upon  rea- 
son, public  policy,  and  Judicial  authority.  It 
appears  from  a  copy  of  the  remittitur  attached 
to  the  brief  of  plaintiff's  counsel  that  the  Judg- 
ment in  the  latter  case  was  affirmed  in  thli 
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court,  though  it  seems  that  the  case  was  not 
reported. 

It  was  held  in  Carpenter  v.  New  York,  N'R, 
d  KB,  Co.  124  N.  Y.  53, 11  L.  R  A.  769. 
that  a  railroad  running  sleeping  coaches  on 'Its 
road  was  not  liable  for  the  loss  of  money  taken 
from  a  passenger  while  in  his  berth,  during 
the  night,  without  some  proof  of  negligence 
on  its  part.  That  case  does  not.  we  think, 
control  the  question  now  under  considemiion. 
Sleeping  car  companies  are  neither  innkeepers 
nor  carriers.  A  l)erth  in  a  sleeping  car  is  a 
convenience  of  modern  origin,  and  the  rules 
of  the  common  law  in  regard  to  carriers  or 
ir.nkeepers  have  not  been  extended  to  this  new 
relation. 

This  class  of  conveyances  is  attached  to  the 
regular  trains  upon  railroads  for  tne  purpose 
of  furnishing  extra  accommodations,  not  lo 
the  public  at  large  nor  to  all  the  passengers, 
but  to  that  limited  number  who  wish  to  pay 
for  them.  The  contract  for  transportation  and 
liability  for  loss  of  baggage  is  with  the  rail- 
road, the  real  carrier.  All  the  relations  of 
passenger  and  carrier  are  established  by  the 
contract  implied  in  the  purchase  of  the  regular 
railroad  ticket,  and  the  sleeping  car  is  but  ao 
adjunct  to  it  only  for  such  of  the  passengers 
as  wish  to  pay  an  additional  charge  for  the 
comfort  and  luxury  of  a  special  apartment  in 
a  special  car.  The  relations  of  the  carrier  to 
a  passenger  occupying  one  of  these  berths  are 
quite  different  with  respect  to  his  personal  ef- 
fects from  those  which  exist  at  common  law 
between  the  innkeeper  and  his  guest,  or  a 
steamboat  company  that  has  taaeQ  entire 
charge  of  the  traveler  by  assigning  to  him  a 
stateroom.  While  the  company  running  sleep- 
ing cars  is  held  to  a  high  degree  of  care  in 
such  cases,  it  is  net  liable  for  a  loss  of  this 
character  without  some  proof  of  negligence. 
The  liability  as  insurers  which  the  common 
law  imposea  upon  carriers  and  innkeepers  has 
not  been  extended  t^>  these  modem  appliances 
for  personal  comfort,  for  reasons  that  are 
stated  quite  fully  in  the  adjudged  cases  and 
that  do  not  apply  in  the  case  at  bar.  Ulrich 
V.  Ne^o  York  V.  d  B.  R  R.  Co,  108  N.  Y  »0; 
Pullman  Palace  Car  Co.  v.  8mit/»,  78111.  860, 
24  Am.  Rep.  268;  Woodruff  Sleeping  d  Parlor 
Coach  Co,  V.  Diehl,  84  Ind.  474.  43  Am.  Rep. 
102;  Lewi9  V.  New  York  Sleeping  Car  Go,  143 
Mass.  267,  68  Am.  Rep  186. 

But  aside  from  authority,  it  is  quite  obvious 
that  the  passenger  has  do  right  to  expect,  and 
in  fact  does  not  expect,  the  same  degree  of  se 
curity  from  thieves  while  in  an  open  berth  in 
a  car  on  a  railroad  as  in  a  stateroom  of  a  steam- 
boat, securely  locked  and  otherwise  guarded 
from  intrusion,  in  the  latter  case,  when  he 
retires  for  the  night,  he  ou^ht  to  be  able  to 
rely  upon  the  company  for  his  protection  with 
the  same  faith  that  the  guest  can  rely  upon  the 
protection  of  the  innkeeper,  since  the  two  re- 
lations are  quite  analogous.  In  the  former  the 
contract  and  the  relations  of  the  parties  differ 
at  least  to  such  an  extent  as  to  justify  some 
modification  of  the  common-law  rule  of  re- 
sponsibility. The  use  of  sleeping  cars  by 
passengers  in  modem  limes  created  relations 
between  the  parties  to  the  contract  that  were 
unknown  to  the  common  law,  and  to  which 
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the  rule  of  absolute  respoDBlbilUy  ooald  not! 
be  applied  without  great  injustice  Id  many 
cases.  But  in  tbe  case  at  bar  no  good  reason 
is  perceived  for  relaxing  tbe  ancient  rule,  and 
none  can  be  deduced  from  the  authorities. 
Tbe  relations  that  exist  between  the  carrier  and 
the  passenger  who  secures  a  berth  in  a  sleeping 
car  or  in  a  drawing  room  car  upon  a  railroad 
are  exceptional  and  peculiar.  Tbe  contract 
which  gives  the  passenger  the  right  to  occupy 
:i  berth  or  a  seat  does  not  alone  secure  to  him 
(he  right  of  transportation.  It  simply  gives 
him  the  right  to  enjjoy  special  accommodations 
at  a  specified  place  in  the  train.  The  carrier  by 
railroad  does  not  undertake  to  insure  tbe  per- 
sonal effects  of  tbe  passenger  which  are  car- 
ried upon  his  person  against  depredation  by 
thieves.  It  is  bound,  no  doubt,  to  use  due 
care  to  protect  the  fmssenger  in  this  respect, 
and  it  might  well  be  held  to  a  higher  degree  of 
care  when  it  assigns  sleeping  berths  to  passen- 
gers for  an  extra  compensation  than  in  cases 
where  they  remain  in  the  ordinary  coaches  in 
a  condition  to  protect  themsei  ves.  But  it  is 
only  upon  the  ground  of  negligence  that  tbe 
railroad  company  can  be  held  liable  to  the 
passenger  for  money  stolen  from  his  per- 
son durinfi;  tbe  Journey.  The  ground  of  tbe 
responsibility  is  tbe  same  as  to  all  the  passen- 
gers, whether  they  use  sleeping  berths  or 
not,  though  the  degree  of  care  required  may 
be  different.  Some  proof  must  be  given  that 
the  carrier  failed  to  perform  the  dutv  of  pro- 
tection to  the  pafisenger  that  is  implied  in  the 
contract  before  the  question  of  responsibility 
can  arise,  whether  the  passenger  be  in  one  of 
the  sleeping  berths  or  in  a  seat  in  the  ordinary 


car.  The  principle  upon  which  the  responsi- 
bility rests  is  tbe  same  in  either  case,  though 
the  degree  of  care  to  which  the  carrier  is  held 
may  be  different.  That  must  be  measured  by 
the  danger  to  which  tbe  passenger  is  exposed 
from  thieves  and  with  reference  to  all  the  cir- 
cumstances of  the  case.  The  carrier  of  pass- 
engers by  railroad,  whether  the  passenger  be 
assigned  to  tbe  ordinary  coaches  or  to  a  berth 
in  a  special  car.  has  never  been  held  to  that  high 
degree  of  responsibility  that  governs  the  rela- 
tions of  innkeeper  and  guest,  and  it  would  per- 
haps be  un]ust  to  so  extend  the  liability  when 
the  nature  and  character  of  the  duties  which 
it  assumes  are  considered. 

But  the  traveler  who  pays  for  his  passage, 
and  engages  a  room  in  one  of  Che  modem 
floating  palaces  that  cross  the  sea  or  navigate 
the  interior  waters  of  the  country,  establishes 
legal  relations  with  the  carrier  that  cannot 
well  be  distinguished  from  those  that  exist  be- 
tween the  hotel  keeper  and  his  guests.  The 
carrier  undertakes  to  provide  for  Si\  bis  wants, 
including  a  private  room  for  his  exclusive  use, 
which  is  to  be  as  free  from  all  intrusion  as 
that  assigned  to  the  guest  at  a  hotel.  Tbe 
two  relations,  if  not  identical,  bear  such 
close  analogy  to  each  other  that  the  same  rule 
of  responsibility  should  govern. 

We  are  of  the  opinion,  therefore,  that  the 
defendant  was  properl  v  held  liable  in  this  case 
for  the  monev  stolen  from  the  plaintiff,  with- 
out any  proo?  of  negligence. 

The  judgment  shotudoe  offirmA 

All  concur 
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1*  Provisions  In  m  carrier's  contract 
that  notice  of  injury  to  cattle  must  be 
given  before  they  are  unloaded  or  mixed  with 
others,  and  that  do  animal  shall  be  considered  as 
worth  more  than  a  specified  sum,  conflict  with  a 
constitutional  provision  that  oommon  carriers 
shall  not  oontraot  for  relief  from  their  commoo- 
law  liability. 

8.  Prohibitlngf  common  carriers  tk*om 
contracting^  to  limit  their  oommon-law  liabil- 
ity does  not  Interfere  with  the  power  of  Oonffress 
to  regulate  interstate  oommeroe. 

(Septemhor  24. 180S.) 

APPEAL  by  defendant  from  a  Judgment 
of  the  Circuit  Court  for  Hardin  County 
in  favor  of  plaintiff  in  an  notion  brougLt  to 
recover  damages  for  injuries  to  live  stock 
while  in  defendant's  possession  for  transporta- 
tion.   Afflrmed, 

NoTB.— As  to  tbe  power  of  a  carrier  to  limit  tbe 
amount  of  liability  in  cases  of  negliirence,  see  twU 
TO  Ballou  V.  Barle  (R.  I.)  U  L.  B.  A.  438. 
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The  facts  are  stated  in  tbe  opinion. 

Mr.  W.  H.  Marriott*  for  appellant: 

The  petition,  in  failing  to  set  out  the  whole 
contract  and  aver  the  performance  of  the  con- 
dition precedent,  has  failed  to  show  facts  suf- 
ficient to  constitute  a  cause  of  action. 

Newman,  PI.  678;  Ebdffti  ▼.  BoUman,  2 
Dana,  896. 

As  between  plaintiff  and  defendant  this  was 
a  contract  for  interstate  commerce,  and  can- 
not be  controlled  by  state  legislation,  and  the 
provision  of  the  Constitution  referred  to,  as  to 
such  a  contract,  is  void. 

Norfolk  d  W.  B.  Co.  v.  Cam.  88  Va.  95,  13 
L.  R  A.  107;  Leiip  v.  Hardin,  186  U.  8.  100, 
84  L.  ed.  128,  8  Inters.  Com.  Bep.  86;  Norfolk 
<ft  W,  R.  Go.  ▼.  Pennsylvania,  186  U.  8.  114. 
34  L.  ed.  894,  8  Inters.  Com.  Rep.  178;  Broxen 
V.  Maryland,  25  U.  8.  12  Wheat.  419,  6  L.  ed 
678;  Welton  v.  Miuouri,  91  U.  S.  275,  28  L. 
ed.  847;  Stockton  v.  Baltimore  A  N.  T,  R  Co. 
80  Fed.  Rep.  9,  1  Inters.  Com.  Rep.  411. 

To  say  that  the  defendant  shall  not  insert  a 
condition  in  its  contrac's  for  the  carrying  on 
of  interstate  commerce  would  be  to  regulate 
commerce  between  the  states. 

The  condition  imposed  by  tbe  11  tb  section 
of  the  bill  of  lading  is  a  reasonable  stipulation 
and  valid,  and  will  be  enforced  in  tbe  absence 
of  fraud  or  mistake,  unless  waived. 
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Oieen  ▼.  LouhmUe  db  N.  R  Oo.  87  Ey.  626; 
HutchiDsoD,  Carr.  p,  801,  §  258;  Spragve  v. 
Missouri  P.  R,  Co.  84  Kan.  847;  Southern 
Exp.  Co,  y.  Eunnicutt,  64  Miss.  566,  28  Am. 
Rep.  885. 

Kor  was  It  necessary  that  the  plaintiff  should 
read  the  contract. 

See  HutcbiRson,  Carr.  §  240.  p.  272,  note  1; 
Louinville  dt  N.R,Co,Y,Brau>nlee,  14  Bush,  597. 

It  is  not  a  contract  for  relief  from  ita  com- 
mon law  liability,  but  is  only  a  condition  with 
which  the  shipper  must  comply  or  lose  his 
claim. 

Sovthern  Exp.  Co,  ▼.  Hunnieutt,  mpra; 
Selby  V.  Wilmington  d  W.  B.  Co,  118  N.  C. 
588;  Richmond  dh  D.  R,  Co.  ▼.  Payne,  86  Va. 
481.  6  L.  R;  A.  849;  Michigan  8.  d  N.  I.  R, 
Co.  y,  McDonovgh,  21  Mich.  165;  Lake  Shore 
A  M.  8.  R.  Co.  ▼.  PerHnM,  25  Mich.  820; 
Dorr  V.  New  Jereey  Steam  Nav,  Co.  11  N.  Y. 
485;  New  Jereey  Steam  Nov,  Co,  ▼.  Merchants 
Bank,  47  U.  S.  6  How.  844,  12  L.  ed.  465; 
New  York  Mfg.  Co.  v.  lUinoie  C,  R,  Co.  70  U. 
S.  8  Wall  107,  18  L.  ed.  170;  LouimOe,  C.  A 
L.  R.  Co.  ▼.  Hedger,  9  Bush,  647, 15  Am.  Rep. 
740. 

The  care. to  be  exercised  is  not  such  as  would 
require  the  company  receiving  the  car  to  test 
the  stiength  of  the  metal  or  the  material  out 
of  which  the  car  was  constructed,  or  to  make 
that  rigid  examination  into  the  car's  condition 
as  could  only  be  arrived  at  by  actual  tests. 

JLouieviUe  dt  N.  R.  Co.  v.  Williami,  95  Ky. 
199. 

In  Bart  v.  Pennsylvania  R  Co.  112  U.  8. 
881.  28  L.  ed.  717,  Blatcbford,  J.,  observes: 
"There  is  no  justice  in  allowing  the  shipper  to 
be  paid  a  large  value  for  an  article  which  he 
has  induced  the  carrier  to  take  at  a  low  rate  of 
freight  on  the  assertion  and  agreement  that  its 
value  is  a  less  sum  than  that  claimed  after  a 
loss." 

Gilfbon  y.  Paynton,  4  Burr.  2298;  Batson 
V.  Donovan,  4  Barn.  &  Aid.  21;  Squire  y.  New 
York  C.  R  Co.  98  Mass.  289;  Movlton  v.  St. 
Paul,  M.  dt  M.  R.  Co.  81  Minn.  85;  Alair  v. 
Northern  P.  R.  Co.  58  Minn.  160.  19  L.  R.  A. 
764;  Southern  P.  R  Co.  v.  Maddox,  75  Tex. 
800;  Conover  v.  Pacifls  Exp.  Co.  40  Mo.  App. 
31:  LouisviOe  d  N.  R.  Co.  v.  Wynn,  88  Tenn. 
826:  LovisciUe  db  N.  R.  Co.  y.  Sowell,  90  Tenn. 
17;  Coward  v.  East  Tennessee,  V.  dt  Q.  R  Co. 
16  Lea,  225. 

Such  a  contract,  fairly  made,  Is  not  yoid  as 
against  public  policy  or  for  any  other  reason. 

Bart  V.  Pennsylvania  R.  Co.  112  U.  8.  8ai, 
848,  28  L.  ed.  717,  721;  Baughman  v.  Louis- 
ville, E.  db  St.  L.R  Co.  14  Ey.  L.  Rep.  268; 
Orndorf  y.  Adams  Exp.  Co.  8  Bush,  194; 
Lotiisvitte  dt  N.  R.  Co.  v.  Cwen,  98  Ky.  201, 
and  Baughman  v.  f^ouisville,  E,  db  St.  L,  R. 
Co.  supra,— hW  recognize  the  right  of  the  car- 
rier and  the  shipper  lo  agree  upon  the  value 
of  the  property  shipped. 

8ee  Boeing  v.  Adams  Exp.  Co.  8  Ky.  L. 
Rep.  154;  Barney  v.  Terre  Baute  db  L  R  Co. 
74  Mo.  588;  Johnstone  v.  Richmond  db  D,  R 
Go.  89  6.  C.  56. 

On  petition  for  rehearing. 

The  contract  sued  on  in  this  case  was  a  con- 
tract to  carry  a  carload  of  cattle  from  Cecilian 
in  the  state  of  Kentucky  to  Cincinnati  in  the 
state  of  Ohio 
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That  this  was  a  contract  for  interstate  com- 
merce there  can  be  no  doubt. 

Brown  y.  Maryland,  26  U.  8.  12  Wheau 
419,  6  L.  ed.  678;  Welton  v.  Missouri,  91  U.  S. 
275,  23  L.  ed.  847;  Leisy  v.  Bardin,  135  U.  Sw 
100,  84  L.  ed.  128.  8  Inters.  Com.  Rep.  86. 

Persons  engaged  in  interstate  commerce  are 
within  the  protection  of  the  commercial  power 
of  Congress,  and  cannot  be  molested  in  an- 
other state  by  state  burdens  or  impediments. 

Stockton  y.  Baltimore  d  N.  T.  R  Co.  80 
Fed.  Rep.  9.  1  Inters.  Com.  Rep.  411;  Nor- 
folk  dW.RCo.  y.  Com.  88  Va.  96,  18  L.  R 
A.  107. 

If  the  commp'"'e  so  attempted  to  be  regu- 
lated is  interstate  commerce  such  statutes  are 
Invalid. 

Covington  d  C.  Bridge  Co.  v.  Kentucky,  154 
U.  8.  204,  88  L.  ed.  962;  Wabash.  St.  L.  d  P 
R  Co.  V.  niinois,  118  U.  8.  567,  80  L.  ed.  244. 

Railroad  companies,  in  the  absence  of  stat- 
utory requirements  or  of  special  contract,  are 
not  liable  as  common  carriers  in  the  transpor 
tation  of  live  stock. 

Michigan  S.  d  N.  L  R.  Co.  v.  McDonough, 
21  Mich.  166,  4  Am.  Rep.  466;  Lake  Sfiore  d 
M.  8.  R  Co.  V.  Perkins,  25  Mich.  829,  12  Am. 
Rep.  275;  LouismUe,  C.  d  L.  R  Co.  v.  Bedger, 
9  Bush,  647.  15  Am.  Rep.  740. 

Mr.  Charles  H.  Gibson,  with  Mr. 
Walker  D.  Hines,  also  in  support  of  peti- 
tion for  rehearing: 

The  common- law  liability  of  a  common 
carrier  does  not  appl  v  to  the  .transportation  of 
live  sfock.  8ection  196  of  the  Constitution  has 
no  application  in  any  case  to  the  transportation 
of  live  stock. 

Louisville,  C.  d  L.  R  Co,  y.  Hedger,  9 
Bush,  645, 15  Am.  Rep.  740. 

The  word  ''commence"  includes  the  trans- 
portation of  property  and  of  persons. 

Philadelphia  d  H.  R.  Co.  v.  Pennsyhania 
estate  Freight  Taa^'),  82  U.  8.  15  Wall. 
275,  21  L.  ed.  161;  Gloucester  Ferry  Or 
V.  Pennsylvania,  114  U.  8,  208,  29  L.  ed.  161; 
United  States  v.  E.  C.  Knight  Co.  156  U.  8. 
1.  89  L.  ed.  825. 

A  regulation  of  the  rates  of  carriage  is  a 
regulation  of  commerce,  and.  moreover,  a 
regulation  which  a  state  is  not  permitted  to 
make,  as  to  interstate  commence,  even  though 
Congress  may  have  been  silent  on  the  subject 

Wabash,  St.  L.  d  P.  R  Co.  v.  Illinois. 
118  U.  8. 657,  576.  80  L.  ed.  244.  260;  Bart  v. 
Chicago  d  N.  W.  R.  Co.  69  Iowa,  485. 

The  Kentucky  Constitution  absolutely  fixes 
the  liability  of  the  common  carrier  in  all  cases, 
and  denies  to  the  parties  the  right  of  varying 
that  liability  as  they  see  fit. 

The  Supreme  Court  of  the  United  8tates  has 
always  recognized  these  provisions  as  regula 
tions  of  commerce. 

Moore  v.  American  Transp.  Co.  65  U.  8.  24 
How.  1,  16  L.  ed.  674;  Rodd  y.  BearttC'The 
Lottawanna*'),  88  U.  8.  21  Wall.  681.  22  L. 
ed.  668;  Aonf  v.  Ooodall,  N.  d  P.  8.  8.  Co.  102 
U.  8.  541,  26  L.  ed.  224;  Providence  d  N.  7. 
8.  8.  Co.  y.  Bm  Mfg.  Co.  109  U.  8.  578,  87  L. 
ed.  1088. 

As  to  all  regulations  of  that  part  of  inter- 
state commerce  consisting  In  transportation  of 
persons  and  property  from  slate  to  state  the 
power  of  Congress  is  exclusive. 
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Cooley  F.  Philadelphia  Port  Wardens,  68  D.  8. 
12  How.  299,  816.  18  L.  ed.  996,  1008;  Phila^ 
deMiia  dt  B.  R,  Co,  y.  Penriiplvania  {**StaU 
J/htight  Taif),  82  U.  8.  16  Wall.  232,  279, 
21  L.  ed.  146.  162:  Welton  y.  Missouri,  91  U. 
S.  276,  280,  28  L.  ed.  847,  849;  Gloucester 
Ferry  Co,  v.  Pennsylvania,  114  U.  8.  196,  204, 
29  L.  ed.  158,  162;  HdU  y.  IkCuir,  96  U.  8. 
486,  24  L.  ed.  547;  Wabash,  8t.  L.  d  P.  R.  Oo. 
y.  lUinois,  118  IJ.  8.  567.  80  L.  ed.  244;  Weii- 
em  U,  TeUg.  Oo,  y.  Pendleton,  122  U.  8.  847, 
oO  L.  ed.  1187,  1  Inters.  Com.  Rep.  806:  Mc- 
rann  y.  Eddy  (Ma)  27  8.  W.  541;  Qatton  y. 
Chicago,  R  I.  db  P,  B.  Co.  (Iowa)  28  L.  R.  A.. 
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The  agreement  in  the  contract  of  ahipmeot 
herein,  that  $80  apiece  for  the  cattle  is  as 
much  as  they  are  reasonably  worth,  being  the 
ba8i.<«  of  a  reduced  rate  of  freight,  ia  yalid  and 
should  be  enforced. 

Bart  y.  Pennsylvania  R  Co.  112  U.  8.  881, 
28  L.  ed.  717;  Grates  y.  Lake  Share  dk  M.  8.  R. 
Co.  187  Mass.  88.  60  Am.  Rep.  282:  South  db 
North  Ala,  B.  Co.  y.  Henlein,  52  Ala.  606,  28 
Am.  Rep.  578;  Lauismlle  db  iV.  R,  Co.  y.  Oden^ 
80  Ala.  88;  Louisville  dk  N.  R,  Co.  y.  Sherrod,  84 
Ala.  178;  Western  R.  Co.  y.  Harwell,  91  Ala. 
840:  St.  Louis,  /.  M.  dh  8.  R.  Co.  y.  Lesser,  46 
Ark.  286;  St.  Louis,  L  M.  A  S.  R.  Co.  y. 
Weakly,  50  Ark.  897;  Coupland  y.  Housatonie 
R.  Co.  61  Conn.  581,  16  L.  R.  A.  5'd4;  Rostra 
feld  V.  Peorin,  D.  db  B.  B.  Co.  108  Ind.  121,  58 
Am.  Rep.  500;  Paeifle  JSxp.  Co.  y.  Foley.  46 
Kan.  467,  12  L.  R  A.  799:  Graves  y.  Lake 
Shore  db  M.  S  R.  Co.  187  Mass.  83,  50  Am. 
Rep.  282;  HUl  v.  Boston,  H.  T.  db  W.  R.  Co. 
144  Mass.  284;  Moulton  y.  St.  Paul,  M.  db  M. 
B.  Co.  81  MiDD.  85,  47  Am.  Rep.  781:  Alair 
T.  Northern  P.  R.  Oo.  6»  Mfnn.  160,  19  L.  R. 
A.  764;  Hartey  y.  Terre  llavte  db  L  R.  Co.  74 
Mo.  688:  McFadden  y.  mssouri  P.  R.  Co.  92 
Mo.  848:  Duntley  y.  Boston  db  M.  R.  Co.  66  N. 
H.  268,  9  L.  R.  A.  449;  Dur^in  y.  American 
Exp.  C^.  66  ».  H.  277,  9L.  R.  A.  458;  BaUou 
y.  Earle,  17  R.  I.  441.  14  L.  R.  A.  488;  John- 
sttfjne  y.  Rielimond  db  D.  R.  Co.  89  8.  C.  55; 
Louisville  db  N.  B  Co.  y.  Wynn,SSTenn.  820; 
Louistifle  dbN.B  Co.  y.  Sovell,  90  Tenn.  17; 
Richmond  db  D.  R.  Go.  y.  Payne,  86  Ya.  481,  6 
L.  R.  A.  849:  Abroms  y.  Milwaukee,  L.  S.  db 
W.  B.  Co.  87  Wis.  485;  Boorman  y.  American 
Erp.  Co.  21  Wis.  158;  Black  y.  Goodrich 
Transp.  Co.  66  Wis.  819,  42  Am.  Rep.  718. 

The  same  doctrine  seems  to  haye  been  recog- 
nized for  a  long  time  in  Jllinois. 

Oppenheimer  y.  United  States  Exp,  Co.  69 
lU.  62,  18  Am.  Rep.  596;  Chicago  <f  N.  W.  B. 
Oo.  y.  Chapman,  188  III.  96,  8  L.  R  A.  608; 
Brehm€  y.  Adams  Exp.  Co.  26  Md.  828;  Zim- 
mer  y.  New  York  C.  db  H.  B.  B.  Co.  187  N.  Y. 
460,  and  cases  there  cited. 

The  supreme  court  of  Texas  has  stated  in 
Southern  P.  B.  Oo.  y.  Maddox,  75  Tex.  800, 
that  a  fairly  agreed  yaluation  would  be  upheld. 

No  decision  of  the  court  of  appeals  of  Ken- 
tuclcy  is  in  conflict  with  this  firmly  established 
principle. 

Orndorffv.  Adams  Exp.  Oo.  8  Bush,  194,  96 
Am.  Dec.  207;  I/misfoille  db  N.  B.  Oo.  y. 
Owen,  93  Ky.  201;  Baughman  y.  Louisville,  E. 
db  St.  L.  B.  Co.  94  Ky.  150. 

Messrs.  Hobson  1^  O'Meara.  for  appellee: 

The  carrier  of  Uye  stock  Is  an  insurer  of  his 
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yehicle  and  answerable  lor  all  loss  from  defects 
in  it. 

BMford  y.  SmUh,  52  N.  H.  856, 18  Am.  Rep. 
58.  note:  Hutchinson,  Carr.  §§  292,  293,  605; 
Scbouler.  Baihn.  §  402. 

The  state  bad  the  same  rifrht  to  prohibit  the 
making  of  such  contract  within  her  borders  as 
to  pass  the  statute  of  frauds  or  the  statute  of 
limitations. 

MeDaniel  y.  Chicago  db  N.  W.  B.  Co.  %i 
Iowa,  412;  Eairt  y.  Chicago  db  N.  W.  B.  Oo. 
69  lowa^  485;  Liverpool  db  G.  W,  Stfom  Co.  y. 
Phenix  Ins  Co.  129  U.  S.  897,  82  L.  ed.  788; 
7  Lawson,  Rights,  Rem.  &  Pr.  ^§  8814,  8878. 

The  proposed  notice  in  this  case  was  to  haye 
been  given  after  the  carriage  had  ended  and 
after  the  liability  accrued,  and  the  state  had  a 
right  to  dispense  with  this  requirement  just 
as  it  mig^t  haye  dispensed  with  the  require- 
ment of  a  prior  notice  in  any  other  form  of 
action. 

Gulf,  C.db8.F.  B.  Oo.  y.  Qann,  8  Tex.  Oiy. 
App.  620;  Galveston,  K  db  S.  A.  B  Oo.  y. 
Johnson  (Tex.  Ciy.  App.)  29  8.  W.  428;  Arm 
strong  y.  Galveston,  a.  db  S.  A.  B.  Co.  (Tex. 
Civ.  App.)  5  Inters.  Com.  Rep.  247;  Missouri 
P.  B.  Co.  y.  Vandeventer,  26  Neb.  222,  8  L.  R. 
A.  129;  Gulf,  0.  db  S.  F.  B  Oo.  y.  Dwyer,  75 
Tex.  672. 

The  carriage  of  Uye  stock  is  within  the 
common-law  liability  of  a  carrier. 

8chouler,  Bailm.  §  870,  note;  Hutchinson, 
Carr.  Sg  216a-221;  Kansas  P.  R.  Co.  y. 
NichoU,  9  Kan.  235,  12  Am.  Rep.  494;  Bam- 
berg y.  South  Carolina  R  Co.  9  8.  C.  N.  8.  61, 
80  Am.  Rep.  18. 

This  contract,  being  made  here,  and  being 
sued  on  here,  will  begoyerned  by  our  laws. 

HutcbtDson,  Carr.  $^  140-145;  7  Lawson. 
Rights,  Rem.  &  Pr.  §  8715. 

Ghifly»  J.,  deliyered  the  opinion  of  the 
court: 

This  appeal  is  prosecuted  from  a  Judgment 
of  the  Hardin  circuit  court  rendered  in  the 
suit  of  the  appellee  against  the  appellant.  It 
appears  that  the  appellee  contracted  with  the 
Newport  News  &  Mississippi  Yallev  Railroad 
Company  to  transport  one  carload  of  catile 
from  Cecil ian,  Kentucky,  to  Cincinnati,  Ohio, 
which  company  had  no  line  of  road  to  Cincin- 
nati, but  under  authority  from  the  appellant 
to  contract  for  the  carrying  of  the  cattle  over 
appellant's  lines;  at  least,  such  is  the  conten- 
tion of  appellee.  It  further  appears  that  after 
the  cattle  were  placed  in  appellant's  charge, 
and  while  being  transported  to  Cincinnati,  oue 
of  them  was  Isilled,  and  others  injured,  in  the 
sum  of  $200.  for  which  sum  suit  was  instituted 
in  the  Hardin  circuit  court,  and  a  trial  resulted 
in  a  verdict  in  plaintiiTs  favor  for  $185.  Ap- 
pellant's motion  in  arrest  of  Judgment,  and 
also  for  a  new  trial,  having  been  overruled,  it 
prosecutes  this  appeal. 

A  number  of  grounds  for  reversal  are  in- 
sisted upon,  some  of  which  need  not  be  no- 
ticed in  detail.  We  are  of  opinion  that  the 
Hardin  circuit  court  bad  Jurisdiction  of  the 
cause  of  action.  The  contract  having  been 
made  in  that  county,  and  service  had  upon  ap- 
•pellant's  agent  or  chief  officer  in  Jefferson 
county,  the  slight  mistake  in  the  true  name  of 
the  appellant  is  not  sufficient  to  invalidate  the 


688 


KENTUCKY  COUIIT  OK  AlTJ  ALS. 


seryice.  We  do  not  tbink  that  anj  error 
prejudicial  to  the  substantial  rights  of  the  ap- 
pellant was  made  in  the  adraisfiioD  of  tesii- 
mony.  If  it  be  conceded  that  appellee  should 
not  have  been  allowed  to  state  or  read  the  re- 
port of  what  the  cattle  sold  for  in  CiDcinnati, 
yet  the  same  facts  were  testified  to  by  Bethel, 
who  knew  the  facts  of  his  own  knowledge, 
and  no  attempt  was  made  to  disprove  the 
same;  hence  the  testimony  of  Taber  did  not 
prejudice  the  substantial  rights  of  the  appel-, 
lani.  The  instructions  given  contained -the  law 
of  the  Q^e,  and  those  refused  were  properly 
refused. 

It  appears  that  a  written  contract  was  signed 
by  appellee  and  the  agent  aforesaid,  which, 
among  other  things,  provided  that  written  no- 
tice of  any  injury  to  the  cattle,  or  claim  for 
damages,  should  be  given  to  appellant  before 
the  cattle  were  unloaded,  or  mixed  with  other 
cattle,— otherwise,  appellee  should  not  be  en- 
titled to  recover  for  any  injury  or  damage; 
also,  that  it  was  agreed  in  said  contract  that 
the  cattle  were  not  worth  over  $80  each.  No 
written  notice  was  given,  nor  was  appellee 
held  on  the  trial  to  the  valuations  mentioned; 
and  of  this  appellant  complains,  and  insists 
that  appellee  could  not  recover  anything,  no 
notice  having  been  given.  Appellee  adfmits 
the  signing  of  the  contract,  but  says  he  did  not 
read  it,  and  pleads  that  the  stipulations  therein 
are  in  violation  of  §  196  of  the  Constitution  of 
this  state,  which  provides  that  no  common 
carrier  shall  be  permitted  to  contract  for  relief 
from  its  common-law  liability.  It  seems  to  us 
that  the  provisions  quoted  are  in  violation  of 
the  section  supra.  We  do  not  agree  with 
counsel  for  appellant  that  the  section  quoted  is 
void  because  it  conflicts  with  the  interstate 
commerce  clause  of  the  Federal  Constitution. 
It  is  in  no  sense  an  attempt  to  regulate  inter- 
state commerce,  but  simply  determines  what 
may  or  may  not  be  a  valid  contract  in  this 
state.  See  Hart  v.  Ghicago  <k  N.  W.  R,  Go,  69 
Iowa,  485.  It  is  true  that  the  common  law  as 
to  the  transportation  of  live  stock  is  not  the 
same  in  all  respects  as  in  regard  to  other  arti- 
cles, yet  the  carrier  is  bound  to  furnish  a  suit- 
able and  safe  car,  and  no  special  contract  can 
exonerate  the  carrier  from  liability  for  dam- 
age caused  by  the  f  ail  ure  to  so  provide.  Rhodes 
V.  l.ouutilU  d  N.  B,  Oo.  9  Bush,  690. 

The  proof  conduces  to  show  that  the  injury 
complained  of  was  the  result  of  the  floor  of 
the  car  breaking.  Certain  it  is  that  when  the 
car  reached  Cincinnati  there  was  a  large  break 
in  the  floor  of  the  car  containing  the  cattle. 
Public  policy,  as  well  as  the  weight  of  author- 
ity, requires  that  the  carriers,  In  such  cases, 
must  show  that  the  injury  was  not  caused  by 
the  breakage,  else  they  will  be  liable  for  such 
injuries  or  damage  as  may  accrue  to  the  stock, 
when  it  appears  that  such  breakage  would  rea- 
sonably cause  the  injuries  or  damage  shown  to 
have  occurred. 

The  proof  'in  this  case  was  sufl!icient  to  au- 
thorize the  verdict. 

Judgment  affirmed,  with  damages. 

A  petition  for  rehearing  having  been  filed, 
Guffy,  J. ,  on  June  5.  1896,  handed  down  the 
following  response: 

We  have  considered  the  very  earnest  and 
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able  petition  of  appellant  for  a  rehearing  in 
this  case,  and  its  brief  in  support  of  the  same, 
but  we  fail  to  see  that  the  former  opinion  de- 
livered herein  is  in  any  respect  erroneous.  The 
contract  relied  on  by  appellant,  if  enforced, 
would  practically  relieve  it  from   all  the  re- 
sponsibility of  a  common  carrier.    The  notice 
required  to  be  given  as  a  condition  precedent 
to  appellee's  right  to  sue  or  recover,  if  enforced. 
would  clearly  limit  the  liability  of  appellant 
for  injury  to  the  cattle  to  a  much  shorter  time 
than  the  common  law  allowed,  and  would,  if 
enforced,  relieve  appellant  from  all  liability  in 
this  case,  however  gross  or  negligent  appellant 
might  have  been;   and,  this  being  true,  the 
stipulation  is  void,  because  prohibited  by  §  196 
of  the  Constitution.     And  this  case  illustrates 
the  propriety  and   justice  of    the    provision. 
aupra.    The  cattle  were  injured  in  the  car,  one 
being  dead  and  the  others  injured,  and  the 
bottom  of  the  car  broken,  thus  making  it  im- 
portant to  unload  and  dispose  of  the  cattle  as 
soon  as  possible,  and  it  was  the  privilege,  if 
not  the  bounden  duty,  of  appellant's  agents  or 
servants  to  see  to  the  unloading  of  the  cattle, 
and  it  is  fair  to  conclude  that  the  agents  did 
see  to  the  unloading  and  were  therefore  well 
aware  of  the  damage  sustained;  and  it  further 
appears  that  the  shipper  was  not  in  fact  aware 
of  any  such  provision  being  in  the  bills  of  af- 
freightment, and,  besides,  it  nowhere  appears 
thai  appellant  was  in  any  way  injured,  or  any 
advantage  taken  of  it,  by  appellee's  failure  to 
give  the  notice.    The  case  of  Oulf,  C.  A  S.  F. 
M.  Co.  V.  Gann,  8  Tex.  Civ.  App   620,  was  a 
case  where  the  shipper  had  signed  or  accepted 
a  bill  with  a   condition    requiring  notice  of 
damage  before  suit  should  be  brought,  but  a 
Texas  statute  provided,  in  substance,  that  such 
agreement  should  be  invalid;  and  the  court 
suPtained  the  validity  of  the  statute,  and  al- 
lowed the  shipper  to  recover,  notwithstanding 
he  had  failed  to  give  the  stipulated  notice.     In 
Qalveston,  H,  &  S,  A,  R.  Co.  v.  Jofihton  {de- 
cided hf  the  same  court  January  23,  l^*'^,  re- 
ported in  29  S.  W.  428,  substantially  the  samu 
question   was  raised,  and  decided  adversely 
to  the  contention  of  appellant.     The  shipment 
was  made  from  Texas  to  another  state.    The 
opinion  of  the  court  was  delivered  by  James, 
Ch.  J.  We  quote  as  follows:  "The  first  assign- 
ment presents  the  action  of  the  court  sustain- 
ing plaintiff's  (appellee's)  exception  to  that  part 
of  the  answer  which  set  up  that  plaintiff  was 
barred  of  his  action  by  reason  of  a  clause  in  the 
contract  of  shipment  providing  that  suit  should 
be  commenced    within    forty  days  after  the 
damages  accrued,  or  such  lapse  of  time  should 
be  conclusive  aeainst  the  validity  of  the  claim. 
The  pleadings  showed  an  interstate  shipment 
of  live  stock,  and  the  position  that  appellant 
takes,  in  makiug  this  defense,  is  that  our  statute 
of  March  4,  1891,  prohibiting  the  making  of  a 
stipulation  contract  or  agreement  by  which  the 
time  is  limited  to  a  shorter  period  than  two 
years,  has  no  application    to  such  confrurts. 
The  provision  plainly  does  not  in  any  manner 
atempt  to  regulate  commerce.    It  imposes  no 
burden  or  restraint  on  trade  or  transpoitation, 
but  does  that  which  every  state  has  power  to 
do,  namely,  to  provide  and  regulate  the  len^rtly 
within  its  juiisdiclion   when  a  cause  of  >tccion 
arises.    It  would  not  be  contended  that  its  stat- 
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utes  of  limitation  prescrfbiDg  a  period  of  time 
within  which  suits  may  be  brought  do  not  ap- 
ply to  actions  frrowiog  out  of  a  transaction  of 
interstate  commerce  as  welt  as  to  others.  It 
must  follow  from  this  that  the  states  may  make 
such  statutes  absolute;  that  is  to  say,  not  sub- 
ject to  be  varied  in  their  operation  by  a  con- 
tract. The  proTision  above  referred  to  is 
within  the  scope  of  such  power,  and  it  applies 
to  actions  growing  out  of  a  contract  of  inter- 
state character,  Ouff,  0.  d  8.  F.  R  Co.  ▼. 
Buwfr,  75  Tex.  573;  6u/f,  C.  d:  S.  F,  R.  Oo. 
▼.  EddiM,  7  Tex.  Civ.  App.  116."  In  Arm- 
Mbrong  v.  Ualv^gton,  H.dn,  A,R,  Co.  (decided 
Feb.  37,  1895)  reported  in  (Tex.  Civ.  App.)  5 
Inters.  Com.  Rep.  347,  the  same  question  wks 
presented  and  decided  in  the  same  way.  Bee 
also  Missouri  P.  R.  Oo.  ▼.  Vdfideventer,  36 
Neb.  322,  8  L.  R  A.  139.  If  a  mere  statute 
of  a  slate  can  render  null  and  void  such  con- 
tracts, surely  a  constitutional  provision  can  do 
the  same.  In  the  case  of  IxmisviUe,  G.  d  L. 
R.  Oo,  V,  Hedger,  9  Bush.  645.  15  Am.  Rep. 
740.  it  was  held  that  if  live  stock  should  be  lost 
or  injured  while  in  tbe  custody  and  care  of  the 
company  or  its  agents,  for  transportation,  this 
should  be  prima  facie  evidence  of  negligence, 
and  tbe  burden  of  proof  is  on  the  carrier  to  re- 
but this  presumption.  It  was  also  held  that  a 
carrier  cannot  release  himself  by  contract  for 
ordinary  neglieence.  Former  decisions  of  this 
court,  quoted  by  appellant  to  sustain  its  con- 
tention, have  no  application  to  this  case,  be- 
cause they  were  rendered  before  the  adoption 
of  tbe  present  Constitution. 

Tbe  case  of  McDanid  v.  Ohieago  A  N.  W. 
R,  Co,  24  Iowa.  416,  was  an  action  against  the 
railroad  to  recover  for  injury  to  cattle  shipped 
from  Clinton.  Iowa,  to  Branch  Station,  (;hi- 
caso.  BlinolB.  The  contract  of  shipment  con- 
tained a  provision  exempting  the  company 
from  any  liability  over  $100  on  horses  or  valu- 
able live  stock,  except  by  special  ajrreement. 
The  damage  claimed  was  over  $100.  We 
quote  as  follows  from  the  opinion  in  that  case: 
"By  chapter  118  of  the  Laws  of  tbe  Eleventh 
General  Assembly,  it  is  enacted  'that  in  the 
transportation  of  persons  or  property  by  any 
railroad  or  other  company,  or  by  an}'  person 
or  firm  engaged  in  the  business  of  transporta 
tion  of  persons  or  property,  no  contract,  re- 
ceipt, rule,  or  regulation  shall  exempt  such 
railroad  or  other  company,  person,  or  firm 
from  the  full  liabilities  of  a  common  carrier, 
which,  in  the  absence  of  any  contract,  receipt, 
rule,  or  regulation  would  exist  with  respect  to 
such  persons  or  property.'  Laws  1866,  p.  121. 
No  question  is  made  but  that  under  the  opera- 
tion of  this  statute  the  special  contract  in  this 
case  would  be  void,  so  that  the  rights  and  lia- 
bilities of  the  parties  would  be  measured  by 
the  common  law.  as  applicable  to  common 
carriers.  But  it  is  claimed  by  appellant's 
counsel  that  the  contract,  though  made  in 
Iowa,  was  to  be,  by  its  terms,  wholly  performed 
in  Illinois,  and  that  tbe  law  of  the  place  where 
the  contract  is  to  be  performed  must  govern  in 
determining  iu  validitv  and  effect.  The  gen 
oral  rule  is  that,  in  conformity  to  the  presumed 
intention  of  the  parties,  the  contract,  as  to  its 
validity,  nature,  obligation,  and  interpretation, 
is  to  be  governed  by  the  law  of  the  place  of 
performance.  Story.  Confl.  L.  §  280.  But 
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it  is  also  a  general  rule  that,  if  the  contract 
is  void  or  illegal  by  the  law  of  the  place 
where  it  is  m^e,  it  is  held  void  and  illegal 
everywhere.  Id.  g  248,  and  authorities  cited. 
In  this  case,  however.  It  is  unnecessary  to  rest 
the  decision  upon  anv  general  rule;  for  by  the 
express  terms,  as  well  as  by  the  necessary  im- 
plication, of  the  contract,  it  was  to  be  partly 
prformed  in  Iowa.  The  cattle  were  received 
in  Clinton,  Iowa,  'to  be  delivered  at  Chicago. 
Illinois.'  To  do  this,  it  was  necessary  to  trans- 
port them  some  distance,  more  or  less,  in  Iowa, 
before  they  could  reach  Illinois.  The  contract 
being  entire  and  indivisible,  made  in  Iowa,  and 
to  be  partly  performed  here, it  must,  as  to  its  va- 
lidity, nature,  obligation,  and  interpretation, 
be  governed  by  our  law.  And  by  our  law,  so 
far  as  it  seeks  to  chance  the  common  law,  it  is 
wholly  nugatory  and  inoperative.  The  rights 
of  the  parties,  then,  are  to  be  determined  under 
the  common  law,  the  same  as  if  no  such  con- 
tract had  been  made."  The  foregoing  opinion 
was  quoted  with  approval  by  the  Supreme 
Court  of  the  United  States  in  Litei-pool  d:  O. 
W.  Steam  Co,  v.  Phfnix  Tn».  Oo,  129  U.  8. 
457,  32  L.  ed.  797«  in  the  following  lanji^uage: 
'<In  MeDanifl  v.  Ohieago  A  N.  W.  R.  f'o.  34 
Iowa,  412.  417.  cattle  transported  by  a  railroad 
company  from  a  place  in  Iowa  to  a  place  in 
Illinois, "^under  a  special  contract  made  in  Iowa, 
containing  a  stipulation  that  the  company 
should  be  exempt  from  liability  for  any  dam- 
age, unless  resulting  from  collision  or  derailing 
of  trains,  were  injured  in  Illinois  by  the  negli- 
gence of  the  company's  servants;  and  the  su- 
preme court  of  Iowa,  Chief  Justice  Dillon  pre- 
siding, held  the  case  to  be  governed  by  the  law 
of  Iowa,  which  permitted  no  common  carrier 
to  exempt  himself  from  the  liabiliiy  which 
would  exist  in  the  absence  of  the  contract. 
The  court  said:  'The  contract  being  entire 
and  indivisible,  made  in  Iowa,  and  to  be  parity 
performed  here,  it  must,  as  to  its  validity,  ra- 
ture,  obliiration,  and  interpretation,  be  gov 
eroed  by  our  law.  And  by  our  law,  so  far  as 
it  seeks  to  change  the  common  law,  it  is  wholly 
nugatory  and  inoperative.  Tbe  rights  of  the 
parties,  then,  are  to  be  determined  under  tbe 
common  law,  the  same  as  if  no  such  contract 
had  been  made.'" 

The  case  of  HaH  v.  Chicago  <t  N.  W.  R,  Oo 
69  Iowa,  485,  was  a  suit  to  recover  damages 
for  injury  to  horses  shipped  from  Des  Moines. 
Iowa,  to  the  town  of  Miller,  in  Dakota  terri- 
tory. The  contract  provided,  in  substance, 
that  the  defendant  should  not  be  liable  for 
more  than  $100  damages  to  each  horse.     Sec- 

i  tion  1808  of  the  Code  of  Iowa  provides  that  no 
contract,  receipt,  rule,  or  regulation  shall 
exempt  any  corporation  engaged  In  transport- 
ing persons  or  property  by  railway  from  liabil- 
ity of  a  common  carrier  or  carrier  of  passen- 
gers which  would  exist  had  no  contract,  re- 
ceipt, rule,  or  regulation  been  made  or  entered 
into.  We  quote  tbe  third  and  final  paragraph 
of  the  decision  in  the  above  named  case:  **The 
evidence  tended  to  prove  that  two  of  the  horses 
were  worth  $150  each,  and  that  two  oth- 
ers were  worth  $135  each,  and  that  the  others 
were  worth  $100  each.  Defendant  asked  the 
circuitcourt  to  instruct  tbe  jury  that,  under  the 
contract,  defendant'.^  liability  for  the  horses 
could  not  exceed  $100  per  head.     The  court 
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refu»ed  tojpve  this  iostructiou,  and  ruled  that, 
if  plaintiff  was  entitled  to  recover,  the  Jury 
should  award  him  the  full  value  of  the  prop- 
erty. Whether  a  common  carrier,  in  the  ab- 
sence of  any  statute  restricting  bis  powers  in 
that  respect,  can,  by  rule,  regulation,  or  con- 
tract, limit  his  liability  for  the  property  re- 
ceiveid  by  him  for  carriage,  has  been  the  sub- 
ject of  much  discussion,  and  there  is  great 
conflict  in  the  decision  of  the  courts  on  the 
question.  We  have  no  occasion,  however,  in 
this  case,  to  enter  into  that  question.  No  one 
would  question  that,  in  the  absence  of  a  con- 
tract limiting  the  amount  of  his  liability,  the 
shipper  would  be  entitled,  in  case  of  the  de- 
struction or  injury  of  the  property  under  such 
circumstances  as  that  the  carrier  was  liable  for 
the  loss,  to  recover  full  compensation  for  in- 
juries sustained.  The  statute  quoted  above 
prohibits  the  making  of  any  contract  that  would 
exempt  him  from  the  liability  of  a  common 
carrier  which  would  exist  if  no  contract,  rule, 
or  regulation  existed.  If  the  statute  is  appli- 
cable to  a  contract  in  which  the  undertaking 
1b  to  transport  the  property  from  this  state  into 
another  state  or  territory  of  the  United  States, 
it  cannot  bedoubted,^ethink,thatthe  provision 
of  the  contract  in  question,  by  which  it  was 
sought  to  limit  the  liability  o^  defendant  for 
the  horses  to  an  amount  less  than  the  actual 
value  of  the  property,  is  repugnant  to  its  pro- 
visions, and  consequently  invalid.  It  is  con- 
tended, however,  that  the  state  has  no  power 
to  place  a  restriction  of  that  character  upon 
the  carrier  who  contracts  for  the  transporta- 
tion of  property  from  this  state  into  another 
state  or  territory.  The  position  is  that  the  re- 
striction, if  applicable  to  a  contract  of  this 
character,  would  be  a  regulation  of  commerce 
among  the  states, — a  subject  which,  under  the 
Federal  Constitution,  is  within  the  exclusive 
jurisdiction  of  the  Congress  of  the  United 
States.  In  our  opinion,  however,  this  position 
cannot  be  maintained.  The  provision  is  in  no 
lust  or  legal  sense  a  regulation  of  commerce. 
It  prescribes  no  regulation  for  the  transporta- 
tion of  freight  upon  any  of  the  channels  of 


communication.  It  leaves  the  partJes  free 
to  make  such  contracts  as  they  may  choose  to 
make  with  reference  to  the  compensation 
which  shall  be  paid  for  the  services  to  be  ren 
dered.  The  carrier  is  left  free  to  demand  such 
compensation  for  the  carriage  of  the  property 
as  U  just,  considering  the  responsibility  be  as 
sumes  when  he  receives  it  He  is  forbidden  to 
make  any  contract  that  would  exempt  him 
from  an^  of  the  liabilities  which  arise  by 
implication  from  his  undertaking  to  carry  the 
property.  But  no  burden  is  placed  upon  the 
property  which  is  the  subject  of  the  contract; 
nor  is  any  rule  prescribed  for  his  government 
respecting  it.  That  it  is  within  the  power  of 
the  state  to  prescribe  such  a  limitation  upon  his 
power  to  contract,  we  have  no  doubt.  The 
statute  was  enacted  by  the  state  in  the  exercise 
of  the  police  power  with  which  it  is  vested,  and 
it  is  applicable  to  all  contracts  entered  into 
within  its  Jurisdiction.  The  question  involved 
is  not  different  in  principle  from  that  decided 
by  the  Supreme  Court  of  the  United  States  id 
what  are  known  as  the  'Granger  Cases/  See 
Munn  V.  lUinois,  94  U.  S.  113,  24  L.  ed.  77; 
Chicago,  B,  d:  Q.  R,  Co,  ▼.  CutU,  94  U,  8. 155, 
24  L.  ed.  94;  Peik  v.  Chicago  d  N,  W.  B.  Co. 
94  U.  8.  IW,  24  L.  ed.  97." 

It  seems  clear  to  us  that  the  contract  re- 
lied upon  by  the  appellant  is  in  violation  of 
§  196  of  the  Constitution,  and  therefore  void 
where  the  contract  was  made;  and,  lieing  void 
in  this  stale,  it  is  void  everywhere.  Storv, 
Confl.  L.  §  248;  7  Lawson,  Rights,  Rem.  & 
Pr.  §  3873.  Section  196.  tttpra,  is  in  no  sense 
an  attempt  to  regulate  or  interfere  with  inter 
state  commerce.  It  does  not  seek  to  impose 
any  condition  on  commerce,  nor  to  regulate 
freight  charges,  rate  of  speed,  or  kind  of  cars, 
nor  change  or  define  the  duties  or  responsi- 
bilities of  common  carriers,  but  is  merely  tbe 
exercise  of  the  undoubted  right  of  the  states 
to  determine  what  shall  be  a  valid  contract, 
and  to  control  the  remedy  in  her  own  courts. 
Oioen  V.  Louisville  dN.B.Oo.Bd  Kj.  «ML 

Judgment  qfflrmed. 


OREGON  SUPREME  COURT. 


R.  A.  FRAME  et  al.,  AppU., 

Charles  F.  SLITER  et  al.,  Respte. 

(29  Or.  12L) 

A  grBJktov  of  real  estate  has  no  Implied 
equitable  lien  thereon  for  tbe  unpaid  pur- 
ohase  money  after  he  has  delivered  an  absolute 
deed  to  the  property  and  placed  the  grantee  In 

pOSBOflfliOD* 
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APPEAL  by  plaintiffs  from  a  Judgment  of 
the  Circuit  Court  for  Clatsop  County  in 


favor  of  defendants  fn  an  action  tnonglift  lo 
enforce  a  vendor's  lien.    Ajfhmed. 

The  facts  are  stated  in  the  opinion. 

Mr,  J.  B.  Thompson,  for  appellants: 

Tbe  doctrine  of  vendor's  lien  exists. 

Peaw  V.  KeUy,  8  Or.  417;  Eellp  v.  RubU, 
11  Or.  76;  Qee  v.  McMillan,  14  Or.  268,  58 
Am.  Rep.  815;  Letne  v.  Henderson,  22  Or. 
648;  Thomas  v.  ITunnas,  24  Or.  251;  Jones 
y.  Gates,  Id.  411. 

There  is  nothing  in  the  policy  of  our  laws,  or 
of  the  laws  in  relation  to  the  registration  of  in- 
struments affecting  tbe  title  to  real  property 
generally,  which  calls  for  the  overthrow  of  this 
doctrine. 


Nora— Id  oonneotlon  with  tbe  above  case  as  to 
vendor^   Hens,  see   tome  authorities  in  note  to 
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O^Oonner  v.  O*0onner  (Tenn.)  7  lib  B.  A.  88,  and  Qess- 
ner  v.  Palmater  (Gal.)  18  L.  B.  A.  187* 
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See  Hill's  Code,  g  414. 

The  grantee  of  the  original  vendee  took  the 
title  with  full  notice.  So  there  is  no  secret  lien. 
The  policy  which  permits  the  enforcement  of 
secret  liens  as  to  personal  property,  after  the 
same  has  gone  out  of  the  possession  of  the  true 
owner  as  in  the  case  of  Singer  Mfg.  Co.  y. 
Graham,  8  Or.  18,  34  Am.  Rep.  572,  should 
permit  the  adoption  of  the  doctrine  of  vendor's 
lien,  in  this  state. 

ChUton  y.  LyoM,  87  U.  8.  3  Black.  458.  17 
L.  ed.  804;  PeterB  y.  Bowman,  98  U.  8.  66.  25 
L.  ed.  91;  UredgiU  v.  Fintard,  68  U.  8.  12 
How.  24, 18L.  ed.  877. 

The  following  states  have  adopted  and  recog- 
nized thedoclrme: 

Alabama:  Bankhead  v.  Owen,  60  Ala.  ^7. 

Arkansas:  Harrii  v.  Eanie,  87  Ark.  848. 

California:  Cahoon  v.  liobinson  6  Cal.  226. 

Colorado:  Francis  v.  We/U,  2  Colo.  660. 

Dakota:  Civil  Code,  g  1801. 

District  of  Columbia:  Ford  v.  Smith,  1 
MacArth.  692. 

Florida:   Woodi  v.  Bailey,  d  Fla.  41. 

Idaho:  Code,  §  8440. 

Illinois:  Manning  v.  Fraeier,  96  111.  279. 

Indiana:  Richards  v.  MePAerson,  74  Ind.. 
158. 

Iowa:  Esther  v.  Simmons,  54  Iowa,  269; 
Pisker  ▼.  Shropshire,  147  U.  8.  188,  87  L.  ed. 
109. 

Kentucky:  Emison  v.  Risque,  9  Bush,  24. 

MaryUnd:  Seiasarz  v.  Stein,  29  Md. .  117; 
Qhise^in  v.  Fergusson,  4  Harr.  &  J.  525. 

Michigan:  Hiacock  v.  Norton,  42  Mich.  820. 

Minnesota:  t^lby  v.  Stanley,  4  Minn.  65. 

Mississippi:  Walton  v.  Hargrotes,  42  Miss. 
18,  97  Am.  Dec.  429.  • 

Missouri:  McKnight  v.  Bright,  2 Mo.  IIO. 

New  Jersey:  Ogden  v.  Thornton,  80  N.  J. 
Eq.  509. 

New  York:  Chase  v.  Peek,  21  N.  Y.  581. 

Ohio:   Whitsel  v.  Robeits,  81  Ohio  St.  503. 

Rhode  Island:  Kent  v.  Oerltard,  12  R.  L  92, 
84  Am.  Rep.  612. 

Tennessee:  RusseU  v.  Dodson,  6  Bazt  16. 

Te.\a8:   Waldrom  v.  Zaeharie,  54  Tex.   603. 

Wisconsin:  De Forest  v.  Bolum,  88  Wis, 
516. 

In  the  states  of  Georgia,  Vermont,  and  Vir- 

S'nia  the  earlier  decisions  adopted  the  doctrine. 
anly  v.  Slason,  21  Vt.  271.  52  Am.  Dec. 
60;  Tompkins  v.  MitcheU,  2  Rand.  (Va.)  428; 
Mims  V.  Loekett,  2H  Ga.  287,  68  Am.  Dec.  521. 
But  it  is  DOW  abolished  by  statute. 

In  the  following  slates  it  has  neither  been 
adopted  nor  repudiated: 

Connecticut:  Watson  v.  Wells,  5  Conn.  472; 
Meigs  v.  Dimock,  6  Conn.  468. 

Delaware:  Budd  v.  Busti,  1  Harr.  (Del.)  69. 

New  Hampshire:  Arlin  v.  Brown,  44  N.  H. 
102. 

Id  Washington  the  doctrine  has  been  rec- 
ognized, though  not  directly  decided  to  ezist: 
Sheldon  v.  Jones,  4  Wash.  692. 

The  only  states  which  have  denied  the  eziat* 
eoce  of  the  doctrine  are : 

Kansas:  Simpson  v.  Mundee,  8  Ean.  172. 

Maine:  PhUbrook  v.  Ddano,  29  Me.  410. 

Massachusetts:  Ahrendv.  CMkvne,  118  Mass. 
261,  19  Am.  Rep.  449. 

Nebraska:  Edminster  T.  Higgins,  6  Neb. 
265. 
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8outb  Carolina:  Wragg  v.  Comptroller  Oen- 
oral,  2  Desauss.  Eq.  509. 

In  North  Carolina  the  case  of  Mast  v.  Bnper, 
81  N.  C.  880,  seems  to  recognize  the  doctrine, 
though  the  earlier  case  of  Womble  v.  Battle,  8 
Ired.  Eq.  182,  denied  it. 

The  Supreme  Court  of  the  United  States  has 
repeatedly  recognized  the  doctrine. 

CJUltony,  Lyons,  07  U.  8.  2  Black,  458,  17 
L.ed.  804. 

The  doctrine  was  adopted  and  enforced  by 
Judge  Deady,  in  Coos  Bay  Wagon  Road  Co.  v. 
Crodeer,  6  Sawy.  674 

See  8  Pom.  Eq.  Jur.  (i§  1249  H  seq.;  Mack- 
reth  ▼.  Symmons,  15  Yes.  Jr.  829. 


Ch.  J.,  delivered  the  opinion  of  the 
court: 

The  single  question  in  this  case  Is  whether  a 
grantor  of  resu  estate,  by  absolute  deed,  fol- 
lowed by  delivery  of  possession  to  his  grantee, 
has  an  implied  equitable  lien  thereon  for  the 
unpaid  purchase  money.  It  has  been  several 
times  mooted  in  this  court,  but  the  doctrine  of 
the  English  courtof  chancery,  which  recognizes 
and  upholds  such  lien,  has  never  been  recog- 
nized or  established  here,  although  the  state  is 
classed  by  many  tezt-writers  among  those  in 
which  the  lien  prevails.  The  earliest  case  in 
which  reference  is  made  to  the  question,  and 
the  one  most  strongly  relied  upon  to  sus- 
tain the  doctrine,  is  Pease  v.  Kelly,  8  Or.  417. 
but  the  court  In  that  case  only  decided  that, 
by  taking  a  mortgage  to  secure  the  payment 
of  purchase  money,  the  vendor  waived  the 
equitable  lien  and  therefore  could  not  maintain 
the  suit.  Nothing  more  was  in  fact  decided  in 
that  case,  although  it  Is  stated  in  the  opinion 
that  "the  lien  exists  if  there  is  no  higher  secur- 
ity." It  is  next  referred  to  in  Kelly  v.  Ruble, 
11  Or.  75,  where  the  court,  after  disposing  of 
the  case  on  other  grounds,  says:  *'We  have 
thus  far  impliedly  admitted  the  existence  of 
the  equitable  lien  of  a  vendor  of  real  estate  for 
the  unpaid  purchase  price.  But  we  doubt  the 
actual  existence  of  the  lien  in  this  state. 
Ahrend  v.  Odiorne,  118  Mass.  261,  19  Am. 
Rep.  449;  Kavffslt  v.  Bower,  7  Sers.  &  R.  64. 
10  Am.  Dec.  428.  It  is  not  believed  the  exist- 
ence of  such  a  lien  was  decided  in  Pease  v. 
Kelly.  8  Or.  417."  The  question  again  arose 
in  OesY.  McMillan,  14  Or.  268,  58  Am.  Rep. 
81fi(  and  Mr.  Justice  Strahan  puts  his  decision 
in  that  case  squarely  on  the  doctrine  of  the  ex- 
istence of  a  grantor's  lien,  but  Chief  Justice 
Lord  dissents  in  toto,  and  Mr.  Justice  Thayer, 
while  concurring  in  the  result  upon  other 
grounds,  expressly  disclaimed  any  intention  to 
decide  whether  the  principles  upon  which  the 
doctrine  is  supposed  to  be  founded  are  broad 
enough  "to  uphold  a  vendor's  lien  to  the  ex- 
tent of  raising  a  trust  in  favor  of  a  grantor 
who  has  conveyed  by  deed  of  absolute  convey- 
ance, so  as  to  admit  of  the  purchase  price  be- 
ing made  a  charge  upon  the  property  con- 
veyed, in  sn  ordinary  case  of  sale  of  real  es- 
tate." In  f^ewis  v.  Henderson,  22  Or.  648; 
Thomas  v.  Thomas,  24  Or.  254;  and  Jones  v. 
Oates,  Id.  415,  where  the  doctrine  is  again  re- 
ferred to,  the  court  carefully  avoided  approv- 
ing it  even  by  inference,  from  these  decisions 
it  is  apparent  that  it  has  never  received  judi- 
cial sanction,  or  become  a  law^of  real  property 
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io  this  state,  and  its  decision  is  now  made 
necessary  for  the  first  time.  We  therefore  feel 
at  liberty  to  determine  the  question  as  one  of 
first  impression,  and,  after  having  given  it  the 
careful  and  deliberate  consideration  which  its 
importance  demands,  we  are  clearly  of  the 
opiLion  that  the  doctrine  of  a  grantor's  lien  is 
so  oppo'^ed  to  the  genial  policy  and  course  of 
legislation  in  this  state  that  it  ought  not  to  pre- 
vail here.  The  whole  tenor  of  our  legislation 
ia  to  make  the  title  to  real  estate  as  simple  and 
easily  understood  as  possible,  and  to  facilitate 
Its  transfer,  by  discouraging  ail  secret  or  la- 
tent equities,  and  requiring  all  conveyances 
thereof  and  encumbrances  thereon  to  be  made 
a  matter  of  public  record. 

The  doctrine  seems  to  have  been  borrowed 
bv  the  English  courts  of  chancery  from  the 
civil  law,  as  a  means  of  evading  the  rule  of 
the  common  law  under  which  land  was  not 
liable,  both  during  and  after  the  life  of  the 
debtor  for  simple-contract  debts,  and,  after 
the  reason  for  its  original  adoption  had  ceased 
to  exist,  was  enforced  upon  the  ground  that 
the  previous  decisions  had  **  the  cSfect  of  con- 
tract, though  no  actual  contract  had  taken 
place."  Maekreth  v.  Si/mmona,  16  Yes.  Jr. 
329.  Many  of  the  courts  of  this  country,  fol- 
lowing the  Enelish  cases,  have  adopted  the 
rule;  out  they  nave  never  been  able,  in  our 
opinion,  to  place  the  doctrine  upon  any  satis- 
factory principle  applicable  to  the  condition 
of  affairs  in  a  country  where  real  estate  is  one 
of  the  principal  articles  of  commerce,and  lia- 
ble for  the  debts  of  the  owner,  and  in  which 
a  system  of  registration  prevails.  The  doc- 
trine has  been  variously  stated  to  rest  upon 
natural  equity,  a  supposed  Intention  of  the 
parties,  a  trust  arising  out  of  the  vendee's 
holdinff  the  land  without  paying  the  price,  the 
implied  agreement  of  the  parties,  and  an 
equitable  mortgage.  But,  manifestly,  it  cannot 
be  supported  as  an  equitable  mortgage,  be- 
cause there  is  no  pretense  in  such  cases  that 
there  was  anv  agreement  for  securitv  on  the 
land,  which  (n  essential  to  an  equitable  mort- 
gage; nor  can  it  be  supported  as  a  trust,  for  a 
constructive  trust  cannot  arise  from  the  m^re 
breach  of  a  contract  to  pay  money  in  the  ab- 
sence of  fraud;  nor  on  the  ground  of  an  implied 
^reement,  because,  as  said  by  Mr.  Justice 
Gibson,  in  7  Serg.  &  R.  76, 10  Am.  Dec.  428, 
**the  implication  that  there  is  an  intention  to 
reserve  a  lien  for  the  purchase  money  in  all 
cases  where  the  parties  do  not,  by  express  acts, 
evince  a  contrary  intention,  is  in  almost  every 
case  inconsistent  with  the  truth  of  the  fact, 
and  in  all  instances  without  exception,  in  con- 
tradiction of  the  express  terms  of  the  contract, 
which  purports  to  be  a  conveyance  of  every- 
thing that  can  pass.'*  Nor  do  we  think  it  can 
now  be  put  upon  the  natural  equity  "  that  a 
person  having  got  the  estate  of  another  shall 
not,  as  between  them,  keep  it  and  not  pay  the 
consideration,"  because  there  is  no  reason  for 
a  resort  to  equity  in  this  country,  where  real 
estate  is  liable  to  seizure  upon  attachment  and 
execution,  and  the  courts  of  law  afford  a  cred- 
itor a  speedy  remedy  for  the  enforcement  of 
his  claim.  And,  besides,  **  it  is  inconsistent 
with  natural  Justice,"  quoting  again  from  Mr. 
Justice  Gibson,  in  the  case  referred  to,  "that  a 
vendor  who  publishes  to  the  world, by  the  terms 
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of  his  deed,  that  he  has  parted  with  hia  whole 
interest  and  has  trusted  to  the  personal  security 
of  the  vendee,  should  become  an  object  of 
special  protection,  against  the  consequences  of 
his  own  neglig?nce;  and  that,  too,  at  the  ex 
pense  of  a  third  person,  who,  in  purchasing 
from  the  vendee,  even  with  notice  that  the 
purchase  money  was  unpaid,  has  been  guilty 
of  nothing  positively  immoral  or  even  uncon 
scionable. '  If  a  vendor  sells  and  conveys  resi 
estate,  and,  either  through  negligence  or  over- 
confidence,  chooses  to  rely  upon  the  personal 
security  of  his  vendee  for  the  purchase  money, 
he  has  no  special  claim  to  the  aid  of  a  court 
of  eouity  to  protect  him  from  the  consequence^ 
of  his  own  act,  by  enforcing  some  secret  lien 
which,  in  the  nature  of  things,could  be  known 
only  to  himself  and  his  vendee  and  such  per 
sona  as  they  might  take  into  their  confidence — 
a  practice  which,  if  tolerated,  would  have  a 
tendency  to  open  wide  the  door  to  fraud  .and 


perjury. 
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he  earliest  English  case  which  contains  a 
full  discussion  of  the  doctrine  and  the  reason 
and  authorities  by  which  it  Is  supported  is 
Maekreth  v.  Symmons,  9upra.  In  that  case. 
Lord  Eldon  was  only  able  to  determine  that 
"two  points  were  clearly  settled:  (1)  That,  gen- 
erally speaking,  there  Is  such  a  lien;  and 
(2)  that,  in  those  general  cases  in  which  there 
would  be  a  lien  as  between  vendor  and  ven- 
dee, the  vendor  will  have  a  Hen  against  a  third 
person  with  notice  that  the  money  was  not 
paid."  But,  as  to  what  would  be  sufficient  to 
make  a  case  in  which  the  lien  would  not 
exist,  he  felt  obliged  to  declare,  from  the  au- 
thorities, that  it  was  '*  obvious  that  a  vendor, 
taking  a  security,  unless  by  evidence,  mani 
fest  intention,  or  declaration  plain,  he  shows 
his  purpose,  cannot  know  the  situation  io 
whidi  he  stands  without  the  judgment  of  a 
court,  how  far  that  security  does  contain  the 
evidence,  manifest  intention,  or  declaration 
plain  upon  that  point;"  and  that  '*  it  has  al- 
ways struck  me,  considering  this  subject,  thst 
it  would  have  been  better  at  once  to  have  held 
that  the  lien  should  exist  in  no  case,  and  the 
vendor  should  suffer  the  consequences  of  his 
^ant  of  caution,  or  to  have  laid  oown  the  rule 
the  other  way  so  distinctlv  that  a  purdia.<ier 
might  be  able  to  know,  without  the  judgment 
of  a  court,  in  what  cases  it  would,  and  in  what 
it  would  not,  exist. **  And,  although  the  doe- 
trine  of  the  English  court  of  chancery  has 
been  the  subject  of  much  learned  discussion 
in  this  country,  it  is  no  more  satisfactory  now 
than  it  was  in  Lord  Eldon's  time.  Indeed,  it 
is  much  less  so.  From  the  very  nature  of  the 
lien  itself,  there  can  be  no  fixed  rulea  concern 
inir  it.  It  ia  *'a  mere  creature  of  a  court  of 
equity,  which  it  molds  and  fashions  according 
to  its  own  purposes," and  "has  no  existence 
until  it  is  established  by  the  decree  of  a  court 
in  the  particular  case,  and  is  then  made  sub- 
servient to  8 11  other  equities  between  the  par- 
ties." Storv,  J.,  in  Oilman  v.  Brown.l  Mason. 
191.  And  Mr.  Justice  Potter  says:  "  Its  exist- 
ence depends  upon  and  is  controlled  by  no  aet- 
tied  rules,  but,  on  the  contrary,  the  existence 
of  the  lien  generally  is  made  to  depend  upon 
the  peculiar  state  of  facts  and  circumstances 
surrounding  the  particular  case,  that  is.whether 
or  not  a  case  of  natural  equity  is  eatablisheri. 
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and.  if  lu,  whether  it  is  not  made  to  yield  to 
Migher  or  superior  equities  in  some  other  per- 
son,— whether  the  party  is  not  to  be  regarded 
as  having  waived  it,  or  as  having  intended  to 
waive  or  postpone  it  to  another  equity,  or 
whether,  bv  the  acts  or  omissions  to  act.  or 
by  the  neglect  of  Uie  party  claiming  such  lien 
to  enforce  it  within  a  reasonable  time,  the 
riisht  is  not  lost  as  being  the  superior  claim. 
These  considerations  control  and  vary  the  re- 
sult as  equity  demands."  ti9k  v.  Potter,  2 
Kpyes,  64. 

Under  the  authorities,  it  would  seem  that, 
where  the  doctrioe  prevails,  each  case  must  be 
determined  upon  its  own  peculiar  circum 
staoces,  according  to  the  views  of  the  chan- 
cellor, and  the  weight  of  the  ar^rument  at  the 
bar;  so  that  it  is  impossible  to  tell,  without  the 
judgment  of  a  court,  whether  the  lien  does  or 
does  not  exist.  It  may  be  well  doubted 
whether  any  subject  coDoected  with  the  Amer- 
ican Ihw  of  real  property  has  provoked  more 
judicial  discussion  and  controversy,  and  is 
DOW  in  a  more  chaotic  state,  than  the  doctrine 
of  a  grantor's  lien  where  such  lien  is  held  to 
exist.  There  is  hardly  a  rule  upoo  ibe  subject 
which  has  not  been  somewhere  denied,  and 
hardly  any  two  states  agree  upon  the  essential 
points  of  the  doctrine.  "Ito  other  single 
topic  belonging  to  the  equity  jurisprudence," 
says  Mr.  Pomeroy.  ''*haa  occasioned  such  a  dl- 
veisity  aud  even  discord  of  opinion  among 
the  American  courts  as  this  of  the  grantor^ 
lien.  Upon  nearly  every  question  that  has 
arisen  as  to  its  operation,  its  waiver,  or  dis- 
charge, the  parties  against  whom  it  avails,  and 
the  parties  in  whose  favor  it  exists,  the  deci- 
sions in  different  states,  and  sometimes  even 
In  the  same  state,  are  directly  conflicting.  It  is 
practically  impossible  to  formulate  any  general 
rules  representing  the  doctrine  as  established 
throughout  the  whole  country."  8  Pom.  £q. 
Jur.  ^  1261.  Indeed,  the  remark  attributed  to 
Lord  Mansfleld,  that  "  the  more  we  read,  the 
more  we  shall  be  confounded,"  is  peculiarly 
applicable  to  the  condition  of  the  law  upon 
this  question.  It  has  been  adjudged  that  the 
lien  does  not  exist  under  any  circumstances 
after  an  absolute  conveyance,  by  such  able 
juri*>ts  as  Mr.  Justice  Qray,  of  Massachusetts 
(now  of  the  Supreme  Court  of  the  United 
States),  Qibson  of  Pennsylvania,  Nash  and 
Ruffln  of  North  Carolina,  Crozier  of  Kan- 
sas. Shipley  of  Maine,  and  Maxwell  of  Ne- 
braska, to  whose  opinions  in  Kavffeli  v. 
Baioer,  7  Serg.  &  R  64, 10  Am.  Dec.'428;  Ah- 
rend  v.  Odiorne,  118  Mass.  261,  19  Am.  Rep. 
449;  Womble  v.  Battle,  8  Ired.  Eq.  183;  Simp- 
9on  V.  Mundee,  8  Kan.  172;  Phubrook  v.  JDe- 
lano^  29  Me.  410;  Edminster  v.  Biggiru,  6 
Neb.  266,— we  refer  for  arguments  which  seem 
to  us  conclusive  against  the  existence  of  such  a 
lien.  In  some  of  the  states  it  has  been  adopted 
by  the  courts,  and  afterwards  abolished  by 
the  legislature;  and  in  others,  although  the 
courts  have  felt  bound  to  foDow  earlier  cases, 
it  has  of  late  years  been  done  with  expressions 
of  regret  that  such  liens  were  ever  admitted 
in  this  country, where  registration  is  so  gener- 
ally provided  for  and  practi^^ed. 

In  courts  of  the  United  States  the  doctrine 
has  been  recognized  where  established  bv  the 
local  laws  of  different  states  {Bice  y.  Rtee,  86 
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Fed.  Bep.  868);  but  it  does  not  seem  to  have 
been  looked  upon  with  favor,  if  we  may  Judge 
from  the  remarks  of  Mr.  Chief  Justice  Mar- 
shall in  BayUffv.  QreenUaf,  20  U.  S.  7  Wheat 
51, 6  L.  ed.  895,  that '  'it  is  a  secret  invisible  trust, 
known  only  to  the  vendor  and  vendee,  and  to 
those  to  whom  it  may  be  communicated  in  fact. 
To  the  world  the  vendee  appears  to  hold  the 
estate  devested  of  any  trust  whatever;  and 
credit  is  given  to  him,  in  the  confidence  that 
the  property  is  bis  own  in  equity,  as  well  as 
law.    A  vendor  relying  upon  this  lien  oui;bt 
to  reduce  it  to  a  mortgage,  so  as  to  give  notice 
of  it  to  the  world.     If  he  does  not  he  is  in 
some  degree,  accessary  to  the  fraud  committed 
on  the  public,  by  an  act  which  exhibits  the 
vendee  as  the  complete  owner  of  an  estate  on 
which  he  claims  a  secret  lien."    The  author- 
ities pro  and  eon.  are  collated  in  28  Am.  & 
Eng.  £nc.  Law,  p.  168:  3  Pom.  Eq.  Jur.  ^  Vifil ; 
2   Jones.  Liens,  g  1061;  1  Beach,  Mod.  Eq. 
Jur.  ^§  296, 297;  and  note  to  Mackreth  v.  Syrn- 
moriM,  1  Lead.  Cas.  in  Eq.  447.    And  we  think 
an  examination  of  them  and  the  discussion  of 
the    question    by   the   several    authors    will 
clearly  show  that  the  whole  doctrine  is  incon- 
sistent with  the  general  policy  prevailing  in 
this  country  of  making  all  matters  of  title  de- 
pendent upon  record  evidence,  so  that  inter- 
ested parties  may  know  whether  the  land  is  en- 
cumbered by  a  lien  without  waiting  for  the 
judgment  of   a   court,  as  is  admittedly  the 
case  in  many  instances  where  a  grantor's  lien 
exists;  that  ft  bristles  with  difficulties,  snares, 
and  dangers,  and  ought  not  to  find  lod^rment 
in  this  state,  where  its  only  effect  would  be  to 
render  the  title  to  real  estate  uncertain,  em- 
barrass its  alienation,  foster  litigation,  and  of- 
fer temptation  to  fraud  and  perjury,  with  no 
substantial  benefit  to  anyone  except  to  protect 
some  grantor  from  the  consequences  of  his 
own  voluntary  act.    The  decided  tendency  of 
modern  legislation  and  legal  learning  is  clearly 
against  the  existence  of  such  a  lien  under  any 
clrcupistances.     Mr.    Pomeroy  ventures  the 
opinion  "that  theorigind  grounds  and  reasons 
for  admitting  the  grantor's  lien  do  not  exist  in 
our  own  country,  and  the  lien  itself  is  not  in 
harmony  with  our  general  real  property  law. 
The  tendency  both  of  our  legislation  and  of  our 
social  customs  is  to  make  land  a  subject  of 
commerce,  and  its  transmission  as  free  as  pos- 
sible; while  the  rights  of  grantors  can  be  fully 
protected  by  mortgages  which,  in  nearly  all 
the  states,  are  widely  different  from  the  in- 
strument bearing  the  same  name  in  England." 
8  Pom.  Eq.  Jur,  note  to  §  1260.     And  Mr. 
Jones  says  that  "it  is  to  be  noticed  that,  within 
a  few  years,  several  states  have  abolished  this 
implied  lien,  and  that  strong  expressions  of 
disapprobation  of  the  doctrine  have  been  used 
in  others.    Moreover  the  practical  tendency  in 
the  older  states  is  to  rely  upon  formal  instru- 
ments for  security  when  security  is  warned. 
It  may  be  doubted,  therefore,  whether  this 
doctrine  will  long  survive."    2  Jones,  Liens, 
note  to  §  1068.    And  the  learned  editors  of  the 
Leading  Cases  in  Equity,  upon  an  exhaustive 
review  of  the  authorities,  conclude  that  "there 
can  be  little  doubt  that  this  principle,  of  an 
implied  lien  for  purchase  money,  has  no  Just 
application  in  a  country  where  every  debt  may 
be  at  once  made  a  lien  by  judgment,  and  where 
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debts  generallT  are  a  lien  on  the  lands  of  de- 
cedents; and  tnat  the  courts  of  those  states 
which  have  wholly  expelled  the  doctrine  have 
exhibited  a  more  accurate  appreciation  of  its 
nature  and  purpose  than  those  which  have  re- 
tained it."  1  Lead.  Cas.  in  £q.  502.  The  doc- 
trine may  have  been  less  objectionable  in  a 
country  where  land  was  not  liable  for  the  con- 


tract debts  of  the  owner,  although  incurred  fa 
its  purchase,  and  where  the  polTcT  of  the  law 
was  to  discourage  the  alienation  or  real  estateL* 
but  we  are  satisfied  that  it  is  repugnant  to  the 
registration  law  and  general  policy  of  this 
state,  and  is  no  part  of  our  law. 
The  decree  qf  the  court  beUm  imtf  he 
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A  decree  In  »  sister  state  as  to  the 
amomit  of  assets  and  debts  of  an  In- 
solvent  mutoal  insurance   company* 

and  of  the  amount  of  assessments  necessary  to 
Uquidate  Its  liabilities,  rendered  hy  a  court  to 
which  a  statute  has  Driven  entire  Jurisdiction  in 
the  matter,  without  service  upon  or  notice  to  the 
stockholders  or  members,  is  conclusive  on  a 
stockholder  when  sued  upon  a  note  which  was  a 
ohose  in  action  in  possession  of  the  company  and 
under  the  control  of  the  court  which  made  the 
decree,  although  tiie  court  in  which  he  is  sued 
takes  a  different  Tlew  of  the  case  as  to  the  ossess- 
ments. 

(MeQrath,  Oh,  JU  and  Long,  J^  dissent.) 
(December  81, 1808.) 

ERROR  to  the  Circuit  Court  for  Kent 
County  to  leview  a  judgment  in  fayor  of 
plaintiff  in  an  action  brought  to  enfoupe  an 
assessment  on  a  note  given  for  premium  for 
fire  insurance.    Afflrmed. 

Plaintiff  was  an  Illinois  corporation  doing 
mutual  fire  insurance  business  in  Michigan. 
Defendant  is  a  Michigan  corporation  which  in- 
sured with  plaintiff  and  executed  the  following 
premium  note: 

Chicago,  m  May  1, 1889. 
For  value  received  in  policy  No.  5739,  dated 


the  1st  day  of  May.  1889,  we  promise  to  pay 
the  Mutual  Fire  Insurance  Companj  the  sum 
of  two  hundred  and  forty  dollars,  by  instal- 
ments, at  such  a  time  as  the  directors  of  said 
company  may  order  and  assess,  for  the  losses 
and  expenses  of  said  company,  pursuant  to  its 
charter  and  by-laws.  It  is  hereby  expressly 
understood  and  agreed  that  this  note  is  not 
transferable,  and  that  there  is  no  liability  be- 
yond the  face  amount  thereof. 

The  secretary  is  authorized  to  number  aod 
date  application  and  note.  No.  5789. 

(Signed)  Phoenix  Furniture  Co. 

R.  W.  Met  rill,  Treaa. 

Plaintiff  made  one  assessment  on  this  note 
which  was  paid  by  defendant  on  October  1. 
1890.  The  auditor  of  public  accounts  of  the 
state  of  Illinois  instituted  proceedings  to  wind 
up  the  affairs  of  the  company,  collect  its  as- 
sets, pay  its  debts:  and  for  this  purpose  a  re- 
ceiver was  appointed.  The  receiver  instituted 
a  proceeding  to  determine  the  amount  of  as- 
sessment on  premium  notes  which  would  be 
necessary  to  liquidate  the  debts  of  the  corpora- 
tion to  which  only  the  company  and  its  of- 
ficers and  directors  were  made  parties.  The 
court  found  that  an  assessment  of  65  per  cent 
would  be  necessary  for  that  purpose  and  this 
action  was  instituted  to  enforce  that 


meut. 

Further  facts  appear  in  the  opinion. 

Mteere.  Fletcher  A  Wantjr,  for  plaintiff 
in  error: 

An  assessment  can  only  be  laid  upon  the 
conditions  stated  in  the  charter,  and  for  the 
purposes  therein  mentioned. 


Non.— EiTect  of  aaenment  on  stockholders  made 
under  order  of  court  in  another  state  <u  res  ad- 
judicata. 

Since  the  extent  to  which  a  decision  of  a  state 
court  must  be  held  conclusive  in  another  state  is  a 
Federal  question,  the  decisions  of  the  Supreme 
Court  of  the  Uoited  States  constitute  the  final  au- 
thority on  the  question  of  the  extent  to  which  an 
Assessment  upon  stockholders,  made  under  order 
of  a  state  court,  will  be  binding  upon  nonresident 
stockholders  in  other  states.  That  court  has  to  a 
considerable  extent  settled  the  law  of  the  subject. 

It  held  in  areat  Western  Tele?.  Co.  ▼.  Purdy,  16S 
U.  S.  8S!9,  40  L.  ed.  086,  that  a  release,  or  psyment, 
or  the  statute  of  limitations,  or  any  other  defense 
going  to  show  that  the  defendant  is  not  liable 
upon  his  contract  of  subscription,  can  be  pleaded 
by  him  in  an  action  brought  to  enforce  an  assess- 
ment made  by  a  court  in  another  state. 
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An  order  of  assessment  which  is,  in  effect,  aa  it  is 
in  terms,  simply  a  **call  or  assessment**  upon  all 
stockholders  who  had  not  paid  for  their  ahares  in 
full,  whether  it  is  made  by  the  directors  as  pro- 
Tided  by  the  contract  of  subscription  or  by  the 
court  as  the  successor  of  the  directors  in  this  re- 
spect, is  not  and  does  not  purport  to  be  a  Judinnent 
against  anyone,  and  does  not  undertake  to  deter- 
mine the  question  whether  any  particular  stock- 
holder is  or  is  not  liable  in  any  amount.    IMd. 

Yet  it  also  said  in  the  same  case  that  such  an  or^ 
der  is  doubtless  oonclusiTe  erldenoe  of  the  neces- 
sity for  making  such  an  assessment,  and  to  tluit 
cictent  binds  every  stockholder  without  personal 
notice  to  hlni.  unless  it  is  directly  attacked  and  set 
aside  by  appropriate  Judicial  prooeedinga. 

So,  in  Glenn  t.  Liggett,  135  U.  S.  538. 34  L.  ed.  282, 
it  was  decided  that  a  stockholder  in  a  foreign  oor- 
poration  when  sued  on  an  assessment  oannot  im- 
peach, except  for  fraud,  the  concluslreneas  of  a 
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8  Hay,  Ids.  %  667;  Pacific  Mvtt.  In$.  Co.  ▼. 
Qum,  A  Mo.  829,  8  Am.  Rep.  182;  American 
Ins.  Co.  T.  Sdimidt,  19  Iowa.  502. 

It  is  necessary  for  an  assessmeDt  to  be  made 
for  the  just  proportion  of  the  losses  and  ex- 
penses which  occurred  during  the  life  of  the 
policy  for  which  the  premium  note  was  iciven, 
and  it  is  therefore  necessary  to  ascertain  and 
have  before  the  court  proof  of  such  losses  and 
expenses  for  each  assessment  made  on  each 
note. 

DavU  ▼.  OtAJbotft  VphoUUry  Co.  82  Wis.  488; 
Oreat  Weilern  Tdeg.  Go.  ▼.  Bumham,  79  Wis. 
47;  Boiren  ▼.  Kttehn,  Id.  58. 

A  receiver  must  show  that  the  contingency 
has  happened  which  authorizes  an  assessment, 
and  that  the  assessment  is  a  le^  one  assessed 
on  each  premium  note  according  to  the  con- 
tract therein  contained,  and  for  Tosses  and  ex- 
penses which  have  occurred  during  the  life  of 
the  policy  for  which  the  notes  were  given;  and 
this  is  true  even  when  the  assessment  is  made 
by  order  of  the  court. 

Bang$  v.  DucJcinfleld,  18  N.  Y.  592;  Jackson 
V.  RoberU,  81  N.  Y.  804;  GuykendaU  v.  Com- 
ing, 88  N.  Y.  129. 

Batcfcins  v.  Oienn,  131  U.  8.  819.  33  L.  ed. 
184,  was  a  case  of  a  suit  against  the  stockholder 
of  an  ordinary  corporation  whose  sul»cription 
was  payable  absolutely  and  not  conditionally. 
In  sucb  a  corporation  the  directors  have  the 
power  while  the  corporation  is  a  going  concern 
to  make  and  call  for  any  portion  or  all  of  an 
unpaid  subscription,  and  sucb  a  call  is  binding 
upon  the  stockholders. 

Budd  V.  Multnomah  Street  R.  Co.  15  Or.  418; 
Chouteau  Ine.  Go.  v.  Floyd,  74  Mo.  288. 

The  directors  having  the  power,  before  the 
corporation  becomes  insolvent,  to  make  a  call 
binding  upon  the  stockholders,  a  court  of 
equity  can  do  the  same  thing. 

Under  the  statute  of  Illinois  the  assessment 
made  on  the  stockholders  under  an  order  of 
the  court  would  have  no  binding  force  on  any 
stockholder  who  wts  not  made  a  party  to  the 
proceeding. 

HI.  Rev.  Stat.  chap.  82,  %  25;  Chandler  v. 
Brown,  77  111.  888;  Lamar  In$.  Co.  v.  Guliek, 
102  lU.  41:  WiUon  y.  BeHgman,  144  U.  8.  41, 
36  L.  ed.  838. 

We  should  not  be  assessed  to  pay  losses 
which  had  not  been  incurred,  and  the  unearned 
premiums  were  not  a  proper  subject  of  assess- 
ment, and  including  them  in    it  made  the 


assessment  void,  for  the  defendant  by  Its  con- 
tract contained  in  its  notes  agreed  to  pay 
assessments  for  losses  and  expenses  of  the 
company  only,  and  it  cannot  be  assessed  for 
anything  else. 

Detroit  Manufadurenf  3£ut.  F.  In$.  Co.  v. 
MerriU,  101  Mich.  898;  Dewey  v.  Daeie,  82 
Wis.  600. 

Metifg.  D.  J.  Selrajrler  and  H»Fk  Nor- 
xis«  for  defendant  in  error: 

By  the  laws  of  Illinois  the  decree  of  the 
Illinois  court  bound  defendant 

Great  Wettem  Teleg.  Co.  v.  Oray,  123  111. 
680;  Band^  MeN.  db  Co.  v.  Mutual  F.  Ins.  Co. 
68  111.  App.  628;  SI.  Rev.  SUt.  1887,  pp.  848 
etseq. 

And  being  binding  there,  it  is  here,  as  il 
must  here  receive  the  same  faith  and  credit 
that  are  given  it  in  Ulinois. 

BonesteH  v.  Todd,  9  Mich.  871,  80  Am.  Dec. 
90;  Dickinson  v.  8eater,  44  Mich.  624;  U.  8. 
Rev.  Stat,  g  905;  MiUs  v.  Duryee,  11  U.  S.  7 
Cranch,  481,  8  L.  ed.  411;  Hampton  ▼.  ITCon- 
nel,  76  U.  S.  8  Wheat.  284. 4  L.  ed.  878;  M'El- 
moyle  v.  Cohen,  88  U.  8.  13  Pet.  812.  10  L.  ed. 
177;  Christmas  v.  RusseU.  72  U.  8.  6  Wall.  200, 
18  L.  ed.  475;  Green  v.  Van  Buskirk,  74  U.  8. 
7  Wall.  139. 19  L.  ed.  109;  Hanley  y.  Donoghve, 
116  U.  8.  4,  29  L.  ed.  686;  C6U  v.  Gunning- 
ham,  133  U.  8.  Ill,  88  L.  ed.  541. 

The  proceedings  in  Illinois  were  taken  under 
an  act  entitled,  "An  Act  in  Regard  to  the 
Dissolution  of  Insurance  Companies,"  ap- 
proved February  17, 1874,  and  in  force  July  1, 
1874. 

lU.  Rev.  Stat.  1887,  p.  848,  §g  103-111; 
Great  Western  Teleg.  Co.  v.  Gray,  supra. 

A  court  acquires  jurisdiction  to  appoint  a 
receiver  of  corporate  assets  by  service  of  proc- 
ess upon  the  corporation.  The  stockholoer  is 
represented  in  his  interest,  as  such,  by  the 
presence  of  the  corporation. 

2  Morawetz,  Priv.  Corp.  §822;  Ward  v.  Far- 
weU,  97  HI.  698;  Glenn  v.  Wdliams,  CO  Md.  98; 
Sanger  v.  Upton,  91  U.  8.  56,  28  L.  ed.  220. 

Defendant's  promise  was  to  pay  as  the  direct- 
ors, from  time  to  time,  might  order.  The  di- 
rectors, who  were  defendant's  agents,  having 
neglected  to  mike  order  for  payment,  a  court 
of  equity  in  their  place  might  make  the  order. 

Sanger  v.  Upton,  supra;  Hawkins  v.  Glenn, 
181  U.  8.  819.  88  L.  ed.  184;  Glenn  ▼.  WO- 
Hfims,  supra;  Hamilton  y.  Glenn,  86  Ya.  901; 
WardU  v.  Oummings,  86  Mich.  896;  Hamilton 


Judsrroent  rendered  in  another  state  establishing 
the  propriety  and  neoesslty  of  making  ao  assess- 
ment. 

Id  Hawkins  v.  Glenn,  181  U.  S.  819,  38  L.  ed.  184. 
It  held  that  the  fact  that  a  forelim  stockholder 
was  not  a  party  to  the  cause  between  a  creditor 
and  tbe  corporation  in  wblch  an  asBeeemenc  was 
made  does  not  prevent  him  from  belngr  bound  by 
Che  call  which  to  made  by  tbe  court,  and  tbat  it  is 
DOt  necessary  tbat  he  should  be  present  or  bave 
any  service  of  process  or  notice  in  order  to  make  a 
valid  asserament. 

In  Olenn  v.  Springs,  26  Fed.  Rep.  494,  It  was  held 
tbat  an  assessment  made  by  a  court  upon  stock- 
holders of  a  corporation  In  a  suit  against  it  by 
creditors  to  ooncli^iFe  even  npon  one  who  was  not 
personally  served  with  notice.  In  tbe  absence  of 
fraud,  on  tbe  questions  of  tbe  power  to  make  tbe 
call,  tbe  Informaltties  in  tbe  inoorporation,  tbe  ez- 
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fetenoe  of  bona  flde  debts  against  the  oompany, 
and  tbe  defenses  of  laobes  and  tbe  statute  of  limi- 
tations. 

**If  an  assessment  bas  been  made  In  tbe  state  of 
nilnois,  either  by  tbe  board  of  directors  or  by  tbe 
court,  sucb  assessment  cannot  conclude  or  affect 
tbe  stockbolders  in  tbto  state,  and  who  are  defend- 
ants In  thto  case,  because  they  were  not  parties  to 
it  or  In  anywise  bound  by  It,**  said  tbe  court.  Id 
Holmes  v.  Sberwood,  16  Fed.  Rep.  726,  in  an  action 
brought  In  the  circuit  court  of  the  United  States 
in  Iowa.  But  thto  was  said  In  a  case  In  which  It  did 
not  appear  tbat  any  assessment  bad  been  made, 
and  it  was  said  in  upboldmg  tbe  rlgbt  of  Judgment 
creditors  of  a  corporation  to  sue  stockbolders  In 
Iowa  without  any  previous  assessment  and  with- 
out making  all  the  stockholders  parties. 

In  an  action  In  the  circuit  court  of  tbe  United 
States  In  Indiana  to  recover  of  an  Indiana  stock- 
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JM.  /fi&  (h.  ▼.  Parker,  11  Allen,  574;  Lycom- 
ing F,  Ins.  Co.  ▼.  Langley,  62  Md.  212. 

The  decree  of  the  IlliDois  court  in  making 
the  asseftsment  in  question  was  binding  upon 
the  members  of  the  company  in  Illinois. 

Great  Western  Teleg.  Co.  ▼.  Gray,  122  111.  680. 

This  contract  was  made,  as  appears  by  its 
face,  in  Illinois,  under  Illinois  law,  and  should 
therefore  be  decided  according  to  Illinois  law. 

Story,  Confl.  L.  §§  268,  266;  Bissell  v.  Letois, 
4  Mich.  459;  Coaim  Iron  Co.  ▼.  Burkam,  10 
Mich.  289:  Holdridge  ▼.  Farmnri  <t  M.  Bank, 
16  Mich.  70;  Mclntyre  ▼.  Michigan  State  Ins. 
Co  52  Mich.  198. 

It  therefore  cannot  be  presumed  to  be  a 
Michigan  contract. 

American  Ins.  Co.  y.  Cutler,  86  Mich.  261; 
Rnn4,  MeN.  dfe  Co.  ▼.  Mutual  F.  Ins.  Co.  58 
111.  App.  528. 

A(embers  of  a  mutual  company  are  liable  to 
be  assessed  for  unearned  premiums  as  a  part  of 
the  losses  and  expenses  of  the  company. 

Be  Minnesota  Mui.  F.  Ins.  Co.  49  Minn.  291; 
Clark  ▼.  Manufaeturere  Mut.  F.  Ins.  Co.  180 
Ind.  882. 

The  item  of  $25,000  for  expenses  of  reoeiver- 
ship  come  within  the  word  * 'expenses"  in  the 
premium  note  and  may  be  included  in  an 
assessment. 

Wardle  V.  Townsend,  76  Mich.  885,  4  L.  R 
A.  511;  8  May,  Ins.  §  559:  2  Biddle,  Ins. 
.    §986. 

Grant,  J.,  delivered  the  opinion  of  the 
court: 

After  a  full  argument  upon  the  rehearing  of 
this  cause,  we  are  satisfied  that  we  were  in 
error  in  reyersing  the  Judgment.  The  testi- 
mony was  not  returned,  and  the  case  is  before 
us  on  findings  of  fact  and  law,  to  which  no 
exceptions  were  taken.  The  sole  question, 
therefore,  is.  Do  the  facts  found  support  the 
judgment?  We  held,  in  Detroit  Manufo/O' 
tureijf  Mut.  F.  Ins.  Co.  ▼.  MsrriU,  101  Mich. 
898,  that  the  defendants,  under  such  a  note, 
were  not  liable  to  an  assessment  for  unearned 
or  return  premiums.  That  case  would,  of 
course,  control  this,  unless  the  decree  of  the 
Illinois  court  is  condusiye  upon  the  courts  of 
this  state.  The  Constitution  of  the  United 
States  declares  that  "  full  faith  and  credit 
shall  be  given  in  each  state  to  the  public  acts, 
records,  and  Judicial  proceedings  of  every 
other  state."    Article  4,  g  1.    In  the  early  case 


of  Mills  ▼.  Duryee,  11  U.  S.  7  Crancb,  481.  3 
L.  ed.  411,  it  was  held  that  the  decrees  and 
Judjrments  of  the  courts  of  one  stale  were  cod 
elusive  in  the  courts  of  sister  states.  This  case 
has  since  been  uniformly  followed.     Where  i 
court  has  jurisdiction  of  the  cause  and  of  the 
parties,  itB  Judgment  is  conclusive  in  other 
courts,  and  the  only  remedy  is  by  direct  pre 
ceedingin  the  original  cause.     BanUy  v.  D'h 
oghue,  116  U.  S.  4,  29  L.  ed.  586;  Gale  v.  Cuh- 
ningham,  183  U.  S.  Ill,  83  L.  ed.  541;  Bonf 
steel  v.  Todd,  9  Mich.  871,  80  Am.  Dec.  90.     Ii 
is  conceded  that  as  against  the  corponitioo  it 
self,  and  the  directors  and  ofiScers  thereof,  tbp 
rule  applies.     It  is,  however,  contended  that 
it  does  not  ap,  ly  to  a  stockholder  of  such  cor 
poration  who  is  not  made  a  direct  party  to  the 
original    suit.     That  is  the   question    in  this 
case.     We  are  not  dealing  with  a  case  where  a 
stockholder  is  interposing  the  defense  of  pay* 
ment.   or  any  other  defense  which  was  not 
passed  upon  in  the  original  suit  against  tbe 
corporation.    In  such  a  case  there  is  no  judg 
ment  or  decree  of  the  court  of  a  sister  state 
which  other  courts  must  recoirnize.    Bui  the 
very  point  now  urged  as  a  defense  was  in- 
volved and  determined  by  the  Illinois  court 
This  was  an  Illinois  contract.    These  nores 
were  choses  in  action,  were  first  in  possesc^ioo 
of  the  comjuiny  in  Illinois,  were  turned  over 
by  it  to  the  receiver,  and  were  under  the  direct 
control  of  the  Illinois  courts.    That  court  en- 
tered a  decree,  upon  evidence  placed  before  it, 
determining  the  amount  of  assets  and  debts, 
and  tbe  amount  of  the  assessment  necessary 
to   liquidate  its  liabilities.    If   every  stock 
holder  may  now  cont^t  this  decree,  the  dif 
ficulty  thus  thrown  in  the  way  of  an  orderly 
and  practical  settlement  of  the  affairs  of  tbe 
insolvent  corporation  is  apparent.    Different 
courts  might  adopt  different  rulin/p  upon  the 
amount  of  the  aasessment.    We  thmk  the  bet- 
ter doctrine  is  that  each  stockholder  or  member 
of  the  corporation  is  an  integral  part  thereof, 
and    is    represented    in   such   suit   througb 
the  corporation   itself,  and  that  such  decree 
is  binding  and  conclusive  upon  him.    Two 
courts  hsve   so   held  in  regard  to  the  esse 
now  under  consideration.     Sand,  McN.  dt  Co. 
V.    Mutual  F.   Ins.    Co.  58   Dl.   App.  528; 
Parker  v.  Stovghton  Mitt  Go.  91  Wis.  174.    In 
the  latter  case  two  points  were  raised:  First, 
that  the  receiver  in  Illinois  could  not  sue  in  the 
courts  of  Wisconsin,  and,  second,  that  the  as- 


bolder  tbe  amount  of  an  assessment  decreed  by  tbe 
district  oourt  of  the  United  States  in  Illinois  against 
tbe  stockholders  of  a  bankrupt  insurance  company 
is  enforced  in  Fayson  y.  Withers.  6  Blss.  209.  But 
tbe  question  whether  or  not  the  assessment  was 
ret  adjudicata  was  not  discussed,  and  yarlous  de- 
fenses were  made  and  considered  at  length. 

lo  respect  to  an  assessment  rendered  against 
stockholders  ordered  by  a  oourt  of  one  state  when 
suit  thereon  is  brought  In  a  Federal  court  sitting 
in  another  state,  an  objection  that  it  appears  to 
have  been  ex  parte  is  answered  by  saying  that  if 
the  assessment  were  to  have  the  force  of  a  Judg- 
ment against  tbe  defendant  there  would  be  great 
force  .in  the  ot)Ject1on,  though  possibly  not  con- 
trolling force;  but  the  oourt  says:  '*1  understand 
that  all  defenses  specially  applicable  to  this  defend- 
ant, such  as  that  be  was  not  a  stockholder,  etc., 
are  still  open  to  him,  and,  indeed,  perhaps  the 

84  L.R.  A. 


whole  subiect  may  be  open.  Bnongb  Is  alleged  to 
tbe  declaration  to  put  him  to  his  defense.  De- 
murrer overruled.**  Cuykendall  v.  Miles,  10  FM. 
Bep.842. 

An  order  by  tbe  bankrupt  court  under  U.  8. 
Bev.  Stat.  I  4^lt,  that  the  balance  unpaid  upon 
stock  of  an  Insolvent  corporation  should  be  paid  to 
tbe  assignee,  can  be  made  without  tbe  presence  of 
the  stockholder.  Banger  v.  Upton,  91 U.  8. 68, 28 1* 
ed.  280.  This  was  a  case  in  which  the  action  againsl 
the  stockholder  to  recover  the  amount  due  froa 
him  was  brought  in  the  same  court,  but  tbe  de- 
cision seems  applicable  to  such  an  action  brought 
anywhere. 

A  decree  against  a  corporation  by  a  court  of  the 
state  In  which  it  is  domiciled  is  conclusive  agalost 
the  stookbulders  wherever  they  reside,  so  far  ss  It 
affects  tbe  condition  and  status  of  the  oorporatt 
property,  although  they  were  not  personalty  mads 
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•essment  wasiDequitable  and  uDiust  and  beDoe 
■hould  not  be  enforced.  The  distinction  be- 
tween the  rights  of  property  situated  in  other 
states,  and  those  of  choses  in  action,  is  there 
▼ery    clearly   pointed   out     Upon   the  first 

Soint  the  court  says:  "There  is  no  question 
ere  of  a  transfer  of  property  in  this  state. 
No  such  transfer  was  attempted.  The  prop- 
erty in  question  (that  is,  the  defendant's  note 
and  its  liability  to  pay  assessmeats)  was  in  U- 
Hnoia  at  the  office  of  the  oompany.  They 
were  cboees  in  action,  and  their  9itu$  was  at 
the  reai(ience  of  the  company."  Upon  the  sec- 
ond point  the  court  says:  '  *  If  a  judgment  is 
conclusive  in  the  state  where  rendered,  it  is 
conclusive  here.  The  decree  by  which  the 
assessment  in  question  was  made  was  un- 
doubtedly conclusive  on  the  members  or  policy 
holdera  of  the  defunct  company,  unless  at- 
tacked In  a  direct  proceeding,  notwithstanding 
they  were  not  present  wheiT  it  was  rendereo. 
.  . .  We  can  come  to  no  other  conclusion  than 
that  we  are  bound  under  the  constitutional  re- 
auirement  of  '  full  faith  and  credit '  to  bold 
that  the  decree  making  the  assessment  in  ques- 
tion, being  conclusive  in  Illinois  upon  all  mem- 
bers and  policy  holders  unless  attacked  by  di- 
rect proceeding  is  conclusive  here  and  not  open 
to  collateral  attack." 

The  point  appears  to  be  expressly  decided 
in  Hawking  v.  Olenn,  181 U.  8.  819,  88  L.  ed. 
184.  The  proceedings  in  that  case  were  sub- 
stantially the  same  as  in  this.  The  defense 
was  that  the  stockholder  was  not  a  party  to  the 
suit,  that  the  cause  of  action  was  barred  by 
the  statute  of  limitations,  that  he  was  not  re- 
sponsible on  160  shares,  and  that  interest 
should  not  have  been  allowed.  The  stock- 
.holder  was  sued  in  North  Carolina.  A  decree 
had  been  rendered  in  a  court  of  chancery  ip 
Virginia  which  had  ascertained  the  extent  of 
the  liabilities  and  assets  of  the  corporation, 
and  decreed  the  assessment  required  to  pay 
its  liabilitiea.  The  court  held  the  decree  con- 
clusive, and,  in  deciding  it,  speaking  through 
Chief  Justice  Fuller,  says:  "  A  stockholder  is 
so  far  an  integral  part  of  the  corporation  that, 
in  view  t)f  the  law,  he  is  privy  to  the  proceed- 
ings touching  the  body  of  which  he  is  a  mem- 
ber," citing  Sanger  v.  Upion,  91  U.  8.  66,  28 
L.  ed.  290.  The  same  question  was  a^rain  be- 
fore the  court  in  Glenn  v.  Liggett,  186  U.  8. 
688,  84  L.  ed.  262,  and  the  same  conclusion 
reached,  quoting   from  Rawkiru  v.   Qlenn, 


The  same  was  held  in  LveoTntng  F.  In$.  Co. 
V.  LangUy,  62  Md.  211.  The  learned  counsel 
for  the  defendant  cite  Chandler  v.  Brown,  77 
m.  888,  and  Lamar  In$.  Co,  v.  OuHck,  102 
IlL  41."  These  cases  are  distinguished  from 
a  case  like  the  present  in  Great  Western  I'eteg. 
Oo.  V.  Gray,  122  111.  680.  The  two  former 
cases  were  based  upon  a  statute  which  pro- 
vided that  stockholders  should  be  made  par- 
ties to  the  suit.  111.  Rev.  Stat.  1889.  chap.  32. 
^§  1-40.  The  decree  of  the  Illinois  court  in  this 
case  was  based  upon  an  act  in  regard  to  the  dis- 
solution of  insurance  companies.  111.  Rev. 
Stat.  1889.  chap.  78,  gg  108-111.  This  does 
not  provide  for  any  service  upon  or  notice  to 
the  stockholders  or  members,  but  confers  the 
entire  Jurisdiction  in  such  cases  upon  the  courts. 
Upon  the  question  of  notice  to  stockholders,  see 
WanOeY,  Cummingi,  86  Mich.  400.  Mr.  May, 
in  hia  work  on  Insurance  (vol.  2.  g  557),  savs: 
"The  receiver  of  an  insolvent  corporation 
stands  upon  no  better  footing"  than  would  the 
directors  in  making  an  assessment,  and  cites 
Jaekeon  v.  RdberU,  81  N.  Y.  804;  Bmbree  v. 
ladder,  86  Ind.  428. 

If  these  decisions  sustain  the  rule  contended 
for,  we  could  not  follow  them,  as  we  think 
they  are  opposed  to  the  clear  weight  of  au- 
thority. The  New  York  statute  is  clearly 
different  from  that  in  the  present  case.  It 
reads  aa  follows:  "  In  case  the  corporation,  in 
regard  to  which  a  receiver  has  been  or  shall 
hereafter  be  appointed,  is  or  shall  be  a  mutual 
insurance  com  pan  v,  such  receiver  shall  have 
full  power  under  the  authority  and  sanction  of 
the  court  appointing  him.  to  make  all  such  as- 
sessments on  the  premium  notes  belonging  to 
such  corporation,  aa  may  be  necessary  to 
pay  the  debts  of  such  corporation,  aa  by 
the  charter  thereof  the  directors  of  such  cor- 
poration have  authority  to  make;  and  the  no- 
tice of  such  assessment  may  be  given  in  the 
same  manner  as  la  provided  in  the  charter  of 
said  company  for  the  directors  of  said  com- 
pany to  give;  and  the  said  receiver  shall  have 
the  like  rights  and  remedies  upon  and  in  con- 
sequence of  the  Don  payment  of  such  assess- 
ments, as  are  given  to  the  corporation  or  the 
directors  thereof  by  the  charter  of  said  cor- 
poration." Laws  1852.  chap.  71.  It  thus  ap- 
pears that  the  power  of  the  receiver  was  ex- 
pressly limited  to  the  power  of  the  board  of  di- 
rectors.and  toihefTUxftM  operandi  of  collecting 
the  assessments.    In  Bmbree  v.  Sliideler,  it  ap- 


parties  to  the  prooeedlni»  by  servloe  of  process. 
Lebman  v.  Olenn,  87  Aiv.  818. 

The  fact  that  Maryland  stockholders  w<»re  not 
parties  to  the  prooeedlnas  in  Vlr^nta  in  which  a 
decree  was  made  dtrectlnir  an  asseesment  upon 
Btookholders  of  the  Vlrg-lnla  oorporation  Is  held, 
In  Glenn  v.  WUliama,  60  Md.  98.  to  be  iosufflcient  to 
prevent  the  Virfriola  assessment  from  belnir  con- 
clusive aaalnst  them. 

So;  In  Howard  v.  Olenn,  85  G a.  288,  it  Is  held  that 
the  fMt  that  a  stockholder  of  'a  corporation  is  a 
dtlsen  of  another  state,  and  is  not  served  with 
process  in  a  suit  against  the  oompany  at  his  domi- 
eil.  in  which  it  is  deolared  insolvent,  and  a  trustee 
in  inaolveocy  appointed  and  an  assessment  and 
oall  upon  tbe  stockholders  made,  does  not  prevent 
the  decree  from  belnir  Mndlng  upon  him  when  an 
action  is  brought  against  him  for  the  assesunent 
^n  another  states 

84L.RA. 


Maryland  stockholders  who  had  been  sued  at 
their  residence  for  assessments  on  stock  of  an  in- 
solvent Virginia  oourt,  appeared  in  that  court  in 
the  case  of  Hamilton  v.  Glenn,  86  Va.  Ml,  and  asked 
that  the  cause  might  be  reheard  on  the  ground 
that  the  suit  against  the  insolvent  corporation  was 
m  effect  against  the  stockholders,  and  that  they 
were  not  represented  In  the  suit  by  the  oompany 
nor  by  trustees  to  whom  its  property  had  been  as- 
signed, but  their  petition  was  denied. 

Another  action  to  enforce  an  assessment  decreed 
by  the  Virginia  oourt  was  sustained  in  MoKim  v. 
Glenn,  86  Md.  479. 

Long  delay  in  making  a  call  on  stodcholders  is 
held,  in  Glenn  v.  Ligirett,  185  U.  8.  638. 3i  L.  e4. 262. 
to  constitute  no  defense  to  a  stookholder  in  an- 
other state  when  sued  in  a  Federal  oourt,  and  the 
statute  of  limitations  is  held  to  constitute  no  def  enae 
until  the  full  period  of  the  statute  has  run  after 


698 


UlCHIOAir  SUFRBMB  COUBT. 


peared,  upon  the  face  of  the  complaint,  that 
oeitber  the  receiver,  nor  the  court  to  which  be 
had  reported  his  action,  had  examined  and  de- 
termined upon  the  validity  of  the  claims 
against  the  company.  This  was  expressly  re- 
quired by  the  charter  of  the  company.  It  was 
therefore  said  that  '*tbe  assessment  is  the  act 
of  the  receiver,  and  in  and  with  him  is  the  au- 
thority to  act  in  the  premises."  The  decree  in 
the  present  case  was  erroneous  onlv  in  that  it 
included  some  items  which,  under  Detroit 
Manufacturer^  Mut,  F.  Ins,  Co,  ▼.  Merrill, 
this  court  would  have  excluded.  Judgments 
and  decrees  cannot  be  attacked  collaterally  be- 
cause they  Include  items  which  courts,  other 
than  those  bv  whom  the?  were  rendered,  might 
hold  to  be  lllegaL  See  Morawetz,  Priv.  Corp. 
§822. 
Thejudgtnent  must  be  affirmed. 

Momtffomerjr  and   Hooker.   JJ.,    con- 
curred with  Grant,  J. 

HeOratht  Ch.  J.,  dissenting: 

After  reareument  of  this  cause,  I  see  no 
good  reason  tor  a  chanse  of  opinion  upon  the 
main  issue  involved.  The  case  presents  two 
questions:  First,  whether  the  decree  of  the 
court  isree Judicata  as  to  the  amount  of  the  as- 
\  sessment  directed;  and,  second,  whether  we  are 
\  bound,  under  the  coostitutiooal  requirement 
of  "full  faith  and  credit/'  to  regard  that  de- 
cree as  conclusive. 

1.  There  are  a  number  of  authorities  which 
hold  that,  in  a  proceeding  against  a  stock- 
holder, under  a  statute  which  makes  him  lia- 
ble to  creditors,  and  based  upon  a  judgment 
against  the  corporation,  such  Judgment  is 
prima  facie  evidence  of  the  indebtedness  of  the 
corporation.  Grand  Rapids  8av.  BanJ^s  Ap- 
peal, 52  Mich.  657;  Mnioland  v.  Bell,  86  Barb. 
57;  Hagtings  v.  Drew,  76  N.  T.  9;  Schaeffer  v. 
Missouri  Home  Ins,  Co,  46  Mo.  248.  Other  au- 
thorities hold  that  the  judgment  is  condusive, 
and  cannot  be  attacked,  except  for  fraud. 
Corse  Bros,  v.  Saiiford,  14  Iowa,  285;  Orund  v. 
Tucker,  6  Kan.  70;  Coalfield  Co,  v.  Peek,  98  Dl. 
189;  Conklin  v.  Furman,  8  Abb.  Pr.  N.  8. 
161;  MiUiken  ▼.  Whitehouse,  49  Me.  627;  Benrp 
V.  VermiUion  dbA.R,Co.  17  Ohio.  187;  WiUon 
V.  PiiUburgh  db  T,  Coal  Co,  48  Pa.  424;  Mer- 
chants^  Bank  v.  Chandler,  19  Wis.  487;  Marsh 
V.  Burroughs,  1  Woods,  468;  Stephens  v.  Fox, 
83  N.  T.  818.    There  is  still  another  class  of 


cases  which  holds  that  a  stockholder,  in  the 
absence  of  a  statute  requiring  it,  is  not  a  nee 
essary  party  to  proceedings  to  wind  up  the  af- 
fairs of  the  corporation,  determine  its  insol- 
vency, and  appoint  a  receiver;  that  a  decree  of 
court  determining  such  matters,  declaring  the 
necessitv  for  an  assessment  upon  stockbolden 
or  for  the  collection  of  unpaid  auhscriptiona  to 
the  capital  stock,  and  directing  the  collectioQ 
thereof,  is  not  open  to  attack  in  a  suit 
brought  to  enforce  the  collection  of  the  assets 
of  the  corporation,  the  unpaid  subscriptions  tP^ 
the  capital  stock,  or  assessments  so  ordered. 
Glenn  v.  Williams,  60  Md.  93:  Lycoming  Ins, 
Co,  V.  LangUy,  62  Md.  196;  Sanger  v.  Upt&n, 
91  U.  8.  66,  28  L.  ed.  220;  Glenn  v.  Springs, 
26  Fed.  Rep.  494;  Hawkins  r,  Glenn,  131  U. 
8.  819,  88  L.  ed.  184;  Lehman  v.  Glenn,  87 
Ala.  618;  Gilchrist  v.  Weet  Virginia  OU  db  OU 
Land  Co.  21  W.  Ya.  115,  45  Am.  Rep.  555l 
The  cases,  with  many  others,  recognize  tho 
rule,  but  some  of  them  carrv  the  rule  to  an  ex- 
tent which  is  not  warrantea  by  the  prindi^ 
which  underlies  the  rule,  and  others  use  lan- 
guage which  is  inapplicable  to  the  facts  of  the 
particular  case  before  tbe  court.  A  jud^ent 
against  a  corporation  is  decisive,  as  agamat  a 
stockholder  of  that  corporation,  because  the 
proceeding  in  which  it  was  obtained  was  one 
between  the  contracting  parties, — the  parties 
who  had  the  legal  right  to  determine  that  ques- 
tion. 

The  only  question,  then,  open,  is  the  amount 
due  from  the  stockholder  to  the  corporation, 
or,  if  be  is  liable  by  reason  of  a  statute,  the  ex- 
tent of  bis  liability  under  the  statute.  If  he  is 
exempted  from  certain  classes  of  claims  against 
the  corporation,  such  exemption  may  be  shown. 
If  the  statute  imposes  a  liability  as  for  labor 
claims,  the  character  of  the  daim  must  be  es- 
tablished. In  Wilson  v.  Pittsburgh  db  T.  Coal 
Co,  supra,  the  stockholders  were  made  person- 
ally liable  for  all  debts  except  loans,  and  tbe 
court  held  that  the  defendant  might  show 
either  that  he  was  not  a  stockholder,  or  that 
the  debt  was  a  loan.  In  other  words  the  Judg- 
ment is  conclusive  as  to  the  amount  due  from 
the  corporation  to  the  creditor,  bat  i&only  con- 
clusive as  to  the  stockholder  when  his  liability 
is  established. 

As  is  said  in  Union  Bank  v.  Wando  Min,  d 
Mfg.  Co,  17  8.  C.  889.  859:  *«There  can  be  no 
doubt  of  the  rights  oi  tbe  stockholders  in  this 
action  to  set  up  any  available  defense  that  goc^ 


tbe  maklnflr  of  a  oall  or  demand,  although  by  the 
laws  of  the  state  In  wbiob  tbe  ttookholder  Is  sued  the 
losolvenoy  of  a  corporation  -would  set  the  statute 
ruDDiDff  without  any  oall  or  demaod.  To  the  same 
effect  are  Hawkins  v.  Glenn,  181 U.  8.  810, 83  L.  ed. 
184:  Glenn  v.  Marbury,  45  U.  8. 499,  88  L.  ed.  7VI0. 

The  plea  of  the  statute  of  limitations,  set  up  by  a 
stockholder  In  a  f  orelirn  corporation,  against  whom 
action  was  brought  on  an  assessment  made  under 
a  decree  in  another  state,  was  also  ineffectual  in 
the  Georgia  case  of  Glenn  v.  Howard,  81  Ga.  383, 
on  the  ground  that  the  statute  did  not  begin  to  run 
until  the  call  was  made. 

A  defense  of  the  statute  of  limitations  raised  by 
stockholders  in  a  foreign  corporation  when  sued  to 
recover  assessments  made  by  decree  in  another 
stace  also  failed  on  the  ground  that  tbe  statute  did 
n<7t  beirlo  to  run  until  tbe  call  was  made,  in  Glenn 
V.  WllJlams,60Md.9B. 
54  L.  R.  A 


Suit  by  the  trustee  of  a  foreign  corporation  to 
recover  an  assessment  from  a  stockholder  was  also 
contested  in  tbe  AlalMma  case  of  Glenn  y.  Semple, 
80  Ala.  160, 00  Am.  Rep.  08;  solely  on  the  ground 
that  the  liability  was  barred  by  the  statnte  of 
limitations,  and  this  turned  on  tbe  question 
whether  the  statute  began  to  ran  l)efore  the  call 
or  assessment  was  made,  and  it  was  held  that  It  did 
not. 

In  suit  against  a  stockholder  of  a  Virginia  oorpo- 
ration  to  recover  an  assessment  made  by  a  Virw 
ginia  court,  where  he  contended  that  there  bad 
been  no  recognition  of  his  liability  as  a  subscriber 
from  the  time  when  his  subeoription  was  made  up 
to  the  time  of  suit,  which  was  more  than  twenty 
years,  and  that  tbe  claim  was  iMirred  on  tbe  ground 
that  tbe  law  would  presume  that  the  call  for  as- 
sessments bad  long  since  been  made  and  satisfied, 
tbe  Alabama  court  held  that  tbe  Virgmia  decree 
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to  the  question  of  their  liability  upon  the  note 
upon  which  Judgment  has  been  obtained  against 
the  company.  The  defendants  in  this  action 
-were  not,  as  individuals,  parties  to  the  action 
in  which  Judgooent  was  recoyered.  Thai  tQit 
"was  against  the  corporation,  which,  in  law,  is 
a  distinct  person  from  the  indiridut^  members 
which  compose  it  Tiie  ground  of  the  liabil- 
ity of  the  company  may  not  prerail  against  the 
stockholders.  For  it  is  only  when  a  pdgmeot 
is  obtained  against  the  company  upon  debts  of 
a  certain  dMcrlption,  and  upon  whidi  suits 
have  been  brought  within  a  «pecifled  time,  that 
the  stockholders  are  liable.  In  this  action  it  is, 
therefore,  necessary  to  establish  that  the  condi- 
tions of  the  liability  of  the  stockholders  exist. 
To  do  this  necessarily  involTes  an  inquiry  in 
this  action  into  the  grounds  of  the  stockhold- 
ers'liability.  Of  course,  then,  it  is  competent 
for  these  defendants  to  interpose  any  defense 
that  goes  to  the  question  of  their  liability  upon 
the  notes  upon  which  the  judgments  were  ob- 
tained." 

In  Ma/nh  t.  Burrcughi,  ntpra,  it  was  con- 
tended that  the  unpaid  subscriptions  of  capital 
stock  were  not  assets  for  the  payment  of  debts, 
either  legal  or  equitable;  that  they  existed 
merely  as  possibilities;  that  they  were  not  a 
debt  due,  having  never  been  called  in;  that  no 
one  could  call  them  in  but  the  directors;  and 
in  them  it  was  a  mere  discretionary  power, 
which  could  not  be  exercised  either  by  the  sa- 
aignee,  the  receiver,  or  the  court  itself,  and 
could  not  be  assigned;  that  said  unpaid  sub- 
scriptions were  no  part  of  the  capital  stock  of 
the  bank;  and  that  the  real  capital  stock  was 
what  had  been  called  in.  The  court  held, 
however,  that  the  amount  subscribed,  and  not 
the  sums  actually  paid  in,  was  the  capital  stock; 
that  the  authority  to  make  calls  was  not  a  mere 
power  vested  in  the  bank,  to  be  exercise  1  or 
not,  in  its  discretion,  but  that  it  was  a  right; 
that  the  mode  of  calling  it  in  prescribed  by  the 
charter  was  a  mere  form  of  remedy  given  to 
the  bank  to  enforce  the  subscription,  and  Uiat 
unpaid  subscriptions  were  corporate  propertv, 
constituting  a  trust  fund  which  coiud  be 
reached  by  creditors. 

In  tianger  v.  Upton^  supra,  it  was  held  that 
the  order  of  the  bankruptcy  court  as  to  the 
light  of  the  assignee  to  bring  suit  was  con- 
clusive. The  court  refers  to  the  applica- 
tion of  the  rule  to  an  order  made  by  the 
comptroller  of  the  currency,  citing  Kennedy  v. 


Gibson,  75  U.  8.  8  Wall.  605,  19  L.  ed.  478. 
wherein  the  court  says:  "It  is  for  the  comp- 
troller to  decide  when  it  is  necessary  to  institute 
proceedings  against  the  stockholders  to  enforce 
their  personal  liability,  and  whether  the  whole 
or  a  part»  and  if  only  a  part  how  much,  shall  be 
collected.  These  questions  are  referred  to  his 
Judgment  and  discretion,  and  his  determina- 
tion is  conclusive.  The  stockholders  cannot 
controvert  it.  It  is  not  to  be  questioned  in  the 
litigation  that  may  ensue.  He  may  make  it  at 
mch  tfane  as  he  may  deem  proper,  and  upon 
SQch  data  as  shall  be  satisfactory  to  him."  The 
court  then  says:  *'It  was  competent  for  the 
court  to  order  payment  of  the  stock,  as  the  di- 
rectors, under  the  instructions  of  a  majority  of 
the  stockholders,  might,  before  the  decree  in 
bankruptcy,  have  done.  The  former  is  as  ef- 
fectual as  the  latter  would  have  been."  Other 
questions  affecting  the  liability  of  the  stock- 
holders were  raised  and  the  court  determined 
them. 

In  HaU  V.  United  States  Ins.  Co.  5  Gill,  484, 
the  question  arose  upon  the  admissibilitv  in 
evidence  of  the  equity  proceeding  in  which  the 
order  directing  the  call  had  been  made,  and  the 
court  held  that  the  order  for  the  institution  of 
the  suit  was  conclusive. 

In  Olenn  v.  WiUiams,  ntpra,  it  was  held  that 
the  chancery  court  of  Richmond  had  power 
and  Jurisdiction  to  make  assessments  upon  the 
unpaid  subscriptions  to  the  capital  stock  to 
raise  funds  with  which  to  pav  its  debts,  and 
that  the  decree  of  the  court  determining  and 
making  an  assessment  upon  the  capital  stock 
for  such  purpose  was  binding  and  effective 
upon  stockholders  not  parties  to  ti^at  cause. 

In  Parker  v.  fitoughton  MiU  Co.  91  Wis.  174. 
a  demurrer  was  interposed  to  the  complaint,  on 
the  ground  of  want  of  capacity  in  the  plaintiff 
to  sue.  The  court  below  sustained  the  de- 
murrer, and  the  supreme  court  reversed  that 
holding.  There  is  no  doubt  of  the  correctness 
of  that  decision.  That  question  is  res  Judi- 
cata. 

In  Hawkins  v.  €flenn^  supra,  Mr.  Chief  Jus- 
tice Fuller  thus  states  the  issues  involved: 
Counsel  for  plaintiff  in  error  contend  that  the 
decree  of  the  Richmond  chancery  court  mak- 
ing the  call  and  assessment  was  void  as  against 
him,  because  he  was  not  a  party  to  the  suit; 
that  the  cause  of  action  was  barred  by  the  stat- 
ute of  limitations;  that  he  was  not  responsible 
upon  150  shares  of  the  stock;  and  that  interest 


making  the  assessment  was  binding  prima  fade  on  | 
all  whose  names  appeared  upon  the  oompany*8 1 
txioks  as  members  and  stockholdera.  and  neoes- 
Mirily  adjudged  that  the  asseasmeot  was  not  then 
barred  by  prescription  or  laches.    Semple  v.  Glenn, 
91  Ala.  246. 

So,  in  Lehman  v.  Olenn,  87  Ala.  818,  the  assess- 
ment in  y  ir^nia  is  conclusive  as  to  the  effect  of  the 
statute  of  limitations  on  the  claims  of  creditors  up 
to  the  time  it  te  rendered  and  as  to  the  authority  of 
the  court  to  make  a  call  or  assessment  and  the  rlirht 
of  the  trustee  to  hring  suit  thereon. 

A  horizontal  assessment  on  all  shareholders  alike 
except  those  who  have  paid  in  full,  made  by  a 
court  of  equity  in  another  state  which  bad  ap- 
pointed a  receiver  of  a  corporation,  was  refused 
enforcement  in  Great  Western  Teleg.  Co.  v.  Bum- 
ham.  T9  Wis.  47,  and  Bowen  v.  Kuehn,  Id.  58,  where 
the  complaints  to  recover  such  assessment  showed 
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that  some  of  the  stockholders  assessed  had  paid  as 
much  as  40  per  oent  on  their  shares,  while  others 
had  not  paid  more  than  2  per  cent^  The  court  held 
that  any  call  or  assessment  must  be  uniform  and 
in  ratable  amounts,  and  that  any  call  or  assessment 
which  requires  some  of  the  shareholders  to  pay  a 
hlflrher  rate  than  other  shareholders  is  unjust  and 
should  not  Y>e  enforced.  To  the  conteotioa  that 
full  faith  and  credit  must  be  given  to  the  proceed- 
ings of  the  court  of  another  state,  and  that  it  could 
not  be  presumed  thatsucb  court  would  makean  un- 
fair and  unequal  assessment,  it  is  answered  that  the 
allegations  of  the  complaint  must  be  taken  as  they 
stand  with  their  obvious  sense  and  meaning,  and 
that  from  them  it  fairly  appears  that  an  unequal 
and  unjust  assessment  was  made.  The  court  says: 
"Nor  can  the  fact  that  the  call  or  assessment  was 
made  by  the  court  in  the  suit  betore  It  change  our 
conclusions  as  to  its  inequality  and  unfairness.    A 
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should  Dot  have  been  allowed  from  tbe  date  of 
the  call,  but  only  from  the  time  of  the  filing  of 
the  complaint.  While  the  learned  chief  Justice 
does  say,  as  to  the  determination  of  tbe  Rich- 
mond cliancery  court,  t^at  the  court  may  have 
erred  in  its  conrluslons^ .  but  its  decree  cannot 
be  attacked  collaterally,  the  court  does  not  rest 
its  decision  upon  the  adjudication  referred  to, 
but  proceeds  to  discuss  the  question  at  length, 
holding  that,  as  betwe^  creditor  and  stock- 
holder, the  latter  could  not  protect  themselves 
from  paying  what  they..,pwe  by  setting  up  the 
default  of  their  own  agents. 

It  must  be  borne  in  mind  tbat  that  case  was 
one  for  an  unpaid  subscription  to  stock.  It 
was  a  sum  which  was  a  part  of  the  capital 
stock  of  tbe  coropaDy,~a  trust  fund,  held  for 
the  benefit  of  creditors,  and  the  obligation  to 
pay  which  could  not  be  discharged,  as  against 
creditors,  by  the  corporation  itself.  The  con- 
tract to  pay  tbe  sum  sought  to  be  recovered  was 
one  arising  under  the  charter  at  the  outset.  It 
could  not  be  affected  as  to  creditors  by  the  acts 
or  laches  of  the  corporation.  In  the  present 
case  the  limit  of  the  liability  of  the  defendant 
member  is  not  only  expressed  in  tbe  note  upon 
which  suit  is  brouf^ht,  but  in  the  charter  of  the 
corporation  as  well.  No  act  of  the  corpora- 
tion could  extend  that  liability.  Defendant 
pleads  no  release  from  his  unaertakine,  nor 
does  he  seek  to  escape  by  reason  of  the  laches 
of  tbe  corporation  in  their  failure  to  enfore  the 
contract,  nor  have  creditors  any  demands  upon 
defendant  except  such  as  arise  from  his  under- 
taking. The  receiver,  on  behalf  of  the  creditors, 
is  simply  subrogated  to  the  claim  of  the  corpo- 
ration against  defendant.  No  assessment  made 
by  the  corporation  in  excess  of  bis  liability 
woald  have  been  binding  upon  him.  This  is 
a  proceeding  against  the  stockholder  as  an  ad- 
versary party.  He  has  the  same  right  to  insist 
that  the  class  of  debts  for  which  he  has  been 
assessed  are  not  such  as  he  contracted  to  pay 
as  a  stockholder  would  have,  under  our  own 
statute,  in  respect  to  labor  claims,  if  sued  upon 
a  judgment  against  the  corporation. 

2.  In  view  of  the  conclusion  reached,  it  is 
unnecessary  to  discuss  the  question  as  to 
whether  tne  finding  of  facts  supports  plain- 
tiff's contention  that  the  note  in  question  is 
an  Illinois  contract.    No  attempt  was  made 


to  show  that  the  charter  and  by-laws  of  tbe 

{)laintiff  corporation  enlarged  the  defendant's 
lability.  The  adjudication  which,  it  is  id- 
sisted,  is  binding  upon  us.  was  not  one  involv 
ing  the  validity  of  a  contract,  or  the  validity 
or  construction  of  a  local  charter,  statute,  or 
Constitution;  nor  was  it  a  question  of  con- 
struction, depending  upon  the  intent  of  the 
parties,  as  affected,  at  the  inception  of  the  con- 
tract, by  any  fixed  local  rules  of  law:  nor  did 
it  involve  a  rule  of  property.  The  Federal 
judiciary  act  provides  that  the  laws  of  tbe 
several  states,  except  in  given  cases,  shall  be 
regarded  as  rules  of  decisions  in  trials  at  com- 
mon law  in  the  courts  of  the  United  States-, 
yet,  at  an  early  day,  the  Supreme  Court  of  th^^ 
United  States  held  tbat  this  provision  did  not 
apply  to  the  decisions  of  the  state  courts  in  the 
construction  of  ordinary  contracts  or  on  ques- 
tions of  general  commercial  law.  Swift  v. 
Tyson,  41  U.  8. 16  Pet.  1, 10  L.  ed.  865.  And  it 
has  been  held  that  the  Federal  courts  were  not 
bound  by  decisions  of  the  state  courts  constru 
ing  and  determining  the  legal  effect  of  insur 
ance  contracts  (Carpenter  v.  Prtmdence  Wcu^ 
ington  Ins,  Co,  41  U.  8.  16  Pet.  495,  10  L.  ed. 
1044);  nor  by  decisions  of  state  courts  as  tn 
rights  of  the' parties  to  negotiable  paper,  such 
rigbtSL  depending  on  the  law  of  negotiable 
paper  (OaUs  v.  Air**  Nat.  Bank,  100  U.  8.  23». 
25  L.  ed.  580;  BrooJdyn  City  d  K  R.  Co.  v. 
National  Bank.  102  C.  8.  14,  26  L.  ed.  61); 
nor  by  a  decision  on  tbe  construction  of  a  con- 
tract of  carriaflre  {MicJiigan  C.  R.  Co.  ▼.  Mf^rirk 
l*'Atyriek  v.  Michigan  C.  R.Co:\  107 U.  8. 102, 
27  L.  ed.  825);  nor  by  a  decision  construing  a 
deed  by  the  niles  of  the  common  law  {For 
erop  V.  ^alUa,  45  U.  8.  4  How.  858, 11  L.  ed. 
1008).  See  also,  as  to  the  application  of  this 
doctrine,  cases  cited  in  23  Am.  &  Eng.  Enc. 
Law.  pp.  40,  41. 

The  ()uestion  here  presented  is  whether  the 
determination  of  the  Illinois  court,  made  after 
the  insolvency  of  the  corporation,  as  to  the 
legal  effect  of  defendant's  promise,  is  conclu- 
sive upon  the  defendant,  and  binding  upon  us. 
I  think  not.  There  was  no  law  of  place  tbat 
attached  to  and  formed  a  part  of  the  contract 
at  its  incepUoo.  The  juagment  should  have 
been  for  defendant,  with  costs  of  l>otb  courts. 
I«oi>ir*  «^*>  concurred  with  HcGrarih*  Ch.  J. 


court  by  its  decree  cannot  make  tliat  which  is 
esMDtialiy  wrongr  and  unjust  rigrht  and  Just.*^ 

But  sulwtantlally  overruJiDR  this  case,  a  decree  of 
a  court  in  another  state  levyiogr  an  assessment  of 
a  certain  per  cent  upon  all  the  premium  notes  and 
membership  liabilities  of  all  tbe  members  of  a 
mutual  insurance  company  was  held,  in  Parker  v. 
Stoughton  Mill  Ck).  91  Wis.  174,  to  l)e  conclusive  and 
not  open  to  collateral  attack,  since  it  is  protected 
by  tbe  constitutionai  requirement  of  full  faith  and 
credit.  The  assessment  in  this  case  was  attacked 
on  the  ground  that  it  was  inequitable  and  unjust, 
and  was  in  fact  a  borizootal  assessment.  The  court 
says  that  whatever  was  said  in  Great  Western 
Teleff.  Co.  v.  Burnbam,  ntpro,  inconsistent  with 
this  conclusion,  will  not  be  followed. 

An  order  made  by  an  English  court  under  tbe 
Bnglish  companies  acts  1882  was  held  not  to  be  con- 
clusive in  Canada  under  a  statute  then  in  force. 
Barned's  Bankmg  Co.  v.  Reynolds,  36  U.  C.  Q.  & 
2G0.  In  this  case  it  was  held  tbat  defendant  miirht 
set  up  any  delense  which  be  could  set  up  in  tbe 
original  prooeedmga.    After  an  amendment  to  the 
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declaration  in  this  case  it  appears  again  in  4D  XT.  C 
Q.  B.  iSS^  and  8  Ont.  App.  Bep.  $1,  and  was  paieed 
upon  by  the  supreme  court  February  8, 1880,  in  a 
decision  which  does  not  seem  to  be  reported.  But 
these  later  appearances  of  the  case  involve  tbe 
Buffloiency  of  tbe  dederation,  which  is  finally  held 
bad  without  passing  directly  upon  the  oondusive- 
nees  of  the  order  of  tbe  Bnglish  court. 

In  Parkxr  v.  Laicb,  assessments  by  a  receiver 
under  direction  of  a  court  of  another  state  for  a 
percentage  of  the  premium  notes  held  by  a  mutual 
Are  insurance  company  was  expressly  held  not  to 
constitute  an  adjudication  against  the  defendant  in 
tbat  case  who  was  not  a  party  to  the  proceedings 
in  tbe  other  state,  and  whose  policy  bad  been  sur- 
rendered and  bis  notes  delivered  up  to  him  before 
the  insurance  company  became  bankrupt.  But 
the  conclusiveness  of  the  assessment  in  this  case 
was  considered  with  reference  to  a  defense  that  tbe 
defendant  had  ceased  to  be  a  stockholder,  and  not 
with  reference  to  the  validity  of  the  claims  against 
the  corporation  and  the  propriety  and  necessity  of 
making  an  assessment  to  that  amount.   The  case 


1896. 


Wabnbb  ▼.  Dblbbidqb  a  Cambbon  Co. 


lOl 


Wlllard  E.  WARNER.  Receiver  of  the  Min- 
neapolis Mutual  Fire  Insurance  Company, 
I%f,  in  Err., 
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1.  Onm  who  h^mnmmm  »  member  of  » 
forei^B  eorpor«ttOB  eobjeots  blmaelf  to 
0uoh  Jaws  of  tbe  ffoyernmeni  of  Its  siCica  as  affect 
its  powers  and  obligations. 

8.  ft  n  ■■■iiMmiiiU  irMfih  irlll  hn  lilniltnff 
OB  noBreoldont  polSogr  holdors  maj  be 
made  under  tbe  Minnesota  statutes  upon  tbe  pre- 
mium notes  of  tbe  boLders  of  mutual  polioies  In 
an  iosuranoe  oompany  onranlied  in  tbat  state  to 
repay  unearned  premiums  on  easb  poUoles  Issued 
by  tbe  company. 

8.  Tho  ranr^otioa  that  m  ftoelga  iiisii^ 
Boco  oom|MUiy  bad  no  authority  to  do  busi- 
ness in  tbe  state  oomet  too  late  on  appeal  to  pre- 
vent tbe  enforcement  of  an  assessment  upon 
premium  notes. 

anlyll,U0a.> 

ERROR  to  the  Circuit  Court  of  Wayne 
County  to  review  a  Judgment  in  favor  of 
defendant  in  an  action  brought  to  compel  de- 
fendant to  pay  an  assessment  upon  its  premium 
note  which  had  been  given  for  insurance. 
JSntned. 

Tbe  facts  are  stated  to  tbe  opinion. 

Mr.  C.  E.  Warnor,  for  plaintiff  in  error: 

It  was  eyen  proper  for  the  receirer  to  in- 
clude a  liberal  sum  for  continfcencles  and  an 
assessment  on  members  might  include  the  ex- 
penses of  receivership  and  an  amount  to  cover 
ahriokages  and  uncollectible  assessments. 

Ionia,  B.  d  B.  Farmer^  Mut  F.  Ins.  Go.  T. 
DavU,  100  Mich.  606;  P&n>^%  Equitable  Mut. 
F.  Ins.  Go.  v.  Babbitt,  7  Allen,  235;  Bangs  ▼. 
Qray,  12  N.  T.  477;  PeopUfs  Mut,  Equitable 
F.  Ine,  Go.  Petitioners,  9  Allen,  819;  Wardlev. 
Tmeneend,  75  Mich.  885,  4  L.  R.  A.  511;  Sea- 
mans  Y.  Miller  Mut.  Ins.  Go.  90  Wis.  496; 
Davis  Y.  Sfiearer,  Id.  250. 

If  we  exclude  all  liability  for  unearned  pre- 
miums, it  appears  tbat  tbe  receiver,  could 
not  realize  at  best  ^n  amount  exceeding  about 
$30,000  to  pay  fire  losses  snd  expenses  of  the 
company  amountinff  to  $40,886.52. 

In  Be  Minneapolis  Mut.  F.  Ins.  Go.  49  Minn. 


991,  the  court  considered  the  liability  of  pre- 
mium note  makers  for  unearned  premiums  in 
cash  policies  so  called,  and  after  a  considera- 
tion of  the  several  statutes  of  Minnesota  appli- 
cable to  the  corporation  the  court  upholds  the 
assessment. 

The  rights  of  the  parties  to  the  present  case 
must  be  adjudicated  according  to  the  require- 
ments of  tbe  statutes  and  Jurisprudence  of  the 
state  of  Minnesota  which  state  created  a  cor- 
poration and  in  reference  to  whose  laws  the 
contracts  of  the  members  were  made. 

GUnn  V.  Liggett,  185  U.  a  588,  84  L.  ed. 
264;  HavJdns  y.  OUnn,  181  U.  &  819.  88  L. 
ed.  184;  Ganada  Soutftem  B.  Go.  t.  Gebhard, 
109  U.  8.  527,  27  L.  ed.  1020;  Life  Asso,  of 
America  v.  Bundle  V'Beffe  v.  Bundled),  108  U. 
S.  222,  26  L.  ed.  887;  Mutual  F.  Ine.  Go.  y. 
Phanix  Furniture  Go.  (Mich.)  ante,  694, 
holds  that  tbe  maker  of  a  premium  note  given 
to  a  mutual  fire  insuiance  company  operating 
in  the  state  of  Elinois  will  be  b6und  by  a  de- 
cree entered  in  a  proceeding  had  before  the 
courts  of  that  state  fixing  the  amount  of  an  as- 
sessment to  be  paid  to  the  recdyer  of  such  cor- 
poration. 

A  receiver  or  other  trustee  appointed  to  an- 
other state  will  be  permitted  on  the  principle 
of  comity  to  bring  an  action  In  the  domestic 
forum  for  the  purpose  of  collecting  the  assets 
of  the  insolvent  for  distribution  in  accordance 
witii  the  laws  of  the  Jurisdiction  within  which 
the  receiver  has  been  appointed,  when  so  to  do 
will  not  contravene  the  rights  of  the  citizens 
of  tbe  state  in  which  the  action  is  brought. 

Baldwin  y.  Bosmer,  101  Mich.  119,  25  L.  R. 
A.  789;  High,  Receiyers,  2d  ed.  §  211;  Mar^ 
lace  y.  Burger,  88  Ind.  211;  Hayes  y.  BroUsman, 
46  Md.  Q19;  Frank  y.  Morrison,  58  Md.  428; 
Terry  y.  Bamberger,  44  Conn.  668;  Gooke  y. 
Orange,  48  Conn.  401. 

Authority  was  expressly  conferred  upon  the 
receiver  by  the  order  appointioff  him  to  bring 
suit  in  his  representative  capacity,  and  this  to 
sufficient. 

High,  Receivers.  %  201;  Ooope  v.  BowUs, 
42  Barb.  87. 

Great  Western  Teleg.  Go,  y.  Purdy,  162  U.  8. 
829,  40  L.  ed.  986,  does  not  repudiate  the  doc- 
trine of  Mutual  F.  Ins.  Go.  v.  Phanix  Furni- 
ture Go.  svjpra. 

Mr.  E.  E.  Kano  for  defendant  in  error. 


does  not  totlmate  tbat  as  to  mattersjof  this  sort  tbe 
decree  would  not  be  conclusive. 
Tbe  three  oases  of  MtncuAL  F.  Ins.  Co.  y.  PHconz 

FUKHlTUm  Go.,  WARNMB  v.  DBLBRIDGn  k  0.  Co., 

and  P  ARKXB  V.  C  Lamb  k  Sons  seem  to  be  i^ood  11- 
lustrations  of  tbe  different  phases  of  tbe  subject, 
and  not  Inconsistent  with  each  other.  The  case  of 
Mutual  F.  Ihs.  Co.  v.Phosnix  FmunruBn  Go.  does 
not  iro  beyond  tbe  decisions  of  the  Supreme  Court  of 
the  United  States,  although  those  which  were  relied 
upon  therein  ar»  said  in  the  later  case  of  Warnkb 
V.  Deiaridob  k  C.  Co.  to  have  been  limited  by  the 
decision  in  Great  Western  Teleff.  Co.  v.  Purdy,  163 
n.  8.  8S9.  iO  L.  ed.  SSS.  winch  was  rendered  after  the 
decision  In  Mutual  P.  Ins.  Co.  v.  Phoenix  Fubni- 
TURB  Co.:  but  the  frtot  of  the  latter  case  is  that  a 
decree  in  a  sistor  state  is  bindmtf  so  far  as  it  deter- 
mines the  amount  of  ansets  and  debts  of  the  corpo- 
ration and  the  amount  of  assessments  necessary  to 
iiquidate  Its  liabilities.  To  that  extent  the  cases 
generally  agree  tbat  the  decree  in  another  state  is 
binding*  In  Wabmbb  v.  Dblbbidob  k  C.  Ca  tbe 
34  L.  R.  ▲. 


defense  against  an  sssessment  of  100  per  cent  made 
on  stockholders  by  the  Minnesota  oourt  was  that 
the  assessment  Included  an  allowance  for  unearned 
premiums  which  oould  not  be  allowed  if  tbe  con- 
tract to  be  enforced  was  to  be  treated  as  a  Michi- 
gan oontraot,  but  it  was  held  tbat  tbe  Minnesota 
statute  as  construed  by  the  supreme  oourt  of  that 
state  must  be  deemed  to  be  the  law  of  the  contract, 
and  tbat  under  that  law  tbe  assessment  might  In- 
clude an  allowance  for  unearned  premiums. 

The  rule  to  be  deduced  from  all  the  decisions 
does  not  differ  materially  from  tbat  hud  down  In 
Great  Western  Teleg.  Go.  v.  Purdy,  supra,  to  tbe 
effect  that  an  assessment  which  purports  simply  to 
make  a  levy  upon  all  stockholders  is  not  conolusiTe 
of  the  question  whether  or  not  a  particular  stock- 
holder is  or  Is  not  liable  in  any  amount,  but  that  it 
is  conclusive  of  the  necessity  for  maklnir  the  assess- 
ment, that  is  to  say,  it  is  conclusive  so  far  as  it  de- 
cides the  amount  of  liabilities  and  of  assets  of  the 
corporation  and  the  need  of  making  an  assessment 
to  such  an  amount  as  it  orders.  B.  A.  B. 
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Homtg^merx*  J..  delWered  the  opinion 
of  the  court: 

On  the  8d  of  April,  1890,  defendant  applied 
for  and  received  a  policy  of  insurance  in  the 
Minneapolis  Mutual  Fire  Insurance  Company, 
and  executed  and  deliv^ered  the  following 
agreement:  • 

Minneapolis,  Minn.,  April  8d,  1890. 

For  value  received,  in  policy  No.  01,087, 
dated  the  8d  day  of  April,  1890,  we  promise 
to  pay  the  Minneapolis  Mutual  lire  Insurance 
Company  the  sum  of  three  hundred  and  sev- 
enty-five dollars,  bv  instalments,  at  such  time 
as  the  directors  of  said  company  may  order 
and  assess,  for  the  losses  and  expenses  of  said 
company,  pursuant  to  its  charter  and  by-laws. 
It  is  hereby  expressly  understood  and  agreed 
that  this  note  is  not  transferable,  and  that 
there  is  no  liability  beyond  the  face  amount 
thereof. 

Delbridge,  Cameron,  &  Dingeman  Co. 

No.  01,087/ 

On  the  18th  of  December,  1890,  an  ap- 
plication was  made  by  a  policy  holder,  in 
the  district  court  of  Hennepin  county,  Min- 
nesota, alleging  the  insolvency  of  the  company 
and  praying  for  the  appointment  of  a  re- 
ceiver and  the  distribution  of  its  assets  amooff 
the  creditors  entitled  thereto.  On  the  24th  of 
January,  1891.  a  decree  passed  adjud^ns  the 
insurance  company  insolvent  and  appointmg  a 
receiver.  On  the  19th  of  May  foilowiog,  an 
order  making  an  assessment  of  60  per  cent 
upon  all  premium  notes  and  policy  obligations 
was  made;  but  this  order  was  subsequently  set 
aside  as  illegal,  and  a  petition  was  Died  show- 
ing the  financial  condition  of  the  company, 
and  the  necessity  for  an  assessment;  and  Feb- 
ruary 8, 1892,  an  order  was  made  authorizing 
an  assessment  of  100  per  ceot  or  as  much 
thereof  as  might  be  necessary  to  pay  the  claims 
which  accrura  against  the  said  in.«K)lvent  com- 
pany durine  the  time  said  policies  were  in 
force,  to  be  levied  upon  the  balance  due  upon 
each  and  all  of  said  premium  notes  and  policy 
obligations  at  the  time  of  the  appointment  of 
a  receiver  for  the  insolvent  company  in  1890. 
This  order  further  directed  that  upon  this  as- 
sessment the  receiver  should  credit  and  de- 
duct the  amount  of  any  especial  assessment 
theretofore  made  bv  the  insurance  company, 
and  actually  paid  by  the  makers  of  the  pre- 
mium notes  and  policy  obligations,  and  also 
the  amount  actually  paid  upon  the  assessment 
of  50  per  cent  theretofore  ordered  by  the 
court.  The  items  included  in  this  assessment 
of  100  per  cent  were  for  losses,  salaries,  un- 
earned premiums  on  cash  policies,  and  miscel- 
laneous claims.  On  the  application  of  the 
complainant  in  the  original  suit,  made  to  the 
circuit  court  for  the  county  of  Wayne,  in  chan- 
cery, setting  forth  the  proceediDgs  in  Minne- 
sota, complainant  was  appoinied  an  ancillary 
receiver  in  the  state  of  Michigan.  This  suit 
was  brought  against  the  defendant  to  recover, 
upon  the  premium  note  mentioned,  the  100  per 
cent  assessment. 

On  the  trial,  the  circuit  ludge  directed  a  ver- 
dict for  defendant,  on  the  ground  that  the 
assessment  was  void,  for  the  reason  that  it  in- 
cluded an  assessment  for  unearned  premiums, 
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acting  upon  the  authority  of  Detroit  Manu- 
facturer^ Mut,  F.  Ins.  Co.  V.  MerriO^  101 
Mich.  898.  If  this  contract  is  to  be  treatr-d  as 
a  Michigan  contract  the  holding  should  be 
sustained,  unless  it  be  held  that  the  order  mak 
ing  the  assessment,  made  at  the  situs  of  the 
home  company,  is  conclusive,  not  only  as  tr> 
the  authority  to  make  the  assessment,  but  as  to 
the  extent  of  the  defendant's  liability.  This 
question  was  recently  before  the  court  in  the 
case  of  Mutital  F.  Ins.  Co.  v.  Phcsnix  Furni- 
ture Co.  (Mich.)  an/«,  694;  and  the  conclusion 
was  then  reached  that  the  decision  of  a  court 
of  a  sister  state  is  binding  upon  the  court?  of 
this  state  in  all  these  respects.  This  coochision 
was  based  upon  the  constitutional  provision 
that  full  faith  and  credit  shall  be  given  in  each 
state  to  the  public  acts,  records,  and  Judicial 
proceedings  of  every  other  state.  Aitlcle  4, 
^  1.  And  an  examination  of  the  decisions  of 
the  Federal  Supreme  Court  led  us  to  the  con- 
clusion that  a  stockholder  of  a  corporation  is 
so  far  an  integral  part  of  the  corporation  that, 
in  view  of  the  law,  he  is  privy  to  the  proceed- 
ings touching  the  body  of  which  he  is  a  mem- 
ber, and  that  a  determination  that  an  asaessr 
menl  upon  the  policy  holders  in  a  certain 
amount  and  for  certain  obligations  of  the  com- 
pany should  be  made  was  final  and  conclu- 
sive, and  could  not  be  attacked  collaterally 
when  suit  was  brought  upon  such  assessment 
in  another  state.  In  reaching  this  conclusion, 
the  question  involved  being  a  Federal  question, 
we  felt  ourselves  bound  by  the  determination 
of  the  Federal  Supreme  dourt  in  Hawking  v. 
GUnn,  181  U.  8.  819, 33  L.  ed.  184,  and  Olenn 
V.  Liggett,  185  U.  S.  538,  84  L.  ed.  284.  But 
since  the  decision  of  this  court  in  Mutual  F. 
Ins,  Co,  V.  Phctnix  Fumitnre  Co.  the  question 
has  been  again  before  the  Federal  Supreme 
Court,  and  the  doctrine  of  the  cases  upon 
which  we  relied  for  our  decision  limited;  and 
in  Great  Western  TeUg.  Co,  v.  Purdy,  182  U. 
S.  829,  40  L.  ed.  986,  it  is  held  that  an  order 
making  a  call  or  assessment  upon  all  stock- 
holders of  a  corporation  who  have  not  paid 
their  shares  in  full  is  merely  such  a  call  aa  the 
directors  might  have  made  before  the  matter 
was  brought  within  the  court's  Jurisdiction, 
and  is  not  a  Judgment  against  the  particular 
stockholder,  so  as  to  be  entitled  to  such  fall 
faith  and  credit,  under  the  Constitution  and 
laws  of  the  United  States,  and  that  in  such  ac- 
tion defendant  is  entitled  to  rely  on  any  de 
fense  which  he  might  have  to  an  action  upon 
the  contract  of  sulMcription. 

Plaintiff,  however,  contends'  that  this  is  a 
Minnesota  contract,  and  that  under  the  stat 
ute  of  Minnesota,  as  interpreted  by  the  su- 
preme court  of  that  state,  an  assessment  for 
unearned  premiums  upon  nonparticipating 
policies  was  legal  The  contract  by  which 
the  insured  became  a  member  included,  not 
only  the  note,  but  the  policy,  which  contained 
the  following  provision:  "The  insured  here- 
tofore named  becomes  a  member  of  this  com 
pany,  and  agrees  to  pay  them  the  premium 
annually,  during  the  life  of  this  policy,  and,  in 
addition  thereto,  such  sum  or  sums,  in  no 
event  to  exceed  in  the  aggregate  five  Umes  the 
amount  of  said  annual  premium,  at  such  time 
or  times,  and  in  such  manner,  and  by  sncb 
instalments,  as  the  directors  of  said  company 
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•hall  afiflen  and  order,  ponuant  to  its  charter 

mud    by-laws  and  the   laws  of  the   state  of 

MichigaD.     It   is   suggested    by   defeDdant's 

counsel  that  it  is  ODly  for  assessments  for  losses 

and  expenses  made  accordiDe  to  the  laws  of 

Micbigao  that  the  defendant  &  made  liable  by 

his  contract    It  is  difficult  to  understand  the 

reference  to  the  laws  of  the  state  of  Michi^i^. 

This  was  certainly  known  by  both  parties  to 

be  a  Minnesota  corporation,  and  we  are  aware 

of  no  proyision  of  the  laws  of  this  state  which 

rehitea  to  the  assessment  authorized  by  such 

corporation.    We  thiok,  therefore,  that  the 

contract  must  be  treated  as  a  Minnesota  con- 

tmct.     Eyery  corporation  necessarily  carries 

its  charter  wherever  it  goes;  and,  while  it  may 

be  restricted  in  the  use  of  some  of  its  powers 

^vhile  doing  business  away  from  its  corporate 

home,  eyery  person  who  deals  with  it  every- 

^where,  and  particularly  one  who  becomes  a 

member  of  the  corporation,  is  bound  to  take 

notice  of  the  provisions  which  have  been  made 

in  its  charter,  and  subjects  himself  to  such 

laws  of  the  government  of  its  iitus  as  affect 

the  powers  and  obligations  of  the  corporation. 

See  Canada  8.  R.  Co.  v,  OMard,  109  U.  8. 

587.  27  L.  ed.  1024,  and  Life  A»8o.  of  America 

v.  RundUrUeife  v.  RundU'),  108  U.  8.  226, 

26  L.  ed  839. 

Tbe  statute  of  Minnesota  under  which  this 
company  was  organized  authorized  the  com- 
pany to  engage  in  business  and  to  receive 
premium  notes,  and  provides  that  "every  per- 
son effecting  insurance  in  any  company  or- 
ganized under  this  act,  and  the  heirs,  execu- 
tors, and  assigns  of  such  person,  continuing  to 
be  so  insured,  shall  thereby  become  members 
of  such  con)oration  during  the  period  of  in- 
surance, and  shall  be  bound  to  pay  for  losses 
and  such  necessary  expenses  as  may  occur 
in  the  management  of  such  business,  in  pro- 
portion to  the  amount  of  such  premium  note." 
Gen.  Stat.  1894.  S8261.  And  in  another  sec- 
tion it  is  provided  that  whenever  the  capital 
stock  of  any  company  shall  amount  to  the  sum 
of  $200,000.  of  which  amount  not  less  than 
$40,000  shall  be  actual  funds,  such  company 
may  assume  risks  on  the  "all  cash"  plan,  and 
issue  policies  against  loss  or  damage  by  fire  or 
lightning  to  an  amount  not  ezorading  6  per 
cent  of  its  capital.  This  statute  has  b^n  con- 
strued by  the  supreme  court  of  Minnesota  in 
the  case  of  120  MinneapcHie  Mut.  F,  Ine.  Co,  49 
Minn.  291,  in  which  the  court  says:  ''This  con- 
straction  of  (he  statute  and  of  the  contracts 
under  consideration  leads  to  the  conclusion 
that  the  premium  notes  of  the  members  of  the 
corporation,  which  constitute  its  'contingent 
fund,'  may  be  resorted  to,  if  necessary,  to  pay 
the  unearned  premiums  on  policies  of  simple 
(not  mutual)  insurance,  whose  holders  sustain 
no  other  relation  to  the  corporation  than  that 


of  parties  who  have  thus  contracted  with  it 
8uch  notes  constitute  a  part  of  the  'capital*  of 
the  corporation,  .  .  .  and  comprise  a  part 
of  the  'capital'  required  by  the  act  of  1885  to 
be  held  by  the  company  as  a  condition  of  its 
right  to  engage  in  this  kmd  of  insurance.  They 
are  to  be  deemed  a  part  of  the  fund  upon  the 
credit  of  which  such  contracts  of  insurance  are 
entered  into."  It  is  to  be  noted  that  in  Detroit 
Manujactureri  Mut,  F.  In$.  Go,  y.  Merrill, 
eupra,  the  policy  was  a  policy  upon  the  mu- 
tual plan,  and  the  unearned  premiums  were 
unearned  premiums  on  mutual  policies.  We 
think  the  statute  of  Minnesota,  as  construed  by 
tbe  supreme  court  of  that  state,  must  be  deemed 
to  be  the  law  of  the  contract  between  the  par- 
ties to  this  engagement,  and  that,  under  this 
law,  an  sEsessment  for  unearned  premiums 
upon  cash  policies  is  within  the  contract. 

These  considerations  would  dispose  of  the 
case  were  it  not  that  defendant's  counsel  con- 
tends that,  even  if  the  court  were  in  error 
upon  this  question,  the  plaintiff  failed  to  make 
a  case.  We  have  examined  the  points  sag- 
gested  by  counsel,  and  deem  it  unnecessary  to 
discuss  tbem  at  length. 

We  think  the  construction  of  the  order  ap- 
pointing complainant  receiver  which  counsel 
makes  is  too  technical.  Complainant  was  ap- 
pointed receiver  of  all  equitable  interests, 
choses  in  action,  and  of  all  property  and  as- 
sets, whether  herein  designated  or  not.  belong- 
ing to  said  defendant  corporation  within  the 
state  of  Michigan,  and  of  all  books,  papers, 
property,  documents,  of  any  and  every  de- 
scription, belonging  tossid  defendant,  and  with 
full  power  and  authority  to  sue  in  his  own 
name  as  such  receiver,  or  in  tbe  name  of  de- 
fendant corporation,  for  all  assets,  money,  or 
property,  and  obligations  due  from  residents  of 
the  state  of  Michigan  to  the  defendant. 

The  suggestion  that  it  was  not  proved  that 
the  foreign  insurance  company  had  authority 
to  do  business  in  tbe  state  of  Inichlgan  is  made 
for  the  first  time  in  this  court,  and,  we  think, 
should  not  control  the  decision. 

As  to  the  contention  that  tbe  premium  note 
was  obtained  by  fraud,  this  contention  is  based 
upon  certain  papers  which  were  found  in  tbe 
safe  of  the  defendant  company  by  a  witness 
who  personally  knew  nothing  of  their  origin; 
and  there  was  no  evidence  to  show  the  man- 
ner in  which  they  came  into  possession  of  the 
defendant*  nor  was  their  execution  or  authen- 
ticity proven.  Under  these  circumstances,  we 
are  certainly  not  in  a  position  to  say  that  fraud 
was  conclusively  proved. 

We  think  the  judgment  ehauld  he  rewreed^ 
and  a  new  trial  ordered. 

Grant,  J.,  did  not  sit  The  other  Jufticet 
concur. 
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1.  The  prineiples  of  comitj'do  not  »p* 
ply  to  OA  aetion  bj  »  foreign  reooiTor 

of  a  foreign  mutual  Insurance  oompany  aodng 
under  a  deoreefn  theforeUm  juiiadiocion  making 
an  aflseasment  on  premium  notes,  even  If  other- 
wise applicable,  where  the  notes  were  taken  for 
insurauce  on  property  in  the  state  while  thA  com- 
pany was  doing  business  within  the  state  In  vio- 
lation of  MoClain*s  Oode,  1 1141  prohibiting  for- 
eign Insurance  companies  from  doing  busioefls 
wi^out  compllanoe  with  the  conditions  therein 
mentioned. 

%.  MeCIatn'o  Godo»  I  1144,  alMoluteljr 
prohlbitiBflf  forel^  InsiiraBoe  oom* 
panieg  from  taking  risks  or  transacting  insur- 
ance business  in  the  state,  unless  possessed  of 
$800,000  actual  paid-up  capital,  and  unless  they 
comply  with  other  conditions  named  therein, 
is  notunoonstitutlonaL 

8«  An  aogeoomont  on  premivm  notes* 
mmdebj  a  reoetwer  of »  mutual  inenr- 
anoe  oompanjr  under  a  decree  of  the  court,  ia 
not  an  adjudication  binding  on  the  courts  of  an- 
other state  as  against  the  maker  of  one  of  such 
notes  who  was  not  a  pcurty  to  theprooeediogs  re- 
sulting in  the  assessment,  and  who  before  the 
bankruptcy  of  the  company  had  surrendered  his 
policy  and  reoetyed  back  his  note. 

(October  l«,imL) 

APPEAL  by  plaintiff  from  (a  judgment  of 
the  District  uourt  for  Clinton  County  in  fa- 
vor of  defendant  in  an  action  brought  to  recover 
the  amount  alleged  to  be  due  on  premi\im 
notes  given  by  defendant  to  the  Mutual  Fire 
Insurance  Company  of  Chicai^o  upon  certain 
policies  of  fire  insurance.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Meuri.  Myron  H.  Beach*  D.  J.  Sehujr- 
ler,  and  C.  w.  €hreenlleld,  for  appellant: 

The  plaintiff  may  maintain  the  suit,  although 
suing  in  the  capacity  of  a  foreign  receiver. 

Runk  ▼.  8t.  jS»An,29fiarb.  56^-^Sobernheimer 
V.  Wheeler,  45  N.  J.  Eq.  614;  Bidlack  v.  Mown, 
26  N.  J.  Eq.  230;  Conutoek  ▼.  Fredenckton,  61 
Minn.  351;  Lycoming  F.  Im.  Oo.  v.  Wright,  55 
Vt.  526;  Merchantt^  Nai,  Bank  ▼.  McLeod,  88 
Ohio  St  174;  Mawry  v.  Crocker,  6  Wis.  826; 
Oilman  ▼.  Ketehman,  84  Wis.  60,  28  L.  R.  A. 
52;  Folk  ▼.  Jane»,  49  N.  J.  Eq.  484;  Re  Waite, 
99  N.  Y.  438;  Ragby  v.  Atlantic,  M,  ift  0.  R. 
Co.  86  Pa.  291;  Metzner  v.  Bauer,  98  Ind.  427; 
Woodward  ▼.  Brooks,  128  111.  222.  8  L.  R.  A. 
702;  Toronto  General  Trust  Oo.  v.  Chicago,  B. 
db  Q.  R,  Co.  128  N.  Y.  87;  Bacon  v.  Borne, 
123  Pa.  452.  2  L.  R.  A  855;  Ayree  v.  Siebel, 
82  Iowa,  848;  Parker  t.  Stoughton  MiU  Co.  91 
Wis.  174 

The  plaintiff  is  entitled  to  recover  Judgipent 
for  the  full  amount  of  the  deposit  notes. 

NOTB.-- See  note.  anU,  p.  894. 
34  L.  R.  A. 


111.  6tat.  chap.  78  (1  Starr  A  C.  Stat  (IVL) 
1815);  Taylor  ▼.  Port  Jeferson  MiU  Co.  66  N. 
Y.  8.  R.  542. 

The  decree  levying  the  assessment  is  conclu- 
sive against  all  members  of  the  company,  and 
cannot  be  attacked  collaterally. 

Oreai  Western  TeUg.  Co.  y.  Orav,  128  Dl. 
680;  Ward  ▼.  FarwU,  97  Dl.  593;  Hawking  v. 
Qlenn,  181  (J.  8.  819,  88  L.  ed.  184:  Glenn  v. 
Liggett,  186  U.  8.  588,  84  L.  ed.  264:  Sanger 
▼.  Upton,  91  U.  8.  56,  28  L.  ed.  220;  Smith  v. 
Hopkins,  10  Wash.  77. 

Under  the  Federal  Constitution  and  statutes 
the  decree  of  the  Illinois  court  levying  the  as^ 
sessment  Is  entitled  to  the  same  futh  and 
credits  in  the  courts  of  Iowa  that  are  given  the 
same  in  the  state  of  Illinois. 

MilU  V.  Duryee,  11  U.  S.  7  Cranch,  481,  8 
L.  ed.  411;  Christmas  ▼.  RusseU,  72  U.  a  5 
Wall.  290.  18  L.  ed.  476;  Green  ▼.  Van  Btu 
kirk,  74  U.  8. 7  Wall.  189. 19  L.  ed.  109;  Han 
ley  V.  Donoghue,  116  U.  8.  4,  29  L.  ed.  537; 
Brown  v.  Parker,  28  Wis.  27;  Cole  ▼.  Cunning- 
ham, 188  U.  8.  Ill,  88  L.  ed.  641;  BoU  v. 
Johnson,  60  Mo.  App.  878;  Griggs  v.  Berker, 
87  Wis.  813;  Leep  v.  St.  Louis,  I.  M.  d  &  R 
Co.  58  Ark.  407,  28  L.  R  A.  264. 

The  policies  are  Illinois  contracts^  and  gov- 
erned by  the  laws  of  lllioois. 

Lamb  V.  Bowser,  7  Biss.  316;  Adams  v.  Lindr 
seU,  1  Barn.  &  Aid.  681;  Hamilton  v.  Lycom- 
ing Mut.  Ins.  Co.  6  Pa.  889;  Hunt  v.  Bigman, 
70  Iowa,  406;  HaUoek  v.  Commercial  Ins.  Co. 
26  N.  J.  L.  268;  Reliance  Mui.  Ins.  Co.  v. 
Sawyer,  160  Mass.  4 18. 

Statutes  abridging  the  right  of  contract  are 
void. 

Low  V.  Rees  Printing  Co.  41  Neb.  127,  24 
L.  R.  A.  702:  Re  Eight  Hour  Law,  21  Colo. 
29;  Re  House  BiU  No.  iWS,  Id.  27:  Com.  r. 
Perry,  155  Mass.  117,  14  L.  R.  A.  325;  Com. 
V.  Potomska  Mills  Corp.  (Mass.)  28  N.  K  1128; 
BraoeviUe  Coal  Co.  v.  People,  147  UL  66,  22  L. 
R  A.  840. 

Section  1144  of  the  Code  of  Iowa  is  void  and 
unconstitutional,  in  so  far  as  it  provides  that  no 
foreign  insurance  company  "shall  dirpctly  or  in- 
directly take  risks"  in  said  state  of  Iowa,  with- 
out first  complyioj^  with  the  laws  of  said  state, 
with  reference  to  foreign  insurance  companies 
doing  business  in  said  state. 

French  v.  People,  6  Colo.  App.  811;  Lamb  v. 
Bowser,  7  Biss.  818,  872,  and  cases  cited;  Ma- 
rine Ins.  Co.  V.  SL  Louis,  L  M.  db  S,  EL  Co.  41 
Fed.  Rep.  648;  Hooper  v.  California,  166  U.  8. 
647,  89  L.  ed.  297. 

If  the  liability  of  the  member  does  not  cease 
until  all  losses  and  expenses  for  whirh  such 
member  is  liable  are  paid,  then  the  relation  be- 
tween the  member  and  the  company  does  not 
cease,  and  is  not  changed  uniil  such  liabilities' 
are  paid,  although  the  policy  may  have  been 
canceled. 

Detroit  Manufactvrers  Mnt.  F.  Ins.  Co.  v 
Merrill,  lOl  Mich.  893;  hnia  K.  dt  B.  Farmer$ 
Mitt.  F.  Ins.  Co.  V.   Otto.  96  Mich.  558;  Davis 
V.  Sharpe,  2  West.  L.  Month.  40. 

Mr.  A.  P.  Barker,  for  appellee: 

The  legal  authority  of  a  receiver  is  coex 
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tensive  only  with  the  jurisdiction  of  the  court 
^ppointiiiff  him. 

High,  Keceivera,  2d  ed.  ^  47;  Mareau  y.  Du 
BeUet  (Tex.  Civ.  App.)  27  8.  W.  608;  FiU- 
fftrald  ▼.  KiUgerald  d  M.  Constr,  Co.  41  Neb. 
406;  Booth  t.  aark,  58  U.  8.  17  How.  822« 
331,  15  L.  ed.  164,  167;  Brighman  ▼.  Ltidding- 
ton,  12  Blatchf.  287;  Aiprei  ▼.  Siebel,  82  Iowa, 
347. 

A  receiver  cannot  sue  or  otherwise  exercise 
his  functions  in  a  foreign  Jurisdiction  when- 
ever such  acts  would  interfere  with  the  policy 
•established  by  law  in  such  foreign  state. 

Hard  v.  Elizabeth,  41  N.  J.  L.  1. 

It  is  unquestionably  the  policy  of  the  laws 
•of  this  state,  ns  expressed  by  legislative  enact- 
ment and  construM  by  this  court,  to  eiclude 
from  in  any  manner,  directly  or  indirectly, 
taking  risks  in  this  state,  every  foreign  insur- 
ance company  that  has  not  complied  with  its 
laws,  and  to  deny  them  the  rieht  to  recover 
upon  premium  notes  given  by  citizens  of  this 
state  in  payment  for  insurance  written  in  vio- 
lation of  such  law. 

McClain's  Stat.  1707-1709;  Seamans  v,  Zim- 
merman,  91  Iowa,  863;  Fred  Miller  Bretcing 
Co,  V.  Council  Bluffs  Ins.  Co.  (Iowa)  63  N.  W. 
565. 

Appellee  does  not  concede  that  the  order 

-directing  the  receiver  to  make  the  a<>8essment 

is    in   the    nature  of    an    adjudication,    and 

binding    upon  it  without  notice  and  without 

<iav  in  court. 

Biddle,    Ins.      g     929;    High.    Receivers, 
•§  829. 

Judgment  cannot  be  obtained  in  the  courts 
of  this  state  upon  a  note  given  by  a  citizen  of 
this  state  for  the  premium  upon  a  policy  of 
insurance  written  upon  property  in  this  state 
by  a  foreign  insurance  company  that  has  not 
complied  with  its  laws  so  as  to  be  authorized 
to  Take  risks  therein. 

Seamam  v.  Zimmerman,  and  Fred  MiUer 
Brewing  Co,  v.  Council  Bluffs  Ins,  Co.  supra; 
Stewart  v.  NbrtJiampton  Jiiut,  Live  Stock  Ins. 
Co.  38  N.  J.  L.  486;  Farrior  v.  New  England 
Mortg.  Secur.  Co.  88  Ala.  275:  Pierce  v.  People, 
106  111.  11.  46  Am.  Rep.  683;  R'U  v.  Kimberly 
A  G.  Co.  89  Wis.  545,  27  L  R.  A.  556;  Sea 
mans  v.  Temple  Co,  105  Mich.  400,  28  L.  R 
A  480;  Beeber  ▼.  Walton,  7  Houst.  (Del.) 
-471.  ' 

The  appointment  of  a  receiver  does  not  have 
the  effect  of  changing  the  contractual  relations 
existing  between  the  ori/zinal  parties. 

High.  Receivers,  2d  ed.  H  204,  205. 

The  corporation  being  the  mere  creation  of 
local  law  can  have  no  existence  beyond  the 
limits  of  the  sovereignty  where  created.  Hav- 
ing no  absolute  right  of  recognition  in  other 
states,  but  depending  for  such  recognition  and 
the  enforcement  of  its  contracts  upon  their  as- 
sent, it  follows  as  a  matter  of  course  that  such 
sssent  may  be  granted  upon  such  terms  and 
^conditions  as  those  states  may  think  proper  to 
impose. 

Fred  MiUer  Brewing  Co.  v.  Council  Bluffs 
Ins.  Co.  snpra;  Paul  v.  Virginia,  75  U.  S.  8 
Wall.  168,  19  L.  ed.  857;  Pierce  v.  People.  106 
m.  11,  46  Am.  Rep.  688;  Reno,  Non- Residents. 
"17  5,  6;  Columbia  P.  Ins.  Co.  v.  Kinyon,  87 
^.  J.  L.  83;  Riddle,  Ins.  gg  85  et  seg. 
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When  defendant  surrendered  its  policy  and 
received  back  its  notes,  it  ceased  to  he  a  mem- 
ber of  the  company. 

Hyde  v.  Lynde,  4  N.  Y.  895,  896;  Tofford  v. 
Church,  Wmch.4&\. 

Rothroekt  Ch.  J.,  delivered  the  opinion  of 
the  court: 

It  appears  from  the  averments  of  the  petition 
that  the  Mutual  Fire  Insurance  Company  of 
Chicago  was  organized  under  the  laws  or  the 
state  of  Illinois,  and  that  the  defendant  is  a 
corporation  organized  and  doing  business  un- 
der the  laws  of  this  state.  Applications  were 
made  by  the  defendant  for  insurance  in  said 
company,  which  applications  were  accepted, 
and  in  part  consideration  for  said  insurance 
I  he  defendant  executed  and  delivered  to  the 
said  insurance  company  two  premium  notes, 
one  for  the  sum  of  $750,  and  the  other  for  $525. 
These  notes  were  promises  to  pay  the  said  in- 
surance company  such  sums  thereon  as  the 
directors  might  from  time  to  time  order  and 
assess  to  pay  losses  and  the  expenses  of  said 
company.  The  contracts  of  insurance  were 
made,  and  the  premium  notes  executed  and 
delivered,  on  the  11th  day  of  April,  1889,  and 
the  insurance  was  for  five  vears.  The  policies 
of  insurance  remained  in  force  until  the  11th 
day  of  April,  1890.  when  they  were  surren- 
dered to  the  insurance  company,  and  canceled, 
and  the  premium  notes  were  returned  to  the 
defendant.  On  the  12th  dav  of  November, 
1890,  a  suit  in  chancery  was  instituted  in  the 
circuit  court  of  Cook  county,  Illinois,  against 
the  said  fire  insurance  company,  and  on  the 
21st  day  of  February,  1891,  the  plaintiff  herein 
was  appointed  receiver  of  said  company,  and 
of  its  property  and  assets.  Afterwards,  and  in 
July,  1891,  an  order  was  made  by  said  circuit 
court,  by  which  the  receiver  was  directed  to 
assess  upon  each  of  the  members  of  said  in- 
surance company  65  per  cent  of  the  premium 
notes,  and  make  demand .  therefor  of  the  per- 
sons liable  on  said  notes,  and  proceed  to  col- 
lect the  same.  Said  order  or  decree  further 
provided  that,  if  any  member  or  members  of 
said  company  failed  or  refused  to  pay  the 
amount  of  the  assessment  for  thirty  days  after 
notice  and  demand,  the  said  receiver  should 
then  proceed  to  collect  from  such  member  or 
members  the  whole  of  their  premium  note  or 
notes.  The  defendant  was  notified  of  the  assess- 
ment, and  of  the  amount  that  it  was  required 
to  pay  under  said  decree  on  each  of  its  pre 
mium  notes.  Payment  was  refused,  and  this 
action  was  commenced  to  recover  the  whole 
amount  of  the  premium  notes,  and  Judgment 
was  demanded  therefor. 

We  have  set  out  the  substance  of  the  claim 
made  in  the  petition  so  fsr  as  it  pertains  to 
what  we  think  are  the  material  facts  in  the 
case.  One  ground  of  the  demurrer  was  in 
these  words:  "Said  petition  shows  upon  its 
face  that  the  defendant  is  a  corporation,  or- 
ganized and  doing  business  under  and  by 
virtue  of  the  laws  of  the  state  of  Iowa;  that 
the  Mutual  Fire  Insurance  Company  of  Ohi- 
cago,  as  receiver  of  which  plaintiff  brings 
this  action,  was  a  corporation  organized  and 
doing  business  under  the  laws  of  the  state 
of  Illinois;  and  it  is  not  further  shown  therein 
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that  said  coiDpany  was  possessed  of  the 
requisite  capital  to  authorize  it  to  transact 
business  in  the  state  of  Iowa,  or  that  said  Mu- 
tual Fire  Insurance  Company  had  in  any  man- 
ner complied  wKh  the  laws  of  the  state  of 
Iowa,  or  was  entitled  to  write  insurance  or 
transact  business  in  said  state."  We  will  not  set 
out  other  grounds  of  demurrer,  for  the  reason 
that  we  think  a  proper  determination  of  that 
part  of  it  above  quoted  is  conclusive  of  the 
rights  of  the  parties.  It  presents  the  single 
question  whether  the  plaintiff  can  maintain 
the  action,  or,  as  stated  by  appellee's  counsel 
in  argument:  '*Will  a  foreign  receiver  of  an 
insurance  company,  which  had  never  com- 
plied with  the  laws  of  the  state  so  as  to  be  en- 
titled to  transact  business  herein,  be  permitted 
to  maintain  an  action  in  the  courts  of  this 
state  upon  the  premium  notes  executed  to  such 
foreign  insurance  company  by  a  citizen  of 
Iowa  for  a  policy  written  by  it  upon  property 
in  this  state?"  It  is  to  be  observed  that  both 
in  the  statement  of  facts  and  in  the  demand  for 
Judgment  this  action  is  founded  upon  the  pre- 
mium notes.  Copies  of  the  notes  are  not  set 
out  in  the  petition  nor  exhibited  therewith  for 
the  alleged  reason  that  the  notes  are  not  in  the 
possession  of  the  plaintiff.  It  appears  to  us 
Hiat  this  court  has,  in  effect,  determined  tbe 

?[uestion  here  presented.  In  Ayre»  v.  Siebel,  82 
owa,  847,  it  was  held  that  a  trustee  of  a  for- 
ei^  corporation  will  not  be  permitted  to  main- 
tarn  an  action  in  the  courts  of  this  state  upon 
a  contract  between  such  corporation  and  a  citi- 
zen of  this  state.  It  was  conceded  in  that  case 
that  the  same  rule  applied  to  a  receiver,  cscepl 
that  in  such  rase  tbe  right  to  maintain  an  ac- 
tion has  sometimes  been  recognized  as  a  mat- 
ter of  state  comity.  And  tbe  claim  is  made 
that  such  a  rule  is  applicable  to  the  facts  here 
presented.  It  is  to  be  conceded  that  there  is  not 
entire  harmony  in  the  decisions  of  courts 
upon  this  question.  We  do  not  think  that 
under  the  facts  in  this  case  there  is  any  com- 
ity which  caa  properlv  be  invoked  to  sustain 
the  action.  In  Uighon*Re(?eiYers  (§  239)  tbe  fol- 
lowing is  stated  to  be  tbe  true  rule:  "Upon  tbe 
question  of  tbe  territorial  extent  of  a  receiver's 
jurisdiction  and  powers  for  the  purpose  of  in- 
stituting actions  connected  with  his  receiver- 
ship, the  prevailing  doctrine,  established  by 
the  Supreme  Court  of  the  United  States  and 
sustained  by  the  weight  of  authority  in  various 
states,  is  that  the  receiver  has  no  extraterrito- 
rial jurisdiction  or  power  of  oflScial  action,  and 
cannot,  as  a  matter  of  right,  go  into  a  foreign 
state  or  jurisdiction  and  there  institute  a  suit 
for  tbe  recovery  of  demands  due  to  tbe  person 
or  estate  subject  to  bis  receivership.  His  func- 
tions and  powers,  for  tbe  purposes  of  litiga- 
tion, are  held  to  be  limited  to  tbe  courts  of  tbe 
state  within  which  be  was  appointed,  and  the 
principles  of  comity  between  nations  and  states, 
which  recognize  the  judicial  decisions  of  one  tri- 
bunal as  conclusive  m  another,  do  not  apply  to 
such  a  case  and  will  not  warrant  a  receiver  in 
bringing  an  action  in  a  foreign  court  of  jurisdic- 
tion.^' Elaborate  arguments  are  presented  by 
the  respective  counsel  in  this  case,  and  nu- 
merous authorities  are  cited,  which  we  have 
examined,  and,  without  citing  them  or  review- 
ing them,  we  believe  that  the  rule  as  above 

84  L.  R.  A. 


stated  is  correct  in  principle,  and  weU  aoatained 
by  the  weight  of  authority. 

2.  It  is  contended  by  counsel  for  appellant 
that  the  doctrine  of  comity  and  respect  forth^- 
judicial  orders  and  decrees  of  another  state- 
sbould  be  applied  In  the  case  at  bar.     Itia^ 
possible  that,  if  this  contract  of  insoranoe  was 
one  which  under  the  laws  of  this  state  might, 
lawfully  be  made,  it  would  be  a  proper  case  \jt 
which  the  courts  of  this  state  would  entertain 
and  determine  such  an  action.     But  that  ques- 
tion we  do  not  determine.     The  contract  of 
insurance,* so  far  as  the  rigbt  of  tbe  company 
to  insure  property  in  this  state  is  involved,  was 
void.     By  §  1144  of  McClain's  Code  it  was  ab- 
solutely prohibited  from  directly  or  indirectly 
taking  any  risks  or  transacting  any  business  of 
insurance  in  this  state  unless    poss^sed    of 
$200,000  of  actually  paid  up  capital,  and  com- 
plying with  other  conditions  named  in  said  se^*- 
tion.    It  being  admitted  that  there  was  not 
even  an  attempt  to  comply  with  tbe  law.  the- 
plaintiff  is  in  no  position  to  demand  that  un- 
der any  policy  of  comity  heiseniitled  to  main- 
tain tbe  action.     In  Hurd  v.  Elizabeth,  41  N. 
J.  L.  1,  it  is  said  that  "the  more  correct  defini- 
tion of  the  legal  rule  would  be  that  a  receiver 
cannot  sue  or  otherwise  exercise  his  functions, 
in  a  foreign  jurisdiction  whenever  such  acts,  if 
sanctioned,   would  interfere  with  the   policy 
established  by  law  in  such  foreign  Jurisdic 
tion."    If  the  rule  contended  for  by  counsel 
for  appellant  in  this  case  were  to  be  adopted 
by  tbis  court,  it  would  be  in  direct  conflict 
with  tbe  legislative  policy  of  this  state.     We 
have  already  determined  this  question  in   Sea- 
mans  V.  Zimmerman,  91  Iowa,  8ft3,  where  we- 
held  that  a  foreign  insurance  company,  not 
having  complied  with  tbe  statute  above  cited, 
cannot  recover  assessments  under  the  policy  of 
insurance  issued  on  property  in  this  state. 

8.  It  is  urged  in  bebalf  of  appellant  that 
tbe  statute  above  cited  is  unconstitutional. 
We  have  given  tbat  question  proper  examina- 
tion and  attention,  and  we  discover  no  ground, 
either  upon  principle  or  authority,  for  sustain- 
ing tbis  contention.  We  do  not  believe  it  to 
be  necessary  to  give  further  consideration  to- 
tbis  point  in  tbe  case. 

4.  But  it  is  said  tbat  the  assessments  made 
by  tbe  plaintiff  under  tbe  decree  of  the  circuit 
court  of  Cook  county  are  an  adjudication  or 
judgment  of  tbat  court  as  against  the  defend- 
ant, and  tbat  said  adjudication  is  binding  on. 
tbe  courts  of  tbis  state.     We  think  tbis  conten- 
tion is  not  sustained  by  the  facts  stated  in  tbe 
petition  nor  by  tbe  decree.     Tbe  petition,  as^ 
we  have  said,  is  not  founded  on  the  decree. 
The  cause  of  action  is  plainly  stated  to  be  upon 
the  premium   notes.    It  ought  to  be  under- 
stood, also,  that  tbe  amount  is  not  for  any  fixei' 
and  unalterable  sum.     It  is  true,  it  is  name<l  a» 
65  per  cent  of  the  premium  notes,  and  for  fail- 
ure to  pay  for  thirty  days  tbe  receiver  was  re- 
quired to  collect  the  whole  amount  of  the  notes. 
That  tbis  decree  was  no  adjudication  Is  aiso- 
plainly  sbown  by  the  record.     Before  the  in- 
surance company  became  bankrupt,  the  notes 
were  delivered  up  to  the  defendant,  and  ihe- 
policy  was  surrendered.     There  is  no  presump- 
tion that  there  was  any  fraud  in  this  transac- 
tion, and  when  the  contract  was  thus  caaceled* 
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the  defeDdant  was  do  longer  a  policy  bolder  in 
the  company,  and  was  not  a  party  to  the  Dro- 
oeedingB  in  the  Dlinoia  court. 


The  case  reqaires  no  further  ron9idpratiou, 
and  the  judgment  qfth$  JHUrUt  Ouurt  ii  qf* 
firmed. 


PENNSYLVANIA  SUPREME  COURT. 


George  B.  NEAL,   Appt^ 

ff, 

William  H.  BLACK  et  oL 

1*  An  fneompetont  person  ezeeattny  » 
deed  df  trust  for  the  preservatloa  of  his  prop* 
etty  need  not  folly  appreciate  all  the  technical 
intricacies  of  the  tramactlon  to  make  the  deed 
binding.  It  is  sufficient  If  he  is  not  deoeiyed  or 
misled  by  fear  or  favor. 

2.  That »  Toliutary  deed  bj  mn  ineom- 
petent  person  to  proteet  Us  property 
^^BM  niiUle  under  ndvloe  of  his  unole  and 
the  attorney  for  his  sruardlan  wUl  not  render  it 
invalid.  If  they  had  no  adverse  interest  In  the 
estate,  and  there  is  nothlnir  in  tl:efr  relations  to 
blm  and  bis  estate  to  make  them  incompetent 
advisers. 

8«  A  voluntary  deed  bj  an  Inoofltpetent 
person  for  the  protection  of  his  estate 
eannot  be  revoked  as  improvident  If  its 
ireneral  purpose  Is  wise  and  proper,  because  it 
strips  him  of  all  bis  property,  is  irrevocable, 
leaves  the  portion  to  be  expended  by  him  at  the 
discretion  of  the  trustee,  makes  no  provision  for 
future  coDtioflrendes,  and  does  not  require  the 
trustee  to  ffive  security,  permits  him  to  appoint 
a  successor  without  security,  while  it  frizes  him 
nnllmlted  power  as  to  conversion  of  Investments 
and  does  not  require  him  to  account  to  anybody. 

4.  One  who  makes  a  Tolnntary  deed  for 
bia  own  benefit  cannot  revoke  his  act  except 
subject  to  the  approval  of  a  court  having  juris- 
diction of  such  matters. 

(October  6, 1808.) 

APPEAL  by  plaintiff  from  a  decree  of  the 
Court  of  Common  Pleas,  No.  1,  for  Alle- 
f^heny  County  refusing  to  set  aside  a  deed  of 
trust.    Affirmed, 

The  fact^  are  stated  in  the  opinion  of  the 
court  below,  which  was  delivered  by  Slag^le, 
J.,  and  was  as  follows: 

"The  bill  in  this  case  was  filed  for  the  pur- 
pose of  enforcing  a  revocation  of  a  voluntary 
deed  of  trust  made  by  plaintiff  to  William  H. 
Black,  who,  under  authority  contained  in  the 
deed,  subsequently  appointed  Thomas  H.  Lane 
as  trustee  in  his  stead,  who  is  still  acting  as 
trustee.  The  bill  sets  forth  that  plaintiff  is 
the  son  of  James  Lawrence  Neal  and  Margaret 
Neal,  both  of  whom  died  when  be  was  a  child 
of  tender  years;  that  his  mother  was  a  daugh- 
ter of  George  Black,  from  whom  he  inherited 
a  large  estate;  that  Thomas  H.  Lane  was  ap- 

NOTS.— For  the  power  to  revoke  or  set  aside  a 
voluntary  trust  or  settlement,  see  noU  to  Bwing*  v. 
Jones  Ond.)  15  L.  B.  ▲.  76. 
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pointed  his  guardian,  and  acted  as  such  until 
plaintiff  came  of  age,  on  the  26th  day  of  Sep- 
tember. 1889;  that  on  the  I9th  day  of  October, 
1889,  plaintiff  executed  a  paper  by  which  he 
conveyed  to  William  H.  Black  all  his  estate  in 
trusty  and  aubecquently,  on  December  20, 1889, 
the  said  Black  appointed  Thomas  H.  Lane  as 
trustee  in  his  stead.  The  deed  is  an  absolute 
conveyance  of  all  of  plaintiff's  property  to 
William  H.  Black,  his  heirs  and  assigns,  and 
gives  to  him  the  absolute  and  unqualified 
power  to  take  charge  of  the  same,  to  sell  at 
public  or  private  sale,  to  invest  and  reinvest, 
etc.,  at  the  will  of  the  trustee,  and  to  appoint 
a  trustee  in  his  stead.  It  is  further  provided 
that:  'Out  of  the  net  income  of  said  trust  es- 
tate, which  shall  .not  be  subject  to  my  control 
or  engagements,  to  pay  from  time'  to  time  such 
Bums  as  he  (said  trustee)  shall  deem  proper 
for  the  liberal  and  comfortable  support  and' 
maintenance  of  myself  and  any  family  and  es- 
tablishment 1  may  acquire  or  have,  or  should 
support,  for  which  sums  my  receipts  shall  be 
youcbera.  To  reinvest  and  accumulate  the  re- 
mainder, if  any,  of  such  net  income  during 
my  life,  and  at  my  death  to  convey  and  assign 
the  whole  of  said  estate,  with  all  its  accumu- 
lations, as  I  by  my  last  will,  or  writing  in  the 
nature  of  such  last  will,  may  direct  aud  ap- 
point, and,  in  default  of  such  will  or  testamen- 
tary writing,  to  such  persons  as  would  inherit 
my  estate  under  the  intestate  laws  of  thestste 
of  Pennsylvania,  in  such  shares  and  interests 
ashy  such  law  directed/  The  trustee  is  au- 
thorized to  retain  $500  annually  out  of  the  in- 
come as  compensation.  The  conveyauce  is 
made  irrevocable.  The  bill  further  alleges  as 
follows:  'Fifth.  Your  orator  further  avers: 
That  at  the  time  of  executing  said  paper,  Ex- 
hibit A,  and  for  a  long  time  prior  thereto,  he 
lived  at  the  house  of  his  grandciothec,  Mrs. 
Jane  Black,  and  said  paper  was  prepared  at 
the  instance  of  William  H.  Black,  who  is  his 
uncle,  and  who  lived  at  the  same  home  of  said 
Mrs.  Jane  B.  Black,  until  a  few  months  before 
the  preparation  of  said  paper,  and  continued 
to  visit  at  said  home  frequently.  Tour  orator 
had  no  knowledge  in  relation  to  said  pai)er,  or 
the  contents  thereof,  until  the  same  was  pre- 
sented to  him  by  said  William  H.  Black  for 
signature,  on  October  19,  1889.  That  he  exe- 
cuted said  paper  solely  at  the  solicitation  and 
upon  the  advice  of  said  Willian)  H.  Black, 
and  at  the  time  he  was  entirely  inexperienced 
in  business,  unacquaint^  witn  the  extent  and 
value  of  his  estate,  or  its  conditions,  the  in- 
formation in  relation  thereto  being  in  posses- 
sion of  said  Lane  and  Black;  and  they  having 
concealed  the  same  from  him;  and  in  execut- 
ing said  paper  he  acted  on  the  sujrgestion  and 
advice  of  said  Black,  without  any  independent 
hdvice,  and  under  an  entire  misapprehension 
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as  to  the  terms  and  legal  effect  thereof.  Sixth. 
That  laid  William  H.  Black  and  Thomas  H. 
Lane,  although  requested,  have  neglected  and 
refused  to  render  an  account  of  said  trust. 
Seventh.  That  on  February  22.  18W,  he  exe- 
cuted a  revocation  of  said  trust/  etc.  The  de- 
fendants, In  their  answer,  admit  all  the  allesa- 
tions  of  the  bill,  except  those  contained  in  tbe 
tifth  paragraph,  which  they  deny,  and  set 
forth  at  lensth  the  circumstances  under  which 
the  deed  oi  October  19,  1889,  was  made,  and 
allege  that  It  was  made  with  full  information 
«8  to  his  estate,  and  knowle<lge  of  its  purposes, 
and  that  hewas  satisfied  with  it  until  after  he  was 
«ecretly  married  in  September,  1898;  that  they 
refused  to  give  a  statement  of  his  property,  be- 
cause they  believed  that  persons  other  than 
g lain  tiff  were  endeavoring  to  obtain  control  of 
is  property.  They  deny  that  the  revocation 
was  of  any  effect,  because  tbe  deed  is  in  terms 
Irrevocable,  and  to  revoke  tbe  same  would 
work  great  injury  to  the  plaintiff. 

**It  will  be  observed  that  it  is  not  disputed 
that  Gkorge  B.  Neal,  at  the  time  of  tbe  execu- 
tion of  the  deed  in  question,  was  competent  to 
make  a  contract.  The  plaintiff  does  not  al- 
lege that  he  was  incompetent,  and  in  fact 
claims  that  he  is  now  fully  capable  of  manag- 
ing his  own  affairs,  and  does  not  show  such 
marked  improvement  in  his  condition  as  to 
justify  an  allegation  that  he  was  net  then  le- 
gally competent.  Of  course,  the  plaintiff's  case 
depends  upon  his  capacity  attbat  timelomake. 
a  valid  contract.  Tbere  is  no  evidence  in  the 
case  to  show  want  of  leeal  capacity  at  that  time. 
Plaintiff's  bill  is  based  upon  circumstances  at- 
tending the  execution  of  the  paper,  and  the 
character  of  the  instrument  itself.  Though 
no  request  was  made  by  plaintiff  for  specinc 
findings  of  fact  or  of  law,  the  grounds  of  tbe 
application  are  very  clearly  set  out  in  the  ex- 
haustive and  able  argument  presented  by  coun- 
sel, in  propositions  as  follows:  'First.  There 
being  no  power  of  revocation  in  this  deed, 
and  it  having  been  prepared,  and  the  signature 
thereto  procured,  by  persons  who  stood  in  a 
confidential  relation  to  ^eal,  tbe  burden  of 
proof  rests  on  defendants.  Second.  This  bur- 
den can  only  be  met  by  clear  and  decisive 
proof.  Third.  This  burden  is  upon  defendants 
to  show,  by  such  clear  and  decisive  proof,  these 
things:  (a)  That  Neal  had  a  true  and  full 
knowledge  of  his  estate,  its  extent  and  value, 
and  of  tbe  income  therefrom;  (b)  that  he  had 
independent  advice  in  regard  to  the  act  which 
he  was  performing;  (c)  that  the  terms  and  pro- 
visions of  the  deed  were  proper  and  reasona- 
ble; (d)  that  he  had  a  full,  clear,  and  intelligent 
understanding  of  tbe  act  he  was  engaged  in, 
and  of  the  effect  and  consequences  of  the  deed 
which  he  was  executing.'  The  defense  is  that 
l^eal  was  informed  of  the  amount  and  charac- 
ter of  his  estate;  that  the  control  of  his  estate 
was  put  into  the  hands  of  a  trustee  at  his  own 
request,  and  he  was  fully  informed  as  to  the 
contents  and  purposes  of  the  deed,  and  it  was 
made  irrevocable  at  his  request;  and  further 
that,  though  then  and  now  competent  to  make 
a  valid  contract,  he  is  of  weak  intellect,  without 
qualifications  for  the  transaction  of  business, 
and  incapable  of  acquiring  such  qualifications 
as  would  make  it  safe  to  intrust  him  with  con- 
trol of  his  estate. 
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The  main  question  in  dispute  is  as  to  the 
mental  capacity  and  business  ability  of  Geor^ 
B.  Neal,  and  should  be  first  considered,  as  it 
has  a  bearing  upon  the  other  questions  of  fact 
and  law.  Tbe  testimony  of  George  R  Neal. 
and  his  manner  upon  the  stand,  would  indi- 
cate that  he  is  not  a  man  of  full  mental  vi^r 
or  average  intelligence,  though  his  testimony 
was  to  some  extent  affected  by  his  defective 
hearing.  He  could  not  tell  when  bis  father, 
mother,  and  grandfather  died.  These  events 
happened  before  he  knew  anything;  but  an 
ordinary  person  would  have  inquirra,  and  re- 
memberea  such  important  matters.  He  says 
he  did  not  know  he  had  a  guardian,  or  had 
any  property,  until  about  two  weeks  before  be 
came  of  age.  There  are  not  many  young  men 
of  that  age,  with  a  fortune  of  $100,000^  who 
would  have  been  ienorant  of  that  fact,  or  who 
would  not  have  inquired  as  to  tbe  matter. 
When  he  undertook  to  give  the  amount  of 
moneys  paid  to  bim  by  Mr.  Lane  in  1898.  he 
became  thoroughly  confused,  and  could  give 
no  intelligible  answer.  Dr.  Willard  was  bis 
attending  physician  from  infancy  until  he  was 
sixteen  or  seventeen  years  old.  He  testified 
that,  in  infancy,  George  was  affected  by  mar- 
asmus, and  his  development  was  very  slow. 
He  advised  'his  grandmother  that  he  did  not 
think  it  was  proper  for  him  to  arrive  at  the 
age  of  twenty -one,  unless  some  disposition  was 
made  of  bis  affairs,  or  someone  was  appointed 
to  look  after  him.  He  also  was  of  the  opinion 
that  the  best  thing  that  could  have  been  done 
to  develop  his  mental  condition  was  to  keep 
him  at  home,  under  a  tutor  or  ifovemess;  that 
tbere  was  no  use  sending  him  to  school,  because 
he  could  not  take  an  education.  Dr.  Fleming 
had  attended  him  at  times  for  four  or  tve 
years.  He  says:  *He  had  no  capacity  for 
unilerstanding  what  I  was  talking  about. 
In  mental  condition  be  was  a  child,  simply. 
His  mental  development  was  incomplete.  He 
could  read,  and  had  a  personal  identity.  He 
was  neat  and  cleanly  in  his  person.  That 
showed  that  his  moral  condition  was  good. 
But  the  intelligence  was  defective  and  his  judg- 
ment faulty.'  He  gave  it  as  bis  opinion  that 
Neal  did  not  have  mental  capacity  for  deal- 
ing with  a  considerable  estate.  Miss  Benson 
was  employed  as  teacher  for  eleven  years, 
and  remained  with  him  until  his  marriage, 
in  1898.  She  traveled  with  him  eztensively7— 
to  Chicago,  Denver,  and  a  long  trip  in 
Europe.  She  says:  *His  mental  development 
was  weak.  His  memory  was  very  good,  bui 
he  hadn't  any  reasoning  power  whatever,  and ' 
is  of  a  dependent  nature, — ^is  easily  persuaded 
or  influenced  by  others,  especial Iv  by  anyone 
to  whom  he  may  take  a  fancy,  ^e  was  not 
capable  of  taking  care  of  bis  property,  or  of 
himself  either  '  M.  L.  Durst  was  em  ployed  as 
teacher  about  1888.  He  says:  'Well.  Oeor^ 
couldn't  learn  a  rule  so  that  he  could  use  it 
three  or  four  days  later.  He  could  go  through 
the  examples  or  exercises  under  the  rules. 
He  could  learn  to  go  through  those  exercises, 
and  to  me  it  seemed  very  well,  and  I  thought 
be  was  learning  those  rules  so  he  could  retain 
them,  and  for  two  months  I  supposed  he  was 
making  very  good  progress;  but  at  that  time  I 
began  to  make  some  reviews  with  bim,  and 
had  occasion  to  use  the  rules  that  he  had  been 
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drilled  in,  and  foand  that  he  couldn't  ase  them. 
At  end  of  year,  do  not  think  any  progress  was 
made.  He  was  veiv  well  in  history.  Seemed 
rather  broad  and  well  informed  in  many  things, 
was  fairly  good  in  geoerapby,  was  fairly  gwd 
in  spelling,  and  was  fairly  good  in  writing.' 
Samuel  Kea,  an  uncle  by  marriage,  knew 
Qeorge  from  childhood.  Saw  him  frequently 
at  Mrs.  Black's  and  al  his  own  home.  Took 
€reorge  to  Europe  in  1892.  He  says  of  him: 
*He  was  very  backward  as  a  boy,  and  seemed 
incapable  of  taking  an  education  such  as  the 
average  boy  is  able  to  take.  He  has  a  good 
disposition,  exceedingly  kind-hearted,  very 
easily  influenced  by  those  whom  he  cares  for, 
but  IS  totally  unable  to  do  any  business.  In 
my  judgment,  he  is  totally  unfit  to  take  care  of 
1ms  estate.  If  a  thing  is  explained  to  him,  he 
seems  to  understand  it  thoroughly,  but  it  is 
liable  to  get  away  from  him.'  These  witnesses 
have  no  connection  with  this  case.  William 
H.  Black,  Thomas  H.  Lane,  and  W.  A.  Lewis, 
express  similar  opinions. 

"On  part  of  plaintiff,  a  number  of  witnesses 
were  called  to  testify  to  the  capacity  and  ability 
of  Gkorge  NeaL  Biev.  Dr.  Fulton  had  known 
him  for  some  time.  During  last  summer  and 
the  previous  summer  bad  correspondence  with 
him,  and  in  Januair  of  1894,  taught  him  for 
twenty  or  twenty-five  days.  He  details  the 
course  of  study,  and  says  that  he  made  a  very 
marked  improvement,  and  adds:  *With  the 
right  kind  of  education,  I  am  satisfied  that  he 
would  continue  to  improve;  and  while  I 
make  that  statement,  there  are  several  things 
to  be  taken  into  consideration.'  He  was  asked 
this  question:  'Assuming  that  this  young 
man's  estate,  as  it  exists  at  present,  to  be  in- 
vested in  securities,— Pennsylvania  Railroad 
stock,  and  the  remainder  in  school,  city,  and 
county  bonds,  etc., — I  wish  you  would  state 
what  your  judgment  is  as  to  his  ability  to  take 
care  of  that  property,  invested  in  that  way;'  to 
which  he  answered,  '1  think  he  could  do  it.' 
On  cross-examination  be  said  that  he  had  not 
tested  George  as  to  his  studies  after  the  lessons 
ceased;  that  he  did  not  think  that  Qeorfi;e  bad 
an  ordinarily  developed  mind;  and  explained: 
'In  the  first  place,  George  is  one  of  those  men  in 
whom  the  sutures  of  the  brain  become  hardened 
early.  Jo  tbe  second  place,  I  think  bis  educa- 
tion has  not  been  sufficient,  or  of  the  kind,  to 
develop  tbe  mind  of  any  boy.'  He  further 
said,  'I  think  he  could  transact  ordinary  busi- 
ness.' He  was  asked  the  question,  'Suppose 
he  was  given  his  estate  to  day,  of  $200,000,  in- 
*  vested  in  stocks  and  bonds:  do  you  think  he 
could  be  trusted  to  convey  that  property,  and 
reinvest  it  safely?*  To  which  he  answered: 
'  No,  I  don't.  I  think  he  can  manage  that  as  at 
present  invested.  ...  He  could  take  care 
of  it  with  such  advice  from  counsel  or  business 
men  that  he  could  secure,  but  I  don't  think, 
without  that,  he  could  manage  any  business 
complications.'  R.  G.  Gamble,  an  uncle  of 
Neai's  wife.  He  knew  George  about  eight 
years.  In  answer  to  the  same  question  put  to 
Dr.  Fulton  says:  'Well.  I  believe  George 
could  take  care  of  money,  and  I  believe  he 
knows  when  he  sees  a  good  investment.  I 
think  in  time  George  could  be  educated,  with 
a  little  assistance,  to  manage  it  himself.  Of 
course,  it  Is  very  hard  for  a  man  that  has  never 
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had  any  experience  in  buKinesa  of  any  kind  to 
manage  or  transact  business,  —  buy  or  aell 
safely.'    He  was  asked: 

**  'Q.  Do  you  think  Gkorge  could  be  safely 
trusted  to  invest  $15,000  to$20,000r 

***A.  I  don't  know  about  that.  That  would 
be  bard  to  tell. 

'*'Q.  You  don't  think  he  could  at  present? 

*'  'A.  Not  without  assistance,  and  I  don't 
think  any  person  could.' 

**He  advised  George  to  revoke  the  deed  of 
trust,  and  gives  a  statement  of  the  circum- 
stances: 'I  told  him  it  would  have  to  be  fixed 
in  some  shape.  Either  he  would  have  to  take 
care  of  it  himself,  or  have  it  fixed  so  he 
couldn't  loose  it,  and  nobody  could  beat  hin^ 
out  of  it.'  William  B.  Neal,  an  uncle,  says:  *I 
consider  that  George  is  very  careful  and 
cautious  in  any  undertaking,  but,  owing  tohia 
bad  education,  he  would  not  be  able  to  take 
care  of  his  affairs  without  fiulher  education 
and  advice.  Had  him  in  office  from  the  time 
he  was  seventeen  or  eighteen  years  old  until 
after  he  came  of  age.'  W.  B.  Moyle  knew 
him  about  eight  years.  'Says,  He  is  very 
cautious  in  money  matters.'  in  answer  to 
question  put  to  Dr.  Fulton,  says:  'Well,  in- 
vested in  first-class  securities,  I  suppose,  I 
think,  I  know  he  would  be  cabable  of  taking 
care  of  it'  And  again:  'Well,  I  don't  think 
Gieorge  would  be  able,  perhaps,  to  increase  it 
to  any  great  extent;  but  as  invested  now,  he 
would  be  able  to  take  care  of  it.'  Reese  Neal, 
an  uncle,  says:  'He  visited  our  house  a  great 
deal,  and  went  with  us  to  Michigan  once  for 
two  weeks.  Bought  his  own  ticket,  and 
looked  after  bis  own  finances.  Always  con- 
sidered him  ver^ir  careful'  In  answer  to  the 
Suestion:  'If  his  estate,  consisting  as  it  now 
oes,  of  Pennsylvania  Railroad  stock  and 
municipal  and  state  bonds,  was  put  into  hia 
possession,  do  you  think  he  would  be  able  to 
manage  that  property?  "A.  Yes,  sir;  I  think 
he  could.'  In  cross  examination  he  said:  *Bj 
"managing"  I  mean  that  if  he  had  that  estate 
left  to  him,  and  if  he  struck  some  matter  that 
he  didn't  understand,  he  would  have  sense 
enough  to  go  and  see  where  it  was  wrong,  if  he 
thought  it  was  wrong.'  'I  think  he  is  fully 
developed  mentally.  I  think  he  is  a  little 
slow  in  some  things,  but  I  think  that  is  partly 
on  account  of  his  hearing.  He  is  a  little  slow- 
in  learning. 

"*Q.  You  think  it  would  be  safe  to  give  hin^ 
$200,000,  and  let  him  go  out  and  take  care  of 
it  himself? 

*'*A.  Yes;  because  he  would  take  advfce 
where  he  didn't  understand.' 

''Dr.  Samuel  Ayers,  an  expert  physician » 
made  an  examination  of  Neil  for  tbe  purpose 
of  testify  log  in  this  case.  He  had  ten  or 
twelve  interviews  with  him.  Says  that  *he  is 
possessed  of  a  very  fair  degree  of  mental  capac- 
ity,— a  little  under  tbe  average  in  some  respects, 
and  average  in  others.  In  tbe  mathematical 
faculty  he  is  defective.  In  some  of  his  facul- 
ties—his observation,  for  instance—he  was  very 
good.  .  .  .  His  Judgment  was  apparently 
good  in  various  matters,  perhaps  defective  in 
some  directions.  His  attention  was  close  and 
acute.  His  speech  was  clear  and  coherent  in 
all  matters.  Special  senses  all  normal,  except 
hearing.    Handwriting  particularly  good,  ana 
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composition  good.  Expression  of  face  natural 
and  normal.  Caution  and  care  normal.'  *As 
to  mathematics,  be  is  decidedly  under  the 
ayerage,  in  almost  every  direction  you  take  him. 
His  reasoning  powers  are  quite  good.*  *Ha8 
difficulty  in  making  change.'  'I  think  there 
has  been  some  defect  in  his  development.  This 
marasmus  probably  stopped  the  organic  growth 
in  the  brain.  It  was  an  interruption  in  the 
early  years,  undoubtedly;  but  he  seems  to 
have  overcome  it  in  later  years  largely,  par- 
ticularly during  his  married  life.  I  have  no 
doubt  that  he  has  developed  in  many  of  his 
faculties  much  more  readily  than  before.'  Be- 
ing asked:  'Take  George  in  the  condition  in 
which  you  found  him,  and  give  him  the  pos- 
sion  and  control  of,  say  $50,000;  do  vou  think 
that  would  be  a  safe  thio^  to  do?  He  an- 
swered: *Well,  yes.  1  will  answer  you  by 
yes;  that  it  would  be  comparatively  safe.' 
x'*'Q,  Do  you  think,  for  George's  own  sake, 
supposing  he  was  some  relation  of  yours. — say 
he  was  the  only  son  of  some  lost  sister  of 
yours, — would  you  put  him  in  possession  of 
$200,000  worth  of  property  to  handle  and  dis- 
pose of? 

•'•^.  No.  I  don't  believe  I  would. 

'**Q.  Why   wouldn't   you   do   it,  doctor? 

'*'A.  Well,  I  would  not  do  it  for  this  reason: 
I  think  probably  he  could  not  manage  safely 
such  A  large  sum  without  he  had  some  ex- 
perience, and  without  some  assistance  too. 
He  might  get  along  with  it,  probably,  with  some 
losses;  but  I  believe  he  is  capable  of  profitiog 
by  experience  of  that  kind,  because  he  is  cap- 
able of  development. 

'"Q.  If  invested  as  it  is  said  to  be  invested 
now,  in  Pennsylvania  Railroad  stock  and  mu- 
nicipal and  county  bonds,  would  he  be  able  to 
take  care  of  it? 

*"A.  I  think  he  would,  from  what  I  have 
seen  of  him.' 

Mrs.  Keal  finds  nothing  wrong.  'It  is  Just 
the  way  they  kept  him.' 

*'A  fair  conclusion  from  all  this  testimony  is 
that  though  George  B.  Keal,  the  plaintiff,  is 
able  to  understand  an  ordinary  proposition, 
when  presented,  and  competent  to  make  a  con- 
tract, his  intellectual  powers  are  by  nature 
weak,  and  have  not  been  fully  developed. 
None  of  the  witnesses  for  plaintiff  state  un- 
qualifiedly bis  ability  to  take  charj^e  of,  and 
safely  manage,  his  estate.  They  differ  from 
the  witnesses  on  part  of  the  defendants  as  to 
the  amount  of  his  mental  power,  and  the 
chances  for  improvement.    They  all  agree  at 

S resent  that  be  would  require  assistance, 
[eorge  himself  says  that  he  thinks  he  is  able 
to  take  care  of  his  estate,  but  is  not  capable  of 
doing  business.  Thinks  he  has  improved  a 
little  in  the  last  year  or  two,  and  says:  'I  at- 
tribute that  to— since  my  marriage — that  I 
have  learned  a  little  more;  have  got  out  among 
people;  by  getting  out  more  with  people,  busi- 
ness men  especially.  But  I  will  learn  a  great 
deal  more.'  The  criticism  made  by  plaintiff's 
witnesses  as  to  the  education  of  Neil  does  not 
seem  to  be  well  founded.  There  is  no  evidence 
that  his  grandmother  and  uncles,  with  whom 
he'  lived,  were  not  anxious  to  do  everything 
best  calculated  to  develop  his  powers.  Those 
with  whom  he  passed  his  daily  life  would  be 
better  able  to  Judge  as  to  what  was  best  than 
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those  who  met  him  casually.  He  was  sent  to 
school,  provided  with  teachers,  f^weu  veir 
considerable  opportunity  for  trayel;  and  hia 
uncle  William  B.  Neal  says  that  for  several 
years  he  was  taken  into  his  office,  with  a  view 
of  his  learning  something  of  business.  Dr. 
Willard,  who  attended  him  from  infancy,  and 
Dr.  Fleming,  who  attended  him  when  grown, 
would  be  able  to  form  a  more  reliable  judg- 
ment as  to  his  capacity  than  a  physician  cahA 
in  to  make  an  examination. 

"The  next  question  of  dispute  is  as  to  the 
making  of  the  deed  of  trust  and  the  circum- 
stances attending  it.  Defendants  claim  that, 
as  the  allegations  of  the  bill  are  denied,  they 
should  have  been  supported  by  the  testimony 
of  two  witnesses,  and,  standing  on  the  testi- 
mony of  Neal  alone,  all  questions  thus  raised 
should  be  resolved  against  the  plaintiff.  The 
plaintiff  contends  that  the  relation  of  the  par- 
ties casts  the  burden  upon  defendants.  The 
testimony  having  been  produced,  we  think  it 
should  be  considered  and  determined  upon  its 
weight.  This  question  may  be  considered  un- 
der plaintiff's  third  proposition,  to  wit,  that  it 
must  appear  (a)  that  Neal  had  a  true  and  full 
knowledge  of  his  estate,  its  extent  and  value, 
and  of  the  income  therefrom;  (b)  that  be  had 
a  full,  clear,  and  intelligent  understanding  of 
the  act  he  was  engaged  in,  and  of  the  effect 
and  consequences  of  the  deed  he  was  execut- 
ing; (c)  that  he  had  independent  advice  in  re- 
gard to  the  act  which  he  'was  performing. 
These  propositions  may  be  more  strongly  stat^ 
than  the  law  of  the  case  Justifies,  but  they  sug- 

fest  the  questions  of  fact  in  dispute.  George 
Teal's  account  of  the  transaction  ia  that  the 
deed  was  siened  in  his  grandmother'a  house. 
He  says:  *I  was  sittina:  in  the  back  parlor, 
reading  a  book,  and  William  Black  and  grand- 
mother came  to  the  door.  I  first  noticed  them 
standing  in  the  door,  and  I  Just  glanced  upv 
and  didn't  pay  no  more  attention  to  them;  and 
my  grandmother  came  into  the  room  and  spoke 
to  me,  and  said  that  Will  would  like  to  see 
me.  So  I  laid  down  my  book,  and  went  out, 
and  followed  him  across  the  hall  into  the  sit- 
ting room;  and  he  asked  me,  he  would  like 
me  to  sign  this  paper.  So  he  held  the  paper 
out.—tfad  deed  of  trust, — ^and  he  read  it  over 
to  me,  but  didn't  explain  any  of  the  parts  of  IL 
Then  he  said:  '  Do  you  want  to  manace  this 
estate  yourself,  w  do  you  want  somebody  ap 
pointed  to  manige  it  for  you?"  Well,  I 
thought  over  it  a  minute  or  two,  and  men- 
tion^ Mr.  Lane.  He  said.  "You  would 
rather  have  Mr.  Lane  appointed?"  I  said. 
'•Yes,  sir;"  and  he  said,  **Well,  sign  this."  I 
signed  the  paper,  and  he  didn't  say  anything 
for  a  while;  and  I  said,  **  Will,  can  I  look  at 
the  papers?"  and  he  said,  ••Certainly,"  and  I 
looked  ov^r  it.  Just  glanced  down  each  page. 
and  turned  it  over,  but  I  couldn't  understand 
anything  about  it.  I  never  saw  such  a  paper 
as  that  before.  Then  I  folded  it  up  again .  and 
handed  it  over  to  him.  He  says,  *'Do  you  un- 
dersUnd  itr  I  says,  "Yes,"  but  I  meant 
that  I  had  appointed  Mr.  Lane,  and  that  was 
all  there  was  of  it  Then  he  asked,  ''There  is 
some  other  part  of  it  I  can't  quite  remember," 
but  he  showed  me  a  paper  of  some  kind  that 
he  called  a  statement  He  held  it  in  hia  hand, 
but  I  could  not  tell  you  what  was  on  it    I  only 
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lieard  only  a  short  time  before  tbat  Mr.  Lane 
^waa  mv  guardian.    OdIv  after  I  signed  this 
•deed  ot  trust,  I  asked  Will.  "How  much  am  I 
^ortb,  Wilir    And  be  said,  "Something  over 
$150. (K)0." '    On  cross-examination  be  said  that 
before  this  he  knew  that  he  had  some  property, 
't>at  did  not  know  how   much,  or  who  bad 
^charge  of  it;  that  a  couple  of  weeks  before  he 
heard  an  aunt  say  that  Mr.  Lane  was  bis  guar- 
-dian.     'I  didn't  think  any  more  of  it. '    He  had 
110  recollection  of  signiog  any  paper  inconnec- 
^on  with  Mr.  Lane's  account.    The  only  pa- 
per he  recollected  was  the  deed  of  trust.     Says 
he  acknowledged  the  deed  of  trust  at  the  office 
-of  W.  A.  Lewis,  but  sa^s,  'He  didn't  tell  me 
•anything  about  the  deed  of  trust/  and  denies 
that  he  had  any  talk  with  Mr.  Lewis  as  to  the 
"terms  of  the  deed,  or  the  account  of  Mr.  Lane. 
'He  read  it  over  to  me  but  that's  all.    William 
H.  Black   read  over  something,  but  I  don't 
l^now   what  was  on  it.'    William   H.  Black 
•mays  that  Dr.   Willard  had  advised  that  some 
-arrangement  should  be  made  for  the  care  of 
Keal's  estate  when  he  came  of  age;  that,  when 
*Oeorge  was  about  to  come  of  age,  he  obtained 
va  statement  showing  accurately  the  condition 
^f  George's  property  up  to  that  time;  that  he 
^ve    the  statement  to  him,  and  asked  him 
whether  he  thought  that  he  was  capable  of 
^managing  his  property.    He  replied,  in  a  very 
pathetic  way,  that  he  didn't  feel  himself  com- 
petent to  take  charge.    He  then  expressed  a  de- 
sire that  Mr.  Lane  should  continue  the  man- 
agement of  his  property.    He  professed  that 
he  understood  the  situation,  and  at  his  sugges- 
tion I  undertook  to  become  trustee  in  the  in- 
terim, until  Mr.  Lane  had  filed  his  account  as 
guardian  and  been  discharged.    I  showed  it 
{the  statement)  to  him,  particularly  the  part 
showing  the  aggregate  of  his  property.     This 
'was  the  result  of  a  family  consultation.  After- 
wards saw  W.   A.   Lewis,    Esq.,  and   after  a 
number  of  consultations  with  him  the  deed  of 
trust  was  prepared.    Mr.  Lewis  was  not  Bhick's 
attorney,  but  had  represented  George  Neal's  es- 
tate.   iThe  deed  was  signed   at  Lewis's  office. 
Mr.  Lewis  went  over  it  with  Neat,  and  dis- 
•cussed  it  with  him.    The  clause  making  it  ir- 
revocable was  inserted  at  Neal's  request.     As 
to  his  understanding  of  the  statement  and  deed 
^f  trust,  he  says:    *He  had  mind  enough  to  un- 
derstand the  total  amount,  and  different  items 
^composing  his  estate,  but  would  not  know  the 
difference  between  a  bond  and  a  promissory 
notb.    He  understood  the  terms  of  the  deed  of 
trust.     Whether  he  understood  the  full  import, 
I  do  not  know.'  W.  A.  Lewis  says  he  was  attor- 
ney for  Neal's  estate,  and  for  his  guardian.    He 
<lid  not  see  Neal  in  reference  to  this  matter  un- 
til the  time  of  executing  the  deed,  but  states  at 
length  his  conference  with  William  H.  Black, 
and  bis  instructions  to  him,  and  states  the  in- 
terview when  the  deed  was  signed  as  follows: 
'1  asked  Neal  whether  he  understood  what  his 
^estate   consisted  of.  and  whether  or  not   he 
wanted  me  to  go  over  the  account  of  Mr.  Lane 
with  him,  and  explain  it  to  him.    He  said, 
''No;"  that  his  uncle  William  H.  Black  had 
.gone  over  It  with  him,  and  he  understood  it 
f>rettv  well,  or  as  well  as  he  hoped  to;  that  he 
•didn  t  understand  figures  or  money  matters 
very  well,  and  he  didn't  want  to  have  anything 
to  do  with  it, — he  would  only  get  twisted  up, 
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— and  he  wanted  me  to  have  his  uncle  appointed 
trustee  first,  so  that  Bf  r.  Lane  could  file  his  ac- 
count, then  when  Mr.  Lane  would  get  through 
with  his  account,  and  it  would  be  passed  by 
the  court,  then  Mr.  Black  would  appoint  Mr. 
Lane  trustee  in  his  stead.  I  then  asked  him 
whether  or  not  he  wanted  this  deed  of  trust  to 
be  revocable  at  any  time,  and  advised  him  that 
he  ought  to  state  in  the  deed  of  trust  whether 
he  wanted  it  revocable  or  irrevocable;  that  it 
might  be  drawn  to  be  revocable  after  ten  years, 
or  after  he  would  become  fift^,  if  he  thought 
he  would  improve:  but  he  said  he  didn't  ex- 
pect to,  that  he  had  been  training  with  teachers 
and  traveling,  and  the  only  thing  he  could 
learn  was  a  little  history,  and  for  me  to  put  in 
a  clause  so  that  it  couldn't  be  coaxed  a  way  at 
any  time.  That  is  the  word  he  used,  llien 
1  added  the  clause  in  his  presence,  in  the  of- 
fice. I  wrote  these  words:  "And  I  hereby 
make  this  conveyance  irrevocable."  This  deed 
of  trust  was  not  out  of  my  office  after  it  was 
signed,  until  Mr.  Neal  had  been  there  and 
talked  it  over  with  me  and  executed  it.  I  read 
it  over  and  explained  it  to  him.  I  think  we 
were  pretty  near  all  the  afternoon  over  it, — 
an  hour  or  an  hour  and  a  half  any  way. 
There  was  nothing  in  this  paper  he  did  not 
understand.  He  was  brought  to  my  office  for 
that  purpose.  Otherwise  I  could  have  sent 
this  paper  to  be  signed  by  him  at  his  grand- 
mother's. It  was  explained  in  all  its  details, 
and  I  thought  he  well  understood  it  He 
afterwards  joined  with  his  uncles  in  having 
Mr  Lane  discharged.  That  is  the  paper  they 
sent  to  Grandmother  Black's  home.'  He  says 
the  clause  in  relation  to  income  was  inserted 
after  the  paper  had  been  drawn,  and  after  dis- 
cussion with  Neal,  which  he  details.  'As  the 
paper  was  originally  drawn,  I  think  he  was  to 
draw  all  the  income  if  he  wanted  it.  And  he 
thought  that  was  givine  him  too  much  range, 
and  it  might  not  be  best  to  have  it  in  that 
shape.'  Samuel  Rea  says:  'I  remember  one 
occasion,  we  were  at  the  Savoy  Hotel,  I  think. 
In  London.  He  detailed  to  me  the  transfer  of 
his  estate,  and  how  well  satisfied  he  was  that 
Mr.  Lane  or  his  uncles  should  have  charge  of 
it;  that  he  didn't  feel  that  he  could  take  care 
of  it  or  understand  it.'  Miss  Benson  says: 
'About  the  time  he  was  twenty -one,  he  came 
to  me  and  told  me  that  they  had  told  him  all 
about  his  affairs,  and  asked  him  if  he  wanted 
to  take  charge  of  his  money,  or  have  someone 
else  do  it,  and  he  said,  '*0b,  no,"  he  wanted 
somebody  else  to  do  it,  and  they  asked  him 
who,  and  he  said  Mr.  Lane  and  his  uncle 
Will.  Then  it  seems  that  he  had  some  papers 
at  hnme  that  he  wanted  to  bring  up  to  me  to 
read.  He  read  them  over,  he  said,  and  could 
tell  me  where  his  money  was.  and  how  it  was 
arranged,  wbat  railroad  stock  he  bad,  and  dif- 
ferent things  about  it.  He  tried  to  explain  to 
me,  but  I  can't  tell  you  anything  he  said,  be- 
cause I  didn't  care.  I  remember  he  spoke 
about  railroad  stocks.  I  think  he  told  me 
the  amount  of  the  whole.  It  was  something 
over  $150,000.' 

'*In  view  of  this  testimony,  there  is  no  room 
to  doubt  that  the  plaintiff  was  fully  and  fairly 
informed  of  the  condition  of  his  estate,  andtbe 
terms  and  conditions  of  the  deed  of  trust. 
Whether  he  fully  comprehended  them  in  all 
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the  details  is  Dot  so  certain.    He  was  able  to 
understand  in  a  general  way  the  condition  of 
his   estate,  the  purpose  to  be  accomplished, 
and  the  mode  of  effecting  it    This  is  all  that 
should  be  required.    If  it  were  necessary  that 
a  person  creating  such  a  trust  should  fully  ap- 
preciate all  the  technical  intricacies   ot  the 
transaction,  he  should  not  need  a  trustee,  and 
one  who  did  would  not  be  §ble  to  protect  him- 
self against  his  own  weakness  and  incapacity. 
It  is  suflQcient  that  he  be  not  deceived,  or  mis- 
led by  fear  or  favor.    In  this  case  there  is  no 
allegation  of  any  attempt  to  deceive  Neal  or 
mislead  him  in  any  way,  except  such  as  may 
be  implied  from  the  statement  that  he  was  ig- 
norant of  the  condition  of  his  estate;  'the  in- 
formation in  relation  thereto  being  in  the  pos- 
session of  said  Lane  and  said  Black,  and  thej 
having  concealed  the  same  from  him.'    This 
statement  is  not  fully  sustained  even  by  Neal's 
own  testimony.    B!e  admits  that  Black  told 
him  that  his  estate  amounted  to  over  $150,000, 
and  showed  him  a  statement  of  it,   which  he 
read  to  him.    fie  is  not  sustained  by  any  other 
witness.     Black  says  he  obtained  a  statement 
from  Mr.  Lane  which  he  showed  to  Neal,  and 
explained  to  him.    Lewis  says  he  offered  to  sro 
over  the  accounts  of  Lane  with  Neal,  and  ex- 
plain them  to  him;  but  he  said  that  it  was  not 
necessary,  as  his  uncle  William  had  done  so. 
And  he  told  Miss  Benson  that  he  understood 
all  about  his  estate,  and  offered  to  show  of 
what  it  consisted.    We  are  therefore  of  the 
opinion  that  there  is  no  reason  for  setting  aside 
this  deed  because  of  ignorance  or  concealment. 
"But  it  is  claimed  that  Neal  did  not  have 
proper  counsel  and  advice,  and  that  the  deed 
should  be  revoked,  if  for  no  other  reason,  be- 
cause Neal  acted  'without  any  independent  ad- 
vice.'   Some  of  the  cases  sajr  that  this  of  itself 
is  sufficient  ground  for  setting  aside  a  volun- 
tary deed.     What  is  independent  advice?    We 
think  an  examination  of  the  cases  will  show 
that  the  word  is  used  as  a  synonym  of  impar- 
tial.'   One  of  the  definitions  of  the  word  is, 
'Not  subject  to  bias  or  influence.'    it  certainly 
does  not  mean  that,  when  a  person  has  the  ad- 
vice of  one  or  more  impartial  friends,  he  must 
seek,  or  the  friend  must  suggest,  application 
to  another.    Nor  do  we  think,  when  the  fiiend 
is  a  near  relative,  who  is  familiar  with  the  con- 
dition of  the  party  as  to  mental  capacity  and 
estate,  that  it  is  necessary  to  call  in  a  stranger 
to  make  bis  advice  valid.     Neal  says  he  acted 
solely  on  the  advice  of  William  H.  Black.    If 
so,  why  was  he  not  an  independent  and  com- 
petent adviser?    It  is  true  that  he  was  made 
trustee,  with  an  annual  salary  of  $500.    But 
this  was  a  temporary   arrangement,    to*  con- 
tinue until  Mr.    Lane,    the    selected  trustee, 
could    be    properly    appointed.      Otherwise 
Black  had  no  personal  interest  in  the  deed. 
All    the  estate  was  left  to  the  absolute,  final 
control  of  Neal.     The  only  interest  he  could 
have  in  the  estate  would  be  in  case  of  intes- 
tacy.   But  this  he  had  under    the  law,  and 
not  through  the  deed.    He  did  not  act  solely 
upon  his  own  judgment,  but  upon  the  advice 
of  Dr.  Willardf,    and  after  consultation  with 
other  members  of  the  family.    In  seeking  le- 

gal  advice  he  did  not  go  to  his  own  attorney, 
ut  to  Mr.  Lewis,  who  bad    acted  for  Neal 
in   appointment   of  his  guardian,    and  says 
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that  be  repre^nted  Neal's  estate,  Uiough  h» 
acted  as  attorney  for  his  guardian.  Mr.  LaD» 
says  he  knew  nothing  of  the  deed  until  after 
it  was  executed.  When  a  young  man,  aooa. 
after  coming  of  age,  makes  a  yoTunrary  deed 
giving  away  his  estate,  or  relinquishing  a  right 
in  favor  of  another,  and  especially  if  he  be  of 
weak  mind  and  inexperienced,  the  transaction 
should  be  carefully  considered  in  Tiew  of  all 
the  circumstances.  But  in  this  caae  we  find 
no  evidence  that  Black  and  Lewis  did  not  act 
fairly  and  honestly  for  what  they  regarded  tbe^ 
best  interest  of  Neal,  and  we  do  not  think  there 
was  anything  in  their  relations  to  him  or  bia* 
estate  to  make  them  incompetent  advisers. 

"But  it  is  further  claimed  that  the  deed  » 
improvident,  and  the  revocation  should  there- 
fore be  sustained.     When  a  deed  is  voluntarily 
executed  bv  a  person,  it  is  doubtful  whether 
he  can  revoke  it  merely  because  it  is  improvi- 
dent.   But  as  in  this  case  the  deed  confers  no 
vested  right  in  any  third  person,  but  is  solely 
for  the  protection  of  the  grantor,  a  court  should 
inquire  whether  the  provisions  are  inconsistent 
with  such  purpose.     Under  the  circumstanoe» 
of  this  case,  we  regard  the  general  purpose  of 
the  deed  as  eminently  wise  and  proper.     Neal 
was  a  young  man  po^essed  of  a  large  estate. 
He  was  of  weak  intellect,  but  with  sufficient 
ability  to  recognize  his  incapacity.     He  waS' 
inexperienced  in  business,  and  whether  it  waa- 
because  of  improper  education,  as  alleged  by 
his  witness,  or  inability  to  take  a  proper  edu- 
cation, as  said  by  those  more  intimately  asso- 
ciated with  him,  the  fact  remained,  and  even 
he  himself  did  not  expect  improvement.    It 
was  certainly  wise  in  him  to  put  it  into  the 
hands  of  someone  able  and  willing  to  take  care 
of  it,  and  upon  terms  which  would  prerent 
waste  by  mismanagement,  and  so  that  It  might 
not  be  coaxed  from  him.    The  trustee  selected 
was  a  well  known  business  man  of  unquea- 
tioned  integrity,  a  friend  of  bis  grandfather, 
who  bad  shown  his  ability  by  increiising  hx» 
estate,  while  guardian,  from  about  $97,000  to 
about    $165,000.     Cnless    something    in    the 
special  provisions  is  found  to  be  unreasonable, 
the  deed  could  not  be  held  to  be  improvident. 
We  will  therefore  examine  the  matters  sug- 
gested by  counsel  in  their  order  as  stated: 

"  'First.  It  strips  Neal  of  all  his  property., 
without  any  valid  reason  therefor.'  This  is- 
not  in  accordance  with  the  fact  The  deed 
does  not  give  away  any  part  x>f  his  estate,  ex- 
cept $500  a  year  as  compensation  to  the  trustee 
for  management.  It  does  give  to  the  trustee 
the  power  to  control  it,  for  the  very  good  rea- 
son that  he  did  not  feel  able  to  safely  manage 
it  himself. 

"  '  Second.  It  contains  no  power  of  revoca- 
tion.' This  is  a  fact,  but  it  does  not  of  iUelf 
render  the  deed  improvident.  It  was  inserted 
upon  full  consideration,  and  at  his  request,  aa 
stated  bv  Mr.  Lewis.  To  have  made  the  deeii 
revocable  would  have  defeated  the  purpose  for 
which  it  was  made. 

'*  'Third.  Because  it  leaves  h^'ro  at  the  dis- 
cretion of  the  trustee  as  to  what  portion  of  the 
income  he  shall  receive  from  his  own  property.* 
This  provision  was  made  after  full  di»rus$ton. 
and  pructicaily  at  Neal's  suggestion.  The  in- 
come was  large,  and  he  felt  that  it  might  be 
wasted,  and  preferred  that  it,  like  the  rest  of 
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his  estate,  should  be  protected  by  the  luigment 
of  his  trustee.  No  difficulty  has  so  far  arisen. 
Neal  has  had  all  be  asked,  and  presumably 
all  be  needed.  If  the  trustee  should  unreason- 
ably withhold  the  income,  he  is  under  control 
of  the  court,  and  may  be  compelled  to  do  his 
duty. 

*'*  Fourth.  Because  it  makes  no  provision 
for  future  contiogencies  or  emeri^encies.'  The 
Income  of  the  estate  was  probably  deemed  suf- 
fident  to  provide  for  all  contingencies.  It  is 
ample  for  the  liberal  support  of  a  family,  and 
the  accumulations  would  probablv  be  suffi- 
cient to  muH  any  unusual  demancfs.  If  not. 
the  entire  estate  is  within  the  control  of  the 
court. 

'* '  Fifth.  Because  it  gives  unsafe  and  unwise 
power  to  the  trustee.'  If  a  man  retains  con- 
trol of  his  property,  he  has  unlimited  power 
over  it.  If  he  deems  it  wise  to  commit  it  to 
another  a  proper  management  of  it  requires 
that  be  should  confer  extensive  powers.  The 
specifications  under  this  head  are:  '(a)  That 
the  trustee  is  not  required  to  give  security.' 
We  think  an  examination  of  the  case  will 
show  that  it  is  an  exceptional  case  where  a 
trustee  created  by  a  voluntary  deed  is  required 
to  give  security.  There  is  no  reason  why  he 
should  be,  when  he  is  selected  by  the  grantor, 
aud  he  alone  is  interested  in  the  estate.  Pre- 
sumably, he  is  selected  because  of  his  ability 
and  integriiv,  and  for  the  convenience  of  the 
grantor,  and  it  would  be  unreasonable  for  the 
grantor  to  ask  a  third  person  to  stand  good  for 
the  default  of  his  own  agent.  See  Rigler  v. 
Cloyd,  14  Pa.  864.  (b)  The  obJecUon  that 
William  H.  Black  has  the  power  to  name  a 
new  trustee  without  security  has  more  force. 
But  this  alone  ought  not  to  strike  down  the 
deed.  It  may  seem  unwise  to  give  the  power 
to  name  a  new  trustee  to  Black.  Neal  doub^ 
less  thought  that,  if  the  occasion  arose,  Bkck 
would  act  only  for  his  (Neal's)  good,  and  that 
his  acquaintance  with  the  business  wor]d.would 
enable  him  to  make  a  better  selection.  He 
would  not  be  likely  to  act  without  consultation 
with  Neal.  and  if  he  und^took,  improperly, 
to  act  contrary  to  Neal*s  wishes,  could  be  re- 
strained. '(c)  Theftrustee  has  unlimited  power 
as  to  conversion  of  property  and  investments.' 
We  do  not  think  it  an  unwise  thing  to  author- 
ize tbe  trustee  to  make  investments  outside  of 
those  expressly  designated  by  law.  So  far.  the 
investments  of  tbe  trustee  are  largely  those 
made  by  Mr.  Black,  from  whom  the  estate 
came.  But,  as  before  remarked,  a  wide  dis- 
cretion must  be  confided  in  a  trustee  in  such  a 
case,  '(d)  The  trustee  is  not  required  to  ac- 
count to  anybody.'  Neal  can  lequire  an  ac- 
count at  any  time,  and.  if  refused,  tbe  trustee 
can  be  compelled  to  make  it.  It  is  alleged 
that  an  account  has  been  frequently  demanded 
and  refused.  It  was  demanded  several  times 
within  a  few  days,  about  the  time  the  bill  was 
filed  in  this  case.  Lane  told  Neal  that  he 
would  make  it  out,  but  that  it  would  require 
some  time.  Lewis  offered  to  go  with  him  and 
go  over  tbe  hooks.  A  statement  was  made, 
and  banded  to  Mr.  Black,  who  concluded  that 
at  that  time  it  ought  not  to  be  furnished.  Tbe 
legislature  has  conferred  upon  tbe  courts  very 
extensive  powers  over  trustees  and  trust  estates. 
It  is  theiefore  unnecessary  to  reserve  in  the 
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deed  creatine  such  a  trust  rights  to  the  e^itui 
que  trust  which  he  may  exercise  under  the  su- 
pervision of  tbe  court,  and  it  would  be  unwise- 
and  improvident  to  do  so  when  tbe  trust  is. 
created  to  protect  him  against  his  own  weak- 
ness. 

**  The  foregoing  has  been  written  in  consid- 
eration of  the  facts  of  the  case,  and  though 
some  of  the  principles  of  law,  as  we  under- 
stand them,  have  been  stated,  we  have  not  re- 
ferred to  the  case  by  which  we  believe  tbey  are- 
established.     Those  will  now  be  considered. 

"At  the  first  blush,  it  would  seem  that  one 
who  was  compos  mentis  and  Buijuria^  who  has 
made  a  voluntary  deed  for  his  own  benefit,  and 
by  it  granted  no  vested  right  to  another,  should 
have  the  power  to  control  his  own  affairs,  and 
revoke  the  trust  whenever  he  felt  disposed  to 
do  so.  This  does  not  appear  to  be  the  law. 
When  such  a  trust  is  created  the  partv  consti- 
tutes himself  a  ward  of  the  court,  and  cannot 
revoke  his  act.  except  subiect  to  the  approval 
of  a  court  having  jurisdiction  of  such  sub- 
jects. This  is  apparent  from  the  many  cases, 
m  which  the  courts  have  been  asked  to  ratifv 
such  revocations,  and  the  many  cases  in  whicL 
they  have  refused  to  do  so.  Among  the  first 
cases  upon  this  subject  in  Pennsylvania  is 
Beets  V.  Ruth,  18  Serg.  &  R.  484.  Tbe  deed 
was  substantially  in  the  terms  of  tbe  deed  iu 
this  case.  It  was  an  action  of  assumpsit, 
brought  before  the  extensive  equitv  powera 
now  conferred  upon  our  courts  by  the  act  of 
1836.  The  court  held  that  tbe  action  would 
lie,  but  that  the  jurv  should  have  been  in- 
structed 'that  tbe  plaintiff  bad  no  right  to 
avoid  her  deed  unless  fraudulently  obtained, 
and  tbey  might  at  the  same  lime  have  directed 
them  that  she  was  entitled  to  what  was  neces- 
sarv  for  present  maintenance,  under  the  re- 
striction which  I  have  mentioned.'  One  of 
tbe  cases  upon  the  subject  {Beidy  v.  Small,  154 
Pa.  505,  20  L.  R.  A.  862).  is  almost  identical 
with  the  present  case,  except  as  to  the  age  of 
the  parties;  Reidy  being  seventy-three  yeara 
old,  and  Neal  twenty  one.  Justice  Dean,  in 
reversing  tbe  decree  of  tbe  court  below,  says: 
*  We  tbink  tbe  execution  of  this  deed,  under 
all  the  circumstances,  was  a  wise  act  on  part 
of  plaintiff;  both  he  and  this  trustee  have  ac- 
cess to  tbe  court,  who  will  see  to  it  that  the 
trust  is  faithfully  executed.  There  is  no  rea- 
son shown  why  it  should  be  revoked,  while 
there  are  many  why  it  should  be  sustained.' 
The  facts  of  that  case,  and  the  reasoning  from 
them,  as  stated  by  Justice  Dean,  would  aptly 
apply  to  this  case,  by  substituting  '  natural  in- 
capacity'  for  '  drunkenness  and  fear  of  insan- 
ity.' It  meets  nearly  every  question  raised  in 
this  case.  He  very  clearly  shows  that  the  fact 
that  tbe  deeds  contained  no  clause  of  revoca- 
tion did  not  affect  its  validity,  because  such  a 
clause  would  have  defeated  the  object  of  the 
trust.  See,  to  same  effect.  Aehhunt'a  Appeal, 
77  Pa.  464,  and  Aah'e  Appeal,  80  Pa.  600.  The 
other  reported  cases  diner  from  this  in  the  fact 
that  the  deeds  in  dispute  gave  vested  or  con- 
tingent rights  to  third  parties,  but  tbey  seem 
to  have  been  disposed  of  upon  tbe  same  princi- 
ples as  tbe  cases  cited.  In  OreenJieUfi  miats, 
14  Pa.  489,  the  case  seems  to  have  been  ruled 
largely  upon  Reeee  v.  Ruih^  supra.  The  court 
says:  'Settlements  like  that  before  us,  reserv- 
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log  a  present  interest  in  the  creator  of  them, 
and  carrying  a  future  benefit  or  bounty  to 
^ther  designated  parties,  are  very  usual.  If 
fairly  made  and  carried  into  effect,  uninflu- 
enced by  fraud  or  circumvention,  they  cannot 
be  subsequently  impeached,  as  is  shown, 
among  other  determinations,  by  our  own  case 
<>f  Reese  v.  Ruth,  13  Serff.  &  R.  484.*  Page 
501.  And  Judge  Gibson  refers  to  the  fact  that 
one  of  her  purposes  was  to  protect  herself 
•against  the  importunities  of  some  of  her  friends. 
Page  495.  In  Ndee  v.  Boyer,  30  Pa.  99,  it  was 
aaid  that  *  nothing  but  fraud  or  palpable  mis- 
take is  ground  for  rescinding  an  executed  con- 
veyance. .  .  .  But  the  mere  fact  that  a 
person  is  of  weak  understanding,  whether  pro- 
duced by  old  age,  accident,  or  disease,  if  there 
be  no  fraud  or  surprise,  is  not  an  adequate 
•cause  of  relief.  .  .  .  And  the  mere  fact 
that  a  contract  is  improvident  is  no  ground  for 
aetting  it  aside.'  Page  110.  'Advice  or  even 
persuasion  to  make  a  deed  or  will  in  a  particu- 
lar way  is  not  fraudulent.  There  must  be 
something  more,  something  that  amounts  to 
imposition  or  circumvention.'  Page  113.  The 
opinion  of  Judge  Symser  considers  all  these 
•questions  very  fully  and  clearly.  In  this  case 
the  court  refused  to  revoke  the  deed,  though  it 
waa  subsequently  declared  to  be  testamentary, 
■and  therefore  revocable.  V^ederick^B  Appeal, 
52  Pa.  888,  91  Am.  Dea  159.  In  Rider's  Ap- 
seal,  59  Pa.  9.  Hitter  beincr  addicted  to  drink, 
made  a  deed  of  real  estate,  in  trust  to  pay  debts, 
$60  per  annum  to  Ritter,  and  balance  to  his 
^ife.  The  court  says:  '  This  deed  is  neither 
testamentary  nor  revocable,  and  it  is  clearly  the 
interest  of  all  parties  that  it  should  be  sustained. 
It  was  made  by  the  plaintiff  with  a  full  knowl- 
edge of  his  own  weakness,  and  we  cannot 
^oubt  he  was  the  best  Judge  of  himself.'  Page 
18.  In  Fettowifs  Appeal,  98  Pa.  470,  it  was 
«aid.  *The  title  of  a  trustee  under  a  deed  of 
trust  is  complete,  and  irrevocable  by  the  set- 
tlor, although  the  transaction  be  purely  volun- 
tary.' Merriman  v.  Munson,  184  Pa.  114,  was 
a  spendthrift  trust.  The  court  below  said: 
'  The  proof  by  these  witnesses,  as  against  the 
plaintiCf's  own  testimony  alone,  shows  that  the 
power  of  revocation  was  purposely  and  know- 
ingly surrendered  by  the  plaintiff,  in  order  to 
guard  against  his  own  inability  to  control  or 
administer  his  property.'  Page  127.  134  Pa. 
And  the  supreme  court  says :  '  To  have  inserted 
a  clause  of  revocation  in  such  a  trust  would 
have  been  an  act  of  extreme  folly,  as  it  would 
have  rendered  it  of  no  value  for  the  protection 
of  his  estate.'  Page  181,  184  Pa.  See  also 
Simon  v.  Simon,  163  Pa.  292. 

"None  of  the  cases  in  which  such  deeds  have 
been  declared  void  will  be  found  to  be  incon- 
sistent with  the  principles  upon  which  the  fore- 
going cases  were  decided.  They  will  be  found 
to  be  ineffective  as  deeds,  because  not  in  ac- 
cordance with  some  rule  of  law,  or  be  voidable 
because  they  grant  estates,  and  were  procured 
hy  undue  influence,  mistake,  or  fraud.  In 
Turner  v.  Scott,  51  Pa.  126,  and  Fre^^enc^s 
Appeal,  52  Pa.  388,  91  Am.  Dec.  159.  the  deeds 
were  held  to  be  testamentary,  and  therefore 
revocable.  In  RusselCs  Appeal,  75  Pa.  'Zl^,  a 
lady  in  contemplation  of  marriage  executed  a 
dee<l  of  settlement,  in  which  she  provided  for 
payment  of  the  income  of  her  estate  to  herself 
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for  life,  and  after  her  death  to  her  childreo,  if 
any,  and,  if   not,  to  her  brother  and   sisters. 
There  was  no  power  of  revocation.     Her  hus- 
band died,  leaving  her  childless.     She  bad  been 
advised  that  she  could  dispose  of  her  properly 
by  will,  though  there  was  no  such  provisioQ 
in  the  deed.    The  deed  was  made  in  view  of 
marriage,  and  no  other  purpose  appeared.   The 
court  held  that  there  was  a  mistake  of  fact, 
and  not   merely  one   of  law,  against  which 
equity  could  grant  relief  as  against  mere  vol 
unteers.    The  court  says:    '  It  may  be  admit- 
ted also  that  the  mere  omission  of  counsel  to 
advise  the  insertion  of  a  power  to  revoke  will 
noi  alone  be  a  ground  in  equity  to  set  aside  a 
voluntary  conveyance.    But   the  absence  of 
such  a  power,  and  the  failure  of  counsel  to  ad- 
vise upon    it,  are   circumstances  of  weight, 
when  Joined  to  other  circumstances  lending  to 
show  that  the  act  was  not  done  with  a  delibpr- 
ate  will.'    The  court,  however,  says:    *  There 
may  be  reasons  for  continuing  the  disability 
intended  by  the  grantor  or  settlor  which  would 
influence   the   chancellor   to  maintain   it,  as 
where  a  settlement  is  made  for  self  protection 
af^ainst  improvidence,  or  the  urgent  importu- 
nities of  others,  which  the  circumstances  show 
it  is  diflScult  for  the  grantor  or  settlor  to  resist* 
Page  289.    Darlington's  Appeal,  86  Pa.  512, 
27  Am.  Rep.  726,  was  a  case  in  which  a  mar- 
ried woman  made  a  voluntary  conveyance  of 
all  her  estate  to  her  husband,  and  the  cootro- 
versy  was  between  her  own  child  and  the  chil- 
dren of  her  husband  by  a  former  marriage. 
It  was  held  that  the  confidential  relation  be- 
tween the  husband  and  wife  required  aflirma- 
tive  and  positive  proof  that  it  was  her  volun- 
tary act,  and  not  induced  by  undue  inflaenoea. 
In  RicJes  Appeal,  105  Pa.  528,  it  was  held  that 
the  evidence  '  tends  strongly  to  show  that  Mrs. 
Peiffer  signed  the  deed  of  trust  in  ignorance 
of  its  legal  effect;  that  she  had  no  intention  of 
depriving  herself  of  all  control  of  her  prop- 
erty in   the  future;  and   that  the  brother  in 
whom  she  confided,  misled  and  deceived  her. 
If  Mrs.  Peiffer  signed  the  deed  under  the  rep- 
resentation that  it  could  be   revoked,  then  a 
fraud  was  practised  upon  her:  if  under  the  ad- 
vice that  she  could  not  insert  a  power  of  revo- 
cation, she  was  wronglv  advised;  she  acted  un- 
der a  mistake,  partly  of  law  and  partly  of  fact: 
she  was  misled  by  those  whose  duty  it  was  to 
inform  her.  .  .  .  Not  only  was  this  deed  irrev- 
ocable in  its  terms,  but  it  was  improvident.' 
But  the  court  further  say  a:    *  It  would  be  un- 
wise in  us  to  hold  that  a  person  may  not  make  an 
irrevocable  gift,  nor  would  the  authorities  sus- 
tain it.    There  may  be  instances  in  which  it  is 
to  the  highest  interest  of  a  man  to  place  his  es- 
tate beyond  his  control  irrevocably.     He  may 
do  so  to  protect  himself  against  his  own  infirm- 
ities. .  .  .  The  intent  to  make  the  gift  irrev- 
ocable should  be  clear.'    The  court  thus  rec- 
ognizes the  principle  of  Reese   v.   Rtttk  and 
Reidy  v.  Small.    In   Miskejfs  Appeal,  107  Pa. 
611,  it  appeared   that  Jacob   A.  Miskey  had 
made  a  deed  bv  which  he  conveved  hfo  entire 
estate — about  $70, 000- -to  his  father,  reserving 
for  himsdf  the  income  during  his  life,  making 
no  provision  for  his  wife,  and  but  a  slight  pro- 
vision for  his  son;  that  Miskey  waa  a  ^drunk- 
ard, and  largelv  under  the  influence  of  hia 
father,  and  the  deed  was  prepared  hj  bia  fath- 
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•^r's  attorney.  There  was  no  power  of  revo- 
<catiOD,  and  no  testimony  in  the  case  showing 
that  this  fact  was  known  to  him,  or  was  in  any 
^manner  explained  to  him;  that  it  did  not  ap- 
pear that  the  deed  was  read  over  or  explained 
to  him  at  or  before  its  execution,  etc.  The 
•court  held  the  principle  recognized  in  all  the 
ca^es:  '  That  wherever  one  person  obtains  by 
voluntary  donation  a  large  pecuniary  benefit 
-from  another,  the  burthen  of  proving  that  the 
transaction  is  righteous,  .  .  .  falls  on  the  per- 
son taking  the  ^n^flt.  But  this  proof  is  given 
If  it  be  shown  that  the  donor  knew  and  under- 
stood what  it  was  that  he  was  doing.  Espe- 
cially is  this  the  case  where  the  donee  stands  in 
a  confidential  relation  to  the  donor.  And  that 
where  there  is  no  power  of  revocation  in  such 
«  deed,  and  no  reason  appears  why  it  should 
be  irrevocable,  it  is  a  fact  with  other  cir- 
'Cumstances  tending  to  show  that  it  was  not  ex- 
ecuted with  proper  advice  and  understanding.' 
J'ustice  Green  verv  fully  cites  and  considers  the 
authorities  upon  these  questions,  and  concludes 
that  in  no  case  was  there  so  strong  a  combina- 
tion against  the  validity  of  the  instrument  in 
•question  as  found  in  that  case. 

'^These  cases  establish  the  principles  upon 
'Which  this  case  should  be  determined,  and  it 
therefore  appears  to  be  unnecessary  to  refer  to 
the  many  cases  decided  in  the  courts  of  England 
■and  of  other  states,  especially  as  most  of  them 
.are  considered  in  one  or  more  of  the  cases 
above  cited,  and  some  of  them  are  inconsistent 
with  the  cases  decided  by  our  own  courts. 

"Counsel  for  defendants  have  requested  the 
<»nrt  to  find  the  following  facts:  'First. 
That,  when  the  trust  deed  was  executed, 
•George  B.  Neal  was  not,  nor  is  he  now,  able  to 
ananage  and  control  his  property;  and  the  pur- 
pose of  it  was  to  protect  his  estate,  and  pre- 
sent the  same  from  being  squandered  or 
wrested  from  him  by  designing  persons.'  This 
Is  found  to  be  true,  as  stated.  '  Second.  That 
it  was  prepared  in  pursuance  of  advice  of 
Ideal's  physician,  and  after  a  family  consulta- 
tion, and  with  the  advice  and  approval  of  his 
^^ndmother,  with  whom  he  had  lived,  and 
who  had  raised  him  from  infancy.'  This  is 
found  to  be  true,  except  that  Dr.  Wiliard,  who 
«o  advised,  was  not  at  that  time  his  physician, 
but  had  been  from  infancv,  until  he  was  six- 
teen or  seventeen  years  old.  '  Third.  That  all 
<^eorge  B.  Keai's  estate  covered  by  the  trust 
-deed  came  from  his  grandfather  George  Black.' 
This  is  found  to  be  true.  'Fourth.  That 
George  B.  Neal,  prior  to  its  preparation,  real- 
ized that  he  was  not  able  to  manage  his  estate, 
and  requested  that  the  management  and  con- 
trol of  the  same  should  be  put  in  the  hands  of 
his  uncle  William  H.  Black,  who  should  ap- 
point Thomas  H.Lane  the  trustee  when  Lewis's 
account  as  guardian  should  be  confirmed,  and 
that  this  was  done  as  agreed  upon.'  This  is 
found  to  be  true.  'Fifth.  When  the  trust 
deed  was  executed,  Neal  knew  of  what  his  es- 
tate consisted,  and  the  amount  of  the  same, 
And  said  deed  was  executed  by  him  after  the 
fullest  explanation  of  it,  without  any  solicita- 
tion from  anyone,  and  with  a  full  knowledge 
of  its  provisions,  and  after  he  had  changed  it 
In  two  important  particulars.'  This  is  ^und 
to  be  substantially  true.  We  would  strike  out 
^the  word  '  fullest,' and  insert  'very  careful.' 
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*  Full  knowledge  of  its  provisions'  is  perhaps 
too  strong  an  expression.  He  appears  to  have 
had  full  information  of  its  provisions,  and,  we 
believe,  an  understanding  of  its  general  pur- 
pose and  efifect.  The  testimony  does  not  show 
any  solicitation,  though  he  acted  on  the  advice 
of  William  H.  Black  and  Mr.  Lewis.  '  Sixth. 
There  was  no  fraud  or  deceit  or  misrepresenta- 
tion on  the  part  of  anyone  connected  with  the 
preparation  or  execution  of  said  deed,  and  the 
deed  itself  preserved  the  estate  for  Neal's  own 
use,  and  subject  to  his  disposition  by  will. 
There  was  no  attempt  to  control  it,  except 
for  Neal's  own  good.'  This  is  found  to 
be  true.  '  Seventh.  Neal's  marringe  was  se- 
cret, and  unknown  to  his  familv.  He  re- 
mained satisfied  with  the  trust  deed  for  over 
five  years,  and  was  induced  to  begin  proceed- 
ings for  its  revocation  after  his  marriage  on 
the  advice  of  one  Gamble,  an  uncle  by  mar- 
riage. The  best  interests  of  Neal  shonld  be 
su^rved  by  upholding  the  deed,  and  the  at- 
tempted revocation  would  put  his  property  in 
the  peri]  it  was  the  purpose  of  the  trust  deed  to 
avoid.'  This  is  found  to  be  true.  But  the  last 
sentence  is  a  matter  of  opinion,  and  not  of  fact. 
"Upon  the  full  consideration  of  all  the  evi- 
dence in  the  case,  we  find,  as  matters  of  fact: 
That  the  plaintiff,  George  B.  Neal,  arrived  at 
the  age  of  twenty -one  years  on  the  26th  day  of 
September,  1889.  On  the  19th  day  of  October, 
18^9,  he  executed  the  deed  of  trust  in  dispute. 
In  pursuance  of  authority  contained  in  said 
deed,  William  H.  Black  appointed  Thomas  H. 
Lane  as  trustee  in  his  stead,  and  conveyed  the 
property  to  him,  who  from  that  time  to  the 
present  has  performed  the  duties  of  the  trust. 
That  George  B.  Neal  was  satisfied  with  this  ar- 
rangement until  about  the  24th  day  of  Febni- 
arv,  1894,  when  he  executed  a  deed  revoking 
the  tiust  made  October  19, 1889.  That  Thomas 
H.  Lane  refused  to  recognize  the  validity  of 
this  revocation,  and  this  bill  was  filed  to  en- 
force the  same.  George  B.  Neal  at  the  time 
the  deed  of  trust  was  executed,  October  19, 
1889.  though  of  weak  understanding,  and,  b^ 
reason  thereof,  wholly  inexperiencea  in  busi- 
ness, and  of  less  than  ordinary  intelligence, 
was  competent  to  make  a  valid  deed,  and  cap- 
able of  unde  rstanding  the  general  purpose  of 
such  a  trans;iCtion,  and  means  by  which  it  was 
to  be  effectLKl.  That  Mr.  Lane  was  selected 
by  him  to  be  the  trustee,  and  he  was  informed 
why  it  wac  necessary  or  advisable  to  appoint 
Mr.  Black  in  the  first  instance.  Before  the 
deed  was  executed  a  statement  of  his  property 
was  made  out  by  his  guardian,  and  submitted 
to  him  by  William  H.  Black,  who  informed 
him  of  its  contents:  at  least,  to  the  extent  of 
the  estate.  Black  consulted  with  W.  A.  Lewis, 
a  reputable  and  competent  attorney,  and,  when 
the  deed  was  prepared,  Neal.  with  Black,  vis- 
ited Mr.  Lewis,  who  carefully  explained  the 
matter  to  Neal;  and  after  discussion  with  him 
the  clauses  in  relation  to  the  disposition  of  the 
income,  and  making  the  trust  irrevocable,  were 
inserted,  in  accordance  with  Neal's  conclusion 
as  to  what  was  best.  Lane  had  no  knowledge 
of  the  deed  until  after  its  execution.  Neal 
had  no  advice  or  counsel  from  anyone  other 
than  William  H.  Black  and  W.  A.  Lewis.  Wil- 
liam H.  Black  is  the  uncle  of  George  B.  NeaK 
and  they  lived  in  the  house  of  Mrs.  Black  to- 
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geiber  UDtil  a  few  montbs  before  tbe  execution 
of  the  deed.  Black  acted  upon  the  advice  of 
Dr.  Willard,  and  after  consultation  with  his 
mother  and  other  members  of  the  family  as  to 
the  object  of  the  transaction,  but  it  does  not 
appear  that  be  consulted  any  other  person  than 
Mr.  Lewis  as  to  the  mode  of  effecting  it.  He, 
however,  took  no  interest  under  the  deed,  and 
was  therefore  wholly  disinterested.  Lewis  was 
not  Black's  attorney,  but  had  acted  for  Nealin 
having  Lane  appointed  guardian.  Neither 
Black  nor  Lewis  had  any  interest  to  serve, 
other  than  thatof  Neal's;  and,  so  far  as  appears 
from  tbe  character  of  the  men,  we  are  satisfied 
that  they  acted  and  advised  Neal  solely  for 
what  they  regarded  his  best  interests.  They 
were  independent  and  unprejudiced  advisers. 
Thomas  H.  Lane,  the  trustee,  was  a  proper 
selection.  He  has  shown  his  faithfulness  and 
ability  by  the  successful  management  of  this 
estate  as  guardian.  In  view  of  the  control  of 
the  courts  over  the  trustee  and  tbe  estate,  the 
deed  is  in  no  respect  improvident;  and  consid- 
ering tbe  incapacity  aod  inexperience  of  Neal, 
the  amount  of  bis  estate,  and  tbe  large  Income 
derived  from  It,  it  seems  to  have  oeen  emi- 
nently wise  and  prudent.  There  does  not  ap- 
pear to  have  been  any  marked  improvement 
in  his  condition,  as  to  mental  power  or  busi- 
ness capacity,  in  tbe  six  years  which  have 
elapsed  since  the  execution  of  the  deed.  So 
that  the  same  conditions  which  made  its  exe- 
cution advisable  still  exist  as  reasons  a^inst 
its  revocation,  and  that  it  is  not  for  tbe  mter- 
est  of  plaintiff  that  It  should  be  revoked.  As 
a  matter  of  law,  we  find  that  the  plaintiff  has 
not  tbe  power  arbitrarilv  to  revoke  a  deed  vol- 
untarily made;  that  such  revocation  is  subject 
to  the  judgment  of  the  court,  and  should  not 
be  ratified  unless  it  appear  that  tbe  best  inter- 
ests of  tbe  plaintiff  so  require.  Under  the 
facts  and  law  of  this  case,  we  are  of  opinion 
that  the  deed  of  October  18,  1889,  should  nut 
be  revoked,  and  the  plaintiff's  bill  should  be  dis- 
missed at  bis  costs.  A  decree  will  be  drawn 
accordingly. 

"We  feel  disposed  to  add.  as  an  apolpGj  for 
this  lengthy  opinion,  tbe  words  of  Justice 
Green  in  Miakey's  Appeal,  107  Pa.  632:  *It 
has  seemed  to  us  appropriate  to  dwell  with 
rather  more  than  usual  fullness  upon  our  re- 
view of  the  case,  because  of  tbe  unusual  char- 
acter of  the  questions  involved  and  the  relief 
invoked,  the  very  large  amount  at  stake,  and 
the  earnestness,  zeal,  and  ability  wiih  which 
the  argument  was  conducted  by  the  learned 
counsel  on  both  sides.'  And  besides,  we  do 
not  have  the  benefit  of  a  master^s  report;  and 
though  we  are  satisfied  that  the  new  rule 
in  equity  will  greatly  facilitate  business,  and 
be  of  advantage  to  parties,  counsel,  and  the 
courts,  it  necessitates  a  fuller  reference  to  tes- 
timony and  of  the  cases  bearing  upon  ques- 
tions of  law  than  was  necessary  in  passing 
upon  exceptions  to  a  master's  report." 

Messrs.  W.  B.  Rodcfer8»  Joseph  Stadt- 
feld»  and  J.  H.  Beal,  for  appellant: 

The  burden  of  proving  alTirmatively  the 
validity  of  this  deed  is  on  the  defendants, 
because  the  parties  procuring  it  stood  in  a  con- 
fidential relation  to  the  donor,  and  the  deed 
contains  no  power  of  revocation. 
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Black  was  Neal's  uncle.  Black  stood  t» 
loco  parentis. 

Lane  was  Neal's  guardian,  with  all  bi» 
accounts  unsettled,  and  still  In  posaesaion  of 
all  of  bis  ward's  property. 

Lewis  was  Lane's  attorney,  and  in  this  ^^rj 
matter  he  was  acting  on  Black's  request,  and 
on  behalf  of  Lane.  He  therefore  stood  in  pre- 
cisely the  same  position  as  Lane  and  Black. 
He  was  acting  for  them,  not  for  Neal. 

Espey  V.  Lafce,  10  Hare,  260;  Tate  v.  Waiiam- 
son,  L  R.  2  Ch.  55. 

These  facts  show  a  confidential  relation. 

Duiton  V.  Thompson,  L.  R  23  Ch.  Div.  278; 
Williams  v.  WHltams,  68  Md.  871;  Huguenin 
V.  BaseUy,  2  White  &  Tudor,  Lead.  Caa.  in  Eg. 
1156:  Darlinaton's  EstaU,  147  Fa.  eU;  Wright 
V.  Smit/i,  28  N.  J.  Eq.  106. 

Not  only  did  these  parties  stand  in  a  confi- 
dential relation  to  Neal,  but  they  acquired 
benefits  by  this  deed. 

To  Lane: 

His  compensation  in  case  be  should  be 
appointed  trustee. 

"That  he  would  have  Black  pass  upon  his 
account  instead  of  Neal,  aod  be  discharged 
from  the  guardianship;  and  thereby  relieved 
from  responsibility  for  Neal's  property  and 
his  (Lane's)  past  acts. 

To  Black  the  benefits  were:  The  compensa- 
tion for  such  time  as  he  might  serve. 

As  one  of  Neal's  heirs  at  law  be  would  be 
entitled  to  a  large  share  of  tbe  estate  in  case 
Neal  died  intestate  without  issue. 

These  benefits  are  much  greater  than  In 
Button    V.    Thompson,    supra;    Whitridge  ▼ 
Whitt-idffe,lQ  Md.  54;  and  WiUiams  v.  WiUiams, 
supra. 

The  important  fact  is  that  Neal  was  giving 
up  all  his  property  and  all  power  over  it,  with- 
out any  valuable  consideration  to  him. 

Williams  v.  WiUiams,  supra. 

The  fact  that  the  deed  contains  no  power  nf 
revocation  of  itself  puts  on  the  defendants  the 
burden  of  proof. 

CoutU  V.  Acworth,  L.  R  8  Eq.  558;  Gam- 
sey  V.  AfunJf/p  24  N.  J.  Eq.  243;  Miskea's 
Appeal,  107  Pa.  611;  Ru^^ll's  Apveal,  75  Pa. 
2t)9. 

In  order  to  sustain  this  deed,  tbej  must 
show,  by  clear  and  decisive  proof: 

Tok&r  V.  Toker,  3  DeG.  J.  &  S.  487. 

1.  That  Neal  bad  a  true  and  full  knowledge 
of  his  estate,  its  extent  and  value,  and  of  the 
income  to  be  derived  therefrom. 

Taylor  V.  Taylor,  49  U.  8.  8  How.  183.  l*i 
L.  ed.  1040. 

2.  That  he  bad  independent  advice  in  re- 
gard to  the  act  which  he  was  performing. 

8.  That  his  act  was  uninfluenced  and  un- 
biased bv  the  confidence  he  reposed  in  Lewia 
and  Black. 

4.  That  the  terms  and  provisions  of  the  deed 
are  reasonable,  proper,  and  provident. 

5.  That  be  had  a  full,  clear,  and  iniellir;ent 
understanding  of  the  act  be  was  engaged  in. 
and  of  the  effect  and  consequences  of  the  deed 
which  he  was  executing. 

Neal  bad  never  had  possession  of  any  of 
this  property,  and  all  of  it  was  in  possession 
or  control  of  the  persons  who  were  procuring 
this  deed.     This  is  an  innportant  fack 

Wills'  Appeal,  22  Pa.  332. 
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The  absence  of  IndependeDt  professional  ad- 
^ce,  in  the  case  of  a  voluntary  conveyance, 
^ould  leem  to  be  decisive  in  favor  of  the  right 
of  the  party  executing  it  to  aak  that  it  be  set 
«Bide. 

Mr.  Bispham  in  18  Am.  L.  Reg.  N.  8. 850. 
dOte;  Prideavx  v.  Lonsdale,  4  Gil! .  150;  Ehodei 
T.  BaU.  L.  R  1  Cb.  252. 

Black,  who  was  getting  possession  of  this 
estate  as  trustee  with  unlimited  powers,  was 
certainly  not  a  "disinterested"  and  competent 
adviser. 

Muke^i   Appeal,  t07  Pa.  611;   Arehtr  ▼. 
Hudson,  7  Be&v.  551;  Prideaux  v.  Lonsdale, 
supra;  Buguenin  v.  Baseley,  14  Yes.  Jr.  287; 
WUltami  v.  WiUiami,  68  Md.  871. 

The  only  thing  Lewis  did,  according  to  his 
own  story,  was  to  tell  Neal  that  he  could  make 
the  deed  revocable  after  a  certain  number  of 
years;  but  he  does  not  pretend  to  give  him  any 
«dvice  or  suggi^tion  as  to  what  he  should  do. 

Williams  v.  Williams,  eupra;  Whitridge  v. 
W/iitridge,  76  Md.  54;  RuuelFs  Appeal,  75  Pa. 
269. 

When  we  show  the  contidential  relation  ex- 
isting between  these  parties,  the  law  at  once 
presumes  that  he  was  induced  to  execute  the 
deed  by  their  iofluence;  and  in  order  to  sus- 
tain the  deed  they  must  overcome  this  pre- 
aumption  by  clear  and  convincing  proof  that 
Keaf  acted  on  bis  own  judgment,  uninfluenced 
And  unhampered  by  the  confidence  he  reposed 
in  them. 

Archer  ▼.  Hudson,  eupra;  Hvguenin  v. 
Baselev,  14  Yea.  Jr.  278;  Kerr,  Fraud  <&  Mis- 
take. 178. 

£ven  if  he  was  not  able  to  buy  and  sell,  to 
invest  and  reinvest,  this  he  could  have  done 
by  appointing  an  agent  to  transact  business  for 
him;  and  this  is  exactly  what  Neal  wanted  to 
do  according  to  Black's  testimonv,  and  all 
that  Neal  thought  he  bad  done.  This  would 
bave  accomplished  all  that  was  necessary  and 
«t  the  same  time  have  preserved  to  Neal,  what 
It  was  so  essential  that  be  should  have, — the 
opportunity  to  acquire  discretion  and  ezperi- 
•ence  in  busioess. 

There  was  no  reason  why  the  deed  should 
be  made  irrevocable. 

Taylor  v.  TayU/r,  49  U.  8.  8  How.  188. 12  L. 
«d.  1040;  Maekason'e  Appeal,  42  Pa.  880,  82 
Am.  Dec.  517;  Johnston  v.  ffarvp,  2  Penr.  & 
W.  82,  21  Am.  Dec.  426;  livsseWs  Appeal, 
supra;  CouUa  v.  Acworih,  L.  R  8  Eq.  558; 
Bensftall  v.  Feredny,  29  L.  T.  N.  8.  46. 

There  is  no  provision  for  future  contingen- 
cies. 


Rieies  Appeal,  V»  Fft.  585:  WhUridge  w. 
Whitridge,  supra. 

In  Sventt  v.  Sventt,  L.  R.  10  Eq.  405,  a 
deed  which  did  not  reserve  to  the  grantor  a 
voice  in  the  selection  of  future  trustees,  and 
did  not  contain  a  power  of  revocation  (lioth  of 
which  are  wanting  here)  was  held  improvi- 
dent 

WoUaston  ▼.  Tribe,  L.  R.  9  Eq.  44. 

The  effect  of  the  deed  of  settlement  must  be 
brought  home  to  the  mind  of  the  party. 

Welman  v.  Wdman,  L.  R.  15  Cb.  Div.  570; 
EenshaU  r.  Fereday,  87  L.  T.  N.  8.  748,  Af- 
firmed 29  L.  T.  N.  8.  46;  BDeHU  v.  Bteritt, 
and  CouUs  v.  Aeworih,  supra;  Simon  v.  Simon, 
163  Pa.  292;  PhiUipson  v.  Kerry,  89  Beav. 
628:  RusselFs  Appeal,  75  Pa.  269;  Whitridge 
V.  Whitridge,  76  Md.  54;  WiUiams  v.  Wil- 
liams, 68  Md.  871.  See  also  Oibbs  v.  New 
Fork  Life  Ins.  A  T.  Co,  14  Abb.  N.  C.  1; 
Boes  V.  ConuHxy,  92  Cal.  682;  Anderson  v.  Els- 
uforth,  8  Giff.  164;  Buffalo^  v.  Bufalow,  2 
Dev.  A  B.  Eq.  241;  BusseWe  Appeal,  mpra; 
Dutton  V.  Thompson,  L.  R  28  Ch.  Div.  278: 
Williams  v.  Williams,  supra. 

Aa  .a  spendthrift  trust  this  deed  is  clearly 
bad. 

Maekason's  Appeal,  42  Pa.  880. 82  Am.  Dec 
517;  OhormUy  v.  Smith,  189  Pa.  584,  11  L.  R. 
A  565. 

The  provisions  as  to  a  spendthrift  trust  be- 
ing stricken  down,  all  that  is  left  is  a  mere 
power  of  attorney — an  agency— which  is  rev- 
ocable at  will,  even  if  it  be  made  irrevoca- 
ble in  terms. 

Frederick's  Appeal  52  Pa.  838,  91  Am.  Dec. 
159;  Rick'e  Appeal,  105  Pa.  528;  Green  ▼.  Biek, 
121  Pa.  180.  2  L.  R  A  48. 

The  spendthrift  trust  in  the  deed  being 
stricken  dowu  as  illegal,  the  whole  purpose 
and  object  of  the  deed  fail. 

RusnelCs  Appeal,  75  Pa.  279;  Biek^e  Appeal, 
supra, 

Mesurs.  Watson  As  MeCleaTe  for  ap- 
pellees. 

Per  Cnriams 

We  find  no  error  In  this  record  that  would 
Justify  either  a  reversal  or  modification  of  the 
decree.  The  learned  Judge's  findings  of  fact 
and  conclusions  of  law  are  substantially  cor- 
rect, and  fully  warranted  the  decree  dismiss- 
ing the  bill  at  plaintiffs  costs.  There  appears 
to  be  nothing  in  either  of  the  specificationa  of 
error  that  requires  discussion. 

The  decree  ismffirmedwad  appeal  diimtwed, 
with  costs  to  be  paid  by  the  appellant. 
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CONNECTICUT  SUPREME  COURT   OF  ERRORS. 


Charles  S.  DAVIDSON,  Appt., 

V. 

iHichael  E.  HANNON  et  ah 

(ff!  Conn.  812.) 

A  photographic  lens  owned  and  used 
by  a  photographer  io  the  prosecution  of  his 
buslneea  is  within  a  nrovtoion  of  a  statute  ex- 
emptinfr  from  attachment  implements  of  the 
debtor's  trade. 

iJSameraUy^  J.«  dtoeyUs.) 

(February  2U 1800.) 

APPEAL  by  plaintiff  from  a  Judgment  of 
the  Court  of  Common  Pleas  for  Hartford 
County  in  favor  of  defendants  in  an  action 
broufrbt  to  recover  possession  of  a  photo- 
graphic lens  which  defendants  bad  attached 
for  debt.     Revened. 

The  facts  are  stated  in  the  opinion. 

Mr.  Lncins  F.  Robinson  for  appellant. 

Messrs.  Perkins  A  Perkins,  for  appel- 
lees: 

'  The  protection  extended  by  this  section  of 
the  statute  is  to  meclianics  and  to  them  only. 

Patten  ▼.  Smith,  4  Conn.  480,  10  Am.  Dec. 
166;  Attoood  v.  De  Forest,  19  Conn.  613;  SeeUy 
▼.  Gwillim,  40  Conn.  100. 

The  legislature  did  not  intend  that  this 
phrase  should  have  a  broad  application,  for 
the  reason  that  in  the  statute  itself  it  tooli 
great  pains  to  define  the  exact  goods  and  tlie 
amount  thereof  to  be  protected,  and  was  care- 
ful to  mention  other  kinds  of  business  as  en- 
titled to  protection,  which  bv  a  broad  con- 
struction might  have  been  included  under  the 
phrase  in  question. 

Enscos  V.  Dunn,  AA.  Conn.  93.  26  Am.  Rep. 
480;  WnUace  v.  BaiOett,  108  Mass.  52. 

A  photographer  is  not  a  mechanic  within 
the  meaning  of  the  statute. 

Story  ▼.  Walker,  11  Lea,  615,  47  Am.  Rep. 
805. 

Fenn,  J.,  delivered  the  opinion  of  the  court: 
This  is  an  action  of  replevin  to  recover  prop- 
erty attached.  The  only  question  necessary 
for  us  to  deci'^e  upon  this  appeal  is  whether 
the  court  below  erred  in  holding  such  property 
was  not  exempt  from  attachment  and  execu- 
tion under  that  clause  of  Gen.  Stat.  §  1164, 
which  exempts  "implements  of  the  debtor^s 
trade."  The  property  in  question  is  a  photo- 
graphic lens.  It  belonged  to  one  Peters,  for 
whose  debt  it  was  attached.  He  was  a  pho- 
tographer, with  a  place  of  business  in  Hart 
ford.  He  had  mortgaged  his  photographic 
apparatus  and  materials,  including  this  lens, 
to  the  plaintiff.  This  mortgage  was  duly  re 
corded.  The  plaintiff  never  had,  before  the 
attachment,  the  possession  of  said  leus,  nor 
the  right  to  Uie  possession  of  it,  except  as 
such  mortgagee.  Some  time  after  said  mort- 
gage, and  before  said,  attachment,  said  Peters 


gave  up  his  place  of  biisiDesa,  and  stored 
his  photographic  apparatus  at  his  rsiridenoe  in 
Hartford.  He  there  fitted  up  a  room  in  ht» 
barn  for  the  purpose,  and  continued  up  to  the 
time  of  the  attachment  to  take  photographs  for 
friends  and  neighbors,  for  pay,  when  the  op- 
portunity offered.  A  lens  similar  to  the  one  in 
question  was  a  useful  and  necessary  implement 
to  Peters  in  his  photographic  work. 

The  statute  in  question  is  ancient,  though  it 
has  been  varied  somewhat  from  time  to  lime, 
both  in  form  and  in  substance.    Several  of  its 
provisions  have  come  before  this  court  for  con- 
sideration, and  generally,  it  may  be  said,  that 
in  the  decisions  a  liberal  construction  in  favor 
of  the  debtor  has  been  adopted.    A  single  ref- 
erence will  be  sufficient  to  illustrate  this.  as. 
shown  in  caj«es  referring  to  other  clauses  than 
the  one  now  before  us.    In  Hiteheock  v.  Hoimes^ 
48  Conn.  528,  the  words,  ''household  furni- 
ture necessary  for  supporting  life,"  were  con- 
strued.   It  was   said:    "No   fixed  or  precise- 
definition  can  be  given  to  the  word  'necessary/ 
as  used  in  the  statute.    The  facts  in  each  case- 
must  comrol  its  interpretation.     Of  course,  it 
was  susceptible  of  being  confined  within  very 
narrow  limits;  for  we  know,  as  a  matter  of  fact, 
that  many  families  exist,  although  they  arc 
enabled  to  use  very  few  of  the  articles  to  be 
found  in  an  ordinary  household,  and  these  fn 
their  rudest  forms.    But  a  proper  regard  for 
plain  legislative  intent  requires  us  to  use  it  in 
a  broader,  more  liberal,and  more  humane  senses 
to  pass  beyond  what  is  strictly  indispensable, 
and  include  articles  which  to  the  common  un- 
derstanding suggest  ideas  of  comfort  and  con- 
venience."   The  cases  in  this  state  which  more 
directly  relate  to  the  clause  of  the  statute  now 
in  question  are  Fatten  v.  Smith,  4  Conn.  450. 
10  Am.  Dec.  166;   Attcood  v.    De  Forest,   19' 
Conn.  518;  SeeUy  v.  GwiUim,  40  Conn,  106: 
thiseoe  v.  Dunn,  44  Conn.  98,  26  Am.  Rep. 
480.     We  will  briefiy  refer  to  each.    In  Paite/i 
V.  Smith,  supra,  the  question  was  as  to  the 
meaning  of  the  word   "tools,"  in  the  phrase 
then  used  in  the  statute,  "necessary  apparel, 
bedding,    tools,    arms,  or  implements  of  his 
household,  necessary  for  upholding  bis  life/' 
It  was  held  that  an  apparatus  for  printing,  con- 
sisting of  a  printing  press,  cases,  types,  etc.. 
might  be  tools,  within   the  meaning  of  that 
statute.     The  court  said  that  printing  was  un- 
questionably a  mechanical  employment;  that 
the  statute  concerned  the  public  good,  which 
had  a  deep  interest  in  the  prosperity  of  me- 
chanical employments,  and  should  be  construed 
liberally;  that,  in  relation  to  the  natural  de- 
scription of  the  goods  of  which  an  exemption 
is  demanded,  the  exposition  of  the  law  ought 
to  be  liberal.     In  Attoood  v.  De  Forest,  Mupra. 
the  words  now  under  couRideration,  'imple- 
ments of  the  debtor's  trade,"  which  had  been 
inserted  into  the  statute  in  1821,  and  have  since 
continued  there,  were  construed.    The  ques 
tion  in  that  case  was  whether  the  debtor  was  a. 
mechanic,  or  a  manufacturer;  whether  the  ar- 


NOTB.~For  some  other  oases  of  exemptions  from 
execution,  see  Watson  v.  Lederer  (Colo.)  1  L.  B.  ^. 
ttA,  and  fio(«;  Be  McMaous^s  Estate  (Oal.>  lOL.  R.  A. 
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667;  and  Consoltdated  Tank  Lioe  Oo.  v«  Hunt  (Ioira> 
1^  L.  R.  A.  476. 
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iideB  claimed  to  be  exempt  were  tools  or  ma- 
chinery.    The  work  carried  on  was  that  of 
making  spectacles.    It  was  held  that  the  arti- 
cles employed  were  DOt  exempt,  not  because 
spectacle- making  was  not  mechanical,  not  a 
trade,  but  because  the  facts  showed  that  the 
parties  -were  manufacturers,  and  '^that  they 
were  doI  spectacle  makers,  within  the  meaning 
of  the  statute."   The  court,  in  defining  "trade," 
said:     '*By  the  word  *trade,'  as  used  in  this 
statute,  we  suppose  is  meant  the  business  of  a 
mechanic,  strictly  speakinjE^,  as  the  business 
of  a  carpenter,  blacksmith,  silversmith,  prin- 
ter, or  the  like,  and  that  it  was  not  intended 
to  include  the  business  of  a  manufacturer,  any 
more  than  it  was  mtended  to  extend  to  the 
business  of  a  merchant  or  farmer."    It  is  evi- 
dent that  the  court  did  not  intend,  by  the  use 
of  such  language  as  we  have  quoted, — espe- 
cially when  used  for  the  purpose  and  in  the  con- 
nection in  which  it  appears,— to  g^ivc  a  strict 
or  narrow  meaning  to  the  word  '^mechanic/' 
but  only  to  show  that  distinction  to  which  we 
have  referred,  and  upc»n   which  the  decision 
rests.     Concerning  this  the  court  adds:  "If  it 
be  said    that   the  distinction   between  a  me- 
chanic and  a  manufacturer  is  not  as  precise  as 
is  desirable,  and  that  there  is  diflScuItv  in  de- 
termining to  which  class  certain  individuals 
belong,  especially  in  cases  where  men  are  en- 
gaged in  both  the  business  of  a  mechanic  as 
well  as  that  of  a  manufacturer,  the  answer  is, 
the  difficulty  is  not  in  the  distinction  itself, — 
that  seems  to  be  precise  enough, — but  it  is  in 
the  application  of  the  distinction  to  particular 
facta;  and  that  is  a  difficulty  common  to  the 
application  of  most  of  the  rules  of  law,  and  in 
doubtful  cases  it  can  only  be  solved  by  the 
finding  of  a  jury."    In  Seeley  y.  Qwillim,  sit- 
pra,  a  similar  question  as  to  the  distinction 
between  a  mechanic  and  a  manufacturer,  be- 
tween machinery  and  tools,  arose.   In  that  case 
it  appeared  that  a  debtor  carried  on  the  busi- 
ness of  bookbinding  and  manufacturing  blank- 
books;  working  himself,  and  employing  four 
hands.     Certain  of  the  articles  were  held  to  be 
exempt,  and  others  not.    The  rule  applied  is 
thus  stated:  "His  [the  debtor]  being  a  manu- 
facturer does  not   prevent   the  statute  from 
operating    to   exempt  the  implements  of  his 
trade,  so  far  as  they  are  used  by  him  in  person. 
On  the  other  hand,  the  fact  that  he  iscarrving 
on  a  trade  will  not  extend  the  provisions  of  the 
statute  to  articles  employed  by  him  as  a  menu- 1 
facturer  merely."    In  Emeoe  ▼.  Dunn,  ntpra,  I 
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it  was  held  thai  the  horses  and  carts  of  a  per- 
son engaged  in  the  business  of  carting  coal  are 
not  protected  from  attachment  as  tools  of  a. 
debtor's  trade.  This,  it  was  stated,  could  not 
"be  said  to  be  the  business  of  a  mechanic.' 
either  by  definitions  from  the  books  or  by  the- 
common  understanding  and  speech  of  men."^ 
Surely  this,  as  it  seems  to  us,  is  evident 
enough. 

The  rules   adopted— the   principles   estab- 
lished— by  the  cases  in  the  construction  of  thia 
statute  are  binding  upon  us  at  the  present  time. 
The  fact  that  the  language  in  question  has 
continued  unchanged  in  the  statute  for  three- 
quarters  of  a  century  indicates  conclusively 
that  such  language,  so  ]it)erally  construed  as  it 
has  been  by  the  courts,  declares  the  public 
policy  of  the  state  in  relation  to  the  matter. 
If  thfs  be  doubled,  the  remedy  of  those  who  thus 
question  lies  in  ao  appeal  to  that  body  which 
enacted,  and  has  been    content  to  continue, 
the  law.     We  think  that  to  such  avocations- 
as  those  of  carpenter,  blacksmith,  silversmith, 
printer,  bookbinder,  spectacle- maker,   which 
have  been  recognized  and  declared   by  this- 
court  to  be  trades, — so  clearly  as  not  to  require 
the  statement  of   any  reason  or  explanation 
why, — there  is  no  reason  why  the  avocation  of 
a  photographer  carried  on  as  it  was  by  Peters, 
as  stated  in  the  finding,  should  not  be  added. 
Certainly  he  was  not  a  "manufacturer,"  as 
that  word  has  been  defined  by  this  court.    If 
his  business,  carried  on  in  any  possible  wav, 
could  be  held  to  be  a  trade,  we  think  it  should 
be  so  held,  upon  the  facts  before  us.    He  de- 
pended, in  the  conduct  of  his  craft,  upon  the 
labor  of  his  hands.    It  does  not  appear,  nor, 
taking  judicial  notice  of  matters  in  the  realm 
of  common  observation  and  knowledge,  are- 
we  led  to  think,  that  he  required  for  his  work 
either  a  liberal  or  an  extensive  education.    In 
all  probability,  some,  at  least,  and  perhaps  all, 
of  the  other  avocations  referred  to  above  as- 
recognized  trades,  would  require  more  special 
knowledge,  apprenticeship,  and  training  for 
their  successful  exercise    than  this  work  of 
pbotogiaphy,  as  ordinarily   carried  on,  and 
presumably  in  this  case.     We  conclude,  there- 
fore, that  the  court  below  erred  in  holding  the* 
article  in  question  was  not  exempt. 

There  ii  error  in  the  judgment  complained  of^ 
and  it  is  reversed. 


The  other  Judges  concurred,  except 
ersley»  J.,  who  dissenta. 


vso 


DiSTBiCT  OF  Columbia  Coukt  of  Affbaia 


DISTRICT  OF  COLUMBIA   COURT  OP  APPEALa 


Mary  C.  McAFEE,  Admrx.,  etc.,  of  James 
McAfee,  Deceased,  Appt,, 

V, 

Frederick  W.  HUIDEKOPER  et  al„  Re- 
ceivers of  the  Ricbmood  &  Daoville  Rail- 
road Company. 

(....D.  C  App ) 

1*   The  act  of  crowing'  »  ear  platform 
frofli  one  car  to  another  while  tbe  train  is  in 


motion  Is  not  negligence  as  matter  of  law  In 
the  absence  of  any  rule  of  tbe  carrier  prohShltlBir 
it  or  any  attempt  to  prevent  paaaengeis  from  so 
doiag. 
2»  No  preenrnfition  of  negHgene^ 
arise  from  the  mere  fact  that  a  passenger 
injured  while  attempting  to  pan  from  one  car  to 
another  while  the  train  was  in  motion. 

(May  2U.  laoaj 

APPEAL  by  plaintiff  from  a  Judemeot  o' 
the  Supreme  Court  of   tbe   Dutrict    of 


NonL^ifsfflfffon^e  of  paaaenger  in  pasHng  from 
on€  ear  to  another. 

MoAfei  y.  HnxDBKOFBB  follows  the  rule  which 
has  been  adopted  by  the  great  weight  of  authority 
nipon  the  quMtion.  There  are  cases  ia  which  the 
'facts  show  that  the  attempt  to  cross  the  platform 
was  a  negligent  act,  and  perhaps  with  the  old  style 
platforms  and  couplings  it  might  be  considered 
negligence  to  attempt  to  pass  from  one  car  to  an- 
other at  any  time.  But  with  the  modern  machin- 
ery and  the  smoking  car  at  one  end  of  the  train 
and  a  dintog  car  perhaps  at  the  other  it  would 
hardly  seem  to  be  negligence  as  matter  of  law  to 
pasB  through  the  train,  even  though  they  are  not 
^estibuled. 

^  r  Jfie  general  rule. 

It  is  not  per  ee  negligence  for  a  person  to  attempt 
to' pass  from  one  car  to  another  when  the  train  is 
In  motion,  so  as  to  bar  bis  estate  from  recovery  in 
•case  be  is  killed  by  a  fall  from  a  platform  so  defect- 
ive as  to  show  gross  negligence  on  the  part  of  the 
carrier.  Louisville  &  N.  B.  Go.  v.  Berg,  17  Ky.  L. 
Rep.  1106. 

It  is  not  negligence  per  se  for  a  passenger  on  a 
rapidly  moving  train  to  pass  from  one  car  to  an- 
other in  search  of  a  seat.  Chesapeake  &  O.  B.  Co.  v. 
<aowes  (Va.)  24  8.  B.  888. 

It  is  not  per  ss  a  negligent  act  for  a  mother  to 
permit  her  boy  of  the  age  of  twelve  years  to  go 
from  one  car  to  anotner  of  a  moviog  train  for  the 
purpose  of  Unding  a  seat,  which  will  bar  a  recovery 
4n  case  he  is  injured  in  attempting  to  return  to  her 
after  tbe  train  has  stopped  at  a  statlOD.  Downs  v. 
T^ew  YorkaB.Co.47N.  y.88. 

A  person  on  an  excursion  train,  who  is  permitted 
t>y  the  conductor  to  go  through  the  train  to  sell 
tickets  to  persons  who  have  not  procured  them,  is 
not  guilty  of  negligence  in  attempting  to  return  to 
his  seat  when  he  is  through,  although  tbe  cars  are 
<in  motion  and  be  is  obliged  to  pass  across  a  run- 
ning board  on  tbe  outside  of  an  open  observation 
•car  to  reach  bfe  seat.  Dickinson  v.  Port  Huron  Sc 
N.  W.  R.  Co.  58  Mich.  48. 

Walking  over  a  train  of  flat  cars  while  tbe  same 
«re  in  motion,  or  even  stepping  from  one  of  such 
-cars  to  another  while  tbe  train  is  in  motion,  is  not 
negligence  per  se.  Atchison,  T.  &  8.  F.  B.  Co.  v. 
McCandliss,  88  Kan.  806. 

Removing  a  passenger  from  one  car  to  another 
of  a  rapidly  moving  train  is  not  negligence  per  se. 
Marquette  v.  Chicago  &  N.  W.  K.  Co.  88  Iowa,  56S. 
The  court  says  that  within  a  very  short  period 
there  have  been  such  wonderful  improvements  in 
the  platfonns  and  couplings  of  passenger  coaches 
«s  that  passengers  may  with  comparative  safety 
pass  from  one  car  to  tbe  other  on  the  fastest  trains 
of  the  country  while  in  motion.  It  cannot  be  true, 
therefore,  as  a  matter  of  fact,  that  to  pass  from 
one  car  to  another  while  the  train  is  in  motion  at 
the  usual  rate  of  speed  is  so  necetisarliy  danger- 
ous that  it  may  not  be  justitied  under  any  circum- 
stances. 

Tbe  question  is  for  tbe  Jury  whether  or  not  a  per- 
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son  on  an  excursion  train  is  negligent  in  attempt- 
ing to  go  mto  another  car  for  water  at  a  time  wben 
tbe  train  has  almost  stopped  at  a  station,  and  who 
is  thrown  between  tbe  cars  by  a  sudden  Jerk  of  tbe 
train  caused  by  an  attempt  to  get  it  nearer  a  safe 
stopping  place,  by  which  the  coupling  pin  is 
broken  and  the  cars  separate  so  that  he  falls  be- 
tween them.  Cotohett  v.  Savannah  &  T.  R.  Co.  64 
Ga.  687. 

It  Is  not  as  matter  of  law  negliaenoe  contritiat- 
ing  to  injury  from  an  electric  shock  caused  by  im- 
perfect insulation,  for  a  passenger  to  swing  round 
from  the  step  of  an  electric  street  car  to  that  of  a 
trailer,  when  tbe  railroad  company  has  no  rule 
prohibiting  it  and  allows  it  without  objection. 
Burt  ▼.  Douglas  County  Street  R.  Co.  88  Wis.2a>,  IB 
L.  R.  A.  479. 

In  Willis  V.  Long  Island  R.  Co.  84  N.  Y.  6701  Af- 
Arming  82  Barb.  8B8,  where  tbe  plalntUf  was  in- 
jured while  standing  on  the  pint  form  when  all  tbe 
seats  within  tbe  oar  were  full,  tbe  court  says  it  is  not 
tbe  duty  of  passengers  to  pass  from  one  car  to  an- 
other in  search  of  seats  while  the  car  is  in  rapid 
motion. 

But  in  Louisiana  It  is  held  that  it  is  neg-ligenos 
for  a  passenger  to  attempt,  without  inducement  or 
invitation  or  neoessity,  to  pass  from  one  car  to  an- 
other when  the  train  is  in  motion,  and  if  he  ia 
thrown  from  tbe  platform  be  cannot  recover 
against  the  carrier.  Bemiss  v.  New  Orleans  Qty  A 
L.  R.  Co.  47  La.  Ann.  167L 

Passenger  oMmmee  incidental  rCsiai. 

It  is  not  an  act  of  negligence  for  a  passenger  to 
pass  from  one  car  to  another  while  in  motion,  but 
he  assumes  the  risk  mcideot  to  such  unoertaklnr 
from  ordinarv  causes.  Sickles  v.  Missouri,  K.  ft  T. 
R.  Co.  (Tex.)  36  8.  W.  493. 

A  passenger  in  going  from  the  smoking  car  back 
to  his  place  in  the  passenger  car  only  assumes  the 
ordinary  risks  incident  to  such  action  on  his  part, 
and  may  recover  in  case  be  is  Injured  by  f  al*ma  be- 
tween the  cars  in  consequence  of  their  sepaiatiog 
while  he  is  stepping  from  one  to  the  other  by  rea- 
son of  a  defective  coupling,  which  the  carrier  has 
negligently  left  in  tbe  train.  Costikyan  ▼•  Rome, 
W.  ft  O.  R.  Co.  68  Hun,  660. 

Where  a  passenger  took  a  wrouBr  train  and  was 
told  by  the  conductor  that  if  he  took  one  of  tbe 
two  rear  cars  he  would  be  returned  to  his  station, 
and  he  immediately  started  for  them  but  was 
thrown  from  the  platform  by  a  lurch  of  the  train 
upon  meeting  a  passenger  there,  the  court  held 
that  the  statement  of  the  conductor  did  not  Justify 
the  attempt  to  make  the  change  of  cars  while  the 
train  was  in  motion  at  the  risk  of  tho  com  pan  j.  lo 
going  from  one  car  to  another  of  a  rapidly  moving 
train  merejv  for  bis  own  convenience  the  plaintiff 
took  upon  himself  the  risk  of  all  accidents  not  re- 
sulting from  any  negligence  on  the  part  of  tbe  de> 
fendant.  And  since  theevldence  failed  to  show  any 
negligence  on  the  part  of  defendant  which  caused 
the  accident  tbe  plaintilT  was  not  permitted  to 
cover.   Stewart  v.  Boston  ft  P.  R.  Go.  140 
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<k>1ainbla  !ii  favor  of  defendaDU  In  an  action 
t>Tought  to  recover  damages  for  the  death  of 
platDtifTs  intestate  which  was  alleered  to  have 
oeen  caused  by  defendant's  negligence.    EU- 

The  facts  are  stated  in  the  opinion. 

Mr.  Westel  Willouehby^  for  appellant. 

Meurs.  Leslie  Ry^an  and  John  P. 
Shepperd*  for  appellees: 

The  burden  was  on  plaintiff  to  prove  that 
the  receivers  were  operating  the  train  oo  the 
morning  of  September  21,  1892. 

Negligence  of  defendants  mast  be  proved  in 
an  action  like  this. 

Parrott  v.  WdU  {"The  Nitroglycerine  Caei\ 


82  U.  8.  16  Wall.  S24, 21  L.  ed.  206;  Bvitt<m  v. 
¥Hnk^  51  Conn.  842,  50  Am.  Rep.  24;  Dda- 
ioare,  U  A  W.  R,  Oo.  v.  Napheyi.  90  Pa.  185; 
Mynning  Y.Detroit,  L.dkK R.  Go.  59  Mich.  257. 

The  estimate  of  a  witness,  especially  of  a 
nonexpert,  of  the  rate  of  a  moving  railway 
train,  is  veir  unsatisfactory  proof,  and  should 
be  received,  with  great  caution.  If  the  re$ 
geetm  renders  it  impossible,  or  even  highly  im- 
probable, that  the  estimate  can  be  correct,  it 
should  be  rejected. 

Boppe  V.  Cfiicago,  Jf  dk  8t.  P.  R.  Co.  61 
Wis.  857. 

The  mere  fact  that  the  accident  occurred 
does  not  raise  a  presumption  of  negligence. 


A  peiBOQ  does  not  in  ffoioff  through  a  train  Id 
search  of  a  seat  takA  the  risk  of  a  oolllalon  with  a 
iooomotlve  eoffine  on  another  train,  so  as  to  pre- 
vent bis  recovery  in  case  the  collision  occurs  and 
tke  la  injured  while  on  the  platform  of  a  car.  De- 
-vnre  V.  Boston  &  IL  B.  Ck>.  148  Mass.  846,  2  L.  B.  A. 
108. 

Obedience  of  imArvAiixyne, 

It  is  not  neflriigenoe  as  matter  of  law  for  a  passen- 

-.flrer  to  follow  the  directions  of  an  officer  of  the 

•career  and  pass  from  one  car  to  another  of  a  train 
-for  the  purpose  of  flndlnff  a  seat  while  the  train  is 
in  motion.  Mclntyre  v.  New  York  G.  B.  Co.  87  N* 
T.  287.  Afflrmloff  48  Barb.  682. 

If  the  conductor  tells  a  passenger  to  ro  forward 
into  another  car  to  And  a  Eeat,  he  Is  not  guilty  of 

•oontrlbatory  negligence  In  attempting  to  obey  so 
that  he  cannot  recover  for  injuries  received  by 
"being  Jostled  olfthe  platform  by  the  brakeman. 
liOuisviUe  ft  N.  B.  Oo.  v.  Kelly,  82  Ind.  871, 47  Am. 
£ep.  149. 

It  is  not  contributory  negligence  per  S0  for  a 
'inan  accustomed  to  railway  travel  to  attempt  to 
\mm  from  a  passenger  coach  to  a  baggage  car  while 
^he  train  is  moving  less  than  4  miles  an  hour,  if 

^fter  signal  for  the  station  is  given  the  conductor 
tells  him  that  the  train  will  not  have  time  to  stop, 
«nd  directs  him  to  hasten  to  the  baggage  car  in 

-order  to  get  certain  goods  preparatory  to  getting 
off  the  train.    Davis  v.  Louisville,  N.  O.  &  T.  B.  Co. 

^68  Miss.  136. 

If  a  passenger  on  entering  a  train  finds  it  full, 

-and  the  conductor  announces  that  another  coach 
has  t)een  added  in  front  into  which  passengers 
must  go,  and  upon  going  to  the  door  finds  the 

-coach  there  apparently  ready  for  passenfrers,  he  Is 
not  guilty  of  negligence  in  attempting  io  step  from 
one  platform  to  the  other,  so  that  be  cannot  re- 
cover in  case  the  cars  aresuddenly  Jerked  apart  and 
he  falls  berwefm  them.  Hannibal  ft  St.  J.  B.  Co. 
T.  Martin,  111  Hi.  219. 

Where  plaintiff  upon  taking  defendant*!  train 
found  all  the  seats  full,  whereupon  the  conductor 
■announced  that  another  car  would  be  added  to  the 
train,  which  was  done,  and  then  the  conductor 
•called  out,  '*AU  aboard,**  whereupon  plainiiff  at- 
tempted to  pass  from  one  car  to  another,  and  it 
was  dark  and  the  can  had  failed  to  lock  so  that 
they  had  parted  some  distance  after  contact,  and 
the  plaintiff  fell  between  them  and  was  injured,  the 

-court  held  that  the  question  of  negligence  and  con- 

-tributory  negligence  was  for  the  iury.  Lent  v. 
New  York  a  ft  H.  &  B.  Co.  120  N.  Y.  407,  Affirming 
22  Jones  ft  B.  817. 

FestfZmJed  irairvi. 

Where  a  passenger  in  the  rear  oar  of  a  vestibule 
•train,  desiring  to  go  forward  into  another  car  in 
"the  night,  left  the  door  open  to  guide  him  on  his 
cetum,  and  in  attempting  to  return  mistook  a 
<llgbt  from  a  window  for  the  light  which  he  sup- 


posed would  shine  from  the  door,  and  in  going 
toward  it  walked  out  of  the  outside  door,  which 
had  been  negUgently  left  open,  and  was  injured, 
the  court  held  that  it  was  error  to  sustain  a  de- 
murrer to  the  declaration.  The  court  said  the 
defendant  was  under  no  obligation  to  provide  vea- 
tibuled  trains  for  its  pasHengers,  but  having  done 
so  it  was  its  duty  to  maintain  them  In  a  reasonably 
safe  condition.  The  presence  of  such  an  appliance 
on  the  train  is  a  proclamation  by  the  carrier  that  it 
has  provided  passengers  a  safe  means  of  passing 
from  one  car  to  another  and  an  invitation  for  them 
to  use  it  as  their  convenience  or  necessity  may  re- 
quire. Whether,  having  provided  it,  it  was  negli- 
gence to  leave  it  without  light,  and  to  leave  the 
outside  door  open  without  guard,  was  a  question 
for  the  Jury.  On  the  other  hand,  the  act  of  tiie 
passenger  in  leaving  the  door  open  to  light  him  on 
his  return  was  an  act  of  care  and  not  negligence* 
and  the  optical  ilhisloo  of  the  light  from  the  win- 
dow, and  not  his  n^llgence,  caused  the  accident. 
Bronson  v.  Oakes,  70  Fed.  Bep.  784. 

i^TegCigefiee  In  /oet* 

Where  the  train  is  going  40  miles  an  hour,  and 
the  platforms  are  old-fashioned  so  that  the  cars  are 
one  moment  dose  together  and  the  next  moment 
2  or  8  feet  apart,  it  is  negligence  for  an  inexperi- . 
enced  traveler  to  attempt  of  bis  own  motion  to  paai 
from  one  car  to  another,  but  if  he  is  directed  to  do 
so  by  the  conductor  the  question  of  negligence  is 
one  for  the  Jury.  Cleveland,  C.  CL  ft  L  B.  Co.  v. 
Hanson,  80  Ohio  St.  45L 

A  lame  passenger  who,  while  the  train  is  standing 
still,  attempts  to  cross  from  one  car  to  another  for 
the  purpose  of  finding  his  seat,  is  guilty  of  negli- 
gence in  stepping  on  the  buffers,  so  that  she  cannot 
recover  for  the  injury  in  case  the  train  at  that 
moment  starts  with  a  Jerk  and  her  foot  slips  be- 
tween the  buffers  and  is  crushed.  Snowden  v.  Bos- 
ton ft  M.  R.  Co.  151  Mass.  220. 

In  State  v.  Maine  C.  B.  Co.  81  Me.  84,  where  the 
action  was  for  the  death  of  a  person  found  dead  on 
the  track,  who  when  last  seen  was  going  through 
a  car  toward  the  end  of  the  train,  the  court  says: 
*'  We  think  it  some  evidence  of  carelessness  on  the 
part  of  the  deceased  that  he  was  rambling  through 
the  cars  on  such  an  occasion,  in  a  dark  night  when 
the  train  was  running  swiftly,  on  a  road  having 
frequent  and  sharp  curves,  unless  there  be  some 
excuse  or  Justification  for  it  more  than  mere  rest- 
lessness or  curiosity.** 

A  person  on  a  train  who  goes  to  the  engine  to 
get  water,  and  is  injured  by  falling  between  the 
tender  and  the  coach  in  attempting  to  return,  is 
guilty  of  such  negligence  that  he  cannot  recover 
for  the  injury,  although  his  fall  was  caused  by  the 
sudden  putting  on  of  the  air  brakes,  and  the  fact 
that  a  hand  brake  on  the  coach,  which  he  relied  on 
to  aid  his  passage  was  loose  and  turned  in  bis  grasp 
■o  that  he  lost  his  balance.  McDaniel  v.  Highland 
Ave.  ft  &  B.  Co.  90  Ala.  64.  H.  P.  F. 
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BtaU  ▼.  BalHmore  d  0.  R,  Ch.  58  Md.  221; 
Eolbrook  v.  Utiea  d  8.  B.  Co,  12  N.  Y.  286,  64 
Am.  Dec.  502:  Barnard  v.  Philadelphia  B,  Co. 
60  Md.  555;  Blanehettev.  Border  City  Mfg.  Co. 
143  Mass.  21;  Hvff  v.  Austin,  46  Ohio  St.  886; 
Eaet  Tennessee,  V.  d  0.  B.  Co.  v.  Steneart,  18 
Lea,  482;  Louisville  db  N.  B,  Co.  y.  Allen,  78 
Ala.  494. 

The  only  exception  to  tbe  rule  that  do  Deg- 
Yigence  is  presumed  from  tbe  mere  fact  of 
ac  cident  is,  as  said  by  tbe  court  in  Briggs  v. 
Oliver,  4  Hurlst.  &  C.  408,  where  the  accident 
grows  out  of  or  arises  by  reason  of  some  defect 
or  accident  to  the  thing  itself,  which  is  shown 
to  be  managed  bv  the  defendants,  or  an  acci- 
dent* which  would  not  have  happened  in  the 
ordinary  course  of  human  events. 

Byrne  v.  jfl^rffe,  2  Hurlst.  &  C.  722:  Kearney 
▼.  London,  B  dt  8,  C.  B.  Co,h.ILb Q.  B.  411; 
Bose  Y.  Stephens  db  C  Transp.  Co,  20  Blatchf. 
411. 

No  rate  of  speed  is  as  a  matter  of  law  negli- 
gence j^rie.  . 

Stevart  ▼.  Boston  dk  P.  B.  Co.  146  Mass.  605; 
Thompson  ▼.  Duncan,  76  Ala.  884;  WaUaee  v. 
at.  Uuis,  I.  M.  dh8,B.  Co.  74  Mo.  594. 

Passing  from  car  to  car  while  a  train  ismoy- 
ing  rapidly  is  negligence  perse. 

Hutchinson,  Carrl  649. 

In  the  discharge  of  bis  duty  it  is  the  province 
of  the  court,  either  before  or  after  verdict,  to 
decided  whether  the  plaintiff  has  given  evi- 
dence sufficient  to  support  or  Justify  a  verdict 
in  his  favor,  not  whether  on  all  the  eyidence 
the  preponderating  weight  is  in  bis  fayor;  that 
is  for  the  jury.  But,  conceding  to  all  the  evi- 
dence, the  greatest  probative  force  to  which, 
according  to  tbe  law  of  evidence,  it  is  justly 
entitled,  is  it  sufficient  to  justify  a  verdict? 

PleasanU  v.  Fant,  89  U.  S.  22  Wall.  116,  22 
L.  ed.  780;  Washington  dkQ.B.  Co.  y.  Tobn- 
ner  (**  Washington  db  O.  B,  Co.  y.  Uaimon*s 
Exr:\  147  U.  S.  571,  87  L.  ed.  284;  Metropoli- 
tan B.  Co.  y.  Snashall,  3  App.  D.  C.  420. 

An  intimation,  or  even  direction,  to  a  pass- 
enger to  occupy  a  position  of  danger  will  not 
render  the  railroad  company  liable  for  injuries 
resulting  therefrom  if  the  danger  was  so 
obvious  that  a  reasonable  man  would  not  have 
obeyed  or  accepted  the  invitation. 

Baltimore  dk  P.  B.  Co.  y.  Jones,  95  U.  8. 489, 
24  L.  ed.  506;  Hazard  y.  Chicago,  B.  dk  Q.  B. 
Co.  1  Biss.  508:  Chicago  db  A.  B.  Co.  v.  Ban- 
dolph,  58  111.  510,  5  Am.  Rep.  60;  8outhitestern 
B.  Co.  y.  8ingUton,  67  Ga.  807;  South  dt  North 
Ala.  B.  Co.  y.  Se/taufler,  75  Ala.  186. 

Shepardt  J.,  delivered  the  opinion  of  the 
court: 

Tried  by  the  rule  laid  down  in  Adams  y. 
Washington  dk  0.  B.  Co.  (D.  C.  App.)  24  Wash. 
L.  Rep.  864,  the  judgment  appealed  from  in 
this  case  must  be  reversed  for  error  in  the  in- 
struction to  the  Jury  to  return  a  verdict  for  the 
defendant. 

The  appellant's  intestate  was  not  riding  on 
the  platform  of  a  cable  car,  as  Adams  was;  but 
was  passing  from  one  car  to  another  on  de- 
fendants' road  in  a  train  propelled  by  steam. 
He  had  purchased  his  ticket  and  entered  the 
ear  with  his  wife,  at  his  home  station  in  Vir- 
ginia, on  his  way  to  Washington.  There  was 
no  vacant  seat  for  him  in  the  car  in  which  his 
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wife  procured  a  seat,  and  be  went  to  the  smok- 
ing car.  There  he  remained  smokiniE  and 
talking  to  others  until  the  train  approached 
the  *'Cong  Bridge."  He  got  up  to  leave  tbe 
smoking  car,  saying  that  he  would  go  forward 
to  his  wife  before  reaching  the  station,  as  she 
might  otherwise  become  separated  from  him 
in  the  crowd,  which  was  great.  When  last 
seen  he  was  on  the  platform  with  one  hand 
holding  his  hat,  and  the  other  probably  holding 
the  knob  of  the  car  door.  According  to  some 
of  the  witnesses,  the  train  was  running  at  & 
very  high  rate  of  sp^d;  others  estimating  the 
speed  at  from  20  miles  to  25  miles  an  hour. 

As  intestate  reached  the  platform,  the  train 
turned  a  sharp  curve  and  the  lurch  of  the  car 
threw  him  therefrom  with  great  yiolence. 
His  body  struck  the  ground  13  feet  from  the 
track,  broke  through  a  railing,  and  stopped 
rolling  at  a  point  87  feet  from  the  track.  He- 
was  unconscious  when  the  first  witness  reached 
him,  and  died  very  soon  afterwards.  Several 
passengers  familiar  with  the  road  testified  that 
the  lurching  or  swaying  of  the  train  in  turning 
the  curve  on  that  occasion  was  violent  and  ex- 
traordinary. There  were  exclamations  of  sur- 
prise and,  alarm  among  the  passengers  in  the 
car  when  it  occurred.  Passengers  sitting  on 
seats  were  almost  thrown  from  them,  and 
others  who  sat  on  the  arms  of  seats,  because 
there  wete  no  others,  owing  to  tbe  crowded 
condition  of  the  car,  were  thrown  violently 
across  the  aisle. 

Another  witness  testified  that  about  six  day» 
before  the  accident  he  had  noticed,  in  passioi: 
over  this  curve  a  depression  in  the  track  cauised 
as  he  thought  by  a  "floating  tie."    He  said: 
*'A  tie  was  loose,  or  two  or  more  ties  were 
loose,  and  as  tbe  train  passed  oyer  tbem,  it 
caused  tbe  ties  to  sink  and  the  train  and  car» 
to  sway  at  that  point."    This  eyidence  was  ad- 
mitted without  objection  at  the  time,  but  it  i» 
now  insisted  that  it  ought  not  to  be  considered 
because  its  introduction  is  not  warranted  by 
the  allegations  of  negligence  in  tbe  declaration. 
Into  that  point  it  is  unnecessary  now  to  in- 
quire.   If  the  declaration  is  in  fact  insufficient,, 
or  if  there  is  any  doubt  on  that  point,  it  caa 
and  ought  1o  be  amended  before  another  trial. 
Had  this  objection  been  made  at  the  trial,  tbe 
defect  of  allegation,  if  it  exists,  might  have 
been  cured  in  time  to  prevent  injury.     As  the 
case  was  decided  upon  theequiyalent  of  a  de- 
murrer to  the  plaiutiff's  evidence  as  a  whole, 
it  would  be  unjust  and  unreasonable  now  to 
deprive  the  appellant  of  tbe  benefit  of  this  evi- 
dence in  the  consideration  of  the  case  as  it 
stands. 

We  have  heretofore  held  that  merely  riding 
upon  the  platTorm  of  a  horse  or  cable  car  is 
not  negligence  per  se.  Metropolitan  B.  Co.  v. 
Snashall,  8  App.  D.  C.  420,  423;  Adams  v. 
Washington  db  0.  B.  Q>.  supra. 

Whether  riding  upon  the  platform  of  a  car 
or  steam  railway  would  or  would  not,  under 
any  circumstances,  amount  to  negligence  in 
law,  is  a  question  that  we  need  not  now  de- 
cide. The  intestate  was  not  riding  upon  tbe 
platform  of  the  cor.  He  was  in  the  act  of 
crossing  the  platform  on  his  way  from  the 
smoking  car  to  tl.at  m  which  his  wife  was 
seated.  His  motive  is  not  material  There 
was  no  rule  of  the  defendant  prohibiting  iud» 
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pasriDg  from  car  to  car,  and  there  had  been  no 
attempt,  by  locking  the  doors  or  otherwise,  to 
prevent  paasc^ngera  from  ao  doing. 

Railway  companies  have  smoking,  sleeping, 
and  dining  cars  attached  to  their  trains  for  the 
coDvenienoe  and  accommodation  of  passengers. 
Passengers  often  go,  without  objection,  to  the 
former,  and  are  often  invited  to  go  to  the  latter, 
whilst  the  train  is  in  rapid  motion.  Accidents 
rarely  happen  In  passing  from  car  to  car, 
though  the  act  may  be  necessarily  attended 
with  more  or  less  risk  all  the  times.  Uoder 
all  the  circumstaDces,  we  think  it  would  be 
UD reasonable  to  hold  that  the  passing  from  one 
car  to  another,  save  under  peculiar  and  ezcep- 
tioDal  circumstances,  would  be  negligence  as 
a  matter  of  law.  The  most  that  can  with  rea- 
son be  said  is,  that  the  passenger  who  passes 
from  car  to  car  under  oitlinarv  circumstances, 
when  the  car  ia  in  motion,  takes  the  ordinary 


risk  that  may  attend  the  act;  and  if  hurt  in  so 
doing,  he  must  show,  in  order  to  recover,  that 
his  injury  resulted  from  some  act  of  negligence 
on  the  part  of  the  defendant. 

This  is  all  that  is  decided  in  the  case,  much 
relied  on  by  the  appellee,  of  Stewart  y.  Boston 
db  P.  B.  Co,  146  Mass.  605.  No  presumption 
of  negligence  can  arise  from  the  mere  receipt 
of  injury  under  such  circumstances. 

The  evidence  in  respect  of  the  operation  of 
the  train  by  the  appellees  as  receivers  of  the 
Richmond  &  Danville  Railroad  Company  is 
not  as  strong  as  it  might  have  been;  but  it  was 
sufficient  to  go  to  the  jury  oo  that  point,  and 
the  direction  to  the  Jury  cannot  be  sustained 
on  that  ground. 

For  the  error  pointed  out,  the  judgment  muel 
be  reversed,  with  costs  to  the  appellant,  and  a 
new  trial  awarded. 


PENNSYLVANIA  SUPREME  COURT. 


J.  L.  BROWN 
o. 

William  H.  PETTIT  et  al,,  Admrs..  etc.,  of 
John  S.  Davis,  Deceased,  et  al.^  Appte, 

an  Pa.  17J 

The  lnd<wfeinent  of  m  llmi  name  on  » 
note  to  the  ttrm  from  one  partner,  made  in  bis 
bandwritiQgr.  and  his  disoount  of  the  note  to  his 
own  credit  at  a  bank,  are  safScieot  to  put  the 
iHinker  upon  inquiry  and  prevent  him  from  be- 
ing a  bona  flde  bolder,  if  the  indorsement  was  un- 
authorized* 

(October  fi.  18M.) 

APPEAL  by  the  administrators  of  John  8. 
Davis,  deceased,  from  a  ludgment  of  the 
Court  of  Common  Pleas  for  McKean  County 
io  favor  of  plaintiff  in  an  action  brought  to  re- 
cover the  amount  alleged  to  be  due  on  a  prom- 
iwory  note,     Betersed. 

Webb  Evans  and  John  8.  Davis  were  part- 
ners io  business.  Evans  borrowed  monev  of 
plaintiff,  a  banker,  upon  a  note  in  the  folfow- 
iog  form: 

Four  months  after  date  I  promise  to  pay  to 
the  order  of  Davis  &  Evans  $1,250  at  the  bank- 
ing bouse  of  J.  L.  Brown,  Wilcox,  Pa.,  with- 
out defalcation.     Value  received. 

Webb  Evans. 

He  indorsed  the  note  **Davis  &  Evans"  and 
Joshua  Davis  stated  that  the  money  was  for 
the  benefit  of  the  firm,  but  had  the  money 
placed  to  his  individual  account.  No  part  of 
the  money  was  used  in  the  partnership  busi- 
ness. Davis  was  wholly  ignorant  of  the  trans- 
action. 

Further  facta  are  stated  in  the  opinion. 
Meure.  W.  P.  Weston.  Bouton  &  Oal- 
^^p*  and  J.  M*  McClare»  for  appellants: 


The  circumstances  were  such  as  to  invite  in- 
quiry, and  the  appellee  having  failed  to  inquire, 
bad  faith  on  his  part  is  to  be  implied,  and  his 
claim  to  be  a  bona  fide  holder  thereby  defeated. 

Smith  V.  Harlow,  64  Me.  510;  2  Randolph, 
Com.  Paper.  999;  Merritt  v.  Northern  R.  Co. 
12  Barb.  605;  Tanner  v.  HaU.  1  Pa.  417;  Hen- 
drie  v.  Berkowitz,  87  Cal.  118;  Wood's  Byles. 
Sais  &  Notes,  101.  note  5;  New  York  Firemen 
Ins,  Co.  V.  Bennett,  5  Conn.  574;  MiUer  v.  Con- 
eolidation  Bank,  48  Pa.  514.  ^  Am.  Dec.  475; 
Haldeman  ▼.  Bank  of  Middletown,  28  Pa.  440. 
70  Am.  Dec.  142;  Central  Nat.  Bank  v.  Frye, 
148  Mass.  498. 

Meeere.  William  Wallace  Brown,  T.  A, 
Lamb,  A«  P.  Huey*  and  F.  P.  Sehoon- 
maker*  for  appellee; 

The  plaintiff  is  a  bona  fide  holder  of  a  nego- 
tiable note  for  value  before  maturity,  and  the 
only  ihiDg  that  can  defeat  his  recovery  will  be 
bad  faith  on  his  part,  and  the  burden  to  prove 
this  bad  faith  is  oo  the  defendants.  Even 
though  it  should  be  shown  that  the  plaintiff 
took  the  note  under  circumstances  which  ought 
to  have  excited  the  suspicion  of  a  prudent  man» 
it  would  not  preveot  recovery. 

Phelan  v.  Moss,  67  Pa.  69,  6  Am.  Rep.  402; 
McSparran  v.  Ne^ley,  91  Pa.  17;  SecoTid  Nat. 
Bank  v.  Morgan,  166  Pa.  199;  Richards  v.  Mon- 
roe, 86  Iowa,  859;  Kitchen  v.  Loudenbaek,  48 
Ohio  St .  177;  Breekenridge  ▼.  Letoie,  84  Me.  349; 
Farrell  v.  Lovett.  68  Me.  826,  28  Am.  Rep.  59. 

Where  an  individual  was  a  member  of  two 
firms,  and  drew  a  promissory  note  to  himself, 
signed  it  with  the  name  of  one  firm,  and  indorsed 
it  with  the  name  of  the  other  firm,  it  will  not 
present  such  a  case  as  would  compel  the  plain- 
tiff, a  holder  for  value  before  maturitv,  to 
prove  the  assent  of  the  partners  to  such  in- 
dorsement, or  that  the  proceeds  were  applied 
to  the  benefit  of  the  firm. 

Ihmeen  v.  Negley,  25  Pa.  297. 


Kon.— ifor  the  effect  of  ciroumstanoes  to  pot 
a  puT^aser  of  negotiable  paper  upon  Inqutry,  see 
w  National  Park  Bank  v.  German-American 
WL.R.A. 


Mut  Warehouse  &  8. 00.  (N.  T.)  5  L.  R.  A.  678;  also 
Canajoharle  Nat.  Bank  y.  IHefeodorf  (S,  T.)  10  L. 
B.  A.  676,  and  other  cases  In  note. 
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The  fact  tbat  the  note  and  the  indoTgement 
are  all  Id  the  hand  writing  of  the  defendant, 
Webb  Eyans,  is  not  such  an  indication  of  bad 
faith  as  appellants  seem  to  thinks  as  would 
make  it  the  duty  of  the  bank  discounting  it  to 
inquire  into  his  authority  for  his  act. 

Ibid.;  Miller  y.  Comolidation  Bank,  48  Pa. 
614,  88  Am.  Dec  475. 

In  Haldeman  y.  Bank  of  MiddUtown  the 
court  said  that  the  draft  was  discounted  upon 
the  request  of  Haldeman  and  the  proceeds  paid 
to  him  is  entirely  immaterial. 

Ex  parte  Bonbonue,  8  Yes.  Jr.  542;  Tanner 
▼.  HaU,  1  Pa.  417. 

Where  an  executor  pledges  the  stock  of  his 
estate  for  a  loan  which  he  alleges  is  for  the 
benefit  of  his  estate,  but  the  proceeds  of  which 
are  placed  by  the  bank  to  his  individual  credit 
and  appropriated  by  him  to  his  own  use,  the 
estate  could  not  recoyer  the  stock  from  the 
bank. 

1  Cook,  Stock  &  Stockholders,  442;  Ooodmn 
y.  American  Nat  Bank^  48  Conn.  550. 

The  form  of  the  note  is  not  such  tbat  bad 
faith  is  applied  upon  the  part  of  the  plaintiff. 

Moorehead  y.  Gilmore,  77  Pa.  118,  18  Am. 
Rep.  486;  PotU  y.  Taylor,  140  Pa.  601. 

Chreen*  J.,  deliyered  the  opinion  of  the 
court: 

In  this  case  the  undisputed  facts  were  that 
Webb  Eyans  was  the  maker  of  the  note  in  his 
own  name,  made  it  payable  to  the  order  of  his 
firm,  Davis  &  Evans,  indorsed  the  name  of  the 
firm  on  the  note,  and  requested  the  plaintiff  to 
place  the  proceeds  of  the  discount  to  his  per- 
sonal credit  on  the  books  of  the  bank.  As 
between  Webb  Eyans  and  the  firm  of  Dayis  & 
Eyans,  on  the  face  of  the  paper,  disregarding 
the  forged  indorsement  of  Joshua  Dayis,  the 
proceeds  of  the  discount  should  have  been 
placed  to  the  credit  of  Dayis  &  Eyans.  That 
firm,  as  well  as  Webb  Eyans,  had  an  account 
on  the  bookft  of  the  bank,  and,  in  ordinary 
course,  should  haye  had  credit  for  the  pro- 
ceeds. Had  Webb  Eyans  indorsed  the  note  in 
his  own  name  after  the  indorsement  of  Dayis 
<&  Eyans,  then  the  face  of  the  paper  would 
have  presented  an  apparent  title  in  Webb 
Eyans,  and  in  its  ordinary  commercial  aspect 
the  paper,  with  the  personal  request  of  Webb 
Eyans  to  haye  the  proceeds  placed  to  his  credit, 
would  not  have  been  out  of  the  usual  course. 
But,  with  the  apparent  title  to  the  note  being 
in  Dayis  &  Evans,  a  request  by  the  maker  to 
haye  the  proceeds  placed  to  his  individual 
credit  was  out  of  the  usual  course:  and  we 
think,  under  the  authorities,  the  bank  became 
subject  to  a  duty  of  inquiry.  It  seems  to  us  that 
these  facts  bring  the  case  within  the  ruling  in 
Cooper  y.  AfeClurkan,  22  Pa.  80,  and  Tanner 
y.  Hall,  1  Pa.  417,  and  distinguish  it  from  the 
other  cases  cited  for  the  appellee.  In  Cooper 
y.  McClurkan  the  facts  are  briefly  stated  in  the 
opinion  thus:  ** McClurkan  &  Fleming  were 
partners  in  trade,  and  Fleming  drew  a  bill  of 
exchange  in  the  partnership  on  himself,  and 
negotiated  it  to  the  plaintiff:  and  now,  in  a 
suit  upon  it,  McClurkan  defends  on  the  ground 
that  it  was  not  a  partnership  transaction.  This 
appears  to  be  well  taken,  for  the  case,  without 
other  eyidence,  stands  Just  as  if  Fleminir  had 
giyen  the  indorsement  of  his  partnership  on 

U  L.  R.  A. 


his  own  note  as  security  for  his  own  debt,  which 
be  could  not  do.  1  Pa.  417."  This  ia  preciaelj 
what  was  done  by  Webb  Eyans.  He  gave  his 
own  note  to  his  firm  for  the  amount  of  the 
note.  He  then  indorsed  the  firm  name  on  the 
note,  and  therefore  pledged  the  liability  of 
the  firm  for  his  own  debt,  and  this  he  coold 
not  do.  The  proper  thing  for  him  to  do,  in 
ordinary  commercial  usage,  would  haye  been 
to  deposit  the  note,  or  its  proceeds  if  dis- 
counted, to  the  credit  of  the  firm.  When  he 
did  not  do  that,  he  departed  from  the  usual 
course,  in  requesting  the  bank  to  place  the 
proceeds  to  the  credit  of  his  private  account, 
and  thereby  made  a  manifest  misappropriation 
of  the  firm's  money  to  his  own  use.  The 
responsibility  of  the  bank,  in  such  circum- 
stances, is  thus  shown  in  the  opinion  of  Lowrie. 
J.,  in  the  case  Just  cited.  He  says:  '*The 
plaintiff  savs  he  is  a  bona  fide  holder  without 
notice  of  the  character  of  the  paper.  Is  he 
without  notice?  He  is  not  if  the  proper 
inquiries  usually  made  by  a  prudent  man  would 
haye  led  him  to  the  knowledge  of  the  fact  that 
the  acceptor  or  principal  debtor  had  himself 
drawn  the  bill,  or,  in  other  words,  made  the 
contract  that  is  intended  to  pledge  the  partner- 
ship as  security  for  himself.  Common  pru- 
dence demanded  that  the  authenticity  of  the 
signature  of  the  drawers  should  be  ascer- 
tained and  this  led  directly  to  the  fact  that  it 
was  made  by  Fleming  himself,  and  common 
sense  would  indicate  that  Fleming  had  no 
right  to  bind  his  partner  as  his  surety.  It  is 
urged  that,  in  borrowing  money,  copartners 
may  give  to  their  negotiable  paper  what  form 
thev  please,  and  that  therefore  they  ought  to 
be  liable  here  notwithstanding  the  form.  The 
premise  is  true,  but  the  conclusion  needs,  for 
its  support,  the  proof  that  the  copartners  did 
borrow  the  money.  If  they  did,  then  Flem- 
ing is  an  accommodation  acceptor,  and  the 
drawers  are  bound  as  the  real  debtors.  With- 
out this  proof  we  must  take  the  apparent  trans- 
action to  be  the  true  one,  and  regard  Fleming 
as  borrowing  money  for  himself,  and  attempt- 
ing to  pledge  his  partner  as  his  surety;  that  is, 
we  must  decide  the  case  according  to  the  eyi- 
dence." Every  word  of  this  is  directly  appli- 
cable to  the  case  at  bar,  only  with  increased 
force,  because  here  the  paper  was  the  direct 
obligation  of  Webb  Evans  alone  to  his  firm, 
and  was  palpable  notice  to  the  bank  tbat  it 
was  his  priyate  debt  to  his  firm.  When  he 
indorsed  the  firm's  name,  and  asked  the  tianker 
neyertheless  to  place  the  proceeds  to  his  indi* 
yidual  cr^it,  it  was  a  direct  and  immediate 
application,  with  the  knowledge  and  consent 
of  the  banker,  of  the  firm's  money  to  the  per- 
sonal use  of  the  maker. 

Tanner  v.  EaU,  1  Pa.  417,  is  in  the  same 
line.  We  held  there  that  an  indorsement  by 
a  partner  of  bis  separate  accommodation  note 
with  the  name  of  his  firm  is  a  sufficient  indica 
tion  of  the  nature  of  the  transaction  to  make  it 
the  duty  of  the  bank  which  discounts  it  to 
inquire  into  his  authority  to  use  the  firm  name 
for  the  occasion,  unless  there  are  circumstances 
from  which  the  authority  can  be  implied. 
Gibson,  Ch.  J.,  stating^  the  facts,  said:  "Hall 
drew  the  note  in  question  in  fayor  of  H.  Coch- 
ran &  Co.,  procured  their  indorsement  of  it, 
indorsed  it  with  the  name  of  his  own  firm,  had 
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it  diaoonDted  at  the  LnmbermaD'i  Bank,  and 
bad  the  proceeds  put  to  the  credit  of  his  sepa- 
rate account  .  •  •  But  that  Hall  had  drawn 
ostensiUy  for  his  separate  accommodatioD, 
sufBcieDtiy  indicated  that  his  firm's  indorse- 
ment  was  also  for  bis  separate  accommodation, 
and  made  it  the  duty  of  the  baok  to  inquire 
into  his  authority  for  the  act,  as  it  would  have 
been  bound  to  do  had  he  indorsed  the  name  of 
Uie  firm  on  the  note  of  a  stranger.  The  bank 
tben,  and  the  present  holder,  are  affected  with 
knowledge  that  the  transaction  was  a  separate 
one;  and  we  have  the  naked  case  of  a  note 
indorsed  with  the  name  of  a  firm,  in  a  trans- 
action out  of  the  line  of  its  business;  from 
which  the  conclusion  is  unavoidable,  that  it 
was  discounted  on  the  faith  of  an  indorsement 
which  was  void  for  want  of  previous  authority 
or  subsequent  confirmation."  Tbe  present  case 
is  stronger  than  this,  because  there  was  no 
intervening  third  part^,  outside  of  tbe  firm, 
who  had  made  a  genuine  indorsemeot  for  the 
accommodation  of  tbe  maker.  Here  the  trans- 
action was  direct.  Tbe  partnei  made  his  own 
note  to  his  own  firm,  and  then  indorsed  the 
firm  name,  and,  with  the  knowledge  and  par- 
ticipation of  the  bank,  took  the  proceeds  to  his 
own  use.  It  was  affirmatively  testified  by  the 
other  partner  that  he  knew  nothing  of  the  trans- 
action; that  tbe  firm  got  no  part  of  tbe  pro- 
ceeds, directly  or  indirectly;  and  it  was  not 
shown  that  there  was  any  course  of  dealing  by 
which  indorsements  of  the  firm  name  by  Webb 
Evans  on  paper  such  as  this  was  ever  sanctioned 
or  approvea  by  tbe  firm.  The  nature  of  tbe 
transaction  directly  informed  tbe  bank  that 
the  firm  indorsement  was  made  by  Evans  for 
his  private  use,  and  that  knowledge  put  them 
upon  inquiry.  In  the  case  of  Miller  v.  Consoli- 
dation Bank,  48  Pa.  514,  88  Am.  Dec.  475. 
Agnew.  J.,  in  commenting  on  Tanner  v.  BaU, 
1  Pa.  417,  and  pointing  out  tbe  difference 
between  the  two  cases,  said:  *Tbe  case  of 
Tanner  v.  Ball  differs  widely  from  this.  There 
Hall  drew  his  separate  note  for  his  own  accom- 
modation to  the  order  of  another  firm  who 
indorsed  it.  Then  he  indorsed  the  name  of 
his  own  firm,  and  procured  it  to  be  discounted. 
It  was  held  that  tbe  form  of  tbe  note  and  tbe 
circumstances  sufficiently  indicated  to  the  bank 
that  tbe  note  was  for  bis  individual  accommo- 
dation, and  thus  put  tbe  bank  upon  notice." 

Tbe  case  of  Baldeman  v.  Bink  of  Middle- 
town,  28  Pa.  440,  70  Am.  Dec.  142.  is  cited  for 
the  appellee  with   much  confidence,  and  is 


claimed  to  rule  in  this  case.  But  a  yerv  slight 
examination  of  tbe  facts  in  that  case  shows  it 
to  be  radically  different  from  this.  Tbe  draft 
was  drawn  in  tbe  firm  name,  in  favor  of  Balde- 
man, who  was  one  of  tbe  partners.  Ostensibly, 
therefore,  and  on  the  face  of  tbe  paper,  it  pur- 
ported to  be  tbe  obligation  of  the  firm  to  one 
of  its  own  members.  Upon  such  paper  tbe 
payee  was  apparently  tbe  owner  of  tbe  paper, 
and,  in  reguar  course  of  business,  would  be 
entitled  to  have  tbe  proceeds  of  tbe  draft. 
There  was  nothing  to  give  notice  to  tbe  bank 
that  tbe  transaction  was  out  of  the  usual  course, 
or  was,  or  was  intended  to  be,  a  fraud  upon  the 
firm.  It  was  upon  these  grounds  that  the  case 
was  ruled.  Said  Ejioz,  J.,  in  delivering  tbe 
opinion:  "Tbe  case  depends  upon  the  question 
whether  tbe  bank  was  bound  to  inquire  as  to  the 
authority  of  Ualdeman  to  draw  tbe  draft  in  tbe 
firm  names.  It  is  not  pretended  that  the  bank 
had  actual  notice  that  tbe  discount  was  for 
Haldeman's  separate  use;  but  it  is  alleged  that 
the  form  of  tbe  draft  was  sufficient  to  put  the 
bank  upon  inquiry.  Tbe  draft  was  made  pay- 
able to  Peter  Haldeman's  order.  Was  this  an 
indication  that  it  was  not  drawn  by  tbe  firm  in 
the  usual  course  of  its  business?  Certainly  it 
was  not;  for  although  it  may  not  be  tbe  ordi- 
nary form  in  which  bills  are  drawn,  it  is  by  no 
means  an  unusual  transaction,  when  tbe  object 
of  drawing  a  draft  is  to  raise  money  for  a 
firm  that  it  should  be  made  payable  to  tbe 
order  and  indorsed  by  one  of  the  members  of 
the  firm.  .  .  .  \Tbere  a  draft  or  bill  drawn 
in  tbe  name  of  tbe  firm  by  one  of  tbe  partners 
is  offered  for  discount,  tbe  presumption  is  that 
drawing  tbe  draft  was  a  partnership  transaction, 
even  although  it  was  made  payable  to  the 
order  of  one  of  the  members  of  the  firm. 
Actual  knowledge  that  a  bill  or  note  purport- 
ing to  be  drawn  or  made  by  a  firm  was  given 
without  tbe  consent  of  some  of  tbe  partners,  is 
a  good  defense  as  to  tbe  nonconsenting  part- 
ners, but  the  presumption  that  the  paper  is 
what  it  purports  to  be,  cannot  be  overthrown 
upon  a  mere  matter  of  form  in  inserting  tbe 
name  of  one  of  tbe  members  of  a  partnership 
as  payee."  The  case  of  Ihrmen  v.  Negley,  25 
Pa.  297,  is  also  of  the  same  character,  as  is 
fully  explained  in  tbe  opinion  in  tbe  last  case 
cited.  We  think  the  assignments  of  error  are 
all  sustained. 

Judgment    reversed,    and    tenire   d$    novo 
awarded. 


TENNESSEE  SUPREME  COURT. 


REELFOOT    LAKE    LEVEE    DISTRICT 

et  al.,  Appts., 

V, 

0.  C.  DAWSON,  Sheriff,  et  oL 
i Tenn ) 

1.  A  tax  on  any  property  in  specie  or  by  the 
acre  is  cootrary  to  CoDst.  art.  2,  S  28,  requiring  all 
property  to  be  taxed  aocordioflr  to  Its  value. 


8*  A  tax  on  lm,mA  alone  In  a  oertaln 
levee  dimtricU  but  ezoeptioir  land  under  wa- 
ter, violates  Gonau  art.  8.  •  28,  requiriDg  all  prop- 
erty«  real,  personal,  or  mixed,  to  be  taxed. 

3-  A  special  tax  on  land  in  a  levee  dis- 
triet»  which  is  especially  benefited  by  a  levee  for 
which  tbe  tax  la  made,  la  a  tax  withm  Const,  art. 
2,  S  28,  i^quliiDg  taxes  to  be  levied  on  all  prop- 
erty, real,  personal,  aod  mixed,  and  levied  ac- 
cording to  value. 


NOTS.— Similar  to  the  above  case  and  against  tbe 
authorities  io  some  states,  is  llauldin  v.  Greenville 
<8.C.)27L.B.  A.284. 

As  to  tbe  theory  of  special  benefits  to  sustain  as- 
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aesBmeots,  see  Re  Madera  Irrig.  Dlst.  Bonds  (Cul.)  14 
L.  B.  A.  766,  and  note:  and  Oregon  4  C.  B.  Co.  v. 
Portland  (Or.;  22  L.  B.  A.  712. 
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4*  The  poUee  power  of  tbe  state  doee  not 
extend  to  tbe  leryloff  of  tpeolal  nweaBnients  oo 
property  beneficed  by  a  levee. 

5.  The  legrlslatareeannotdelei^tetoa 
levee  district  the  levialatlv^  power  to  levy  a 
tax  other  than  under  Const,  art.  2,  authorizinff  It 
to  delegate  tuoh  power  to  counties  and  in- 
corporated towns,  since  this  impliedly  excludes 
delegation  to  any  other  a^rency. 

6.  A  levee  distriet  created  bgr  specUa 

law  is  not  within  a  constitutional  prohibition 
against  creating  corporations  by  special  law. 

7*  Taxation  of  property  in^  a  lewee  dis- 
trict tor  a  levee  to  protect  the  property  is  for  a 
public  purpose  because  beneficial  to  a  large  com* 
munity  of  people  and  also  to  the  state. 

(June  80,  1896.) 

APPEAL  by  complainants  from  a  decree  of 
the  Chancery  Court  for  Dyer  County  dis- 
missing a  bill  filed  to  have  declared  the  result 
of  an  election  which  had  been  held  to  deter- 
mine whether  or  not  a  certain  levee  should  be 
constructed  and  a  tax  levied  to  meet  the  ex- 
penses.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  M.  M«  Marshall,  Harwood  A 
Tyreot  and  Deason  A  Rankin,  for  appel- 
lants: 

This  act  has  three  provisions  that  are  repug- 
nant to  the  constitutional  requirement  of  equal- 
ity and  uniformity  of  taxation  according  to 
value: 

1.  It  provides  for  the  levy  of  a  tax  of  10 
cents  per  acre  on  all  tbe  land  taxed,  indiscrim- 

'    inafely,  whether  the  land  be  worth  80  cents  or 
$50  an  acre. 

2.  It  exempts  from  taxation  all  the  land 
*'dow  covered  by  the  waters  of  Reelfoot  lake." 

8.  All  the  personal  propertv  within  tbe 
boundaries  of  the  levee  district  u  entirely  ex- 
empt, as  no  provision  is  made  bv  said  act  for 
the  taxation  of  anything  but  land. 

Mebeon  v.  Chandler,  9  Heisk.  849,  34  Am. 
Bep.  808;  MvoUty,  Kansas,  128  U.  S.  661,81 
L.  ed.  210;  Wilcox  v.  Paddock,  65  Mich.  28; 
Peoj^  ▼.  Qillson,  109  N.  T.  898;  Lake  View 
▼.  Rose  BiU  Cemetery  Co,  70  III.  191,  22  Am. 
Rep.  71;  People,  Butler,  ▼.  Saginaw  County 
Supers,  26  Mich.  29;  Jenal  v.  Qreen  Island 
Draining  Oo.  12  Neb.  168. 

The  act  violates  art.  2,  §  8,  of  the  Constitu- 
lion  of  Tennessee  in  undertaking  to  create  a 
corporation  by  special  act. 

StaU  V.  Wilson,  12  Lea,  247;  Keesee  v.  Civil 
DiU.  Bd.  ofEdu,  6  Coldw.  127;  School  Dist. 
No.  66  v.  St.  Joseph  F,  dfe  M.  Ins.  Co.  103  U. 
8.  707.  26  L.  ed.  601;  Board  of  Directors  For 
Lerying  Wahash  River  v.  Houston,  71  III.  818; 
Cypress  Pond  Draining  Co.  v.  Hooper,  2  Met. 
(Ey.)  850;  SchuUes  y.  Eberly,  82  Ala.  242. 

The  act  violates  art.  7,  ^^  1  0<  seq.,  of  the 
Constitution  of  Tennessee  in  that  it  creates  tax 
assessors  and  tax  collectors  and  other  officers 
without  an  election  of  the  voters  or  the  people. 

Pope  V.  Phifer,  8  Heisk.  699;  State  v  Hoss, 
7 Yerg. n^\PeopU,  Le Roy, ▼.  Burlbut, 24 Mich. 
44,  9  Am.  Rep.  103:  People,  Hubbard,  v.  Spring- 
weUs  Twp.  Board,  25  Mich.  158;  PeopHe,  Park 
Comrs.,  T.  Detroit,  28  Mich.  22^  15  Am.  Rep. 
202;  Wilcox^.  Paddock,  aud  Schultes  v.  Eberly, 
supra;  Keasy  t.  Brieker^  60  Pa.  16;  Cypress 
Pond  Draining  Oa,  T.  Hooper,  supra;  Harward 
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Y.  St.  Clair  db  M.  Levee  d  D.  Cd.  61  lU.  180; 
Hessler  v.  Drainage  Comrs.  53  Dl.  111. 

The  act  violates  art.  2,  §  29.  of  the  Tenses- 
see  Constitution  in  delegating  the  taxing  power 
to  other  than  s  municipal  oorporstion  ors 
county. 

Marr  ▼.  Enloe,  1  Yerg.  452;  Waterkoum  v. 
Cleveland  Public  Schools,  8  Heisk.  857;  Lipeeomk 
Y.  Dean,  1  Lea,  550:  Luefirman  r.  SheUy 
County  Taxing  Diet.  2  Lea,  550;  Keesee  y.  OisU 
Diet.  Bd.  ofEdu.  6  Coldw.  130;  Pbp^  ▼.  Phifer, 
supra, 

Messrs.  H.  A*  Lowe  and  Leech  Jk  SaY- 
am*  for  appellees: 

This  statute  is  not  a  delegation  of  the  taxing 
power.  The  body  incorporated  by  this  statute 
has  for  its  purpose  to  accomplish  a  public  oae 
and  purpose. 

Turlock  Irrig.  Diet.  y.  Williams,  76  Cal.  860. 

tiuch  corporations  are  quasi  corporsHons 
which  are  political  in  their  character  and  are 
agencies  for  exercising  the  powers  and  dotiet 
of  local  govern  menL 

StaU,  BaltzeU,  y.  Stewart.  74  WU.  620,  6  L. 
R.  A.  394;  Carson  y.  SL  Francis  Levee  Diet. 
69  Ark.  518;  State  v.  Armstrong,  8  Snetd,  CM; 
Morristown  v.  Shelton,  1  Head,  24. 

Tbe  power  to  make  laws  has  been  surren- 
dered by  the  people  and  vested  in  tbe  legisla- 
ture, so  that  no  law  can  be  made  by  or  ema- 
nate from  them;  but  this  does  not  prove  that  it 
would  be  an  infringement  of  the  Constitution 
for  their  representatives  to  call  for  and  defer 
to  their  opinion  on  the  subject  of  a  new  law 
fullv  matured  by  them  in  all  its  parts  before  it 
shall  go  into  effect. 

Louisville  dk  y,  B.  Oo.  y.  Davidson  County 
Ct,  1  Sneed,  676.  62  Am.  Dec.  424. 

This  statute  is  an  exercise  of  tbe  polios 
power. 

Cooley,  Const  Lim.  6th  ed.  738;  Carson  y. 
St.  Francis  Levee  Diet,  supra;  Donnelly  y. 
Dedker,  58  Wis.  461, 46  Am.  Rep.  637;  Ct&Oey 
Y.  Kankakee  Valley  Draining  Co.  82  Ind.  169; 
WurU  V.  Hoagland,  114  G.  8.  611,  29  L.  ed. 
280;  Tide-  Water  Oo.  y.  Coster,  18  N.  J.  £q.  618. 
90  Am.  £>ea  684;  State,  Balteell,  y.  Stetoetrt, 
and  Turlock  Irrig.  Diet.  y.  Williams,  supra; 
Hagar  v.  Reclamation  Diet.  No.  108,  111  U.  8. 
701,  28  L.  ed.  669. 

Taxation  in  the  sense  of  art.  2,  §§  28  and  29, 
of  our  state  Constitution  means  the  exactions 
by  the  state  government  paid  by  the  citizens  to 
the  state  as  a  state,  and  for  its  support  and  ex- 
actions paid  by  the  citizens  to  the  county  and 
municipal  corporations  as  such  for  their  pur- 
poses as  municipalities  and  counties.  It  means 
reYcnue  for  the  purposes  of  government.  Tbe 
assessment  form  of  taxation  has  as  its  founda- 
tion special  benefit  to  the  property  of  the  citi- 
zen. 

Illinois  C.  R.  Co.  y.  Decatur,  147  U.  8.  190. 
37  L.  ed.  132;  Raleigh  v.  Peace,  110  N.  C.  82, 
17  L.  R.  A.  830;  Cooley,  Const.  Lim.  6th  ed. 
613;  Weeks  Y.MUwaukee,  10  Wis.  242;  ^si.  Jo- 
seph, Oibson,  Y.  Owen,  110  Mo.  445;  iSit.  Joseph, 
Gibson^  Y.  FarreU,  106  Mo.  437;  Broad  Street. 
165  Pa.  475;  Norfolk  v.  Chamberlain,  89  Ya. 
196:  Peo^,  Origin,  v.  Brooklyn,  4  N.  Y.  4l9, 
55  Am.  Dec.  2€6;  Louisiana,  Southern  Bank^ 
V.  Pilsburp,  105  U.  8.  290,  26  L.  ed.  1004- .tf^v 
Rean  y.  Chandler,  9  Heisk.  850,  24  Am.  Brpu 
808. 
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Tbe  Jadgment  of  the  leeislature  expressed  in 
'tbe  method  of  taxation  shown  in  the  statute 
<MUinot  be  questioned  by  the  courts. 

Reclamation  Dt$t.  JVo.  108  v.  Uagar,  06  Cal, 
54;  Spencer  v.  Merchant,  125  U.  8.  365.  31  L. 
-ed.  767;  Cooley,  Const.  Lim.  6th  ed.  628;  /7a- 
^ar  y.  BeelamationDist.  No,  108,  111  U.  S.  705, 
^8  L.  ed.  571. 

Tbe  court  will  not  interfere  "unless  it  appear 
there  is  an  absence  of  power,  or  that  tbe  par- 
ticular method  prescribed  for  the  assessment 
of  tbe  peculiar  benefits  to  the  abutting  prop- 
«rty  is  so  plainly  inequitable  as  to  offend  some 
<x>n8litutional  principle. 

8t.  Joi^eph,  Gib9on,  v.  Otoen,  8t  Jonph,  Oibson, 
T.  Farrell,  Raleigh  ▼.  Peace,s.iid  Norfolk  v.  Cham- 
i>erl/tin,  supra. 

The  bottom  of  the  lake  and  the  land  outside 
the  levee  are  excepted  from  taxation  under  §  21 
of  tbe  act.  This  is  in  keeping  with  the  founda- 
tioD  of  a  special  or  assessment  tax, — that  it  is 
AD  equivalent  for  a  benefit  conferred. 

Oppress  Pond  Draining  Co.  v.  Hooper,  2  Met. 
(Ky.)  350,  cited  in  note  to  Cooley,  Const.  Lim. 
•6th  ed.  604. 

Caldwell*  J.,  dellyered  the  opinion  of  the 
■court: 

In  June,  1895,  the  legislature  of  the  state, 
-while  in  extraordinary  session,  by  special  act, 
•created  the  Heel  foot  Lake  levee  district,  com- 
prising certain  territory  in  tbe  counties  of  Lake, 
-Obion,  D?cr,  and  Lauderdale,  '*known  as  a 
iMirt  of  Keel  foot  Lake  Basin   of   overflowed 
lands,"  and  appointed  two  citizens  of  each  of 
those  counties  as  "a  board  of  directors"  there- 
for, to  serve  until  the  Ist  Monday  in  March, 
1898,  and  until  tbe  appointment  and  qualifica- 
tion of  tiieir  successors;  the  said  board  to  have 
power  to  '*8ue  and  be  sued,  plead  and  be  im- 
pleaded, and  have  continual  succesMon."  for 
the  purpose,  and  with  the  power  and  duty,  of 
erecting  and  maintaining  a  levee  sufficient  to 
shield  and  protect  the  territory  mentioned  from 
recurring  overflows  by  the  waters  of  tbe  Mis- 
-sissippi  river.    Acts  1895  (Ex.  Sess.)  chap).  1, 
^§  1-4.    The  5tb  section  of  the  act  provides 
for  the  organization  of  tbe  board;  for  an  esti- 
mate by  it  of  the  amount  of  land  within  ihe 
•district  subject  to  overflow,  of  the  length  and 
height  of  the  levee  required  for  its  protection, 
and  of  tbe  probable  cost  of  the  same;  and  for  a 
submission  of  the  question  of  tlie  necessary 
taxation  to  a  vote  of  the  people  of  the  district. 
And  tbe  6tb  section  is  as  follows:    "That  for 
the  purposes  of  building  and  maintaining  the 
levee  aforesaid,  and  for  carrying  into  effect  tbe 
objects  and  purposes  of  this  act,  the  board  of 
levee  directors  shall  have  the  power,  and  it  is 
hereby  made  their  duty,  to  assess  and  levy  a 
contribution  tax,  not  exceeding  10  cents  per 
acre,  and  2  per  cent  valuation  tax  on  all  the 
land  emt)raced  within  the  said   boundary  of 
said  levee  district  herein  named;  provided  that 
tbe  board  of  directors,  through  their  pre^^ident 
and  secretary,  shall  notify  the  sheriffs  of  Dyer, 
Lake,  Lauderdale,  and  Obion  counties  to  open 
and  hold  an  election  at  the   various  voting 
places  in  the  parts  of  tbe  four  (4)  counties  em- 
t)raced  within  the  area  and  bounded  and  de 
scribed  in  the  Ist  section  of  this  act;  and  it  is 
hereby  made  tbe  duty  of  the  said  sheriffs  afore- 
said, upon  receiving  such  notice  from  the  board 
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of  directors  hereby  created  by  this  act,  to  open 
and  hold  said  election  in  the  usual  manner  pre- 
scribed by  law  for  popular  elections,  after  giv- 
ing not  less  than  ten  days'  public  notice  at  five 
(5)  different  public  places  in  tbe  overflowed 
district,  of  each  county  named,  and  at  the  time 
and  places  named  by  tbem;  all  the  leading  and 
qualified  electors  according:  to  law  shall  be  en- 
titled to  vote  at  such  election,  and  at  such  elec- 
tion the  proposition  shall  be  written  or  printed 
on  the  tickets  so  voted,  'For  assessment/  or 
'No  assessment,'  and  the  said  sheriffs  shall 
make  returns*of  tbe  said  election  to  the  secre- 
tary of  the  levee  board,  and  also  to  tbe  sec 
retary  of  slate,  Nashville.  Tennessee,  and  if  it 
appears  that  tbree  fourths  of  tho-e  voting  are 
in  favor  of  the  assessment,  it  shall  then  be  the 
duty  of  said  board  of  directors  to  levy  said  tax 
for  that  year,  and  annually  thereafter,  so  long 
as  it  shall  be  found  necessary  to  accomplish 
the  objects  of  this  act"  Section  7  requires  the 
board  of  directors  to  elect  four  citizens  of  t  he 
district— one  from  each  county >-to  act  as  a 
bosrd  of  tax  assessors  for  tbe  district;  and  ^  8 
requires  the  board  of  directors  to  elect  from 
the  citizens  of  the  district  four  tax  collectors, 
one  in  and  for  the  included  portion  of  each 
county.  The  20th  section  empowers  the  board 
of  directors  to  issue  and  sell  long-term,  6  per 
cent  bonds,  from  time  to  time,  not  to  exceed 
$700,000  in  all,  *'to  raise  funds  to  carry  out 
the  purposes"  of  the  act;  and  the  21st  sec  ion 
is  as  follows:  "That  for  tbe  purpose  of  pro-' 
viciing  for  the  pavment  of  the  interest  on  the 
bonds  authorized  by  §  20,  annually,  and  to 
provide  a  sinking  fund  for  their  ultimate  re- 
demption, it  is  hereby  enacted  that  a  tax  per 
acre  on  all  the  lands  embraced  within  tbe 
boundary  described  in  t^  1  of  this  act  (except 
the  area  now  covered  bv  standing  water  of 
Reel  foot  lake,  and  tbe  lands  outside  of  the 
levee),  sufficient  in  total  amount  to  pay  the  in- 
terest on  tbe  bonds  issued,  shall  be  assessed  and 
collected  annually;  provided,  the  said  tax  shall 
not  exceed  10  cents  per  acre;  and  provided 
further,  that  an  assessment  on  the  valuation  of 
the  lands,  not  exceeding  two  (2)  per  cent,  shall 
be  assessed  annually,  a ^d  collected  as  provided 
for  in  §§  6,  7,  and  8  oi  this  act,  and  tbe  same 
shall  be  paid  over  to  the  treasurer  of  said 
board,  giving  priority  to  the  bonds  of  first 
date." 

On  the  14th  day  of  November,  1895,  the 
Reel  foot  lake  levee  district,  by  and  through 
its  board  of  directors,  and  jointly  with  certain 
other  persons,  landowners  of  Lake  county, 
filed  tbe  present  bill  in  the  chancery  court  of 
Dyer  county  against  the  sheriff  of  the  latter 
county  and  otber  citizens  thereof,  some  of 
them  being  election  officers  and  others  land 
owners  and  taxpayers  in  that  part  of  Dyer 
county  within  the  levee  district.  Complain- 
ants alleged,  among  other  things,  and  in  sub- 
stance, that  the  board  of  directors  provide^l  for 
by  the  act  was  promptly  organized,  and  that 
ic  entered  upon  its  duties  as  therein  directed; 
that  it  made  all  requisite  estimates  for  con- 
struction and  taxation,  and  thereupon  sub- 
mitted to  the  vote  of  the  people  of  the  district, 
in  the  manner  prescribed  in  the  6th  section, 
their  recommendation  of  a  present  annual  tax 
of  10  cents  on  tbe  acre,  and  of  2  per  cent  on 
the  value,  of  all  taxable  lands  within  the  levee 
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district;  that  an  election  was  held  throughout 
the  district,  upon  this  recommendation,  on  the 
lOth  day  of  Septemher.  1895,  and  resulted, 
as  shown  by  the  returns  sent  to  the  secretary 
of  the  board,  in  a  total  of  782  votes  *'For 
assessment,"  and  682  votes  for  *'No  assess- 
ment," that  497  of  the  votes  for  ''No 
assessment"  were  fraudulently  cast  in  Dyer 
county  by  nersons  'known  not  to  be 
lefrally  qualined  to  vote  in  that  election; 
that,  counting  such  fraudulent  aud  illegal  bal- 
lots, the  proposed  taxation  was  defeated,  and, 
rejecting  them,  it  was  approved.  And  upon 
these  allegations  complainants  prayed  the  court 
to  purge  the  returns  from  specified  precincts 
in  that  county,  and  eliminate  therefrom  the  al- 
leged illegal  and  fraudulent  ballots,  so  that 
the  true  result  might  be  declared,  and  its  legiti- 
mate advantages  enjoyed  by  the  people  of  the 
levee  district.  The  defendants,  by  demurrer, 
disputed  the  jurisdiction  of  the  court,  and  also 
impeached  the  act  in  question,  as  being  in  vio- 
lation of  the  state  Constitution  in  several  par- 
ticulars. Chancellor  Cooper,  hearing  the 
cause  upon  these  pleadings,  sustained  the  de- 
murrer so  far  as  it  assailed  the  act  for  violation 
of  the  revenue  provisions  of  the  Constitution, 
but  overruled  it  as  to  other  questions.  The 
act  was  adjudged  unconstitutional,  and  the  bill 
dismissed.  Complainants  have  appealed,  and 
the  debate  of  learned  counsel  l>efore  this  court, 
though  embracing  the  whole  demurrer,  has 
•  been  addressed  chiefly  to  the  grounds  sustained 
by  the  chancellor;  one  side  denying,  and  the 
other  aflSrming,  the  correctness  of  the  decree 
in  respect  thereto. 

The  power  of  taxation  is  an  incident  of 
sovereignty, — ^a  prerogative,  coeval  with  the 
government  itself,  and  indispensable  to  its  per- 
petuity. It  is  essentially  a  legislative  power, 
and  as  such,  in  the  general  appointment  of 
governmental  powers,  falls  to  the  legislative 
department,  under  ^  8,  art.  2,  of  the  Constitu- 
tion which  vests  *'the  legislative  authority"  of 
the  state  in  the  "general  assembly."  Marr  v. 
ETiloe,  1  Yerg.  454;  Keeteev,  Civil  Dtst.  Bd,  of 
Edu,  6  Coldw.  180:  WaUrhouse  v.  Cleveland 
Public  Schools,  8  Heisk.  859;  Memphis  v.  Union 
<fe  P.  Bank,  91  Tenn.  550;  Cooley,  Taxn.  2d 
ed.  pp.  4,  41;  Burroughs,  Taxn.  §  6;  25  Am. 
<&  £ng.  Enc.  Law,  p.  18.  In  respect  to  taxa- 
tion, therefore,  as  to  all  other  subjects  of  legis- 
lation, the  general  assembly  has  full  power  to 
pass  any  law  not  in  conflict  with  the  delegated 
powers  of  the  Federal  government,  or  with  the 
restrictions  of  the  state  Constitution;  and  he 
who  would  show  the  unconslitutiooRlity  of  the 
tax  legislation,  as  of  other  le/sislation,  must  be 
able  to  put  his  finger  on  the  provision  of  the 
Constitution,  Federal  or  state,  violated  thereby. 
Bell  V.  Bank  of  NashtUle,  Peck  (Tenn.)  269; 
Hope  V.  Deadenck,  8  Humph.  8,  47  Am.  Dec. 
597;  Demoville  v.  Davidson  County,  87  Tenn. 
220;  Straiten  Claimants  v.  Morris  Claimants, 
89  Tenn.  511, 12  L.  R.  A.  70.  Confessedly, 
the  act  before  us  docs  not  violate  any  provision 
of  the  Federal  Constitution.  The  restrictions 
of  the  state  Constitution  on  the  subject  of  taxa- 
tion are  found  in  ^§  28  and  29  of  art.  2  of  the 
Constitution  of  1870.  Such  parts  of  those  sec- 
tions aa  it  is  desirable  now  to  quote  are  in  the 
following  language,  namely: 

"Sec.  28.     All  property,  real,  personal,  or 
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mixed,  shall  be  taxed,  but  the  legislature  may 
except  such  as  may  be  held  by  the  state,  bgr 
counties,  cities,  or  towns,  and  used  excluatvely 
for  public  or  corporation  purposes,  and  sacb 
as  may  be  held  and  used  for  purposes  purely 
religious,  charitable,  scientific,  literary,  or  edu- 
cational, and  shall  except  $1,000  worth  of  per- 
sonal property  in  the  hands  of  each  taxpayer, 
and  the  direct  product  of  the  soil  in  the  bands- 
of  the  producer  or  his  immediate  vendee.  All 
property  shall  be  taxed  according  to  its  value, 
that  value  to  be  ascertained  in  such  manner  as 
the  legislature  shall  direct,  so  that  the  taxes 
shall  be  equal  and  uniform  throughout  the 
state.  No  one  species  of  property  from  which 
a  tax  may  be  collected  shall  be  taxed  higher 
than  any  other  species  of  property  of  the  same- 
value.    .    .    . 

"Sec.  29.  The  general  assembly  shall  have 
power  to  authorize  the  several  counties  and  in- 
corporated towns  in  this  state,  to  impose  taxe» 
for  county  and  corporate  purposes  reai  actively, 
in  such  manner  as  shall  be  prescribed  by  law; 
and  all  property  shall  be  taxed  according  tnita 
value  upon  the  principles  established  in  regard 
to  state  taxation.     ,    .    ." 

The  language  of  both  sections  is  plain  and 
positive.  Its  meaning  cannot  be  mistaken, 
nor  its  force  evaded.  Both  sections  are  man- 
datory in  at  least  two  points  ihat  are  urged 
against  the  present  acL  Section  28  impera- 
tively requires  (1)  that  all  property,  of  what- 
ever kind,  except  that  mentioned  for  condi- 
tional and  unconditional  exemption,  shall  be 
taxed;  and  (2)  that  all  such  taxable  property 
shall  be  taxed  according  to  its  value.  Section 
t^9,  though  not  repeating  the  first  sentence  of 
§  28,  makes  the  same  imperative  rvquirements; 
so  that  whether  a  given  tax  law  falls  under  the 
one  section  or  the  other,  or  under  both  of  tbem« 
those  requirements  are  equally  applicable  and 
mandatory.  In  every  instance  the  require- 
ment that  all  property  (except  that  mentioned 
for  exemption)  shall  be  taxed,  |  rohibits  the  leg- 
islature from  making  additional  exemptions. 
ISashvilU  &  K,  R.  Co.  v.  Wilson  County,  8» 
Tenn.  (H)8;  Memphis  v.  Memphis  City  Bank,  91 
Tenn.  588.  And  likewise  the  requirement 
that  all  such  property  shall  be  taxed  according 
to  its  value  prohibits  the  le^slature  from  lay- 
ing a  tax  on  any  property  %n  specie,  or  by  the 
acre.  Under  the  Constifutlon  of  1796.  faoda 
were  taxed  by  the  100  acres;  but  the  Coiistilu- 
(ion  of  1^84,  like  that  of  1870,  contained  the 
provision  that  "all  property  shall  be  taxed  ac- 
cording to  its  value."  This  means  that  every 
property  tax  shall  be  graduated  bv  the  value 
of  the  property  on  which  it  is  laia.  Jenkins 
V.  Ewin,  8  Heisk.  478;  Chattanooga  v.  JSaA- 
ville,  C.  db  St.  L,  R.  Co,  1  Lea,  661;  South 
Nashville  Ftrret  R.  Co.  v.  Morrow,  87  Tenn. 
406,  2  L.  R.  A.  853.  The  6th  section  of  the 
act  before  us  utterly  ignores  the  first-named 
requirement,  in  that  it  expressly  limits  taxes 
thereiu  provided  for  to  land  alone,  and  thereby 
exempts  all  property, — that  without  as  well  as 
that  within  the  exceptions  mentioned  in  the 
fundamental  law;  and  it  also  ignores  the  sec- 
ond named  requirement,  in  that  it  provides  for 
taxation  mainly  by  the  acre,  regardless  of 
value,  and  not  exclusively  according  to  value. 
Section  21  of  the  act  ignores  both  of  those  re- 
quirements in  the  same  manner,  and  the  first 


18M. 


Rejclfoot  Lakb  Lbtsb  Dibtbict  t.  Dawsoh. 


72» 


ODe  additionally,  in  that  it  ezpreasly  exempts 
from  all  taxation  "tbe  area  now  covered  by 
staodinff  water  of  Reel  foot  lake;"  that  area 
being  of  some  yalue,  however  small,  and  not 
being  otherwise  exempt. 

There  cavbe  no  doubt,  therefore,  that  §$  6 
and  21  of  the  act  violate  the  Consiitution  in 
the  particulars  mentioned,  if  the  taxation  con- 
templated by  those  sections  is  witbin  and  sub- 
ject to  the  fuoresaid  limitations  of  the  organic 
law.  Complainants  deny  that  it  is  within  or 
subject  to  those  limitations,  and  seek  to  sustain 
that  denial  and  to  vindicate  the  act  by  the  con- 
tention that  the  burden  intended  to  be  imposed 
upon  the  citizen  is  a  special  assessment  for  the 
benefit  of  his  land,  and  not  a  tax  for  the  sup- 
port of  the  state,  o?  any  county  or  municipality 
therein,  and,  consequently,  that  those  limita- 
tions are  inapplicable  in  this  case.  Tbe  dis- 
tinction thus  urged  has  been  frequently  con- 
sidered by  the  courts.  Judge  Cooley,  after  re- 
ferring to  some  of  the  cases  on  both  sides  of 
the  question,  says:  *'The  fact  very  clearly  ap- 
pears that,  while  there  is  not  such  a  concur- 
rence of  judicial  opinion  as  would  be  desirable, 
the  overwhelming  weight  of  authority  is  in  fa- 
vor of  the  position  that  all  such  provisions  for 
equality  and  uniformity  in  taxation,  and  for 
taxation  by  value,  have  no  application  to  these 
special  assessments.  .  .  .  It  is  safe  to  as- 
sume, as  a  result  of  the  cases,  that  the  consti- 
tutional provisions  refer  solely  to  state  taxation, 
or,  when  they  go  further,  to  the  general  taxa- 
tion for  state,  county,  and  municipal  purposes; 
and  though  assessments  are  laid  under  tbe  tax- 
ing power,  and  are  in  a  certain  sense  taxes,  yet 
that  they  are  a  peculiar  class  of  taxes,  and  not 
within  the  meaning  of  that  term  as  It  is  usually 
employed  in  our  Constitutions  and  statutes. 
They  may  therefore  be  laid  on  property  speci- 
ally benefited,  notwithstanding  such  constitu- 
tional restrictions  as  have  been  mentioned/' 
Cooley,  Taxn.  pp.  684,  686.  It  could  serve 
no  valuable  purpose  for  us  at  this  time  to  re- 
view, or  even  cite,  the  numerous  adjudged 
cases  on  this  vexed  question.  Our  examina- 
tion of  them  justifies  full  concurrence  with 
Judge  Cooley  in  the  statement  that  the  great 
weight  of  authority,  for  one  reason  and  an- 
other, favors  the  distinction  insisted  upon  by 
the  complainants  in  this  case.  Kevertbeless, 
it  must  be  confessed  that  the  adjudications 
found  to  lie  in  the  minority  are  not  without 
support  in  sound  reasoning.  The  great  diver- 
gence in  judicial  decisions  is  due  in  part  to  a 
substantial  difference  in  constitutional  pro- 
visions, and  in  part  to  unlike  interpretations 
put  upon  similar  provisions.  This  court  con- 
sidered the  question  elaborately  in  1873,  and 
ranged  itself  with  those  courts  holding  what  is 
now  the  minority  view.  It  thought  and  held 
that  the  distinction  then  asserted,  and  now 
contended  for, — being  a  distinction  between 
local  assessments  and  taxes. — was  not  allow- 
able in  this  state,  and  therefore  that  local  as- 
sessments according  to  lot  frontage,  and  not 
according  to  value,  were  '•absolutely  void," 
because  in  conflict  with  ^§  28  and  29  of  art.  2 
of  the  Constitution,  which  requires  that  all 
taxes  shall  be  equal  and  uniform,  according  to 
value.  MifBean  v.  Chandler,  9Heisk.  849,  24 
Am.  Rep.  808.  That  construction  was  ap- 
proved in  the  case  of  NaahtilU  v.  Berry  (1877) 
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2  Tenn.  Legal  Rep.  26,  and  in  that  of  St&U  v. 
BuiUr  (1888)  11  Lea.  419,  and  has  in  no  in- 
stance been  departed  from.  We  have  been 
able  to  find  no  decision  of  the  court,  prior  or 
subsequent,  in  conflict  with  that  construction. 
In  1845  it  was  decided  in  the  case  of  Franklirk 
V.  Maberry,  6  Humph.  869,  44  Am.  Dec.  315, 
that  the  legislature  might  lawfully  authorize 
the  passage  of  a  municipal  ordinance  requiring 
lotowners  to  construct  suitable  sidewalks- 
along  the  streets  in  front  of  their  property  at 
their  own  expense,  and,  in  case  of  default,  to 
pay  to  the  corporation  the  cost  of  having  the 
same  done  for  them,  although  the  burdens  im- 
posed thereby  were  not  equal  and  uniform  as- 
to  value,  and.  were  not  intended  to  be  so;  but 
the  ordinance  involved  in  that  case  was  sus- 
tained as  a  legitimate  police  regulation,  and 
not  as  a  piece  of  tax  legislation.  Referring  to 
the  ordinance.  Judge  Green,  speaking  for  the 
court,  said:  **We  do  not  think  that  this  law 
levies  a  tax.  A  tax  is  a  sum  which  is  required 
to  be  paid  by  the  citizens  annually  for  revenue 
for  public  purposes.  But  this  ordinance  leviea 
no  sum  of  money  to  be  paid  by  the  citizens.  It 
requires  a  duty  to  be  performed  for  the  well- 
being  and  comfort  of  the  citizens  of  the  town. 
It  is  in  the  nature  of  a  nuisance  to  be  removed. 
.  .  .  The  ordinance  in  question  is  therefore 
not  unconstitutional  on  the  ground  of  being  an 
unequal  tax."  Id.  872.  That  ruling  was  fol- 
lowed in  Washington  v.  Nas/iviUe,  1  Swan,  180; 
in  Whyie  v.  Nashville,  2  Swan,  869;  and  ia 
NashmUs  v.  Berry,  2  Tenn.  Legal  Rep.  26. 
The  last-named  case,  which  was  decided  in 
1877,  refers  to  and  approves  the  case  of  MeBeam 
V.  Chandler,  9  Ueisk.  849,  24  Am.  Rep.  808,. 
decided  Ave  years  earlier;  and  this  9  Heisk. 
case  approves  the  6  Humph,  and  1  Swan  cases,. 
supra;  saying,  however,  that  they  should  not 
be  extended. 

Coming  back  to  the  language  of  our  Consti- 
tution, which,  after  all,  must  be  controllings 
we  can  entertain  no  other  opinion  than  that  the 
lincitations  of  §  28  of  art  2  apply  equally  and 
alike  to  every  kind  of  taxes  that  the  legislature 
has  the  power  to  levy,  whether  they  be  levied 
for  the  support  of  the  state  government,  as 
such,  In  the  strict  sense,  or  more  especially  for 
the  benefit  of  particular  governmental  agenciea 
or  instrumentalities  dul^  ordained  for  the  ac- 
complishment of  authonzed  local  ends.  They 
apply  to  all  taxes  in  which  the  state  has  either  a 
direct  or  indirect  interest;  and,  if  an  exaction  be 
made  of  a  citizen  for  an  object  in  which  the  state 
is  entirely  without  an  interest,  that  exaction 
is  not  taxation,  whatever  it  may  be  called. 
Such  an  exaction  cannot  be  justified  by  the 
assertion  that  it  fiows  from  an  exercise  of  tbe 
taxing  power  of  tbe  government.  To  come 
within  that  power,  the  demand  upon  the  citi- 
zen roust  be  made  for  a  public  purpose:  and» 
in  order  that  a  purpose  be  public,  it  must  in- 
clude some  ad  vantalge  to  the  state  in  the  aggre- 
gate, or  in  some  one  of  its  counties,  incorpor- 
ated towns,  or  other  authorized  governmental 
agencies  or  instrumentalities,  if  the  purpose 
be  exclusively  private,  then  it  is  totally  foreign 
to  the  taxing  power.  "It  is  the  first  requisite 
of  lawful  taxation  that  the  purpose  for  which 
it  is  laid  shall  be  a  public  purpose."  Cooley, 
Taxn.  p.  55.  £very  legitimate  function  of  the 
taxing  power  of  the  government  is  embraced 
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Id  the  word  '^taxation,"  and  all  legitimate  tax- 
«tion  is  embraced  ia  that  provisioaof  the  Cod- 
«titution.  Likewise,  every  exaction  without 
that  provision  is  without  tbat  power.  "Tax" 
and  '^taxes/'  in  their  most  comprehensive 
«en6e,  and  without  qualification,  are  the 
words  employed  by  the  framers  of  the  Con- 
stitution. These  words,  in  their  usual  and 
general  sense,  include  every  burden  that  may 
be  lawfully  laid  upon  the  citizen  by  virtue  of 
the  taxing  power;  and  they  must  be  so  inter- 
preted, in  the  absence  oi  anything  showing 
them  to  have  been  used  with  a  different  mean- 
ing. Constitutions  must  receive  tbe  same  in- 
terpretation in  this  respect  as  other  writteo  in- 
struments and  laws.  Judge  Story,  speaking 
on  this  subject,  said:  "In  the  first  place,  then, 
•every  word  employed  in  the  Constitution  is  to 
be  expounded  in  its  plain,  obvious,  and  com- 
mon sense,  unless  the  context  furnishes  some 
ground  to  control,  qualify,  or  enlarge  it.  Con- 
stitutions are  not  designed  for  metaphysical  or 
logical  subtiliies,  for  niceties  of  expression,  for 
-critical  propriety,  for  elaborate  shades  of  mean- 
ing, or  for  tbe  exercl<«e  of  philosophical  acute- 
DesB  or  judicial  research.  They  are  instru- 
ments of  a  practical  nature,  founded  on  the 
common  business  of  human  life,  adapted  to 
<0(nmon  wants  designed  for  common  use,  and 
fitted  for  common  understandings.  The  peo- 
ple make  them,  the  people  adopt  them,  the  peo- 
ple must  be  supposed  to  read  them  with  the 
help  of  common  sense,  and  cannot  be  pre- 
sumed to  admit  in  them  any  recondite  mean- 
ing or  any  extraordinary  gloss."  Rtory,  Const. 
§  451.  No  words  of  exception  or  exclusion,  as 
to  the  purpose  of  anv  tax,  are  to  be  found  in 
-onr  Constitution.  Words  of  exception  and 
•exclusion  are  used,  but  they  relate  alone  to  the 
property  that  may  be  and  that  shall  be  exempt 
from  taxation  altogether.  The  requirement 
tbat  all  property,  except  that  exempt,  shall  be 
taxed,  embraces  every  tax  that  may  be  legiti- 
mately levied;  and  the  requirement  that  all 
taxable  property  shall  be  taxed  according  to  its 
value  likewise  embraces  every  legitimate  tax. 
These  requirements  apply  in  every  case, 
whether  the  tax  be  general  or  special.  Id  like 
manner,  the  direction  that  certain  specified 
property  shall  be  exempt  from  taxation,  and 
that  certain  other  property  may  be  exempt  in 
the  discretion  of  the  legislature,  refers  alike  to 
-each  and  every  tax.  If  it  be  true  that  special 
assessments,  as  contradistinguished  from  gen- 
-eral  taxes,  are  not  wiihin  the  aforesaid  require- 
ments of  equality  and  uniformity  of  taxation, 
and  of  taxation  by  value,  it  roust  be  equally 
true  that  they  are  not  within  the  direction  as 
to  exemption;  and  in  tbe  latter  event  they  may 
include  the  whole  of  the  taxpayer's  personalty 
at  full  value  not  deducting  $1^000  therefrom, 
nor  excluding  the  direct  product  of  the  soil,  and 
they  may  also  include  all  property  held  for 
public,  religious,  charitable,  scientific,  liter- 
ary, and  educational  purposes;  and  that,  too, 
in  the  face  of  the  direction  tbat  the  first  two 
items  shall  be,  and  the  others  may  be  and  are, 
universally,  exempted  from  general  taxation. 
Special  assessments  are  entirelv  within  or  en- 
tirely without  the  provisions  of  §  28  of  art.  2 
of  the  Constitution.  If  the  former,  then  they 
are  subject  to  the  same  requirements  as  gen- 
eral taxes;  and,  if  the  latter,  then  they  are  not 
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subject  to  any  of  those  requirements,  and  may 
rightfully  be  laid  on  property  exeoipted  from 
general  taxes,  such  as  the  taxpayer's  first 
$1,000  worth  of  personalty,  the  direct  product 
of  the  soil  in  the  hands  of  the  producer  or  hii 
immediate  vendee,  churches,  acbool houses, 
town- halls,  court-houses,  asylums,  and  even 
tbe  statehouse  itself,  when  wiihin  tbe  territoiy 
contemplated.  It  is  no  answer  to  tbe  latter  sng 
gestion  to  say  that  special  assessments  should 
be  confined  to  the  property  especially  bene- 
fited; for,  if  they  be  not  subject  to  those  pro- 
visions, there  is  nothing  to  prevent  the  iocln- 
sion  of  all  propertv,  that  exempt  as  well  as 
that  not  exempt  from  other  taxation.  It  is 
not  believed  that  the  framers  of  the  Constita- 
tion  intended  to  restrict  one  kind  of  taxes  and 
not  the  other  kind,  or  that  they  intended  to 
discriminate  in  favor  of  special  assessments, 
and  against  general  taxation;  nor  ia  it  believed 
that  they  constructed  an  instrument  suscepti- 
ble of  such  interpretation.  They  included  all 
taxes,  and  excluded  none.  Construing  §  28. 
art.  2,  of  the  Constitution,  in  a  case  tovolviog 
a  claim  of  exemption  from  taxation,  this  court 
recently  said:  **This  provision  compr*  heods 
the  whole  domain  of  taxation,  and,  in  explicit 
terms,  prescribes  the  maximum  of  exemptioDs. 
beyond  which  the  legislature  may  not  go.  It 
declares  what  property  may  be  and  what  shall 
be  exempted  from  taxation,  and  directs  that 
all  the  rest  shall  be  taxed.  By  tbat  mandatory 
direction  the  legislature  is  prohibited  from 
making  any  other  exemptions  from  taxation 
upon  any  ground  or  consideration  whatever. 
'and  if  it  attempt  to  do  so,  the  effort  is  qd- 
availing  and  void  for  want  of  legislative 
power.'  "  Memphia  v.  MempkU  City  Bank, 
91  Tenn.  588.  It  was  truly  said  in  tbat 
case  that  the  particular  section  of  the  organic 
law  under  consideration  there  and  here  **com- 
prehends  the  whole  domain  of  taxation."  The 
next  section  (29),  however,  expressly  empowers 
the  general  assembly  "to  authorize  tbe  several 
counties  and  incorporated  towns  in  this  state 
to  impose  taxes  for  county  and  corporation 

{)ur poses  respectively."  The  latter  section  re- 
ates  alone  to  taxes  laid  for  county  and  munici- 
pal purposes,  and  covers  the  whole  domain  of 
county  andmucicipaltaxation,sofar  asthesame 
shall  be  delegated.  Waterhouae  y.  Cievdand 
Pubic  Schools.  8  Heisk.  857.  9 Baxt. 898;  Shelby 
County  V.  lennesaee  Centennial  Exposition  Co, 
96  Tenn. — ,  88  L.  R.  A.  717.  And  under  it, 
as  under  g  28,  the  requirements  with  respect  to 
equality  and  uniformity  of  taxation,  and  as  to 
taxation  according  to  value,  must  be  observed 
( Taylor  v.  Chandler,  9  Heisk.  868),and  all  pn»per 
exemptions  made,  each  county  and  each  town 
acting  for  itself,  and  not  being  in  any  de^srree 
constrained  or  controlled  by  what  any  other 
county  or  town  may  have  done  or  may  do. 
Taxes  laid  primarily  for  the  state  must  hie  laid 
on  all  nonexempt  property  according  to  value, 
so  as  to  make  them  equal  and  uniform  through- 
out the  state;  and  taxes  laid  primarily  for 
county,  municipal,  or  other  authorized  local 
purposes  must  be  laid  on  all  nonexempt  prop- 
erty according  to  value,  so  as  to  make  them 
equal  and  uniform  throughout  the  more  re> 
stricted  territory  to  be  especially  benefited 
(hereby.  It  is  perfectly  manifest  tbat  the  pres- 
ent act  does  not  fall  within  §  29,  because  the 
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Reelfooi  lake  levee  district  is  in  no  sense  either 
/a  coQDty  or  an  incorporated  town.  AH  taxes 
that  are  leviable  at  all,  except  those  authorized 
to  be  levied  b^  counties  and  iDcorporatcd 
towDs,  respectively,  must  undoubtedly  be 
levied  by  the  legislature;  and  all  taxes  levied  by 
ibe  legislature  must  as  certainly  be  levied  with 
reference  to  the  restrictions  of  §28.  It  follows, 
therefore,  that,  if  a  levy  of  taxes  for  the  bene- 
fit of  the  Reelfoot  lake  levee  district  be  per- 
missible at  all,  it  must  be  made  by  the 
legislature,  and  subject  to  those  restrictions, 
nhether  taxes  for  such  an  object  besllowable 
in  any  case  will  be  considered  hereafter. 

Complainants  contend  in  the  next  place  that, 
if  the  act  be  not  sustainable  under  the  taxing 
power,  it  can  be  and  should  be  sustained  un- 
^er  the  police  power  of  the  state.  This  latter 
power,  like  the  former  one.  is  an  attribute  of 
sovereignty;  and  it  may  rightfully  have  ex- 
pression in  the  form  of  legislation,  whenever 
needful  for  the  promotion  of  public  health,  or 
the  preservation  of  public  safety,  order,  or 
v^ellbeing.  Rules  and  rej^ulations  establ  isbed  in 
the  proper  exercise  of  this  power  often  require 
the  payment  of  money  for  certain  specified 
objects,  and  thereby  in  some  measure  partake 
of  the  nature  of  tax  laws,  though  in  primary 
purpose  entirely  distinct  from  them.  '*The 
^distinction  between  a  demand  of  money  under 
the  police  power,  and  one  made  under  the 
power  to  tax,  is  not  so  much  one  of  form  as  of 
substance.  The  proceedings  may  be  the  same  in 
the  two  cases,  though  the  purpose  is  essentially 
•different.  The  one  is  made  for  regulation  and 
the  other  for  revenue.  If,  therefore,  the  pur- 
pose is  evident  in  anj  particular  instance,  there 
•can  be  no  difficulty  in  classifying  the  case,  and 
referring  it  to  the  proper  power.  .  .  .  Only 
those  cases,  where  regulation  is  the  primary 
purpose,  can  be  specially  referred  to  the  police 
power."  Cooley,  Taxn.  pp.  686,  587.  Obvi- 
ously, the  burden  intended  to  be  laid  on  the 
property  of  the  citizen  by  the  act  under  con- 
sideration is  not  primarily  for  regulation;  but, 
on  the  contrary,  revenue  is  the  primary  and 
greatly  preponderating  purpose,  if  not,  indeed, 
the  exclusive  purpose,  in  the  legislative  mind. 
The  paramount  and  controlling  idea  disclosed 
in  every  part  of  the  act  is  to  raise  a  fund  with 
which  to  reclaim  from  frequent  inundation  a 
Jarge  body  (some  800,000  acres)  of  land  in  the 
Mississippi  valley,  and  thereby  enhance  its 
value  and  the  wealth  of  its  owners.  Strictly 
speaking,  it  is  without  an  element  or  feature  of 
regulation.  The  health  of  the  people  in  the 
locality  mi?ht  be  somewhat  improved,  and 
even  bfe  itself  might  be  saved  accord inglv,  by 
the  construction^ of  the  contemplated  levee, 
and  the  consequent  prevention  of  periodical 
overflows;  but  those  are  the  most  remote  of 
the  benefits  to  be  anticipated  from  such  a  work, 
and  were,  likely  not  thought  of  by  the  mem- 
bers of  the  general  assembly.  Without  fur- 
ther enlarging  upon  the  subject,  we  hold  un- 
hesitatingly, that  this  legislation  is  in  no  sense 
^referable  to  the  police  power  of  the  state,  and 
that  it  cannot  be  justified  thereunder.  It  does 
not  fall  within  the  reason  of  Ftanfdin  v.  Maber- 
ry,  6  Humph.  869,  44  Am.  Dec.  815;  Washing- 
ton  V.  JfcuhcUle,  1  Swan,  180;  Whyte  v.  ^ash- 
f>ille,  2  Swan,  869;  and  Nashnlle  v.  Berry,  2 
Tenn.  Legal  Rep.  26.— before  mentioned,  but 
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rather  within  that  of  Me  Sean  v.  Chandler,  9 
Heisk.849,  24  Am.  Rep.  808,  andiS^at^  v.  But- 
ler, 11  Lea,  419,— before  mentioned.  The  for- 
mer cases  ruled  that  the  municipal  ordinances 
therein  considered  were  in  the  nature  of  regu- 
lations for  the  removal  and  prevention  of  nui- 
sances along  the  sidewalks,  and  were  therefore 
within  the  police  power  of  the  state;  and  the 
lattet  cases  ruled  that  the  special  assessments 
there  Involved  were  for  municipal  purposes,  in 
the  general  sense,  and  therefore  within  the  tax- 
ing power. 

The  act  is  unconstitutional  for  the  further 
reason  that  the  legislature  attempts  thereby  and 
therein  to  delegate  a  portion  of  the  taxing 
power  to  the  Reelfoot  lake  levee  district,  with- 
out express  authorization  so  to  do.  It  has  al- 
ready been  seen  that  the  power  of  taxation  is 
essentially  legislative,  and,  that  being  so,  it  fell 
to  the  legislative  branch  of  the  government,  in 
the  organic  division  of  governmental  power. 
Such  being  the  case,  that  branch,  and  that 
branch  alone,  is  authorized  to  levy  taxes  in  the 
first  instance,  and  it  can  delegate  its  power  to 
do  so  only  to  the  extent  expressly  stated  in 
the  29th  section  of  art.  2  of  the  fundamental 
law;  that  is,  to  the  extent  of  authorizing 
counties  and  incorporated  towns  to  levy 
taxes  for  county  and  corporation  purposes, 
respectively.  No  department  of  the  govern- 
ment can  resien  or  abdicate  any  of  its  distinct- 
ive and  essential  powers  to  another  department, 
and  much  less  to  a  mere  subdivision  or  inferior 
agency,  unless  expressly  authorized  by  the  or- 

fanic  law  itself.  State  v.  Amutronff,  8  Sneed, 
54.  "It  is  a  general  rule  of  constitutional 
law  that  a  sovereign  power  conferred  by  the 
people  upon  any  one  branch  or  department  of 
the  government  is  not  to  be  delegated  by  that 
branch  or  department  to  any  other.  This  is  a 
principle  which  pervades  bur  whole  political 
system  yid,  when  properly  understood,  admits 
of  no  exception.  And  it  is  applicable  with  pe- 
culiar force  to  the  case  of  taxation."  Cooley, 
Taxn.  p.  61;  Waierhouse  v.  Clereland  Public 
Schools,  8  Heisk.  859.  The  mere  apportionment 
of  sovereign  powers  among  the  three  co-ordi- 
nate branches  of  the  state  government,  without 
mr^re,  imposed  upon  each  of  those  branches  the 
affirmative  diitv  of  exercising  its  own  peculiar 
powers  for  itself,  and  prohibited  the  delegation 
of  any  of  those  powers,  except  in  cases  expressly 
permitted.  Such  was  the  interpretation  of  the 
Constitution  of  1706,  under  which  an  act  au- 
thorizing county  courts  to  levy  taxes  for 
county  purposes,  and  also  another  act  author- 
izing a  navigation  tax  in  a  collection  of  desig- 
nated river  counties,  were  adjudged  to  be  un- 
constitutional and  void  because  that  instru- 
ment did  not  in  terms  empower  the  legislature 
to  confer  such  authority  upon  county  courts. 
Marr  v.  Enloe,  1  Yerg.  452.  That  case  was 
decided  at  the  close  of  the  year  1880.  and  must 
have  been  well  known  to  the  delegates  com- 
posing the  convention  that  framed  the  Consti- 
tution of  1884.  That  convention  had  the  power 
to  abrogate  the  rule  of  construction  announced 
and  applied  in  that  case  totally,  or  to  subject 
it  to  partial  modifications.  It  chose  the  latter, 
and  authorized  the  legislature  to  delegate  the 
power  of  taxation  to  the  counties  and  incorpo* 
rated  towns.  This  was  done  by  the  29th  sec- 
tion of  the  second  article  of  the  Constitution, 
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then  framed  and  subsequently  adopted.    The 
convention  did  not  mean  to  go  further.    The 
implication  is  irresistible  that  the  expression  of 
the  authority  to  delegate  the    power   to  the 
counties  and  towns  is  an  absolute  exclusion  of 
authority  to  delegate  the  power  to  any  other 
agency.     It  is  impossible  to  doubt  that  the 
convention  designated  the  counties  and  incor- 
porated towns,  and  authorized  the  power  to  be 
conferred  on  them,  for  tbe  reason  tbal  without 
sucb  designation  tbe  power  of  taxation  would 
be  restricted  to  the  legislature  only.     Keesee  v. 
Civil  DiH.  Bd.&fEkiu.  6  Coldw.  181.    That 
provision  of  the  Constitution  of  1834  was  copied 
literally  into  tbe  Constitution  of  1870,  without 
any  further  modification;  and  it  must  be  pre- 
sumed to  have  been  so  copied  with  the  under- 
standing and  intent  that  the  whole  of  tbe  tax- 
ing power  should  remain  in  the  legislature,  ex- 
cept that  part  expressly  authorized  to  be  dele- 
gated.    Waterhmiie  v.  Cleveland  Public  SdiooU, 
8  Heisk.  859;  MeBean  v.    Chandler,  9  Ueisk. 
872,  24  Am.  Rep.  808.    The  particular  feature 
of  the  act  that  is  most  objectionable  as  a  dele- 
gation of  the  taxing  power  is  that  in  which  the 
levee  district  is  authorized  to  deride  for  itself 
what  rate  of  taxation,  if  any,  shall  be  laid  an- 
nually, only  the  maximum  rate   being    pre- 
scribed.   Tbe  legislature,   before  passing  the 
law,  should  have  determined   at   least  three 
things:  (1)  that  the  purpose   in  view  was   a 
proper    purpose  for  taxation;  (2)  the  annual 
rate  required  for  the  present;  and  (3)  the  rule 
under  which  it  should  be  levied.    These  mat- 
ters are  within  the  legislative  function,  and 
cannot  be  delegated,  in  the  absence  of  express 
authority  of  the  fuodamental  law.   Such  ques- 
tions may  be  left  to  counties  and  incorporated 
towns,  in  respectof  their  own  taxes,  and  within 
proper  limitations;  but  that  is  so  because  the 
general  assembly  is  expressly  empowered   to 
grant  them  that  authority.     No  oth^  agency 
or  instrumentality  of  tbe  government  can  be 
given  such  power.    Had  tbe  legislature  ade- 
quate power  to  create  by  special  law  such  an 
agency  or  instrumentality  as  that  set  forth  in 
the  act  before  us?    We  have  been  able  to  dis- 
cover no  ^ood  and  valid  reason  why  it  had 
not.    The  intended  creature  was  clearly  not  a 
private  corporation,  and  consequently  could  not 
have  been  wiihin  the  prohibition  (Const,  art. 
11,  §  8)  that  '*no  corporation  shall  be  created 
by  special  law."    Statev,  FTt^ow.  12  Lea.  246; 
Ballentine  v.  Pulaski,    16  Lea,  633;   Williams 
v.  NashviUe,  89  Tenn.  490.    Nor,  indeed,  was 
it  to  be  a  corporation  at  all.     It  could  have 
been  but  an  inferior  agency  or  instrumentality 
of  the  state,  in  the  nature  of  a  taxing  district, 
designed  to  reclaim  and  perpetually  protect 
about  800,000  acres  of  land  in  the  northwestern 
corner  of  the  stale. — rich  and  of  great  value, 
but  for  the  periodical  overflows  to  which  it  is 
subjected  by  the  high  waters  of  the  Mississippi 
river.     The  accomplishment  of  such  an  object 
would  greatly  benefit  the  numerous  owners  of 
the  soil,  and  thereby  enhance  the  resources  of 
the  state  and  enlarge  her  wealth  and  popula- 
tion.   The  owners,  who  would  have  to  bear 
the  burden  of  reclamation  and  continued  pro- 
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I  tection,  would  naturally  and  justly  reoeiTetbe 
greatest  and  most  direct  benefit.  ]NevertheleK. 
tbe  state  would  be  benefited  in  the  imponaot 
respects  just  mentioned.  Her  general  reve- 
nues  would  be  increased,  not  by  reason  of  her 
receipt  of  any  part  of  the  taxes  to  be  raised 
under  the  special  act,  but  because  the  tauble 
value  of  the  lands  reclaimed  and  protected 
would  be  increased,  and  tbe  general  taxes 
thereon  correspondingly  enlarg^.  The  ex 
action  made  of  the  citizens  of  tbe  district  for 
such  an  object  would  be  of  a  public  natore, 
and  therefore  within  the  taxing  power.  It 
would  be  for  a  public  purpose  in  a  twofold 
sense :  'First,  because  beneficial  to  a  large  com- 
munity of  people  within  the  district;  ind.  sec- 
ondly, because  beneficial  to  the  state  in  the 
particulars  already  indicated.  The  taxes  to 
be  raised  by  and  for  such  an  agency  or  iostra- 
mentality,  however,  would  be  subject  to  the 
same  requirements  as  are  taxes  levied  for  state, 
countv,  and  municipal  purposes,  under  ^$  S^ 
and  2&  of  art.  2  of  tbe  Constitution.  Tbe  cre- 
ation of  levee  districts  has  been  adiodged  to  t)e 
within  the  legislative  power  In  Arkansas  (Osr- 
•on  V.  St,  Francis  Levee  But.  59  Ark.  513),  io 
Louisiana  {New    Orleans    Draining  Co.  Ceu, 

II  La.  Ann.  838).  in  Mississippi (Z>a%  v.  Swopt, 
47  Miss.  367),  in  Missouri  (Ef^Uan  Letee  Co.  t. 
Bardin ,  27  Mo.  495,  72  Am.  Dec.  276),  ia 
Wisconsin  {Donnelly  v.  Decker,  58  Wis.  461, 
46  Am.  Rep.  687),  and  In  other  states;  sod  the 
creation  of  irrigation  districts  has  been  held  to 
be  wiihin  that  power  in  California  (^tf^arr. 
Yolo  County  Supers.  47  Cal.  222,  and  TurUek 
Irng.  Dist.  v.  Williams,  76  Cal.  860).  and  per- 
haps in  other  states.  It  is  said  by  Judge  Cooler 
that  * 'taxing  districts  may  be  as  numerous  as 
tbe  purposes  for  which  taxes  are  levied." 
Cooley,  Taxn.  151.  It  is  not  every  act  with 
unconstitutional  provisions  that  must  fail  m 
toto.  If,  notwithstanding  and  witbstandiog 
such  provisions,  there  be  left  enough  for  a 
complete  law,  capable  of  enforcement,  and 
fairly  answering  the  oblect  of  its  passage,  the 
courts  will  repect  only  the  void  parts,  aod  en- 
force the  residue.  Cooley,  Const.  Lim.  215, 
«16;  Marshall  Field  d  Co.  y.  Clark,  143  t. 
8.  649,  36  L.  ed.  294,  12  Sup.  Ct.  Rep.  495; 
Baldwin  y.  Franks,  120  U.  S.  678,  30  L  ed. 
766,  7  Sup.  Ct.  Rep.  656, 763;  Du^^er  v.  Me- 
chanics' df  T,  /ns.  Co,  95  Tenn.  247,  2^ 
L.  R.  A.  796,  32  S.  W.  6;  Allen  v.  hwM^- 
ana,  103  U.  S.  80,  26  L.  ed  318;  Florida  C, 
R,  Co.  V.  Schutie,  103  U.  S.  118,  26  L  ed. 
327;  Tillman  v.  Cocke,  9  Baxt  429.  W» 
regret  that  the  act  before  us  is  not  suscepti- 
ble of  euch  division  and  enforcement.  Ttk* 
ing  out  the  taxing  feature,  and  the  act  is 
completely  emasculatecL  A  levee  district 
without  a  levee,  or  the  mean»  of  constnict- 
ing  one,  is  a  creature  without  foroe  or  power 
to  exist. 

Since  the  bill  of  complainants  must  iosvi* 
tably  fail  for  reasons  already  stated,  it  is 
entirely  unnecessary  to  determine,  or  evea 
consider,  the  question  of  jurisdiction. 

Afprm  the  decree  and  dismiss  the  6ilL 
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Jksk  equitable  estoppel  will  preclude  the 
pablie  firom  claiming  ae  a  public  park 
land  so  destgnated  on  a  reoorded  plat, 
where  it  makes  do  claim  to  the  land  except  by 
faitiDflr  to  assess  it  for  taxes  for  many  years,  and 
then  the  owner  files  a  new  plat  on  which  the  land 
is  described  as  his  own  property,  after  which  he 
continues  in  possession  as  he  always  has  done, 
talses  down  the  old  fence  and  makes  a  new  one, 
expends  money  in  other  improvements  upon  it, 
pays  taxes  for  a  series  of  years  upon  it,  and 
builds  a  sidewalk  aiongr  one  side  by  order  of  the 
•eityauthorlties^and  there  was  an  express  adoption 
•of  his  new  plat  about  seven  years  after  it  waa 
Hied  by  an  act  incorporating  the  city. 

(November  4, 189ft.) 

APPEAL  b^  plaintiff  from  a  Judgment  of 
the  Circuit  Court  for  Ouiagaraie  County  in 
lavor  of  defendant  in  an  action  brought  to  re- 
•cover  damages  for  breach  of  covenant  of  title 
in  a  deed  ofcei  tain  real  estate.    Afflrmed, 

Statement  by  Marshall,  J.:- 

On  the  81st  day  of  October,  1851,  George 
W.  Lawe  was  the  owner  in  fee  of  certain  lands 
eituated  in  the  city  of  Kaukauna,  Outagamie 
<K>UDty,  Wisconsin,  including  the  premises  in 
^question.  On  that  day  be  caused  to  be  made 
4t  plat  of  said  lands,  subdividing  the  same  into 
lots  and  blocks,  and  on  the  81st  day  of  Octo- 
lier,  thereafter,  caused  such  plat  to  be  recorded 
in  the  office  of  the  register  of  deeds  of  such 
•county,  for  the  purpose  of  establishing  a  legal 
town  plat  of  the  premi^es.  pursuant  to  the  pro- 
visions of  cbap.  41,  Rev.  Stat.  1849.  On  such 
plat  the  premises  in  dispute,  except  lots  6  and 
14,  are  designated  as  ** Public  Square."  Im- 
mediately after  the  plat  was  recorded,  Lawe 
commenced  selling  lots,  describing  the  same 
according  to  such  plat,  and  it  was,  for  all  pur- 
poses, reco!;nized  by  him  and  all  persons  claim- 
ing under  him,  and  by  the  public  as  well,  as  a 
Yalld  town  plat,  up  to  the  time  of  the  com- 
mencement of  this  action.  On  the  29tb  day 
of  May,  1878,  the  title  to  the  premises  in  dis- 
pute being  in  Lawe,  except  as  aflfected  by  such 
plat,  he  joined  with  Meade  and  Black  in  mak- 
ing and  placing  on  record  a  new  plat  covering 
the  same  and  other  lands  adjoining.  Such 
Dew  plat  was  named  "Lawe,  Black,  &  Meade's 
Addition  to  Kaukauna."  The  making  and 
recording  of  such  new  plat  purported  to  be  for 
the  purpose  of  subdividing  into  lots  and  blocks 
the  premises  therein  described,  and  making  a 
legal  plat  thereof  under  the  laws  of  the  state  of 


Wisconsin  respecting  the  subject.  On  such 
new  plat,  what  was  designated  on  the  plat  of 
1851  as  ^'Public  Park,"  with  a  strip  on  the 
northwest  side  thereof  60  feet  wide,  in  all  mak- 
ing a  tract  800  feet  by  240  feet,  was  designated 
as  *  'Lawe's  Park."  Such  park,  together  with 
240  feet  by  120  feet  on  the  northwesterly  side 
thereof,  subdivided  into  eight  lots  each  120 
feet  by  60  feet,  was  designated  as  "Block  21." 
From  the  time  of  the  recording  of  the  plat  of 
1851  till  the  16th  day  of  July,  1890,  Lawe  con- 
tinued in  the  actual  possession  of  the  premises, 
the  same  being  actaally  inclosed  and  used  by 
him  throughout  substantially  the  w.hole  period. 
The  public,  during  such  period,  asserted  no 
cUim  thereto,  except  in  so  ifar  as  the  fact  that, 
from  the  platting  of  1»51  till  that  of  1878,  the 
premises  were  not  assessed  for  taxes,  may  be 
held  as  a  recognition  of  the  existence  of  public 
riffhts  therein.  After  such  second  platting, 
down  to,  and  inclusive  of,  the  year  1890,  the 
premises  were  assessed  for  taxation  and  taxed 
as  Lawe's  property,  and  the  taxes  were  paid 
each  year  by  him,  except  for  the  year  1878, 
till  he  sold  the  property  in  1890,  as  hereinafter 
stated.  The  city  of  Kaukauna  was  incorpo- 
rated bj  chap.  U,  Laws  1885«  by  which  the 
aforesaid  plats  were  expressly  adopted,  and 
provision  was  made  for  an  official  renumbering 
of  lots  by  said  city,  and  a  re-platting  and  re- 
mapping of  the  premises  covered  by  such 
plats.  Thereafter,  pursuant  to  such  power, 
such  proceedings  were  taken  by  or  under  the 
direction  of  the  common  council  of  said  city 
that  on  the  1st  day  of  May,  1890,  an  official 
plat  of  the  premises  was  recorded,  by  which 
what  had  theretofore  been  known  as  '* Lawe's 
Park"  was  subdivided  into  lots  numbered  1  to 
18  inclusive,  of  block  21.  In  1885,  soon  after 
the  organization  of  the  city  of  Kaukauna  un- 
der its  charter,  bv  order  of  the  common  coun- 
cil of  such  city,  Lawe  constructed  a  sidewalk 
along  one  side  of  such  park.  During  the 
spring  and  summer  of  1890,  prior  to  the  mak- 
ing of  the  deed  hereinafter  mentioned,  Lawe 
incurred  some  expense  in  taking  out  stumps 
and  otherwise  improving  the  premises.  On 
the  15th  day  of  July,  1890,  by  warranty  died 
with  full  covenants,  he  conveyed  the  property 
to  plaintiff.  On  the  17ih  day  of  July  there- 
after, by  order  of  the  common  council  of  said 
city,  such  premises  were  stricken  from  the 
assessment  roil  for  the  year  1890,  for  the  renson 
that  the  same  had  been  purchased  for  school 
purposes.  A  purchase  for  such  purposes  does 
not  definitely  appear.  We  are  left  to  infer  that 
in  some  way  the  conveyance  to  plaintiff  was 
for  the  benefit  of  the  corporation  for  such  pur- 
poses. In  the  month  of  October,  thereafter, 
the  city  of  Kaukauna,  by  its  duly  authorized 
officers,  claimed  the  premises  as  a  public  park 
by  virtue  of  a  dedication  thereof  by  the  plat  of 
1851,  and  took  actual  possession  of  the  same 


Note.— As  somewhat  akin  to  the  subject  of  the 
«bove  case,  see  note  to  Meyer  v.  Graham  (Neb.)  18 
L.  R.  A.  140,  as  to  the  riffhts  acquired  against  the 
public  by  adverse  poasession  of  a  highway  or  city 
street. 

For  a  denial  of  the  doctrine  of  equitable  estop- 
pel to  prevent  the  pubUo  from  asserting  its  rights 
34  L.  R.  A. 


against  an  obstruction  in  a  street,  see  Webb  v. 
Demopolls  (Ala.)  21  L.  R.  A.  S2. 

For  the  loss  by  the  public  of  its  right  to  a  high- 
way by  mere  nonuser  or  otherwise  than  by  ofBoial 
action,  see  Tiote  to  Maire  v.  Kruse  (Wis.)  20  L.  R.  A« 
448. 
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under  such  claim,  and  ao  continued  up  to  the 
commencement  of  this  action.  This  action 
was  brought  for  breach  of  the  covenants  of 
title  upon  the  ground  that  the  claim  of  theci^ 
to  the  premises  as  a  public  park  was  valid, 
and  that  Lawe  was  not  the  owner  thereof  at 
the  time  he  conveyed  the  same  to  the  plaintiff. 
The  trial  court  found  that,  at  the  time  of  the 
making  of  such  deed,  Lawe  was  the  owner  and 
seised  in  fee  of  the  premises  in  dispute,  and 
that  plaintiff  was  such  owner  and  was  so  seised 
under  the  aforesaid  deed  at  the  time  of  the 
commencement  of  this  action,  free  from  any 
claim  of  the  city  of  Kaukauna,  and  ordered 
judgment  accordingly,  dismissing  the  com- 
plaint. Exceptions  were  taken  to  raise  the 
questions  discussed  and  referred  to  in  the 
opinion.  Judgment  was  rendered  in  accord- 
ance with  the  aforesaid  order,  and  plaintiff 
appealed. 

Mr,  Humphrey  Piereet  for  appellant: 

The  town  of  Kaukauna  plat  of  1851  is  a 
valid  statutory  dedicap'on,  and  rested  the  title 
to  the  land  marked  "Public  Square"  thereon 
in  the  public  for  the  public  use;  it  substantially 
complies  with  the  provisions  of  the  statute  in 
respect  to  plats. 

Rev.  8tat.  1849,  chap.  41.  §  5:  Ely  v.  Batet, 
5  Wis.  467;  Sanborn  v.  Cfiieago  dJV.  W.  R.  Co. 
16  Wis.  20;  Williams  v.  Smith,  22  Wis.  598; 
Qebhardt  v.  Reeres,  75  HI.  801;  WiUiamB  ▼. 
Miltpauhee  Indvstrial  Brpontion  Asso.  79  Wis. 
624;  Dill.  Mun.  Corp.  4th  ed.  g  628,  note  2. 

Wbere  a  plat  is  in  doubt  it  is  to  be  resolved 
against  the  donor  and  in  favor  of  the  public. 

Elliott,  Roads  &  Streets,  111. 

The  rule  of  construction  in  plats  is  the  same 
as  in  grants  to  effectuate  intent  of  donor. 

San  Leandro  v.  Le  Breton,  72  Cal.  170. 

A  mere  mistake  in  the  plat  cannot  affect  the 
▼alidity  of  the  statutory  conveyance. 

Bvrharh  v.  Schweinler,  56  Wis.  890;  Ely  v. 
Bates.  5  Wis.  467. 

Formalities  in  a  plat  of  statutory  dedication 
to  public  use  are  reizarded  the  same  as  in  an 
ordinary  deed  of  conveyance. 

StaU  V.  Schuin,  65  Wis.  214;  Emmons  v.  Mil- 
fcavkee,  82  Wis.  434;  Gardiner  v.  Tisdale,  2 
Wif.  155,  60  Am.  Dec  407. 

A  deed  is  sufficient  if  it  is  possible  to  identify 
the  land  from  the  description;  and  the  deed 
will  be  sustained  if  possible,  and  arbitrary 
rules  will  be  disregarded. 

Devlin,  Deeds,  §  1012,  citing  Scheiber  v. 
KachUr,  49  Wis.  291;  Elliott,  Roads  &  Streets, 
89;  Gebhardt  v.  Beews,  75  111.  90\\  Methodic 
Episcopal  Church  v.  Hobohen,  83  N.  J.  L.  22, 
97  Am.  Dec.  696;  Jarstadt  v.  Morgan,  48  Wis. 
249. 

It  was  not  necessary  that  the  plat  be  ac- 
cepted. 

Rev.  Stat.  1849,  chap.  41,  8  5;  Anno.  Rev. 
Stat.  §  2268;  Pettibone  v.  Hamilton,  40  Wis. 
414:  Williams  v.  Smith,  22  Wis.  594;  MeViodist 
Episcopal  Church  v.  Eoboken,  83  N.  J.  L.  1, 
97  Am.  Dec  696;  San  Uandro  v.  Le  Breton, 
72  Cal.  175;  Elliott,  Roads  ic  Streets,  87;  Dill. 
Mun.  Corp.  4th  ed.  §  628 

Acceptance  of  a  portion  of  a  plat  is  con- 
structive acceptance  of  the  whole,  and  accept- 
ance of  streets  on  a  plat  or  map  is  acceptance 
also  of  the  public  square. 

84  L.  R  A. 


Der^  y.  AUing,  40  Conn.  485;  Police  Jury 
T.  Fovlhovze,  80  La.  Ann.  64;  Jersey  City  t. 
Morris  Canal  dtBkg.  C;?.  12  N.  J.  £q.  562;  El- 
liott, Roads  &  Streets,  117;  Remia  y.  BoehetUr, 
46  N.  Y.  129,  6  Am.  Rep.  52;  R/iodes  v.  Briffht- 
fcood  (Ind.)  43  N.  E.  942;  Meier  v.  Portland  C. 
R.  Co.  16  Or.  500,  1  L.  R  A.  856;  CarUr  v. 
Portland,  4  Or.  889;  Angell  &  D.  Highways^ 
3d  ed.  §  149. 

When  a  person  maps  off  his  land  into  town, 
lots  and  streets,  and  offers  his  lots  for  sale  by 
reference  to  the  map,  there  is  no  mistaking  bi» 
intention. 

Qrogan  v.  Bayirard,  4  Fed.  Rep.  161;  Hick- 
lin  V.  McCUar,  18  Or.  126;  Qregory  v.  Lin- 
coln (Neb.)  14  N.  W.  423;  Giffen  v.  Olaike,  44 
Kan.  848;  2  Dill.  Mun.  Corp.  ^  628,  688,  note 
8;  Godfrey  y.  AUon,  12  111.  80.  62  Am.  Dec. 
476;  Altord  v.  Ashley,  17  IlL  868;  BelleviUe  v. 
Stookey,  28  III.  441;  Waugh  y.  /.Mch,  28  111. 
488;  Field  v.  Carr,  59  111.  198;  Fulton  v.  Meh- 
renfeld,  8  Ohio  St.  440;  Baker  y.  Johnston,  21 
Mich  319;  Banks  y.  Ogden,  69  U.  S.  2  Wall. 
57,  17  L.  ed.  818;  Donohoo  y.  Murray,  62  Wis. 
100;  Wiggins  y.  McGUary,  49  N.  Y.  846;  EeUz 
y.  St.  Louis,  110  Mo.  6 18;  Mayu^ood  y.  May- 
vood,  118  111.  61;  Rites  v.  Dudley,  3  Jones,  Eq. 
126,  67  Am.  Dec.  231;  5  Am.  &  £ng.  Enc. 
Law,  title  Dedication,  p.  406,  note  8,  andcaaea- 
cited,  p.  407,  note  2,  and  cases  cited;  £lliott^ 
Roads  &  Streets,  90;  Daniels  v.  Tearney,  102 
U.  S.  415,  26  L.  ed.  187;  United  States  y.  Bod- 
son,  77  U.  S.  10  Wall  395,  19  L.  ed.  987;  Jar- 
stadt y.  Morgan,  48  Wis.  245;  Boican  y.  Port- 
land, 8  B.  Mon.  282;  Incin  v.  Dixion,  50  U. 
S.  9  How.  31,  13  L  ed.  34. 

If  there  be  public  squares  or  places  repre- 
sented on  the  map,  the  same  rule  applies  ti> 
them,  and  dedication  thereof  may  be  estab- 
lished in  the  same  manner. 

Stn  Leandro  v.  Le  Breton,  72  CaL  175;  TFa- 
(ertown  y.  Cowen,  4  Paiee,  510;  Cincinnati  v. 
White,  81  U.  S.  6  Pet.  431,  8  L.  ed.  452;  5  Am. 
&  £ng.  Enc.  Law,  title.  Dedication,  p.  416, 
note  3,  and  cases  cited;  Dill.  Mun.  Corp.  4lh 
ed.  §§  644,  645;  Unnig  y.  Ocean  City  Asso.  41 
N.  J.  Eq.  606,  56  Am.  Rep.  16;  6  Am.  &£ng. 
Ena  Law,  p.  406. 

Where  the  dedication  is  express,  eyidenced 
by  a  recorded  plat,  the  intent  as  expressed  in 
such  plat  cannot  be  contradicted  by  parol. 

Rhodes  y.  Brightwood  (led.)  43  K  £.  942; 
Indianapolis  y.  Kingsbury,  101  Ind.  200,  51 
Am.  Rep.  749. 

In  case  private  rights  accrue  by  reason  of 
the  dedication  there  can  be  no  revocation. 

Dill.  Mun.  Corp.  §  632;  Bhodes  y.  Bright- 
U!ood,  supra. 

Mere  nonuser  of  a  public  square  until  re- 
quired by  the  public,  however  long  continued, 
cannot  operate  as  an  abandonment,  and  all  in 
possession  will  be  presumed  to  hold  in  subor- 
dination to  paramount  rights  of  the  public. 

Rnlly  y.  Bacine,  61  Wis.  526;  State  v.  heater^ 
62  Wis.  398;  Eliiort^  Roads  &  Streets,  89;  Shea 
V.  Ottumwa,  67  Iowa,  89;  Methodist  Episcopal 
Church  V.  Hobokeh,  83  N.  J.  L.  1,  97  Am.  Dec. 
696;  Derby  y.  AUing.  40  Conn.  410:  Meier  v. 
Portland  C.  R.  Co.  16  Or.  500, 1  L.  R  A.  856; 
Benshaw  v.  Huntijig,  1  Gray,  210. 

No  title  could  be  acquired  by  Lawe  under 
such  claim  of  adverse  possession. 

Livermors  y.  Maquoketa,  86  Iowa,  868;  ^f^ 
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lkan$  T.  Van  Zant,  7  Barb.  91;  San  TAandro  ▼. 
Le  Breton^  72  Cal.  170:  Hoadley  y.  San  Fran- 
cueo,  50  Cal.  265:  Pe<^  v.  Pope,  58  Gal.  487; 
Grogan  ▼.  Hdytoard,  4  Fed.  Rep.  161;  ^  02ean, 
ia5  N.  Y.  841,  17  L.  R.  A.  640. 

The  coDtinued  occupation  of  land  by  one 
libo  has  conveyed  to  another  is  presumed  to  be 
in  subordioation  to  the  title  of  the  grantor. 

SehtoaObaek  ▼.  Chicago,  M,  <ft  Si,  P.  R.  Co. 
69  Wis.  292;  Sehwatbach  v.  Chicago,  M,  <fe  Si, 
P.  R.  Co,  73  Wis.  139;  State  v.  Ca$tie,  44  Wis. 
678;  Ohilds  v.  HeUon,  69  Wis.  126;  Dill  Mun. 
Corp.  4th   ed.    §)^  667-675;  Elliott,  Roads  & 
Streets,  665-669;  Simptot  y.  Chicago,  M,  db  St. 
P,  R.  Co.  16  Fed.  Rep.  350;  Brook9  y.  Farttell, 
4  Fed.  Kep.    161;  Kopf  v.  Utter,  101  Pa.  27; 
Com.  V.  Aihurger,  1  Whart  488;  Rungy^Sfione- 
berger,  2  Walts,  23,  26  Am.  Dec.  95;  Burbank 
V.  hay,  65  N.  Y.  71;  Drigge  v.  P?iillips,  103 
N.  Y.  77;  »St.  Vincent  Female  Orphan  Asi/lum 
V.  Troff.  76  N.  Y.  114,  82  Am.  Rep.  286;  Walker 
T.  Cayioood,  81  N.  Y.  51;  San  Franeieco  Bd. 
of  Edu.  T.  Martin,  92  Cal.  209;  Cross  v.  Mor- 
ristown^  18  N.  J.  Eq.  805;  Jersey  City  v.  Mor- 
ris Canal  db  Bkg.  Co.  12  N.  J.  £q.  661;  Archer 
T.  Salinas,  98  Cal.  61. 16  L.  R.  A.  145;  Ugan 
County  Supers,  v.  Lincoln,  81  111.  156;  Indian- 
apoUs^   P.    <fi   C.  R.  Co.   ▼.  Ross,  47  Ind.  25; 
Tliibodeaicx  t.  Magqioli,  4  La.  Ann.  78;  Ingram 
T.  P(92t£»  Jury,  20  La.  Ann.  226:  Louisiana  Ice 
Mfg.  Co,  T.  JV<?ifl  Orleans,  48  La.  Ann.   217: 
Coleman  ▼.  Thurmond,  56  Tex.  619;  Vicksburg 
T.  MarshaU,  69    Miss.   563;    Philadelphia  y. 
Philadelphia  i&R.R.  Co.  68  Pa.  253;  Rochdale 
Canal  Co.  v.  Baddiffe,  18  Q.  B.  287;  Memphis 
T.  Ignore,  6  Coldw.  412:  R/iodes  v.  BHghtwood 
llnd.)  43  N.  E.  942. 

Defendant's  acts  in  his  alleged  adverse  pos- 
session being  a  public  nuisance  no  such  posses- 
sion could  ripen  into  title. 

Elliott.  Roads  &  Streets.  668;  Meiners  ▼. 
Frede/ick  Miller  Brewing  Co.  78  Wis.  866,  10 
L.  R.  A.  586. 

The  fact  that  the  property  was  assessed  and 
taxes  thereon  paid  by  Lawe  does  not  affect  the 
rights  of  the  public  therein:  and  especially  is 
this  true  under  all  the  circumstances  appearing 
in  the  case. 

Lemon  ▼.  Hayden,  18  Wis.  159;  RJtodes  ▼. 
BHghtwood,  supra;  San  Leandro  t.  I^  Breton, 
72  Cal.  170;  Re  Commissioners  of  Public  Parks, 
6  N.Tf.  Supp.  779;  Ellsworthy.  Grand  Rapids, 
27  Mich.  250:  GeteheU  v.  Benedict,  57  Iowa, 
121:  Oilman  ▼.  Milwaukee,  55  Wis.  828;  An- 
gen&  D.  Highways,  g  321;  St.  Louis  v.  Gor- 
man, 29  Mo.  593,  77  Am  Dec.  586;  Thayer  y. 
Boston,  19  Pick.  511. 31  Am.  Dec.  157;  Prather 
V.  Lexington,  13  fi.  Mon.  659,  56  Am.   Dec. 
585;  IxmUard  v.  Monroe,  11 N.  Y.  392, 62  Am. 
Dec.  120. 
Mr.  David  S«  Ordway*  for  respondent: 
Making   a  plat  of  lancf  by  the  proprietor 
showing  lots,  blocks,  and  streets  evidently  for 
tbe  use  of  those  who  shall  come  to  occupy  the 
property,  and  their  subsequent  sale  in  such 
•subdivisions  according  to  the  plat,  is  one  of  the 
clearest  ways  of  declaring  an  intention  to  dedi- 
cate, and  has  been  held  to  conclude  the  owner 
*o  far  as  the  rights  of  subsequent  purchasers 
are  concerned. 

^innttka  v.  Prouty,  107111.  225;  Grandville 
;>  Jenison,  84  Mich.  55;  6  Am.  &  Eng.  Enc. 
Law,  title.  Dedication,  p.  406. 
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But  he  is  not  concluded  as  to  the  public  un^^ 
less  the  dedication  is  accepted  by  the  public. 

People  V.  Jones,  6  Mich.  176;  Tillman  t. 
People,  12  Mich.  401;' ^^  v.  Lake,  14  Mich. 
12,  90  Am.  Dec.  220;  Detroit  ▼.  Detroit  db  M^ 
R.  Co.  23  Mich.  173. 

And  such  acceptance  must  be  within  a  rea- 
sonable time. 

Wayne  County  y.  Miller,  81  Mich.  447;  Fieia 
V.  Manchester,  8*3  Mich.  281;  Cass  County 
Supers.  V.  Banks,  44  Mich.  468;  People  y^ 
Beaubien,  2  Dougl.  (Mich.)  271. 

When  the  legislature  has  provided  the  man- 
ner in  which  such  transfer  should  be  accom- 
plished, a  compliance  with  the  requirements, 
prescribed  is  just  as  essential  in  order  that  the 
original  proprietor  may  be  devested  of  title  as 
the  execution  of  a  deed  of  conveyance  would 
be  in  the  transfer  of  real  estate  from  one  per 
SOD  to  another  on  a  purchase. 

Gardiner  y.  Tisdile,  2  Wis.  185, 60  Am.  Dec. 
407;  People  v.  Beaubien,  2  Dougl.  (Mich.)  256;. 
Grand  Rapids  v.  Bastings,  86  Mich.  122;  Peo- 
ple y.  Jones,  6  Mich.  184;  Emmons  y.  Mil- 
waukee, 82  Wis.  435. 

Whether  this  plat  was  yalid  or  not  in  order 
to  a  complete  dedication  it  must  have  been  ac- 
cepted by  the  public  before  actual  dedication. 

Williams  V,  MUwavkee  Industrial  Exposition 
Asso.  79  Wis.  528;  Winnetka  v.  IVouty,  107 
111  218;  LittUr  y.  Lincoln,  106  III  353. 

Until  acceptance  by  the  municipality.  aU 
though  the  owner  is  estopped  to  deny  the  dedi- 
cation, whenever  private  rights  intervene  the- 
act  of  the  owner  in  platting,  etc.,  is  in  the  na- 
ture of  a  mere  offer  to  tbe  muoicipality. 

Chicago  y.  Oosselin^  4  111.  App.  578;  Wayne 
County  y.  Miller,  31  Mich.  447;  Field  v.  Man- 
c7ie<ter,  32  Mich.  279;  Buskirk  v.  StriMand,. 
47  Mich.  389;  0»U)ego  v.  Osutego  Canal  Co.  6  N. 
Y.  264;  Under teo<jd  v.  Siuyvesant,  19  Johns. 
188. 10  Am.  Dec.  215;  State  y.  Carter,  6  St robh. 
L.  217:  BisfeUy.  New  York  C.  R.  Co.  26  Barb. 
630:  Hamilton  v.  Chicago,  B.  dt  Q.  R,  Co.  124 
Dl.  235;  ReiUy  y.  Racine,  51  Wis.  5?9. 

The  city  as  representing  the  pnblic  is  con- 
cluded from  now  opening  the  park  for  public- 
use  after  what  has  transpi  'ed. 

Paine  Lumber  Co.  y.  Oihh>sh,  89  Wis.  449; 
Reilly  v,  Racine,  51  W*s.  530;  Cochran  v. 
Toher,  14  Minn.  3«5;  Demsia  v.  Win^ma  db  St. 
P.  R.  Co.  18  Minn.  183;  Johnsony.  BurlinfjU^n, 
(Iowa)  63  N.  W.  694. 

Marshall,  J.,  delivered  the  opinion  of  the- 
court: 

Assuming,  as  appellants  contend,  that  the- 
recording  of  the  plat  of  1851  and  the  subse- 
quent ratification  of  it  by  Lawe  and  tbe  public, 
under  Rev.  Stat.  1849.  chap.  41,  ^  5.  operated 
to  make  a  valid  town  plat  and  to  vest  the  title  to- 
the  premises  in  dispute  in  the  public,  notwith- 
standing noncompliance  with  statutoiy  require- 
ments, and  without  regard  to  any  act  of  ac- 
ceptance on  the  part  of  the  public,  yet  we  hold 
that  the  doctrine  of  equitable  estoppel  in  pais 
applies  to  the  case,  and  effectually  bars  the- 
public  from  setting  up  any  claim    thereto. 
That  rules  this  case,  and  the  other  questions 
raised  need  not  be  considered. 

It  is  well  settled  that,  though  land  be  dedi- 
cated to  the  public  use  by  a  private  owner,  so 
as  to  vest  the  title  in  the  donee  for  such  use,. 


736 


WlBOOir 8IV  SUPBBMB  CoURT. 


KOT., 


uDtil,  in  the  JiidgmeDt  of  tbe  trustees,  the 
premises  are  Deeded  for  such  use,  mere  Douuser 
for  any  period  of  time  .will  oot  operate  as  an 
abandon ment  of  tbe  property,  so  as  to  revest 
the  title  thereto  ia  the  donor.  B&illy  y.  Ba 
cine,  51  Wis.  526;  State  v.  Leaver,  62  Wis. 
398;  Chaee  v.  Oehkoih,  81  Wis.  818.  Tbe  title 
being  once  vested  in  the  public,  the  corpora- 
tion in  which  it  is  situated,  and  upon  which 
devolves  the  duty  to  administer  the  trust,  has 
•a  broad  discretionary  power  respecting  the 
time  when  the  public  interests  require  the  actual 
-enjoyment  of  the  property,  as  intended  by  tbe 
•donor.  It  can  allow  such  donor,  in  the  mean- 
time, for  some  purposes  at  least,  to  use  the 
property  as  his  own.  Neither  nonuser  by  tbe 
public,  nor  such  actual  use  by  the  donor, 
standing  alone,  however  long  continued,  will 
affect  the  status  of  the  public  right.  Nowhere 
is  this  principle  more  thoroughly  intrenched 
than  in  the  jurisprudence  of  this  state.  We 
may  go  further  and  say  that  if  tbe  title  be  once 
vested  in  the  public  under  a  dedication  by  a 
private  owner,  with  or  without  acceptance  by 
the  donee,  as  circumstances  may  require,  and 
the  property  is  thereafter  erroneously  assessed 
4iod  taxes  collected  thereon  of  the  donor,  that 
will  not  of  itself,  necessarily,  affect  the  rights 
of  .the  public.  That  is  sustained  by  numerous 
well-considered  cases  cited  by  appellant's 
•counsel.  Rhodes  v.  Brightwood  (Ind.)48  N.  £. 
•942;  San  Leandro  v.  Le  Breton,  72  Cal.  170; 
Ellsworth  V.  Grand  Bapids,  27  Mich.  250; 
Getchell  V.  Benedict,  67  Iowa,  121. 

But  notwithstanding  what  has  preceded,  it  is 
not  an  open  question  in  this  court,  that  the 
•conduct  of  a  municipal  corporation  may  be 
auch  that  a  change  of  its  position  will  cause 
anch  injustice  to  those  who  have  relied  upon 
such  conduct  as  to  warrant  the  court  in  pre- 
venting such  change  by  an  application  of  the 
•iloctrine  of  equitable  estoppel  in  pais.  This 
aubject  was  so  exhaustively  discussed  in  Paine 
Lumber  Co,  v.  Oshkosh,  89  Wis.  449,  opinion 
by  Mr.  Justice  Pinney,  that  it  is  needless  to  go 
over  the  matter  again  at  this  time.  It  was  there 
in  effect  held  that,  though  a  public  corpora- 
tion cannot  alienate  public  streets  and  places, 
and  mere  laches  on  its  part  cannot  defeat  the 
public  rights  thereto,  cases  may  arise  where 
private  rights  have  grown  up  so  as  to  be  in 
•equity  paramount  to  the  public  rights,  and 
where  the  prevention  of  injustice  requires  the 
assertion  of  the  doctrine  of  equitable  estoppel 
4n  pais  for  the  protection  of  such  private 
rights. 

The  frroundwork  of  the  doctrine  is  that  it 
would  be  a  fraud  in  a  party  to  assert  what  his 
previous  course  had  denied,  when  on  the  faith 
-of  such  denial  others  have  acted.  To  prevent 
the  injustice  a  change  of  position  by  such  party 
would  cause  to  such  others,  under  such  cir- 
cumstances, where  there  is  no  adequate  legal 
remedy,  the  doctrine  of  equitable  estoppel 
comes  in  and  does  the  work.  That  thn  equita- 
ble rule  is  applied  as  freely  against  the  public, 
SB  against  private  persons,  is  not  maintained, 
but  that  tbe  courts  may  administer  justice  by 
Its  aid,  even  where  that  results  in  controlling 
the  conduct  of  municipal  corporations,  when 
the  facts  are  such  in  the  judgment  of  the  court 
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as  to  demand  it  to  prevent  manifest  injastlc* 
and  wrong  to  private  persons,  is  firmly  estab- 
lished. A  large  number  of  cases  are  cited  ia 
Paine  Lvmber  Go.  v.  Oshkosh,  supra^  where 
this  principle  is  maintained,  to  which  maj  be 
added  State,  Mylrea,  v.  JanestiUe  Water  piower 
Co,  92  Wis.  496,  83  L.  R.  A.  891,  recently  de- 
cided by  this  court;  also  Los  Angeles  v.  Coh/i^ 
101  Cal.  878;  Simplot  v.  Chieago,  M.  S  St.  F. 
B.  Co.  16  Fed.  Rep.  860;  and  Oroker  r,  CO- 
linM,  87  S.  C.  887. 

The  plat  of  1878,  by  which  what  waa  fonn- 
erlv  known  as  * 'Public  Park,"  with  a  small 
adaition,  was  platted  as  Lawe's  park;  the  tear- 
ing down  of  the  rail  fence  about  that  time,  and 
the  construction  of  a  new  fence  in  its  place, 
must  be  considered,  we  think,  a  dis'inct  asser- 
tion of  a  private  ownership  of  the  property  in- 
consistent with  any  public  right  tliereto,  and 
the  commencement  of  possession  adyerse  to 
the  public.  The  taxing  of  the  property  there- 
after as  private  property  is  a  strong  circum- 
stance favoring  such  private  ownership  and 
abandonment,  to  be  considered  with  all  tbe 
other  circumstances  in  determining  wb^her 
Lawe  was  justified  in  treating  it  as  so  aban- 
doned and  incurring  expense  in  taking  care  of 
and  improving  tbe  same  as  discharged  of  any 
public  right  thereto.  In  Simplot  v.  Dubuque, 
49  Iowa,  680,  the  court  held  that  where  lands 
are  granted  to  a  city  for  public  use,  and  are 
thereafter  occupied  by  the  donor  adversely  for 
a  lone  period  of  time  and  taxed  to  him,  under 
the  doctrine  of  equitable  estoppel  such  city 
cannot  subsequently  deny  the  right  of  Mich 
occupant  thereto. 

In  Gete/iell  v.  Benedict,  supra,  a  distinction 
is  made  between  cases  where  the  lands  taxed 
are  adversely  occupied  and  where  not.     We  do 
not  go  so  far  as  to  approve  the  doctrine  of 
Simplot  V.  Dubttque,  supra,  that  the  mere  cir- 
cumstances of  adverse  possession  for  a  consid- 
erable length  of  time  and  taxation  to  adrerae 
occupant  and  payment  of  such  taxes  by  him. 
are  sufficient  to  create  an  estoppel  against  the 
municipality.    They  are  evidently  important 
circumstances  to  be  considered  with  the  otber 
facts  in  the  case.    Tbe  adoption  of  the  second 
plat  by  tbe  act  incorporating  the  city  of  Kan- 
kauna  in  1885;  the  requirement  made  by  such 
city  of  Lawe  to  build  a  sidewalk  along  the  side 
of  the  park;  the  construction  of  such  sidewalk; 
the  payment  of  taxes  assessed  annually  on  tbe 
property  for  a  long  period  of  years,  and  tbe 
improvement  of  tbe  property  at  considerable 
expense,  relying  upon  the  long-continued  rec- 
ognition of  private  ownership  by  the  munici- 
pality in  which  all  persons  interested,  so  far  as 
appears,  acquiescea,  with  all  the  otber  facts 
and  circumstances,  show  satisfactorily  that,  if 
a  change  of  position  on  tbe  part  of  the  pnblic 
be  not  allowed,  such  injustice  and  wrong  will 
result  as  to  warrant  the  application  of  tbe  doc- 
trine of  equitable  estoppel  in  pais  to  prevent 
such  injustice.    That,  we  assume,  is  the  view 
the  trial  court  took  of  tbe  case,  which  an-- 
swered  the  alleged  breach  of  the  covenants  of 
title  in  the  de^  from  Lawe  to  plaintiff,  and 
BU8tains  the  findings  and  Judgment  appealed 
from. 

Judgment  affirmed. 


CufHiNe  T.  Perot. 
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Nathan   CUSHINQ 

T.  Morris  PEROT,  AppL 

a76Pa.«.) 

I..  Judgment  a^fainst  »  stockholder  of 
at  corporation*  and  execution  levied  on  hla 
real  estate  for  an  amount  that  exhausts  his  lia- 
bility in  the  state  where  the  oorporation  was 
created,  are  a  bar  to  an  action  in  anotlier  state 
on  bis  liability  as  a  stockholder. 

"S.  It  will  be  presumed,  in  the  absence  of 
any  decision  to  the  contrary  in  a  sister  state, 
tbat  the  contractual  liability  of  a  stockholder  tn 
that  state  goes  to  a  receiver  as  assets  for  the  pay- 
ment of  corporate  debts. 

•8.  A.  stockholder's  liability,  which  is  con. 
traotual  under  tLe  statute,  becomes  a  part  of  tb? 
aasets  which  pass  to  a  receiver  for  the  paymeci 
of  oorporata  debts. 

(April  18,  ISOei) 

APPEAL  by  defendant  from  a  judfrmentof 
tbe  Court  of  Common  Pleas,  No.  I.  for 
Philadelphia  County  in  favor  of  plaiotiff  in  an 
^action  brought  to  enforce  defendant's  liability 
as  a  stockholder  in  an  insolvent  corporation. 
Bevert&cL 

Perot  subscribed  to  fifty  shares  of  tbe  par 
yalue  of  $100  each  of  the  capital  stock  of  the 
Western  Farm  Mortgage  Trust  Company,  a 
<»rporation  created  and  doing  busioess  in 
Kansas.  The  corporation  became  insolvent. 
Plaintiff  nvas  its  creditor.  The  Constitution 
and  laws  of  Kansas  required  the  individual 
stockholders  to  be  personally  liable  for  its 
debts  to  the  amount  equal  to  the  stock  held  by 
hica.  Plaintiff  recovered  judgment  against 
the  corporation,  which  remaining  unsatisfied, 
he  instituted  this  suit  to  enforce  defendant's 


liability  under  the  statutory  provisions  of  the 
state  of  Kansas.  Defendant  resisted  the  claim 
on  the  ground  that  he  was  a  citizen  of  Pennsyl- 
vania upon  whom  the  laws  of  Kansas  were  not 
binding;  that  he  was  a  creditor  of  tbe  corpora- 
tion to  the  amount  equal  to  the  stock  liability, 
and  he  claimed  a  right  to  set-off  of  his  claim 
against  his  indebtedness;  that  suit  had  been 
brought  against  him  on  bis  stock  liability  in 
Kansas  and  Judgment  entered  and  execution 
for  the  amount  issued  on  real  estate  owned  by 
him  located  there. 

Further  facts  appear  in  the  opinion. 

Mesars,  Albert  S.  Letchworth  and  Will- 
im,m  C.  Hannist  for  appellant: 

Tbe  Kansas  statute  should  not  be  enforced 
in  this  state,  because:  (a)  It  is  penal  in  its  char- 
acter; (b)  to  enforce  it  in  this  state  is  a  matter 
of  comity,  not  of  right,  and  it  would  work  a 
hardship  on  a  citizen  of  this  state  who  has  al- 
ready paid  more  than  his  share;  (c)  justice 
cannot  be  done  between  the  creditors  and 
stockholders  in  this  proceeding. 

Dreisbach  v.  Price,  183  Pa.  560;  Wood$  v. 
WicJcM,  7  Lea.  40;  Derrickson  v.  Bmilh,  27  N. 
J.  L.  166;  Moiei  v.  Spragus,  9  R  L  541; 
Sturges  ▼.  Burton,  8  Ohio  St.  215,  72  Am. 
Dec.  582:  Oridlejf  v.  Barnes,  108  111.  211; 
ikiyles  V.  Brown,  40  Fed.  Rep.  8;  Patterson  v. 
Lyvde,  112  III.  205;  Rice  v.  Merrimnck  Hosiery 
Co.  56  N.  H  127;  Map  v.  Black,  77  Wis.  107; 
mmtck  V.  Minao  Iron  Works  Co.  25  W.  Va. 
184;  Bonk  of  North  America  v.  Rindge,  154 
Mass.  203,  13  L.  R  A.  56;  Fowler  v.  Iximson, 
140  111.  47^;  Hoyt  v.  Bunker,  50  Kan.  574; 
Levcks  V.  Tredtoay,  45  Mo.  App.  507:  Univer- 
sal F.  Ins.  Co.  V.  TahoT,  16  Colo.  531;  Baines 
V.  Babcoek,  95  Cal.  588:  Wilson  ▼.  ikligman, 
144U.  S.  41.  86  L.  ed.  838;  Statz  v.  BancUey, 
41  Fed.  Rep.  531;  Curran  v.  Bradner,  S.  d 
Co.  27  III  App.  582;  Libbey  ▼.  Tobey,  82  Me. 


170TK.~i{ia7U  to  enforce stockholder''s  liabUity  outside 
of  the  state  of  incorporation. 

I.  In  action  by  eorporation  or  its  representalioe, 
U.  In  action  hy  creditor  of  cttrporation. 
a.  Remedy  aocordino  to  lato  of  forum, 
bh  For  unpaid  subseriplions  to  stock. 

1.  In  general. 

2.  By  creditor's  bOl. 

o.  For  statiUory  liabUity  after  stock]  is  fuOy 
paid  for, 
L  Inaeneral, 
t.  Nature  of  the  UatMity. 
8L  lAabUiiy  absolute  or  distinct  from  stat- 
utory  remedy. 

4.  ConstUutional  lldbauy. 

5.  ESzelusiveneMi  of  statutory  remedy  prO' 

vided  in  state  of  iricorporatiitn. 
6l  Conditions  prescribed  by  statutes  in 
state  of  incotTporatlon, 

7.  Action  at  low. 

8.  Suit  in  equity. 

d.  Remedies  in  Federal  courts* 

1,  In  general. 

2.  Inequity, 
8.  At  law. 

UL  Contribution  between  stockholders  of  foreign 
eorporatiow. 

There  are  two  dislinot  kinds  of  liability  of  stock- 
lioldera  in  foreign  oorporatlons  wblcb  there  may 
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be  an  attempt  to  enforce  at  tbelr  residence  or  else- 
where outside  of  tbp  stHte  of  incorporation.  One 
is  the  liability  for  unpaid  subscriptions  to  stock, 
which  is  clearly  a  contractual  liability,  and  as  to  the 
riffbc  to  enforce  which  there  can  be  no  question, 
provided  there  oan  be  found  a  proper  remedy. 
Suits  to  enforce  this  may  be  broup:bt  by  the  oorpo. 
ration  itself  or  by  Its  creditors.  The  other  kind  of 
liability  Is  that  statutory  liability  which  continues 
after  the  stockholder  has  fully  paid  for  his  stock, 
and  which  is  in  the  nature  of  a  guaranty  or  in- 
demnity to  thecredltorsof  the  corporation  airainst 
its  failure  to  pay  its  oblifratlons.  This  liability  is 
contractual  in  so  far  as  tbe  statute  which  creates 
it  may  be  presumed  to  have  been  in  the  mind  of  the 
subscriber  and  to  have  become  a  part  of  his  con- 
tract. Yet  it  is  not  assumed  by  an  express  agree- 
ment of  the  stockholder,  and  In  fact  the  latter 
never  expects  when  he  becomes  a  stockholder  that 
this  liability  will  ever  arise.  It  Is  always  oootln- 
frent  on  the  insolvency  or  at  least  the  default  of  the 
oorporation  in  meetinflr  its  own  obllfn&tions. 

As  to  the  rifrht  to  enforce  this  statutory  liability 
of  stockholders  the  authorities  are  in  an  extremely 
unsatisfactory  condition.  Most  of  them  hold  that 
the  liability  is  to  be  regarded  as  contractual,  and  a 
majority  of  the  cases  hold  that  it  can  be  enforced 
in  courts  outside  of  tbe  state  which  created  the 
liability  when  the  proper  remedy  ts  sought  and  the 
necessary  conditions  complied  with;  but  there  are 
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887:  Aultman'i  Appeal,  98  Pa.  505;  Oitiunt^ 
d  it,  Sav,  Bank  &  T.  Co.  v.  OilUtpie,  115  Pa. 
56i. 

The  defendant  bad  a  rifht  to  set  off  in  this 
action  his  claim  as  a  creditor  of  the  corpora- 
tion to  an  amount  equal  to  his  liability  as  a 
stockholder  on  its  guaranty  of  the  mortgages 
purchased  by  the  defendant  from  the  corpora- 
tion and  which  proved  to  be  worthless. 

OM>e  Pub.  Go.  v.  8taU  Bank,  41  Neb.  175, 
37  L.  R.  A.  854;  Abbey  v.  Long,  44  Kan.  688; 
Coquard  y.  Prendergast,  85  Mo.  App.  248; 
Wheeler  v.  Millar,  90  N.  Y.  358;  Mathee  v. 
Neidig,  72  N.  Y.  100;  Agate  ▼.  Sands.  78  N. 
Y.  620;  Jerman  ▼.  Benton,  79  Mo.  148;  W^- 
ber  Y.  Leighton,  8  Mo.  App.  502;  Merchants 
Ins.  Co.  V.  Bi'l,  12  Mo.  App.  148;  Bopd  v. 
HaU,  56  Ck.  568;  Richards  v.  Kinsley,  12  K. 
Y.  8.  R.  125;  Appleton  t.  Turnkdl,  84  Me.  72.- 

The  defendant  had  a  right  in  this  action  to 
plead  in  bar  that  another  creditor  of  the  cor- 

E oration  had  proceeded  against  bis  property 
y  attachment  in  Kansas,  liad  obtained  judg- 
ment against  bim  for  about  $5,000.  and  had 
levied  upon  his  real  estate  in  Kansas  for  said 
judgment,  and  that  this  judgment  exhausted 
any  possible  liability  he  may  have  incurred. 

WeOs  V.  JR^,  48  Kan.  201;  Bittner  v.  Lee, 
251i[o.  App.  559;  Uoytv.  Bunker,  50  Kan.  574; 
Richards  v.  Bnce,  22  N.  Y.  8.  R.  289;  Bank  of 
N<yrth  America  v.  Rindge,  154  Mass.  208,  13 
L.  R.  A.  56. 

A  creditor  of  an  insolvent  corporation  can- 
not maintain  an  action  in  his  own  behalf  tore- 
cover  for  unpaid  stock  held  by  a  stockholder 
while  the  affairs  of  the  corporation  are  in  the 
hands  of  a  receiver. 

Merehanttf  NaU  Bank  v.  Northtoestern  Mfg. 
df  C.  Co,  48  >linn.  849;  Capital  City  MuL  K 
Ins.  Co.  V.  Poggs,  172  Pa.  91. 

Mr.  A.  W.  Horton,  for  appellee: 

The  Kansas  statute  shoula  be  enforced  in 
this  state. 

Bagley  v.  Tyler,  43  Mo.  App.  195;  Bank  of 
North  America  v.  Rindge,  57  Fed,  Rep.  279; 
Tuttle  Y.  National  Bank  of  The  Repvblie,l6\  111. 
491,  post,  750;  McVickar  v.  Jones,  70 Fed.  Hep. 
754;  RliOdes  v.  United  States  Nat.  Bank,  66  Fed. 


Rep.  512,  24  U.  S.  App.  607,  po9t,  liStx  Flash  v. 
Conn,  lOFla.  428, 26  Am.  Rep.  721;  Guykmdail 
▼.  Miles,  10Fed.Rep.842;6^z^tffr«  iJarfttmr  Bank 
v.  Blake,  8  Rich.  £q.  225;  First  Nat.  Bank  v. 
Gustin  Minerva  Consol.  Min.  Co.  42  Bfino.  827, 
6  L.  R.  A.  676;  Hodgson  v.  Cheever,  8  Mo.  App. 
818;  Paine  v.  Steioart,  88  Conn.  516;  81.  Louis 
Sav.  Afso.  V.  O^Brien,  51  Han,  45;  /jtncry  v. 
Inman,  46  N.  Y.  119;  Ex  parte  Van  Ripper.  20 
Wend.  614;  Aultman's  Appeal,  98  Pa.  506; 
Aldrieh  v.  Anchor  Coal  db  D.  Co.  %k  Or.  32; 
Woods  V.  Wicks,  7  Lea,  40;  Thompson,  Liabil- 
ity of  8tockholders.  $  80;  Ochiltree  v.  lovsa  R. 
Contracting  Co.  88  U.  S.  21  Wall.  249.  22  L 
ed.  546;  Hovell  v.  MangUsdorf,  83  Kan  194; 
Abbey  y.  W,  B,  Grimes  Dry  Goods  Co,  44  Kao. 
415. 

The  defendant  cannot  set  off  his  claim 
against  the  corporation  in  this  action. 

Thompson,  Liability  of  Stockholders.  §  381; 
Long  V.  Penn  Ins.  Co.  6  Pa.  421;  BUUtry.  Al- 
legheny County  Mut.  Ins.  Co.  3  Pa.  470.  45- 
Am.  Dec.  656;  Abbey  v.  Long.  44  Kan.  688. 

The  defendant  cannot  shield  himself  from, 
liability  by  alleging  that  judgment  has  beea 
rendered  against  him  for  about  $5,000.  and  a. 
lew  made  upon  bis  real  estate  in  Kansas. 

Wells  V.  Robb,  43  Kan.  201;  Thompson. 
Liability  of  Stockholders,  §  424;  CoU  v.  But- 
ler, 48  Me.  401. 

Kitchelly  J.,  delivered  the  opinion  of  tbe^ 
court: 

The  affidavit  sets  up  tl^jee  grounds  of  de- 
fense: First,  that  defendant  is  a  citizen  add 
resident  of  Pennsylvania,  and  is  not  bound  by 
the  laws  of  Kansas  under  which  the  liability  it 
claimed  to  arise;  secondly,  that  he  is  a  creditor 
of  the  Western  Farm- Mortgage  Trust  (om- 
pany^  as  well  as  a  stockholder,  and,  presum- 
ably, that  he  claims  a  right  of  set-off  a^aiost 
the  liability,  if  it  exists;  and,  thirdly,  tbatsait 
has  already  been  brought  and  judgment  ob- 
tained against  bim  in  Kansas  on  his  liabiiiiy 
as  a  stockbolder,  and  execution  has  been  levied 
on  his  real  estate  there.  The  second  defeo^e  is 
not  averred  with  sufficient  precision  to  be 
available  to  prevent  judgment,  even  if  it  were 


a  few  oasee  which  go  nearly,  if  not  quite,  lo  the  ex- 
tent of  refusing  altogether  to  eaforoe  such  liability 
which  was  created  in  another  state.  Even  where 
the  courts  do  not  altogether  deny  any  remedy  of 
this  sort,  it  remains  to  a  considerable  extent  un- 
oertain  what  the  proper  remedy  may  t>e  and  the 
ooDditionsof  its  allowance. 

The  general  doctrine  is  that  a  contract  of  sub- 
icription  to  the  stock  of  a  foreign  corporation  is 
governed  by  the  law  of  the  state  which  creates  the 
corporation.  This  is  settled  in  numerous  cases,  a 
few  of  which  art)  Jessup  y.  Oaruegie,  80  N.  T.  441, 
86  Am.  Hep.  648;  Seymour  v.  SturKera.  28  N.  Y.  134; 
Molson^aBaok  v.  Boardman.  47  Hun,  196:  Penol>- 
scot  &  K.  R.  Co.  V.  Bartlett,  12  Gray.  244,  71  Am. 
Deo.  753;  Far  well  v.  Wadsworth,  35  111.  App.  469; 
Paysonv.  Withers.  SBlss.  269;  Hodgson  v.  Cbeever, 
B  Mo.  App.  818;  Hancock  Nat.  Bank  v.  Ellis,  166 
Mass.  414. 

In  some  cases  persons  clalmina  to  be  stockholders 
of  a  foreign  corporation  are  sued  as  individuals 
on  the  theory  that  their  incorporation  is  not  valid. 
As  to  these  see  note  to  Cone  Export  &  C  Co.  v.  Poole 
(8.  C.)  24  L.  R.  A.  OD  page  291. 

Bemedies  against  nonresident  stockholders 
■ought  in  the  state  where  the  corporation  exists 
«4  L.  R.  A. 


are  not  considered  here,  and  the  general  questioa 
as  to  the  mode  of  eoforclDg  the  liability  of  tuick- 
holders  is  not  here  entered  upon  any  further thun 
to  inquire  how  far  theee  remedtes  can  be  bad 
against  stockholders  outside  of  the  state  of  iocor- 
poration. 

I.  In  action  by  corporcUUm  or  Us  repretentor 

live. 

The  mere  fact  that  a  corporation  was  created  la 
another  state  ia  not  a  defiuse  to  an  action  on  a  sub- 
scription to  stock.  Tabler  ▼.  Anglo- Amencta 
Asso.  17  Ky.  L.  Kep.  8J6:  Merrimac  Mm.  Go.  v.  Levy. 
54  Pa.  *£i7.  98  Am.  Dec.  097;  Lycoming  F.  Ins.  Co.  v^- 
Langley,  63  Md.  196. 

The  right  of  a  corporation  to  recover  in  another 
jurisdiction  the  amount  of  calls  made  upon  ifs 
fitock  issnid,  in  Mandel  v.  Swan  Land  ft  C.  Co.  151 
ni.  177.  Si7  L.  R.  A.  313,  not  to  depend  upon  any 
principle  of  comity  but  upon  the  right  toeoforoe 
a  contract  validly  entered  into. 

An  action  of  contract  to  recover  assessments  oa 
stock,  brought  by  a  foreign  corporation  when  th» 
Bu  bscriber  has  expressly  agreed  to  pay  for  it,  is  tus- 
taiued  in  Penobscot  &  K.  R.  Go.  v.  Bartlett,  12  Oran 
244,  71  Am.  Dea  753,  although  an  implied  liahiUtr 


i89e. 


CUBHINe  T    PSROT. 


781 


good  in  tubstanoe,  which  Is  not  entirely  clear 
OD  the  aothorilies.  The  third  defense,  though 
it  is  not  averred  with  the  precisioD,  as  to  dates, 
amounts,  etc.,  which  it  should  have,  neverthe- 
less sets  up  a  auhstantlal  bar  to  plaintiff's  suit. 
A  levy  in  execution  is  presumed  to  be  satisfac- 
tion, and  the  affidavit  avers  that  the  levy  on 
his  real  estate  in  EaDsas  was  for  an  amount 
that  exhausted  his  liability  there.  This  would 
be  a  ^od  defense,  even  in  Kansas,  for  the 
Constitution  of  that  state  limits  the  individual 
liability  of  stockholders  to  "an  anditional 
amount  equal  to  the  stock  owned  by  each 
stockholder;*'  and  it  is  expressly  said  in  UotteU 
V.  MangU$darf,  88  Kan.  194.  that  the  defend- 
ant "may  also  set  up  as  a  defense  that  he  is 
discharged,  by  having  already  paid  the  amount 
of  his  individual  liability  to  other  creditors  of 
the  corporation."  Ou  this  point  the  defendant 
waseotitled  to  fro  to  a  jury,  and  it  was  error 
to  enter  judgment  against  him. 

The  first  point,  though  averred  with  the 
generality  and  looseness  that  pervade  the 
whole  affidavit,  raises  questions  of  great  nicety; 
iovolvind;  general  principles  of  jurisprudence, 
tbe  comity  between  states,  and  the  conflict  of 
laws  with  regard  to  both  riizhts  and  remedies. 
The  difficulty  of  these  questions  is  shown  by  the 
conflicting  views  in  a  large  number  of  courts 
of  the  last  resort.  The  plsintiff  asks  us  to 
enforce  against  a  citizen  of  Pennsylvania  a  li- 
ability created  solely  by  the  local  statutes  of 
Kansas,  and  to  enforce  it  in  the  form  pre- 
scribed by  thoae  statutes,  although  that  form 
is  repugnant,  not  only  to  our  own  established 
mode  of  procedure  in  analogous  cases,  but  also 
to  strong  considerations  of  convenience  and 
natural  justice.  The  first  question  that  ariaea 
is  the  nature  of  the  liability  created  by  the  stat- 
ute. If  it  is  penal,  the  authorities  are  all 
agreed  that  it  will  not  be  enforced  outside  of 
the  jurisdiction  of  the  state  imposing  it  If, 
however,  it  is  contractual,  or,  in  the  phrase 
preferred  by  some  writers,  statutory  only,  the 
authorities  differ  widelv  whether  it  should 
be  enforced  at  all,  and,  if  enforced,  whether 
in  tbe  form  directed  by  the  statute,  or  in  that  of 
tbe  Uxfori,    In  regard  to  the  Kansas  statute 


under  consideration,  mv  individual  opinion  is 
that,  by  tbe  weight  botn  of  reason  and  author- 
ity, the  liability  created  by  it  is  contractual, 
and  should  be  enforced  by  any  court  havin/c 
jurisdiction  of  the  parties.*  And  I  understand 
our  own  case  of  AuUman*$  Appeal,  98  Pa.  505, 
to  tend  towards  that  view.  But,  for  reasons 
to  be  £[lven  presently,  we  are  not  required  to 
enter  into  this  discussion.  Tbe  cases  have 
been  collected  and  cited  in  the  argument,  and 
the  whole  subject  will  be  found  ably  treated  in 
28  Am.  &  Enp.  Enc.  Law,  title  Stoekhciden, 
pp.  S67,  800-894.  As  to  the  mode  of  enforce- 
ment, the  decisions  of  the  supreme  court  of 
Kansas  seem  to  have  settled  that  the  statute 
contemplates  a  separate  anion  at  law  against 
encb  stockholder.  Abbey  v.  W,  B.  Grimtn 
Dry  QoodM  Co,  44  Elan.  415;  HinoeU  v.  Fint 
Nat.  Bank,  52  Kan.  188.  Tbe  courts  of  some 
other  states  however, — notably,  of  Massachu- 
setts,— have  refused  to  sustain  such  actions,  on 
the  ground  that  the  relations  of  the  creditors, 
and  of  the  stockholders  among  themselves, 
cannot  be  properly  determined  in  that  way. 
Certainly,  by  far  the  most  convenient  and  just 
method  is  by  bill  in  equity,  to  which  all  the 
stockholders  can  be  made  parties,  and  their 
rights  settled.  This  is  the  established  mode  of 
procedure  in  Pennsylvania  in  analogous  cases. 
The  special  fact,  however,  that  makes  it  un- 
necessary in  the  present  case  to  determine  the 
ultimate  rights  of  the  plaintiff,  or  the  mode  of 
their  enforcement,  appears  in  the  statement, 
where  it  is  set  forth  that  a  receiver  for  the 
corporation  was  appointed  before  this  suit  was 
begun.  If  the  defendant's  liability,  under  the 
statute,  to  the  creditors  of  the  corporation  in 
which  he  is  a  stockholder,  is  contractual. — 
and  it  is  only  in  that  aspect  that  it  will  be 
enforced  at  all  outside  of  Kansas,~then  it 
was,  like  any  other  claim,  an  asset  for  the 
payment  of  the  corporate  debts,  and  as  such 
the  right  to  siie  on  it  passed  to  the  receiver. 
This  is  the  general  rule,  so  far  as  we  are 
aware,  and  Is  so  manifestly  in  accordance 
with  justice,  as  well  as  convenience,  that, 
in  the  absence  of  an  express  decision  of  the 
supreme  court  of  Kansas  to  the  contrary,  we 


to  paf  a  subscription  to  stock  is  not  recognized  in 
Uasflacbusetts. 

A  public  local  act  provldinir  that  it  should  be 
lawful  to  sue  for  calls  Id  any  of  tbe  Queen's  ooarta 
Id  Dublin  was  held  to  give  a  riffht  to  such  remedy 
only  in  tbe  Irish  courts,  and  tbat  an  action  could 
not  be  malDtained  airaiost  a  stockholder  Id  an 
Bn^liah  court.  Dundalk  Western  R.  Co.  v.  Tap- 
per. 1  Q.  B.  067.  Lord  Den  man.  Cb.  J.,  said  in  this 
<!a8e:  'The  right  and  the  remedy  are  both  created 
by  the  leRristature,  and  the  company  is  bound  to 
pursue  tbe  remedy  provided  by  it" 

But  thia  case  *'bad  beeo  somewhat  doubted,**  said 
Willes,  J..  In  St.  PaDcras  v.  Batterbury.  2  C.  B.  N.  8. 
OD  page  485. 26  L.  J.  C  P.  N.  8. 84S,  3  Jur.  N.  8. 1106. 

Aod  ^ere  a  CanadlaD  corporation  sued  to  col- 
lect calls  from  a  stockholder,  in  Wetland  R.  Co.  v. 
Blake,  6  Hurlst.  &  N.  410,  80  L.  J.  Bzch.  N.  8. 101.  8 
I*  T.  N.  8.678,  0  Week.  Hep.  888, 7  Jur.  N.  8.  873.  It 
Mems  to  have  been  taken  as  a  matter  of  course 
thatBucb  an  action  could  t>e  maintained. 

So.  an  action  in  the  name  of  tbe  company  airainst 
aehareboider  of  an  English  company,  based  on  an 
^rder  under  the  Buglisb  companies  acts  of  1862. 
making  a  call  on  shareholders  and  directing  a  pay- 
iiieot  to  one  of  two  final  liquidators,  was  brought 
^4  L.  R.  A. 


in  Canada,  and  the  declaration  sustained  on  de- 
murrer In  fiamed's  Bkg.  Co.  v.  Reynolds.  36  U.  C. 
Q.  B.  256.  But  afterwards  the  declaration  wa» 
amended  so  as  to  charge  the  defendant  as  a  past 
memt)er  of  the  company,  and  to  this  a  demurrer 
was  allowed  in  40 IJ.  C.  Q.  B.  485,  on  the  ground  that 
the  liability  of  a  past  memtier  was  created  by  stat- 
ute and  ^'can  only  be  enforced  in  the  special  man- 
ner which  the  statute  directs.**  An  appeal  from 
this  decision  was  allowed  in  3  Ont.  App.  Rep.  871. 
holding  that  the  declaration  was  good,  but  an  ap- 
peal taken  in  turn  from  this  decision  was  allowed 
by  tbe  supreme  court  of  Canada  February  3, 1880. 
This  decision  of  the  supreme  court  does  not  seem 
to  be  reported,  but  tbe  conclusions  are  given  In 
Ca86ell*s  Digest  of  the  Supreme  Court  of  Canad'i 
reports.  The  decision  held  that  the  declaration  did 
not  Bhow  any  liability  of  tbe  defendant  as  a  past 
member  of  the  company,  but  it  seems  to  have  been 
based  more  particuinrly  on  the  failure  to  allege 
everything  required  by  statute  to  fix  the  limited 
liability,  and  does  not  seem  to  coosrltute  a  direct 
decision  on  the  right  to  bring  such  an  action,  siuco 
it  says  that,  assuming  tbat  tbe  action  will  lie.  It  la 
necesBary  to  make  further  allegations. 
The  right  of  a  receiver  of  a  corporation  to  suv 
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must  presume  that  such  Is  the  law  in  that  state. 
!No  such  decision  has  been  brought  to  our  no- 
tice. In  Abbey  v.  W.  B,  Qrimt$  Dry  Goodt 
Co.  44  Kan.  415.  It  does  appear  that  the  cor- 
poration bad  made  an  assignment  for  the  bene- 
fit of  creditors;  but  the  court  took  no  notice  of 
this  fact,  probably  considering  it  unnecessary 
to  do  so,  as  the  case  was  reversed  solely  on  the 
points  raised  in  the  pleadings,  as  clearly  ap- 
pears by  the  reference  in  the  opinion  to  the 
absence  of  a  judgment  against  the  corporation, 
which  would  seem  to  be  a  fatal  objection,  but 
which  the  court  merely  referred  to  by  saving 
that  it  bad  not  been  discussed,  and  would  not 
be  decided.  It  is  true  that  Mr.  Cook,  in  his 
treatise  on  Stock  and  Stockholders,  says, 
broadly,  that  the  right  to  sue  on  the  statute  "is 
not  to  be  numbered  among  the  assets  of  the 
corporation.  .  .  .  A  receiver  has  no  power 
to  enforce  such  a  liability."  §  21».  But  Mr. 
High,  in  his  standard  work  on  Receivers,  says, 
more  cautiously:  '*The  authorities  are  not 
wholly  reconcilable  as  to  the  right  of  a  receiver 
of  a  corporation  to  maintain  an  action  in  be- 
half of  its  creditors,  to  recover  of  shareholders 
an  individual  liability,  imposed  by  charter  or 
statute  upon  shareholders  tor  the  protection  of 
creditors,"  g  317a.  The  cases  relied  upon  by 
Cook  in  support  of  his  text  are  from  Illinois 
and  JSfew  York.  The  former  appear  to  go  to 
the  extent  claimed  as  it  is  said  in  Arenz  v.  Weir, 
89  111.  25,  that  '*this  insurance  company  hav- 
ing passed  to  a  receiver  diminishes  in  no  de- 
gree the  liability  of  a  stockholder  to  a  creditor 
of  the  company.  The  creditor  stands  on  an 
independent  platform,  above  that  of  the  re- 
ceiver, having  no  concern  with  the  corpora- 
tion, and  the  stockholder  is  bound,  under  the 
law,  to  answer  to  him.  The  stockholder  is 
not  under  the  control  or  in  the  power  of  the 
receiver,  but  holds  a  fund,  so  to  speak,  out  of 


which  the  creditors  of  the  company  may  be 
paid."  I  do  not  find  that  this  doctrine  has 
been  changed  by  that  court,  but  it  is  apparent 
that  it  rests  on  the  particular  wording  of  the 
statute  involved,  and  not  on  general  principles- 
for  in  Wincock  v.  lurpin,  96  111.  135.  three 
judges  of  the  seven  dissented  on  this  point,  and 
in  Munger  v.  JcLCobton,  99  111.  349,  a  similar 
liability  was  enforced  in  a  bill  by  the  receiver. 
The  case  of  Jaeobson  v.  AlUn,  20  Biatcbf.  5*25, 
18  Fed.  Rep.  454,  was  by  the  receiver  of  an 
Illinois  corporation,  and  the  decision  was  bfi«ed 
on  Arenz  v.  Weir,  supra.  The  New  York 
cases  cited  by  Cook  look  the  same  way,  but  are 
less  positive  than  those  in  Illinois,  and  it  is 
equally  clear  that  they  rest  on  the  special 
phraseology  of  the  statutes.  Billiitga  v.  A>^- 
inson,  94  N.  Y.  415,  was  a  suit  by  a  receiver, 
and  decided  oh  the  ground  that  the  corpora- 
tion had  released  the  defendant  before  tbis 
suit  was  brought.  Thecouit  said:  ''The  re- 
ceiver, who  is  plaintiff,  is  not  shown  to  repre- 
sent any  creditor  having  any  equities  against 
Robinson  [defendant].  ...  So  far  as  the 
case  shows,  ...  the  receiver  represents  ia 
this  action  only  tbe  corporation  which  a.vsenled 
to  the  substitution  ot  Marshall's  liabiliiy  for 
that  of  Robinson."  And  that  in  New  York  a 
receiver  can  recover,  unless  prevented  by  the 
language  of  t tie  particular  statute,  appears  to 
follow  from  the  cases  of  Stary  v.  Furman,  25 
N.  Y.  214,  and  Atty.  Gen.  v.  Ouardian  .\fn( 
L.  Im.  Co.  77  N.  Y.  272.  In  fact,  in  no  cast- 
that  I  have  seen  are  the  inconveniences  of 
separate  actions  by  tbe  creditors,  and  tbe  ad 
vantages  of  one  suit  by  a  receiver  in  l)ebalf  of 
all,  more  forcibly  set  forth  than  by  Folger,  J., 
in  [yohi  V.  Simjmn,  74  N.  Y.  187.  In  PatUr- 
son  V.  Sleioart,  41  Minn.  84,  under  an  act  mak- 
ing the  directors  of  a  corporation  onieriog  or 
assenting  to  a  violation  of  any  of  its  provisions 


in  another  state  to  reoover  of  a  stockholder  an  as- 
sessment made  at  the  home  of  the  corporatJon  is 
sustained  in  Cuykendall  v.  Miles,  10  Fed.  liep.  842, 
distinguisblDg  such  a  case  from  cases  against  of- 
ficers of  corporations  made  liable  for  neglect  of 
duty. 

Tlie  right  of  the  receiver  of  a  foreign  corpora- 
tion to  collect  an  unpaid  subscription  to  its  stock 
18  sustained  in  Dayton  v.  Borst.  81  N.  T.  485,  with- 
out showing  that  any  statute  of  the  state  in  which 
he  was  appointed  authorized  such  proceeding. 

So,  in  Pugh  V.  Hurtt,  5S  How.  Pr.  82,  it  was  held 
that  a  receiver  appointed  in  another  state  may  be 
allowed  by  comity  to  bring  suit  against  a  resident 
to  enforce  bis  liability  as  stockholder  in  an  insolv- 
ent corporation. 

A  receiver  of  a  foreign  corporation  was  allowed 
to  recover  on  a  bill  in  chancery  against  an  execu- 
trix of  a  deceased  stockholder  in  the  case  of  Mann 
v.  Cooke,  20  Conn.  178.  Tn  this  case  the  shares  had 
been  surrendered  by  the  sulwcriber  to  the  com- 
pany after  its  Insolvency,  and  besides  this  be  had 
paid  GO  per  cent  of  his  subscription,  which  by  his 
agreement  was  all  that  the  company  required  of 
him. 

The  statute  of  limitations  of  the  state  In  which  a 
corporation  was  domiciled  governs  an  action  in 
another  state  by  a  receiver  of  the  company  to  en- 
force the  linbility  of  a  stockholder  under  the  stat. 
ute  of  the  former  state.  Andrews  v.  Bacon,  88 
Fed.  Rep.  777. 

Assessments  on  members  of  a  foreign  benefit  so- 
ciety which  had  beoome  .insolvent  '.were  collected 
34  L.  R.  A. 


In  Baldwin  v.  Hosmer,  101  Mich.  119,  25  L.  R.  X 
789,  by  an  ancillary  receiver. 

An  action  brought  in  tbe  District  of  Columbia  to 
recover  an  assessment  upon  stock  under  an  order 
of  a  Virginia  court  was  unsuccessful  m  Glenn  v. 
Marbury.  145  U.  S.  4t)9, 86  L.  ed.  790,  but  the  juris- 
diction was  not  questioned. 

t'iO,  an  action  against  a  stockholder  of  a  forel^ 
corporation  to  recover  tbe  amount  of  an  assee»- 
ment  made  under  decree  of  a  court  In  anottier 
state  Is  sustained  also  in  Morris  v.  Glenn,  87  Ala. 
828;  also  in  Sayre  v.  Glenn,  Id.  631. 

As  to  conclusiveness  of  such  asmeasments  io  an- 
other state  as  res  judicalCL,  see  note  to  Mutual  F. 
Ins.  Co.  V.  Phoenix  Furniture  Co.  in  which  are 
numerous  cases  of  such  suits. 

An  affidavit  of  defense  by  a  person  sued  as  stock- 
holder by  a  foreign  corporation  stating  that  nonce 
of  assessments  for  which  he  Is  sued  was  not  pub- 
lished in  the  newspapers  as  required  by  the  statutes 
of  the  state  of  inoorporatlou  is  insufficient,  wbere 
a  copy  of  the  statutes  referred  to  Is  not  annexed 
and  the  court  has  no  means  of  knowing,  except  by 
the  mere  opinion  of  the  deponent,  wbat  provisions 
of  sucb  statutes  may  be  mandatory  and  wbat  may 
be  merely  directory.  Spellier  Electric  Time  Co. 
V.  Geiger,  147  Pa.  aW. 

An  affidavit  of  defense  by  a  person  sued  as  stock- 
holder by  a  foreign  corporation,  to  the  effect  tbat 
tbe  corporation  was  created  in  another  state  and 
tbat  it  bas  attempted  to  carry  on  business  in  the 
state  of  the  forum  without  having  complied  with 
the  statutory  requirements,  was  held  Inaufficientia 
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jointly  and  severally  liaole  for  all  corporate 
debts  aubsequently  contracted,  ft  was  held  tbat 
the  appointment  of  a  receiver  did  not  prevent 
an  action  by  a  single  creditor  against  a  direct- 
or: bat  the  decision  was  put  upon  the  special 
provisioDs  of  the  statutes  (whose  * 'chaotic  con- 
dition" is  referred  to  in  the  opinion  bv  Mit- 
chell, J.),  and  particularly  on  the  fact  that  the 
liability  waa  unlimited,  and  '*whatone  creditor 
may  collect  will  not  reduce  the  amount  which 
another    may    recover."    And   in  Minnaota 
Threther  Mfg.  Co.  v.  Lanpdon,  44   Minn.  87, 
the  same  learned  judge  intitnates  that,  as  this 
point  was  not  the  priucipal  one  in  that  case,  it 
may  have  to  be  reconsidered;  and  it  was  held 
that  the  statutory  right  to  recover  from  stock- 
holders capital  which  had  been  unlawfully  re- 
funded to  tbem  as  dividends,  without  provision 
for  the  corporate  debts,  was  an  asset  which 
vested  in  the  receiver  for  the  benefit  of  all  the 
creditors.     The  case  was  put  upon  the  broad 
ground  of  the  receiver's  rights  and  powers. 
"Everything    becomes    assets  in  his   hands 
.    .    .     wrblch  were  assets  as  to  creditors,  as 
well  as  what  was  assets  as  to  the  corporation." 
These  are  all  the  cases  we  have  been  able  to 
find  -on   the  subject,  and  in  the  absence  of  a 
controlling  weight  of  authority,  and,  as  already 
Bsid,  especially  in  the  absence  of  an  express 
decision  of  the  supreme  court  of  Kansas,  we 
are  not  willing  to  depart  from  the  settled  gen- 
eral rule.     The  objections  to  doing  so  appear 
to  us  unanswerable.    A    receiver  represents, 
not  only  the  corporation,  but  all  its  creditors; 
and,  as  to  the  latter,  it  is  his  duty  to  secure  all 
the  assets  available  for  their  payment.    For  this 
purpose  he  succeeds  to  their  rights,  and  has 
all  tbe  powers  to  enforce  such  rights  that  the 
creditors  before  his  appointment  had  in  their 
own  behalf,  even  though  such  powers  be  be- 


yond those  which  he  has  as  the  representative 
of  the  corporation  alone.  As  each  creditor 
may  sue,  the  right  is  equal  in  all,  and  common 
to  all;  and  hence  the  receiver,  who  represents 
all  alike,  is  the  proper  party  to  assert  the  com- 
mon right  and  pursue  the  common  remedy  for 
the  common  benefit.  We  do  not,  of  course,  re- 
fer to  pending  suits  already  begun  by  creditors 
before  the  appointment  of  the  receiver.  As  to 
them  his  power  to  interfere  may  be  doubted. 
But  as  to  others  he  is  clearly  the  proper  party. 
If  any  creditor  or  class  of  creditors  have  pre- 
ferred claims,  or,  as  argued  here,  special  claims 
against  special  liabilities,  that  does  not  deprive 
the  receiver  of  the  right,  or  relieve  him  from 
the  duty,  to  gather  them  all  into  his  hands  for 
proper  distribution.  In  this  manner  the  rights 
of  all  will  be  protected,  and  justice  be  done  in 
a  single  proceeding,  in  which  everyone  will  get 
what  is  his  due,  no  one  will  be  called  upon  to 
pay  more  than  his  fair  proportion,  and  tbe  ex- 
pense, delay,  inconvenience,  and  inevitable  oc- 
casional injustice  of  separate  actions  by  diff- 
erent creditors,  against  different  stockholders, 
with  their  attendant  legion  of  resulting  actions 
for  contribution,  will  be  avoided.  This  is  so 
consonant  with  convenience  and  natural  lustice, 
as  well  as  with  our  own  settled  procedure  in 
analogous  cases,  that  we  will  not  be  easily 
moved  to  depart  from  it.  We  bold,  therefore, 
that  the  right  to  sue,  \i  there  is  any,  is  in  the 
receiver,  and  that  plaintiff  cannot  maintain 
tbe  present  action.  The  ultimate  questions 
— whether  the  courts  of  this  state  will  enforce 
tbe  statutory  liability  under  the  law  of  Kansas 
at  all,  and,  if  so,  whether  against  separate 
stockholders,  or  onl^  in  tbe  form  established 
by  our  own  practice  in  similar  cases— we  leave 
to  be  decided  when  they  arise. 
Judgment  reversed. 


SXgup,  Iron  Go.  v.  Yanderrort,  164  Pa.  672,  because 
it  did  not  show  that  defendant  did  not  purchase  bis 
stock  of  a  stockholder  in  the  state  of  iooorporatlOQ. 
It  was  held  la  Payson  v.  Withers,  6  Bias.  269.  that 
a  Bubsorlptlon  to  a  f  orelirn  corporation  is  not  within 
the  provisions  of  a  state  statute  requiring  a  foreign 
company  or  its  aerents  to  conform  to  certain  con- 
ditiooa  before  the  company  could  carry  on  busi- 
ness in  the  state,  so  as  to  constitute  a  failure  to 
comply  with  such  conditions  a  defease  to  a  suit 
agaiDBt  the  stockholder  by  an  asslfrnee  in  bank- 
ruptcy appointed  by  a  Federal  court  in  another 
state. 

The  riffht  of  a  foreign  insurance  company  to  re- 
cover premiums  or  assessments  in  a  state  in  which 
it  is  Dot  entitled  to  do  bu8ine<«  because  it  has  failed 
to  comply  with  the  statutes  is  considered  in  notes 
to  Phoenix  Ins.  Co.  v.  Pennsylvania  Co.  dnd.)  20  L. 
R.  -A.  on  p.  407,  and  Edison  General  Electric  Co.  v. 
^nadlan  P.Nav.  Co.  (Wash.)  24L.  R.  A.  on  page 
^8.  See  alao  Seamans  v.  Temple  Co.  (Mich.)  28  L. 
H>  A.  430.  But  these  dedsiona  are  based  on  tbe 
ground  that  tbe  courts  will  not  aid  a  transaction 
which  ia  at  variance  with  the  statutes  or  policy  of 
the  atate,  and  do  not  turn  on  the  right  to  enforce 
««nedleB  created  by  tbe  laws  of  other  states. 

n.  In  aeUon  by  creditor  of  corporation, 

a.  Remedy  aecording  to  law  of  forum. 

^  sny  remedy  can  be  bad  against  stockholders 
w  foreign  corporations  It  is  well  established  tbat 
"J^P*}>oedMe in  such  oases  as  in  others  must  be 
•oootding  to  tbe  law  of  the  forum. 

la  reference  to  a  statute  of  another  state  nutk- 
«L.R.  A. 


ing  stockholders  of  corporations  liable  Individually 
for  its  debts  without  prescribing  the  mode  of  en- 
forcing tbe  liability,  ^t  Is  said.  In  Drlnkwater  v. 
Portland  liarine  R.  Co.  18  Me.  85:  ^'Whether  tbe 
courts  of  other  states  are  hound  to  notice  and  give 
effect  to  this  remedial  provision,  may  t>e  question- 
able. But  if  tbey  are,  tbe  course  of  proceedings 
must  be  regulated  by  tbe  law  of  the  state  where 
the  remedy  is  soufrbt  to  be  pursued.  This  must 
necessarily  t)e  governed  by  the  lex  fori.** 

So,  it  is  said  In  Marshaix  v.  Shbrmah  tbat  If 
under  any  circumstunces  an  action  against  stock- 
holders of  a  foreign  corporation  could  be  loein- 
tained  'it  must  be  in  such  a  form  and  by  such 
modes  of  procedure  as  like  liabilities  created  un- 
der our  own  statutes  are  enforced  against  our  own 
dtisens.  There  is  no  reason  why  tbe  plaintiff 
should  be  permitted  to  enforce  his  debt  in  this  Ju- 
risdiction against  a  citizen  of  this  state  In  a  form 
of  action  different  from  that  which  a  creditor  of  a 
domestic  corporation  may  prosecute  against  a  do- 
mestic stockholder.** 

Again,  in  Leuoke  v.  Tredway,  40  Mo.  App.  fi07,  it 
Is  said  tbat  what  tbe  remedy  against  stockholders 
of  a  foreign  corporation  would  be  In  the  state  in 
which  it  was  created  is  not  Important  in  determin- 
ing tbe  form  of  remedy  to  be  followed  in  the  state 
wbere  the  stockholders  reside,  but  the  remedy  to 
be  followed  will  be  determined  by  Uie  law  of  the 
Yorum. 

Tbe  same  rule  is  declared  also  in  First  Nat  Bank 
V.  Gustin  Minerva  Consol.  Min.  Co.  42  Minn.  337,  6 
L.  R.  A.  876;  Lowry  ▼.  Iamaa,46  N.  Y.  119;  Bubsbix 
V.  Pagzitc  R.  Co. 

A  Juiader  of  stockholders  of  a  foreign  corpora- 
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J.  Foster  RHODES,  Plff,  in  Err., 

«. 

UNITED  STATES  NATIONAL  BANE. 

0B4  n.  8.  App.  607.) 

1*  A  general  flndtng*  of  fttet  in  a  oase  tried 
by  a  United  States  court  without  the  iuterveDtion 
of  a  Jury  canuot  be  reviewed  by  an  appellate 
court. 

S«  The  deeiaioii  of  the  hlg^hest  court  of 
a  state  upon  the  proper  oonstruotion  to  be 
fflven  to  the  constitutional  and  statutory  pro- 
visions of  that  state  are  binding  in  Federal  courts. 

8*  The  yanaan  statute  providinf^  reme- 
dies by  executioB  or  action  to  enforce 
the  personal  liability  of  stockholders 

which  the  state  Constitution  declares  shall  be  se- 
cured, being  construed  by  the  state  courts  to 
create  a  personal  liability  against  the  stockhold- 
ers seyerally  In  the  nature  of  a  contract  obllga^ 
tlon,  the  enforcement  of  such  liability  by  action 
at  law  is  not  oqd fined  to. the  courts  of  that  state, 
.  but  may  be  had  in  a  Federal  court  sitting  in  an- 
other state  where  a  stockholder  resides,  when  it 
has  Jurisdiction  of  the  parties. 

(February  28, 1800.) 

3?RR0R  to  the  Circuit  Court  of  the  United 
J  States  for  the  Northern  District  of  niinois 
to  review  a  Judgment  in  fayor  of  plaintiff  in 
an  action  brought  to  enforce  the  alleged  liabil- 
ity of  defendant  as  a  stockholder  in  an  insolv- 
ent corporation  for  corporate  debta.  AtHtmed. 
The  facts  are  stated  in  the  opinion. 

Before  Woodi^  and  Jenkins,  Circuit  Judges, 
and  Bunn,  District  Judge. 

Mr.  Anson  B.  Jenks  for  plaintiff  in  error. 

Mr,  W.  W.  Outhrie»  with  Mr,  E.  A* 
Otist  for  defendant  in  error: 

The  finding  of  the  court  below  being  a  gen- 
eral finding  in  fa^or  of  the  plaintiff  and  against 
the  defendant,  the  only  questions  which  this 
court  can  consider  are  those  which  arose  dur- 
ing the  progress  of  the  trial  below,  to  which 
exceptions  were  duly  preserved  hy  the  record; 

tlon  as  defendants  in  an  action  against  the  com- 
pany for  a  debt  is  held  to  be  proper  in  Minnesota 
in  order  to  reach  the  amounts  remaining  due  and 
unpaid  on  their  stock  so  far  as  necessary  to  satisfy 
the  judfrment  against  the  corporation.  This  is  by 
virtue  of  the  provisions  of  Minn.  Gen.  Stat.  1878, 
chap. 84, ISO.  10,11,  which  provide  such  a  remedy 
in  case  of  corporations  generally.  First  Nat.  Bank 
V.  Oustln  Minerva  Consoi.  MIn.  Co.  tuprcu 

An  attachment  of  the  private  property  of  the 
stockholders  of  a  foreign  corporation  before  Judg- 
ment  was  held  unwarranted  in  Drinkwater  v.  Port- 
land Marine  R.  Oo.  supto,  because  it  was  said  the 
oourt  found  no  such  authority  in  any  statute^ 

bi.   Vor  unpaid  tutMCTiptUmM  to  tf ode 
L   In  oeneraL 

The  mere  fact  of  incorporation  in  another  state 
does  not  defeat  an  action  by  a  foreign  corporation 
on  a  Bubecription  to  stock.  Tabler  v.  Anglo* 
American  Asso.  17  Ky.  L.  Rep.  816. 

An  attempt  to  compel  the  holder  of  stock  In  a 
foreign  corporation  Issued  to  a  person  as  a  gratu- 
ity without  any  promise  on  his  part  to  pay  for  it 

84L.K  A. 


and  all  questions  both  of  law  and  fact  are  ab- 
solutely concluded  by  it,  except  so  far  as  qoei- 
tions  of  law  only  are  saved  by  exoepUou 
which  the  party  has  taken  to  the  riiliDgs  of  the 
court  on  the  tnal  of  the  cause. 

Norri9  v.  Jaxikwn,  76  U.  8.  9  Wall.  125. 19 
L.  ed.  608;  Brooklyn  L.  In$,  Co.  v.  MiUet 
r  Miller  v.  Life  In$.  Co."),  79  U.  8.  12  Wall 
285,  20  L.  ed.  SaS;  Birst  v.  Morris,  81  U.  S.  14 
Wall.  484, 20  L.  ed.  722;  Cooper  t.  Omokundn, 
86  CJ.  8.  19  Wall.  65,  22  L  ed.  47:  BntiA 
Queen  Min.  Co.  v.  Baker  Stiver  Min.  Co.  1» 
U.  8.  222,  85  L.  ed.  147;  MarUnton  v.  Mr 
banke,  112  U.  8.  670,  28  L.  ed.  862;  IJU^yd  t. 
Mc  WiUiami,  187  U.  8.  576.  84  L.  ed.  788. 

The  liability  of  a  shareholder  Id  a  Kansss 
corporation  is  firmlv  established  by  the  Coo- 
stitution  and  laws  of  that  state. 

The  effect  of  a  provision  in  the  ConstitutioD 
and  laws  of  a  sister  state  must  be  determioed 
by  the  construction  given  to  it  by  the  supreme 
court  of  that  state. 

FairfiM  v.  Gallatin  County,  100  U.  8.  47, 
25  L.  ed.  544. 

While  it  may  perhaps  be  true  that  the  su- 
preme court  of  Kansas  has  not  decided  in  terms 
that  said  constitutional  provision  is  self  exe- 
cuting, it  has  fully  recognized,  and  in  effect 
held,  that  stockholders  of  corporations  under 
the  Constitution  and  foregoing  statutes  of  that 
state  are  individually  liable  to  crediU^sof  such 
corporation  to  an  amount  equal  to  the  sujA 
owned  by  each  of  them. 

Fowler  v.  Lameon,  146  T\\.  478;  Bentig  t. 
James,  22  Kan.  826;  Valley  Bank  di  Sat.  M. 
V.  Ladies'Cong.  Setting  Soe.  28  Kao.  428;  Bow- 
eU  V.  Manglesdoff,  88  Kan.  194;  WeOs  v.  Bebb, 
48  Kan.  201;  ASbey  v.  W  B.  OrimesJOry  Qcedt 
Co.  44  Kan.  415. 

The  remedy  given  by  statute  to  the  creditor 
of  a  Kansas  corporation  under  the  last  claon 
of  $  82  of  the  statute  in  question,  upon  wfiich 
this  action  is  brought,  is  not  local  in  its  char- 
acter nor  confined  to  the  state  which  enaeled 
the  law,  but  is  general  in  its  nature,  arisiD^ 
upon  contract,  and  may  be  enforced  by  a  di- 
rect suit  in  favor  of  any  creditor  against  any 

proved  fruitless  in  Christensen  v.  Eno,  106  N.  T.  97, 
60  Am.  Kep.  420.  on  the  ground  that  no  liability  ex- 
isted. 

In  Massachusetts,  where  a  mere  subscription  for 
stock  in  a  corporation  without  any  express  syree- 
ment  to  pay  for  it  is  held  not  to  create  aoj  pei^ 
sonal  liability,  the  oourt  refused  to  enforce  sffaloit 
stockholders  in  a  foreign  corporation  an  implied 
liability  to  pay  for  the  stock,  although  such  implied 
liability  may  exist  under  the  laws  of  the  state  of 
incorporation.  The  court  says:  **It  does  not  seen 
advisoble  that  we  should  seek  to  enforce  a  liabilicy 
thus  diiterinff  from  any  which  would  have  been  io- 
curred  if  the  defendants  had  subscribed  forshaitt 
of  stock  in  a  corporation  formed  in  this  state." 
New  Haven  Horse  NailCki.  v.  Linden  BpdngCo. 
142  Mass.  849. 

The  court  further  says  that  such  a  law  varies  lo 
much  from  that  which  ordinarliy  obtains  in  re- 
gard to  similar  liabilities,  and  also  In  tiieeofoi«»- 
ment  of  contracts,  that  it  wiU  be  left  to  loeslsd- 
mlnistration.   Ibid. 

But  the  right  of  a  Judgment  creditor  of  a  fOreiffh 
corporation  against  a  stockholder  rests  lo  oootitct 
merely,  and  is  not  created  by  statute,  and  therefor* 
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«charebol(1er,  in  any  Itirisdictlon  where  such 
-shareholder  can  be  found  and  seryed  with 
process. 

Floih  T.  Conn,  109  IT.  8.  371.  27  L.  ed.  966; 
MUU  Y.  Seatt,  99  U.  S.  25,  25  L.  ed.  294;  Den- 
niek  v.  Central  R,  Co,  103  U.  S.  11,  26  L.  ed.  439. 

Bmui,  Diatrict  Judge,  delivered  the  opinion 

-  of  the  court: 

This  is  an  action  of  assumpsit,  brought  by 
"the  United  States  National  Bank,  a  Kansas 

-  corporation,  against  J.  Foster  Rhodes,  a  citizen 

•  of  Illinois,  to  enforce  a  stock  liability  under 
the  Constitution  and  laws  of  Kansas  upon 
alockholders  of  insolvent  corporations  created 
under  the  laws  of  that  state.  The  declaration 
charges  that  a  corporation  known  as  the  United 
States  Building  Company  was  incorporated  on 
the  21st  of  December,  18o6,  under  and  pursuant 
to  the  provit^ions  of  chapter  28  of  the  General 
Statutes  of  the  state  of  Kansas  of  1868  (Comp. 
Laws  1885.  Dassler's  ed.).  sud  afterwards  tie- 
came  indebted  to  the  defendant  in  error  (the 
plaintiff  below)  in  the  sum  of  $22,000,  on  which 
a  judgment  was  recovered  in  the  state  court 
for  the  proper  district  in  Kansas  on  December 

*9,  1890;  that  execution  was  issued  upon  said 

4udgment.  and  returned  unsatisfied;  that 
Abodes  was  a  stockholder  in  the  building  com- 
pany to  the  extent  of  seventy-five  shares,  of 
the  par  vtilve  of  $100  each,  amounting  in  all 
to  $7,500;  that  the  building  company  is  in- 
solvent, and  has  no  property  or  means  of  pay- 
ing its  debts,  except  the  stock  liability  of  its 
stockholders;  and  claims  judgment  for  the 
amount  of  $7,500.  The  declaration  also  con- 
lains  tbe  usual  common  counts  in  assumpsit. 
The  defendant  pleaded  the  general  issue,  and 
'also  specially  that  the  plaintiff  was  itself  a 
vatockholder  in  the  building  company,  and  Ha- 
l)le  with  tbe  other  stockholders  for'its  debts; 
and  that  he,  tbe  defendant,  was  not  a  stock- 
holder, and  so  not  responsible  for  its  debts.  A 
.  general  replication  was  put  in  to  the  several 
pleas,  a  jury  trial  waived,  the  cause  tried  by 
the  court,  and  a  general  finding  of  facts  upon 
all  tbe  issues  in  the  case,  and  a  judgment  foi 
the  plaintiff  for  the  amount  claimed.    A  gen- 

•  eral  exception  only  was  taken  to  the  finding 


of  the  court.  There  was  no  special  finding, 
and  no  request  to  find  specially  upon  tbe  facts, 
and  no  exception  taken  by  the  defendant  that 
no  special  finding  was  made.  There  was  a 
bill  of  exceptions  signed  in  the  case  and  made 
a  part  of  the  record  containing  the  evidence, 
but  it  is  clear  that  this  court  cannot  review  the 
facts,  but  must  take  the  finding  of  facts  made 
by 'the  court,  general  as  it  is,  for  the  facts  upon 
which  to  apply  the  law.  The  court  has,  more- 
over, had  some  difficulty  in  reaching  the  main 
question  of  law  ar^ed  by  counsel  and  relied 
upon  by  tbe  plaintiff  in  error  as  to  the  liability 
of  tbe  defendant  in  an  action  at  law  brought 
outside  the  limits  of  the  sta(e*of  Kansas  under 
the  Constitution  and  laws  of  that  state,  relating 
to  the  subject  of  the  personal  liability  of  stock- 
holders in  such  a  case,  because  of  the  state  of 
the  record  as  before  set  forth,  the  exceptions 
taken  on  trial,  and  the  assignments  of  error  not 
being  properly  framed  for  the  purpose.  With- 
out looking  into  the  evidence,  it  is  difficult  to 
see  how  the  court  can  sav  that  the  judgment  is 
based  upon  any  particular  count  or  cause  of 
action  in  the  declaration,  upon  the  first  count 
setting  forth  defendant's  liability  as  a  stock- 
holder, or  upon  one  or  other  of  tbe  common 
counts.  The  finding  is  general,  and  covers  all 
the  issues  in  the  case.  A  finding  by  the  court 
takes  the  place  of  a  verdict  of  a  jury,  and  a 
general  exception  to  such  finding  is  of  no  more 
avail  than  a  general  exception  to  a  verdict. 
See  Rev.  Stat.  ^  649,  which  provides  that 
"issues  of  fact  in  civil  cases  in  any  circuit 
court  may  be  tried  apd  determined  by  the  court 
wilbout  the  intervention  of  a  jury.  .  .  . 
Tbe  finding  of  the  court  upon  the  facts,  which 
may  be  either  general  or  special,  shall  have  the 
same  effect  as  the  verdict  of  a  jury." 

And  §  700  provides  that  "when  an  issue  of 
facts  in  any  civil  cause  in  a  circuit  court  is 
tned  and  determined  by  the  court  without  the 
intervention  of  a  jury,  according  to  §  649,  the 
rulings  of  the  court  in  the  progress  of  the  trial 
of  the  cause,  if  excepted  to  at  the  time,  and 
dulv  presented  by  a -bill  of  exceptions,  may  be 
reviewed  by  the  supreme  court  upon  a  writ  of 
error  or  upon  appeal;  and  when  the  finding  is 
special,  the  review  may  extend  to  the  deter- 


*  Jtls  held  to  be  a  ri^bt  which  Is  enforceable  every- 
where.   Leuoke  y.  Tredwa.v,  46  Mo.  App.  fiOT. 

Even  In  Massachusetts  the  courts  will  euf  oroe  an 
express  promise  of  a  stockholder  in  a  foreign  cor- 
poration, and  It  is  held  that  a  provision  in  a  statute 

-of  another  state  in  which  a  corporation  was  created, 
that  if  a  member  fails  to  pay  Roy  assessment  upon 
«  deposit  note  in  a  mutual  insurance  company  he 
may  be  compelled  to  pay  the  whole  note,  and  that 

•tiny  balance  that  may  remain  after  paying  the 
losses  and  expenses  shall  k)e  returned  to  him,  does 
not  constitute  a  penal  statute,  but  the  liability  may 

•te  enforced  In  the  state  where  he  resides.  Jones 
V.  Sisson,  6  Gray,  288. 

2l   By  erediUyrti*  hm, 

A  creditors*  bill  by  a  Judsrment  creditor  of  a  for- 
eign corporation  against  stockholders  to  reach 
what  Is  due  on  their  stock  subscriptions  is  held  In 
Missouri  to  be  a  proper  remedy.  Leucke  v.  Tred- 
way,  45  Mo.  App.  607:  Shickie  v.  Watts,  94  Mo.  410. 
In  the  latter  case  the  court,  after  holding  that 
■such  was  the  proper  remedy,  added  that  the  defend- 

•rwat  had  f atled  to  plead  that  there  was  a  remedy  at 

>^Uiw. 
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A  suit  in  equity  to  reach  unpaid  sutncrlptions  o\ 
alleged  stockholders  of  a  foreign  corporation  who 
had  made  an  alleged  colorable  transfer  of  their 
stock  without  haviogfirst  obtained  any  judgment 
against  them  or  against  the  corporation  In  the  state 
although  a  Judgment  had  been  obtained  against  the 
corporation  in  tbe  state  of  its  domlcil,  is  held  not 
to  be  sustainable  in  Patterson  v.  Lynde,  1 12  ill.  IW. 

But  Young  V.  Farwell,  139  111.  820,  goes  still  fur- 
ther and  holds  that  eren  after  judgment  against 
the  corporation  has  been  obtained  in  the  state 
where  the  stockholders  reside,  a  creditors*  bill 
against  stockholders  of  a  foreign  corporation  can- 
not be  sustained,  to  reach  unpaid  stock  subscrip- 
tions, but  the  creditors  must  first  seek  a  remedy 
in  tbe  state  of  Incorporation,  and  there  have  an 
authoritative  detemination  of  the  respective  rela- 
tions of  creditors  and  stockholders  toward  tbe 
corporation  and  toward  each  other,  after  which, 
if  it  shall  be  necessary,  their  rights  may  be  en- 
forced in  the  courts  of  the  state  where  tbe  stock- 
holders reside. 

To  similar  effect  as  to  actions  to  enforce  statu- 
tory liability,  see  TurxiiE  v.  NATiOHAii  Bank  om 
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minatioD  of  the  sufficiency  of  the  facts  found 
to  support  the  judgment/ 

This  statute  was  first  given  a  coostruction  by 
the  Supreme  Court  in  Norris  v,  Jackson,  76  U. 
8.  9  Wall.  125,  19  L.  ed.  603,  where  the  court 
Id  an  opinion  by  Mr.  Justice  Miller  says:  "The 
first  thing  to  be  obseryed  In  the  enactment 
made  by  the  4tb  section  of  the  act  of  the  8d  of 
March,  1865,  allowing  parties  to  submit  issues 
of  fact  in  civil  cases  to  be  tried  and  determined 
by  the  court,  is  that  it  provides  for  two  kinds 
o'f  findings  in  regard  to  the  facts,  to  wit,  gen- 
eral aod  special.  This  is  in  perfect  analogy  to 
the  findings  by  a  jury,  for  which  the  court  is 
in  such  cases  substituted  by  the  consent  of  the 
parties.  In  other  words,  the  court  finds  a  gen- 
eral verdict  on  all  the  issues  for  plaintin  or 
defendant ,  or  It  finds  a  special  verdict.  This 
special  finding  has  often  been  considered  and 
described  by  this  court.  It  is  not  a  mere  re- 
port of  the  evidence,  but  a  statement  of  the 
ultimate  (acts  on  which  the  law  of  the  case 
must  determine  the  rights  of  the  parties;  i 
finding  of  the  propositions  of  fact  which  the 
evidence  establishes*  and  not  the  evidence  on 
which  those  ultimate  facts  are  supposed  forest. 
The  next  thing  to  be  observed  is,  that  whether 
the  finding  be  general  or  special,  it  shall  have 
the  same  effect  as  the  verdict  of  a  jury;  that  is 
to  say,  it  is  conclusiye  as  to  the  facts  so  found. 
In  the  case  of  a  general  verdict,  which 
includes,  or  may  include,  as  it  generally 
does,  mixed  questions  of  law  and  fact,  it 
concludes  both,  except  so  far  as  they  may 
be  saved  by  some  exception  which  the  party 
has  taken  to  the  ruling  of  the  court  on  the  law. 
In  the  case  of  a  special  verdict  the  question 
is  presented  as  it  would  be  if  tried  by  a  Jury, 
whether  the  facts  thus  found  require  a  Judg- 
ment for  plaintiff  or  defendant;  and  tliis  being 
matter  of  law,  the  ruling  of  the  court  on  it 
can  be  reviewed  in  this  court  on  that  record. 
If  there  was  such  special  verdict  here,  we  could 
examine  its  sufficiency  to  sustain  the  judgment. 
But  there  is  none. '  The  bill  of  exceptions, 
while  professing  to  detail  all  the  evidence,  is  no 
special  finding  of  facts.  The  judgment  of  the 
court,  then,  must  be  affirmed  unless  the  bill  of 
exceptions  presents  some  erroneous  ruling  of 
the  court  in  the  progress  of  the  trial." 


This  construction  has  always  been  adbereil 
to  in  subsequent  cases  in  the  same  ooait 
Brooklj/n  L.  Ins,  Co.  v.  MiUer  {"Miiler  v.  Life 
Ins.  Co."),  79  U.  S.  12  Wall.  285,  80  L.  ed.  8W; 
Dirst  V.  AforrU,  81  U.  S.  14  Wall.  484,  20  h. 
ed.  732;  Mercantile  Mut.  Ins.  Co.  v.  Folsom,  8S 
U.  S-  18  Wall.  237.  21  L.  ed.  827;  Cooper  v. 
Omohundro,  86  U.  8. 19  Wall  65,  22  L.  ed.  47; 
British  Queen  Min.  Co,  v.  Baker  Stiver  Jfin. 
Co,  189  U.  S.  222,  85  L.  ed.  147. 

In  Brooklyn  L.  Ins,  Co.  v.  MiOer  mOler  v 
Life  Ins.  Co.*^  the  court  says:    ''The  finding 
of  the  court,  if  general,  cannot  be  reviewed  in 
this  court  by  bill  of  exceptions  or  in  any  other 
manner." 

In  Mercantile  Mut.  Im.  Co.  v.  Folsom^  85  U. 
S.  18  WalL  237,  21  L.  ed.  827,  the  court  says: 
"Where  the  finding  is  general  the  parties  are- 
concluded  by  the  determination  of  the  coort, 
except  in  cases  where  exceptions  are  taken  to 
the  rulings  of  the  court  in  the  progress  of  the 
trial.  .  .  .  Where  a  case  is  tried  by  the  court 
without  a  jury,  the  bill  of  exceptions  brings  up> 
nothing  for  revision  except  what  it  would  have 
done  had  there  b^n  a  jury  trial." 

Id  Cooper  ▼.  Omohundro.  the  court  reafllnii» 
the  former  rulings,  and  says:  ** Where  issues 
of  fact  are  submitted  to  the  circuit  court  and 
the  finding  is  general,  nothing  is  open  to  review, 
.  .  .  except  the  rulings  of  the  circuit  court 
in  the  progress  of  the  trial,  and  that  the  phrase 
'rulingsof  the  court  in  the  progress  of  the  trial,' 
does  not  include  the  general  finding  of  the 
circuit  court,  nor  the  conclusionsof  the  circuit 
court  embodied  in  such  general  findinirs.*' 

In  Martinton  v.  Fairbanks,  112  U.  8.  670,  7» 
L.  ed.  862,  the  cases  are  reviewed,  and  the 
same  doctrine  again  asserted.  The  court  says: 
*^The  proposition  that  the  general  findine  of 
the  court  in  this  case  is  open  to  review  is  in 
direct  opposition  to  the  rulings  of  the  court  in 
the  cases  cited.  The  plaintiff  in  error  seeks  to 
make  the  question  whether  the  evidence  set 
out  in  the  bill  of  exceptions  justified  the  finding 
by  the  court  for  the  plaintiff  of  the  issue  of 
fact  raised  by  the  pleadings.  This  is  in  de- 
fiance of  the  decision  of  this  court  that  it  can- 
not be  done,  an  attempt  upon  a  general  finding 
to  bring  up  the  whole  testimony  for  reyiew  by 
a  bill  01  exceptions.     The  theory  of  the  plain- 


The  riff ht  of  creditors  of  a  foreiffn  oorporatlon  to 
proceed  bj  way  of  ffarnlshment  and  attacbnieot  to 
reach  tbe  unpaid  stock  subscriptions  of  resident 
stockholders  Is  asserted  Id  Turner  Bros.  v.  Ala- 
bama MiD.  9t  Mfff.  Co.  25  111.  A  pp.  144.  as  a  ground  of 
cieoying  the  remedy  of  a  creditors'  bii],  without 
judgment  afrainst  the  corporation  in  the  state,  al- 
though service  on  tbe  corporation  could  not  be  had 
because  it  never  did  any  business  or  had  any  office 
or  agent'in  the  state,  and  had  now  ceased  to  do  any 
or  to  have  any  office,  officer,  agent,  employee, 
stockholders,  or  debtors,  or  any  books,  papers,  or 
property  of  any  kind  in  the  state  in  which  it  was 
created.  This  case  is  not  mentioned  in  Young  v. 
iniiwell.  supra. 

A  suit  against  subscribers  to  the  capital  stock  of 
a  foreign  corporation  to  reach  any  sums  which 
they  would  be  liable  to  pay  in  the  state  of  the  in- 
oorporaclon  was  exprcMly  authorized  by  N.  Y. 
Laws  184ft,  chap.  234,  p.  266.  after  judgiuent  against 
the  corporation  and  the  return  of  an  execution 
against  it  unsatisfied  in  whole  or  in  part.  Seymour 
V.  Sturgess,  26  N.  Y.  184;  McDonough  v.  Phelps,  15 
How.  Pr.  872. 
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But  it  was  held  that  the  right  to  sue  under  thi» 
statute  was  conditioned  on  tbe  existence  of  a  right 
of  action  In  the  state  of  incorporation  against  the- 
defendanta  without  joining  additional  parties.  80^ 
it  must  appear  iliat  a  forfeiture  of  the  stock  is  noc 
the  only  remedy  against  stockholders  in  tbe  stala- 
of  incorporation.    McDonough  v.  Phelps,  sttpra. 

Tbe  New  York  Act  of  184S,  chap.  284.  providing 
a  remedy  against  stockholders  of  foreign  oorpora- 
tions,  was  perhaps  limited  to  the  reoovery  of  im- 
paid  stock  subscriptions,  although  the  language  W 
not  entirely  free  from  uncertainty  on  this  point. 
By  its  terms  the  remedy  was  **to  compel  tlie  pay- 
ment of  any  sum  or  sums  of  money  not  paid  in  or 
remaining  due  upon  each  share  of  tbe  capital 
stock,**  although  a  later  clause  said  the  plaintiff 
might  recover  any  sums  which  such  defendant 
**could  X»  liable  to  pay  in  any  event  in  the  state  or 
government  where  such  corporation  is  located.**' 
Construing  the  clauses  togetiier,  it  seems  to  be> 
limited  to  the  reoovery  of  stock  subscrlptiona.  But 
thissutute  was  repealed  by  N.  Y.  Act  of  1877,  obap.. 
417,81,519. 

An  action  against  a.single.  stockholder  of  a  foi^ 
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tiif  Id  error  seems  to  be  thst  the  geDeral  fiDding 
In  this  case,  like  a  general  verdict,  includes 
questions  of  both  law  and  fact,  and  that,  by  ex- 
cepting to  the  general  finding,  he  excepts  to 
such  conclusions  of  law  as  the  general  finding 
implies.  But  §  649,  Rev.  Stat.,  provides  that 
the  finding  of  the  court,  whether  general  or 
special  shall  have  the  same  effect  as  the  ver- 
dict of  a  jury.  A  general  verdict  of  a  Jury 
concludes  mixed  questions  of  law  and  fact, 
except  so  far  as  they  may  be  saved  by  some 
exception  which  the  party  has  taken  to  the 
ruling  of  the  court  upon  a  question  of 
law.  .  .  .  But  the  plaiotiff  in  error  has 
taken  no  such  exception.  By  excepting  to  the 
^neral  finding  of  the  court  it  is  in  the  same 
position  as  if  it  had  submitted  its  case  to  the 
jury,  and,  without  anv  exceptions  taken  during 
the  course  of  the  trial,  had  upon  the  return  of 
the  general  verdict  for  the  plaintiff,  embodied 
in  a  bill  of  exceptions  all  the  evidence,  and 
then  excepted  to  the  verdict  because  the  evi- 
dence did  not  support  it." 

We  have  on  several  occasions  followed  these 
rulings  of  the  supreme  court,  and  declared  the 
like  doctrine.  Jenk%  v.  Stapp,  9  U.  S.  App.  84, 
3  C.  C.  A.  244,  62  Fed.  Rep.  641 ;  FanoeU  v. 
Sturges,  9  U.  8.  App.  405,  6  C.  C.  A.  118,  56 
Fed.  Rep.  782;  Skinner  v.  Franklin  Cb.  9  D. 
8.  App.  676,  6  C.  C.  A.  118,  56  Fed.  Rep.  783. 

The  situation  of  the  plaintiff  in  error  in  the 
case  now  before  the  court  is  accurately  de- 
scribed by  the  above  language  of  the  supreme 
court.  He  has  embodied  the  evidence  to  sup- 
port the  allegations  of  his  pleas  In  a  bill  of 
exceptions,  and  excepts  to  the  finding  of  the 
court  because  the  evidence  does  not  support 
such  finding.  The  court,  by  the  general  find- 
ing, for  instance,  has  found  that  the  plaintiff 
in  error  (defendant  below)  was  the  owner  of 
stock  in  the  United  States  Building  Company, 
as  is  alleged  in  the  declaration,  and  that  the 
plaintiff  bank  was  not  the  owner  of  stock  in 
that  company.  This  the  plaintiff  in  error 
seeks  to  dispute,  but  the  question  is  foreclosed 
by  the  finding.  The  plaintiff  is  in  almost,  if 
not  quite,  as  bad  a  situation  in  regard  to  the 
conclusion  of  law  implied  in  the  finding  to  the 
effect  that  upon  the  facts  alleged  in  the  decla- 
ration, and  found  by  the  court,  there  was  a 


personal  liability  at  law  on  the  part  of  the  de- 
fendant  to  the  plaiotiff  on  account  of  his  own- 
ership of  stodc  in  the  insolvent  corporation, 
which  might   be  enforced  by  action  in  the 
United  States  circuit  court  sitting  in  Illinois, 
there  being  no  exception  or  assignment  of  error 
upon  which  thoquestion  properly  arises.    But,, 
as  this  question,  by  common  consent,  has  beeoi 
argued  by  counsel,  and  submitted  to  the  judg- 
ment of  this  court,  the  court  having  jurisdic- 
tion of  the  case,  we  shall  not  decline  to  con- 
sider it.    It  is  not'a  difficult  question  under  the- 
authorities. 

The  Constitution  of  Kansas  provides  that 
"dues  from  corporations  shall  be  secured  by 
individual  liability  of  the  stockholders  to  an» 
aditional  amount  equal  to  the  stock  owned  bv 
eacn  stockholder,  and  such  other  means  as  shall 
be  provided  by  law;  but  such  individual  lia 
bilities  shall  not  apply  to  railway  corporations- 
nor   corporations  for  religious  or  chari table- 
purposes. ''    Pursuant    to   this    consiitutional 
provision,  the  legislature,  by  ^  32  of  chapter 
28  of  tbe  Oeneral  Statutes  of  the  state  of  Kan- 
sas of  1868  (Kan.  Gen.  Stat.  1889,  ^  1192), 
provided  as  follows: 

*'If  any  execution  shall  have  been  issued 
against  the  property  or  effects  of  a  corpora- 
tion, except  a  railway  or  religious  or  charitable 
corporation,  and  there  can  l£  found  no  prop- 
erty whereon  to  levy  such  execution,  then  exe- 
cution may  be  issued  against  any  of  (he  share- 
holders to  an  extent  equal  in  amount  to  the 
amount  of  stock  by  him  or  her  owned  to- 
gether with  any  amount  unpaid  thereon:  but. 
no  execution  shall  issue  against  any  stockholder 
except  upon  an  order  of  tbe  court  in  which  such 
action,  suit,  or  other  proceeding  shall  have- 
been  brought  or  instituted,  made  upon  motion 
in  open  court,  after  reasonable  notice  in  writing 
to  the  person  or  persons  sought  to  be  charged, 
and  upon  such  motion  such  court  may  order 
execution  to  issue  accordingly;  or  the  plaintiff" 
in  tbe  execution  may  procised  by  action  to 
charge  the  stockholders  with  the  amount  of 
his  judgment." 

There  have  been  several  decisions  by  the  su- 
preme court  in  Kansas  giving  construction 
to  these  provisions,  which  are  bindinj^  unour 
this  court.    It  is  contended  by  the  plamtiff  la 


elfrn  corporation  who  has  not  paid  in  full  for  stock 
under  a  statute  of  another  state  requirinir  him  to 
pay  such  share  of  tbe  oalance  as  may  be  required 
to  satisfy  the  debts  of  tbe  company  cannot  be 
maintained  by  a  Judgment  creditor,  since  the 
remedy  airainst  him  must  be  In  equity  brlnfflnsr  in 
other  stockholders,  when  they  are  In  a  like  predica- 
ment with  him.  Griffith  v.  Mantram,  78  N.  T.  611. 
But  the  riffht  of  a  Judgment  creditor  of  a  for- 
eign corporation  after  the  return  of  an  execution 
uosatfsfled  to  sue  a  stockholder  indebted  to  the 
oorooration  for  unpaid  subscription  to  stock  is  sus- 
tained, at  least  when  there  is  no  demurrer  for  de- 
fect of  parties,  in  Persch  v.  Simmons,  8  N.  Y.  Supp. 
783,  under  N.  T.  Code  Glv.  Proa  •  1871,  which  In 
general  terms  authorizes  an  action  by  a  Judgment 
creditor  to  compel  a  discovery  of  any  thlnv  in  ac- 
tion or  other  property  belonging  to  the  Judgment 
debtor,  or  any  money,  thing  In  action,  or  other 
property  due  to  him  after  the  return  of  an  execu- 
tion unsatisfied.  The  court  says:  ^'Suoh  an  action 
is  expressly  authorised  by  •  1871  of  the  Code,  and  la 
sustained  by  the  deoislon  of  the  oommisBion  of  ap- 
peals In  BarUett  v.  Drew,  07  N.  T.  588.''    But  It 
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should  be  said  that  tbe  case  of  Bartlett  v.  Drew  was- 
substantially  different,  since  It  was  based  on  the 
fact  that  the  defendant  had  received  tbe  proceeds- 
of  property  of  the  corporation  which  had  been 
sold,  and  not  upon  his  liability  to  pay  any  unpaid, 
balance  of  his  sutiscriptlon  to  stock  as  In  tbe  pres- 
ent case. 

Tbe  case  of  Pench  v.  Simmons,  supra,  attempts 
to  distinguish  Griffith  v.  Mangam.  miprct,  on  the 
ground  that  in  that  case  the  statute  or  New  Jer9ey 
required  each  stockholder  to  pay  for  the  satisi'ac- 
tion  of  creditors  only  the  sum  necessary  to  com- 
plete the  amount  of  hla  shares  as  fixed  by  the  char- 
ter, or  such  proportion  of  that  sum  as  shall  be  re- 
quired to  satisfy  the  debts;  but  It  does  not  show 
what  the  statute  may  be  which  governs  the  cor- 
poration in  the  later  case,  but  It  states  that  the- 
corporation  Is  shown  by  the  return  of  the  execu- 
tion to  have  no  property  within  the  state  that  caik 
be  levied  upon  and  that  consequently  the  plaintllT 
Is  without  remedy  unless  he  can  maintain  the  ao> 
tlon  against  the  stockholder. 

A  bill  In  equity  by  a  creditor  of  a  corporation  t^ 
reaoh  unpaid  stock  subscriptions  was  denied  Uk 
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•error  that  thej  create  no  liability  whatever, 
but  that  the  statute  merely  provides  a  remedy 
which  caDDOt  be  enforced  outside  of  that  state, 
or  if  there  be  any  liability,  it  can  only  be  en- 
forced in  equity.  This  contention  cannot  be 
maintained  if  regard  is  to  be  paid  either  to  the  de- 
•cisions  of  the  supreme  court  of  Kansas  or  to  the 
ruling  of  the  United  States  Supreme  Court  un- 
der similar  enactments  of  other  states.  The  ef- 
fect of  the  decisions  in  Kansas  is  that  the  statute 
•creates  and  enforces  a  personal  liability  upon 
■^very  stockholder  to  an  amount  equal  to  the 
amount  of  stock  owned  by  him,  that  such  lia- 
oility  is  several  and  not  joint,  that  it  exists  in 
favor  of  each  creditor  of  the  corporation  sever- 
ally  against  each  shareholder,  and  that  the  obli- 
gation is  by  contract  in  the  nature  of  a  guar- 
anty, and  may  be  enforced  by  action  in  anv 
tribunal  where  proper  service  can  be  had. 
The  matter  came  berore  the  court  in  Hentig  v. 
James,  22  Kan.  826.  Kn  that  case  the  court 
«ays:  "  Under  this  statute  the  judgment  cred- 
itor of  the  corporation  has  two  modes  of  pro- 
<cedure  against  a  stockholder  upon  th4  return 
of  his  execution  against  tne' corporation  nuUa 
-bona.  He  may  obtain  by  motion,  after  reason- 
•able  notice,  the  issuance  of  an  execution  from 
the  court  in  which  the  action  is  brought 
•against  the  stockholder;  or  he  may  proceed  by 
action  to  charge  the  stockholders  with  the 
•timount  of  his  judgment.  The  former  is  a 
summary  ploceedidg;  the  latter  is  a. more  for- 
mal one."  The  court,  on  page  829,  uses  the  fol- 
lowing langUB^:  "The  concluding  provision 
•of  said  §  82  plainly  prescribes  that  if  the  cred- 
itor wishes  to  make  the  stockholder  a  judg- 
ment debtor  with  all  that  term  implies,  he 
may  proceed  by  action,  and  charge  the  stock- 
holder with  the  amount  of  his  judgment 
■against  the  corporation." 

Afterwards,  in  Howell  v,  MangUedorf,  88 
Kan.  194,  after  quoting  the  above  statutory 
provision,  the  court  says:  '*It  will  be  observed 
that  two  remedies  for  enforcing  the  individual 
liability  of  stockholders  are  prescribed  in  the 
statute  above  quoted.  In  the  one  case  the 
Judgment  creditor  of  an  insolvent  corporation 
mayiproceed  by  a  summary  action  on  a  mo- 
lion  in  the  court  where  the  judgment  was  ren- 
•dered  against  the  corporation*,  in  the  other  by 


an  ordinary  action,  to  be  instituted  wherever 
personal  jurisdiction  of  the  stockholders  can 
be  acquired.  Before  the  summary  proceeding 
by  motion  can  be  maintained,  notioe  to  the 
stockholder  must  be  given,  in  order  that  he 
may  appear,  and  make  such  defeoae  as  can 
be  made,  and  as  is  necessai^  to  protect  his 
interest.  .  .  .  His  liability  to  the  creditors 
of  the  corporation  is  in  the  nature  of  ai  guar- 
anty; the  action  or  proceeding  to  enforce  the 
same  does  not  accrue  until  the  execution  upon 
the  judgment  against  the  principal  ia  returned 
unsatisfied.  We  think  that  the  proceeding 
against  the  stockholder,  whatever  remedy  ooay 
be  employed,  is  an  independent  one." 

And  in  Abbey  r.  W,  B.  OrimetDry  Goods  Co, 
44  Kan.  415.the  court  holds  that  ''the  liability  of 
stockholders  to  the  creditors  of  a  corporation  ii 
several  and  not  joint,  and  each  must  be  sued 
separately,"  and  that  judgment  against  several 
shareholders  in  one  proceeding  must  be  re> 
versed.  In  this  case  the  court  further  says: 
*<  The  nature  of  this  liability  is  peculiar.  It 
seems  to  bave  been  created  for  the  exclusive 
benefit  of  corporate  creditors.  The  liability 
rests  upon  the  Mock  holders  of  a  corporation  to 
respond  to  the  creditors  for  an  amount  equal 
to  the  stock  held  by  each,  and  it  has  been  held 
that  the  action  to  enforce  this  liability  can 
only  be  maintained  by  the  creditors  themselves 
in  their  own  right  and  for  their  own  benefit 
Cook,  Stock  &  Stockholders,  ^  216." 

And  in  Hotoellv.  &fanglesdorf,  above  quoted, 
which  was  a  proceeding  for  a  summary  rem- 
edy under  the  statute  without  action  brought 
the  court  says,  on  page  199.  83  Kan.  :  "This 
ruling  does  not  deprive  a  creditor  of  an  in- 
solvent corporation  of  a  remedy  against  the 
stockholder  residing  in  another  state  and 
upon  whom  service  cannot  be  obtained 
here.  While  the  liability  is  statutory,  it 
is  one  which  arises  upon  the  contract  of 
subscription  to  the  capital  stock  of  the  corpo- 
ration, and  an  action  to  enforce  the  same  is 
transitory,  and  may  be  brought  in  any  court 
of  general  jurisdiction  in  the  state  where 
personal  service  can  be  made  upon  the  stock- 
holder. Fiash  V.  Conn,  109  U.  8.  871,  27  L. 
ed.  966;  Denniefc  v.  Central  R  Co.  103  U.  S. 
11,  26  L.  ed.  489;  McDomugh  v.   Phdps^  16 


Bank  of  YlrffiDla  v.  Adams,  1  Pars.  Sel.  Bq.  Cas.  684. 
•although  plalDtift  allefred  that  he  oould  not  set 
Judgment  at  law  Id  the  state  of  incorporatioa  be- 
•cause  there  was  no  person  there  on  whom  servloe 
•oould  t>e  made.  The  court  said  that  if  the  court  of 
Virfrlnta  In  which  the  corporatiou  existed  should 
•appoint  a  receiver  to  collect  assets  he  could  un- 
doubtedly sue  all  the  defaulting  stockholders  in 
Fennsylvanla  and  recover  the  unpaid  instalments 
the  same  as  the  company  could  have  done. 

But  a  creditor  of  an  insolvent  foreign  corpora- 
tion is  allowed  in  Minnesota  to  maintain  against 
the  stockholders  of  whom  the  court  has  juri«dic- 
tlon  an  action  in  the  nature  of  a  creditor's  bill  to 
•obtain  .payment  of  his  claim  against  such  corpora- 
tion from  the  unpaid  balances  of  subscriptions  to 
its  capital  stock.  The  remedy  provided  by  M  2600- 
:SOOS,Gen.  Stat.  189i.lD  case  of  domesticcorporatlons, 
ia  held  Inapplicable  to  the  foreign  corporations. 
Rule  V.  Omega  Stove  &  G.  Go.  (Minn.)  07  N.  W.  00. 

Judfirment  against  the  corporation  and  a  return 
•of  execution  unsatisOed  within  the  state  must  be 
had  before  a  creditor^  bill  can  be  maintained 
•against  stockholders  to  reach  their  unpaid  stock 
^  L.  R.  A. 


subscriptions,  unless  it  is  shown  that  it  was  Impos- 
sible to  comply  with  this  condition,    /bid. 

Allegations  that  a  foreign  corporation  has  ceased 
to  do  business  and  has  disposed  of  all  its  assets  and 
has  no  property,  and  that  the  plaintiff  has  obCaioed 
a  Judgment  agaiust  it  in  the  state  of  inoorporatioD 
and  had  an  execution  against  it  returned  unsatis- 
fled,  are  sufficient  to  show  that  it  Is  practioally  im- 
possible to  obtain  a  personal  Judgment  against  tba 
corporation  within  the  state.    Ibid. 

A  provision  in  the  charter  of  a  oorporatloo 
granted  by  a  foreign  government  to  the  effect  thtt 
a  stockholder  shall  not  be  liable  peraooally  until  s 
valid  Judgment  has  been  obtatned  against  the  cor* 
poration  and  an  execution  thereon  returned  unsB^ 
isfled  is  held  to  create  a  condition  precedent  to  t 
suit  in  Massachusetts  against  a  stockholder  of  sucta 
foreign  company  to  reach  unpaid  subsorlptiooi 
to  stock  even  when  by  diseolution  of  ttie  corpora- 
tion it  was  impossible  to  obtaic  a  Judgment  against 
it.  B.  Kemington  it  Sons  v.  Samana  Bay  Go.  140 
Mass.  494. 

Also,  in  Turner  Bros.  v.  Alabama  Min.  ft  Mfg.  OHi 
si4>ra,  a  domestic  Judgment  and  unsatisfied 
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How.  Pr.  872;  Seymour  ▼.  8turg€99,  26  N.  Y. 
184." 

As  this  is  a  questioD  of  the  proper  constnie- 
Xioo  to  be  giveo  to  a  coDstituiional  and  statu- 
tory provisioD  of  a  state,  the  decisions  of  the 
lilghest  court  of  that  state  are  blodiog  upon 
ih&  court.  Fairfield  ▼.  OaOatin  County,  100 
17.  S.  47, 25  L.  ed.  544.  But,  if  still  higher 
authority  were  necessary,  ft  will  not  be  found 
wanting.  A  similar  statute  of  the  state  of 
29'ew  York  was  before  the  United  States  Su- 
preme Court  in  Fkuh  v.  Corin,  109  U.  S.  871, 
^  L.  ed.  966,  in  a  suit  brought  against  a  stock- 
J^older  of  a  New  York  corporation  in  the 
United  States  circuit  court  for  the  northern 
•district  of  Florida,  where  the  supreme  court 
beld  that  "the  liability  created  by  a  provision 
in  a  general  act  of  the  state  of  iNew  York  for 
the  formation  of  corporations,  that  all  the 
stockholders  of  every  company  incorporated 
under  it  shall  be  severally  individually  liable 
to  creditors  of  the  company  until  the  whole 
amount  of  the  capital  stock  shall  be  paid  in 
«nd  certified,  is  a  contract  and  not  a  pieoalty; 
«nd  can  be. en  forced  by  an  action  sounding  i 
'Contract  against  a  stockholder  found  in  an- 
other state.' 


It  was  declared  also  that,  the  courts  of  New 
York  having  held  that  a  liability  of  a  stock- 
holder to  crSitors  arising  under  one  of  its  gen- 
eral statutes  for  forming  corporations  was  a  con- 
tract, when  the  attempt  was  made  to  enforce 
It  in  New  Ydrk,  the  supreme  court  would  fol- 
low that  interpretation  In  a  suit  to  enforce 
such  a  liability  in  another  state,  and  that  the 
liability  may  be  enforced  by  an  action  at  law, 
without  resort  to  a  court  of  equity.  This 
case  is  an  authority  upon  the  case  at  bar,  and 
answers  all  the  contentions  made  upon  the 
question  of  liability  except  such  as  are  founded 
upon  the  evidence,  which  this  court  cannot  re- 
view. A  case  similar  to  the  one  at  bar  arose, 
and  was  heard  on  denxurrer  by  the  United 
States  circuit  court  for  the  southern  district  of 
California,  in  1898,  under  the  same  provisions 
of  the  Kansas  statute  and  Constitution,  and 
the  same  ruling  was  made,  the  court  follow- 
ing the  decisions  of  the  supreme  court  of  Kan- 
sas. Bank  of.  J^orth  America  v.  Rindge,  57 
Fed.  Rep.  279. 

Tlu  judgment  of  the  Circuit  Court  is  itf- 
irmed. 


CALIFORNIA  SUPREME  COURT  (In  Banc). 


Edward  W.  RUSSELL 

PACIFIC    RAILWAY  COMPANY  et  al., 

Beepte. 


S.  B.  COBB  et  al..  Interveners,  Apptt. 
(mOal.2S8.) 

7he  courts  of  ajiother  state  cannot  en- 
force the  stockholders*  liability  tor  un- 

1  paid  ButMorlpUoDS  provided  by  the  IIUdoIs  act  of 
1871-72,  p.  299, 18.  as  that  is  not  a  general-con  tract 
liability  but  is  to  be  enforced  by  the  remedy 
corresponding  to  garnishment  provided  in  that 
section. 


(June  8, 1898.) 

APPEAL  by  interveners  from  a  judgment 
of  the  Superior  Coart  for  Los  Angeles 
County  and  from  an  order  refusing  a  new  trial 
In  a  proceeding  instituted  to  enforce  the  indi* 
Yidual  liability  of  stockholders  for  debts  of 
the  defendant  corporation.    Afflrmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  E.  Walker*  W.  P.  Gardiner, 
and  Allen,  Cowrey,  4k  Miller  for  Russell. 

Messrs.  S.  C.  Hubbell  and  T.  Z.  Blake- 
man  for  interveners. 

Messrs.  Chapman  4k  Hendrick,  J.  D« 
Bicknell,  and  Bicknell  4k  Trask  for  re- 
spondents. 


tlon  thereon  exhausting  the  remedy  at  law  is  de- 
-clared  to  be  a  prerequisite  to  a  creditor's  bill  to 
reach  indebtedness  on  a  subscription  for  stock  to  a 
-foreign  corporation. 

Judgment  and  unsatisfied  execution  in  another 
«tate  in  an  action  against  a  corporation  Is  held  in- 
sufficient In  Rocky  Mountain  Nat.  Bank  v.  Bliss,  89 
N.  Y.  388,  to  comply  with  the  condition  precedent 
under  the  New  York  act  of  1848  before  bringing  ac- 
tion against  the  stockholder,  but  this  was  the  case 
■of  a  domestic  corporation. 

In  Sturges  v.  Yanderbilt,  78  N.  Y.  884,  it  was  held 
that  a  creditor  ot  a  New  Jersey  corporation  who 
sought  to  reach  money  that  the  stockholders  had 
received  must  first  exhaust  his  remedies  against 
tthe  property  of  the  corporation. 

«.  Wor  statutory  UatfUity  after  stock  is  fvUy  paid 

L  In  QtneraL 

The  general  dootnne  as  stated  in  Ruaasix  ▼.  Pa- 
<smo  B.  Co.  is  said  to  be  well  established  to  the 
following  effect:  ^*Wbere  a  statute  creates  a  right 
sod  prescribes  a  remedy  for  its  enforcement,  that 

34  L.  R  A. 


remedy  is  exclusive.  Where  a  liability  is  created 
which  is  not  penal,  and  no  remedy  is  prescribed, 
the  liability  may  be  enforced  wherever  the  person 
is  found.  The  procedure  will,  however,  beentirely 
governed  by  the  law  of  the  forum.  If  the  law 
creating  the  liability  provides  for  a  particular 
mode  nf  enforcing  It,  the  mode  limits  the  Itabllity.** 
These  particular  statements  are  more  fully  consld- 
ered  under  the  other  subdivisions. 

But  the  only  practical  mode  of  dealing  with  a  cor- 
poration and  its  members  when  seeking  to  churve 
the  lutter  upon  their  statute  liability  is  said,  in  Er- 
icksoQ  V.  Nesmith,  4  Allen,  838^  to  be  to  proceed  In 
the  manner  prescribed  by  the  statute  creating  sucn 
liability  and  in  the  local  Jurisdiction  where  the  cor- 
poration was  established  and  carried  on  its  business 
and  by  whose  local  statutes  alone  the  liability  ex- 
ists. 

These  two  cases  indicate  the  existing  oonlliot  Id 
the  decisions  as  to  remedies  against  stock  holders  ot 
forelirn  corporations  which  is  more  fully  devel- 
oped in  succeeding  paragraphs. 

The  opinion  of  the  court  In  Masshata  t.  Bbxb- 
'*Tbe  courts  of  Bfasssohusetts  have  uni- 
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Califoknia  Supbrmb  Court. 


JUJUL^ 


Temple*  J.,  delivered  the  opinion  of  the 
court: 

The  plaintiff  brings  this  action  as  a  Judg- 
ment creditorof  the  Pacific  Railway  Company, 
in  bis  own  behalf  and  for  other  creditors  of 
the  corporate  defendant  and  of  the  Loa  An- 
geles Cable- Rail  way  Company,  for  the  ap- 
pointment of  a  receiver,  for  the  sale  of  its 
property,  and  that  the  sum  due  from  stock- 
holders of  the  Pacific  Railway  Company  on 
their  stock,  so  far  as  necessary,  may  be  called 
in.  Numerous  stockholders  resident  in  Cali- 
fornia are  made  defendants.  A  complaint  in 
intervention  was  filed  in  behalf  of  numerous 
persons  who  claim  to^be  creditors  of  the  Pa- 
cific Railway  Company  In  various  amounts. 
These  creditors  have  no  joint  or  common  in- 
terests whatever,  but  claim  the  right  to  thus 
join  under  the  provisions  of  a  statute  of  the 
state  of  Illinois,  which  was  proved  at  the  trial. 
February  10,  1891,  Charles  H,  Morse  in  the 
superior  court  of  Cook  county,  Illinois,  re- 
covered a  judgment  against  the  Pacific  Rail- 
way Comoany  for  a  sum  of  money,  and  caused 
an  execution  to  be  issued  on  said  judgment, 
which  was  afterwards  returned  nulla  bona. 
Afterwards,  upon  the  averment  of  the  insolv- 
ency of  the  corporation,  said  Moise  caused  a 
receiver  to  be  appointed  for  said  corporation, 
by  the  said  Illinois  court.  On  the  20th  day  of 
January,  1891,  plaintiff  recovered  a  judgment 
in  the  superior  court  of  Los  Angeles  county 
against  the  Pacific  Railway  Company  for  the 
sum  of  $1,058.  48,  and  thereafter  commenced 
this  action,  and  has  procured  a  receiver  to  be 
appi tinted  to  impound  the  assets  of  the  Pacific 
Railway  Company.  It  is  averred,  and  prac- 
tically found,  that  the  corporation  is  utterly 
insolvent.  Judgment  was  entered  for  the  de- 
fendants, and  the  interveners,  having  made  a 
fruitless  application  for  a  new  trial,  now  ap- 
peal both  from  the  order  refusing  a  new  trial 
and  from  the  judgment. 

One  reason  urged  by  the  respondents  why 
the  appeal  should  not  be  sustained  is  that,  as 
they  contend,  an  action  of  this  character  can- 
not be  maintained  in  this  state;  that  is  to  say, 
it  is  a  special  remedy  given  bv  the  statute  of 
Illinois,  and  can  be  enforcea  nowhere  else. 
The  law  of  the  state  of  Illinois,  as  found  by 
the  court,  is  as  follows:   By  the  8th  section  of 


the  act  under  which  the  Pacific  Railway 
incorporated  it  was  provided  that  '*each  stock- 
holder shall  be  liable  for  the  debts  of  tbe  cor- 
poration to  tbe  extent  of  the  amount  that  may 
be  unpaid  upon  the  stock  held  by  him,  to  be 
collected  in  the^manner  herein  provided.    No 
assignor  of  stocks  shall  be  released  from  any 
such  indebtedness  by  reason  of  any  assiffnmeDt 
of  his  atock,  but  shall  remain  liable  therefor 
jointly  with  the  assignee  until  tbe  said  stock 
be  fully  paid .    Whenever  any  action  is  broug:br 
to  recover  against  tbe  corporation,  it  shall  be 
competent  to  proceed  against  any  one  or  more 
stockholders  at  tbe  same  time  to  the  extent  of 
the  balance  unpaid  by  such  stockholders  upon 
the  stock  owned  by  them  respectively,  whether 
called  in  or  not,  as  in  cases  of  garnishment. 
Every  assignee  or  transferee  of  stock  shall  bo 
liable  to  the  company  for  the  amount  unpaid- 
thereon  to  the  extent  and  in  the  same  manner 
as  if  he  had  been  the  original  subscriber.* 
Laws  1871-73,  p.  299.    By  §  25  of  the  same 
statute  it  is  further  provided  that  under  cer- 
tain circumstances  a  creditor  who  has  obtained 
a  judgment  against  the  corporation,  and  whose 
execution  has  been  returned  nulla  bona,  may 
bring  suits  by  joining  the  corporation  against 
the  persons  who  were  stockholders  at  the  time 
or  in  any  way  liable  for  the  debts  of  the  cor- 
poration, to  compel  each  stockholder  to  pay 
his  pro  rata  share  of  such  debts,  or  liabilitie» 
to  the  extent  of  the  unpaid  portion  of  the  stock 
after  exhausting  the  assets  of  the  corporation. 
Further,  it  authorized  courts  of  equity,  oii> 
good  cause  shown,  to  di<«solve  the  corporation,, 
and  close  up  the  corporate  busi/iess,   and  to 
appoint  a  receiver,  who  shall  in  all  cases  be  a 
resident  of  the  state  of  Illinois.     Counsel  for 
appellants  admit  that  tbe  proceedings  provided 
for  in  the  25th  section  can  be  taken  only  in- 
the  state  of  Illinois.    It  is  a  special  remedv, 
providing  for  contribution  among  the  stock- 
holders, and  a  possible  dissolution  of  the  cor- 
poration and  a  winding  up  of  its  business. 
They  contend,  however,  that  the  8th  section 
merely  creates  a  liability,  which  is  in  the  na- 
ture of  a  contract  liability,  and   which  is  en- 
forceable wherever  tbe  stockholder   can   be- 
found.    The  general  rule  upon  this  subject  i» 
very  well  established.    Where  a  statute  cre- 
ates a  right  and  prescribes  a  remedy  for  its  en- 


fonnly  refused  to  entertain  actions  of  this  charac- 
ter, eitberupon  tbe  frround  that  to  enforce  tbe  for- 
eifim  law  would  be  injurious  to  its  own  citizens,  or 
that  complete  Justice  could  not  he  administered  In 
its  courts  under  Its  special  and  peculiar  provisions;** 
citinfr  Erickson  ▼.  Nesmitb,  impra;  New  Haven 
Horse  Nail  Co.  v.  Linden  Sprinir  Co.  142  Mass.  849; 
Post  V.  Toledo,  C.  &  St.  L.  R.  Co.  144  Maes.  841, 69  Am. 
Rep.  86;  and  Bank  of  North  America  v.  Rindge,  154 
Mass.  203. 13  L.  R.  A.  66.  Respectinfir  these  oases  it 
•ays:  '^he  arflrumen^  of  the  court  in  these  cases 
upon  which  the  conclusion  was  based  deserve  the 
highest  respect.** 

But  the  New  York  case  is  clearly  distinRruishable 
from  some  at  least  of  these  Mapsachueetts  cases 
which  are  characterized  by  Jud^  Thompson  in 
his  Commentaries  on  Law  of  Corporations,  vol.  8, 
•  8087,  as  based  upon  **a  seemlnirly  narrow  and 
tribal  judicial  policy.**  Of  the  Massachusetts  doc- 
trine Judge  Thompson  further  remarks  in!  8069: 
'*ThlB  doctrine  which  screens  her  citizens  from  the 
liability  imposed  upon  the  ooadventurers  In  such 
corporations  who  happen  to  be  residents  of  other 
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states  is  irrossly  unjust,  and  It  is  none  the  leas  uo- 
judt  because  it  is  declared  in  a  series  of  decislonB  of 
a  court  of  great  learning  and  reputation  and  at* 
tempted  to  be  bolstered  up  by  legal  theories  and 
reasons.**  He  adds  that  **under  It.  all  that  a  stock- 
holder of  a  failing  foreign  corporation  will  bare  to 
do  to  escape  his  liability  will  be  to  move  with  his 
property  into  Massachusetts;  and  Massachusetts 
will  thus  become  the  White  Friars  of  dishonest 
stockholders.** 

But  the  latest  Maf«achusetts  decision  on  the  sub- 
ject sustains  the  right  of  action  to  enforce  the  lia- 
bility of  Kansas  stockholders  on  demurrer  to  a 
declaration  which  averred,  in  substance,  that  the 
Kansas  statute  as  interpreted  by  the  supreme  court 
of  that  state  made  the  flt<ockholder*s  liability  con- 
tractual arising  upon  his  subscription,  and  that  he 
thereby  guaranteed  payment  to  the  creditors  of  an 
amount  equal  to  the  par  value  of  bis  stock,  whiolk 
should  be  payable  to  the  judgment  creditors  of  the 
corporation  who  first  pursued  their  remedy  under 
the  statute,  and  that  an  action  to  enforce  said  Ua> 
bility  is  transitory  and  may  be  brought  In  any 
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-f  orcemeDt,  that  remedy  is  exclusive.  Where 
xM.  liability  is  created  which  is  not  peaal,  and  no 
remedy  is  prescribed,  the  liability  may  be  en- 
forced wherever  the  person  is  found.  The 
procedure  will,  however,  be  entirely  governed 
by  the  law  of  the  forum.  If  the  law  creating 
the  liability  provides  for  a  particular  mode  of 
enforcing  it,  the  mode  limits  the  liability.  If 
it  be  a  contract,  the  parties  here  contracted 
with  the  understanding  that  they  can  be  held 
liable  in  no  other  way.  Fourth  "Nat  Bank  y. 
Francklyn,  124)  U.  S.  747,  80  L.  ed.  825.  And 
«uch  a  liability  cannot  be  enforced  in  another 
state.  Young  Y,  FartoeU,  189  III  326^  Bank 
-fff  A^arth  America  v.  lUndgc,  154  Mass.  203,  18 
£.  R  A.  56;  FowUr  v.  Lamson,  146  III  472; 
V^MtfP  Y.  Carnegie,  80  N.  Y.  441.  86  Am.  Rep. 
•648:  Erickaon  v.  Neamith,  4  Allen,  238.  By 
the  8th  section  of  the  Illinois  statute,  above 
•qaoted,  a  special  remedy  is  provided,  and,  not 
only  so.  but  plainly  it  was  intended  that  it 
-should  be  the  only  remedy.  By  the  first  clause, 
^apparently,  an  absolute  liability  is  imposed 
upon  the  stockholder  for  the  debts  of  the  cor- 
poration to  the  extent  of  the  amount  unpaid 
upon  his  stock.  If  this  w&re  all,  the  liability 
would  be  primary,  and  could  be  enforced  with- 
out suing  the  corporation,  and  without  refer- 
vence  to  its  solency.  In  fact  nowhere  in  this 
section  is  it  made  of  any  consequence  whether 
4be  corporation  is  solvent  or  insolvent,  or 
whether  or  not  it  has  assets  which  could  be 
reached  by  ordinary  writ.  The  next  clause, 
however,  expressly  limits  the  collection  of  the 
•debt  to  the  mode  prescribed,  which  is  by  i;ar- 
nishment.  And  this  may  be  done  whether  the 
amount  unpaid  ha^  been  called  in  or  not. 
Whether  this  can  be  done  after  the  assets  have 
been  impounded  by  the  appointment  of  a  re- 
ceiver for  the  purpose  of  li<^uidation  will  de- 
pend upon  the  laws  of  Illinois.  It  is  said  that 
it  has  been  there  held  that  it  can  be  done  by 
what  is  called  "equitable  garnishment."  It 
would  not  be  so  here.  The  unpaid  subscrip- 
tion would,  with  other  assets,  pass  to  the  re- 
•ceiver,  to  be  collected  and  disbursed  under  the 
•direction  of  the  court.  The  Illinois  remedy 
•cannot  be  imported  here. 

I  think  the  question  has  been  passed  upon 

by  the  courts  of  illinois  in  Pease  v.  Undertpriier^ 

union,  1  111.  App.  287.  which  was  a  proceed- 


ing under  the  8th  section.  The  court  said: 
*'It  will  be  seen  that  by  the  terms  of  this  stat- 
ute a  new  remedy  is  provided  for  the  creditors 
of  corporations  by  providing  that  'whenever 
any  action  is  brought  to  recover  any  indebted* 
ness  against  the  corporation,  it  shall  be  compe- 
tent to  procee<l  against  any  one  or  more  stock- 
holders at  the  same  time,  .  .  .  as  in  case 
of  garnishment.'  There  has  been  some  dis- 
cussion between  counsel  in  the  case  as  to  the 
proper  form  of  procedure  by  the  usee,  Miller, 
to  avail  himself  of  the  benefit  of  this  new  rem- 
edy. There  has  been  no  judicial  construction 
of  this  statute  that  we  are  aware  of.  and  we  are 
left  to  determine  Just  what  the  mode  of  pro- 
ceeding contemplated  by  the  legislature  was. 
We  think  the  language  employed  in  the  stat- 
ute is  unambiguous,  and,  fairly  iDterpreted, 
means  that  a  creditor  of  a  corporation  may 
bring  suit  in  any  of  the  usual  forms  of  action 
for  any  indebtidness  due  to  him  from  such 
corporation,  and.  upon  suing  out  summons, 
may»  by  virtue  of  this  statute,  sue  out  at  the 
same  time  a  garnishee  summons,  directed  to 
any  of  the  stockholders  of  such  corporation 
whose  subscription  to  the  capital  stock  thereof 
is  wholly  or  in  part  unpaid;  and  by  the  service 
of  such  garnishee  summons  upon  such  stock- 
holder prevent  his  further  payment  of  such 
stock  to  the  corporation,  but  hold  the  same  in 
abeyance,  to  await  the  result  of  the  trial  of  the 
original  cause;  and  when  a  recovery  is  had  (if 
at  all)  the  garnishee  may  be  then  compelled  to 
respond  to  such  judgment  creditor  instead  of 
paying  his  said  indebtedness  to  the  corporation. 
This  is  briefiy  and  substantially  the  proceeding 
which  we  think  the  statute  authorizes  at  the  in- 
stance of  a  creditor  of  a  corporation."  This 
langusge  is  unambiguous,  and  shows  the  con- 
struction given  to  the  statute  by  the  courts  of 
Illinois.  Independently  of  this  ruling  we 
should  have  no  difficulty  in  reaching  the  con- 
clusion that  the  Illinois  statute  does  not  create 
a  liability  which  can  be  enforced  here.  The 
interveners,  therefore,  have  no  standing  as  liti- 
gants in  the  case,  and  the  order  and  judgment 
are  affirmed. 

We  concur;  Harrison,  J.;  Oaroutte*  J.; 
Van  Fleet,  J.;  McFarland^  J.;  Hen- 
shaw,  J. 


•oourt  of  general  Juiisnictlon  In  the  state  where 
personal  service  can  be  made  upon  the  stockhold- 
•ers.  The  Massachusetts  court  accoi-dlnffly  holds 
chat  It  has  jurisdiction  to  enforce  the  liability  like 
other  debts,  if  the  law  of  Kansas  Is  accurately 
stated  in  the  declaration.  In  decidinir  the  demur- 
rer the  court  could  onlj  look  at  the  averments  of 
the  declaration,  and  could  not  take  judicial  notice 
•of  the  Kansas  statutes  or  of  their  interpretation  by 
ttae  courts  of  that  state.  Han6ock  Nat.  Bank  v. 
Ellis.  166  Mass.  414.  This  decision,  it  will  be  seen, 
places  the  Massachusetts  court  squarely  in  favor 
of  therifrht  to  enforce  a  stockholder's  liability  un- 
-der  the  statutes  of  another  state  when  that  liability 
is  to  be  reirarded  as  contraciuni  and  enforceable  in 
«  tnuMitory  action  without  being'  limited  by  pro- 
visions for  a  special  remedy.  It  materially  limits 
the  general  language  of  Biickson  v.  Nesmith, 
mijjra,  although  it  does  not  refer  to  that  case. 

The  fact  tiiat  a  foreign  corporation  is  in  the 
liands  of  receivers  does  not  prevent  a  creditor 
from  maintaining  an  action  against  its  stock- 
tiolders  if  the  statute  makes  the  latter  directly  Ua- 
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ble  to  the  creditors.  Hancock  Nat.  Bank  v.  Ellia 
mpra. 

Assuming  that  such  a  remedy  may  be  had  under 
the  statute  of  another  state,  it  must  appear,  in  or- 
der to  state  a  cause  of  action  against  a  stockholder 
under  it  in  favor  of  a  creditor  of  the  corporation, 
that  the  corporation  waslformed  subsequent  to  the 
adoption  of  the  statute,  or  that  the  stockholders 
were  at  the  time  of  its  passage  liable  under  some 
former  statute,  if  the  statute  on  which  the  action 
is  based  is  limited  to  cases  of  this  kind.  Barnes  v. 
Wheaton,  80  Hun,  8. 

The  termination  of  the  existence  of  the  corpora- 
tion in  another  state  was  set  up  in  one  case  as  a  de- 
fense. Thus,  an  affidavit  of  defense  by  a  stock- 
holder of  a  Kansas  corporation,  which  avers  that 
before  the  indebtedness  of  the  corporation  for 
which  be  is  sued  it  had  ceased  to  t)e  a  corporation 
in  Kansas  or  under  its  laws,  was  held  insufficient  in 
Sykes  ▼.  Anderson.  14  Pa.  Go.  Ct.  820.  The  court 
does  not  decide  in  this  case  that  the  fact,  if  estab- 
lished, of  the  termination  of  the  corporate  exist* 
enoe  under  the  Kansas  charter  would  not  have  beeo 
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of  St.  Louis. 

a6iiiL4g7.) 

1.   The    provision   of  Kan.  Const,  art* 

18t  I  2*  ^^^^  duee  from  oorporatioos  shall  be 
aecured  by  individual  liability  of  stockholders  to 
an  additional  amount  equal  to  the  stock  owned 
by  each  stockholder,  and  such  ''other  means  as 
shall  be  provided  by  law/Ms  not  self-executing. 

2*  The  courts  of  one  state  will  adopt  its 
own  methods  of  constraetion  of  a  oonsti- 
tuiional  provision  of  another  state,  wtere  the 
courts  of  the  latter  state  have  not  construed  it. 

8.  A  special  remedy  aii^ainst  stock- 
holders of  a  corporation,  provided  by  the 
laws  of  tbe  state  where  the  corporation  is  domi- 
ciled, will  not,  on  tbe  ground  of  comity,  be  en- 
forced in  tbe  courts  of  another  state  which  has  a 
different  and  inconsistent  method  of  procedure, 
where  it  will  result  in  injustice  to  the  citizens  of 
tbe  latter  state. 

4«  The  courts  of  a  state  of  the  domicil 
of  an  insolvent  corporation  moat,  by  an 
appropriate  proceeding,  determine  the  rehUion 
of  the  corporation  and  its  creditors  and  stock- 
holders and  the  proportionate  share  of  the  cor- 
porate indebtedness  to  be  borne  by  each  solvent 
stockholder  before  relief  can  be  had  against  a 
stockholder  iu  the  courts  of  another  state. 

(Bdker^  Magftidcr^  avA  CaHtcrighU  JJ^^  dtagent.) 

(March  30, 1896.) 

APPEAL  by  defendant  from  a  Judgment  of 
the  Appellate  Court,  Third  District,  af- 
flrmiDg  a  judgment  of  the  Circuit  Court  for 
McLean  County  io  favor  of  plainlifif  in  an  ac- 
tion brought  to  enforce  the  liability  of  defend- 
ant as  a  stockholder  in  a  Kansas  corporation 
which  had  become  insolvent.  Betersed, 
The  facts  are  stated  in  tbe  opinion. 


I     Mr.  A*  E.  De  Manm,  for  appellant: 

Special  remedies  ha^ng  been  provided  for 
the  enforcement  of  the  individual  liability  of 
stockholders  created  by  tbe  laws  of  Kansas. 
those  special  remedies  alone  can  be  pursued  U> 
enforce  that  liability. 

Fotcler  v.  Lamson,  146  IlL  479:  Fourth  Hat, 
Bank  v.  Francklyn,  120  U.  8.  747.  80  L.  ed. 
8^:  Thompson.  Liability  of  Stockholders^ 
§  56;  Cook,  Stock  &  Stockholders,  §  219, 
Lowry  v.  Inman,  46  N.  Y.  119;  Christeruen  r. 
Eno,  106  N.  Y.  97,  60  Am.  Rep  429:  Nimiek 
V.  Mingo  Iran  Works  Co.  25  W.  Va.  184;. 
Toting  V.  Fanoell,  189  III.  826;  BankofNortk 
America  v.  Bindge,  154  Mass.  203,  18  L  R  A. 
56. 

Tbe  remedy  in  such  cases  as  this,  if  aoy 
there  be,  must  be  sought  in  equity,  and  not  at 
law  by  a  single  creditor  alone  for  his  own  bene- 
fit. 

fjow  V.  Buchanan,  94  111.  76:  Harper  v. 
Union  Mfg,  Go,  100  111.  225:  Bounds  v.  Me- 
Oormick,  114  III.  252;  Qneenan  v.  Palmer,  117 
111.  626:  Bichardson  v.  Akin,  87  111.  138; 
Eames  v.  Doris,  102  111.  850;  BoberUon  v. 
Noeninger,  20  111.  App.  227. 

Messrs.  Kerrick*  Laeast  A  Spenceiv 
for  appellee: 

The  supreme  court  of  Kansas  ia  the  finaV 
and  only  arbiter  as  to  the  true  meaning  and 
proper  interpietation  of  the  Constitution  and 
the  statutes  of  Kansas. 

ElmendorfY.  Taylor,  ^^^JJ.  8. 10  Wheat  152,. 
6  L.  cd.  289;  Shelby  v.  Guy,  24  U.  8. 11  Wheat 
867,  6  L.  cd.  496:  Christy  v.  Pridgeon,  71  U. 
S.  4  Wall.  196,  18  L.  ed.  822;  SouV*  Ottawm 
V.  PerHns,  94  U.  S.  267,  24  L.  ed.  167;  Chass 
V.  Curtis,  118  U.  8.  452,  28  L.  ed.  1038;  Jes- 
sup  V.  Carnegie,  80  N.  Y.  441,  86  Am.  Rep. 
64ij>  Hoiit  V.  lliompson,  3  Sandf.  421;  Union 
Na  .  Bank  v.  Bank  of  Kansas,  186  U.  S.  228,. 
84  L.  ed.  841;  Si.  Louis  8av.  Asso.  v.  O^Brien, 
51  Hun,  45;  Lane  v.  Watson,  51  N.  J.  L.  186; 
Cook.  Stock  &  Stockholders,  243,  note  1;  Boae 
T.JWeMi,  14  Daly.  80. 


material,  but  holds  that  the  affidavit  does  not  show 
how  or  by  what  means  it  ceased  to  be  a  Kansas  cor- 
poration or  from  what  source  or  sources  io  forma* 
tion  of  this  fact  was  obtained,  and  that  the  depo- 
nent does  not  make  the  averment  of  his  own 
knowledfire,  or  even  allege  his  own  belief  therein. 
An  actioD  in  case  to  enforce  Liability  of  stock- 
holders in  a  foreign  corporation  was  not  sustained 
in  Bond  v.  Appleton,  8  Mass.  472,  5  Am.  Dec.  Ill, 
but  this  was  on  the  ground  that  there  was  no  liabil- 
ity established. 

2.  Nature  of  the  liabaUy. 

Many  of  the  cases  have  turned  on  the  question 
whether  the  statutory  liability  of  stockholders  in 
corporations  of  other  states  was  to  be  considered 
as  contractual  or  petial,  and  in  most  of  them  tbe 
liability  has  been  held  to  be  in  tbe  nature  of  a  con- 
tiactual  ratber  than  of  a  penal  liability.  But  it 
will  be  seen  that  tbe  case  of  MARSHALii  v.  Sher- 
man, wbile  holding  that  tbe  liability  is  contractual* 
refused  to  regard  that  as  a  suiBcieot  reasou  for  en- 
forcing it. 

In  R  suit  ngainst  a  stockholder! of  a  foreign  cor- 
poration, it  is  said,  in  Lowry  v.  Inman,  46  N.  Y.  119: 
**A  personal  liability  of  stockholders  for  the  debts 
of  a  corporation,  io  virtue  of  the  charter,  is  not  in 
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tbe  nature  of  a  penalty  or  forfeiture,  and  doM  not 
exist  solely  as  a  liability  imposed  by  statute.** 

That  a  stockholder's  liability  for  his  proporrloa 
of  tbe  debts  of  tbe  corporation  is  cootmctuaL  i» 
also  decided  in  Dennis  v.  Los  Angelen County  Super. 
Ct.  91  Cal.  541).  where  the  question  arose  la  respect 
to  a  justice's  Jurisdictiuo. 

On  the  ground  that  the  liability  of  a  shareholder 
arose  out  of  his  contract,  it  was  held,  in  ManvUle 
V.  Edgar,  8  Mo.  App.  334,  that  an  action  would  lie 
against  tbe  estate  of  a  deceased  stockholder  in  a 
foreign  corporation,  although  tbe  debt  accrued  aft- 
er bis  death. 

Tbe  double  liability  of  stockholders  under  the 
Kansas  statutes  is  held  to  be  contractual  and  not 
penal,  and  therefore  such  liability  can  be  enforced 
against  stockholders  in  other  states.  Barley  v» 
Tyler,  43  Mo.  App.  195. 

Tbe  statutory  Ifablliiy  of  a  stockholder  la  said  in 
Howell  V.  Manglesdorf,  33  Kan.  194,  to  artaie  upon  a 
contract  of  subscription  to  tbe  stock,  and  an  action 
to  enforce  tbe  same  is  declared  to  be  transitory  so 
that  it  can  be  brought  in  any  court  of  general  Ju- 
risdiction in  the  state  where  personal  service  csan  be 
made  upon  the  stockholder.  This  case,  however, 
I  was  not  a  case  of  an  action  against  stockholders  i» 
'  a  foreign  corporation,  but  tbe  above  dedarmCioo 
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When  a  person  becomefl  a  ttockbolder  Id  a 
corporal ioD  organized  under  the  laws  of  a  for- 
eign state  he  contracts  with  reference  to  the 
laws  of  that  state,  and  bis  liability  as  a  stock- 
bolder  is  to  be  determined  with  reference  to  the 
laws  of  that  state. 

Fkt9h  y.  Conn,  109  U.  S.  871,  27  L.  ed.  966; 
Patterson  ▼.  Lynde,  106  U.  8.  619,  27  L.  ed. 
265;  HmeU  ▼.  Mangleidi/rf,  88  Kan.  194;  Ab- 
bey y.  W,  B.  Grimes  Dry  Goods  Co.  44  Kan. 
416;  Perry  v.  Turner,  55  Mo.  418;  Aultman's 
Appeal,  98  Pa.  505;  STinfer  ▼.  Moriarty,  46 
Ind.  9:  HiU  ▼.  Beach,  12  N.  J.  Eq.  81;  Crease 
Y.  Bnbeoek,  10  Met.  525;  Seymour  y.  Sturgess, 
26  N.  Y.  184;  Payson  r.  Withers,  5  Biss.  269; 
Ohio  Life  Ins.  d  T.  Co.  ▼.  Merehantslns,  d  T. 
Vo.  11  Humijh.  88;  Lowry  v.  Inman,  46  N.  T. 
119;  First  Nat.  Bank,^.  Gvstin  Minerva 
Consol,  Min  Co.  42  Minn.  827, 6  L.  R.  A.  676; 
Pettibone  v.  MeGraw,  6  Mich.  441;  2  Morawetz, 
Priv.  Corpi  5§  874,  902. 

In  the  Aosence  of  leffislation  to  the  contrary 
the  proper  way  of  enforcing  such  liability  is 
bj  an  action  at  law. 

CoriPitfi  V.  Ovtver,  69  HI.  fi02;  PSiUer  ▼.  Led- 
den,  87  III.  810;  McCarthy  ▼.  Lavasche,  89  111. 
270,  31  Am.  Rep.  88;  JIuU  v.  Burtis,  90  Hi. 
218;  Eames  v.  Doris,  102  111.  850:  Buchanan  v. 
Meisser,  105  III.  688;  Thompson  y,  Meisser^  108 
m.  859;  Th^bus  v.  Smiley,  110  Til  816;  Root  v. 
Sinnock,  120  III.  850,  CO  Am.  Rep.  558;  Sclta- 
lueky  V.  Field,  124  HI.  620;  Abbey  ▼.  W.  B. 
Grimes  Dry  Goods  Go.  44  Kan.  416. 

A  refusal  to  grant  a  remedy  in  a  case  of  this 
kind  would  not  be  a  refusal  to  enforce  a  for- 
eign law,  but  simply  denial  of  justice. 

Morawetz,  Priv.  Corp.  §  875. 

Stockholders  with  respect  to  their  personal 
liability  under  such  a  provision  are  in  effect 
partners  and  are  liable  to  the  creditors  of  the 
corporation  to  an  amount  equal  to  the  amount 
of  stock  held  by  them  respectively. 

Fuller  V.  Ledden,  Thompson  v.  Meisser,  and 
Sehaluchy  v.  Field,  svpra. 

The  Kansas  statute  is  no  more  than  declar- 
atory of  the  common  law. 

Cook.  Stock  &  Stockholders,  §  227;  Beach, 
Priv.  Corp.  g  141;    Morawetz,    Priv.    Corp. 


§  814;  Pom.  Eq.  Jur.  §  418;  Story,  Eq.  Jur. 
494;  Davies  v.  Humphreys,  6  Mees.  &  W.  167; 
Dering  v.  Earl  Winehelsea,  1  Cox,.  Ch.  Cas. 
821 ;  Graythorne  v.  Swinburne^  14  Yes.  Jr.  169; 
Craig  v.  Ankeney,  4  Qill,  225;  Byers  v.  Alcorn,. 
6  m.  App.  44;  Sloo  v.  Pool,  15  Ul.  47. 

Such  an  action  as  this  was  a  propex  com- 
mon-law remedy.  -    -."  _ 

Corwith  V.  Culter,  69  111.  502;  FuUer\.  Zed- 
den,  87  111.  310;  McCarthy  v.  Lavasche,  89  111. 
270.  81  Am.  Rep.  88;  HuU  v.  Burtu,  90  IlL 
218;  Barnes  v.  Datis,  102  111.  850:  Buchanan 
V.  Meisser,  105  111.  688;  Thompson  v.  Meisser, 
108  111.  859;  Thebvs  v.  Smiley,  110  Rl.  316; 
Root  V.  Sinnoek,  120  111.  850,  60  Am.  Rep.  558; 
Sehaluchy  v.  Field,  124  111.  620;  Morawetz, 
Priv.  Corp.  g  895;  Cook,  Stock  &  Stock- 
holders, g  221;  Flash  v.  Conn,  109  J.  S.  880,. 
27  L.  ed.  970. 

Phillipst  J.,  delivered  the  opinion  of  the 
court: 

The  National  Bank  of  the  Republic  of  St. 
Louis,  Missouri,  appellee,  recovered  a  judg- 
ment against  Sidney  Tuttlo,  appellant,  by  rea- 
son of  bis  being  a  stockholder  in  the  Edwards.' 
County  Bank  ofEjinsas,  which  became  insolv- 
ent owing  appellee. 

Section  2  of  article  12  of  the  Constitution  of 
the  state  of  Kansas  provides:  **Dues  from 
corporations  shall  be  secured  by  individual 
liability  of  the  stockholders  to  an  additional 
amount  equal  to  the  stock  owned  by  each 
stockholder,  and  such  other  means  as  shall  be 
provided  by  law ;  but  said  individual  liability 
shall  not  apply  to  railroad  corporations,  nor 
corporations  for  religious  and  charitable  pur- 
poses." 

A  ri^ht  of  action  against  a  stockholder  of  a 
corporation  ordinarily  exists  only  by  virtue  of 
some  statutory  enactment.  It  did  not  exist  at 
common  law.  It  is  of  importance  to  deter- 
mine, at  the  threshold  of  this  case,  whether 
this  provision  of  the  Constitution  of  the  state 
of  Kansas  is  self-executing.  When  it  was  de- 
clared by  that  instrument  that  '*dues  from 
corporations  shall  be  secured  bj  individual 
liability   of    stockholders  to  an  Aadditional 


was  made  in  ezplalnlnir  a  decision  denying  Jurfs- 
diotlon  of  the  state  court  to  award  execution 
airatnst  the  property  of  a  nonresident  stockholder 
who  has  not  k)een  served  with  notice  within  the 
state. 

The  individual  Ifabilltyof  stockholders  under  the 
Constitution  of  Ohio,  and  a  statute  providincr  that 
they  shall  be  liable  to  an  amount  equal  to  their 
stock  subscribed  in  addition  to  said  stock,  for  the 
purpose  of  securing  the  creditors  of  the  company, 
constitutes  a  controct.  express  or  Implied,  to  pay, 
not  only  for  the  stock  owned  or  subscribed,  but  so 
much  in  addition  as  would  be  necessary  for  the 
purpose  of  securing  the  creditors  of  the  company, 
and  this  contract  can  be  enforced  in  soy  state  If 
the  delendants  are  amenable  to  the  process  of  the 
court.    Aultman^s  Appeal.  98  Pa.  505. 

So,  the  liability  of  stockholders  under  the  Ohio 
Constitution  and  utatutes,  providing  that  they  shall 
be  liable,  m  addition  to  their  stock  in  an  amount 
equal  to  the  stock,  to  the  creditors  of  the  corpora- 
tion to  secure  the  payment  of  Its  debts  and  liabil- 
ities, was  held.  In  Nimick  v.  MlDiro  Iron  Works  Co. 
25  W.  Va  184,  to  arise  out  of  the  implied  promise  of 
the  stockholders,  aod  not  to  be  in  the  nature  of  a 
penalty  or  forfeiture. 

M  L.  K.  A. 


A  oomplaint  by  a  creditor  of  a  foreign  corpora- 
tion against  a  stockholder,  alleging  that  defendant 
is  such  stockholder,  and  that  under  the  laws  of 
the  state  of  incorporation  he  Is  liable,  without 
averring  that  such  law  was  in  force  at  the  time 
that  the  debt  was  contracted,  and  without  showing 
that  the  liability  is  founded  on  a  contract  and  not 
on  a  special  provision  in  the  nature  of  a  penalty.  Is 
held  to  be  insufficient  to  create  a  cause  of  action. 
Winter  v.  Baker,  50  Barb.  482,  6.  C.  Patterson  v. 
Baker,  84  How.  Pr.  180. 

The  stockholders*  liability  to  be  enforced  In  Cuy- 
kendall  v.  Miles,  10  Fed.  Rep.  842.  was  under  a  stat- 
ute making  all  stockholders  liable  to  an  amount 
equal  to  their  stock  until  the  whole  of  the  capital 
stock  is  paid  in  and  a  certificate  thereof  filed.  This 
statute  is  held  not  to  tie  penal.  It  did  not  appear 
whether  the  actual  default  was  In  the  shareholders 
for  nonpayment  of  capital,  or  in  the  officers  who 
had  not  certified  the  payment. 

So.  where  the  failure  to  file  such  a  certificate  was 
arerred.  as  the  ground  of  liability  without  (as  it 
seems)  averring  nonpayment  by  the  shareholders, 
it  was  held  that  the  Individual  liability  of  stock- 
holders provided  for  by  the  New  York  act  of  1848 
making  them  liable  until  the  whole  amount  of  cap- 
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Amount  equal  to  the  stock  owned  by  each 
stockholder,  and  such  other  means  as  shall  be 
provided  by  law."  it  is  apparent  legislation 
was  contemplated  as  necessary  to  provide  a 
meai^s  of  enforcing  the  liability  and  determin- 
iog  the  manner  by  which  "such  other  means 
as  shall  be  provided  by  law"  should  be  made 
effectual  as  securing  dues  from  corporations. 
That  provision  seemed  to  impose  on  the  legis- 
lature the  duty  of  securing  dues  from  corpora- 
tions, but  limited  the  power  and  discretion  of 
that  body  as  to  the  extent  to  which  it  could 
make  stockholders  liable.  It  is  only  in  ex- 
ceptional cases  that  constitutional  provisions 
•enforce  themselves.  Usually  they  must  be 
supplemented  by  legislation,  to  become  opera- 
tive. The  intention  of  the  instrument  must 
ordinarily  prevail,  and  in  its  ascertainment  we 
must  look  at  the  consequences  of  a  particular 
construction.  Constitutional  provisions,  like 
statutes  and  private  instruments,  must  be  con- 
-strued.  if  possible,  so  as  to  give  effect  and  some 
force  to  each  of  their  provisions.  By  legal  intend- 
ment each  and  every  clause  has  been  inserted 
for  some  purpose  which,  when  rightly  under- 
atood,  DMty  have  some  practical  result.  There 
may,  in  construction,  be  transposition  of  sec- 
tions, paragraphs,  and  sentences,  the  words 
may  be  restricted  or  enlarged;  but  it  is  unau- 
thorized to  take  a  part  of  a  paragraph  or  sec- 
tion and  construe  that  without  reference  to 
another  part  of  the  same  paragraph  or  sentence. 
Where  it  is  apparent  that  a  particular  provi- 
sion of  the  organic  law  shall  go  into  immediate 
effect  without  ancillary  legislation,  and  this 
<:an  be  determined  by  giving  full  force  and  ef- 
fect to  all  its  clauses  relating  to  the  same  sub- 
ject, and  the  language  is  free  from  ambiguity, 
then  it  becomes  the  imperative  duty  of  iudicial 
tribunals  to  declare  it  self-executing;  and  where 
the  provision  is  unambiguous,  and  the  purpose 
of  the  provision  would  be  frustrated  unless  it 
be  given  immediate  effect,  it  will  be  held  self- 
executing. 

In  determining  the  purpose  of  this  provision 
of  the  Constitution  of  the  state  of  Kansas,  it  is 
-obvious  the  central   idea  and  purpose  were 


the  protection  of  creditors  or  corporations  other, 
than  railroads,  or  those  designated  as  religioiu 
or  charitable  corporations.  To  secure  this,  a 
liability  was  declared  against  stockholders  to 
an  additional  amount  equal  to  the  stock  o weed 
by  such  stockholders,  "and  such  other  means 
as  shall  be  provided  bv  law."  If  this  provi 
sion  is  to  be  treated  andi  construed  as  self-oper- 
ating, then  the  clause,  *'and  such  other  means 
as  may  be  provided  by  law,"  must  be  rejected 
as  meaningless  and  held  without  force  or  ef- 
fect. The  creditor  must  be  confined  to  the 
security  of  the  individual  liabihty  of  stock- 
holders to  an  amount  eqiial  to  the  stock  owned 
by  such  stockholders.  In  the  attempt  to  give 
construction  to  this  clause  of  the  Consti- 
tution of  the  state  of  Kansas  in  the  absence  of 
legislation,  we  are  confronted  with  a  serious 
difficulty  and  much  ambiguity.  What  stock- 
holder^ are  liable  for  dues  to  corporations? 
When  are  tbe^  liable?  Is  it  the  bolder  of  the 
stock  at  the  time  the  indebtedness  is  created, 
or  at  the  time  the  indebtedness  l)ecame  due,  or 
at  the  time  suit  is  instituted  to  recover  the 
dues  owini;  by  the  corporation?  All  these 
questions  arise  in  each  case,  and  will  not  down 
without  an  answer.  The  instrument  itself 
gives  no  li^ht  to  determine  these  questions. 
Different  tribunals  of  that  state  would  doubt- 
less be  in  a  maze  of  doubt  on  attempting  to 
answer  the  questions,  and  doubtless  would 
reach  different  conclusions.  To  treat  the  pra 
vision  as  self- operating  would  do  violence  to 
two  leading  principles  of  construction:  by  re- 
jecting a  clause  of  the  instrument  and  giving 
it  no  force  and  effect;  and  holding  an  ambigu- 
ous clause  self -executing  when  that  clause  is 
of  the  most  doubi  f ul  construction.  It  is  ap- 
parent from  a  consideration  of  the  provision 
itself,  legislation  was  contemplated  as  neces- 
sary to  carry  it  into  effect  and  enable  the  rem- 
edy to  be  applied  and  give  the  intended  se- 
curity to  the  creditor,  and  the  clause  cannot 
be  treated  or  construed  as  self -operative. 
May  V.  fitecA-,77  Wis.  101;  Orates  v.  Slaughter, 
40  U.  S.  15  Pet.  449,  10  L.  ed.  800;  Morleg  v. 
Tkayer,  8  Fed.  Kcp.  737;  Fum  v.  SpauniionH, 


Ital  stock  was  paid  in  and  a  certificate  to  that  effect 
Aied  is  not  io  tbo  nature  of  a  peoalry,  but  is  founded 
.upon  a  contract  between  the  stockboiders  and  the 
creditors  of  the  company,  and  may  be  enforced  in 
any  court  sitting  beyond  the  limits  of  the  state.  If 
It  has  Jurisdiction  of  the  subject-matter  and  of  the 
parties.  Flash  v.  Conn,  100  (J.  8.  871.  in*  L.  ed.  966. 
To  the  same  effect,  see  Flash  v.  Oonn,  14  Fla.  428, 28 
Am.  Rep.  721. 

But  a  liability  of  stockholders  of  a  f  oreiim  corpo- 
ration which  results  from  the  failure  of  officers  to 
make  and  file  a  certificate  of  tbe  fact  that  the  stock 
is  fully  paid,  where  it  appears  that  such  payment 
had  Id  fact  been  made,  is  treated  in  Woods  v.  Wicks, 
7  Lea,  40,  as  a  forfeiture  or  penalty  which  cannot 
be  enforced  in  another  state. 

So,  in  Sayles  v.  Brown,  40  Fed.  Rep.  8,  stockhold- 
ers' liability  under  a  state  statute  maklnfr  them 
jointly  and  severally  liable  for  all  debts  and  con- 
tracts of  tbe  company  until  the  whole  amount  of 
capital  stock  has  been  paid  in  and  a  certificate 
thereof  filed,  is  held  to  be  contractual:  but  tbe  iia- 
bllity  of  stockholders  under  another  provision  of 
the  statute  making  tbem  Jointly  and  severally  lia- 
ble for  debts  In  case  they  fall  to  file  an  annual  cer- 
tificate Is  held  to  be  penal,  and  therefore  not  en- 
r.4  L.  R.  A 


forceable  In  a  suit  affainst  foretsm  stockboiders  in  a 
Federal  court  sitting  In  another  state. 

In  regard  to  the  liability  of  stockholders  tn  Kan- 
sas corporations,  it  is  said  by  MttchelU  J.,  in  Ccsh- 
iNO  V.  Perot,  in  writing  the  opinion  of  the  court: 
**  My  individual  opinion  is  that,  by  tbe  weight  both 
of  reason  and  autliority,  the  liability  created  by  it 
is  contractual,  and  should  be  enforced  by  any  court 
having  jurisdiction  of  tbe  parties.**  But  be  adds 
that  for  reasons  mentioned  tbe  court  is  not  re- 
quired to  enter  Into  the  discussion  of  that  question. 

While  it  is  expressly  declared  that  the  cause  of 
action  is  not  for  a  penalty,  it  is  said  in  Habshall 
V.  Sherman,  in  refusing  to  sustain  an  action  at 
law  in  New  York  against  stockholders  of  a  Kansas 
corporation,  that  tbe  action  t)elongs  to  a  class  of 
cases  in  which  there  is  no  obligation,  under  any 
well-recognized  principle  of  the  law  of  comity,  to 
enforce  a  claim  founded  upon  such  a  statute. 

In  assumpsit  for  money  loaned,  where  defendants 
plead  nonassumpsit  and  a  special  plea  that  the  loan 
was  to  a  corporation  of  another  state  In  which  they 
were  stockholders,  a  replication  attempting  to  bold 
them  individually  liable  as  stockholders  under  tbe 
laws  of  tbe  state  of  incorporation  because  the  full 
amount  of  stock  had  not  been  paid  for«  a  oertill- 
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^l  Mo.  266;  French  t.  Teselumaker,  24  Cal. 
-CIS;  Larrnhee  v.  Baldwin.  86  Cal.  156;  ifar- 
^aU  V.  Sfierman,  148  N.  Y.  9.  pw^  767. 

In  the  case  last  cited  tbe  identical  provisioD 
of  the  GoDSiitutioD  of  tbe  state  of  Kansas,  and 
tbe  legislation  thereunder,  were  before  that 
•court  for  consideration,  and  the  provision  of 
the  Constitution  was  held  not  self  operating, 
and  it  was  also  held  the  special  remedies  pro- 
vided by  tbe  legislature  of  the  state  of  Kansas 
could  not  be  applied  in  another  jurisdiction, 
but  when  resort  was  had  to  the  courts  of  an- 
other state,  the  remedy  there  provided  and  the 
practice  and  procedure  of  its  courts  must  be 
resorted  to.  That  case  is  directly  in  point  on 
the  question  presented  in  this  record.  We  are 
referred  to  no  case  in  which  the  provision  has 
been  held  self-executing  by  the  highest  court  in 
that  state,  and  in  the  absence  of  such  decision 
by  such  court  anv  other  method  of  iiterpreta- 
"fti'on  would  do  violence  to  recognized  rules  of 
construction  adopted  by  thiscoirt.  Where  the 
courts  of  that  st^te  have  not  construed  the 
provisions  of  their  Constitution,  when  the  ques- 
tion is  preseoied  to  us  we  have  tbe  right  to 
-^optour  own  methods  of  construction 

The  legislature  of  the  state  of  Kansas  has 
^ot  adopted  any  •  statute  declaratory  of  tbe 
-ouestion  as  to  the  extent  of  tbe  security  of 
'dues  from  corporations,  and  as  to  tbe  time  a 
-stockholder's  liability  attaches  with  reference 
to  the  time  of  contracting  the  indebtedness, — 
whether  the  time  is  when  the  debt  became  due, 
<or  when  suit  is  brought  by  the'  creditor.  Tbe 
legislature  of  that  state,  by  such  legislation 
as  has  been  enacted,  has  only  attempted  to 
declare  the  remedy,  and  has  adopted  two  stat- 
utory provisions,  the  first  of  which  is  as  fol- 
•lows:  "If  any  corporation  created  under  any 
statute  of  the  state  of  Kansas,  except  railroad 
tind  charitable  or  religious  corporations,  be 
^dissolved  leaving  debts  unpaid,  suits  may  be 
brought  against  any  person  or  persons  who 
were  stockholders  at  the  lime  of  such  disso- 
lution, without  joining  the  corporation  in  such 
-«uit,  and  if  judgment  be  rendered  and  execu- 
tion satisfied,  the  defendant  or  defendants  may 


sue  all  who  were  stockholders  at  the  time  of  the 
dissolution  for  the  recovery  of  the  portion  of 
such  debt  for  which  they  were  liable,  and  the 
execution  upon  the  judgment  shall  direct  the 
collection  to  be  made  from  tbe  property  of 
such  stockholders,  respectively;  and  if  any 
number  of  the  stockholders,  defendants  in  the 
case,  shall  not  have  property  enough  to  satisfy 
his  or  their  portion  of  the  execution,  then  the 
amount  of  the  deficiency  shall  be  divided 
equally  among  all  the  remaining  stockholders 
and  collections  made  accordingly,  deducting 
from  the  amount  a  sum  in  proportion  to  the 
amount  owned  by  the  plaintiff  at  tbe  time 
the  corporation  dinsolved."  And  the  other  of 
said  statutes  reads  thus:  ''If  any  execution 
shall  have  been  issued  against  the  property  or 
effects  of  a  corporation,  except  a  railway  or  a 
religious  or  charitable  corporation,  and  there 
cannot  be  found  any  properly  whereon  to  levy 
such  execution,  then  execution  may  be  iesued 
asrainst  any  of  the  stockholders,  to  an  extent 
equal  in  amount  to  the  amount  of  stock  by 
him  or  her  owned,  together  with  any  amount 
unpaid  thereon;  but  no  execution  shall  issue 
against  any  stockholder  except  upon  an  order 
of  the  court  in  which  the  action,  suit,  or  other 
proceeding  shall  have  been  brought  or  insti- 
tuted, made  upon  motion  in  open  court,  after 
reasonable  notice  in  writing  to  the  person  or 
persons  sought  to  be  charged;  and  upon  such 
motion  such  court  may  order  execution  to 
issue  accordingly,  or  the  plaintiff  in  the  execu- 
tion may  proceed  by  action  to  charge  the 
stockholders  with  the  amount  of  his  judg- 
ment." 

In  determinins:  the  construction  of  these  pro- 
visions of  the  statute  of  the  state  of  Kansas, 
and  considering  the  remedies  provided,  and 
bearing  in  mind  there  is  neither  a  constitutional 
nor  statutory  liability  effectively  declared  in 
that  state,  we  must  construe  these  statutes, 
with  reference  to  the  remedy,  in  the  light  of 
such  rules  and  upon  such  principles  as  the 
courts  of  this  state  apply  in  the  construction 
of  such  enactments.  The  remedy  provided 
by  the  2d  clause  of  the  Ist  section  quoted,  and 


•cate  of  the  fact  filed  was  held  bad  as  an  entire  de- 
parture from  the  declaiation,  and  In  reaching  tbts 
-conclusion  it  Is  said  that  tbe  persoDal  liability  of 
stockholders  Is  a  creature  of  statute.  Salt  Lake 
<yixy  Nau  Bank  v.  Hendrickson,  40  N.  J.  L.  62. 

The  liability  of  stockholders  of  a  corporation  for 
^ebts  due  to  laborers,  servants,  etc.,  under  a  pro- 
vision of  tbe  statutes  of  New  York  in  which  tbe 
^wrporation  was  formed,  seems  to  be  reflrarded  as 
penal,  so  that  it  cannot  be  enforced  in  Mnssachu- 
-«ett8  against  stockholders  of  a  New  York  corpora- 
tion, aliboufrh  it  la  carryintr  on  business  In  Massa- 
chusetts, but  the  remedy  is  treated  as  a  part  of  the 
statute  system  of  another  state  Incapable  of  execu- 
tion alient}foro,  Halsey  v.  McLean,  m  Allen,  438^ 
9Q  Am.  Dec.  157. 

But  a  declaration  avainst  'stockholders  of  a  f  or- 
«ifrn  corporation  averring  that  their  liability  is 
•contractual  under  the  statutes  which  govern  it  Is 
held  good  against  demurrer  iu  Hancock  Nat.  Bank 
V.  Ellis,  166  Mass.  4L4. 

Gases  bi»  to  the  statutory  liability  of  the  officers  of 
a  corporation  for  its  debts  when  they  sign  and 
record  a  false  certificate  of  the  amount  of  its  capi- 
tal stock,  such  as  Huntington  v.  AttrllL,  146  U.  B. 
^IW.  86  L.  ed.  1128,  Reversing  70  Md.  191,  2  L.  R.  A. 
779,  are  dearly  distinguishable  from  those  relating 

^  L.  a  A. 


!  to  stockholders,  and  it  is  not  the  intent  to  includa 
them  here. 

8.  LiabUitv  cibeoiute  or  distinct  from  ^atutory 

remedy. 

It  has  been  laid  down  as  a  general  rule  on  tbe 
subject  that  if  the  legislature  creating  a  foreign 
corporation  has  declared  that  stockholders  shall  be 
individually  liable,  and  pointed  out  no  mode  in 
which  that  liability  may  be  made  available,  such 
liability  may  be  enforced  in  another  state.  Kus- 
SELL  Y.  Pacific  R.  Co.;  Lowry  V.  In  man,  46  N.  Y. 
119. 

There  is  no  case  which  directly  denies  this  rule, 
while  Its  correctness  is  assumed  or  Implied  in  nearly 
all  tbe  cases  on  this  subject,  yet  it  may  be  doubted 
whether  on  this  point  the  case  of  Lowry  v.  Inman, 
46  N.  T.  119,  is  not  impliedly  overruled,  without 
mentionmg  it,  by  Mabshall  v.  Sbesvan.  As  to 
this,  see  further,  infra, 

A  complaint  alleging  that  defendants  are  stock- 
holders in  a  corporation  created  by  another  state 
under  the  laws  of  which  they  are  individually  re- 
sponsible for  its  debts  to  the  amount  of  thelrt>tock 
was  held  sufficient  on  demurrer  in  Perkins  v. 
Church,  81  Barb.  84,  to  make  them  liable  to  the 
plain  tiff  as  a  creditor  of  the  corporation  without 
48 
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by  the  2d  section  of  the  above-qaoted  legisla- 
tioQ,  is  a  remedy  uoknown  to  the  common 
law,  and  it  is  a  remedy  existing  only  by  force 
of  the  statute  of  the  state  of  Kansas.  The 
principle  is  uniformly  recognized  that  the  rela- 
tion of  a  stockholder  to  the  corporation  is 
determined  by  the  laws  of  the  state  of  the 
creation  of  tbe  corporate  body,  and  where  the 
law  of  ihe  domicil  of  the  corporation  creates  a 
special  remedy  that  remedy  cannot  be  enforced 
except  within  tbe  jurisdiction  of  the  domicil  of 
the  artificial  body.  Erickaon  v.  JS'eimith,  4 
Allen,  288;  Mcrgan  v.  AmYfo,  74  Pa.  52; 
Waldron  v.  Ritchings,  8  Daly,  288:  Si^gel  v. 
Bobmson,  56  Pa.  19,  98  Am.  Dec.  775;  Lud- 
low  v.  Van  Bensaeiaer,  1  Johns.  95;  Post  y. 
ToUdo,  C.  dh  8t.  L.  R  Co.  144  Mass.  841,  59 
Am.  Rep.  86;  Bank  of  North  America  v. 
JUndge,  154  Mass.  208,  18  L.  R.  A.  56;  Mar- 
shall V.  Sherman,  supra. 

In  this  case  the  riffht  to  recoyer  rests  on  the 
statute  of  the  state  of  Kansas  alone,  as  the  con- 
stitutional provision  is  not  8elf-enforceab)e,  and 
the  liability  is  only  attempted  to  be  ma<le 
resultant  from  legislation  providing  a  special 
remedy  and  by  the  construction  placed  on  that 
legislation  by  the  courts  of  that  slate.  The 
statutes  of  the  state  of  Kansas  have  no  force 
and  effect  in  another  state,  and  the  enforce- 
ment of  a  remedy  in  this  action  in  this  stale 
depends  upon  our  express  or  tacit  assent,  which 
is  usually  expressed  as  the  comity  between 
stales.  The  extent  to  which  this  principle  of 
coibity  may  proceed  is  subject  to  qualifications 
and  restrictions  which,  in  almost  all  cases,  are 


to  bd  determined  by  the  pArticnlar  soTeceign^. 
A  remedy  special  to  a  particular  foreign  stale 
is  not,  by  any  principle  of  comity,  enforceable- 
here,  and  must  be  applied  within  tbe  jurisdic- 
tion of  the  domicil  of  the  corporation.  Fowler- 
V.  Lamson,  146  111.  472;  Tounff  y.  Faruteil, 
189  111.  826;  Christevsen  v.  Eno,  106  N.  T.  97. 
60  Am.  Rep.  429;  National  Bank  ▼.  DUlina- 
ham,  147  N.  Y.  608;  Lotory  v.  Inman,  46  N. 
Y.  119. 

Under  the  entire  provisions  of  the  statutes 
quoted,  it  becomes  of  material  Importance  to 
inquire  whether  the  proposed  remedy  thereia 
provided  is  enforceable  here.    This  presents  a. 
question  of  much  interest  and  importance.    It 
is  of  the  highest  moment  that  full  faith  tod 
credit  be  given  by  each  state  to  the  judicial 
proceedings  of  sister  states.    This  may  be  done 
without  giving  extraterritorial    effect  to  the 
le^latiop  of.  sister  states.    Each  state  deter 
mioes  its  method  of*  proceedure  in  its  courts, 
and  their  jurisdictions.    In  this  there  is  neither 
injustice  nor  hostility  to  a  sister  state.    But  it 
would  be  hostile  to  every  principle  of  sov- 
ereignty to  be  compelled  to  import  into  this- 
state  the  peculiar  remedies  and  various  special 
methods  of  procedure  invented  by  tbe  legisla 
tion  of  the  various  states.  .  This  principle  has- 
been  generally  lecognized.     Tovng  v.  FarweU, 
supra;  Patterson  v.  Lynde,  112  III.  196;   May 
V.  Black,  77  Wis.  101 ;  Nimick  v.  Jiihgo  Iron 

\  \V<yrks  Co.  25  Ya.  184;  AlUn  v.  WaUh,  35 
Minn.  548;  Peck  v.  Miller,  39  Mich.  594;  Bar- 
riek  t.  Gifford,  47  Ohio  St.   181:  Smith  ▼. 

1  Buckabee,  58  Ala.  191;    Terry  v.  ZiOU,  101  l\ 


any  allemtlon  that  tbe  corporatfon  was  insolvent 
or  that  the  remedies  against  it  bad  been  exhausted* 
The  theory  of  this  decision  seems  to  be  that  tbe 
complaint  alleged  an  unlimited  and  unconditional 
liability  of  tbe  stockholders  to  tbe  amount  of  their 
stock  for  any  debts  of  tbe  corporation. 

A  provision  of  an  Ilitnols  statute  that  stock- 
holders of  a  bank  shall  be  Individually  responsible 
for  an  amount  squal  to  the  amount  of  stock  held 
by  them  respectively  whenevar  default  shall  be 
made  in  the  payment  of  any  debt  or  liability  con- 
tracted by  tbe  corpora  tion,  and  that  such  liability 
shall  continue  until  three  months  after  an  assiirn- 
ment  on  publication  of  notice  thereof,  is  held  to 
oreate  a  liabihty  which  can  be  enforced  against  a 
Missouri  stookboider  by  an  action  in  Missouri. 
Hodgson  v.  Cbeever,  8  Mo.  App.  818. 

Tbe  MtDDOSOta  statute  making  stockholders  of  a 
bank  liable  for  its  debts  while  they  ure  stockhold- 
ers, and  for  one  year  thereafter  to  double  the 
amount  of  tbeir  stock,  was  enforced  in  Connecticut 
In  tbe  case  of  Paine  v.  Stewart,  33  Conn.  518,  on  tbe 
ground  that  tbe  liability  is  independent  and  abso- 
lute, and  does  not  wait  for  tbe  insolvency  of  the 
company  before  it  accrues,  although  the  statute 
further  provides  that  the  stockholders*  property 
cannot  be  levied  upon  while  corporate  property 
can  be  found  with  which  to  satisfy  the  claim. 

Liability  of  a  stockholder  in  a  California  corpo- 
ration under  tbe  laws  of  that  state  tfeing  personal 
and  individual  for  sucb  proportion  of  the  debts  of 
tbe  corporation  as  his  stock  bears  to  the  whole  sub- 
scribed capital  stock  and  enforceable  by  any  cred- 
itor in  a  several  action,  it  is  beld  that  such  liability 
may  be  enforced  afrainst  a  stockholder  in  Oregon 
on  the  ground  that  his  liability  is  primary  and  origi- 
nal and  in  no  way  dependent  or  contingent  upon  a 
recovery  against  the  corporation  and  enforceable 
In  an  ordinary  action  at  law.  Aldrioh  v.  Anchor 
Coal  &  D.  Co.  24  Or.  82. 

S4  L.  R.  A. 


The  right  to  recover  against  stockholdeis  of  ^ 
foreign  corporation  for  debts  due  to  laborers  for 
services  under  a  provision  of  tbe  statute  of  incor- 
poration making  them  liable  for  such  debts  it  re- 
garded as  a  liability  which  can  be  enforced  in  an- 
other state,  in  Woods  v.  Wicks,  7  Lea,  40;  but  tb» 
statute  governing  tbe  case  is  there  construed  to 
require  a  prior  Judgment  and  return  of  executioa 
unsatisfied. 

In  a  suit  against  stockholders  of  a  foreign  ooi^ 
poration  organised  to  carry  on  business  in  ttie  plioe 
where  tbe  suit  was  brought  an  allegation  on  iofor- 
mation  and  belief  that  stockholders  by  the  laws  of 
the  state  of  incorporation  were  liable  for  all  debt* 
due  from  tbe  company  to  its  laborers  was  beld  in- 
sufficient in  a  suit  by  a  laborer,  where  there  was 
nothing  to  show  what  kind  of  a  remedy  wa?  pro- 
vided in  the  state  of  incorporation.  The  court 
said:  "I  do  not  think  comity  requires  us,  in  tbe  ex- 
ercise of  a  Judicial  discretion,  to  give  effect  to  tiie 
foreign  statutes  here.  Being  without  informabon 
as  to  tbe  remedy  afforded  in  Ohio,  it  might  happen 
that  we  should  afford  a  remedy  here  which  if*  de- 
nied to  persons  in  that  Jurisdiction.'*  Hioe  ▼.  Jler- 
rimack  Hosiery  Co.  58  N.  H.  128. 

As  to  a  claim  that  tbe  liability  was  entirely  un- 
known to  (he  common  law,  and  therefore  no  action 
would  lie  outside  of  the  state  in  which  it  was  cre- 
ated, the  court  refused  to  make  a  decision,   md. 

The  Massachusetts  court,  in  Halsey  v.  McLean.  It 
Allen,  438,  90  Am.  Dec.  157.  refused  to  enforce  tb« 
statutory  liability  of  stockholders  in  a  New  York 
oorporation  to  one  who  had  worked  for  it  as  a. 
quarry  nuperiotendent,  on  the  ground,  amonr 
others,  that  liability  of  stockholders  to  laborers  for 
the  corporation  could  be  enforced  only  in  >>^ 
York.  This  case  therefore  seems  not  to  recoruiia 
the  general  doctrine  on  which  most  of  tbe  abov^ 
cues  are  based,  but  tbe  decision  was  based  also  on 
other  grounds,  such  as  the  failure  to  bring  so  acii<}a 
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8.  216.  85  L.  ed.  864;  National  Tube  Warke  I 
Ca.    T.    BaOou,  146  U.  8.  517,  86  L.  ad. 
1070. 

This  proceeding  io  our  courts  is,  in  brief,  an 
application  to  the  courts  of  tbis  state  for  a  rec- 
ognition of  a  special  remedy  provided  by  the 
statutes  of  another  state,  on  the  ground  of  com- 
ity, which  would  be  in  contradiction  of  meth- 
ods of  procedure  and  practice  adopted  under 
our  judicial  remedies  in  such  cases,  and  would 
work  an  injustice  toward  our  own  citizens. 
The  Kansas  statute  gives  a  creditor  of  a  cor- 
poration certain  remedies  against  a  stockholder, 
and  gives  such  stockholder  certain  rights 
against  other  stockholders  for  contributions, 
etc  By  the  first  clause  of  the  quoted  statute 
it  at  first  blush  seems  to  recognize  that  an  action 
at  law  against  an  individual  stockholder  may 
be  bad  without  the  jurisdiction  of  the  courts 
of  Kansas.  It  does  not,  io  the  same  action, 
secure  the  rights  of  the  creditor,  the  corpora- 
tion, and  the  stockholder.  It  recognizes  the 
Tight  of  the  stockholder  to  bring  in  other 
stockholders  for  contribution  in  the  same  pro- 
ceeding, and  is  therefore  a  special  remedy. 

The  important  question  to  be  here  deter- 
mined is.  whether  the  courts  of  this  state  will, 
iD  any  form,  take  jurisdiction  of  a  question 
arising  as  to  the  respective  relations  of  credit- 
ors and  stockholders  of  a  corporation  of  an- 
other state,  where  a  special  remedy  is  provided 
by  statute,  before  there  is  a  determination  by 
the  courts  of  such  state  of  the  just  porportion 
of  the  corporate  indebtedness  to  be  borne  by 
solvent  stockholders  of  such  corporation,  ao 
deeree  of  the  courts  of  this  state  could  result 


in  taking  an  account  and  dissolving  a  corpora- 
tion of  another  state.  It  is  for  the  courts  of 
that  state  to  enter  a  decree  stating  the  account, 
winding  up  the  affairs  of  the  corporation,  and 
determining  the  relation  of  the  stockholders, 
creditors,  and  corporation  to  each  other. 
When  that  Question  has  been  determined  by 
the  courts  of  that  state,  then,  if  it  becomes 
necessary,  the  creditors,  stockholders,  and  the 
corporation,  or  its  representative,  may,  as 
against  stockholders  who  are  domiciled  here, 
appeal  to  the  courts  of  this  state,  and  have,  as 
against  such  domiciled  stockholders,  adequate 
relief.  Ttmng  v.  Fartoell,  tupra,  and  cases 
cited;  Fowler  v.  Lamtton,  iupra. 

It  only,  then,  becomes  necessary  to  deter- 
mine whether  such  determination  has  been  had 
by  the  courts  of  Kansas.  Tbis  plaintiff  had 
berome  a  creditor  of  the  Edwards  County 
Bank,  in  which  the  defendant  was  a  stock- 
holder, which  bank  was  dissolved  and  a 
receiver  appointed  therefor.  The  plaintiff 
brought  suit  against  the  bank  and  receiver  and 
recovered  a  judgment,  on  which  execution  was 
issued  and  was  returned  no  property  found. 
This  suit  was  then  instituted.  Here  the  rela- 
tions to  each  other  of  the  various  creditors, 
stockholders,  and  corporation  had  not  been  de- 
termined. Yet  the  supreme  court  of  that  state 
has  held,  under  the  foregoing  statutes  a  stock- 
holder is  individuallv  liable  to  creditors  of  the 
corporation  to  an  additional  amount  equal  to 
the  stock  owned  by  him.  Hentig  v.  James,  23 
Kan.  82n:  Howell  v.  Manglesdorf,  33  Kan.  194; 
Vallei/  Bank  d  Sav.  Imt.  v.  Lftdies*  Cong.  Seto- 
ing  8oe.  28  Kan.  423;  Abbey  v.  W,  B.  Orimee 


•iraiiist  the  oorporatlon  within  the  time  required 
by  New  York  statutes. 

i.  CtmeiihUimalUahaity. 

The  question  whether  or  not  the  provision  of  the 
Kansas  Constitution  deolarfog'  that  ''dues  from 
oorporatlODS  shall  be  secured  by  individual  liabil- 
ity of  the  stockholders  and  anadditioDsl  araount 
eqnal  to  the  stock  owned  by  eaob  stock  bolder  and 
each  other  means  as  sball  he  provided  by  law**'l9 
seif-ezeouting,  has  been  considered  in  a  number  of 
oases.  In  Flower  v.  Lamson,  140  111.  472,  the  court 
■aid  the  decisions  of  the  supreme  court  of  Kansas 
must  be  first  looked  to,  and  tbeir  ruling  would  be 
adopted  if  tbey  had  made  any  upon  the  subject, 
and  afterwards  said:  **WbiJe  it  te,  perhaps,  true 
that  the  supreme  court  of  Kansas  has  not  decided. 
In  terms,  ttiat  such  oonstltutlonal  provision  Ib  self- 
ezecutinR',  it  Is  fully  reoofrnized,  and  in  effect  held, 
that  stookfaolders  of  oorporations  organized  und^ir 
the  Constitution  and  fore^lng'  statutes  of  that 
state  are  Individually  liable  to  creditors  of  such 
corporations  to  an  additional  amount  equal  to  the 
stock  owned  by  each  of  them.** 

But  that  the  Kansas  Constitution  is  not  self-ex- 
ecutinff  in  tbis  matter  Is  directly  decided  in  Tct- 
nx  V.  Nationaij  Bank  or  Thb  Republic,  and 
Marshaix  v.  Bhbbmah. 

The  provision  of  the  Ohio  Constitution  that 
**due8  from  oorporations  sball  be  secured  by  such 
individual  liability  of  the  stockholders  and  other 
means  as  may  be  prescribed  by  law,  but  in  all  cases 
each  stockholder  shall  be  liable  over  and  above  the 
stock  by  him  or  her  owned,  and  any  amount  un* 
paid  thereon,  to  a  further  sum,  at  least  equal  In 
amount  to  such  stock,**  is  not  self- executing*  so  as 
to  create  a  risrbt  of  action  in  another  state  against 
a  stockholder  in  an  Ohio  oorv^ration*  Barnes  v. 
Wheaton,  80  Hun,  SL  1 

34  L.  R.  A. 


A  plaintiff  basing  his  action  against  a  stockholder 
in  a  foreiRTB  corporation  upon  a  statutory  liabil- 
ity by  allegations  In  bis  complaint  Is  bound  thereby, 
and  cannot  claim  that  the  Constitution  of  the  state 
creates  such  liabflity.   Ibid. 

A  provision  of  the  Michigan  Constitution  that 
'*the  stockholders  of  all  corporations  and  joint- 
stock  associations  shall  be  individually  liable  for 
all  labor  performed  for  such  corporation  or  asso- 
ciation,** beiuff  held  by  the  oourts  of  that  state  to 
create  a  collateral  and  not  a  primary  liablUty 
which  cannot  be  enforced  without  the  aid  of  stat- 
utes, will  not  create  a  right  of  action  In  another 
state  against  a  stockholder  of  a  Michigan  corpora- 
tion.   May  V.  Black,  77  Wis.  101. 

fi.  BxcHmiveneea  of  statutnry  remedy  provided  In 
elate  of  Ineorporatum. 

It  Is  quite  generally  agrreed  that  when  a  charter 
makes  stockholders  liable  only  to  an  amount 
equal  to  their  stock  upon  prescribed  condition!^ 
and  by  specific  process  the  remedy  of  the  creditor 
must  be  sought  according  to  the  terms  and  by  the 
means  provided  by  the  charter,  and  it  Is  neces- 
sarily confined  to  the  state  of  incorporation,  and 
cannot  be  enforced  by  a  foreign  tribunal.  Lowry 
V.  Inman.  46  N.  Y.  110. 

'*The  statutory  remedy  Is,  of  course,  not  available 
in  this  state,"  said  the  court  in  Chriatensen  v.  Eno, 
106  N.T.07.  60  Am.  Rep.  HSd.  in  speaking  of  the 
Missouri  statute,  which  provides  for  execution 
against  a  stockholder  after  judgment  and  unsatis- 
fied execution  against  the  corporation. 

Under  a  charter  which  declares  that  no  one  but 
citizens  of  a  state  sball  own  stock,  and  prescribes 
the  conditions  of  tbeir  liability,  with  a  mode  of 
enforcing  it  by  execution  upon  a  judgment  against 
the  corporation,  and  a  provision  to  secure  equity 
between  the  stockholders,  with  a  ratable  contribu- 
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Dry  Ooodi  Qo.  44  Eao.  415.  Each  of  these 
cases,  however,  was  with  reference  to  the  spe- 
cial remedies  provided  by  that  state.  Sach 
apecial  remedies  for  the  enforcement  of  the 
liability  thereunder  can  only  be  resorted  to 
within  the  jurisdiction  of  that  stale,  and  can 
Lave  no  effect  here.  Fvurlh  Nat.  Bank  v. 
Francklyn,  120  D.  S.  747,  80  L.  ed.  825; 
Fowler  v.  Lamaon,  supra. 

Under  g  14,  chapter  83,  of  the  laws  of  Kan- 
sas relating  to  insurance  companies,  this  con- 
stitutional provision  was  attempted  to  be 
enacted  into  a  statute,  and  in  Qrund  v.  Tucker, 
5  Kan.  70,  the  supreme  court  of  that  state  sub- 
stantially held,  with  reference  to  that  provi- 
sion, thai  where  a  statute  confers  a  right  and 
prescribes  a  remedy,  that  remedy  only  can  ^be 
pursued;  and  further  held  the  stockholder 
was  primarilv^  liable,  and  if  he  ought  to  have 
contribution  he  may  bring  the  other  stockhold- 
ers before  the  court  in  the  same  proceeding. 
The  very  statement  of  this  proposition  is  suf- 
ficient to  show  such  remedy  could  not  be  ap- 
plied, under  the  practice  in  this  state,  in  an  ac- 
tion at  law.  This  suit  at  law  cannot  be  main- 
tained in  the  courts  of  this  state  under  the 
facts  appearing  in  the  record. 

ThejudgmenU  of  the  Appellate  Court  Jor  the 
Third  District,  and  of  the  Circuit  Gmrt  of  Mc- 
Lean County,  must  each  be  reversed^  and  the 
cause  remanded. 


%  J.,  dissenting: 
I  am  unable  to  concur  in  this  decision.    I 
think  the  judgments  of  the  circuit  and  appel- 
late courts  should  be  affirmed.    The  provision 


in  the  Constitution  of  the  state  of  Kaosaa, 
that  "dues  from  a  corporation  shall  beaecoied 
by  individual  liability  of  the  stockholders  to 
an  additional  amount  equal  to  the  stock  owned 
by  each  stockholder,"  as  interpreted  bv  the 
legislature  and  by  the  supreme  court  or  that 
state,  is  self-executing,  and  that  interpretation 
should  be  adopted  and  followed.  While  the 
liability  is  statutory,  it  is  one  which  arises 
upon  the  contract  of  subscription,  and  an  ac- 
tion to  enforce  it  is  transitory.  Hie  liability  is 
not  to  the  corporation,  nor  to  the  creditors  of 
the  corporation  as  a  class,  but  to  each  individ- 
ual creditor  as  security  for  "dues  from  the 
corporation."  It  is  not  a  joint  liability  of  the 
stockholders,  but  a  several  liabilitv  of  each 
stockholder.  The  rule  is,  that  a  liability  aris- 
ing out  of  contract,  though  created  by  a  Con- 
stitution or  statute,  and  such  Constitution 
or  statute  providing  no  remedy,  may  be  en- 
forced by  an  appropriate  common- law  action 
in  any  court  having  jurisdiction  of  the  subject- 
matter  and  the  parties.  The  liability,  though 
secondary  to  that  of  the  corporation  and  in 
the  nature  of  a  guaranty,  is  at  the  same  tiine 
an  original  and  independent  liability,  that  ez- 
isls  as  between  the  stockholder  in  his  individ- 
ual capacity  and  the  creditor  in  his  individual 
capacity,  and  that  is  created  by  the  contract 
of  subscription.  It  is  not  a  right  or  equity 
that  must  be  worked  out  through  the  corpora- 
tion itself,  and  therefore  this  case  is  not  gov- 
erned by  the  decisions  in  Patterson  v.  Lynde^ 
112  111.  196;  Young  v.  FarvseU,  139  Dl.  »26. 
and  other  like  cases.  The  view  I  have  taken 
is  supported  by  HoweU  v.  Manfiesdotf,  3S  Kan. 


tton  from  all,  a  stockholder  of  that  state  oannot  he 
sued  in  another  atate  by  an  independent  action, 
fllDce  be  would  not  be  liable  to  an  Independent  ao- 
don  in  his  own  state  where  the  corporation  exists. 
liOwry  V.  Inman,  Ktipro. 

As  the  stockholders*  liability  for  unpaid  subscrip- 
tions provided  by  111.  act  of  1871-73,  p.  2W,  tS.  Is  held 
not  to  be  a  general  oon tract  liability,  but  is  to  be 
enforced  by  the  remedy  corresponding"  to  gamiab- 
ment  provided  In  that  statute.  It  is  held  in  Russcll 
V.  Paoifio  B.  jOo.  that  it  cannot  be  enforced  in  an- 
other state. 

A  remedy  provided  by  a  statute  of  a  state  in 
which  a  corporation  is  created  consisting  of  a  Joint 
action  against  all  the  holders  or  owners  of  the 
stock  of  the  corporation  for  the  benefit  of  all  the 
creditors  and  against  all  persons  liable  as  stock- 
holders (Ohio  Be\%  Star.  C  8360)  precludes  an  Inde- 
pendent action  in  that  state  against  one  stock- 
holder alone,  and  therefore  such  an  action  cannot 
be  maintained  against  one  stockholder  of  the  cor- 
poration in  another  state.  Barnes  v.  Wheaton,  80 
Hun,  8. 

So  it  Is  held  In  Nimiok  v.  Hingo  Iron  Works  Ck>. 
25  W.  Va.  184,  that  Ohio  Bev.  Stat.  (  8260,  giving  a 
joint  action  against  stockholders  and  the  corpora- 
tion for  the  benefit  of  all  the  creditors,  and  against 
all  persons  liable  as  stockholders,  provides  the  ex- 
clusive remedy,  and  that  this  could  be  enforced 
only  in  Onto.  Ck)n8equently.  it  is  beld  that  a  bill  in 
equity  to  determine  the  extent  of  the  Individual 
tiabiliiy  of  stockholders  of  an  Ohio  corporation 
could  not  be  sustained  In  the  courts  of  West  Vir- 
ginia. 

A  bill  to  enforce  a  stockholder's  liability  under 
the  Constitution  and  statutes  of  Missouri  was 
brought  in  the  olrcuit  court  of  the  United  States 
in  Massachusetts  In  the  case  of  Moriey  v.  Thayer^ 
8  Fed.  Rep.  7^,  and  was  dismissed.    But  the  dis- 
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missal  was  on  the  ground  that  the  Missouri  statute 
provided  a  particular  remedy  which  was  at  law« 
and  therefore  that  a  suit  In  equity  could  not  lie. 
The  court  held  that  the  remedy  provided  by  stat- 
ute was  exclusive.  See  further,  infra^  IL  (d,  as  to 
remedies  in  Federal  courts. 

The  right  of  an  individual  creditor  of  an  Insolv- 
ent corporation  to  sue  any  stockholder  for  the 
amount  of  the  par  value  of  his  stock,  given  by  1 
Wag.  Stat.  (Mo.)  chap.  87,  art.  1,  S  22,  which  pro- 
vides a  remedy  in  equity  for  the  stockholder  to  se- 
cure contribution  and  indemnity  from  other  stock- 
holders, may  be  enforced  against  a  stockliolder  in 
another  state,  since  the  Missouri  courts  have  con- 
strued the  statute  as  giving  a  right  to  sue  a  stock- 
holder by  suit  in  the  nature  of  an  action  at  com- 
mon law.  But  it  was  conceded  in  this  case  that  the 
remedy  under  ( 18  of  the  same  statute,  by  execu- 
tion ajrainst  stockholders  on  a  Judgment  ajrainst 
the  corporation,  could  not  be  enforced  outside  of 
the'  state.  St.  Louis  Sav.  Asso.  v.  0*Brien,  61  Hun« 
46. 

A  remedy  against  stockholders  of  a  oorporatioD« 
provided  by  the  Michigan  statutes  by  suit  against 
the  stockholders  and  corporation  Jointly,  but  pro- 
viding that  no  levy  ui>on  the  property  of  stock- 
holders shall  be  made  until  the  property  of  the 
corporation  has  been  exhausted,  with  a  further 
provision  that  personal  actions  against  corpora- 
tions must  be  brought  in  a  certain  county,  is  ex- 
clusive of  all  other  remedies,  and  cannot  be  en- 
forced in  another  state.    May  v.  Black,  77  Wis.  101. 

The  'remedies  provided  by  Kansas  statutes 
against  stockholders,  which  are,  first,  by  way  of 
execution  against  stockholders  on  judgmenti 
against  the  corporation  after  execution  against  II 
returned  unsatisfied,  and  second,  a  suit  against 
any  of  the  stockholders  without  joining  the  cor- 
poration, with  a  provision  giving  the  stookholdec 


i8oa. 


TUTTLB  ▼.  NlTIOITAL  BaVX  OF  THE  REPUBLIC. 


757 


194;  AVbey  ▼.  W.  B.  Grime$  Dry  Oood$  Co.  44 
Kbd.  415;  Cooley,  Const.  Lim.  6tb  ed.  09;  P6l- 
lard  ▼.  Bailey,  87  U.  8. 90  WhII.  530,  22  L.  ed. 
876;  FlnOi  y.  Conn,  109  U.  S.  871, 27  L.  ed.  966; 
Fourth  liat.  Bank  v.  Franeklyn,  120  U.  8. 747, 
80  L.  ed.  825;  DennicJk  v.  Central  R.  Co.  108  U. 
a  11, 96  L.  ed.489;  Fairfield  ?.  Gallatin  County, 


100  U.  8.  47,  25  L.  ed.  544;  Wineock  v.  Tur- 
pin,  96  m.  185;  Sehahidey  t.  AW<f,  124  111. 
617;  8eherU  ▼.  First  Nat.  Bank,  47  HI.  App. 
124,  and  numerous  other  authorities. 

I  am  .  authorized  by  Justices  Mag^rader 
and  Cartwri^ht  to  say  that  tbey  concur  in 
the  Tiews  I  have  expreased. 


NEW  YORK  COURT  OF  APPEALS 


Edward  MARSHALL,  Betpt., 

George  R  SHERMAN.  Appt. 

atfN.Y.SD 

1*  AoonstitutionaliiroTiflioii  that  debts 
from  corporations  shall  be  secured  by 

individual  liability  of  the  stockholden  and  suob 
other  meaos  as  shall  be  provided  by  law  is  DOt 
self-ezecutinff. 

2.  The  statutory  llabllltj'  of  stockhold- 
ers in  forelffn  corporations  oaDoot  tw  enforced 
except  at  the  domidl  of  the  corporation  when 
the  law  of  the  domlcil  provides  the  remedy. 

8*  Partleiilar  prowisioiis  of  a  statute 
prowidini:  for  the  Indivldaal  liabilitj' 
of  stockholders  in  a  foreiir o  corporacioD  wiU 
not  be  detached  and  iriven  effect  outside  of  the 
domidl  of  the  oorporation,7if  it  would  be  impos- 


sible to  enforce  all  the  provisions  of  the  statute 
there,  and  its  whole  scope  indicates  that  It  wai 
iDtended  to  be  enforced  only  where  passed. 

4.  The  statutory  liability  of  a  stock- 
holder in  an  insolvent  bank  is  not  primary  and 
contractual  so  as  to  be  enforceable  in  any  Juris- 
diction where  the  stockholder  may  be  found. 

5.  If»  under  any  cirenmstaaces*  an  ac- 
tion to  enforce  a  statutory  liability 
■gainst  a  stockholder  of  a  f oreiflm  corpo- 
ration  could  be  enforced  outside  of  the  state  of 
its  creation,  it  must  be  by  such  modes  of  proce- 
dure as  like  liabilities  created  by  the  state  where 
the  suit  is  brought  are  enforced  against  its 
citizens. 

(December  IS,  ISBBi.) 

APPEAL  by  defendant  from  a  Judgment  of 
the  General  Term  of  the  Supreme  Court, 
Third  Department,  affirming  a  judgmeot  of  a 


sued  a  special  remedy  against  other  stockholders, 
ere  considered  In  Fbwler  v.  Lamson,  146  111.  472,  in 
which  It  is  held  that  these  pecial  remedies  having 
been  provided  they  alone  can  be  pursued  to  en- 
force the  stockholders*  liability. 

Tbis  decision  is  followed  in  TUTTLn  y.  NAnoVAX* 
Bank  or  Ths  RsFiTBua,  in  which  it  is  said 
that  the  Kansas  statute  recognises  the  right  of 
the  stockholder  who  is  sued  to  bring  In  other 
stockholders  for  contribution  in  the  same  proceed- 
ing and  is  therefore  a  special  remedy. 

It  is  said  in  Tirrai«B  v.  Natconai*  Baitk  or  Ths 
BXFUBLXO  that  the  proper  proceeding  in  such 
case  is  for  the  courts  of  the  state  in  which  a  cor- 
poral ion  existed  to  state  an  account,  wind  up  its 
affairs,  and  determine  the  relation  of  the  stock- 
holders, creditor,  and  corporation  to  each  other 
before  attempting  to  enforce  the  liability  of  stock- 
holders in  other  states,  and  said  that  when  that  had 
been  done,  **lf  it  becomes  necessary,  the  creditors, 
stockholders,  and  the  corporation,  or  its  represen- 
tative, may,  as  against  stookholders  wbo  are  dom- 
iciled here,  appeal  to  the  courts  of  this  state,  and 
have,  as  against  such  domiciled  stockholders, 
adequate  relief.** 

8o,  a  resident  of  another  state  was  not  allowed  to 
maintain  an  action  in  Massachusetts  against  a  resi- 
dent of  a  third  state  to  establish  the  latter*s  liabil- 
ity as  a  stockholder  for  a  debt  of  a  foreign  cor- 
poration which  had  no  place  of  business  in  the 
state,  but  was  organised  under  the  laws  of  Kansas, 
which  provide  for  a  special  and  limited  liability  on 
the  part  of  a  stockholder  when  no  judicial  proceed- 
mgs  have  been  tiad  in  Kansas  to  establish  the  Ua- 
bliity  of  the  stockholder.  Bank  of  North  America 
Y.  Bindge,  IM  Mass.  20B,  18  L.  B.  A.  906.  The  court 
limits  the  decision  to  the  facts  of  that  particular 
case,  but  calls  attention  to  the  difficulty  of  enforo- 
Ing  a  liability  of  this  nature  in  other  statss  than 
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that  where  the  corporation  is  established  In  such  a 
way  as  to  secure  substantial  Justice. 

So,  an  action  at  law  will  not  He  if  the  remedy  pre- 
scribed in  the  state  of  Incorporation  Is  by  suit  in 
equity.  Erickson  v.  Nesmitb,  15  Gray,  281:  Terry 
V.  LitUe,  101  U.S.  £1«,  25L.  ed.  884^ 

•.  CondWoM  pretoribed  by  statiOis  in  state  of  incor- 
poration. 

The  conditions  of  stockholder's  liability  pre- 
scribed by  the  statutes  of  a  stare  which  creates  a 
corporation  are  properly  regarded  as  ensentlai,  and 
the  liability  arises  only  when  those  conditions  are 
met.  So  any  prescritied  conditions  of  thp  remedy 
in  that  state  are  usually  regarded  as  conditions 
precedent  to  an  enforcement  of  the  remedy  in  any 
jurisdiction. 

Thus,  failure  to  bring  action  against  the  corpora- 
tion within  the  time  required  by  the  statutes  of 
the  state  in  which  It  Is  created  m  order  to  give  a 
remedy  against  the  stockholders  will  be  fatal  to  an 
action  airainst  such  srcckbolders  in  another  state, 
even  if  the  courts  of  tbe  latter  state  would  other- 
wise assume  jurisdiction  to  administer  the  remedy 
conferred  by  a  statute  of  another  state,  as  comity 
would  not  require  nor  Justice  permit  that  it  should 
be  administered  there  in  a  case  in  which  by  plain- 
tiff *s  own  neglect  his  remedy  had  ceased  to  exist  in 
the  state  of  incgrporation.  Halsey  v.  McLean,  18 
Allen,  488, 90  Am.  Dec  167. 

A  provision  in  the  statutes  of  a  state  in  which  a 
corporation  is  organised  that  stockholders  cannot 
be  held  personally  liable  while  there  is  corporate 
property  which  can  be  found  to  satisfy  corporate 
debts,  and  that  a  judgment  against  the  corporation 
and  execution  thereon  must  precede  recovery 
against  the  stockholder,  will  make  it  necessary  to 
exhaust  the  remedies  against  the  corporation  be- 
fore suit  can  be  brought  against  the  stockholder 
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Special  Term  for  Clioton  County  OTemiling  a 
demurrer  to  the  com  plaint  in  ao  action  brought 
to  enforce  def^Ddant'b  alleged  statutory  liabihty 
for  the  debts  of  a  corporation  of  which  he  was 
m  stockholder.    Betened. 

The  facts  are  stated  in  the  opinion. 

Menr%,  McTianghUn  A  Rowe»  for  appel' 
lant: 

The  defendant  is  liable,  if  at  all,  solely  by 
reason  of  the  provisions  of  the  Constitution  and 
the  statutes  of  Uie  state  of  Kansas  set  forth  in 
the  complaint. 

Our  courts  do  not  take  Judicial  notice  of  the 
Constitution  or  statutes  of  another  state. 

8alt  Lake  City  Nat,  Batik  v.  Bendrickion,  40 
N.  J.  L.  52;  Seymour  r.  Bturgm,  96  N.  Y.  184; 
Ddfercim  v.  New  Tark,  L.  B,  dbW,  R  Co.9S 
N.  Y.  877,  50  Am.  Rep.  088;  Fagan  v.  Strong, 
17  N.  Y.  Civ.  Proc.  Rep.  488;  Throop  v.  Hatch, 
8  Abb.  Pr.  28. 

The  statute  which  impose  upon  the  stock- 
holders of  a  corporation  a  personal  liability  for 
the  corporate  debts  must  be  strictly  construed. 

Cha^e  V.  Lord,  77  N.  Y.  1;  Bame$  v. 
Whfaton,  80  Hun,  16. 

The  proyision  of  the  Constitution  of  the  state 
of  Kansas  set  out  in  the  complaint  does  not 
create  any  liability  against  the  defendant. 

Until  this  provision  of  the  Constitution  is 
supplemented  by  a  statute,  it  is  Inoperative. 

Morley  v.  Tfiayer,  8  Fed.  Rep.  787;  NimUk 
V.  Mingo  Iron  Worka  Co.  25  W.  Va.  184;  Orovee 
V.  Slaughter,  40  U.  S.  15  Pet.  449, 10  L.  ed. 
800;  French  v.  Tesehemaker,  24  Cal.  518;  Fuk 
V.  Spaunhorit,  67  Mo.  256:  May  v.  Biaek,  77 1 
Wis.  101;  Bamet  v.  Wheaton,  80  Hun,  8.  i 


This  action  cannot  be  maintafaied  ic  tte 
courts  of  this  state  because  the  remedy  afforded 
by  the  statutes  pleaded  is  purely  statutory,  and 
can  be  availed  of  only  within  the  state  of 
Kansas. 

Cook,  Stock  &  Stockholders,  8d  ed.  chap.  12; 
Bamee  v.  Wheaton,  eupra;  Fowler  v.  Lamaon, 
146  111.  472;  Bank  of  North  America  v.  Rindge, 
154  Mass.  208, 18  L.  R.  A.  66;  Lowry  v.  /n- 
maii,  46  N.  Y.  110;  Christensen  v.  Eno,  106  N. 
Y.  103,  60  Am.  Rep.  420;  F^rth  Nat  Bank 
V.  Franeklyn,  120  U.  S.  747,  80  L.  ed.  825; 
May  V.  Black,  Moriey  v.  Thayer,  and  Nimiek  v. 
Mingo  Iron  Works  Co.  eupra;  Patterson  v. 
Lynde,  112  HI.  196:  IWard  v.  Baii^,  87  V. 
S.  526,  22  L.  ed.  878;  Brickeon  v.  Neemith,  4 
Allen.  28:);  Mann  v.  Pentz,  8  N.  Y.  415;  OHf 
fith  V.  Mangam,  78  N.  Y.  611. 

The  action  cannot  be  maintained  because 
there  is  manifest  defect  of  parties  defendant 
The  presence  of  all  of  the  stockholders  of  the 
Miltonvale  State  Bank  are  necessary  in  order 
to  bring  the  case  within  the  requirements  of 
the  statutes  pleaded. 

The  action  cannot  be  maintained  because 
there  is  no  allegation  in  the  complaint  that 
Judgment  has  t)een  obtained  and  execution  is- 
sued against  the  Milt6nvale  State  Bank  in  this 
stale,  or  that  the  receiver  has  not  sufficient 
property  to  pay  the  claim  in  full. 

WaUer  v.  Sdigman,  18  Fed.  Rep.  415;  Na^ 
tional  Tube  Works  Co,  v.  liallou,  146  U.  8.  517. 
36  L.  ed.  1070:  Rocky  Mountain  Nat.  Bank  v. 
Bliss,  89  N.  Y.  843;  Cook.  Stock  &  Stock 
holders,  g  228;  McBlmoyle  v.  Cohen,  88  U.  S. 
18  Pet.  812,  10  L.  ed.  177. 


in  another  state.  Jessup  v.  Gameiirie*  80  N«  Y.  Ml, 
86  Am.  Etep.  648. 

So,  a  provision  of  a  Mlobigan  statute  that  no  suit 
shall  be  brouirht  against  any  stockholder  for  any 
debt  of  the  company  until  Judgment  against  the 
corpuratlOD  and  execution  thereon  UDsatisfled  in 
whole  or  in  part  makes  the  recovery  of  such  Judg- 
ment and  tbe  Issue  of  such  execution  in  the  state  of 
Michigan  a  condition  precedent  to  any  action 
against  the  stockholder  in  another  state.  Viele  v. 
Wells, 9  Abb.  N. am. 

Yet  proof  of  a  judgment  and  unsatisfied  execu- 
tion against  a  foreign  corporation  is  held,  in  Paine 
V.  8te«rart«  88  Ck>nn.  616,  to  be  unnecessary  to  pre- 
cede an  action  against  stockholders  where  it  ap- 
pears that  the  corporation  had  become  Insolvent 
and  gone  into  tbe  hands  of  a  receiver,  although  the 
statute  of  the  state  of  its  incorporation  provides 
that  stockholders*  property  cannot  be  levied  upon 
as  long  as  corporate  property  can  be  found  to 
satisfy  the  claim* 

7.  Action  at  law. 

It  has  been  often  held  that  an  action  at  law  will 
lie  to  enforce  the  statutory  liability  of  stoekholders 
of  a  corporation  created  by  the  laws  of  another 
state  if  that  is  a  general  and  absolute  liability  en- 
forceable in  an  ordinary  action  at  law  in  tbe  state 
of  Incorporation.  St.  Louis  Sav.  Asso.  v.  0*Brien, 
61  Hun,  45:  Lowry  v.  Inman,  46  N.  Y.  119;  Perkins 
v.  Churcb«  31  Barb.  84:  Hodgson  v.  Cheever,  8  Mo. 
App.  818;  Paine  v.  Stewart,  88  Conn.  616;  Aldrich  v. 
Anchor  Coal  &  D.  Co.  24  Or.  SK  Hancock  Nat  Bank 
V.  Ellis.  166  Mass.  414. 

An  action  at  law  is  declared  to  be  the  proper  rem- 
edy for  enforcing  tbe  liability  of  a  Missouri  stock- 
holder in  a  Kansas  corporation  to  its  creditors. 
Bagley  v.  Tyler,  43  Mo.  App.  196.  But  in  this  case 
it  is  said  that  the  facts  were  set  out  so  as  to  consti- 
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tttte  a  good  petition,  whether  in  law  or  eqatty,  and 
tbe  case  was  tried,  by  consent  of  parties,  by  a 
Judge  who  was  at  all  events  the  proper  trilranal  to 
settle  the  controversy. 

But  it  is  decided  in  TUTTLn  v.  N ahoitai*  Bank  or 
Thb  REPUBLia  that  an  action  at  law  cannot  he 
maintained  in  Dlinois  against  a  stockholder  of  a 
Kansas  corporation. 

The  same  Is  held  in  New  York  as  to  actlODS  at  law 
against  stockholders  of  Kansas  oorporatlons  In  thar 
state.    MAB8HAX.L  V.  Bhsbmah. 

In  denying  the  right  to  maintain  an  aotloo  at 
law  against  stockholders  of  a  Kansas  corporatioa 
in  New  York  state,  it  is  said  In  JfAUffiiArT.  t. 
Shvbmak:  ^*The  stockholders  of  this  Kansas  baok 
are  not  equital>ly  liable  for  any  greater  sum  than 
may  be  necessary  to  discharge  the  debts  after  tbe 
corporate  property  has  been  applied.  All  of  them 
that  are  solvent  should  contribute  in  proportion  to 
the  amount  of  their  holdings  of  stock.  We  are  ooc 
informed  by  the  complaint  how  manystookholden 
there  are,  or  even  the  amount  of  caplul  stock. 
Nor  are  we  Informed  whether  any  of  the  stock- 
holders are  insolvent.  It  is  quite  evident,  tbcie- 
f  ore,  that  the  equitable  proportion  of  the  corporate 
debts  which  this  defendant  should  pay  cannot  be 
ascertained  or  determined  in  this  action.** 

There  does  not  seem  to  be  any  material  differ- 
ence between  the  Missouri  statute,  the  liabil- 
ity under  which  is  enforced  in  St.  Louis  Sav.  Asso. 
V.  0*Brien,  supra,  and  the  Kansas  statute,  tbe  lia- 
bility under  which  is  held  not  to  be  enforceable  in 
MAftsHAiiZf  V.  Bhibmah.  While  it  may  be  too 
much  to  say  that  the  latter  case  Impliedly  over- 
rules the  former,  as  well  as  Lowry  v.  Inman,  and 
Perkins  v.  Church,  supra,  without  mentioning  thst 
fact,  such  seems  to  be  the  result. 

When  the  laws  of  the  state  of  Inoorporatkm  pro- 
vided that  the  remedy  against  a  stockholder  la  sock 
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An  action  at  law  cannot  be  maintained  b^  a 

. jnd^meDt  creditor  of  an  insolvent  corporation 

•organized  under  the  statutes  of  Kansas  against 

«  single  stockholder  to  recover  the  personal 

liability  therein  provided. 

Terry  ^.  Little,  101  U.  8.  216,  25  L.  ed.  864; 
PtfOara  ▼.  BaiUy,  87 U.  8.  20  Wall.  620,  22  L. 
•ed.  376:  Harnor  ▼.  Henning,  98  U.  8.  228,  33< 
Ll  ed.  879;  Pattereon  v.  Lynde,  106  U.  8.  520, 

27  L.  ed.  266:  Stone  y.  Chieoim,  113  U.  8.  802. 

28  L.  ed.    991;  GriMth  v.  Mangam,  73  N.  Y. 
'611;  Chriatenaen  y.  Eno,  106  N.  Y.  97.  60  Am. 

Rep.  429;  Mann  v.  P«/ite,  8  N.  Y.  416;  Third 
NcU.  Bank  v.  Qregcry,  N.  Y.  L.  J.  Dec.  8. 
1890;  Morgan  r.  New  York  d  A.  R  Co,  10 
Paige,  290,  40  Am.  Dec.  244;  Bank  ef  North 
America  t.  Rindge,  154  Mass.  203, 18  L.  R.  A. 
56;  P^t  V.  Toledo,  C,  d  St.  L,  R.  Go.  144 
Mass.  341,  69  Am.  Rep.  86;  New  Haven  Horee 
Nail  Co.  ▼.  Linden  Spring  Go,  142  Mass.  349; 
Nimiek  v.  Mingo  Iron  Works  Go.  25  W.  Va. 
184;  CkpUman  v.  White,  14  Wis.  701,  80  Am. 
Dec.  797;  Smith  v.  Uuekabee,  68  Ala.  191; 
JMend  V.  Power$,  98  Ala.  114;  Barrick  Y.Gif- 
Jord,  47  Ohio  St.  181;  Attend.  Walsh,  25  Minn. 
548;  National  German- American  Bank  v.  St. 
Anifiony  Park  N.  R.  E.  Improv.  Co.  61  Alinn. 
359;  Cook,  8tock  &  Stockholders.  §  222; 
Thompson,  Corp.  §$  8431.  3482. 

Mesare,  Caldwell  A  Ellis  and  Frank  N* 
Ha^ar,  with  Messrs.  Riley  ^  Cantwell*  for 
Tespondent: 

This  ^action,,  being  a  legal  action,  must  be 
brougiit  agtiost  a  single  stockholder,  and  the 
•courts  of  Kansas  have  so  held. 

Abbey  v.  W,  R  Grimes  Dry   Goods   Co,  44 


Kan.  416;  VaOey  Bank  dt  Ba/9,  Inti,  ▼.  Ladief 
Gong.  Sewing  Soe,  28  Kan.  426;  Hentig  ▼. 
James,  22  Kan.  826;  RotoeU  ▼.  Manglesdorf,  88 
Kan.  194;  Weeks  ▼.  Love,  60  N.  Y.  568:  Wheeler 
V,  Millar,  90  N.  Y.  858;  Mat^tett  r.  Neidig.  72 
N.  Y.  100;  Famsworth  v.  Wood,  91  N.  Y.  808; 
Mason  v.  New  York  SUk  Mfg.  Co.  27  Hun,  807; 
BiUifigsr.  Trask,dOUwi,  814;  Giblts  v.  Davis, 
27  Fla.  581;  Aldrieh  v.  Anchor  Goal  A  D.  Go. 
24  Or.  82;  Perry  v.  Turner,  55  Mo.  418;  Cook, 
8tock  &  Stockholders,  8d  ed.  §  211. 

Judgment  against  the  Mtltonvale  State  Bank 
in  this  state  is  not  necessary. 

Walton  V.  Coe,  110  N.  Y.  109;  1  Cook,  Stock 
&  Stockholders,  §  219;  2  Morawetz.  Priv. 
Corp.  ^  888;  SheUtngton  v.  Rowland,  58  N.  Y. 
871;  Rardman  v.  Sage,  124  N.  Y.  85;  fitr^A- 
fleld  V.  Bopp,  145  N.  Y.  84;  24  Am.  &  Eng. 
Enc.  Law,  p.  887;  Rocky  Mountain  Nat.  Bank 
V.  Bliss,  89  N.  Y.  842. 

In  no  respect  is  a  judgment  aorainst  the  cor- 
poration necessary,  either  in  Kansas  or  else- 
where 

23  Am.  &  Eng.  Enc.  Law,  p.  888;  National 
Park  Bank  v.  Remsen,  23  Jones  &  S.  144. 

The  statutes  as  to  the  stockholder's  liability, 
set  forth  in  the  complaint  upon  which  this  ac- 
tion is  based,  have,  as  to  the  defendant's  lia- 
bility in  similar  suits,  been  uniformly  sustained 
by  the  supreme  and  highest  court  of  the  state 
or  Kansas. 

VaJley  Bank  d  Sav.  Inst.  v.  Ladies  Cong. 
Sewing  Soc.  28.Eao.  423;  Rentig  v.  James,  22 
Ean.  826:  Hoicell  v.  Manglesdorf,  88  Kan.  194; 
Abbey  v.  W.  B.  Grimes  Dry  Goods  Go.  44  Ean. 
415. 


shall  be  by  btll  In  ohancery  and  not  otberwiee 
-an  aoUon  at  law  to  enforce  ibe  personal  liability  of  a 
-stockholder  of  a  foreign  corporation  for  its  debt 
-cannot  be  maintained  because  the  remedy  pre- 
-acribed  by  the  law  of  the  state  of  Incorporation  Is 
-exclusive.    As  to  tbis  see  aupra^  II.  o,  5. 

As  to  actions  at  law  in  Federal  courts  to  enforce 

liabilities  of  tbis  kind  see  infra,  II.  d,  &  It  will  be 
^aeen  that  the  Federal  court  sittlngr  in  New  fork 
•custains  ao  action  such  as  that  which  tbe  New 

York  court  of  appeals  refused  to  sustain. 

8.  Suit  in  equity. 

Tbe  riffht  of  tbe  creditor  of  a'foreign  corporation 
'to  sue  in  equity  to  reach  unpaid  stock  subscrip- 
tiona  has  been  considered  in  a  precediov  division 
<«ttpni,  ir.b). 

As  to  a  bill  to  reach  tbe  stockholder's  statutory 
liability  and  not  bis  debt  to  tbe  corporation  for 
-ecock,  tbe  decisions  are  not  very  numerous. 

It  to  expressly  decided  lo  Massachusetts  that 
a  bin  iD  equity  cannot  be  maintained  to  enforce 
against  stockholders  in  tbat  stare  a  statutory  lia- 
bility for  the  debt  of  a  foreign  corporation  wblcb 
is  not  a  party  and  which  has  no  assets  in  tbe  state, 
although  in  tbe  state  in  which  the  corporation  was 
created  the  statutes  provided  for  a  bill  in  equity  to 
enforce  the  liability  of  stockholders.  Eriokson  v. 
Nesmiih,  4  Allen,  233. 

Stockholders  of  a  bank  incorporated  in  another 
state  under  a  statute  which  makes  them  liable  for 
bills  or  notes  issued  by  it  in  proportion  to  tbe 
amount  of  their  stock  were  sued  in  Johnston  v. 
South  Western  Bailroad  Bank.  8  Scrobb.  Eq.  3963,  In 
^ulty,  and  the  complainant  failed  because  be  was 
held  not  to  lie  a  bill  holder.  It  seems  to  have  been 
assumed  that  tbe  remedy  was  a  proper  one  if  tbe 
•complainant  had  been  entitled  to  leoover  as  a  bill 
'holder. 

•^4  L.  R.  A. 


A  bill  in  equity  against  a  South  Oarolina  stock- 
holder of  a  New  York  corporation  who  by  the  laws 
of  New  York  was  liable  for  the  amount  of  stock 
held  for  debts  of  the  company  was  maintained  In 
Sackett*s  Harbor  Bank  ▼.  Blake,  8  Kioh.  Bq.  2S5. 
where  it  was  averred  that  the  only  other  stock- 
holders known  to  tbe  complainant  had  already 
paid  the  full  amount  for  which  they  were  liable. 
But  in  this  case  the  stockholder  was  a  married 
woman  and  her  estate  was  in  the  hands  of  trustees 
under  a  marriage  settlement  which  conld  only  be 
reached  by  proceedings  in  equity. 

Jurisdiction  is  assumed  as  a  matter  of  course  in 
a  proceeding  in  thd  nature  of  a  creditors*  blU  by  a 
Judgment  creditor  of  a  corporation  against  its  di- 
rectors and  stockboJdersto  charge  them  in  propor- 
tion to  the  amount  of  their  stock  with  payment  of 
tbe  Judgment,  where  property  of  the  corporation 
consisting  of  vessels  had  been  transferred  to  tbe 
defendants  by  an  alleged  sale  without  any  payment 
to  tne  corporation.  Tbe  court  said:  '*The  action 
is  in  the  nature  of  a  creditors*  bill  to  reach  tbe 
property  of  the  corporation,  which  is  in  tbe  pos- 
session of  th^  defendants,  and  liable  for  its  debts.** 
Hastings  v.  Drew,7B  N.  Y.  9.  Tbis  case  Isdistin- 
guisbed  in  Griffith  v.  Mangam,  73  N.  Y.  61L,  from  ac- 
tions against  stockholders  as  such  on  the  ground 
tbat  it  seeks  to  enforce  a  liability  which  exists  at 
common  law  and  is  not  created  by  statute. 

Almost  identical  with  the  case  of  Hastings  v. 
Drew,  supra^  is'  tbat  of  Bartlett  v.  Drew,  57  N.  Y. 
587.  in  wblcb  the  president  of  a  foreign  corporation 
against  which  an  unsatisfied  Judgment  existed  was 
sued  on  tbe  ground  tbat  be  bad  received  more  than 
the  amount  of  the  Judgment  as  tbe  proceeds  of 
steamboats  belonging  to  the  company  wbtch  had 
been  sold,  and  there  was  no  property  of  the  corpo- 
ration in  tbe  state  tbat  could  be  taken  on  execu- 
tion .    Tbe  court  said:    **I>ef endan t,  Drew,  is  found 
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Tbe  coDStractlon  placed  apon  the  statutes  of 
another  state  by  the  courts  of  that  state  is  as  a 
general  rule  controlliox,  and  will  be  followed 
by  the  courts  of  this  state. 

St.  Louis  iSav.  Asso.  v.  (/Brien,  51  Hun,  45; 
Mol9on*a  Bank  v.  Boardman,  47  Uun,  186;  Jes- 
iup  v.  Carnegie,  80  N.  Y.  441,  80  Am.  Rep. 
648. 

The  Constifution  Is  enforceable  as  is  a  stat- 
ute, and  ''differs  from  a  statute  in  its  para- 
mount force  in  cases  of  conflict."  It  is  gen- 
erally coDstrued  tbe  same  as  statutes. 

Endlich,  Interpretation  of  Statutes,  p.  711, 
notes  1  and  2,  cases  cited. 

Only  such  provisions  of  the  Constitution  as 
simply  empower  the  legislature,  or  which  from 
their  nature  require  some  further  act  to  make 
them  definite,  or  prescribe  a  legislative  rem- 
edy, are  not  self-executing. 

28  Am.  &  Eug.  Enc.  Law,  p.  870;  Willis  r. 
Maban,  48  Minn.  140. 16  L.  R.  A.  281  (1892); 
Dodge  r.  Minnesota  P.  J^late  Hoofing  Co,  16 
Minn.  878;  AUen  y.  Walsh,  25  Minn.  548:  State. 
Clapp,  y.  Minnesota  Thresher  Mfg.  Co.  40 
Minn.  218,  8  L.  R.  A.  510;  Mohrv.  Minnesota 
Elevator  Co.  40  Minn.  848;  ArtJiur  v.  WiUius, 
44  Minn.  409;  Densmore  y.  Shepard.  46  Minn. 
64;  State,  Roberts,  v.  Wesfon,  4  Keb.  216; 
Thomas  y.  Owens,  4  Md.  189:  Reynolds  y.  Tay- 
lor, 48  Ala.  420;  Miller  y.  Marx,  55  Ala.  883; 
Fe&ple  y.  Hoge,  55  Cal.  612. 

section  44  alone,  without  any  constitutional 
proyision  at  all,  seems  to  be  a  sufiScient  basis 
lor  this  action. 

St.  Louis  Sav.  Asso.  y.  O^Brien,  51  Hun, 
45;  Qibbs  v.  Davis,  27  Fla.  581. 


This  being  an  action  at  law  and  not  i» 
equity,  rulings  exclusiye  to  cases  in  equity  do- 
not  apply. 

28  Am.  &  Eng.  Enc.  Law,  p.  892. 

The  Kansas  statutes  are  enforceable  in  this- 
staie  so  as  to  maintain  the  present  action. 

Seymour  v.  Stuigess,  26  N.  Y.  184;  Exports 
Van   Riper,  20   Wend.    614;   DrinkttaUr    y. 
Portland  Marine   R.  Co.    18  Me.   85;  Flash 
y.  Conn,  109  D.  8.  871,  27  L.  ed.  9e6;  Wind- 
ham Provident  Inst,  for  Sav.  y.  Sprague,  4^ 
Vt.  502;  PoUard  y.  BaHey,  87  U.  8.  20  Wall. 
520.  22  L.  ed.  876;  Orose  v.  Hilt,  86  Me.  22;. 
Jessup  y.  Carnegie,  80  N.  Y.  441,  86  Am.  Rep. 
648;  Cook,  Stock  &  Stockholders.  t£§  220, 223. 
858;  2  Morawetz,  Priy.  Corp.  g  876;  Hodgson^ 
y.  Cheever,  8  Mo.  App.  818;  Bagley  y.  T^ler. 
48  Mo.  App.    195;  St.    lAwis  Sav.  Asso.  v. 
CBnen,  51  Hun.  45;  Christensen  y.  Eno.  10S> 
N.  Y.  103,  60  Am.  Rep.  429;  Unory  v.  Inman,, 
46  N.  Y.  119;  Coming  y.  MeCuUough,  1  N.  Y. 
47,  49  Am.  Dec.  287;  Halliorn  y.  Calrf,  69  U. 
S.  2  Wall.  10.  17  L.  ed.  776. 

The  statutes  of  Kansas  do  not  provide  a  spe- 
cial and  exclusiye  remed?. 

BoweUY.  ManglesdOTf, "^Ksiu.  199;  Dennieh 
y.  Central  R.  Co.  108  U.  S.  11,  26  L.  ed.  439u 
Nimick  y.  Mingo  Iron  Works  Co.  25  W.  Va. 
184. 

The  creditor  has  nothlog  whateyer  to  do* 
with  the  rights  of  the  stockholders  as  betweei> 
themselvesr 

Abbey  v.  W.  B.  Grimes  Dry  Goods  Co.  44 
Kan.  419. 

Thai  part  of  §  44  of  the  Kansas  corporation 
act  which  relates  to  the  right  of  stockholders. 


to  be  In  poraeesioQ  of  assets  of  tbe  dissolyed  or  in- 
solyeot  oorporatioD  more  than  sufQcieotto  pay  the 
plaintiff  her  demand,  and  tbe  law  requires  that  be 
should  pay  it.** 

But  until  he  has  ezbausted  his  remedies  at  law 
against  tbe  oorporation  a  mere  creditor  at  larirt^  of 
a  foreiirn  oorporation  is  denied  tbe  right  to  proceed 
against  its  stookbolders,  althoogb  tbe  corporation 
has  divided  Its  property  and  capital  among  tbe 
■tockbolders,  dosed  its  operations,  and  gone  out  of 
existence  by  the  expiration  of  its  charter.  Andrew 
y.  Vanderbllt,  87  Hun,  468. 

Wbere  the  priocipai  stock  bolder  of  a  foreign 
oorporation  which  had  becomer  iDsolveol  and  had 
been  diseoWed  by  the  court  of  the  state  In  wblch  it 
was  organized  was  charged  with  having  f  raudu- 
lentiy  alwtracted  the  assets  of  tbe  corporation,  and 
It  was  alleged  that  the  plaintiff  had  obtaioed  a 
Judgment  and  was  the  only  creditor  of  tbe  cor- 
poration, tbe  court  entertained  an  action  by  tbe 
oreditor  against  such  stockholder  on  the  ground 
that  the  creditor  had  a  lien  od  tbe  assets  for  the 
payment  of  his  debt.  Tlnkham  v.  Borst,  81  Barb. 
4ffl. 

A  bill  charging  fraud  and  misapplication  of  the 
assets  of  a  foreign  corporation  seeking  a  discovery 
and  account  was  maintained  against  tbe  stock- 
holders of  the  corporation  as  well  as  its  directors 
and  tbe  corporation  Itself,  in  Bank  of  St.  Marys  v. 
Bt.  John,  25  Ala.  MS. 

A  bill  in  equity  by  the  sole  creditor  of  a  corpora- 
tion was  sustained  in  Aultman^s  Appeal,  96  Pa.  606, 
against  the  corporation  and  its  stockholders,  where 
it  was  alleged  that  the  property  of  the  corporation 
had  all  been  sold,  and  that  the  defendants  consti- 
tuted all  tbe  stookbolden  and  resided  wltbin  the 
Jurisdiction  and  had  been  served  with  process,  so 
that  the  court  had  a  full  grasp  of  the  whole  case. 

In  Woods  y.  Wicks,  7  Lea,  ^  a  bill  in  equity  was 
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entertained  but  without  questioning  the  propriety 
of  the  remedy  in  equity  to  enforce  statutory  lia- 
bility of  stockholders. 

A  bill  in  equity  to  discover  the  names  of  the* 
stockholders  of  a  foreign  corporation   and  tbe 
numt)er  of  shares  held  by  them  was  held,  in  Post  v. 
Toledo,  C.  &  St,  L.  B.  Ck>.  144  Mas  841. 5B  Am.  Rep. 
86,  to  be  maintainable  in   Massachusetts  on  the- 
ground  that  all  tbe  officers  reside  in  Massacbusetts- 
and  have  the  books  of  the  corporation  there,  so- 
that  the  information  cannot  be  obtained  In  the 
state  of  incorporation. 

It  will  be  seen  that  most  of  tbe  cases  in  wblch  a 
remedy  in  equity  has  been  sustained  involved 
something  more  than  a  mere  statutory  liability,  aa> 
wbere  tbe  stockholders  had  received  assets  of  the 
corporation. 

Some  cases  deny  the  remedy  In  equity  t>ecau9e  of 
a  different  remedy  at  the  domicll  of  the  corpora- 
tion. 

Thus,  a  suit  in  equity  against  stockholders  of  a^ 
foreign  corporation  for  a  labor  debt  of  tbe  corpo- 
ration will  not  lie  where,  by  the  laws  of  the  place 
of  incorporation,  tbe  only  remedy  against  stock- 
holders is  under  a  statute  providing  for  an  action 
of  assumpsit  to  be  brought  Jointly  against  stock- 
holders and  oorporation  in  a  specified  county  of  the 
state,  and  providing  that  execution  shall  not  issue 
against  stookbolders  until  the  property  of  the  cor- 
poration has  t>een  exhausted.  Tbe  fact  that  the 
oorporation  is  insolvent  and  its  property  sold  can. 
make  no  difference  with  this  result  where  tbe  stat- 
ute makes  no  such  exception.  May  y.  Black,  77 
Wis.  lOL 

So,  the  attempt  to  enforce  a  Judgment  against  a^ 
foreign  corporation  obtained  at  the  domloO  of  non- 
resident stockholders  by  a  suit  in  equity  against 
them  was  unsucoeuf  ul  in  Fowler  y.  Lamaoo,  146 
111.  472|  in  which  case  it  is  sakl  to  be  weU  settled  that. 
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who  are  sued  and  Jud(;ment  recovered  against 
them  and  ezecuiioD  sari  fled  to  sue  and  recover 
from  their  fellow  stockholders,  does  not  con- 
flict in  any  way  with  the  rights  or  remedies  of 
sureties  or  fsuarantors  against  their  cosecurities 
or  cnguaraotors  for  contribution. 

Brandt.  Suretyship.  ^  252:  Cook,  Stock  & 
Stockholders,  §  229;  Beach,  Priy.  Corp.  §  141; 
idorawetz,  Priy.  Corp.  §814;  Pom.  £q  Jur. 
^  418;  Jud8on  v.  BossU  Galena  Co.  9  Paige, 
603.  88  Am.  Dec.  569. 

It  cannot  be  the  law  that  because  the  statute 
of  Kansas  eives  a  stockholder  a  right  to  sue  a 
fellow  stockholder  a  creditor  cannot  eo  into 
another  state  to  enforce  the  statutory  liability 
mgainst  a  stockholder. 

Nimick  v,  Mingo  Iron  Workg  Co.  25  W.  Va. 
204;  Knotolton  y.  Ackley,  8  Cush.  97;  Thomp- 
son, Liability  of  Stockholders,  ^  88;  McDon- 
€n/gh  V.  Phelpa,  15  How.  Pr.  872:  Ex  parte  Van 
Riper,  20  Wend.  614;  TuttU  y.  National  Bank 
of  The  BtpuUie,  48  111.  App.  481. 

O'Brien*  J.,  delivered  the  opinion  of  the 
court: 

This  action  was  brought  by  a  creditor  of  the 
Mil  ion  vale  State  Bank,  a  corporation  organized 
under  the  laws  of  Kansas  for  banking  purposes, 
mgainst  the  defendant,  a  stockholder,  residing  in 
this  state.  The  questions  in  the  case  arise  upon 
the  defendant's  demurrer  as  to  the  sufficiency 
of  the  complaint  and  the  necessary  parties  to 
the  action.  The  complaint  avers  that  the  bank 
was  incorporated  under  the  laws  of  Kansas  on 
or  about  the  8th  of  July,  1886;  that  it  con- 
tinued to  transact  a  banking  business  in  that 


state  until  the  12th  of  July,  1891,  when  pro- 
ceedings were  instituted  against  it  in  the  dis- 
trict court  of  the  county  of  that  state  where 
it  was  located,  which  resulted  in  the  appoint- 
ment of  a  receiver  to  wind  up  its  affairs,  and 
that  it  has  not  since  that  date  transacted  any 
business,  before  the  commencement  of  this  ac- 
tion was  dissolved,  leaving  debts  unpaid;  that 
since  the  7th  day  of  October,  1889,  the  defend- 
ant has  been  the  owner  of  thirty  shares  of  the 
capital  stock  of  the  bank,  the  par  value  of 
which  is  stated  to  be  $8,000;  that  at  the  time 
of  the  appointment  of  the  receiver  the  bank 
was  indebted  to  the  plaintiff,  as  a  depositor,  in 
the  sum  of  $191.84.  It  is  then  stated  that  the- 
plaintiff  is  the  owner,  by  assignment  or  trans- 
fer, of  the  claims  of  fifteen  other  depositors  to 
whom  the  bank  was  indebted  at  the  time  of 
the  appointment  of  the  receiver  in  varioua^ 
small  sums,  upon  which,  together  with  the 
claim  held  by  the  plaintiff  in  his  own  ri&rht. 
Judgment  was  recovered  in  the  courts  of  Kan- 
sas for  the  sum  of  $1,804  damages  and  $19.15- 
costs  on  the  5ih  of  September,  1891;  that  the^ 
plaintiff  caused  execution  to  be  issued  upon 
this  judgment  against  the  property  of  the  bank, 
which  was  returned  unsatisfied;  tbat  the  corpo- 
ration is  insolvent;  and  that  $880.41  has  since 
been  paid  to  the  plaititiff  on  this  judgment  by 
the  receiver.  Judgment  against  tbe  defendant 
as  a  stockholder  is  demanded  for  the  balance^ 
unpaid,  with  interest  from  tne  date  of  tbe  ren- 
dition of  the  judgment.  T^e  complaint  sets 
forth  certain  provisions  of  tbe  Constitution  of 
the  state  of  Kansas,  and  the  statutes  uf  that 
state,  which,  it  is  claimed,  impose  a  legal  lia- 


as  special  remedies  had  been  provided  by  tbe  laws 
of  the  state  in  which  tbe  oorporatioo  was  created 
for  the  enforcement  of  the  individuai  statutory  Ha- 
bility  of  stockholders,  they  alone  could  be  pursued 
to  enforce  that  liability. 

8o,  in  Nimick  v.  Mingo  Iron  Works  Co.  25  W.  Ya. 
184,  the  remedy  prescribed  by  Ohio  statutes  was 
held  to  exclude  a  bill  in  equity  to  enforce  tbe  llabil- 
Ity  of  stockholders  in  West  Virfrlnia. 

As  to  remedies  in  Federal  courts,  see  infra^  11.  d, 
«. 

4.  Remedies  in  Federal  eaurtM* 
1.  In  general. 

Suits  are  entertalneu  m  Federal  courts  at  the  res- 
idence of  stookbolders  to  enforce  their  liability  as 
stockholders  of  corporations  In  otherstates.  Glenn 
V.  Marbury,  145  U.  S.  489, 96  L.  ed.  7BU:  Patterson  v. 
Lynde,  106  U.  a  619, 27  L.ed.  265;  Fourth  Nat.  Bank 
V.  Franoklyn,  120  U.  9.  747,  80  L.  ed.  825;  National 
Tube  Works  Co.  v.  Ballon,  146  IT.  8.  617,  86  L.  ed. 
1070,  Affirming  42  Fed.  Rep.  749;  Mills  ▼.  Scott,  99  U. 
B.  25, 25  li.  ed.  294;  Terry  v.  UttlK  101  U.  S.  216. 25  L. 
ed.  864;  Payson  v.  Withers,  5  Diss.  260;  Morley  v. 
Thayer.  8  Fed.  Rep  737;  Walser  v.  Seliffman,  13  Fed. 
Rep.  415;  Holmes  v.  Sherwood,  16  Fed.  Elep.  725; 
Glenn  v.  Sprinfra,  26  Fed.  Rep.  484;  Sayles  v.  Brown, 
40  Fed.  Rep.  8;  Stuts  v.  Handley,  41  Fed.  Rep.  6S1; 
Globe  Ri»lling-Mill  Co.  v.  Ballon,  42  Fed.  Rep.  749; 
Newberry  v.  Robinson,  86  Fed.  Rep.  841:  Bank  of 
North  America  v.  Rindge,  67  Fed.  Rep.  279; 
MoVickar  v.  Jones,  70  Fed.  Rep.  754;  Rhodbs  v. 
UsxtsD  States  Nat.  Bank. 

A  Federal  court  cannot  be  considered  a  forelirn 
eourt  in  the  state  in  which  it  is  sitting,  and  there- 
fore the  right  to  enforce  a  statutory  liability  of 
stockholders  in  a  corporation  by  suit  In  a  Federal 
oourt  In  the  state  in  which  the  corporation  exists, 
when  there  are  grounds  of  jurisdiction,  such  as  di- 
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verse  citizenship  of  parties,  can  hardly  be  ques- 
tioned. Such  suits  have  been  maintamcd  in  nu- 
merous cases  without  questioninir  tbe  jurisdiction,, 
as  in  Hatch  v.  Burroughs,  1  Woods, 439. 

Assessments  made  by  a  Federal  court  in  bank- 
ruptcy on  stockholders  of  a  corporation  for  the 
unpaid  balance  of  their  subscriptions  are  enforced 
in  tbe  Federal  court  in  Sanger  v.  Upton,  91 U.  S.  56,. 
23  L.  ed.  220;  Upton  v.  Uansbrough,  8  Biss.  426. 

There  are  probably  other  similar  cases  in  addltioiv 
to  those  here  cited  which  have  been  entertained  in. 
Federal  courts  as  a  matter  of  course  without  any 
contention  against  the  jurisdiction. 

An  action  under  an  order  or  judgment  of  a  state 
court  awarding  execution  against  a  nonresident 
stockholder  under  Mo.  Rev.  Stat.  1879,  (  786,  upon  a 
judgment  against  tbe  corporation  was  brought  iik 
a  Federal  court  in  Wilson  v.  Seligman,  141  U.  S.  4U 
86  L.  ed.  838,  but  no  question  as  to  the  jurisdiction 
of  the  oourt  was  raised,  and  the  failure  of  tbe  ac- 
tion was  due  to  lack  of  personal  service  on  the  de- 
fendant. 

It  was  assumed,  rather  than  decided,  in  Morley  ▼.. 
Thayer,  8  Fed.  Rep.  737,  tbat  a  Federal  court  in 
another  state  could  enforce  the  same  remedies,  and. 
only  the  same  remediea,  as  tbe  court  of  the  state  of 
iocorporatioii. 

t.  In  equUy, 

A  creditors*  bill  by  a  judgment  creditor  of  a  for- 
eign corporation  after  an  execution  unsatisfied, 
against  the  corporation  was  held  maintainable  ia 
the  circuit  court  of  the  United  States  in  New  York 
against  stockholders  of  an  Ohio  corporation  to  en- 
force their  statutory  liability,  as  the  Ohio  statute 
provided  such  a  remedy  in  a  case  of  tbat  kind* 
Newberry  v.  Robinson,  86  Fed.  Rep.  84L 

See  also  Fourth  NaU  Bank  v.  Franckiyo,  in  next 
division,  infra. 
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bilitj  upon  the  de/eodant  io  the  courts  of  this 
••tate  for  the  payment  of  the  iponev  still  due 
upon  the  juag:inent  The  provision  of  the 
Constitution  of  that  state  which  is  the  founda- 
tion of  the  alleged  liability  reads  as  follows: 
''Dues  from  corporations  shall  be  secured  by 
individual  liability  of  the  stockbolders  to  an 
additional  amount  equal  to  the  stock  owned  by 
■such  stockbolders,  aod  such  other  means  as 
aball  be  provided  by  law;  but  sucb  individual 
liability  shall  not  apply  to  railroad  corporations 
nor  corporations  for  relieious  and  charitable 
purposes."    Article  12.  |  2. 

The  statutes  for  the  enforcement  of  this  liabil- 
ity enacted  by  that  state  and  set  forth  in  the 
<x>mplaint  are  embhiced  in  two  sections  of  the 
law  with  respect  to  the  liability  of  stockbold- 
•ers  in  corporations.    They  are  as  follows: 

'*Bec.  44.  If  any  corporation  created  uoder 
this,  or  any  general  statute  of  this  state,  ez- 
•cept  railwav  or  charitable  or  religious  corpora- 
tions, be  dissolved,  leaving  debts  unpaid,  suit 
may  be  brought  aeainst  any  person  or  persons 
who  were  stockholders  at  the  time  of  such  dis- 
-aolution,  without  joining  the  corporation  in 
«uch  suit;  and  if  Judgment  be  rendered  and 
-execution  satisfied,  the  defendant  or  defend- 
ants may  sue  all  who  were  stockholders  at  the 
time  of  the  dissolution,  for  the  recovery  of  the 
portion  of  such  debt  for  which  they  were  lia- 
ble, knd  the  ezecu^on  upon  the  Judgment  shall 
•direct  the  collection  to  be  made  from  property 


of  each  stockholder  reapectivelj;  and  If  any 
number  of  stockholders  (defendants  in  the  ease) 
shall  not  have  property  enough  to  satisfy  hia  or 
their  portion  of  the  execution,  then  the  amount 
of  the  deficiency  shall  be  divided  equallv  among 
all  the  remaining  stockholders,  and  collections 
made  accordingly,  deducting  from  the  amount 
a  sum  in  proportion  to  the  amount  of  slock 
owned  by  the  plaintiff  at  the  time  the  company 
was  dissolved. 

The  other  enactment  is  g  32,  and  la  set 
forth  in  the  complaint  as  follows:  *  'Execution 
against  stockholder;  Action.^Thatif  any  exe- 
cution shall  have  been  issued  against  the  prop- 
erty or  effects  of  a  corporation,  except  a  rail- 
way, or  a  religious  or  chiui table  corporation, 
ana  there  cannot  be  found  any  propertj 
whereon  to  levy  such  execution,  then  execu- 
tion may  be  issued  against  any  of  the  stock- 
holders, to  an  extent  e<^ual  in  amount  to  the 
amount  of  stock  by  him  or  her  owned,  to- 
gether with  any  amount  unpaid  thereon;  but 
no  execution  shall  issue  against  any  stock- 
holder, except  upon  an  order  brought  or  inati- 
tuted,  made  upon  motion  in  open  court,  after 
reasonable  notice  in  writing  to  the  person  or 
persons  sought  to  be  cbargod.  and  upon  such 
motion  such  court  may  orier  execution  to 
issue  accordingly,  or  the  plaintiff  in  the  exe- 
cution may  proceed  by  action  to  charge  the 
stockbolders  with  the  amount  of  his  judg- 
ment." 


A  temporary  iDjiiDctlOD  in  favor  of  a  stockholder 
against  an  action  at  law  in  a  Federal  oourt  was 
irranted  by  that  oourt  to  Sumner  v.  Marcy,  3 
Woodb.  ft  M.  lOS,  where  the  action  at  law  was  based 
on  a  Judffinent  rendered  against  the  cor^ratton  in 
another  state  on  an  invalid  cause  of  actKn  without 
actual  notice  to  the  corporation,  though  its  presi- 
dent made  an  appearance,  but  the  defense  was 
•abandoned. 

A  bill  by  creditors  and  stockholders  of  a  corpora- 
tion organtied  under  the  laws  of  certain  states 
when  brought  in  a  Federal  court  in  another  state 
to  enforce  the  liability  of  holders  of  unpaid  stock 
was  dismissed,  in  Walser  v.  Seligman,  18  Fed.  Rep. 
-ilA,  on  the  ground  that  the  remedy  at  law  had  not 
been  exhausted,  but  the  right  to  maintain  the  bill 
In  case  the  leual  remedy  had  been  exhausted  Is  not 
•expressly  passed  upon. 

In  National  Tube  Works  Go.  V.  Ballou,  146  U.  B. 
617,  86  L.  ed.  1070,  Affirming  42  Fed.  Bep.  748,  aod 
Olobe  Bolllng-Mill  Co.  v.  Ballou,  42  Fed.  Kep.  749, 
bills  in  equity  in  the  nature  of  a  creditor's  bill 
brought  in  a  Federal  oourt  against  stockholders  of 
a  corporation  to  reach  an  unpaid  balance  due  on 
-stock  are  held  not  to  be  sustainable  on  the  basis  of 
judgments  and  unsatisfied  executions  in  other 
atates  without  any  judgment  against  the  corpora- 
tion In  the  state  where  the  bill  is  filed  or  any  show- 
ing that  It  is  impossible  to  obtain  one. 

A  bill  in  equity  against  stockholders  of  a  foreign 
-corporation  to  reach  unpaid  balances  on  stock  was 
-upheld  in  Holmes  v.  Sherwood,  16  Fed.  Rep.  786.  by 
the  Federal  court  in  Iowa  when  brought  by  judg- 
ment creditors,  although  no  assessment  in  Illinois, 
which  was  the  state  of  incorporation,  was  shown. 
The  court  said:  '*If  there  are  other  stockholders  not 
within  the  jurisdiction,  or  not  made  parties  de- 
fendants herein,  these  defendants  must  look  to 
them  for  contribution;  and  It  is  not  necessary  that 
4U1  such  stockbolders  be  made  defendants.** 

a  AiUm. 
An  independent  action  at  law  brought  against  a 
^  L.  R.  A. 


stockholder  of  a  foreign  corporation  In  a  drcoR 
court  of  the  United  States  to  enforce  a  statutory 
liability  cannot  be  maintained  when  the  laws  of  the 
state  of  the  incorporation  provide  no  remedies 
against  stockholders  except  a  bill  in  equity  or  an 
action  upon  a  judgment  against  the  corporation. 
The  liability  can  be  enforced  only  In  the  mode  pre- 
scribed by  the  statutes  of  that  state.  Fburtta  Nat. 
Bank  ▼.  Franckiyn,  120  U.  8.  747, 80  li.  ed.  SSSl 

An  action  at  law  by  one  or  more  creditors  to  en- 
force the  statutory  liability  of  stockholders  in  a 
foreign  corporation  to  double  the  amount  of  their 
shares  on  behalf  of  the  plaintiffs  alone  waa  held  not 
sustainable  in  Terry  v.  Little,  IQl  U.  8.  tit,  2S  L.  ed. 
864,  on  the  ground  that  the  suit  must  t>e  In  equity 
by  or  for  all  the  creditors  since  the  peculiar  terms 
of  the  statute  in  effect  provided  for  a  proportion- 
ate liability  of  stockholders,  and  must  therefore  be 
enforced  in  equity  by  or  for  ail  the  creditors. 

An  action  of  debt  against  a  stockholder  in  a  for- 
eign corporation,  brought  in  a  circuit  court  of  the 
United  States  to  enforce  a  charter  liability  for 
debts  of  the  corporation,  was  entertained  In  Mills 
V.  Scott,  09  n.  S.  26.  26  L.  ed.  294,  where  the  stock- 
bolders* liability  was  created  by  the  charter  of  the 
corporation  and  a  judgment  against  it  had  been 
taken  in  the  state  where  it  was  domjclled.  aod  the 
state  courts  held  the  liability  to  be  enforceable  in 
such  a  case  by  separate  action  brought  by  the  cred- 
Itorf 

An  action  at  law  against  a  stockholder  of  a  for- 
eign corporation  to  recover  an  unpaid  balan<w 
upon  bis  stock  subscription  brought  in  a  FMeral 
oourt  was  dismissed  m  Patterson  v.  Itynde,  106  U. 
S.  619, 27  L.  ed.  266.  on  the  ground  that  In  the  siats 
of  incorporation  the  remedy  was  by  bill  in  equitr. 
The  oourt  also  seems  to  consider  that  as  a  matter 
of  correct  practice  generally  the  remedy  should  be 
in  equity. 

But  an  action  at  law  brought  in  the  Federal 
oourt  in  California  by  a  creditor  of  a  Kansas  cor- 
poration against  a  stockholder  to  enforoe  his  Ua- 
billty  under  the  Kansas  statute  was  lield  to  hs 
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The  defend  Ant  demurred  to  the  complaint 
<«ipon  the  grounds,  among  otben,  that  it  appeirs 
vpon  its  face  that  there  is  a  defect  of  parties 
•defendant,  in  that  all  the  stockholders  of  the 
bank  were  not  made  defendants;  and,  second, 
that  the  complaiol  does  not  state  facts  suffl- 
•elent  to  constitute  a  cause  of  action. 

The  complaint  contains  no  allegation  as  to 
the  meaning  or  effect  of  these  statute»,  or  of  the 
provision  of  the  Constitution  quoted,  under  the 
adjudications  of  the  courts  of  Kansas,  nor  any 
allegation  that  any  Judgment  has  been  obtained 
against  the  defendant  in  the  courts  of  that  state 
upon  his  liability  as  a  stockholder,  under  these 
provisions  of  the  local  law.  We  are  therefore 
obliged  to  construe  them  ourselves,  with  the 
aid  of  such  rules  and  upon  such  principles  as 
the  courts  of  this  state  apply  in  the  construc- 
tion of  such  enactments  here.  A  right  of  ac- 
tion against  the  stockholders  of  a  corporation 
-does  not  exist  at  common  law,  and  oniinarily 
exists  only  by  virtue  of  some  statutory  enact- 
ment. In  this  case  the  right  of  action  is 
founded  upon  the  Constitution  and  statutes  of 
another  state.  We  think  it  quite  clear  that  the 
provision  of  the  Constitution  referred  to  is  not 
«elf -executing,  and  of  itself  creates  no  liability 
whatever.  The  language  used  plainly  con- 
templates that  legislation  was  necessary  in. order 
to  make  it  effectual.  It  was  intended  simply 
to  confer  authority  upon  the  legislature  of  that 
atate  to  legislate  upon  the  subject,  and  perhaps 
it  imposed  upon  that  body  theduty  of  securing 
the  debts  of  corporations  by  imposing  upon  the 
atockholders  an  individual  liability,  and  by 


such  other  means  as  in  Its  discretfon  It  should 
deem  proper,  always  limiting  such  power  and 
discretion  by  the  provision  that  each  stock- 
holder should  be  made  liable  to  an  amount 
equal  to  the  stock  held  by  him.  The  legisla- 
ture did  enact  such  statutes,  and  it  is  these  en- 
actments, and  not  the  Constitution  itself,  which 
is  sought  to  be  enforced  in  this  action.  Orovn 
V.  Slaughter,  40  U.  8.  15  Pet.  449,  10  L. 
ed.  800;  Morley  v.  Thayer,  8  Fed.  Rep.  737; 
May  V.  Black,  77  Wis.  101;  Fttn  v.  JSpaun- 
harst,  67  Mo.  211(6;  French  v.  Teschemaker,  24 
Cal.  518.  The  question  is  thus  presented 
whether  a  right  or  action  unknown  to  the  com- 
mon law,  and  existing  only  by  force  of  the 
statutes  of  another  slate,  can  be  enforced  in 
the  courts  of  this  state,  or  outside  of  the  local 
jurisdiction  where  the  corporation  is  domiciled. 
The  defendant's  relation  to  the  corporation  is 
^verned  by  the  laws  of  the  state  of  its  crea- 
tion, and  the  general  rule  is  that  the  stat- 
utory liability  of  stockholders  in  foreign  cor- 
porations cannot  be  enforced  except  at  the 
domicil  of  the  corporation  when  the  law  of 
the  domicil  provides  the*  remedy.  In  Enrk- 
9on  V.  Ifesmith,  4  Allen,  238,  the  court  said: 
"There  seems  to  be  no  practicable  mode  of 
dealing  with  such  corporation  and  its  mem- 
bers, when  seeking  to  charge  the  latter  upon 
their  statute  liability,  but  to  proceed  in  the 
manner  prescribed  by  the  statute  creating  such 
liability,  and  in  the  local  jurisdiction  where 
the  corporation  was  estab1i.«hed  and  carries  on 
its  business,  and  by  whose  local  statutes  alone 
the    responsibility   exists."     We   think   that 


a  proper  remedy  la  Banlc  of  North  America  v. 
Rindfre,  SI  Fed.  Uep.  270,  althouffh  the  oomplAlnt 
-was  held  bad  on  demurrer  for  a  technical  objection 
but  leave  given  to  amend  it.  The  court  said:  *The 
Kansas  statute  upon  which  the  suit  Is  based,  as 
•coDfltrued  by  the  supreme  court  of  that  state,  pro- 
vides two  remedies  for  enfordnir  the  individual 
liability  of  stockholders,  one  of  which  is  by  an  or- 
•dinary  action  at  law.  to  be  instituted  wherever  per- 
gonal Jurisdiction  of  them  can  be  acquired.  That 
remedy  is  pursued  in  the  present  action,  and  is 
-therefore  a  proper  remedy.** 

This  case  is  followed  in  Rhodes  v.  United 
Btatss  Mat.  Bank  by  the  United  States  circuit 
•court  of  appeals  holding  that  as  the  Kansas  statute 
to  construed  by  the  Kansas  courts  to  create  a  per« 
«onal  liability  against  the  stockholders  severally  in 
the  nature  of  a  contract  oblifration,  the  enforce- 
ment thereof  by  an  action  at  law  is  not  confined  to 
the  courts  of  that  state  but  may  be  had  in  a  Fed- 
-eral  court  sitting  in  another  state  at  the  residence 
of  a  stockholder  when  it  has  jurisdiction  of  the 
parties. 

So,  an  action  of  debt  against  a  foreign  stockholder 
•of  R  Kansas  corporation  brought  in  a  Federal 
court  in  New  Hampshire  is  held  to  be  a  proper  rem- 
«dy  to  enforce  bis  individual  liability  created  by  the 
Kansas  Ck>n8titution  and  statutes,  and  a  Kansas 
Judgment  against  the  corporation.  McVickar  v. 
^ones,  70  Fed.  Bep.  7M. 

Other  stockholders  within  the  Jurisdiction  need 
not  be  joined  in  an  action  against  a  foreign  stock- 
holder of  a  Kansas  corporation  brought  in  a  Fed- 
«ral  court.    Ibid. 

Notwithstanding  the  fact  that  the  decisions  in 
New  York  and  in  several  other  states  had  refused 
to  sustain  actions  at  law  by  a  creditor  of  a  Kansas 
corporation  against  stockholders  in  another  state, 
-the  circuit  court  of  the  United  States  sitting  in 
New  York  In  National  Bank  v.  Whitman,  76  Fed. 
Rep.  fl07,  aubaequeot  to  the  decision  in  maimwat.t. 
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V.  Sherman,  sustained  such  an  action  against  a 
New  York  stockholder  of  a  Kansas  corporation, 
and  says:  '*It  Is  said  that  the  jurisdiction  of  this 
court  is  concurrent,  and  so  only  coextensive,  with 
that  of  the  courts  of  New  York,  and  that  this  court 
here  should  not  take  cognizance  of  cases  that  those 
cou rts  would  not.  The  declining  of  jurisdiction  by 
those  courts  cannot,  however,  take  from  this  court 
that  which  properly  belongs  to  it;  and  the  decision 
of  what  belongs  to  this,  at  least,  must  ultimately 
be  determmed  by  the  Supreme  Court  of  the  United 
States.  The  decisions  of  that  court  must  be  fol- 
lowed here,  as  u  nderstood.**  The  court  In  this  case 
considers  thatthe  Kansas  court  has  construed  the 
Kansas  statute  as  authorizing  transitory  action  in- 
stead of  a  merely  local  remedy. 

IIL  Contribution  between  stncMiolders  of  JoTtiQn 

corporations. 

The  right  of  contribution  from  foreign  stock- 
holders by  stockholders  who  have  been  compelled 
to  pay  debts  of  the  corporation  at  their  domicil  by 
the  issue  of  execution  against  them  allowed  by  the 
local  law  is  maintainable  upon  common  principles 
of  equity.  The  fact  that  the  liability  under  the 
statutes  of  the  state  in  which  the  corporation  ex- 
isted could  not  be  enforced  in  other  states  does  not 
preclude  such  a  suit  for  contribution  by  stockhold- 
ers w  ho  have  heen  compelled  to  pay.  Al  len  v.  Fair- 
banks, 46  Fed.  Rep.  445. 

The  amount  which  a  foreign  stockholder  must 
pay  by  way  of  contribution  to  domestic  stockhold- 
ers who  have  paid  at  their  domicil  obligations  of 
the  company  on  execution  against  them  is  In  pro- 
portion to  the  amount  of  his  stock,  if  it  does  not 
appear  that  any  of  the  stockholders  are  unable  to 
pay.    Ibid. 

A  bill  by  the  stockholders  who  have  paid  such 
obligations  for  contribution  is  not  multifarious  be- 
cause their  claims  are  distincu   IbUL 
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ifhen  tbe  statutes  set  forth  in  the  complaint 
are  carefully  read,  it  is  apparent  from  their 
language  tbat  tbej  provide  for  a  special  and 
peculiar  remedy  against  the  stockholders  of  a 
corporation  created  under  the  laws  of  that 
state.  From  their  whole  structure  and  scope 
it  is  apparent  tbat  tbey  were  intended  to  oper- 
ate and  be  enforced  only  withm  that  jurisdic- 
tion. It  is  quite  clear  that  as  to  some  of  their 
provisions,  at  least,  it  -would  be  impossible  to 
enforce  them  in  tbU  state;  and  they  should  be 
construed  as  enactments  in  pari  materia,  and 
as  a  whole.  If  it  appears  that  they  cannot,  as 
a  whole  scheme,  be  given  full  effect  in  this 
state  we  ought  not  to  detach  some  particular 
provision  from  tbeftenernl  context,  with  a  view 
of  ascertaining  whether  that  is  or  is  not  en- 
forceable beyond  the  local  jurisdiction.  But, 
without  reference  to  the  special  and  peculiar 
provisions  of  these  statutes,  we  think  that  the 
general  current  of  authority  is  to  the  effect 
that  such  enactments  are  to  be  enforced  only 
within  the  jurisdiction  of  the  sovereignty  where 
they  exist.  Some  of  the  authorities  will  be 
referred  to  hereafter. 

The  judgment  of  the  leurned  court  below 
seems  to  have  proceeded  principally  upon  the 
ground  that  the  liability  of  the  defendant  as 
a  stockholder  of  the  insolvent  bank  in  another 
state  is  primary  and  contractual.  It  is  quite 
doubtful,  at  least,  whether  any  such  relation 
exists  between  tbe  stockholders  of  the  corpora- 
tion and  its  creditors  after  the  capital  stock  has 
been  paid  in,  and  the  organization  af  the  cor- 
poration completed,  so  as  to  give  i«  legal  ca- 
pacity tc  make  contracts  and  incur  obligations 
for  itself.  The  statutes  of  this  state,  as  con- 
strued by  judicial  decisions,  seem  to  recognize 
tbat  relation  only  in  cases  of  liability  l^fore 
the  capital  stock  is  paid  in.  Up  to  thf.t  time 
the  liability  of  stocilholders  has  been  likened 
to  tbat  of  partners  engaged  in  a  joint  enter- 
prise, which,  however,  disappears  upon  the 
perfection  of  the  corporate  organization.  We 
have  had  occasion  recently  to  examine  that 
question  In  tbe  case  of  National  Bank  v.  Dil' 
lingham,  147  N.  Y.  608,  and  we  adhere  to  the 
views  there  expressed  with  reference  to  this 
question,  as  well  as  other  questions  there  de- 
cided, and  which  seem  to  be  involved  in  this 
case.  It  is  true  tbat  the  liability  sought  to  be 
enforced  in  tbat  case  differed  in  its  nature  from 
thai  involved  in  the  case  at  bar,  since  it  was 
not  an  action  to  enforce  a  stockholder's  liabil- 
ity, but  that  of  trustees,  for  disregard  of  an 
express  statute.  The  liability  in  tbat  case  was 
penal  in  its  nature.  Here  it  is  not,  and  yet  it 
cannot  be  j^aid  tbat  it  arises  upon  contract  In 
the  general  sense,  as  it  would  not  exist  but  for 
the  terms  of  the  statute.  Tbe  voluntary  pur- 
chase of  the  stock  by  defendant  would  not  of 
itself  create  any  liability.  Jessup  v.  Carnegie, 
80  N.  Y.  441,  B6  Am.  Rep.  643.  The  com- 
plaint does  not  disclose  any  other  contractual 
relations  between  the  plaintiff  and  the  defend- 
ant. The  debt  which  the  plaintiff  is  seeking 
to  enforce  is  not  the  debt  of  tbe  defendant,  but 
tbat  of  tbe  bank.  The  only  liability  that,  in 
law,  is  imposed  upon  the  defendant  to  pay  this 
debt,  or  any  part  of  it,  is  created  by  the  stat- 
utes of  the  state  where  the  corporation  is  domi- 
ciled. The  principle  adopted,  generally,  by 
tbe  more  recent  cases  in  this  state,  is  that  such 
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a  liability  is  not  strictly  based  upon 
but  is  created  by  statute.    It  is  not  prfmaiy, 
bat  secondary,  and  conditional  upon  the  fail- 
ure of  the  corporation  itself,  which  owes  tbe- 
debt,  to    pay  it.    A  liability  is  imposed  by 
statute  upon  the  defendant  to  pay  the  corpora£» 
debts  to  a  limited  extent,  under  certain  circum- 
stances and  upon  certain  conditions.     It  is  not 
a  general  liability,  but  special,  and  conditioned 
upon  the  failure  of  the  corporation  itself  to- 
pay.    This  peculiar  liability  has  been  held  bj 
our  courts  to  place  tbe  stockholders  of  tbe  cor- 
poration in  the  relation  of  sureties  or  guaran- 
tors of  the  corporate  debts;  and  tbe  obligatioQ 
is  limited,  in  the  first  place,  by  the  defendant's 
holdings  in  the  corporation,  and,  in  tbe  aeoond 
place,  by  the  deficiency  existing  after  the  ap- 
plication of  all  the  property  of  the  corporation 
to  the  payment  of  its  debts.    It  does  not  ap- 
pear from  tbe  statements  of  the  complaint  tbat 
the  corporate  property  which  passed  into  the- 
hands  of  the  receiver  has  yet  been  marshaled 
or  appropriated  for  the  benefit  of  creditors.    It 
does  appear  that  a  part  of  it  has,  but  as  to  how 
much,  if  any,  still  remains  in  the  bands  of  th» 
receiver  applicable  to  tbe  discharge  of  tbe  ob- 
ligations held  by  creditors,  the  complaint  is- 
silent.    True,  there  is  the  allegation  tbat  the 
corporation  is  insolvent,  and  baa  not  sofBcient 
property  to  discharge  its  debts.    But.  until  all 
the  property  of  the  corporation  in  the  bands 
of  the  receiver  has  been  appropriated  to  that, 
purpose,  it  cannot  be  known  what  tbe  de- 
ficiency is  which  tbe  stockholders  are  n  •  -itrpd 
to  make  up.    If  tbe  defendant  should  pay  the 
plaintiff's  debt  in  this  action,  for  augbt  that 
api)eHr9,  someone  snay  still  be  entitled  to  a  divi- 
dend from  the  receiver  on  account  of  it;  and 
until  it  has  been  definitely  ascertained  by  some- 
proceeding,  legal  or  equitable,  either  in  the 
courts  of  the  state  where  the  corporation  was- 
domiciled  or  here,  what  tbe  deficiency  is,  it  is 
impossible  to  sav  with  any  degree  of  accuracy 
how  much  the  defendant  ought  to  pay.     Tbe 
relations  of  tbe  defendant  as  a  stockholder  of 
the  corporation  are  fixed  and  governed  by  the 
laws  of  the  state  in  which  the  corporation  is 
domiciled  and  under  which  it  was  created.     If 
those  laws  created  a  liability  against  the  de- 
fendant upon  certain  conditions  and  under  cer- 
tain circumstances,  they  also  provided  a  special 
and  peculiar  remedy;  and  the  general  trend  of 
authority  is  to  the  effect  that  the  remedy  thus 
provided  must  be  followed,  and  tbe  proceed- 
ings for  its  enforcement  must  be  within  the 
local  jurisdiction  and  by  the  judicial  depart- 
ment of  the  sovereignty  which  enacted  the  law 
and  created  the  corporation:  and  this  would  be 
so  whether  the  liability  is  penal  in  its  nature  or 
arises  from  tbe  implied  obligation  of  defendant 
by  the  purchase  of  stock. 

But  if,  under  any  circumstances,  the  action 
could  be  maintained  in  this  jurisdiction,  it  must 
be  in  such  a  form  and  by  such  modes  of  pro- 
cedure as  like  liabilities  created  under  our  own 
statutes  are  enforced  against  our  own  citizens. 
There  is  no  reason  why  the  plaintiff  should  be 
permitted  to  enforce  his  debt  in  this  juiisdic- 
tion  against  a  citizen  of  this  state  in  a  form  of 
action  different  from  that  which  a  creditor  of  a 
domestic  corporation  may  prosecute  against  a 
domestic  stockholder.  It  is  quite  well  estab- 
liahed  that  in  a  case  like  this  an  action  at  lav 
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%y  A  single  CTeditor  ngainst  a  single  stockholder 
■for  the  recovery  of  a  specific  sum  of  money 
-cannot  be  maintained  in  our  courts,  under  our 
statutes  declaring  tbe  liability  of  stockholders. 
In  such  cases  the  liability  miist  be  enforced  in' 
equity  in  a  suit  brought  by  or  in  bebftlf  of 
■all  the  creditors  against  all  tbe  stockholders, 
wherein  tbe  amount  of  tbe  liability  and  all 
the  equities  can  be  ascertained  and  adjusted. 
The  stockholders  of  this  Kansas  bank  are  not 
-equitably  liable  for  any  greater  sum  tban  may 
be  necessary  to  discbarce  the  debts  after  the 
•corporate  property  has  been  applied.     All  of 
them  that  are  solvent  should  contribute  in  pro- 
portion to  the  amount  of  their  holdings  of  stock. 
we  are  not  informed   by  the  complaint  how 
many   stockholders   there   afe,  or  even  the 
amount  of  the  capital  stock.    Nor  are  we  in- 
lormed  whether  any  of  the  stockholders  are 
insolvent.    It  is  quite  evident,  therefore,  that 
AtiQ  equitable  proportion  of  the  corporate  debts 
which  this  defendant  should  pay  cannot  be  as- 
certained or  determined  in  this  action.     Tbe 
liability  of  the  stockholders  is  a  fund  to  which 
all  the  creditors  are  entitled  to  resort  after  the 
corporate  property  has  been  applied  upon  the 
•debts.    If  this  action  can  be  maintained,  it  is 
^juite  apparent  that  one  creditor  may  collect 
his  debt  in  full,  and  another  creditor  may  not 
be  paid  anything  except  what  he  is  able  to  col- 
Sect  from  the  corporation.    The  statutes  upon 
which  this  acti  n  is  based  provide,  amons: 
•other  things,  that  when  judgment  is  obtained 
against  a  stockholder,  and  it  is  satisfied  by  col- 
lection or  payment,  he  may,  in  turn,  maintain 
an  action  against  all  the  other  stockholders, 
who  are  such  at  the  time  of  dissolution,  for  the 
recovery  of  the  portion  of  the  debt  for  which 
they  were  liable;  and,  if  any  stockholder  thus 
aued  shall  not  have  property  enough  to  satisfy 
his  portion  of  the  claim,  the  deficiency  shall  t>e 
•divided  equally  among  the  remaining  stock- 
holders, and  collected  accordinglv.    It  is  quite 
apparent  that  the  purpose  of  tbe  law  cannot  be 
carried  out,  except  by  a  proceeding  in  equitv 
for  an  accounting,  to  which  all  the  stockhold- 
ers are  made  parties.    If  the  plaintiff  can  main- 
tain this  action,  and  collect  his  debt  from  the 
•defendant,  how  can  tbe   defendant  proceed 
against  his  fellow  stockholders  to  reimburse 
himself  for  that  part  of  the  debt'which  they 
should  have  paid?    It  would  be  manifestly 
unjust  and   unfair  to  compel  him  to,  pay  this 
claim,  and  turn  him  over  to  another  action, 
perhaps  in  another  state  or  in  many  states,  in 
order  to  obtain  the  contribution  which  tbe  law 
evidently  contemplates.    All  these  questions 
should  be  settled  in  one  proceeding  or  in  one 
action,  and  that  at  the  domicil  of  the  corpora- 
tion.   The  statute  con  tem  plates  that  each  stock- 
holder shall  pay  his  just  proportion  of  any  sum 
that  may  be  required  to  discbarge  the  outstand- 
ing obligations  of  the  corporation.    The  form 
of  the  action  should  be  one,  therefore,  adapted 
to  the  protection  of  all.     A  suit  at  law  by  one 
creditor  to  recover  for  himself  alone  is  entirely 
inconsistent  with  any  idea  of   contribution. 
The  liability  is  not  to  any  individual  creditor, 
but  for  contribution  to  the  fund  cut  of  which 
all  creditors  are  to  be  paid  alike.    Hence,  the 
appropriate  remedy  is  by  suit  in  equity  to  en- 
force the  contribution,  and  not  by  one  creditor 
alone  to  appropriate  to  his  own  use  that  which 
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belongs  to  others  equally  with  himself.  Nch 
tioTial  Bank  v.  DiUingnam,  mpra;  Terry  v. 
LitOe,  101  U.  S.  216,  25  L.  ed.  864;  Rornar  v. 
Henning,  93  U.  S.  228,  23  L.  ed.  879.  It  is 
impossible  to  conceal  from  ourselves  that  such 
are  the  scope  and  real  purpose  of  tbe  action, 
and  hence  we  are  asked  to  enforce  a  remedy 
under  a  foreign  law  where  it  is  perfectly  ap- 
parent that  complete  justice  cannot  be  done, 
and  where  it  is  plain  that  an  equitable  result 
can  be  accomplished  only  by  the  couris  of 
the  jurisdiction  where  the  corporation  was 
created. 

The  case  has  thus  far  been  considered  with 
reference  to  the  discovery  of  some  practical 
method  of  applying  in  this  jurisdiction  tbe  pe- 
culiar local  remedy  for  the  enforcement  of  tbe 
statutory  liability,  created  by  the  law  of  the 
domicil.  There  is  still  another  aspect  of 
the  question  which  deserves  attention,  and  it 
must  be  viewed  in  the  light  of  notorious 
facts,  which,  though  not  appearing  in  the. 
record,  are  matters  of  current  history  and 
common  knowledge,  to  which  we  cannot  shut 
our  eyes.  Within  recent  years  numerous 
business  enterprises  have  been  promoted  in 
some  of  tbe  Western  states,  the  money  for 
the  prosecution  of  which  has  been  to  a  large 
extent  borrowed  here,  either  in  the  form  of 
direct  loans  upon  some  kind  of  seonrity,  or 
by  inducing  many  of  our  citizens  to  purchase 
stock  in  corporations  organized  for  the  pur- 
pose under  local  laws.  Much  of  these  in- 
vestments, amounting  to  a  vast  sum  in  the 
asTgregate,  has  been  lost.  This  result  is  in 
some  degree  to  be  attributed  to  financial  de- 
pression, and  tbe  consequent  derangement 
of  business,  but  in  a  much  greater  degree  to 
the  gross  mismanagement  and  dishonesty  of 
the  managers  and  promoters.  Tbe  funds  thus 
procured  have  been  u«ed  largely  in  further- 
ance of  local  and  private  interests,  and  in  dis- 
regard of  every  prudent  safeguard  for  tbe  pro- 
tection of  the  investors,  and  sometimes  in  de- 
fiance of  every  principle  of  common  honesty. 
In  some  cases,  when  the  managers  well  knew 
they  were  hopelessly  involved,  thej^  continued 
to  transact  business,  borrowing  recklessly,  and 
pledging  the  assets  in  their  possession  or  under 
their  control.  When  the  crash  came,  these 
assets  were  sold  by  the  pledgees,  and,  of  course, 
sacrificed  in  many  cases,  leaving  large  deficien- 
cies, which  honest  and  prudent  management 
could  have  converted  into  a  surplus.  A  care- 
ful investigation  of  some  of  the  disastrous  fail- 
ures of  loan,  investment,  trust,  land,  and  mort- 
gase  companies,  as  well  as  banks  and  other 
corporations,  will  reveal  this  condition  of 
things.  It  will  not  be  difficult  for  speculators 
to  purchase  large  claims  against  thef^e  defunct 
corporations  at  a  very  low  price,  if  they  can 
be  readily  enforced  here  against  stockholders 
who  have  made  and  lost  investments  in  the 
stock.  These  considerations  are  not,  of  course, 
pertinent  in  a  case  where  a  party  is  seeking  to 
enforce  a  clear  legal  right,  whatever  may  have 
been  the  circumstances  of  its  origin,  but  they 
serve  to  stimulate  a  careful  inquiry  as  to  the 
principles  and  reasons  upon  which  the  courts 
of  this  state  are  required  to  aid  in  the  enforce- 
ment of  claims  of  this  character. 

In  the  case  at  bar  the  plaintiff's  right  of  ac- 
tion has  no  other  legal  or  moral  basis  than  the 
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fiat  of  a  lei^islature  of  another  state.  It  is  a 
principle  of  universal  application,  recognized 
in  all  clyilized  states,  that  the  statues  of  another 
state  have,  ex  proprto  vigore,  no  force  or  eflfect 
in  another.  The  enforcement  in  our  courts  of 
some  positive  law  or  regulation  of  another 
state  depends  upon  our  own  express  or  tacit 
consent.  The  consent  is  given  only  by  virtue 
of  the  adoption  of  the  doctrine  of  comity  as 
part  of  our  municipal  la^  That  doctrine  has 
many  limitations  and  qualifications,  and  gen- 
erally each  sovereignty  has  the  right  to  deter- 
mine for  itself  their  true  scope  and  extent. 
The  courts  of  this  state  are  open  to  all  suitors 
to  enforce  rights  of  action,  transitory  in  their 
nature,  recognized  by  the  common  law,  or 
founded  in  natural  justice,  and  whennolaw 
of  the  forum  or  an^  principle  of  public  policy 
interferes.  There  is»  however  a  large  class  of 
fereignlaws  and  statutes  which,  under  the  doc- 
trine of  comity,  have  no  forcf  in  this  jurisdic- 
tion. It  belongs  exclusively  to  each  sover- 
eignty to  determine  for  itself  whether  it  can 
enforce  a  foreign  law  without  at  the  same 
time,  neglecting  the  duty  that  it  owes  to  its 
own  citizens  or  subjects.  It  has  been  held, 
and  is  a  principle  universally  recognized,  that 
the  revenue  laws  of  one  country  have  no 
force  in  another.  The  exemption  laws  and 
laws  relating  to  married  women,  as  well  as  the 
local  statute  of  frauds*  and  statutes  authorizing 
distress  and  sale  for  nonpayment  of  rent,  are 
not  recognized  in  another  jurisdiction  under 
the  principles  of  comity.  Morgan  v.  NetiOe, 
74  Pa.  62;  Waldron  v.  Ritchings,  3  Daly,  288; 
Siegel  v.  Robinson,  56  Pa.  19, 93  Am.  Dec.  775; 
EeUy  V.  Davenport,  1  Browne  (Pa.)  231;  Ross 
V.  Wigg,  34  Hun,  192;  Lvdiow  v.  Van  Rens- 
selaer, 1  Johns.  95;  Skinner  v.  linker,  34 
Barb.  333.  It  is  well  understood,  also,  that  the 
statutes  of  one  slate  giving  a  right  of  action  to 
recover  a  penalty  have  no  force  in  another. 
Huntington  v.  Attrill,  146  U.  8.  657,  36  L.  ed. 
1123.  So,  also,  rights  of  action  arising  under 
foreign  bankrupt,  insolvent,  or  assignment  laws 
are  not  recognized  here  when  prejudicial  to  the 
interests  of  our  own  citizens,  Warner  v.  Jaff- 
ray,  96  N.  Y.  248,  48  Am.  Rep.  616;  Re  Waite, 
99  N.  Y.  433;  Barih  v.  Backus,  140  N.  Y.  230, 
23  L.  R.  A.  47;  Dovglass  v.  Pheniit  Ins.  Co. 
138  N.  Y.  209,  20  L.  R.  A.  118.  There  is  an 
other  class  of  cases  where  the  right  to  enforce 
the  foreign  statute  is  conditional  up>on  the  ex- 
istence of  a  law  substantially  similar  here. 
Wooden  v.  Western  N,  Y.  A  P.  R.  Co,  126  N. 
Y.  10,  13  L.  R.  A.  458.  Statutes  giving  a 
right  of  action  for  negligence  resulting  in  death 
belong  to  that  class.  Whiiford  ^.  Panama  R, 
Co,  23  N.  Y.  466.  There  are  many  other 
classes  of  foreign  statutes  affecting  public  and 
private  interests  which  courts  have  uniformly 
held  can  have  no  extraterritorial  force  or  effect. 
From  the  general  trend  of  judicial  decisions  in 
this  country,  and  the  consensus  of  authority 
on  the  question,  it  may  be  safely  asserted  that 
rights  of  action  such  as  are  set  forth  in  the 
complaint  in  this  action  are  not  enforceable  in 
another  jurisdiction  upon  any  obligations  of 
comity.  It  has  been  held  that  an  action  by  a 
New  York  creditor  of  a  corporation  organized 
under  the  manufacturing  act  of  this  state 
against  a  New  Jersey  trustee  in  the  courts  of 
that  state,  for  neglect  to  file  the  annual  report, 
34  L.  a  A. 


could  not  be  maintained.  The  opinions  of  the 
several  members  of  the  court  in  that  case  con- 
tain a  clear  and  interesting  discussion  of  the 
law  applicable  to  the  question.  Derriekson  ▼. 
Smith,  27  N.  J.  L.  166.  The  courts  of  Ma.<«a- 
chusetts  have  uniformly  refused  to  entertain 
actions  of  this  character,  either  upon  the 
ground  that  to  enforce  the  foreign  law  would 
be  injurious  to  its  own  citizens,  or  that  com- 
plete justice  could  not  be  administered  io  its 
courts  under  its  special  and  peculiar  provi- 
sions. Erickson  v.  Nesmtth.  svpra;  Kew 
Haven  Horse  Nail  Co,  v.  Linden  Spring  Co. 
142  Mass.  349;  Post^.  Toledo,  C.  £  8i,  L.  R, 
Co.  144  Mass.  341,  •59  Am.  Rep.  86;  Bank  of 
North  America  v.  Rindge,  154  Mass.  203,  13  L. 
R.  A.  66.  The  arguments  of  the  court  in  these 
cases  upon  which  the  conclusion  was  based  de- 
serve the  highest  respect,  and  it  is  worthy  of 
notice  that,  in  the  case  last  cited,  the  statute 
sought  to  be  enforced  was  the  identical  one 
now  under  consideration  in  the  case  at  bar. 

The  highest  court  of  Illinois  has  also  refused 
to  enforce  this  same  statute  and  provision  of 
the  Kansas  Constitution,  on  the  ground   that 
the  remedy  was  special,  and  must  be  pursued 
in  the  state  where  the  corporation  exists.   Fovy 
ler  V.  Lamson,  146  111.  472.     In  another  case 
( Toung  v.  FaneeU,  189  111.  326)  it  held  that  ii 
could  not  enforce  by  action  at  law  a  statute  of 
Oregon  for  the  collection  of  unpaid  snb0crip- 
tions,  for  the  reason  that  a  complete  settlement 
of  the  controversy  required   a  bill  in  equity, 
where  all  the  parties  interested  were  before  the 
court,  so  that  complete  justice  could  be  meted 
out  to  all,  and  conflicting  righta  and  eqaitiea 
finallv  adjusted.     Patterson  v.  Lynde,  112  III. 
196;  Id.   106  U.  8.  519,  27  L.  ed.  265.     By  the 
Constitution  and  laws  of  Michigan,  stockhold- 
ers of  corporations  of  that  state  are  individually 
liable  for  certain  debts  to  be  enforced   by  ac- 
tion of  assumpsit;  and  the  highest  court  of 
Wisconsin  has  held  that  the  remedy  wasexclu 
si  ve;  that  the  corporation  itself  was  a  necessary 
party;  snd  that  the  liability  could  be  enfm-ced 
onlyin  the  courts  of  Michigan.     May  ▼.  Black. 
77  Wis.  101.     It  has  been  also  held,  after  ex- 
haustive consideration,  that  a  creditor  of  an 
Ohio  corporation  could  not  enforce  the  statu- 
tory liability  of  a  stockholder  in  the  courts  of 
West  Virginia.     Nimicky.  Mingo  Iron  HV^/l« 
Co,    25    W.   Va.  184.     There  are    numerous, 
other  decisions  in  the  state  and  Federal  cour'4 
that  hold,  in  effect,  either  that  such  a  liability 
cannot  be  enforced  at  all  beyond  the  local  ju- 
risdiction, or  that  such  an  action  must  t>e  is 
equity  after  all  remedies  against  the  corpora- 
tion have  been  exhausted,  and  that,  too,  in  the 
state  where  the  stockholder  is  sought  to  be 
charged;  or,  at  least,  the  bill  must  sbow  upon 
its  face  by  proper  allegations  that  such  a  pro- 
ceeding was  im|)os$ible  or  that  all  the  corporate 
assets  have  been  applied  to  the  payment  of  ibe 
claims  of  creditors.     Terry  v.  AtW**.  101  U.  S. 
216,  25  L.  ed.  864;  National  Tube    Works  f'o. 
V.  Ballou,  146  U.  S.  517.  36  L.  ed    1070:  Poll- 
ard V.  Bailey,  87  U.  S.  20  Wall.  520.  22  L   ed. 
376:  Fourth  Nat.  Bank  v.  FrancMyn,  120  V. 
S.  747,  30  L.  ed.  825;  Peck  v.  MiHer,  39  Mich. 
594;    BarHck  v.    Qifford,   47  Ohio  St    191; 
Alien  V.  WaUh,  25  Minn.  54H:  Smith  v.  Hueka- 
bee,  53  Ala.  191.  The  decisions  of  our  own  courts 
are  also  to  the  effect  that  special  remedies  pro- 
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Tided  by  foreign  laws  to  enforce  the  liability 
of  stockboldera  in  foreign  corporations  must 
be  applied  by  the  courts  of  the  state  in  the  lo- 
cal jurisdiction,  and  where  the  corporation  is 
domiciled.  Lowry  v.  Inman^  46  N.  Y.  119; 
C/tristmien  v.  Eno,  106  N.  T.  97, 60  Am.  Rep. 
4^;  Barnen  v.  Wheaton,  80  Hun,  8.  TLe 
statutes  in  these  cases  were,  it  is  true,  different 
in  some  respects  from  that  now  under  consid- 
eration; but  when  these  cases  are  read  with 
some  of  our  more  recent  decisions  as  to  the 
mode  of  enforcing  the  liability  of  stockholders 
in  our  own  corporations,  it  becomes  at  once 
apparent  that  they  apply  to  the  statute  in  ques- 
tion. National  bank  v.  Dillingham,  147  N. 
Y.  608. 

The  objection  to  this  action  does  not  rest 
upon  the  principle  that  the  plaintiff  is  seeking 
to  enforce  a  statute  for  the  recovery  of  a  pen- 
alty, since  the  liability  is  not  penal  in  any  in- 
ternational sense,  but  arises  upon  the  statute 
as  an  implied  obligation  which  the  defendant 
assumed  when  he  purchased  his  stock.  Cheh- 
ran  v.  Wteehers,  119  N.  Y.  899.  7  L  It  A. 
553:  Flash  ▼.  Conn,  109  U.  S.  871,  27  L.  cd. 
966;  Biehmond  t.  Irons,  121 U.  S.  27,  80  L.  ed. 
864.  The  case  involves  questions  which  open 
a  broad  field  for  investigation.  It  would  take 
much  time  and  labor  to  explore  it  thoroughly. 
It  would,  perhaps,  be  impossible  to  state  the 
principle  upon  which  the  decision  should  rest 
without  apparently  coming  in  conflict  with 
some  of  the  numerous  cases  on  the  subject  at 
some  point.  The  great  weight  of  authority', 
as  will  be  seen,  is  against  tbe  right  to  maintam 
such  an  action.  Sometimes  the  decision  is 
put  upon  one  ground,  and  sometimes  upon  an- 
other, but  it  is  to  be  noticed  that  the  party  seek- 
ing to  enforce  such  a  statute  in  a  foreign  juris- 
diction has  been  quite  uniformly  defeated. 
The  statute  in  question,  while  creating  a  cer- 
tain liability  on  the  part  of  a  stockholder  to  a 
creditor  of  a  corporation,  at  the  same  time 
gives  to  the  former  certain  rights  as  against  his 
fellow  stockholders  for  contribution.   It  should 


be  administered  in  such  a  way  as  to  secure  tbe 
rights  of  all  in  the  same  action.  This  is  the 
interpretation  which  we  have  given  to  our  own 
statutes  enacted  for  a  similar  purpose.  It  ia 
clear  that  this  cannot  be  done  in  this  action, 
since  the  theory  of  tbe  plaintiff  is  that  tbe  de- 
fendant is  liable  in  successive  actions  at  law  by 
creditors,  suing  separately,  until  be  has  paid  a 
sum  equal  to  his  stock,  and  then  he  must  resort 
to  some  other  jurisdiction  for  contribution. 
This  would  be  most  unjust  and  oppressive,  and 
it  is  safe  to  say  that  no  well  considered  case 
can  be  found  that  sanctions  such  a  principle. 

While  this  is  not  an  action  for  a  penalty  yet 
we  tbink  that  it  belongs  to  a  class  of  cases  in 
which  there  is  no  obligation,  under  any  well- 
recognized  principle  of  the  law  of  comity,  to 
enforce  a  claim  founded  upon  such  a  statute. 
Moreover,  tbe  rigbt  asserted  and  the  remedy^ 
provided  are  of  such  a  nature  that  they  cannot 
t)e  given  any  practical  effect  here  without  in- 
justice to  our  own  citizens.  We  are  virtually 
asked  to  ignore  our  own  rules  of  constructioik 
and  methods  of  procedure  in  order  to  compel 
the  defendant  to  pay  to  foreign  creditors  a  sum 
equal  to  his  holdings  of  stock,  without  any 
power  to  inquire  into  the  necessify  for  it  b^  an 
accounting  or  to  secure  to  him  any  recourse 
against  others  equally  liable.  When  the  courta 
of  this  state  are  asked  to  administer  the  statutea 
of  Kansas,  and  we  can  see  that  the  case  is  sur- 
roundied  with  such  complications  and  the  cir- 
cumstances are  such  tbat  it  cannot  be  done 
without  injustice  to  our  own  citizens,  or  that 
it  will  be  Impossible  to  do  full  and  complete 
justice  to  all  the  parties  in  interest,  it  is  rea^ 
sonable  and  just  to  decline  to  administer  them 
at  alL 

The  judgment  of  tlie  Oeneral  and  ^eiat 
Terms  should  be  reversed,  with  costs  in  all  courts^ 
and  tbe  demurrer  sustained,  with  leave  to  the 
plaintiff  to  amend  the  complaint  on  payment 
of  costs. 

All  concur. 


INDIANA  SUPREME  COURT. 


PITTSBURGH,  CINCINNATI,  CHICAGO,  1 
&  ST.  LOUIS  RAILROAD  COMPANY, 
Appt., 

9. 

George  REDDING. 
(140  Ind.  IQL) 

1«  Trainmen  are  not  irnilty  of  wilfol 
or  wanton  negrlect  of  daty  In  falllDg  to 
stop  a  freiffbc  train  runninfir  on  a  sharp  up- 
irrade  at  a  speed  of  8  miles  an  hour,  to  remove  a 
boy  eifirbt  years  and  five  montbsold,  wboln  vlo- 
latfoD  of  the  statutes  as  well  as  uf  the  orders 
of  tbe  engineer  caofrbt  hold  of  and  hunfir  to  one 
of  the  cars  in  tbe  moving  train,~especla]ly  where 
it  does  not  appear  tbat  tbe  train  could  be  safely 
stopped  at  that  place. 


2*  A  long^hand  mannflcrlpt  of  aOeged  erW 
denoe  cannot  be  regarded  as  a  bilt  of  ezoeptloQa 
oo  appeal. 

(February  27, 189S.) 

APPEAL  by  defendant  from  a  judgment  of 
tbe  Circuit  Court  for  Delaware  County  in 
favor  of  plaintiff  in  an  action  brought  to  re- 
cover damages  for  personal  injuries  alleged  to 
have  resulted  from  defendant's  negligence. 
Rfvemed. 

Tbe  facts  are  stated  in  tbe  opinion. 

Messrs.  Barchenai  A  Rupe  for  appel- 
lant. 

Messrs.  J.  M.  Morria  and  Brown  A 
Bronvn  for  appellee. 


Nora.— For  cases  somewhat  akin  to  tbe  above, 
see  Planz  v.  Boston  &  A.B.  Ck).  (Mass.)  17  L.  R.  A.  8S5; 
Farber  v.  Missonri  P.  R.  Co.  (Mo.)  20  L.  B.  A.  360; 
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Smith  V.  Louisville  &N.  R.  Go.  (Ky.)  2S  L.  R.  A 
7%  and  Houston,  C.  A.  &  N.  B.  Co.  v.  Boiling  (Ark.) 
27L.R.A.190. 
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IllBIAKA  SUFBEMB  OOUBT. 


Howardt  J.,  delivered  the  opinion  of  the 
«court: 

From  the  special  verdict  in  this  case  it  ap- 
pears that  on  tbe  25tb  day  of  September,  1891, 
tbe  appellant  company  ran  a  train  of  cars,  in  a 
southeasterly  direction,  tbroufirh  the    city  of 
New  Castle,  tbe  train  consisting  of  a  locomo- 
tive engine,  tender,  tweDtyseveo  loaded  box 
<;ars,  and  a  caboose.    It  was  a  tbrougb  freight, 
passing  tbrougb  the  town  between  4  and  5 
o'clock  in  tbe  afternoon,  and  without  making 
any  stop  at  tbe  depot.    Tbe  appellee  was  at  tbe 
time  eight  years  and  five  months  old,  and 
lived  in  tbe  town,  with  his  father  and  mother. 
The  fatber  was  on  tbis  day  engaged  at  work  as 
a  carpenter   at  a  point   several  miles  distant 
from  the  town.    The  boy  bad  been  at  school 
during  the  day,  and  returned  borne  after  dis- 
missal of  scbool,  about    balf-past  8  o'clock. 
About  4  o'clock,  bis  motber,  who  was  engaged 
at  ber  trade  as  seamstress,  permitted  bim  to 
go  out  and  ride  upon  a  wa^on  for  a  distance 
•of  a  square  and  a  half,  with  directions  to  Ibcn 
return  home.    Instead  of  returning  as  directed, 
appellee  wandered  on  for  some  squares,  until 
he  crossed  to  tbe  south  side  of  tbe  railroad 
track,  wbere  he   stood  as  said  freight  train 
-came  along.    As  tbe  engine  approached  and 
passed  tbe  place  wbere  appellee  stood,  tbe  en- 
gineer noticed  bim,  and    said    to  him,  ''Go 
away  from  there."    The  special  verdict  then 
continues:  "Tbat  the  plaintiff,  Qeorge  Red- 
-ding,  then  went  to  a  point  about  20  feet  east  of 
the  east  side  of  Byer  street,  on  the  south  side 
-of  the  track;  and,  as  the  fourth  or  fifth  car  of 
«aid  train  to  the  rear  of  tbe  engine  passed  him, 
he  seized  hold  of  an  iron  attncbed  on  the  side 
near  the  end  of  said  car,  and  diew  himself  up, 
and  rested  bis  rigbt  knee  on  an  iron  loop  or 
half  ring  attached  to  the  sill  of  tbe  car,  and 
his  left  foot  on  tbe  lid  of  tbe  grease  box  of  tbe 
Iruck,  in  which  position  he  rode  on  said  car 
A  distance  of  800  feet.     At  tbe  time  the  plain- 
tiff so  seized  hold  of  said  car  the  said  train 
was  running  at  a  speed  of  8  miles  an  hour 
and  on  a  sharp  up  grade.    That  at  the  time 
the  plaintiff  so  seized  hold  and  bung  upon 
«ald  car  tbe  fireman  of  said  freight  train.  James 
K.  Muckridge,  was  standing  witbin  8  feet  and 
in  touching  distance  of  tbe  engineer,  and  saw 
plaintiff  get  upon  said  car  and  saw  bim  hang- 
ing  thereon,  and  ride  t hereon   to  the  place 
where  be  fell  off,  and  could  easily  have  called 
the  attention  of  the  engineer  to  the  situation 
and  condition  of  tbe  plaintiff.     And  during 
tbe  time  that  the  plaintiff  was  so  upon  said 
car,  the  said  Muckridge  made  backward  and 
forward  motions  with  bis  rigbt  arm  and  band 
toward  and  at  the  plaintiff,  which  frightened 
and  caused  the  plaintiff  to  jump  off  the  car, 
and  whilst  tbe  car  was  so  in  motion  as  afore- 
said: and  in  alighting  tbe    plaintiff  fell    un- 
•der  said  car,  with  bis  left  leg  across  the  rail  of 
said  railroad,  and  the  car  wheels  passed  over 
it,  and  so  crushed  and  mutilated  it  as  to  leave 
it  hanging  together  with  tbe  shreds  of  flesh 
and  tbe  sinews.     That  amputation  was  made 
necedsary,  and  soon  thereafter,  on  said   day, 
had.    That  said  train  could  have  been  easily 
stopped  within  a  distance  of  four  or  five  car 
lengths  before  reaching  the  point  of  the  acci- 
dent, after  tbe  plaintiff  was  seen  upon  said 
train  by  said  Muckridge.    That  the  average 
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length  of  the  cars  of  said  train  was  88  or  84 
feet.  That  as  soon  aa  said  Muckridge  saw 
tbe  accident  he  made  the  remark  to  the  engin- 
eer, standing  at  his  side,  *  We  have  got  him,* 
or  '  We  have  killed  bim.'  That  no  effort  was 
made  to  stop  or  check  the  speed  of  said  tniin 
whilst  tbe  plaintiff  was  so  hanging  npon  said 
car.  That  at  the  time  the  plaintiff  got  upon 
said  car  he  did  not  fully  realize  or  appreciate 
tbe  danger  or  peril  of  bis  act." 

We  do  not  think  that  ibis  verdict  finds  facti 
sufiScient  to  entitle  appellee  to  judgment.    Ii 
first  appears  that  he  was  a  trespasser  upon  ap- 
pellant s  train;  not  a  technical  trespasser  sim- 
ply, but  a  trespasser  in  direct  violation  of  ibe 
order  of  the  engineer,  who  saw  bim  atandiog 
near  tbe  moving  train,  and  said  to   him  ia 
warning,   "  Go  away  from  there."     He  wm 
also  on  tbe  train  in  disobedience  to  his  moth- 
er's command,  since  she  told  hioQ  to  return 
home  after  bis  ride  upon  the  wagon      ilia 
climbing  upon  a  moving  car  was,  moreover, a 
misdemeanor  under  the  statutes  fif  the  state. 
Rev.  Stat.  1894,  §  2290  (Rev.  Stat.  1881,  §  2169). 
This  is  not  like  the  case  of  Louisvilfe,  N.  A.  i 
C,  R.  Co.  V.  Sean,  11  Ind.  App.  654,  where  a 
boy  nearly  eight  years  of  age,  playing  upon 
the  street,  slipped,  and  without  fault  on  bis 
part  was  accidentally  thrown  upon  the  track, 
wbere  he  was  run  over,  and  his  legs  takea 
off  by  a  passing  train.    The  only  question  for 
decision  in  tbe  case  at  har,  taking  into  consid- 
eration the  tender  years  of  tbe  ap|K.*11ee.  and 
the  fact  that  he  did  not  realize  or  appreciate 
tbe  danger  and  peril  of  his  act, is  whether  tbe  ap- 
pellant was  or  was  not  guilty  of  wilful  or  wan- 
ton neglect  of  duty  in  not  stopping  the  train  and 
removing  the  boy,  when  his  d  meer  was  dis- 
covered.    In   Oincinnnti,  H.  dk  1),  R.  Co  v. 
Kassen,  49  Ohio  St  230,  16  L.  R  A.  674,  a 
passenger  fell  off  tbe  rear  of  one  train,  and  lay 
stunned  upon  the  track,  when  a  train  follow- 
ing in  an  hour  afterwards  ran  over  and  killed 
him.     Tbe  employees  of  the  first  train,  though 
informed  that  the  man  had  fallen  off,  refused 
to  stop  tbe  train,  and  take  him  up,  or  give  no- 
tice to  the  crew  of  the  following  train  so  that 
they  might  not  injure  bim;  and  for  such  wil- 
ful and  inexcusable  neglect  of  duty  and  dis- 
regard of  tbe  dictates  of  our  common  human- 
ity tbe  company  was  rightly  held  answerable 
in  damages,    fn  the  case  before  us.  however, 
it  does  not  appear  from  tbe  facts  found  that 
tbe  boy  was  necessarily  in  danger.    He  bad 
climbed  upon  the  train,  apparently  at   tbe 
same  place  provided  for  tbe  use  of  employees 
in  mounting  the  cars;  and  to  the  fireman,  who 
saw  bim  there,  it  may  not  have  seemed  so 
dangerous  a  situation  as  in  fact  it  was.    Tbe 
fireman  and  tbe  engineer,  both  of  whom  ap- 
parently knew  of   the  presence  of  tbe  boy 
clinging  to  tbe  box  cfir,  may  have  thought 
that,  as  be  had  got  there  while  the  train  was 
in  motion,  he  might  hold  on  there  in  safely, 
or  that  be  might  jump  off  wrh  even  greater 
ease  and  safety  than  he  had  jumi^ed  on.    At 
least  it  does  not  seem  clearly  a  case  of  crimi- 
nal carelessness  on  the  part  of  tbe  train  em- 
ployees to  have  continued  the  train  in  motioa 
on  the  **  sharp  up  grade  "on  which  it  was 
then  moving.    It  was  not  a  suitable  place  to 
stop  a  loaded  freight  train.    Besides,  it  m^y 
have  been  dangerous  to  do  so.    The  verdict 
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««bow8  that  the  tiain  could  have  heen  stopped 
liD  a  few  car  leDgtbs,  but  it  does  not  find  that 
-this  might  eafely  be  done.    A  passeuger  train 
— ^aa  in  the  Ohio  case  which  we  ha?e  cited — 
might  be  closely  following  this  freight,  and, 
for  all  that  appears,  up  this  same  steep  srade. 
If  that  were  so,  the  stopping  of  the  freight 
nrain  might  be  attended  with  great  danger  to 
passengers  and  to  the  crews  of  both  trains. 
4  In  addition,  it  is  not  clear  that  the  stopping 
'  of  the  train  misht  not  have  Jerked  the  boy  off 
«ven  more  auickly  than  he  lumped  off  him- 
self.   It  is  found  in  the  verdict  that  the  for- 
ward and  backward  moMon  of  the  fireman's 
armfnchtened  the  appellee,  so  that  he  Jumped 
•off.    Tnis,  we  think,  must  be  regarded  as  a 
dnere  cooclusion.  Appellee  was  not  frightened 
by  the  warning  of  the  engineer,  when  told  to 
lEeep  away   from   the    moving    train.     His 
mounting  the  train  seems,  at  least,  as  danger- 
•ous  an  act  as  was  the  dismounting.    The  ac- 
tion in  the  last  case  may  have  been  due  quite 
•:a8  much  to  the  boy's  own  consciousness  of 
wrongdoing  as  to  any  fear  caused  by  the  mo- 
tions of  the  fireman's  arm.    The  motions,  be- 
-aides,  may   have   been  by  way  of  caution 
-quite  as   much  as  threat.    They  may  have 
meant  "hold  on  tight"  quite  as  well  as  "  Jump 
•off."    Appellee,  notwithstanding  bis   tender 
jears.  was  unquestionably  quick,  active^  and 
oinusually  daring.    The  trainmen,  accustomed 
themselves  to  take  auch  risks  as  the  boy  was 
taking,  may  have  honestly  believed  him  to  be 
in  DO  great  danger.     He  was  a  wrongdoer,  and 
rit  is  not  clear  that  they  were  guilty  of  wilfully 
injuring  him.    If  the  facts  are  correctly  found 
by  the  jury,  wedo  not  think  the  company  is  Il- 
ia hie.  See  FlanM  ▼.  Boston  dtA.B.Co.  157  Mass. 
-877.  17  L.  K.  A.  835. 

Both  appellant  and   appellee  refer  to  the 
•eyidence  in  discussing  the   verdict,  but  the 
^evidence  is  not  in  the  record.    The  clerk  does 
not  show  that  a  bill  of  exceptions  containing 
'the  evidence  was  ever  filed  in  his  office.    It  is 
perhaps  shown  that  a  longhand  manuscript  of 
alleged  evidence  was  filed  in  the  derk's  office. 
Bui  the  longhand  manuscript  is  not  a  bill  of 
•exceptions.   It  should,  after  filing  in  the  clerk's 
•ofiQce,  be  embodied  in  a  bill  of  exceptions; 
4ind    this    bill    of  exceptions,  with  the  long- 
hand manuscript  so  embodied  therein,  should, 
after   having  been  presented  to  and  signed 
by    the  judge,    within    the   time   given,  be 
filed  in  the  clerk's  office.    All  this,  besides, 
should  appear  from  the  record,  and  over  the 
-certiticate  and  seal  of  the  clerk.    We  need 
not,   perhaps,  presume  that  a  court   stenog- 
rapher knows  now  to  make  up  a  bill  of  ex- 
-ceptions.    It  is  not  bis  duty  to  do  this.     He 
is  sworn  simply  to'  take  down  and  transcribe 
tbe  evidence,  rulings,  etc.    However  this  may 
be,  jt  is  the  duty  of  the  appellant  to  bring  a 
<;orrect  record  to  this  court;  and  our  decisions 
'Cannot  be  made  up  from  an  examination  of 
f>aper8  which  form  no  part  of  the  record.  We 
-are  of  opinion  that  in  this  case  Justice  may 
•more  certainly  be  attained  by  granting  a  new 
trial  than  in  any  other  way. 

The  judgment  is  tfterrfors  reversed,  with  in- 
structions to  grant  a  new  trial. 

Monks*  J.,  took  no  part  in  the  decision  of 
^hiscase. 
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Catherine  DA17TZER  a  al.,  Appti,^ 

INDIANAPOLIS      UNION      RAILWAY 

COMPANY 

141  Ind.  eou 

1«  A  eonatiiatloiial  liight  to  a  romedy 
Ibr  I^Juryto  property  does*noi  include  the 
rlirbt  to  recover  for  an  injury  not  different  in 
kind  but  only  in  decree  from  that  suffered  by 
tbe  oommunity  in  general  Trom  the  vacation  of 
a  remote  |Mrt  of  a  street,  though  it  causes  depre- 
oiatioQ  in  the  value  of  property,  but  leaves  ainple 
means  of  aooess  thereto. 

8.  Deproetatlon  in  thOTalve  of  property 
by  tho  added  ineoBTontonee  of  aooeee 

thereto  oonsequent  on  tbe  vacation  of  a  part  of  a 
street  at  a  pomt  some  distance  therefrom  Is  an 
injury  not  different  in  kind,  but  only  in  degree, 
from  that  suffered  by  tbe  community  in  general, 
and  will  not  sustain  a  right  of  action  for  dam- 
ages. 

8*  Whether  a  legal  Injury  ie  pleaded  by 

aUegiog  tbe  vacation  of  a  part  of  a  street  at 
some  distance  from  one*s  property  la  a  questloo 
of  law  for  tbe  court,  and  not  a  question  for  the 
jury, 

OfeCobe, /.,  dlMen(a.) 

(Decemt)er  0, 18MJ 

APPEAL  by  plaintiffs  from  a  judgment  of 
the  Circuit  Court  for  Marion  County  in 
favor  of  defendant  in  an  action  brought  to  re- 
cover damages  for  alleged  wrongful  interfer- 
ence with  a  street  which  was  one  of  the  means 
of  access  to  plaintiff's  property.     Affltmed, 

The  facts  are  stated  in  the  opinion. 

Messrs,  ClM'pool  St  Claypool»  W.  A. 
Ketehanit  Dnneaa  St  Smitht  and  A. 
Seidenstieker  for  appellants. 

Messrs.  Baker  St  Daniels  and  F.  Winter 
for  appellee. 


'» J.,  delivered  the  opinion  of  the 
court: 

Formerly,  the  appellee's  station  for  the  re- 
ception and  discharge  of  passengers  for  all  of 
the  rNilways  entering  the  city  of  Indianapolis 
wa^  bounded  on  the  north  by  LooiMana  street, 
on  tbe  east  by  Meridian  street,  on  the  sooth  by 
McNabb  street,  and  on  the  west  by  Illinou 
street.  McNabb  street  extended  but  to  the  in- 
tersections of  Meridian  and  Ulinoia  streets. 
One  square  south  of  McNabb  street,  and  par- 
allel with  that  street,  was  and  is  tiouth  street, 
extending  east  and  west,  and  connecting  with 
numerous  streets  of  said  city  running  north 
and  south.  Between  McNabb  and  South 
streets,  about  midway,  and  on  the  west  side 
of  Illinois  street,  were,  and  ever  since  have 
been,  the  lots  of  tbe  appellants,  upon  which 
was  erected  and  maintained  a  public  hotel.  At 
that  time  Illicois  street  extended  for  miles 
north  and  south  of  appellants'  property,  which 
abutted  upon  it,  and  was  free  to  public  travel 
upon  its  surface,  excepting  as  the  appellee's 
railway  tracks  crossed  the  same.  Beneath  the 
surface  of  said  Illinois  street,  and  under  said 

Non.— As  to  damaflres  to  abutting  owner  by  va- 
cation of  biff b  way,  see  note  to  People.  Hart,  y. 
,  Marin  County  (Cal.)  26  L.  K.  A.  662;  also  CbioaffO  V» 
I  Buroky  aU.)2»L.B.  A.  ttOL 
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Taflway  tracks,  had  been  ooDstructed  and  used 
atuDoel  for  public  travel  betweeu  Georgia  street 
(the  second  street  north  of  said  station)  and 
said  South  street  These  conditions  existing 
ia  June,  1886,  the  common  council  of  said  city 
vacated  that  part  of  Illinois  street  be^nningSO 
feet  south  of  the  north  line  of  Louisiana  street 
(the  first  street  north  of  said  station),  and  ex- 
tending south  for  the  distance  of  210  feet,  and 
also  vacated  a  portion  of  McNabb  street,  that 
is  to  sav,  a  strip  35  feet. in  width  off  of  the 
Dortti  side  of  said  street.  Soon  after  so  vacat- 
ing said  streets,  the  appellee  tore  down  its  sta- 
tion house  and  built  anew,  extending  its  car 
sheds  and  buildings  over  that  part  of  Illinois 
street  so  vacated,  and  inclosing  that  part  of 
said  street,  and  guarding  the  former  north  line 
of  McNabb  street,  with  iron  fences,  and  along 
the  vacated  portion  of  McNabb  street,  to 
within  1  foot  of  the  center  of  said  street,  it  con- 
structed a  grade  above  the  old  grade  of  the 
street,  and  placed  thereon  two  railway  tracks. 
The  north  line  of  the  appellants'  property  is 
96  feet  south  of  any  of  the  obstructions  as 
added  to  Illinois  street,  and  the  south  line 
thereof  is  156  feet  from  any  of  such  obstruc- 
tions. The  walls  guarding  the  southern  en- 
trance to  said  tunnel  occupy  such  part  of  Illi- 
nois street  that  on  the  west  thereof  there  is  a 
street  bed  of  10  feet  to  the  sidewalk  curb,  on 
the  east  there  is  a  street  bed  of  10  feet  to  the 
sidewalk  curb,  and  on  the  north  there  is  a 
street  bed  of  28  feet  bet  weep  the  coping  and 
the  center  line  of  McNabh  street,  thus  leaving  a 
passageway  around  the  sides  and  ends  of  said 
tunnM.  Since  so  closing  Illinois  street,  the 
premises  of  appellants  can  be  reached  from 
the  southern  part  of  the  city  by  the  same  streets 
and  courses  that  formerly  existed,  and  froo)  the 
northern  part  of  the  city  by  the  ways  which 
existed  formerly,  excepting  by  the  surface  of 
Dlinois  street  over  said  distance  of  210  feet  so 
vacated,  and  excepting  that  part  of  McNabb 
street  so  vacated.  The  appellant's  property 
and  the  block  in  which  it  is  situated  are  acces- 
sible from  points  on  Illinois  street  north  of  the 
union  station  through  said  tunnel,  or  by  cross 
streets,  to  Meridian  street,  thence  south  on  Me- 
ridian street  to  McNabb  street  or  South  street, 
and  thence  west  to  Illinois  street,  south  of  the 
vacated  portion  thereof.  The  chaqges  occa- 
sioned by  vacating  the  streets  named  have 
required  persons  who  might  desire  to  reach  the 
property  of  the  appellants  from  North  Illinois 
street,  or  in  passing  from  said  property  to 
North  Illinois  street,  to  travel  the  more  incon- 
venient route  through  the  tunnel,  or  the  more 
circuitous  route  by  the  way  of  Meridian  and 
McNabb  or  South  streets,  and  in  traveling  Mc- 
Nabb street  to  be  limited  to  the  south  sidewalk, 
or  to  the  street  bed  narrowed  to  25  feet.  The 
appellants,  making  these  altered  conditions  the 
basis  of  their  claim  for  damages,  sued  the  ap- 
pellee in  the  circuit  court,  and  alleged  a  depre- 
ciation of  the  value  of  their  property  and  prop- 
erty rights  in  the  sum  of  $30,000,  and  that  in 
the  proceedings  for  said  vacation  no  damages 
had  been  assessed  or  tendered.  The  lower 
court  sustained  a  demurrer  to  the  several  par- 
agraphs of  complaint,  and  that  ruling  is  here 
assigned  as  error. 

Under  the  Bill  of  Rights  in  the  Constitution 
of  Indiana  (Rev.  Stat.  iSl ,  §  67 ;  Rev.  Stat.  1804, 
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§  57),  which  ffiiarautees  that  "every  man  for 
injury  done  him  in  his  .  .  .  property  .  .  . 
shall  have  remedy  by  due  course  of  law,"*  and 
under  the  common  law,  the  appellants  insist 
upon  a  right  of  recovery.    Though  the  ob- 
structions complained  of  are  remote  from  the 
lines  of  their  property  and  do  not  encroacb 
upon  the  street  immediately  in  front  of  tbeii 
property,  and  while  they  have  ways  of  ingress 
and  egress  to  and  from  their  building  and  lots 
to  and  from  the  same  directions  formerly  ex 
isting,  it  is  contended  that  the  appellants,  by 
virtue  of  their  ownership  of  said  property ; 
have  a  property  right  in  the  streets  at  the 
points  of  obstruction;  that  the  right  tousetbf 
streets  for  access  to  their  building  and  lots  is  a 
propertv  right  not  confined  to  the  immediate 
front  of  their  lots,  and  not  dependent  upon  ao 
ownership  of  the  fee  in  the  street  in  front  of, 
or  remote  from,  their  lots;  and  that   any  de 
struction  or  impairment  of  that  right  is  an  id 
jury    for  which  they  have  a  remedy.    The 
appellee  concedes  that  under  said  constitutional 
guaranty,  and  under  the  common  law,  even  in 
the  absence  of  that  guaranty,  there  is  a  remedj 
for  an  injury  to  one's  property.     It  is  cod- 
ceded,  also,  that  the  appellants  held,  in  addi- 
tion to  their  property  in  the  soil  of  their  lots,  a. 
property  right  in  the  street, — that  is  to  sav,  the 
apiendant  right  of  access,  or  esaemeut of  ac 
cess,  in  front  of  their  lots:  but  it  is  maintained 
that  under  the  facts  in  this  case  no  legal  injury 
exists,  no  property  right  of  the  appellants  ba» 
been  invaded,  and,  if  any  injury  has  beeosuf 
fereditis  damjium  absque  injuria.    At  least 
two  cases  in  this  state  have  defined  the  extent 
of  that  appendant  property  right  of  access   la 
Haynes  v.  Thomas,  7  Ind.  88,  it  is  said:  'These 
decisions  establish  the  principle  that  hesidea 
the  right  of  way  which  the  public  has  of  pasa 
age  over  a  street  in  a  town  or  city,  there  is  a 
private  right  which  passes  to  the  purchaser  of 
a  lot  upon  the  street,  and  as  appurtenant  to  it, 
which  he  holds  by  implied  covenant  that  the 
street  in  front  of  his  lot  shall  forever  be  kept 
open  to  its  full  width."    In  the  case  of  TaU  v. 
0?iio  ifb  M.  B.  Co.  7  Ind.  470,  the  court  quotes 
the  above  passage  from  the  case  of  Haynn  v. 
Thomas,  and  says,  in  application  of  tbe  prin- 
ciple to  the  facts  of  the  case,  that  '*the  person, 
whether  natural  or  artificial,  causing  tbe  ob- 
struction, is  liable  to  the  owners  of  the  adjoining 
lots  for  the  injury.    It  is  thus  carefully  limited 
to  those  owning  lots  fronting  on   the  street  at 
the  point  of  obstruction.    That  is  the  case 
made  in  the  record.    Such  owners  only  seem 
to  sustain  special  injury.**    These  cases,  and 
probably  others  in  this  state,  hold  that  this 
propertv  right  cannot  be  taken  or  obstructed, 
even  with  legislative  sanction.     We  think  we 
may  safely  aasert,  however,  that  the  obstruc- 
tion of  the  easement  of  access  need  not  always 
be  upon  the  immediate  front  of  the  lot  wbo>e 
owner  is  affected,   but  that  if  ihe  obstru(> 
tion,   though  remote,  renders  access  to  sucb 
lot  impossible,  or  impairs  it  in  a  substantial 
manner,   at  the  point  where   it   abuts  upon 
the    street,    the    property    right    of  the  lot 
owner  is  invaded  ana  he  may  recover.    To 
illustrate    this  proposition,  if  a  street  were 
fully  obstructed  on  either  side  of  one's  lot,  «> 
that  the  lines  of  the  lot  could  not  be  reached, 
access  would  be  denied  to  the  lotowner,  thoogi^ 
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the  street  in  front  of  bis  lot  bad  upon  it  no  ob- 
structions.    The  property  rights  of  the  lot- 
owner,  as  agalDSt  the  public,  are  coterminous 
with  the   lines  of  his  lot,  but  that  property 
right  may  be  obstructed,  and  its  uses  aefeated, 
by  cutting  off  ingress  and  egress  to  and  from 
such  lines  from  points  upon  the  street  beyond 
such  lines.     In  such  case  there  should  be,  and 
is,  a  remedy.    This  conclusion  is  held  in  the 
case  of  Penntyltania  Co.  v.  StanUu,  10  Ind. 
App.  421 .  where  the  remote  obstruction  of  an 
alley  created  a  eul  de  aac  which  it  was  neces- 
sary to  enter  to  gain  access  to  the  plaintiff's 
abutting   lot,  but  from  which  there  was  no 
exit.     The  holding  of  the  case  cited  finds  sup- 
port from  the  rule  as  to  the  character  of  inter- 
est of  the  lotowner  in  the  street,  as  stated  in 
Indiana,  B,  db  W.  R.  Co,  v.  Eberle,  110  Ind. 
543,  50  Am.  Rep.  225.     And  see  Buhl  y.  Fin^ 
Street  Union  Depot  Co.  98  Mich.  59ft-606.  28 
L.  IL  A.  892.    Indianapolis  v.  Kingtbury,  101 
Ind.  200»  51  Am.  Hep.  749,  is  cited  by  appel- 
lants as  enlarging  the  property  rights  of  a  lot- 
owner  in  the  street  beyond  that  stated  by  us, 
and  as  carrying  it  throughout  the  length  oY  the 
street.     In  that  case  it  was  held  that  where 
one  dedicates  a  street  as  part  of  an  addition  to 
a  city,  and  sells  a  lot  with  reference  to  such 
street,  his  grantee  takes,   by  implied  grant, 
such  an  interest  in  the  street  so  dedicated  as 
that  said  grantor  could  not  vacate  the  street, 
aud  thereby  defeat  that  implied  grant.    No 
question  is  there  made  as  to  the  rights  of  the 
public  in  such  street,  nor  as  to  municipal  con- 
trol as  against  such  grantee.    Tbe  importance 
of  a  distinction  between  the  two  cases  is  mani- 
fested when  we  suggest  that  the  appellants 
could  not  be  reasonably  held  to  possess  prop- 
erty rights  in  Dlinois  street  3  miles  north  of  the 
union  station,  the  obstruction  of  which  would 
entitle  them  to  damages;  nor  could  it  be  said 
that  they  mi^ht  defeat,  at  that  distant  point, 
the  construction  of  a  viaduct,  a  tunnel,  or  an 
elevated  railway,  as  an  impairment  of  this 
easement.     There  is,  however,  this  limitation 
upon  everv  right  of  action  of  this  class:  that 
the  plaintiif  must  suffer  an  injury  different  in 
kind,  and  not  simply  in  degree,  from  that  suf- 
fered by  the  community  in  general.     Decker  v, 
EcanetilU,  S.  db  N.  R.  Co,  138  Ind.  493;  Fos- 
iion  V.  Landry,  123  Ind.  186;  Indiana,  B,  db 
W,  R.  Oo.  V.  Merle,  110  Ind.  543,  59  Am.  Rep. 
225;  Tcrre  Haute  db  L,  R.  Co.  v.  Biesell,  108 
Ind.   118;  8ohn   v.-  Camhem,  106  Ind.   302; 
Drtenger  v.  Chicago  db  Q,  T,  R.  Co.^  Ind. 
153;  Penntyltania  Co,  v.  Stanley^  supra.    This 
rule,  with  a  definition  of  the  phrase  ''commu- 
nity iu  general,"  was  recently  stated  by  this 
court  in  the  case  of  Decker  y,"  Emnsville,  S.  di 
^.  R.  Co.  supra,  as  follows:  "Whether  the 
owoer  of  a  lot  abutting  upon  a  street  may 
maintain  a  common-law  action,  where  a  struc- 
ture in  the  street  imposes  no  new  burden  on 
the  soil  owned  by  him,  depends  upon  whether 
or  not  the  occupation  of  the  street  with  such 
structure  results  in  dama^  to  his  property  pe- 
culiar and  different  in  kind  from  that  which 
|s  suffered  by  the  communitv  in  general.  .  .  . 
The   community  in  general  does  not  mean 
those  who  use  the  street,  and  yet  reside  at  such 
t  distance  from  the  railroad,  if  such  be  the  ob- 
struction of  which  complaint  is  made,  as  to 
Buffer  none  of  the  annoyances  incident  to  its 
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construction  and  operation,  but  It  means  thosd 
who  reside  in  the  immediate  vicinity  of  the 
railroad,  and  are  subject  to  the  inconveniences 
incident  to  such  a  structure.  The  location 
and  operation  of  a  railroad  upon  a  public 
highway  may  occasion  incidental  inconveni- 
ence to  an  abutting  landowner,  but  until  it 
cuts  off  or  materially  interrupts  his  means  of 
access  to  his  property,  or  imposes  some  addi- 
tional burden  on  his  soil,  his  injury  is  tbe 
same  in  kind  as  the  community  in  general. 
Injuries  which  result  from  the  careful  con- 
struction and  operation  of  a  railroad  on  the 
land  of  another  are  common  to  all  those  whose 
lands  are  in  close  proximity  to  such  road,  and 
for  such  injuries  there  can  be  no  recovery  in 
the  absence  of  a  statute  entitling  the  owner  to 
maintain  such  action.  Grand  Rapids  db  I.  R. 
Co.  Y.  Beisel,  38  Mich.  62.  81  Am.  Rep.  806; 
Chicago  v.  Union  Bldg.  Asso.  102  Ilk  879,  40 
Am.  Rep.  598:  Rigney  v.  Chicago,  102  Dl.  64; 
Indiana,  R  db  W,  R.  Co.  y,  Eberlc,  supra.'* 
The  same  statement  of  the  rule  and  the  same 
definition  were  given  by  the  late  Judge  Mitchell 
of  this  court,  in  Indiana,  B.  db  ^V,  R.  Co.  v. 
Eberle,  supra.  The  reason  of  the  rule  was 
stated  in  Pbssion  v.  Landry,  supra,  by  a  quota- 
tion from  Blackstone's  Commentaries  (book  3. 
p.  219),  to  the  effect  that  only  private  way  a 
have  private  remedies,  while  public  ways  are 
the  subjects  of  indictment  only,  and  that  spe- 
cial injury  not  suffered  in  common  with  the 
public  must  appear  before  private  remedy 
may  be  employed. 

The  inquiry  arises  upon  the  facts  and  rules 
of  law  as  staled.  Did  tbe  appellants  sustain  aor 
injury  substantially  impairing  or  destroying 
access  to  their  Ids  and  building  from  tbe  re- 
mote obstructions  of  Illinois  and  McNabb 
streets?  If  this  inquiry  were  confined  to  Mc- 
Nabb street,  and  if  the  property  of  the  appel- 
lants were  upon  the  south  side  of  that  street, 
the  decisions  in  this  state  would  require  us  to 
answer  this  inquiry  in  the  negative.  Dwenger 
Y.  Chicago  d  O.  t.  R  Co.,  ferre  Haute  <ft  L. 
R.  Co.  V.  Bissdl,  Indiana,  B.  db  N.  R.  Co.  v. 
Eberle,  tind  Decker  v.  EvansHlle,  S.  dbN.  R.  Co. 
supra.  In  the  Eberle  Case  the  facts  were  as 
above  supposed,  and  after  a  full  consideration 
of  the  question  and  of  many  aiHhorities  it  was 
held  that  in  the  location  and  proper  operation 
of  a  railroad  upon  that  side  of  tbe  highway 
remote  from  the  plaintiff's  lots  there  was  no 
material  interruption  of  the  plaintiff's  means 
of  access;  that  *'his  injury  and  damage,  while 
different  in  degree,  are  the  same  in  kind  as  are 
those  of  the  community  at  large;"  and  it  is 
said:  "All  that  is  found  is  that  the  obstruction 
forces  tbe  travel  over  the  highway  nearer  his 
lot,  and  makes  access  thereto  more  difficult) 
and  inconvenient.  That,  however,  does  not 
show  that  the  erection  of  the  embankment  pre^ 
sents  any  substantial  interference  with  his 
right  of  access  over  the  highway  as  it  was  pre- 
viously enjoyed  and  used,  nor  does  it  show 
any  inconvenience  of  a  kind  different  from 
that  to  which  the  community  at  large  is  sub- 
jected. The  highway  may  be  more  difficult 
and  inconvenient  of  passage  at  that  point  by 
all  who  use  it,  precisely  as  it  is  inconvenient 
as  a  means  of  access  to  the  plaintiff's  lot  That 
the  plaintiff,  on  account  of  the  proximity  of 
his  residence,  and  because  he  uses  the  highway 
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moT6  freqaentlj,  may  suffer  incooTeDlence 
greater  in  deeree  than  others,  may  be  con- 
ceded. .  .  •  Mere  incooyeDleDoe  or  disadyao- 
tafre,  so  long  as  the  obstruction  complained  of 
does  not  in  some  substaDtial  degree  impair  or 
deprive  the  plidntlff  of  the  usual  and  ordioary 
means  of  access  to  his  property,  cannot  irive  a 
richt  of  action.  CumminB  v.  Se^fmour,  79  Ind. 
491,  41  Am.  Rep.  618;  P&weU  v.  Bunger,  91 
Ind.  64;  Lannng  t.  Bmiih^  8  Cow.  146.*'  lo 
Terre  Haute  A  L.  B,  Go,  ▼.  Bmell^  supra,  a 
case  like  that  above  supposed  with  reference 
to  McNabb  street,  it  was  said;  '*In  the  ab- 
aence  of  any  showing  that  the  tracks  of  appel- 
lant's railroad  were  located,  constructed,  and 
used  on  and  orer  that  part  of  First  street  of 
which  appellee  cinimed  to  be  the  owner  in  fee, 
the  grievances  whereof  be  complained,  caused 
or  occasioned  by  the  occupation  and  use  of 
First  street  for  railroad  purposes,  were  such 
incidental  injuries  merely  as  he  sustained  in 
common  with  the  public, 'and  not  different  in 
degree  or  character  from,  those  sustained  by 
the  public  generally.  For  such  injuries  appel- 
lee "Cannot  maintain  an  action  against  the  ap- 
pellant MeComn  v.  WkiteMes,  81  Ind.  285; 
Oummin$  v.  Seymour,  79  Ind.  491,  41  Am. 
Kep  618;  MaUoek  y.  Havkine.  92  Ind.  225; 
Dwenger  t.  Chicaffo  S  O.  T.  R.  Co.  98  Ind. 
153."  It  will  be  observed  that  in  the  cases 
cited  the  rule  was  extended,  not  only  to  the 
maintenance  of  an  obsiruction,  but  also  to  the 
not  unlawful  operation  of  a  railway,  while  in 
the  present  case  there  is  no  allegation  of  im- 
proper operation  of  the  railways:  and  the  rule 
applies  to  the  appellants  with  additional  force 
when  it  is  remembered  that  their  lots  and 
building  do  not  abut  upon  McNabb  street,  and 
they  are  only  affected  by  an  inconveDience  in 
traveling  to  and  from  their  premises,  an  incon- 
venience suffered  alike  by  ail  of  the  commu- 
nity. 

Bjf  the  cai^s  cited,  the  rule  that  added  incon- 
veuience  from  such  obstructions  in  the  street 
upon  the  side  of  the  center  line  of  the  street 
remote  from  the  property,  and  not  upon  the 
property  owner's  fee,  is  damnum  absque  in- 
juna,  has  become  so  firmly  settled  in  this  state 
that  only  legislative  action  can  disturb  it.  It 
is  therefore  unnecessary  to  inquire  as  to  the 
rule  in  other  states  or  in  England,  as  we  are 
aski  d  to  do.  The  rules  so  found,  in  the  ab- 
sence of  direct  authority  upon  the  question, 
would  lead  with  unerring  certainty  to  a  deci- 
sion of  the  remaining  question,  namely,  the 
effect  of  the  obstruction  upon  Illinois  street. 
The  easements  of  access,  of  Heht,  and  of  air 
are  all  confined  to  the  street  in  front  of  the  lot, 
and,  when  it  is  ascertained  that  a  remote  ob- 
struction does  not  affect  these,  there  is  no  in- 
jury, in  a  legal  sense,  any  more  than  in  the 
cases  above  stated,  of  obstructions  in  front  of 
the  lot;  and  when  it  is  esiabltshed  that  a  mere 
inconvenience  of  access,  or  a  more  circuitous 
route  of  access,  does  not  constitute  legal  in- 
jury, no  riuht  of  action  exists.  But  we  need 
not  stop  with  the  application  of  our  own  cases, 
since  the  direct  question  has  been  decided 
against  the  contention  of  the  appellants  in  nu- 
merous cases  from  other  states,  involving  like 
obstructions  and  like  injury,  and  where  all  of 
the  contentions  made  in  this  case  were  denied. 
Buhl  V.  Fort  Street  Union  Depot  Co.  98  Mich. 
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096.  28  L.  11.  A.  892;  BtanwM  v.  MMm,  OT 
Mass.  17, 16  L.  R.  A.  591;  McQetfe  Appeal,  114 
Pa.  470;  Eatt  St.  Louie  v.  (TFl^n,  119  III 
200,  59  Am.  Rep.  795;  Parker  v.  Cathelie 
Bishop  of  Chicago,  146  Dl.  158;  .Glasgow  v.  A. 
Louis,  107  Mo.  198;  Smith  v.  Bosion.  7  CubIl 
254;  Whitseit  v.  Union  Depot  db  R,  Co,  10 
Colo.  248;  Bouck  v.  Waehter,  84  Md.  265. 
6  Am.  Rep.  882;  Polaek  v.  San  Frandseo  Or- 
phan Asulum,  48  Cal.  490;  Gerhard  ▼.  Seekosk 
River  Bridge  Oomrs.  15  R.  I.  884;  Kin^f 
County  F,  Ins.  Co.  v.  SteveTis,  101  N.  T.  411; 
Coster  V.  Albany.  48  N.  T.  899;  Barr  v.  Od»- 
loosa,  45  Iowa.  275;  Helier  v.  Ateihison^  T.  d  S. 
F.  R.  Co.  28  Ean.  625.  The  last  of  these  de- 
cisions is  by  Mr.  Justice  Brewer,  and  is  per- 
fectly clear  in  maintaining  the  proposition  that 
one  whose  access  is  not  cut  off,  and  whose 
property  rights  in  the  immediate  front  of  hii 
lot  are  not  invaded,  and  who  suffers  only  from 
the  loss  of  convenience  of  access,  whidb  of  it- 
self may  turn  the  tide  of  travel  from  his  prem- 
ises, and  occasion  loss  of  business  and  depred- 
ation in  value  of  property,  sustains  damage  of 
the  same  kind,  but  in  greater  deffree,.tlian  thit 
sustained  by  the  public  generally.  We  have 
not  endeavored  to  collect  all  of  toe  cases  hold- 
ing this  view,  but  have  included,  as  will  be  ob- 
served, the  decisions  of  many  states.  We  con- 
cede that  the  holding  of  some  of  the  courts  of 
this  country  are  not  in  harmony  with  this,  tlie 
great  weiebt  of  authority;  ana  it  would  seem 
that  the  Einglish  rule,  urged  by  appellants' 
learned  counsel,  cannot  be  reconciled  with  tbe 
current  of  authority  in  this  countiy,  but  tbtt 
rule  has  met  with  frequent  criticism  in  the 
cases  we  have  cited,  and  is  in  some  justified 
under  acts  of  Parliament.  However,  we  are 
constrained  to  bold  with  the  best  American 
authority,  even  if  the  conflict  with  the  Eof- 
lish  rule  were  sharply  drawn  and  free  from 
distinction. 

There  is  in  this  country  a  line  of  holdioss 
which  is  sometimes  thought  to  conflict  with 
what  we  have  said  to  be  the  current  of  ao- 
tbority,  namely,  those  cases  which  include 
the  holding  of  liability  for  obstructions  by 
elevated   railways.    These,  however,  shoald 
{»e  distinguished   as  not   having  relation  to 
access,  but  to  tbe  easement  of  li^t  or  air. 
and  as  encroaching  upon  the  immediate  lot 
front.    All  of  the  cases  we  have  cited  to  the 
question  now  under  consideration    involved 
the  vacation  of  one  or  more  of  several  avenues 
of  access,  and  left  other  avenues  which  re- 
quired a  more  circuitous  course  in  reaching 
the  propel  ty  of  the  plaintiff.    In  several  of  tbe 
cases,  provisions  of  tbe  state  Constitutions  and 
statutes  reserving  damages  for  the  taking  of  or 
injury  to  property  were  consideied  as  not  al- 
lowing damages  where  the  injury  was  of  tbe 
character  suffered  by  tbe  community  in  gen- 
eral.   In  some  of  the  cases  it  was  urged,  as  it 
has  been  in  this  case,  that  if,  instead  of  vaca^ 
ing  the  street,  the  proceeding  had  been  to  es- 
tablish a  street,  the  appellants  woukl  hare 
l)een  subject  to  assessment  for  benefits  there- 
from, and  for  that  reason  they  would  be  enti* 
tied  to  damages.    It  was  held  not  to  affect  tbe 
question.     Buhl  v.  Fort  Street  Union  Depot 
Co.,  Stanfoood  v.  Maiden,  and  East  St.  Ueit 
V.  O^Ftgnn,  supra;  StaU,  Sean,  v.  SiitabiA. 
54  N.  J.  L.  462;  Ohiee^  v.  Union  BUg.  Am* 
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102  111.  879.  40  Am.  Rep.  59a    In  the  case  of 
JState^  Kean,  v.  EUtaheth^  aupra,  it  was  said  in 
this  connection:    "It  is  assumed  by  counsel 
for  prosecutrix  that,  because  tbe  prosecutrix 
^was  assessed  fcr  a  benefit  resulting  from  tbe 
opening  of  tbis  street  peculiar  to  herself,  tbat 
she  got  a  vested  right  in  tbe  contmued  exist- 
ence of  the  street,  of  which  she  could  not  be 
stripped  without  compensation.    But  this,  I 
think,  is  more  plausible  than  substantial.  While 
the  right  she  got  may  have  been  of  peculiar 
benefit  to  her  property,  yet  it  was  a  right  which 
she  ahared  with  ttie  public.    The  privilege  of 
using  the  street  was  shared  by  each  member  of 
tbe  community.    It  may  not  have  been  of  the 
fi>aoae  value  to  each  member  of  the  communitv 
but  the  right  to  use  the  street  was  in  each  citi- 
sen   the  same.    It  was  exclusively  a  public 
rifrht«  put  under  the  control  of  the  representa- 
tives  of  the  public.    It  was  subject  to  altera- 
tion or  abolition  when,  in  the  judgment  of 
those  to  whom  the  public  interests  were  con- 
fided, those  interests  demanded  such  action. 
The  assessments  of  benefits  is  presumed  to  be 
based  upon  the  recognized  power  of  the  state 
and  its  agencies  to  modify  or  destroy  the  im- 
luovement." 

It  has  been  suggested  by  counsel  for  the  ap- 
pellants that  the  question  as  to  whether  there 
has  been  an  injury  is  one  for  the  jury  under 
proper  instructions.  The  question  has,  with 
out  few,  if  any,  exceptions,  arisen  upon  de- 
morrer  to  the  petition,  as  it  does  in  this  case. 
A  statement  of  the  facts  submitted,  and  tested 
by  the  rules  of  pleading  and  principles  of  law, 
which  otherwise  would  be  giren  as  charges  to 
the  jury,  constitute  the  case,  and  call  for  judi- 
cial determination  as  a  question  of  law.  As  to 
whether  one  whose  access  was  not  cut  off  by 
the  vacation  of  a  part  of  a  street  may  recover 
has  been  expressly  held  to  be  a  question  of  law. 
Ba9t  St.  Louia  v.  O^Flynn,  and  Stamoood  t. 
Maiden,  tupra.  It  should  be  conceded,  of 
course,  that,  if  legal  injury  is  pleaded,  the  de- 
gree of  that  injury,  in  ascertaining  tbe  amount 
of  recovery,  may  be  submitted  to  the  jurv,  but 
as  to  whether  a  legal  injury  is  pleaded  is  a 
question  of  law  for  the  court.  In  the  absence 
of  authority  from  other  states,  there  could  be 
no  escape  from  the  conclusion  that  our  court 
has  gone  so  far  in  the  direction  we  have  shown 


as  to  deny  a  recovery  by  the  appellants.  They 
have  ample  means  of  access  to  their  property, 
and  the  vacations  complained  of  do  not  affect 
tbe  access  to  their  lot  front,  but  are  remote 
from  it.  If  they  have  suffered  in  the  depreci- 
ation of  the  value  of  their  property  by  the  in- 
convenience of  the  public  travel  to  reach  it,  or 
of  tbe  appellants  to  reach  other  parts  of  the 
city,  that  inconvenience  is  suffered  alike  by  all 
who  may  desire  to  go  to  the  appellants'  prop- 
erty, or  from  that  property  to  other  parts  of 
the  city.  It  is  therefore  an  iniurv  suffered  in 
common  by  the  appellants  and  the  public  in 
general,  though  the  degree  of  appellants*  in- 
jury may  be.  and  probably  is,  the  greater. 

We  conclude  that  the  circuit  court  did  not 
err  in  sustainin&r  the  appellee's  demurrer  to  the 
complaint,  and  the  judgment  is  affirmed. 

Howard*  J.,  concurring: 

I  am  of  opinion  that  the  owner  of  real  estate 
abutting  upon  a  street  or  highway  should  be 
allowed  such  dan: ages  as  he  suffers  for  obstruc- 
tion to  the  freedom  of  his  access  to  his  prop- 
erty, whether  such  obstrucfion  is  located  im- 
mediately in  front  of  his  premises  or  not,  and 
whether  he  is  tbe  owner  of  tbe  fee  in  tbe  street 
or  not  I  think,  notwithstanding  the  decisions 
to  the  contrary,  that  such  property  owner  suffers 
injury  by  such  obstruction  which  is  different  in 
kind,  as  well  as  in  degree,  from  that  which  is 
suffered  by  the  general  public.  There  can  be 
no  doubt,  however,  that  the  overwhelming 
weight  of  authority,  at  least  in  this  state,  is  in 
favor  of  confining  the  award  for  such  damages 
to  those  who  are  deprived,  in  whole  or  in  part, 
of  access  to  that  section  of  the  highway  imme- 
diately abutting  upon  or  in  front  of  their  own 
real  estate.  While,  therefore,  in  tbis  case,  it 
is  not  a  matter  of  doubt  tbat  appellants  have 
suffered  great  damages  on  account  of  the  ob- 
struction complained  of,  yet,  following  the 
authorities,  their  damages  constitute  an  injury 
which  must  be  borne  without  compensation. 

McCsibe,  J.,  dissenting: 

I  concur  in  the  opinion  as  to  McKabb  street, 
but  I  do  not  concur  as  to  the  obstruction  of  Il- 
linois street. 

Rehearing  denied  June  14,  1896. 
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Elihu  B.  JACKSON  et  aL,  Appta., 

V. 

Sally  JACKSON. 
CBZ  Md.  17J 

1.  A  m&rrlaf^  valid  in.  the  state  in 
which  it  is  contracted  will  be  recoRDlzed  as 
valid  1o  another  state  if  It  does  not  contravene 

Note.— For  confllot  of  laws  as  to  validity  of  mar- 
riage, see  also  Peonefrar  v.  State  (Teno.)  2  L.  R.  A. 
703:  State  v.  Tatty  (C.  a  S.  D.  Ga.)  7  L.  R.  A.  60;  and 
Ck>in.  V.  Grabam  (Mass.)  16  L.  R.  A.  678. 

As  to  proof  of  foralirn  laws,  see  State  v.  Bebr- 
man  (N.  O.)  26  L.  B.  A.itt. 

&i  L.R.  A. 


the  declared  policy  of  tbe  positive  law  ot  tbe  lat- 
ter, aitbougrb  it  may  bave  been  made  witbout  the 
form  or  ceremony  required  in  tbe  latter  state. 

8.  A  lawyer  of  another  state  wbo  declares 
tbat  he  la  familiar  with  tbe  law  there  may  be  al- 
lowed to  prove  Buch  law  as  to  the  requisites  of  a 
valid  marriage. 

3«  It  cannot  be  aasnmed  on  appeal  that 
answers  of  witnesses  were  prejudicial  when  they 
did  not  appear  on  tbe  record. 

4.  A  witness  cannot  testily  to  the  gen- 
eral reputation  of  a  woman  for  chastity 
while  liviofr  with  an  alleged  husband  from  whom 
she  has  since  separated,  in  order  to  repudiate  a 
presumption  of  marriage. 

6.  A  divided  reputation  in  the  community 
as  to  the  marriage  of  persons  cannot  be  proved. 
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APPEAL  by  defendants  from  a  Judgment  of 
the  Circuit  Court  for  Wicomico  County 
in  favor  of  plaintiff  in  an  action  brought  to  es- 
tablish plaintiff's  right  to  administration  upon 
the  estate  of  R.  Watson  JaclESon,  deceased,  as 
his  only  child.     Affirmed, 

The  facts  suflSciently  appear  in  the  opinion. 

Messrs.  Jajmes  E.  EUeg^ood  and  John 
R.  Pattison*  for  appellant: 

The  recognition  of  the  laws  of  another  state, 
in  the  administration  of  justice  in  this,  is  not  a 
right  stricti  juris.  It  depends  entirely  upon 
comity,  and  m  extending  it  courts  are  always 
careful  that  the  statutes  of  their  own  state  are 
not  infringed  to  the  injury  of  their  own  citi- 
zens. 

Wilson  ▼.  Carson,  12  Md.  75;  Story.  Confl. 
L.  8d  ed.  §  106;  Gardner  v.  Lewis,  7  Gill.  891. 

The  doctrine  lex  loci  contractus  is  subject  to 
the  limitation  of  many  exceptions,  and  also  to 
the  general  principle  that  it  must  uolY)e contra 
bonos  mores,  nor  contrary  to  the  settled  policy 
and  laws  of  the  state,  or  to  the  best  interest  of 
the  citizens  of  the  state  where  they  are  to  be  en- 
forced. 

Story,  Confl.  L.  §§  87,  97,  98;  Doe,  Biri- 
uhistle.  Y.  Vardill,  5  Barn.  <&  C.  488.  9  Bligfa, 
N.  R.  51;  Munro  v.  Saunders,  6  Bligh,  N.  K. 
468;  Brook  v.  Brook,  9  H.  L.  Cm.  193. 

The  decisions  in  some  of  the  states  are  so 
very  loose  as  to  admit  the  validity  of  a  foreign 
marriage  contracted  in  express  violation  of  a 
divorce  granted  with  a  prohibition  of  mar- 
riage and  also  those  in  violation  of  an  express 
statute. 

Von  Voorhis  v.  Brintnall,  86  N.  T.  18,  40 
Am.  Rep.  605;  Medway  t.  Needham,  16  Mass. 
159.  8  Am.  Dec.  181. 

But  this  is  not  the  law  of  Maryland  and 
«ome  other  states. 

5  Am.  ^  EnflT.  Enc.  Law,  Divorce,  p.  941; 
Mliott  V.  Elliott,  88  Md.  868;  Kinney  v.  Com, 
:80  Gratt.  868,  82  Am.  Rep.  690;  SiaU  v.  Ken- 
nedy, 76  N.  C.  251,  22  Am.  Rep.  688. 

In  these  cases  the  court  holds  that  the  form 
of  entering  into  the  contract  of  marriage  is  to 
be  regulated  by  the  lex  loci  contractus,  but  the 
essentials  are  to  be  regulated  by  the  law  of  the 
country  in  which  the  parties  are  domiciled,  or 
in  which  the  matrimonial  residence  is. 

Brook  V.  Brook.  9  H.  L.  Caa.  192;  8  Wait, 
Act.  &  Def.  p.  684,  §  11. 

The  policy  and  law  of  Maryland  from  its 
foundation  as  a  state  is  that  a  marriage  con- 
tract in  the  words  of  the  present  tense  is  not  a 
marriage,  and  that  cohabitation  following  such 
a  contract  is  illicit. 

Denison  v.  Denison,  85  Md.  861;  Redgraver. 
Bedgrave,  88  Md.  98. 

The  statute  of  Pennsylvania,  declares  that 
'''all  marriages  shall  be  solemnized  by  taking 
«ach  other  n)r  husband  and  wife  before  twelve 
sufficient  witnesses,"  and  the  "certificate  of  the 
marriage  registered." 

Uantz  V.  Sealy,  6  Binn.  407;  Com.  v.  Stump, 
58  Pa.  186,  91  Am.  Dec.  198. 

Such  a  contract  of  marriage  could  only  be 
valid,  if  at  all,  in  Maryland,  as  to  such  rights 
as  inhere  in,  and  are  vested  by,  the  contract 
itself,  but  not  as  to  such  rights  and  capacities 
as  are  incidental  only  to  the  contract 
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Deeouche  v.  Satetier,  8  Johns.  Ch.  1W,  • 
Am.  Dec.  478;  Burge,  Colonial  A  IVwcign 
Laws,  111;  Wrightman,  Law  of  MarriaM  A 
Legitimacy;  SomervUle  v.  Lord  BawurwUie,  5 
Yes.  Jr.  764;  Story,  Confl.  L.  chap.  12. 

The  plaintiff  undertook  to  prove  a  formal 
marriage  with  ''religious  ceremooy"  at  Ches- 
ter. Having  undertaken  to  prove  this,  she 
could  not  prove  nor  submit  to  the  jury 
to  find  that  there  might  have  been  a  marriage 
at  some  other  time  and  place,  or  a  marriage 
per  verba  prasenti,  of  which  there  waa  abso- 
lutely no  proof. 

Barnvm  v.  Bamum,  43  Md.  297;  Blackburn 
V.  Crawford,  70  U.  S.  8  Wall.  175,  lb  K  ed. 
186;  14  Am.  &  £ng.  Enc.  Law,  p.  580.  §  13. 

While,  where  the  fact  of  the  foreign  mar- 
riage is  proved,  and  the  law  not  pro  red »  it  ia 
sometimes  presumed  to  be  in  conformance  with 
the  foreigu  law,  yet  there  are  caaes  which  hold 
"that  the  special  requirements  of  such  law 
must  be  shown  to  have  been  complied  with." 

14  Am.  &  Eng.  Enc.  Law,  §  14,  p.  531; 
Cathensood  v.  Caslon,  18  Meea.  &  W.  261; 
Smith  V.  Smith,  1  Tex.  621.  46  Am.  Dec.  121; 
Bm.  v.  Smith,  14  U.  C.  (j^  B.  565. 

The  affirmative  or  positive  reputation  to  sua* 
tain  a  marriage  is  different  from  that  which 
rebuts  the  presumption.  There  can  be  no  auch 
presumption  except  on  a  reputation  that  is 
general  and  not  divided,  for  *'a  divided 
reputation  amounts  to  no  evidence." 

Barnum  v.  Bamum,  42  Md.  297;  BrinJtUy 
V.  Brivkley,  50  N.  Y.  199. 

There  may  be  such  a  negative  reputatfon, 
that  is,  there  may  be  such  general  concensus 
of  opinion  of  no  marriage,  aa  to  make  that  gen- 
eral. 

Booru  ▼.  PumeU,  28  Md.  629,  92  Am.  Dec 
718. 

But  there  is  a  middle  or  debatable  ground 
between  these  two  extremes,  and  if  the  opinion 
or  reputation  in  the  community  be  so  divided 
as  that  the  reputation  is  not  general  in  a  pod 
tive  sense,  then  the  general  reputation  fails 
and  becomes  no  evidence. 

White  V.  White,  82  Cal.  427,  7  L.  R  A.  804. 

Messrs.  E.  Stanley  Toadvin,  George 
W.  Bellf  and  Alonao  L.  Miles*  for  ap- 
pellee: 

Evidence  of  a  "reputation  of  a  reputation** 
ia  inadmissible. 

Sloan  V.  Edwards,  61  Md.  108. 

The  declarations  of  the  deceased  parents  are 
admissible  to  prove  marriage. 

Jackson  v.  Jackson,  80  Md.  176. 

Marriage  may  be  proved  by  general  reputa- 
tion. 

Boone  v.  Purnell,  28  Md.  607,  92  Am.  Dec 
713;  Redgrave  v.  Redgrave,  88  Md.  97;  Wilson 
V.  Merryman,  48  Md.  880. 

McSherryt  J.,  delivered  the  opinion  of  the 

court: 

This  case  is  now  before  us  for  the  second 
time.  The  first  appeal  is  reported  in  80  Md. 
176.  The  legal  princioles  applicable  to  the 
controversy  were  then  laid  down,  and,  upon 
a  reversal  of  the  judgment,  the  cause  was 
remanded  for  a  new  trial.  A  new  trial  wu 
bad,  resulting  in  the  same  verdict  and  judg- 
ment that  were  recorded  on  the  first  triaC  ^<^ 
the  same  parties  have  again  appealed  who 
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'were  the  appellants  on  the  former  occasion. 
"There  was  but  a  sinprle  issue  involved,  and  that 
was  whether  the  appellee  is  the  legitimate 
•daughter  of  Richard   Watson  Jacksoo,  who 
•died  intestate  some  years  ago.    In  passing  on 
this  issue,  two  juries  in  different  counties  have 
'found  by  their  verdicts  that  she  is.    The  rec- 
ord now  before  us  contains  twelve  bills  of  excep- 
tion, but  it  will  not  be  necessary  to  review 
them  separately,  because  they  form  several 
'diatlnct  groups',  presenting  but  few  questions 
"Which  require  any  discussion. 

The  alleged  marriage  of  the  appellee's  mother 
-4ind  father,  if  it  took  place,  as  has  been  twice 
found  by  separate  juries,  took  place  in  the  state 
■of  Pennsylvania.  The  evidence  relied  on  to 
'establish  this  marriage  was  general  reputa- 
tion, cohabitation,  and  acknowledgment.  The 
admissibility  and  sufficiency  of  such  evidence 
'to  prove  a  marriage  were  lully  considered  on 
-the  former  appeal,  and  we  need  not  repeat 
'here  what  was  so  recently  decided  there. 
There  was  no  effort  to  prove  as  a  distinct 
-fact  that  the  marriage  had  been  performed 
with  any  religious  ceremony.  It  is  true  that 
-one  of  the  witnesses,  in  giving  the  declarations 
^f  the  parties,  stated  that  they  (the  mother  and 
father  of  the  appellee)  upon  one  occasion  said 
tbey  had  been  married  by  a  minister  of  the 
.gospel;  but  it  must  be  borne  in  mind  that 
"the  appellee,  who  was  seeking  to  prove  her 
legitimacy,  did  not  set  up  a  marriage  of  her 
"parents  at  a  particular  place,  by  a  particular 
Torm  or  ceremony.  Had  she  done  this,  and 
failed,  she  would  not  have  been  at  liberty  to 
xely  on  general  repute  to  establish  the  alleged 
^marria^.  Bamum  v.  Bamum,  42  Md.  251. 
Assummg  there  was  no  religious  ceremony 
proved,  or  attempted  to  be  proved,  as  there 
^was  not,  it  has  been  insisted  with  great  zeal 
-mod  earnestness  that,  even  if  the  marriage  found 
liy  the  verdict  of  the  Jury  to  have  been  con- 
tracted and  consummated  in  Pennsylvania  were 
"▼alid  by  the  laws  of  that  state,  yet  the  legiti- 
macy oi  the  appellee,  who  was  born  in  Penn- 
'•ylvania,  where  her  parents  then  lived,  must 
he  determined,  not  by  the  laws  of  that  state, 
but  by  the  laws  of  Maryland;  and  that  if, 
therefore,  the  marriage  were,  by  reason  of  the 
'failure  to  show  there  had  been  some  religious 
-ceremony,  one  that  would  not,  on  that  account, 
Jiave  been  valid  under  the  statutes  of  Marv- 
land,  the  issue  of  such  a  marriage  would  in 
Maryland  be  illegitimate,  even  though  the 
Tnarriage  of  which  that  issue  was  the  fruit 
were  conceded  to  be  perfectly  valid  in  the  state 
^where  it  was  contracted  and  consummated, 
and  the  case  of  Doe,  Birtwhistle,  v.  Vardill,  5 
Bam.  &  C.  438,  was  much  pressed  upon  us  to 
-support  that  view.  But  that  case,  and  others 
founded  on  the  same  settled  principle,  are 
•clearly  distinguishable  from  the  case  at  bar. 
It  is  a'  maiim  as  old  as  the  common  law  that 
JusreB  legitimus  eat  quern  nuptice  demonsiratit, 
A  marriage,  if  valid  where  solemnized,  is,  in 
^neral,  valid  everywhere,  and,  of  necessity, 
the  offspring  of  that  marriage  would  be  treated 
as  legitimate,  wherever  the  marriage  itself 
would  be  regarded  as  valid.  But  a  local  stat- 
ute which  makes  an  illegitimate  child,  or  a 
child  born  out  of  wedlock,  legitimate  upon 
•certain  prescribed  conditions,  such  as  the  sub- 
-cequent  marriage  of  the  parents,  and  the  recog- 
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nition  of  the  child  as  theirs,  can  have  no 
extraterritorial  operation,  and  therefore  can- 
not give  to  such  child  in  another  jurisdiction 
an  inheritable  status  not  accorded  to  it  by  the 
law  of  the  latter  jurisdiction.  By  the  law  of 
England,  a  child  born  out  of  wedlock  was  a 
bastard.  By  the  law  of  Scotland,  the  subse- 
quent marriage  of  the  father  and  the  mother, 
and  their  recognition  of  the  child  as  theirs, 
legitimated  the  child.  But  that  statute  could 
not  operate  upon  real  estate  in  England,  where 
the  law  pive  to  such  a  marriage  no  effect  as 
le^itimatmg  prior  bom  children.  The  same 
principle  was  decided  in  Bamum  v.  Bamum, 
43  Md.  251,  and  SmWi  v.  Derr,  84  Pa.  126.  75 
Am.  Dec.  641.  We  have  said  that  in  general 
a  marriage  valid  where  performed  is  valid  every- 
where. To  this  broad  rule  there  are,  however, 
exceptions.  "These  exceptions  or  modifica- 
tions of  the  general  rule  may  be  classified  as  fol- 
lows: First,  marriages  which  are  deemed  con- 
trary to  the  law  of  nature,  as  generally  recog- 
nized in  Christian  countries;  second,  marriages 
which  the  local  law-making  power  has  declared 
shall  not  be  allowed  any  validity.  .  .  .  To  the 
first  class  belong  those  which  involve  polyg- 
amy and  incest;  and  in  the  sense  in  which  the 
term  'incest'  is  used  are  embraced  only 
such  marriages  as  are  incestuous  according  to 
the  generally  accepted  opinion  of  Christen- 
dom, which  relates  only  to  persons  in  direct 
line  of  consanguinity,  and  brothers  and  sisters. 
The  second  class,  i.  e,^  those  prohibited  in  terms 
by  the  statute,  presents  difficulties  that  are 
not  always  easy  of  solution,  and  have  4ed  to 
conflicting  decisions.  This  class  may  be  sab- 
divided  into  two  classes:  First,  where  the  stat- 
utory prohibition  relates  to  form,  ceremony, 
and  qualification,  it  is  held  that  compliance 
with  the  law  of  the  place  of  marriage  is  suffi- 
cient, and  its  validity  will  be  recognized,  not 
only  in  other  states  generally,  but  in  the  state 
of  the  domicil  of  the  parties,  even  where  they 
have  left  their  own  state  to  marry  elsewhere, 
for  the  purpose  of  avoiding  the  laws  of  their 
domicil.  Instead  of  being  called  a  subdivision 
of  the  second  class  of  exceptions,  it  would  be 
more  accurate  to  say  that  it  is  an  exception  to 
the  exception,  and  falls  within  the  operation 
of  the  general  rule  first  announced,  of  'valid 
where  performed,  valid  everywhere.'  To  the 
second  subdivision  of  the  second  class  of  ex- 
ceptions belong  cases  which,  prohibied  by 
statute,  may  or  may  not  embody  distinctive 
state  policy,  as  affecting  the  morals  or  good 
order  of  society."  Pennegar  v.  State,  87  Tenn. 
244,  8.  c,  with  copious  notes,  2  L.  R.  A.  703; 
State  V.  Tutty,  41  Fed.  Rep.  758,  7  L.  R  A. 
50;  Brook  v.  Brook,  9  H.  L.  Cas.  198;  Com.  v. 
Graham,  157  Mass.  78,  16  L.  R.  A.  578.  It  is 
obvious,  then,  as  there  is  no  statute  in  Mary- 
land declaring  that  a  marriage  of  whose  ex 
istence  there  is  no  other  proof  than  general 
reputation  shall  be  void,  and  as,  at  most,  the 
statutory  provisions  relative  to  the  methods  of 
solemnizing  marriages  in  Maryland  relate  to 
form  and  ceremony  onlv, — the  courts  of  this 
state  will  recognize  the  Pennsylvania  marriage 
as  valid,  if  that  marriage  is  valid  by  and  under 
the  laws  of  the  latter  commonwealth,  and  does 
not  contravene  the  declared  policy  of  our  own 
positive  law.  We  are  not  to  be  understood  as 
spewing  of   marriages   tolerated   elsewhere. 
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but  denounced  by  our  own  positive  state  policy 
as  affecting  the  morals  or  good  order  of  society. 
Such  marriages,  however  regarded  elsewhere, 
would  not  be  treated  as  valid  here.  For  in- 
stance, the  statutes  of  Maryland  peremptorily 
forbid  the  marriage  of  a  white  person  and  a 
nesro,  and  declare  all  such  marriages  forever 
void.  It  is  therefore  the  declared  policy  of 
this  Ptate  to  prohibit  such  marriages.  Though 
these  marriafces  may  be  valid  elsewhere,  they 
will  be  absolutely  void  here,  so  long  aa  the 
statutory  iohibition  remains  unchanged .  But 
the  question  before  us  does  not  t)elong  to  such 
a  category.  At  most,  all  that  is  asserted 
against  the  validity  of  the  alleged  marriage  of 
the  appellee's  parents  has  reference  to  form  or 
ceremony,  and  these,  as  we  have  seen,  do  not 
fall  within  any  of  the  ezceptioos  to  the  general 
rule  that  a  marriage  valid  where  performed  is 
valid  everywhere.  These  views,  merely  sup- 
plementing what  we  said  in  80  Md.,  suffi- 
ciently answer  the  objection  to,  and  the  criti- 
cisms upon,  the  instructions  ^ranted  by  the 
court  below  at  the  instance  of  the  appellee; 
aod,  without  going  into  a  further  examioatioa 
of  these  instructions,  we  content  ourselves  with 
saying  there  was  no  error  committed  in  giving 
them. 

The  rejected  prayers  of  the  appellants  were 
properlv  refused.  The  whole  law  of  the  case 
was  fullv,  fairly,  and  clearly  put  before  the 
jury  in  the  instructioDS  given  at  the  instance  of 
both  parties.  The  hypothesis  assumed  in  the 
appellants'  second  prayer,  that  the  intercourse 
between  the  appellee's  mother  and  father  was 
illicit  in  the  beginning,  was  not  supported  by 
a  particle  of  evidence,  and  it  would  have  been 
error  to  allow  vague  conjectures  to  be  indulged 
in  by  the  jury  on  that  subject.  The  third 
praver  was  faulty  in  submitting  to  the  jury  to 
find  that  the  appellee  undertook  to  prove  that 
a  marriage  took  place  between  her  father  and 
mother  at  Chester,  Pennsylvania.  The  record 
does  not  show  that  she  set  up  any  such  mar- 
riage. As  already  mentioned,  there  was  some 
allusion  by  a  witness  to  a  statement  made  by 
the  parents  of  the  appellee  as  to  the  place 
where  they  were  married;  but  the  appellee 
never  attempted  to  assert  that  a  marriage  was 
actually  solemnized  at  Chester.  These  obser- 
vations dispose  of  all  the  questions  raised  by 
the  twelfth  exception. 

This  brings  us  to  the  eleven  exceptions  in- 
volving the  rulings  of  the  court  on  questions 
of  evidence.  The  first  exception  was  taken  to 
the  ruling  of  the  court  allowing  a  witness  to 
prove  the  law  of  Pennsylvania  as  to  the  re- 
quisites of  a  valid  marriage  in  that  state  in  the 
years  1872  and  1878.  The  witness  was  a  law- 
yer of  that  state,  and  had  deposed  that  he  was 
familiar  with  the  law  there.  We  think,  under 
repeated  adjudications,  he  was  competent  to 
give  evidence.  Jackson  v.  Jackson,  80  Md. 
176.  "With  reference  to  the  second,  third,  and 
sixth  exceptions  it  is  only  necessary  to  say 
that  the  answers  of  the  witnesses  are  not  set 
forth  in  the  record,  and  we  are  therefore  un- 
able to  decide  whether,  even  if  the  questions 
were  conceded  to  be  inadmissible,  any  injury 
was  done  to  the  appellants.  Where' the  an- 
swers are  not  given,  it  cannot  be  assumed  that 
they  were  prejudicial  to  the  appellant.  If  not 
prejudicial,  they  could  cause  no  injury,  and, 


unless  injury  and  error  both  appear,  there  i» 
no  ground  for  reversal.    The  question  objected 
to  in  the  fourth  exception  was  not  competent. 
It  appeared  that,  after  the  father  and  mother 
of   the   appellee  had  lived  together  several 
years,  and  after  the  birth  of  the  appellee,  they 
separated.    In  the  fourth  exception  a  witness 
was  asked  whether  he  knew  the  general  repu- 
tation of  the  appellee's  mother,  after  the  sepa- 
ration, for  chasity  while  she  and  Jackson  were 
livins  together.     While  evidence  of  her  gen- 
eral reputation  for  chasity  before  the  alleged 
marriage,  and  during  the  period  she  lived  with 
Jackson  as  his  reputed  wife,  was  admissible 
to  rebut  the  presumption  of  marriage  {Jack- 
son V.  Jackson,  supra),  it  was  manifestly  irrele- 
vant to  adduce  evidence  of  such  a  reputation 
after  the  parties  had  separated,  and  had  ceased 
to  live  together.    As  offered,  it  would  have 
been  allowing  evidence  of  a  reputation  that 
she  had  had   a  reputation    for  the  want  of 
chastity  at  some  antecedent  time.     It  was  not 
evidence  of  a  general  reputation  for  nnchase 
ness,  but  evidence  of  a  reputation  that  she  had 
had  such  a  reputation.    It  was  consequeoily 
not  evidence  of  a  reputation  at  all.     For  the 
same  reason,  there  was  no  error  in  the  ruling 
complained  of  in  the  eighth  exception.    The- 
fiffh  exception  was  abandoned.     The  objec- 
tion  urged  to  the  evidence   set  forth  in  the- 
seventh  and  ninth  exceptious  goes  to  the  value; 
and  not  to  the  admissibility,  of  the  evidence. 
If  admissible,  as  it  was,  its  value  was  for  the 
jury.    The  tenth  and  eleventh  exceptions  pre- 
sent the  only  question  remaining  to  be  ooo- 
sidered.    In  the  tenth  a  witness  was  asked: 
'Do  you  know  of  any  reputation  in  the  com- 
munity of  Salisbury  on  the  subject  of  tbeir 
marriage  at  the  time  they  were  living  together? 
If  yea,  was  that  a  general  reputation,  or  a 
d  i  vided  repu  tation  ?"    In  t  he  eleventh  the  ques- 
tion objected  to  was:    '*  Was  there  or  not  a  di- 
vided reputation  in  the  community  of  Salis- 
bury as  to  the  subject  of  their  being  married, 
while  they  lived  together  as  man  and  wife?*" 
Both  of  these  questions  were  excluded.    A 
reputation,  to  be  a  provable  reputation  at  all, 
must   be  a  general  reputation.     It   may  be 
either  one  of  two  opposites;  for  instance,  either 
good  or  bad.    It  cannot  be   intermediate,— 
that  is,  partly  one,  and  partly  the  other;  for 
that  would  not  be  general,  and  there  would 
then  be  no  eeneral  reputation  either  way.    If 
it  is  generally  good  or  generally  bad,  or,  s» 
applicable  to  the  case  at  bar,  if  a  man  sod 
woman  are  generally  reputed  to  be  married,  or 
if  the  converse  is  generaUy  asserted,  a  gen- 
eral reputation,  one  way  or  the  other,  eiists; 
and  of  a  ueneral  reputation,  and  none  other, 
the  law  allows  evidence  to  be  given.    But,  if 
it  be  not  general,  then,  obviously,  it  does  not 
exist  as  a  fact,  and  evidence  cannot  lie  received 
to  show  a  partial,  limited,  or  qualified  repute. 
When  the  courts  employ  the  term  '*divjJed 
reputation,"  it  is  not  meant  that  an  individual 
can  have  such  a  thing  as  two  opposite  geuera) 
reputations  at  the  same  time.     A  condition  of 
that  sort  is  an   impossibility.     A  reputatioo 
cannot  be  general  if  it  is  not  general,  and  do 
reputation  of  a  marriage  but  a  general  repuis- 
tion  is  competent  evidence  to  establish  msr- 
riage.     Ckneral    reputation,  whether  affirm- 
ative  or  negative,  is   a   fact   lo*be  proved,. 
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Jacksob  t.  Jaokioh. 
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Hke   any   otber  fact   within   the  knowledge 
of   witDeaees,  by  the   wftnesfles   who  knew 
it    If  it  exists  at  all,  it  exists  as  a   fact. 
That  which  goes  to  make  it  up  is  hearsay,  hut 
that  which  the  hearsay  does  make  up  is  a  fact. 
Nowy  when  parties  are  generally  reputed  to 
be  man  and  wife,  the  general  reputation  thus 
asserted  is  a  fact.    If  the  witness  called  to  es- 
tablish that  fact  does  not  know  that  such  a 
general  reputation  prevails  in  the  community, 
he  does  no  koow  the  party's  general  reputation 
on  that  subject,  and  of  course  he  can  give  no 
evidence   of  it.    Necessarily,  the  method  to 
disprove  such  an  asserted  fact  must  be  by  wit- 
nesses equally  competent  to  speak;  and  hence, 
unl<*88  the  witness  knows,  or  can  say,  that  the 
particular  person  has  no  general  reputation  on 
that  particular  subject,  be  cannot  testify  that 
no  (general  reputation  exists.    A  divided  repu- 
tation, which  is  but  the  result  of  conflicting 
evidence  as  to  a  general  reputation,  is  not  a 
distinct,  substantive,  provable  fact,  for  it  is  a 
mere  deduction  from  proved  facts.    The  exist- 
ence of  a  diversity  of  opinion  is  one  of  the  means 
by  which  a  witness  may  know  there  is  no  gen- 
eral reputation,  but  this  means  of  knowledge, 
apart  from  the  fact  that  there  is  or  is  not  a 
general  reputation,  and  as  a  totally  independ- 
ent drcunastance,  is  not  the  thing  to  be  proved. 


Hence  to  ask  the  witness  wnetner  there  is  a 
divided  reputation  is  to  ask  him,  not  whether 
he  knows  a  provable  fact, — a  general  reputa^ 
tion,  one  way  or  the  other, — but  merely  what 
is  one  source  of  knowledge,  without  reference 
to  whether  he  possesses  the  knowledge  itself. 
He  may  testify,  if  be  can,  thai  the  partiea 
were  generally  reputed  not  to  be  married,  or, 
having  equal  means  of  knowing  that  they  bad 
a  general  reputation  as  other  witnesses  who* 
have  testified  that  the  parties  did  have  such  a 
general  reputation,  he  has  never  heard  it  dis- 
cussed or  spoken  of.  In  the  one  instance  he 
would  testify  to  a  fact,  Just  as  the  witnesses 
who  deposed  in  the  opposite  way;  In  the  other 
instance,  he  would  depose  to  facts  which,  if 
believed  by  the  jury,  would  tend  to  discredit 
the  evidence  to  establish  a  general  reputation; 
but  in  neither  instance  could  he  be  permitted 
to  say  that  there  was  a  divided  reputation,  for 
that  is  nothing  more  than  the  result  of  the  wit- 
ness's conclusion  from  his  own  comparison  of 
conflicting  opinions.  There  was  therefore  no 
error  committed  by  the  rulings  in  these  excep- 
tions. Finding  no  error  In  any  of  the  rulings 
excepted  to,  they  will  be  affirmed. 

Rulings  afirmed^  with  eotU  in  this  courts  and 
cause  remanded. 

Rehearing  denied. 


MINNESOTA  SUPREME  COURT. 


STATE,  ex  rd,  H.  W.  CHILD3,  Attorney 

General,  tial.^ 

V, 

John  COPELAND. 
(.. Minn > 

*1.   Meld»  m  certain  loe»l  option  law 

grantinff  charter  powers  to  all  the  olUes  of  a  oer- 
taln  daas,  to  take  effect  in  eaoh  city  only  upon 
the  adoption  of  the  same  by  such  olty,  contra^ 
venes  §§  88  and  84  of  artiole  4  of  the  Constitution, 
protalbitiDff  special  leffialatlon  as  to  cities,  and 
req airing  all  laws  as  to  the  same  to  be  uniform 
in  their  operation  throughout  the  state. 

8.  Held*  farther,  a  special  law  relatini; 
to  dtles  cannot  be  partially  repealed 
by  a  special  law.  and  the  same  result  cannot  be 
accomplished  by  a  local  option  law  which  has 
merely  the  same  effect. 

8.  Held*  accordingly,  that  chapter 228,  Laws 
18W,  is  unconstitutional. 

4*  The  distinction  noted  between  snch 
a  local  option  law,  grantlner  such  charter 
powers,  and  a  local  option  law  ^rrantlng  power  to 
adopt  a  mere  by-law  or  ordinance,  the  provisions 
of  which  are  prescrit)ed  by  the  legislature.  

(November  2S,  1808.) 

PETITION  for  a  writ  of  quo  warranto  to 
determine  by  ^hat  authority  respondent 
claimed  to  hold  the  office  of  commissioner  of 
public  works.     Writ  of  ouster  issued. 

*Headnotes  by  Cantt,  J. 

NOTE.—As  to  the  power  of  the  legislature  to 
>aake  a  statute  contingent  on  approval  by  vote  of 
the  people,  see  note  to  Re  Manicipal  Suffrage  to 
WomenfMass.)  23  L.  K.  A.  113. 

WLRA. 


Messrs.  H.  W.  Chllds,  Attorney  General,, 
and  Eller,  How,  A  Butler  for  relators. 

Messrs.  Walter  L.  Chapin  and  T.  R» 
Palmer,  for  respondent: 

Section  146  of  chapter  228.  exproprio  vigore^ 
unqualifiedly  repeals  all  general  laws  relating- 
to  the  subject-matter  of  the  act,  as  to  all  cities, 
of  100,000  or  more  inhabitants. 

Chapter  228,  Laws  1895,  stands  alone  as  tbe 
only  general  law  so  far  as  its  subject-matter 
extends,  which  is  applicable  to  cities  of  100,- 
000  or  more  inhabitants. 

It  makes  cities  of  that  size  a  class  by  them- 
selves for  the  purpose  of  the  legislation  em- 
brsced  by  the  act.  The  formation  of  snch  a. 
class  is  uniformly  susUiined  an  constitutional. 

MeC<mrnick  v.  W&it  Dulutli,  47  Minn.  272;  B» 
Norton,  61  Minn.542;15  Am.  <&;Eng.  Enc.Law, 
p.  981;  8laU  v.  Clayton,  58  N.  J.  L.^77;  Mori- 
land  V.  8taU,  Christian,  62  N.  J.  L.  521;  StaU, 
Warner,  ▼.  Eoagland,  51 N.  J.  L.  67;  ife  Sewer- 
Assessment  for  Pttssate,  54  N.  J.  L.  156 ;  /2^ 
Haynes,  Id.  6;  State,  Atty.  Oen.,  v.  Miller,  100 
Mo.  489:  State,  Maggard,  v.  Pond,  93  Mo.  606; 
Edmunds  v.  Herbrandson,  2N.  D.  270. 14  L.  R. 
A.  735;  State,  Oblinger,  v.  Spaude,  87  Minn. 
822;  State,  Atty.  Oen.,  v.  Wall,  47  Ohio  St.  499; 
State,  Atty.  Oen.,Y.  Toledo,  48  Ohio  St.  112, 11 
L.  R.  A.  7»9;  State,  Courthouse  cfe  City  HaJZ 
Comrs.,  V.  Gooley,  56  Minn.  540;  Tuttley.  Polk, 
92  Iowa,  433;  Huminger  v.  State,  89  Neb.  635. 

It  is  competent  for  the  legislature  to  make 
the  enforcement  of  a  law  relative  to  municipal 
affairs  dependent  on  the  will  of  the  munic- 
ipality. 

State,  Tuley,  v.  Simons,  82  Minn.  548; 
State,  Hahn,  v.  Young,  29  Minn.  551 ;  Anderson 
▼.  Manchester  Fire  Assur.  Co,  59  Minn.  182; 
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State,  Merriek,  v,  Hennepin  County  Diit.  Ct. 
88  Minn.  286;  State,  Tracy,  ▼.  Cooley  (MioD.) 
-es  N.  W.  66;  State  t.  Cooke,  24  Midd.  247,  81 
Am.  Rep.  ^\Johnenn  v.  Martin,  75  Tex.  88; 
State  V.  O^Neill,  24  Wis.  149;  Orange  County 
Law  Library  Trustees  v.  Orange  County  Supers. 
"M  Cal.  671:  Baney  v.  Bartow  County  Comrs, 
1>1  Ga.  770;  Reading  v.  ^flCOj?*,  124  Pa.  828. 

A  law  is  general  and  ralid,  notwithstanding 
it  is  not  Doandatory,  on  cities  preserving  their 
charters  or  special  laws,  but  allows  those  cities 
to  retain  their  local  charter  laws  until  thej 
-choose  to  come  under  the  general  law. 

Road  in  GheiUnham  Tivp.  140  Pa,  186:  Cmn., 
KiuQh,  V.  Lyter,  162  Pa.  50;  Ecans  v.  PhiUipi, 
117  Pa.  226;  Own.  v.  Reynolds,  187  Pa.  889. 

The  question  is  not,  Does  the  fact  that  the 
law  may  be  put  into  effect  only  in  part  of 
the  cities  of  the  class  affect  the  right  to  refer  the 
adoption  of  the  law,  ^nerallv  consider  d? 
but.  Does  the  result  of  such  reference,  other- 
wise rightful  in  itself,  make  the  law  special 
and  obnoxious  to  the  constitutional  amend- 
ment of  1892? 

It  does  not  hare  that  effect. 

Reading  ▼.  Satage,  124  Pa.  ^^\  Be  Cleveland, 
452  N.  J.  L  188, 7  L.  R.  A.  431;  State,  Maggard, 
T.  Pond,  98  Aio.  606;  Baney  v.  Bartow  County 
Comrs.  91  Ga.  770. 

If  the  law  is  such  that  applying  to  all  cities 
of  a  class  it  put«  it  within  the  power  of  such 
cities  to  come  under  uniform  regulations  as  to 
the  subject-matter  in  hand,  it  tends  to  uniform- 
ity, and  is  general  in  the  constitutional  sense. 
•Such  a  construction  leaves  cities  free  to  act 
under  prior  special  legislation  as  to  any  partic- 
ular matter,  until  they  see  fit  to  come  withfn 
the  general  provisions  of  the  new  law. 

Etans  ▼.  PfiiUipi,  117  Pa.  226;  Vacation  of 
Henrff  Street,  128  Pa.  346;  Com.  v.  Reynolds, 
137  Pa.  889:  T/>ck^s  Appeal,  72  Pa.  491,  13 
Am.  Rep.  716. 

Canty,  J.,  delivered  the  opinion  of  the 
court: 

Chapter  228,  Laws  1896,  is  an  act  general  in 
form,  entitled  *'An  Act  to  Provide  for  Depart- 
ments of  Public  Works,  and  the  Making  of 
Public  Improvements  in  Cities  of  Over  100,000 
InbaUJtants."  It  provides  that  such  depart- 
ment shall  consist  of  three  branches:  (1)  An 
engineering  department;  (2)  a  commissioner  of 
public  works;  and  (8)  a  board  of  park  commis- 
sioners. It  provides  that  the  head  of  the  engi- 
neering department,  or  city  engineer,  shall  be 
appointed  by  the  mayor  on  the  2d  Tuesday  in 
.lune  each  even-numbered  year,  shall  bold  his 
office  for  two  years,  and  shall  appoint  his 
assistants  and  the  other  employees  under  him. 
§  2.  It  also  provides  that  the  commissioner  of 
public  works  shall  be  appointed  by  the  mayor 
on  the  same  Tuesday,  and  shall  hold  his  office 
for  two  years.  §  8.  This  commissioner  is  to 
have  charge  of  all  improvements  which  the  city 
-council  may  order.  Under  the  provisions  of 
the  statute,  he  is  a  standing  arbitrator  or  ref- 
eree, to  award  all  damages  in  condemnation 
proceedings  instituted  by  him  for  the  city 
and  to  assess  a  special  tax  on  property  specially 
benefited  to  pay  such  damages.  The  act  pro- 
vides for  the  condemnation  of  property  for 
many  different  city  uses,  and  provides  the  mode 
of  procedure.    It  also  provides  for  the  collec- 
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tion  of  all  taxes  assessed  for  benefits  which  maj 
become  delinquent,  by  proceedings  in  the  di»> 
trict  court.  ^^4-188.  It  is  also  provided  that 
the  board  of  {M&rk  commissioners  shall  consist 
of  four  members,  to  be  appointed  by  the  naayor, 
and  whose  term  of  office  shall  be  four  years, 
one  to  be  appointed  each  year.  This  bc»ard  k 
to  have  charge  of  the  parks  aud  parkways  of 
the  city,  and  the  improvements  thereon. 
§$  116-145.  Section  146  provides:  "This  act 
shall  be  enforced  in  any  city  whenever  tbe 
common  council  of  any  such  city  embraced 
within  its  provisions  shall  adopt  the  same  by  a 
majority  vote  of  all  the  members;  .  .  .  aod 
all  acts  and  parts  of  acts  in  any  charier  or 
special  law  relating  to  said  citv  shall  be 
thereby,  as  to  said  city,  repealed  in  ao  far  as 
the  same  relate  to  the  subject-matter  of  this 
act.  .  .  .  All  general  acts  and  parts  of  acts 
relating  to  the  subject-matter  of  this  act,  so  far 
as  they  apply  to  any  city  affeci«d  by  thin  act, 
are  hereby  repealed."  The  onlv  two  cities  in 
this  state  having  over  100,000  inhabitants  have 
t)een  operating  under  charters  oonsisiiDg  of 
various  speciallaws  enacted  before  the  amend- 
ments to  the  Constitution  prohibiting  special 
legislation  were  adopted.  The  city  of  St.  Paul 
has  for  many  years  tuid  a  board  of  public 
works,  provided  for  by  some  of  these  special 
laws,  which  board  consisted  of  five  members, 
whose  duties  were  somewhat  similar  to  those 
imposed  upon  the  commissioner  of  public 
works  by  said  chapter  228.  Laws  1895.  On 
July  27,  1896,  tbe  common  council  of  St.  Paul 
adopted  this  act,  in  the  manner  provided  by 
§  146  thereof.  The  mayor  appointed  the  re- 
spondent commissioner  of  public  works  under 
the  act.  But  tbe  members  of  the  old  board  of 
public  works  (being  all  of  the  relators  herein, 
except  the  attorney  general)  refused  to  surren- 
der their  offices.  A  writ  of  quo  warranto  was 
issued  herein  out  of  this  court,  to  determine  by 
what  warrant  the  respondent  claims  the  oflSce 
of  commissioner  aforesaid. 

It  is  claimed  by  relators  that  said  chapter 
228  is  a  special  law,  and  contravenes  the  con- 
stitutional amendment  of  1891  (§^  88  and  34, 
art.  4),  and  is  unconstitutional,  for  the  reason 
that  it  applies  only  to  such  cities  as  adopt  it, 
and  may  be  adopted  by  some  cities  of  the 
class,  and  not  by  others,  and  therefore  may  not 
be  of  uniform  dperation  throughout  the  state, 
as  required  by  said  amendment.  In  order  that 
the  decision  in  this  case  may  be  fully  under- 
stood, it  is  necessary  to  examine  somewhat 
carefullynhe  question  of  the  constitutionality 
of  local  option  laws.  It  is  generally  held  that 
a  law  cannot  be  passed  to  take  effect  if  tbe 
voters  of  the  whole  state  so  decide,  and  that 
such  a  law  cannot  be  upheld  on  the  theoiy  that 
it  is  a  law  passed  to  take  effect  upon  a  condi- 
tion. The  passing  of  such  a  law  is  merely  an 
attem  pt  to  delegate  legislative  power.  Cooley , 
Const.  Law,  *12a-l24.  See  also  StaU^  Hakn, 
V.  Toung,  29  Minn.  552.  But,  except  where 
it  is  held  to  be  prohibited  by  constitutional 
provisions  prohibiting  special  legislation,  it  is 
generally  held  that,  where  municipalities  have 
a  special  or  peculiar  interest  in  the  law,  it  may 
be  passed  to  take  effect  in  such  a  municipality 
when  accepted  by  some  authoritative  body 
representing  the  municipality.  Ckx>lej»  ConsL 
Law,  *1 18-120. 


1886. 


State,  ex  rd.  Chilim,  ▼.  Copblakd. 
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Bald  conatitcitfonal  amendmeiit  of  1891  pro- 


"Sec.  88.  .  .  .  Tbe  legislature  shall  pass  no 
4ocal  or  special  law  regulating  tbe  affairs  of  or 
-iDCorporating,  erecting,  or  CDangiDg  the  lines 
•of  any  county,  city,  .  .  . :  provided,  however, 
that  the  inhibitions  of  local  or  special  laws  in 
this  section  shall  not  be  construed  to  prevent 
-the  passage  of  general  laws  on  any  of  the 
subjects  enunierated.  The  legislature  may  re- 
peal any  existing  special  or  local  law,  but 
«hall  not  amend,  extend,  or  modify  any  of  the 
-same. 

"Sec.  84.  Tbe  legislature  shall  provide  gen- 
-eral  laws  for  the  transaction  of  any  business 
that  may  be  prohibited  by  g  1  of  this  amend- 
<Dent,  and  all  such  laws  shall  be  uniform  in 
their  operation  throughout  the  state." 

Under  these  constitutional  provisions,  is  a 
local  option  law  which  gives  to  each  of  a  class 
-of  cities  the  right  to  accept  or  reject  certain 
"Charter  powers  constitutional?  Is  such  a  gen- 
eral local  option  law  one  having  a  uniform 
operation  throughout  the  state?  How  can  a 
law  which  goes  into  effect  in  one  city,  and  does 
not  go  into  effect  in  another  city  of  the  same 
•class,  have  a  uniform  operation  throughout 
the  state?  It  seems  to  us  that  the  legislature 
<cannot  toing  about  diverse  charter  powers  in 
'different  cities  by  enacting  any  such  local  op- 
tion law  which  may  result  in  giving  different 
oities  different  charter  powers,  unless  the  same 
result  can  be  accomplished  by  a  direct,  UDCon- 
<litional  law.  Tbe  mere  possibility  that  all 
tbe  cities  of  the  class  may  adopt  the  law  will 
not  save  it.  It  must  appear  at  the  time  the  law 
is  passed  that  it  will  have  a  uniform  operation 
throughout  the  state;  that  is,  that  it  will  take 
-effect  in  all  cities  of  the  class,  and  that  the 
•class  is  a  proper  one.  The  uniform  operation 
of  the  law  cannot  be  left  to  any  future  contin- 
gency. 

Let  us  now  consider  the  nature  of  local 
option  legislation  with  reference  to  this  consti- 
tutional amendment.  There  is  a  vast  differ- 
ence between  delegating  to  some  local  body  tbe 
power  to  adopt  a  charter  and  the  power  to 
jidopt  by-laws  or  ordinances.  Suppose,  for 
insiaoce,  that  a  law,  general  in  form,  was 
passed  as  tbe  charter  oi  the  cities  of  a  certain 
•class;  that  this  law  created  some  local  body  in 
-each  city,  and  gave  it  generally  a  large  number 
of  designated  powers  (such  as  are  usually  given 
to  such  cities  by  their  charters),  and  authorized 
this  local  body  to  exercise  these  powers  as  it 
■saw  fit,  to  designate  such  other  officers  as  it 
saw  fit,  and  to  define  their  powera  and  manner 
of  election  or  appointment,  but  provided  noth- 
ing more  in  detail.  Such  a  charier,  even  for 
the  class  of  larger  cities,  might  be  written 
on  four  or  flve^ pages.  But  would  such  a 
nebulous,  skeleton  charter  be  constitutional? 
Would  it  not  be  likely  to  result  in  a  greater  di- 
versity of  local  laws,  be  less  uniform  in  its 
operation,  and  far  less  a  limitation  on  tbe  local 
authorities,  than  a  law,  or  three  or  four  laws, 

feneral  in  form,  which  provided  three  or  four 
ifferent  kinds  of  charters,  and  left  it  to  each 
local  body  to  adopt  which  it  saw  fit?  Tet  it 
is  universally  conceded  that  the  latter  method 
•of  providing  charters  or  charter  powers  is  a 
most  palpable  evasion  of  tbe  constitutional  pro- 
visions prohibiting  special  legislation.    Then, 

34  L.  R.  A. 


if  the  latter  method  of  providing  city  charters 
is  unconstitutional,  surely  the  former  method 
must  be.  Certainly,  the  legislature  dele^^atet 
less  to  the  local  body  when  all  the  provisions 
of  tbe  charter  or  local  law  are  prescribed,  and 
the  local  body  has  only  the  power  to  accept  or 
reject  it,  than  when  the  whole  subject  is  dele- 
gated generally  to  the  local  body.  Then  it  is 
clear  that,  while  the  general  power  to  adopt 
ordinances  or  by-laws  may  be  delegated  to  such 
a  local  body,  no  general  power  to  adopt  a  char- 
ter or  charter  provisions  can  be  so  oelegated. 
It  also  follows  that  if  the  legislature  can,  by  a 
general  law,  delegate  to  the  local  body  the  gen- 
eral power  to  adopt  by-laws  or  ordinances  on  a 
particular  subject,  it  may,  by  general  law, 
limit  that  power  by  prescribing  the  provisions 
which  the  bylaw  shall  contain,  leaving  to  the 
local  bodv  merely  the  power  to  accept  or  re- 
ject tbe  by-law.  Then,  whether  or  not  it  is 
constitutional  to  delegate,  by  a  general  local 
option  law,  the  power  to  adopt  or  reject  a  pre- 
scribed charter  or  charter  provision,  it  is  clearly 
constitutional  to  delegate  in  this  manner  the 
power  to  adopt  or  reject  a  prescribed  by-law  or 
ordinance. 

It  is  a  well-e<«tablished  principle  that  the 
Constitution  will  be  interpreted  with  reference 
to  tbe  laws  and  customs  prevailing  at  the  time 
of  its  adoption,  and  the  distinction  between 
what  is  a  delegation  of  power  to  adopt  a 
charter  or  charter  provisions,  and  what  is 
a  delegation  of  power  to  adopt  a  by-law  or 
ordinance,  must  be  determined  largely  by  as- 
certaining what  had  usually  been  the  custom 
in  this  state  up  to  and  at  the  time  this  con- 
stitutional amendment  was  adopted.  Un- 
doubtedly, the  line  of  this  distinction  is  some- 
what Ol-dcfined.  But,  if  there  is  a  doubt  as 
to  tbe  constitutionality  of  a  law,  that  duubt 
must  be  resolved  in  favor  of  its  constitution- 
ality. Therefore,  if,  by  reference  to  the  prac- 
tice heretofore  prevailing,  it  is  doubtful 
whether  the  delegation  of  power  is  one  to  adopt 
charter  provisions,  or  one  to  adopt  mere  by- 
laws or  ordinances,  that  doubt  must  be  resolved 
in  favor  of  holding  the  law  delegating  such 
power  constitutional.  There  is  another  dis- 
tinction to  be  considered,  and  that  is  the  distinc- 
tion between  what  the  legisiature  can  practi- 
cally do  and  what  it  cannot.  The  main  reason 
for  the  existence  of  ordinances  and  by-laws 
has  always  been  that  they  regulated  local  sub- 
jects and  matters  of  detail  which  the  legisla- 
ture could  not  directly  or  properly  regulate  by 
the  passage  of  permanent  laws,  either  general 
or  special.  This  old  principle  must  be  applied 
to  new  instances  which  will  continually  arise 
under  the  constitutional  amendments  prohibit- 
ing special  legislation.  The  regulation  of  such 
matters  may  always  be  delegated  in  general 
terms  to  local  bodies,  and  it  necessarily  follows 
that  more  limited  powers  may  be  thus  dele- 
gated by  the  passage  of  local  option  laws  for 
the  rej^lation  of  these  matters.  These  are 
distinctions  which  have  sometimes  been  over- 
looked in  tbe  decisions  of  those  states  having 
similar  constitutional  provisions.  Let  us  no- 
tice some  of  these  provisions,  and  the  decisions 
under  them. 

The  Constitution  of  New  Jersey  provides 
that  **the  legislature  shall  not  pass  private,  lo- 
cal, or  special  laws   regulating  the   interna'. 
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affaire  of  towns  [heia  to  include  cities]  and 
counties."  Amend,  art.  4,  §  7,  T  11.  It  is 
held  by  the  courts  of  that  state  that  those  re- 
strictions were  not  intended  to  secure  uni- 
formity in  the  operation  of  laws,  and  that  local 
option  laws,  otherwise  general  in  form,  giving 
to  municipalities  the  right  to  accept  or  reject 
the  provisions  of  the  law,  are  constitutional. 
State,  Paul,  v.  Gloucester  County  Circuit 
Ct.  Judge,  50  N.  J  L.  585.  1  L.  R.  A.  b6 ; 
State,  Warner,  v.  Boagland,  51  N.  J.  L.  62, 
72;  Be  Otewland,  52  N.  J.  L.  188,  7  L.  R. 
A.  431.  The  Constitution  of  Pennsylvania 
provides  that  "the  general  assembly  shall  not 
puss  any  local  or  special  law  .  .  .  regulating 
the  affairs  of  counties,  cities,  townships."  Ar- 
ticle 8.  ^  7.  Under  this  provision,  it  is  held 
unconstitutional  to  delegate  to  municipalities 
the  right  to  accept  or  reject  such  a  local  option 
law.  Scrantom  School  Ih'tfs  Appeal,  118  Pa. 
176;  Frott  v.  Cherry,  122  Pa.  417;  Com,  v. 
Denv>orth,  145  Pa.  172.  Neither  the  Constitu- 
tion of  Pennsylvania  nor  of  New  Jersey  ex- 
pressly requires  that  the  law  shall  have  a  uni- 
form operation  throughout  the  state,  but  the 
Pennsylvania  court  regards  the  prohibition  of 
special  legislation  as  equivalent  to  a  require- 
ment of  uniformity,  while  the  New  Jersey 
court  does  not  The  Constitution  of  Florida 
provides:  "The  legislature  shall  not  pass  spe- 
cial or  local  laws  in  any  of  the  following  cases, 
.  .  .  reeulating  county,  township,  and  munici- 
pal business;  regulating  the  election  of  county, 
township,  and  municipal  ofQcers."  Article  8, 
g  20.  "In  all  cases  enumerated  in  the  preced- 
ing section,  and  in  all  other  cases  where  a  gen- 
eral law  can  be  made  applicable,  all  laws  shall 
be  general  and  of  uniform  operation  through- 
out the  state."  Article  8,  §  21.  "The  legisla- 
ture shall  establish  a  uniform  system  of  county, 
township,  and  municipal  government."  Arti- 
cle 8,  g  24.  Under  these  provisions,  the  su- 
preme court  of  that  state  has  held  repeatedly 
that  a  general  local  option  law  for  the  organ- 
ization of  cities  is  not  a  law  of  uniform  opera- 
tion throughout  the  state,  and  therefore  uncon- 
stitutional. McConihe  v.  Staie,  McMurray,  17 
Fla.  288;  State,  Haley,  v.  Stark,  18  Fla.  255; 
Ex  parts  Wdls,  21  Fla.  280,  The  Constitu- 
tions  of  Iowa  and  Indiana  each  prohibit  spe- 
cial legislation  as  to  certain  matters,  and  pro- 
vide tbat  all  laws  relating  to  these  matters 
"shall  be  geneial  and  of  uniform  operation 
throughout  the  state."  Iowa  Const,  art.  8, 
§  30;  Ind.  Const,  art.  4,  §$  119.  In  Maize  v. 
State,  4  Ind.  84'3,  it  was  held  that,  by  reason 
of  such  constitutional  provisions,  a  local  option 
law  which,  by  its  terms,  went  into  effect,  and 
prohibited  the  sale  of  intoxicating  liquor,  in 
such  townships  as  adopted  it,  is  unconstitu- 
tional. This  decision  was  approved  in  Lafay- 
ette, M,  A  B.  B.  Co.  V.  Geiger,  84  Ind.  226, 
227.  The  supreme  court  of  Iowa  held  like- 
wise, under  their  constitutional  prohibitions, 
in  Geebrick  v.  State,  5  Iowa,  492.  In  DaWy  v. 
Wolf,  14  Iowa,  228,  the  court  sustained  a  law 
authorizing  the  people  of  the  several  counties 
to  decide,  by  a  majority  vote,  to  restrain  ho|Ts 
and  sheep  from  running  at  large.  The  court 
distinguishes  the  case  from  that  in  5  Iowa,  on 
the  ground  that  "thejr  [the  voters]  only  deter- 
mine whether  a  certam  thing  shall  be  done  un- 
der the  law,  and  not  whether  the  law  shall 
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take  effect,"  as  was  provided  by  the  law  hehl 
invalid  In  5  Iowa.  From  what  has  been  aaid^ 
it  will  appear  that  there  is  but  little  in  the  dis- 
tinction. 

The  position  of  the  Indiana  and  Iowa  ocmrts,. 
that  a  law  which  can  only  take  effect  in  each 
municipality  on  being  adopted  by  the  same 
contravenes  these  constitutional  provisions,  is, 
in  our  opinion,  undoubtedly  correct  as  applied 
to  a  proper  matter.     But  we  are  of  the  opinion 
that  the  prohibition  or  licensing  of  the  sale  of 
intoxicating    liquors    is   not  such  a    matter. 
These  constitutional  provisions  do  not  requira 
the  legislature  to  do    what  is  impracticable, 
what  they  have  never  been  able  to  do, — to  ef- 
fectively regulate  the  liquor  traffic  without  re- 
gard to  locality  or  local  sentiment.     Experi- 
ence has  demonstrated  that  firohibition  can 
only  be  enforced  where  there  is  a  strong  public 
sentiment  behind  it,  and  there  is  a  great  differ- 
ence between  the  amount  of  this  sentiment  in 
different  localities  in  the  same  state.     Again, 
this  sentiment  changes  from  time  to  time  in  the 
same  locality.    Then  the  legislature  have  a 
right  to  say  tbat  the  question  of  license  or  pro- 
hibition in  each  locality  is  not  a  matter  for 
them  to  decide,  or  a  matter  to  be  settled  by  any 
statute  fixing  absolutely  or  permanently  the 
status  in  this  respect  of  the  whole  state  or  of 
the  different  localities.    In  the  case  of  FrosiY. 
Cherry,  122  Pa.  417,  the  court  held  a  local 
option  fence  law,  to  take  effect  in  each  county 
when  adopted  by  the  voters  of  that  county, 
unconstitutional,    as   special    legislation.      It 
seems  to  us  that  the  same  reason  of  impracti- 
cability applies  to  a  fence  law  as  to  a  license  or 
prohibition  law.    It  is  often  utterly  impractica- 
ble for  the  legislature  to  enact  an  expedient 
unconditional  fence  law.     Whether  the  farma 
should  be  fenced,  and  the  stock  allowed  to  run 
at  large,   in  any  particular  locality,  dependa 
wholly  on  the  very  complex  local  conditions, 
which  determine  what  is  for  the  best  interests 
of  the  majority  of  the  people  of  the  locality, 
and  is  a  question  which  each  locality  should 
usually  be  allowed  to  settle  for  itself. 

The  distinction  i.o  between  what  is  properly 
legisUtion  and   what  is  properly  and  neces- 
sarily a  local  by  law.    That  it  is  not  a  detec- 
tion of  legislative  power  to  grant  to  some  desig- 
nated   b^y    powers    which    the    legislature 
cannot   themselves    practically    or  emciently 
exercise  is  laid  down  in  Slate,  Minneapolis,  v. 
St.  Paul,  M.  cfc  AT.  7?.  Co.  38  Minn.  248.  251; 
and  in  A  nderson  v.  Manchester  Fire  Assur.  Co. 
59  Minn.  194.  195.     This  distinction  between 
what  the  legislature  can  do  and  what  they 
cannot  exists  in  the  nature  of  tbin^,  and  has 
not  been  eradioted  by  the  constitutional  pro- 
visions probi biting  special  legislation,  and  re- 
quiring legislation  of  uniform  operation.    It 
seems  to  us  that  several  of  the  court<%  abov» 
mentioned  have  been  misled  by  ignoring  this, 
and  failing:  to  consider  that  legislation  contain- 
ing a  local  option  provision  may  in  fact  t^e 
merely  a  grant  of  power  to  each  local  body  to 
adopt  or  reject  a  prescribed  bylaw,  and  thai, 
by  prescribing  the  contents  of  the  by-law,  the 
legislature  have  really  granted  less  power  to 
each  local  body  than  if  they  granted  the  power 
to  pa5:s  any  by-law  the  local  body  saw  fit  con- 
cerning the  particular  subject-matter. 

Let  us  now  proceed  to  apply  these  principle* 


0TATB,  m  reL  Childb,  t.  Copbulho. 
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^o  the  caie  at  bar.  The  most  of  the  powers 
proTided  for  by  said  chapter  228,  Laws  1895, 
are  distinctively  charter  powers;  that  is,  they 
1>ertaiQ  to  matters  which  are  almost  invariably 
xegulated  bv  city  charters,  and  not  by  the  by- 
laws passea  under  sucb  charters.  Then,  the 
legislature  canuot  do  indirectly  what  they  can- 
not do  directly;  and  this  act  is  not  constitu- 
tional unless  the  diverse  results  which  may  be 
brought  about  by  the  adoption  of  the  act  by  one 
<:ity,  and  the  rejection  of  it  by  another,  can  be 
brought  about  by  direct,  unconditional  legisla- 
tion. There  are  two  cities  in  the  state  having 
more  than  100,000  inhabitants.  Can  the  legis- 
lature, bv  a  direct  act,  provide  that  said  chap- 
ter 228  snail  apply  to  the  one  city,  but  not  to 
the  other?  The  part  of  g  146  above  quoted 
provides  that,  when  the  act  is  adopted  by  any 
city,  **a1]  acts  and  parts  of  acts  in  any  charter 
or  special  law  relating  to  said  city  shall  be 
thereby  repealed  as  to  said  city,  so  far  as  the 
«ame  relate  to  the  subject-matter  of  this  act." 
Will  not  the  adoption  of  this  act  by  one  city, 
and  not  bv  the  other,  have  the  effect  of  a  par- 
tial repeal  of  a  special  law  by  a  special  law? 
dearly,  such  a  special  law,  partially  repealing 
«uch  a  special  law,  is  unconstitutional.  It  will 
be  readily  seen  by  anyone  familiar  with  the 
•charter  law  of  the  two  cities  in  question  that 
the  adoption  of  chapter  228  by  either  city  will, 
if  the  law  is  valid,  repeal  a  part  of  each  of 
several  of  the  special  acts  which  make  up  the 
charter  of  that  city,  leaving  the  other  part  of 
each  special  law  to  stand,  and  leaving  all  of  the 
«pecial  laws  of  the  other  city  on  the  same  sub^ 
Ject  wholly  unaffected.  The  legislature  may, 
by  a  genera],  unconditional  law,  expressly  re- 
peal all  special  laws  so  far  as  inconsistent  with 
it,  though  this  may  have  the  effect  of  leaving 
the  other  part  of  one  or  more  special  laws  in 
force  and  unrepealed.    State,  Baker,  v.  SuUi- 


fian,62  Minn.  288.  A  general  law  is  also  con- 
stitutional which  does  not,  by  implication  or 
otherwise,  repeal  the  apeclal  laws  in  conflict 
with  it.  Be  Opening  Linwood  Ptaee  (Minn.) 
87  N.  W.  77.  The  reason  of  this  is  that,  al- 
though the  constitutional  amendment  requires 
the  general  law  to  be  uniform  in  its  operation, 
the  amendment  does  not,  as  this  court  con- 
strues it,  require  this  uniformity  to  be  brought 
about  immediately.  Every  step  taken  must 
be  in  the  direction  of  a  general  law  of  uniform 
operation,  but  the  legislature  need  not  at  once, 
or  at  any  one  time,  take  all  the  steps  necessary 
to  bring  about  this  result.  Again,  the  amend- 
ment provides  that  "the  legislature  may  repeal 
an  existing  special  law,  but  shall  not  amend, 
extend,  or  modify  the  same."  This  allows  a 
special  law  to  be  totally  repealed  by  a  special 
law,  and,  as  held  ia  the  aulliran  Gate,  it  al- 
lows the  partial  repeal  or  modification  by  a 
general  law  of  all  special  laws  so  far  as  incon- 
sistent with  it.  Such  a  general  law  is  not  spe- 
cial legislation  at  all.  Bat,  as  before  stated, 
this  constitutional  provision  does  not  permit  a 
special  law  to  be  partly  repealed  or  modified 
by  a  special  law.  Then,  the  legislature  can- 
not, by  a  direct,  unconditional  special  law 
(either  included  in  a  general  law  or  enacted 
alone)  repeal  the  parts  of  the  special  laws  per- 
taining to  St.  Paul,  attempted  to  be  repealed 
by  the  enactment  of  chapter  228  and  the  adop- 
tion of  the  same  by  the  council  of  that  cifv. 
As  before  stated,  if  the  legislature  cannot  do 
this  directlv,  by  unconditional  legislation,  they 
cannot  do  ft  indirectly,  by  legislation  contain- 
ing 9ucb  a  local  option  provision.  Then  is  our 
conclusion  that  chapter  228,  aforesaid,  is  un- 
constitutional and  void;  and  therefore  the 
claim  of  respondent,  that  he  holds  an  ofllcial 
position  under  it,  cannot  be  sustained. 
Let  a  ierit  ofoueter  ieteudm 


NEW  YORK  COURT  OP  APPEAIA 


Annie  MITCHELL,  Respt., 

V, 

B0CHE8TER   RAILWAY   COMPANY, 

Appt, 

(151  N.  Y.  107.) 

1.  No  recovery  can  be  had  for  a  mis* 
earriaipe  reaultinf^  fk>oiii  fH^ht  caused  by 
the  neiriiKence  of  aDOther. 

^.    Miaearriage  reanltinii^  fifom  IMght 

caused  by  tbe  neffUirenoe  of  another  is  not  tlie 
projdmate  result  of  the  DeffUffence. 

(December  1, 1890.) 

APPEAL  by  defendant  from  an  order  of  the 
General  Term  of  tbe  Supreme  Court, 
Fifth  Department,  affirming  an  order  of  tbe 
Jttonroe  County  Circuit  setting  aside  a  nonsuit 


and  granting  a  new  trial  in  an  action  brought 
to  recover  damages  for  injuries  alleged  to  have 
been  caused  by  defendant's  negligence.  B&- 
versed. 

The  facts  are  stated  in  the  opinion. 

Meeare.  Bacon,  BrigKs,  Beeklesr*  S$ 
Bissellt  for  appellant: 

To  make  out  a  cause  of  action  It  must  be  es- 
tablished, not  only  that  a  defendant  was  guilty 
of  a  negligent  act,  but  that  tbe  injury  was  pro- 
duced by  a  cause  which  might  naturally  and 
reasonably  be  expected  to  follow  from  the  neg- 
ligent act.  Negligence  is  tbe  proximate  cause 
01  an  injury,  within  tbe  legal  meaning  of  that 
term,  when  the  injury  is  one  which  is  tbe  nat- 
ural and  probable  result  of  the  negligence,  and 
one  that  ought,  naturally,  to  have  been  fore- 
seen. 

Boswell,  Civil  Liability,  184,  185;  Wbart. 
Neg.  Causal  Connection,  gg  78-155;  Tutein  t. 


NoCT.— For  f riffht  as  a  basis  of  a  cauee  of  action, 
■mee  note  to  Bwlnir  v.  Pittsburg b,  a  C.  A  St.  L.  R. 
Co.  (Pa.)  14  L.  a.  A.  608. 

^4  L,  R.  A. 


As  to  damages  for  misoarrlase,  see  TuDnlcllffe  v. 
Bay  atles  CodsoL  B.  Co.  (Mich.) »  L.  B.  A.  Itf,  ana 
noie. 
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EurUy,  08  Mass.  211,  08  Am.  Dec.  154;  Low- 
try  Y.  Manhattan  E.  Co,  09  N.  Y.  158,  52  Am. 
Rep.  12. 

Where  the  only  injury  which  a  person  sas- 
tains  by  reason  of  the  negligence  of  another  is 
a  severe  fright,  an  action  will  not  lie  for  dam- 
ages on  account  of  such  negligence. 

Le/unan  v.  Brooklyn  City  B.  Co.  47  Hun. 
355;  Ewing  v.  Pittsburgh,  C.  C.  cfc  St,  L,  R 
Co.  147  Pa.  40,  14  L.  R.  A.  666;  Victonan 
Railway  Comra,  v.  Coultas,  L  R.  13  App.  Cas. 
222;  Wyman  ▼.  Leavitt,  71  Me.  227,  36  Am. 
Rep.  803;  Rock  v.  Denis,  M.  L.  R.  4  Super. 
Ct.  856;  Johnwn  v.  WelU,  F.  &  Co,  6  Nev. 
224,  3  Am.  Rep.  245;  LyncJi  v.  Knight^  0  H. 
L.  Cas.  577;  Renner  v.  Canfidd,  86  Minn.  90; 
Mayne,  Damages,  Wood's  Notes,  pp.  70,  74; 
Canning  v.  WiUiamsiotnn,  1  Cush.  451. 

The  rule  in  regard  to  damages  occasioned  by 
fright  or  mental  suffering  seems  to  have  been 
universally  confined  to  those  cases  where  there 
was  an  actual  physical  injury  as  the  result  of 
negligence,  and  then  the  pain,  the  mental  suf- 
fering, and  the  fright  n»y  be  taken  into  con- 
sideration in  estimating  tne  amount  of  dam- 
ages sustained  by  the  plaintiff,  but  in  all  these 
cases  the  foundation  of  the  action  has  been  the 
physical  inju^  itself,  which  was  the  direct  re- 
sult of  the  defendant's  negligence. 

Warren  v.  Boston  dt  M.  R,  Co.  168  Mass.  484. 

The  fact  that  plaintiff  had  stopped  the  car 
and  was  about  to  become  a  passenger  did  not 
make  her  a  passenger. 

PlaU  V.  Forty  Second  Street  A  O.  S.  F,  R. 
Co,  2  Hun,  124;  Creamer  v.  Weit  End  Street  R. 
Co.  156  Mass.  820,  16  L.  R  A.  400:  Donovan 
▼.  Hartford  Street  /2.  Cb.  65  Conn.  201,  20  L. 
R.  A.  207. 

The  tendency  of  the  courts  in  some  of  the 
western  and  southern  states  to  extend  the  rule 
of  liability  in  actions  against  corporations,  and 
to  introduce  a  myriad  of  new  actions  having 
their  origin  in  the  so-called  law  of  negligence, 
is  well  illustrated  by  a  class  of  cases  t^ginnine 
with  SoRelle  v.  Western  U.  Teleg.  Co.  55  Tex~ 
808.  40  Am.  Rep.  805,  overruled  in  Ouif,  C.  <fc 
S.  F.  R.  Co.  V.  Ijetjf,  50  Tex.  563.  46  Am.  Rep. 
278,  and  the  overruling  case  itself  overruled  by 
subsequent  cases  in  the  same  court. 

This  doctrine  is  expressly  repudiated  in  a 
large  number  of  cases  which  have  arisen  in  the 
Federal  courts. 

Chau  V.  Western  U,  Teleg.  Co,  44  Fed.  Rep. 
554.  10  L.  R.  A.  464;  WilcoT  v.  Richmond  d 
D.  R,  Co.  52  Fed.  Rep.  264,  17  L.  R.  A.  804, 8 
U.  S.  App.  118;  7\t/ler  v.  Western  U.  Teleg.  Co, 
54  Fed.  Rep.  634;  Kester  v.  Western  U.  Teleg. 
Co.  55  Fed.  Rep.  603;  Western  U.  TeUg.  Co.  v. 
Wood,  57  Fed.  Rep.  471,  21  L.  R.  A.  706,  18 
U.  S.  App.  317. 

The  doctrine  of  the  Texas  cases  is  also  repu- 
diated in  the  following  cases: 

Western  U,  Teleg.  Co,  v.  Rogers,  68  Miss.  748. 
18  L.  R.  A.  850;  Chapman  v.  Western  U,  Teleg. 
Go.  88  Ga.  763,  17  L.  R.  A.  430;  Connell  v. 
Western  U.  Teleg,  Co.  116  Mo.  84,  20  L.  R.  A. 
172;  Spohn  Y,  Missouri  P.  R.  Co.  116  Mo.  617; 
Francis  v.  Western  U.  Teleg.  Co.  58  Minn.  252, 
25  L.  R.  A.  406.  See  also  Phillips  v.  Dicker^ 
son,  85  111.  11.  28  Am.  Rep.  607. 

Mr,  Norris  Bull,  for  respondent: 

Negligence  consists  in:  (1)  a  legal  duty  to 
use  care;  (2)  a  breach  of  that  duty;  (8)  the  ab- 
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sence  of  distinct  intention  to  produce  4he  pre- 
cise damage,  if  any,  which  actually  follows. 

1  Shearm.  &  Redf.  Ne^.  4ih  ed.  §  5. 

With  this  negligence,  in  order  to  snstain  a 
civil  action  there  must  concur:  (1)  damage  to 
the  plaintiff;  (2)  a  natural  and  continuous  se- 
quence uninterruptedly  connecting  the  breach 
of  duty  with  the  damage,  as  cause  and  effect. 

Where  an  injury  to  a  passenger  occurs- 
through  a  defect  in  the  construction,  or  work- 
ing, or  management  of  the  vehicle,  or  anything 
pertaining  to  the  services  which  the  carrier 
ought  to  control,  a  presumption  of  negligence 
arises  from  the  happening  of  the  accident,  and 
upon  such  proof  the  burden  will  devolve  upon 
the  defendant  to  exonerate  himself  by  showing 
the  existence  of  causes  beyond  his  control,  un- 
less evidence  thereof  appears  as  part  of  plain- 
tiff's own  case. 

Smith  V.  8t.  Paul  City  R.  Go.  82  Minn.  1, 5^ 
Am.  Rep.  650;  Mullen  v.  St.  John,  57  N.  Y. 
567,  15  Am.  Rep.  580;  Cahalin  v.  Cochran,  I 
N.  Y.  S.  R  588;  Palmer  v.  Ddaware  db  H. 
Canal  Co,  120  N.  Y.  170;  Rigdon  v.  Allegany^ 
Lumber  Go.  87  N.  Y.  S.  R.  614;  Kreueen  v. 
Forty-Second  Street,  M.  ds  St,  N.  Ave.  R  Co, 
88  N.  Y.  8.  R  461;  Holbrook  ▼.  Utiea  dtS.R 
Go,  12  N.  Y.  286,  64  Am.  Dec.  502;  Cfuriis  v. 
Rocfiester  ds  8.  R  Co.  18  N.  Y.  586,  75  Am. 
Dec.  258. 

The  plaintiff  was  a  paaaenger  upon  defend- 
ant's railroad. 

Grimes  v.  Pennsylvania  Go,  S6  Fed.  Bep.  73; 
Gordon  v.  Grand  Street  A  N.  B.  Oo.  40  Barbi 
646;  Smith  v.  St,  Paul  Oify  R  Co.  supra; 
Shearm.  &  Redf.  Neg.  4th  ed.  §  488;  Brien  v. 
Bennett,  8  Car.  <&  P.  724;  Piatt  v.  For^  Sec- 
ond Street  A  0,  S  F.  R.  Go,  2  Hun,  124; 
Creamer  v.  West  End  Street  R  Go,  156  Has&. 
820,  16  L.  R  A.  490. 

The  negligence  of  the  defendant  was  the 
proximate  cause  of  the  injury. 

Ehrgott  v.  New  York,  96  N.  Y.  264,  48  Am. 
Rep.  622;  Ryan  v.  New  York  G,  R.  Co,  85  N. 
Y.  210.  91  Am.  Dec.  49;  Ewing  v.  Pittsburgh, 
G.  C,  db  St,  L,  R.  Co,  147  Pa.  40, 14  L.  R.  A.  666; 
Ring  v.  Cohoes,  77  N.  Y.  88,  38  Am.  Rep.  574. 
Martin  v.  New  York,  0.  db  W.  R,  Go,  62  Hun, 
181;  Pfillettv,  Long,  56  N.  Y.  201;  Oibney  v. 
State,  187  N.  Y.  1.  19  L.  R  A.  365. 

The  concensus  of  opinion  would  seem  to  be 
that  no  recovery  can  be  had  for  mere  friirht. 

Wyman  v.  Leatitt,  71  Me  227,  86  Am.  Rep. 
303;  Canning  v.  Williamstown,  1  Cush.  451; 
Btucley  v.  Berg,  i  Stark.  98;  Victorian  Rail- 
way Comrs.  V.  Coultas,  L.  R.  18  App.  Cas. 
222;  Ewing  v.  Pittsburgh,  G.  (7,  <fe  St.  L,  R  Co. 
supra. 

On  the  other  hand,  Hale  v.  Bonner,  82  Tex. 
33,  14  L.  K.  A.  886,  holds  that  damages  may 
be  recovered  for  mental  anxiety. 

But  none  of  these  cases  are  in  point,  ioas- 
mucb  as  in  none  of  them  does  it  appear  that 
any  other  injury  except  mere  fright  was  caused. 

No  case  can  be  found  where  fright  accom- 
panied by  physical  injury  is  not  the  subject  of 
recovery.  The  line  between  these  two  classes 
of  cases  is  clearly  and  sharply  drawn,  and  the 
rule  of  law  contended  for  by  the  respondent  is- 
well  settled  by  the  followine  cases: 

Bill  V.  KimbaU,  76  Tex.  210,  7  L.  R.  A.  618; 
Barhee  v.  Reese,  60  Miss.  906;  StuU  v.  Chieiuo 
dbN.W.R  Go.  78  Wis.  147;  lUimis  G.  R  Ok 
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▼.  Laikner,  198  III.  168;  OUter  v.  La  VaUe,  36 
Wis.  6»2;  Fitepairick  ▼.  Grea<  fre«i<??7i  /?.  Cfc>. 
IS  U.  C.  Q.  B.  646;  PureeUv,  St.  Paul  OityB, 
Co.  48  MiDD.  184,  16  L.  R.  A.  208. 

The  fact  that  damaisea  may  be  awarded  for 
physical  injury,  although  caused  through  the 
agency  of  mental  disturbance  set  in  operation 
by  deiendam's  negligence,  is  analogous  to  the 
rule  in  the  law  of  divorce,  to  the  effect  that 
eyen  where  *'  crueller"  as  defined  b^  statute  is 
held  necessarily  to  imply  physical  injury,  im- 
paired health  being  a  physical  injury  is  suffi- 
cient, though  caused  solely  through  the  agency 
of  mental  suffering  set  in  operation  by  the  mis- 
conduct of  the  defendant. 

PoweUon  y.  FoweUon,  22  Cal.  858;  KtUy  y. 
Kdly,  1  West.  Coast  Rep.  148;  BeUittne  y. 
Bethune  [18911  P.  205. 

It  is  argued  by  the  appellant  that  it  should 
not  be  held  responsible  for  an  act  which  would 
not  bring  injurious  results  upon  a  woman  in  an 
ordinary  condition.  The  fallacy  of  this  rea- 
soning is  apparent.  To  a  woman  in  an  ordi- 
nary condition  it  would  be  damnum  absque  in- 
juria. But  the  negligence  of  the  defendant 
would  exist  just  as  much.  It  would  simply  be 
its  good  fortune  to  haye  occasioned  no  dam- 
age thereby. 

PoUoek  y.  Brooklyn  d  C.  T.  R  Co.  89  N.  Y. 
8.  R  568,  Affirmed  188  N.  Y.  624,  and  60 
Hun,  584. 

The  law  may  award  damages  for  physical 
injury  to  the  person,  although  it  was  caused 
through  the  agency  of  mental  disturbance  set 
in  operation  by  defendant's  negligence. 

Report  of  this  case  in  80  Abb.  N.  C.  862, 
871,  note. 

'Mariiii,  J.,deliyered  the  opinion  of  the 
court: 

The  facts  in  this  case  are  few,  and  may  be 
briefly  stated.  On  the  1st  day  of  April,  1891, 
the  plaintiff  was  standing  upon  a  crosswalk  on 
Main  street  in  the  city  of  Rochester,  awaiting 
an  opportunity  to  board  one  of  the  defendant's 
cars  which  ha[d  stopped  upon  the  street  at  that 
place.  While  standing  there,  and  just  as  she 
was  about  to  step  upon  the  car,  a  horse  car  of 
the  defendant  came  down  the  street.  As  the 
team  attached  to  the  car  drew  near,  it  turned 
to  the  right  and  came  so  close  to  the  plaintiff 
that  she  Dtood  between  the  horses'  heads  when 
they  were  stopped.  She  testified  that  from 
fright  and  excitement  caused  by  the  approach 
and  proximity  of  the  team  she  became  uncon- 
scious, and  also  that  the  result  was  a  miscar- 
riage, and  consequent  illness.  Medical  testi- 
mony was  giyen  to  the  effect  that  the  mental 
shock  which  she  then  receiyed  was  sufficient  to 
produce  that  result.  Assuming  that  the  eyi- 
dence  tended  to  show  that  the  defendant's 
seryant  was  negligent  in  the  management  of 
the  car  and  horses,  and  that  the  plaintiff  was 
free  from  contributory  negligence,  the  single 
question  presented  is  whether  the  plaintiff  is 
entitled  to  recoyer  for  the  defendant's  negli- 
gence which  occasioned  her  fright  and  alarm, 
and  resulted  in  the  injuries  already  mentioned. 
While  the  authorities  are  not  harmonious  upon 
this  question,  we  think  the  most  reliable  and 
better  considered  cases,  as  well  as  public  policy, 
fully  justify  us  in  holding  that  the  plaintiff 
cannot  recoyer  for  injuries  occasioned  by  fright, 
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as  there  was  no  immediate  personal  injury. 
Lehman  v.  Brooklyn  City  B.  Oo.  47  Hun,  855;. 
Victorian  Railway  Comrs.  y.  Coultas,  L.  R.  18- 
App.  Cas.  222;  Ewing  y.  Pittaburgh,  G.  G.  d  Si. 
L.  B.  Co.  147  Pa.  40,  14  L.  R.  A.  666.  The 
learned  counsel  for  the  respondent  in  hi» 
brief  yery  properly  stated  that  ''the  consensus 
of  opinion  would  seem  to  be  that  no  recoyerj 
can  be  had  for  mere  fright,"  as  will  be  readily^ 
seen  by  an  examination  of  the  following  addi- 
tional authorities,  ffaile  y.  Texas  dP.B  Co. 
GO  Fed.  Rep.  557.  28  L.  R.  A.  774;  Joeh  y. 
DankuardU  85  HI.  831;  Canning  y.  Williams- 
town,  1  Gush.  451;  Western  U.  Teleg.  Co.  y. 
Wood,  6  C.  C.  A.  482,  57  Fed.  Rep.  471,  21  L. 
R.  A.  706;  Renner  v.  Ganfield  86  Minn.  90; 
Allsop  y.  Allsop,  5  Hurlst.  &  N.  584;  Johnson 
y.  Wells,  F.  d  Co.  6  Key.  a24,  8  Am.  Rep.  245;. 
Wyman  y.  Leavitt,  71  Me.  227.  86  Am.  Rep. 
808.  .  If  it  be  admitted  that  no  recoyery  can 
be  had  for  fright  occasioned  by  the  negligence 
of  another,  it  is  somewhat  difficult  to  under- 
stand how  a  defendant  would  be  liable  for  its 
consequences.  Assuming  that  fright  cannot 
form  the  basis  of  an  action,  it  is  obyious  that 
no  recoyery  can  be  had  for  injuries  resulting 
therefrom.  That  the  result  may  be  neryous 
disease,  blindness,  insanity,  or  even  a  miscar- 
riage, in  no  way  changes  the  principle.  These 
results  merely  show  the  degree  of  fright,  or 
the  extent  of  the  damages.  The  right  of  action 
must  still  depend  upon  the  question  whether 
a  recovery  may  be  had  for  fright.  If  it  can, 
then  an  action  may  be  maintained,  howeyer 
slight  the  injury.  If  not,  then  there  can  be 
no  recovery,  no  matter  how  prave  or  serious, 
the  consequences.  Therefore  the  logical  result 
of  the  respondent's  concession  would  seem  to 
be,  not  only  that  no  recovery  can  be  had  for 
mere  fright,  but  also  that  none  can  he  had  for 
injuries  which  are  the  direct  consecjuences  of 
it.  If  the  right  of  recovery  in  this  class  of 
cases  should  be  once  established,  it  would  nat- 
urally result  in  a  flood  of  litigation  in  oases, 
where  the  injury  complained  of  may  be  easily 
feigned  without  detection,  and  where  the  dam- 
ages must  rest  upon  mere  conjecture  or  specu- 
lation. The  difficulty  which  often  exists  in. 
cases  of  alleged  physical  injury,  in  deiermio- 
ing  whether  they  exist,  and,  if  so,  whether 
they  were  caused  by  the  negligent  act  of  the- 
defendant,  would  not  only  be  greatly  increased, 
but  a  wide  field  would  be  opened  for  ficiitious- 
or  speculative  claims.  To  establish  such  a. 
doctrine  would  be  contrary  to  principles  of 
public  policy.  Moreover,  it  cannot  be  prop- 
erly said  that  the  plaintiff's  miscarriage  was 
the  proximate  result  of  the  defendant's  negli- 
gence. Proximate  damsges  are  such  as  are 
the  ordinary  and  natural  results  of  the  negli 
gence  charged,  and  those  that  are  usual,  and 
may,  therefore,  be  expected.  It  is  quite  obvi- 
ous that  the  plaintiff's  injuries  do  not  fall 
within  the  nile  as  to  proximate  damages.  Tbe- 
in juries  to  the  plaintiff  were  plainly  the  result 
of  an  accidental  or  unusual  combination  of 
circumstances,  which  could  not  have  been  rea- 
sonably anticipated,  and  over  which  the  de- 
fendant had  no  control,  and  hence  her  damages, 
were  too  remote  to  justify  a  recovery  in  thi» 
action.  The.se  considerations  lead  to  the  con- 
clusion that  no  recovery  can  be  had  for  in- 
juries sustained  by  fright  occasioned  by  tb» 
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Be^llgeDoe  of  another,  where  there  is  no  im- 
nedtate  personal  injury. 

The  orden  if  the  Qeneral  and  Special  T&rm$ 
should  be  mened,  and  the  order  of  the  Trial 
Term  granting  a  nonsuit,  affirmed,  with  costs. 


All  concur  except  Hai|[fct»  J.«  not  Mia§, 
and  Vaiin»  J.,  not  Toting^ 
Ordered  according^. 


NEVADA  SUPREME  COURT. 


STATE  of  Nevada 
C.  H.  ZICHFELD,  Appt. 


t 


.Nev. 


.) 


1.  A  mantegrebyeoBtraethetween  parties 
competent  to  enter  into  that  relation  with  each 
other  18  valid,  under  the  act  of  November  28, 1861, 
maklnfr  provtsions  as  to  licenses  and  the  persons 
by  whom  manages  may  be  celebrated,  but  con- 
taining no  express  clause  of  nullity  as  to  mar- 
riages otherwise  oontraoted. 

9.  An  inwaJid  eontraet  to  dlMolwe  a 
anajrriafre  between  husband  and  wife  is 
not  adnUeeible  hi  his  favor  to  sbow  his  good 
faith  in  contracting  a  later  marriage,  when 
charged  with  bigamy,  under  a  statute  which 
does  not  require  any  other  criminal  intent  than 
is  involved  io  entertog  into  the  prohibited  mar- 
riage. 

^  A  man  may  be  gvllty  of  bigamy  aU 
though  he  believes  his  former  marriage  is  an- 
nulled, where  a  statute  describes  the  offense  as 
marrying  again  while  a  former  husband  or  wife 
is  livlnir,  without  any  specific  provision  as  to 
oriminal  intent. 

(November  19, 1808.) 

APPEAL" by  defendant   from  a  judgment 
of  the  District  Court  of  Washoe  County 
<»nvicting  him  of  bigamy.    AJprmed, 
The  facts  are  stated  in  the  opinion. 
Messrs,  Curler  Sk  Cnrler,  for  appellant: 
Under  our  law  no  person  other  than  a  min- 
ister of  any  religious  society  or  congregation, 
within  this  state,  who  has  obtained  a  license 
for  that  purpose,  or  any  Judge  of  the  district 
<ouTt  in  his  district,  or  justice  of  the  pesce  in 
his  oountv,  is  authorized   to  join  persons  to- 
other SR  husband  and  wife. 

Nev.  Gen.  Stat.  §§  478,  481,  486. 
The  legislature  of  the  state  of  Nevada  did 
not  intend  to  recognize  what  is  known  as  com- 
mon-law marriages. 
Nev.  Oen.  Stat.  474,  §  6. 
The  provision  of  the  statute  making  the  ex* 
•ceptioD  that  all  marriages  shall  be  deemed  to 
be  valid  although  the  ceremony  is  performed 
by  a  person  not  authorized  to  perform  it,  and 
prescribing  how  marriHges  shall  b^solemoized, 
precludes  the  contracting  of  the  relationship 
in  any  other  manner  than  as  provided.    Tbe 
legislature,  having  made  a  provision  specially 
legalizing  marriages  in  certain  excepted  cases, 
must  be  held  to  have  contemplated  all  others 
not  entered  into  according  to  the  manner  pro- 
Nora.— For  intent  as  an  element  of  crime,  see 
eoCsto  People  v.  Flack  (N.  Y.»  11 L.  R.  A.  807. 
•also  Fanning  v.  Ohace(B.  L)  18  L.  B.  A.  184. 
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vided  for  by  tbe  statute,  and  not  wltfala  the 
exception,  as  void. 

Bef)erH7i  v.  Bereriin,  29  W.  Va.  789;  Own.  v. 
Munson,  197  Mass.  406. 84  Am.  Rep.  411;  Ncf- 
cross  V.  Norcross,  156Msss.  425;  Dunbartoni. 
Franklin,  19  N.  H.  257;  Re  MeUvgfdin'i 
Estate,  4  Wssb.  670,  16  L.  R.  A.  699;  FoOans 
hee  V.  WUhur,  14  Wash.  242;  Btane  v.  Baite^, 
9  Wash.  115. 

The  contract  of  separation  was  admissible 
for  tbe  purpose  of  showing  thst  there  was  no 
intent  on  the  part  of  the  defendant  to  commit 
a  crime. 

8Uite  V.  Oardner,  6  Nev.  877,  and  anthorities 
therein  cited. 

Messrs.  F.  H.  Noreroaat  District  Attorney, 
and  Robert  M.  Beatty*  Attorney  General, 
for  the  State. 

BonnUleldt  J.,  delivered  the  opinion  of 
the  court: 

The  appellant  was  convicted  in  tbe  district 
court  of  tbe  second  Judicial  district  in  and  for 
Washoe  county  of  the  crime  of  bigamy,  aod 
appeals  from  the  Judgment  of  the  court  sod 
sn  order  denying  bis  motion  for  new  trial. 
The  following  facts  are  not  disputed:  In  tbe 
year  1898,  in  ssid  county,  the  appellant  wss 
married  to  Sophia  Koser,  by  written  contract, 
without  the  services  of  any  of  the  persons  sn- 
thorized  by  the  statute  to  Join  persons  in  msr- 
rfage,  or  to  solemnize  msrriages.  Subse- 
quently, and  in  1895,  the  parties  separated  by 
mutual  consent,  and  the  appellant^  while  be 
was  so  married  to  Sophia  Eoser,  and  knowio^ 
that  said  Sophia  was  still  alive,  was  formally 
married  to  Laureiia  Bosford,  by  J.  J.  Lion,  s 
Justice  of  the  pesce  of  Washoe  county. 

There  is  no  contention  as  to  the  sufficiency 
of  said  first  marriage  to  constitute  a  valid  msr- 
ringe  at  the  common  law;  but  counsel  for  ap- 
pellant contend  that  our  statute  oonceroiog^ 
marriages  has  superseded  the  common  law. 
and  that  all  marriages  not  entered  into  in  con- 
formity to  the  provisions  of  the  statute  are 
null  and  void.  It  is  well  settled  that  under 
the  common  law  the  marriage  relation  may  be 
formed  by  words  of  present  assent  (per  rerba 
de  prmsevii),  and  without  tbe  interposition  of 
any  person  lawfully  authorized  to  solemnize 
marriages,  or  to  Join  persons  In  marriaire. 
The  first  act  passed  by  our  territorial  legisla- 
ture was  an  act  entitled  '*An  Act  Adopting  tbe 
Common  Law."  At  the  same  session  of  tbe 
leeislature,  it  passed  the  act  relating  to  mar- 
riages, of  which  the  following  is  §  1:  **Tbat 
marriage,  so  far  aa  its  validity  in  law  is  ooo- 
cemed,  is  a  dvil  contract  to  which  the  consent 
of  the  parties  capable  in  law  of  contracting  ia 
essential."    (November  98,  1861.)    Altboogb 
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^hl8  act  contains  provisions  requiring  a  license, 
•directing  how  and  by  whom  marriairefl  maj  be 
<^elebrated,  or  by  whom  persons  may  be  Joined 
in  marriage,  and  prescribing  other  regulations 
in  referenc;e  thereto,  the  statute  contaios  no 
express  clause  of  nullity,  making  void  mar- 
riages contracted  by  mutual  consent  per  verba 
de  prcBtenti,  except  a  prior  license  is  obtained, 
or  solemnization  had,  in  accordance  with  its 
provisions. 

Authorities:    The  Supreme  Court   of   the 
United  States  in  Meifter  v.  Moore,  96  U.  S.  76. 
24  L.  ed.  8'26  (opinion  by  Justice  Strong),  in 
construing  the  Michigan  statute,  which  is  sub- 
stantially the  same  as  ours,   said:    *'It  [the 
instruction]  certainly  withdrew  from  the  con- 
sideration of  the  jury  all  evidence,  if  any  there 
was,   of  informal  marriage  by  contract  per 
verba  de  prcnejtti.    That  such  a  contract  con- 
stitutes a  marriage  at  common  law  there  can 
he  no  doubt,  in  view  of  the  ad  judirations  made 
1h  this  country  fiom  its  earliest  settlement  to 
the  present  day.     Marriage  is  everywhere  re- 
irarded  as  a  civil  contract.    Statutes  In  many 
of  the  states,  it  is  true,  regulate  the  mode  of 
entering  into  the  contract,  but  they  do  not 
-confer  tnc  right    Hence  they  are  not  within 
the  principle  that  where  a  statute  creates  a 
right,  and  provities  a  remedv  for  its  enforce- 
nrtent,  the  remedy  is  exclusive.    No  doubt  a 
statute  may  take  away  a  common-law  right; 
but  there  is  always  a  presumption  that  the 
"legislature  has  no  such  intention,  unless  it  be 
plainly  expressed.    ^  statute  may  declare  that 
no  marriages  shall  be  valid  nnless  tbcy  are  sol- 
emnized in  a  prescribed  manner;  but  such  an 
enactment  is  a  very  different  thing  from  a  law 
requiring  all  marriages  to  be  entered  into  in 
the  pri'Sence  of  a  magistrate  or  a  clergvnian, 
•or  that  it  be  preceded  by  license,  or  publication 
of  bans,  or  be  attested  by  witnesses.    Such 
•form -1 1  provisions  may  be  construed  as  merely 
-directory,  instead  of  beinjf  treated  as  destruc- 
tive of  a  common-law  right  to  form  the  mar- 
riage relation. by  words  of  present  assent.  And 
such,  we  think,  has  been  the  rule  generally 
Adopted  in  construing  statutes  regulating  mar- 
riage.    Whatever  directions  they  may  give  re- 
-spertinfir  its  formation  or  solemnization,  courts 
have  usually  held  a  marriage  good  at  common 
law  to  be  good  notwithstanding  the  statutes, 
unless  they  contain  express  words  of  nullity. 
In  many  of  the  states,  ena<^'tments  exist  very 
similar  to  the  Michigan    statute;    but  thefr 
object  has  manifestly    been,   not  to  deolaie 
what  shall  be  requisite  to  the  validity  of  a 
marriage,  but  to  provide  a  legitimate  mode  of 
solemnizing  it.     They  speak  of  the  celebration 
•of  its  rile,   rather  than  of  its  validity,  and 
ihey  address  themselves    principally    to   the 
functionaries  they  authorize  to  perform  the 
oeremony.    In  most  cases  the  leading  purpose 
is  to  secure  a  registration  of  marriages,  and 
evidence  bv  which  marriages  may  be  proved; 
for  example,  by  certificate  of  a  clerpyman  or 
magistrate,  or  by  exemplification  of  the  regis- 
try.    In  a  small  number  of  the  states,  it  must 
be  admitted,  such  statutes  have  been  construed 
as  denving  validity  to  marriages  not  formed 
according  to  the  statutory  directions.     .     .    . 
As    before    remarkeil,  the  statutes  are  held 
merely  directory,  because  marriae:e  is  a  thing 
of  common  right,  because  it  is  the  policy  of 
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the  state  to  encourage  it,  and  because,  as  has 
sometimes  been  said,  any  other  construction 
would  compel  holding  illegitimate  the  offspring 
of  many  parents  conscious  of  no  violation  ox 
law.  The  Michigan  statute  differs  in  no 
essential  particular  from  those  of  other  states 
which  have  generally  been  so  construed.  It 
does  not  declare  marriages  void  which  have 
not  been  entered  into  in  the  presence  of  a 
minister  or  magistrate.  It  does  not  deny  valid- 
ity to  marriages  which  are  good  at  coiftmon 
law.  The  most  that  can  be  said  of  it  is  that 
it  contains  implications  of  an  intention  that  all 
marriages,  except  some  particularly  mentioned, 
should  be  celebrated  in  the  manner  prescribed. 
The  6th  section  declares  how.  they  may  be  sol- 
emnized. The  7lh  describes  what  shall  be  re- 
quired of  justices  of  the  peace  and  ministers  of 
the  gospel  before  they  shall  solemnize  any 
marriage.  The  8th  section  declares  that  in 
everv  case,  that  is,  whenever  any  marriage 
shall  be  solemnized  in  the  manner  described  in 
the  act,  there  shall  be  at  least  two  witnesses 
present  beside  the  minister  or  magistrate.  The 
9th,  10th.  11th,  16th,  and  17th  sections  provide 
for  certificates,  registers,  and  exem plications 
of  records  of  marriages  solemnized  by  maids- 
trates  and  ministers.  The  12lh  and  18th  im- 
pose penalties  upon  justices  and  ministers 
joinine  persons  in  marriage  contrary  to  the 
prorisions  of  the  act,  and  upon  persons  joining 
others  in  marriage,  knowing  that  they  are  not 
lawfully  authorized  so  to  do.  The  14ih  and 
loth  sections  are  those  upon  which  most  reli- 
ance is  placed  in  support  of  the  charge  of  the 
circuit  court.  The  former  declares  that  no 
marriage  solemnized  l)efore  any  person  pro- 
fessing to  be  a  justice  of  the  peaue  or  minister 
of  the  eospel  shall  be  deemea  or  adjudged  to 
be  voinon  account  of  any  want  of  iurisdiction 
or  authority  in  such  supposed  minister  or  jus- 
tice, provided  the  marriage  be  consummated 
with  a  full  belief  on  the  part  of  the  persons 
so  married,  or  either  of  them,  that  they  have 
been  lawfully  joined  in  marriage.  This,  it  is 
argued,  raises  an  implication  that  marriages 
not  in  the  presence  of  a  minister  or  justice,  or 
one  professing  to  be  such,  were  intended  to  be 
declared  void.  But  the  implication  is  not 
necessarily  so  broad.  It  is  satisfied  if  it  reach 
not  beyond  marriages  in  the  mode  allowed  by 
the  act  of  the  legislature.  The  15th  section 
exempts  people  called  Quakers  or  Friends 
from  the  operation  of  the  act.  As  to  them  the 
act  gives  no  directions.  From  this,  also,  an 
inference  is  attempted  to  be  drawn  that  lawful 
marriaees  of  all  other  persons  must  be  in  the 
mode  directed  or  allowed  [by  the  statute].  We 
think  the  inference  is  not  a  necessary  one. 
Both  these  sections  (the  14tb  and  the  I5tb),  are 
to  be  found  in  the  acts  of  other  states,  in  which 
it  has  been  decided  that  the  statutes  do  not 
make  invaliii  common-law  marriages."  We 
think  that  in  the  above  opinion  by  Justice 
Strong  a  clear  and  proper  construction  of  the 
statute  is  given. 

Bishop  says:  "It  was  well  observed  by  Lord 
Stowell  that  in  a  slate  of  nature  no  forms  need 
be  added  to  an  agreement  of  present  marriage 
to  render  it  complete.  In  the  opinion  of  the 
Scotch  people,  and  of  the  people  of  a  part  of 
our  states,  marriage,  emphatically  a  thing  of 
nature,  is  properly  regulated  by  the  law  of  ii» 
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lure.  But  in  Eogland,  in  other  of  our  states, 
and  largely  In  Continental  Europe,  civilization 
has  undertaken  to  refine  and  improve  nature's 
law,  by  denying  niarria|te  except  under  speci 
fled  forms  and  ceremonies.  The  consequence 
of  which  is  that  shrewd  rakes  entrap  single 
girls  into  nature's  marriage;  then,  at  their 
whim  or  exalted  pleasure,  cast  them  off,  and 
leave  a  family  of  children  under  the  disabilities 
and  disgrace  of  bastardy."  1  Bishop,  Mar. 
Div.  &  Sep.  ^§  885,  886.  Bishop,  after  an 
extended  review  of  the  authorities  on  the  sub- 
ject which  he  cites,  restates  the  doctriue  recog- 
nized by  the  courts  of  nearly  all  the  states 
having  statutes  similar  to  oi^rs,  as  follows: 
"Any  required,  formal  solemnization  of  mar- 
riage is  an  impediment  to  enteriog  into  it; 
therefore,  since  marriage  is  favored  in  law, 
statutory  provisions  establish iDg  forms  are  to 
be  strictly  interpreted,  not  being  encouraged 
by  the  courts.  In  the  absence  of  any  statute 
or  local  usage  controlling  the  question,  only 
the  consent  treated  of  in  our  last  two  chapters 
is  indispensable  to  the  constitution  of  mar- 
riage; and  legislation  commandiDg  formalities, 
even  punishing  those  who  celebrate  marriage 
contrary  to  its  provisions,  or  punishing  the 
parties  themselves,  will  not  render  a  marriage 
had  in  disregard  of  it  void,  unless  the  statute 
expressly,  or  by  necessary  implication,  declares 
this  consequence.  But  it  is  otherwise  of  a 
statute  which  authorizes  the  iotennarriage  of 
parties  before  incompetent,  for  in  this  case 
there  is  no  common  law  to  fall  back  upon. 
And  such  parties  must  strictly  conform  to  the 
legislative  direction,  to  render  their  marriage 
valid.  In  the  ordinarv  case,  wherein  the  com- 
mon law  may  be  relied  on  except  as  excluded 
by  the  statute,  only  the  particular  things  which 
the  statute  declares  to  be  nullifying  if  omitted 
need  be  observed, — all  the  rest  beine:  directory, 
and  noncompliance  immaterial."    Id.  §  449. 

In  an  elaborate  review  of  the  authorities,  and 
an  exhaustive  discussion  of  the  question  now 
under  cft)nsideration,  the  supreme  court  of 
Missouri,  in  Dyer  v.  Brannock,  66  Mo.  891,  27 
Am.  Rep.  859,  held  that  a  marriage  by  con- 
tract, without  solemnization  before  a  minister 
of  the  gospel  or  an  officer  of  the  law,  was  valid, 
the  statute  concerning  marriages  containing  no 
positive  declarations  that  a  marriage  not  so 
solemnized  shall  be  void.  Numerous  other 
authorities  might  be  cited  to  the  same  effect  as 
the  above,  but  we  deem  it  unnecessary. 

In  Fitzpatriek  v.  Fitzpatrick,  6  Nev.  68,  this 
court  has  construed  §  2  of  our  statute,  and  the 
reasoning  of  the  court  is  applicable  to  the  con- 
struction of  all  the  sections  relied  on  by  coun- 
sel for  appellant,  and  by  the  authorities  hold- 
ing that  the  statute  nullifies  common-law 
marriages.  In  that  case  the  plaintiff  brought 
suit  to  have  her  marriage  declnred  annulled  on 
the  ground  that  she  was  under  age,  and  the 
consent  of  her  parent  or  guardian  had  not  first 
been  obtained.  Section  2  provides  that  "male 
I)ersons  of  the  age  of  eighteen  years  and  female 
persons  of  the  age  of  sixteen  years  .  .  . 
may  be  Joined  in  marriage,  provided  always, 
thai  male  persons  under  the  age  of  twentyone 
years  and  female  persons  under  the  a^e  of 
eighteen  years  shall  first  obtain  the  consent  of 
their  fathers"  or  mothers  or  guardians,  respec- 
tively, "and  provided  further,  that  nothing  in 
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this  act  shall  be  construed  so  as  to  make  the 
issue  of  any  marriage  illegitimate,  if  the  per- 
son or  persons  shall  not  be  of  lawful  age.* 
The  plaintiff's  counsel  contended  that  '*ths 
plaintiff,  by  reason  of  want  of  age,  was  in- 
capable pf  contracting  a  valid  marriage,  except 
with  the  consent  of  her  parent  or  guardito." 
He  areued:    'The  statute  provides  that  oiar- 
riaf;e  oy  females  under  the  age  of  eighteen 
shall  be  contracted  only  with  the  consent  of 
their  parents  or  guardian,  and  a  penalty  is- 
im posed  on  the  county  clerk  who  shall  issue  a> 
license  for  the  marriage  of  such  minor  without 
such  consent.     .     .     .    Beside,  the  statute  of 
Nevada  is  peculiar  in  providing  that  nothing 
in  it  shall  be  construed  to  make  the  issue  or 
any  marriage  illegitimate,  if  the  person  or  per 
sons  shall  not  be  of  lawful  age.     Evidently  the 
legislature  intended  by  this  that  all  marrisgei- 
entered  into  except  as  provided  in  said  ict 
should  be  void.     If  this  was  not  their  inteoUoD, 
then  that  portion  of  the  act  which  provides 
against  bastardizing  the  issue  of  such  mar- 
riages is  mere  surplusage  and  without  mean- 
ing, for  the  reason  that  it  would  be  the  merest 
folly  to  provide  by  statute  that  issue  of  a  valid 
marriage  shall  not  be  illegitimate."    The  court 
held,  however,  that  "that  proviso  cannot  ia- 
d4cate  any  such  intent  as  daimed,  as  it  only 
relates  to  issue  of  persons  not  of  lawful  s^,— 
that  is,  not  of  the  age  of  eighteen  years  in  the 
male  or  sixteen  years  in  the  female.    .    .    . 
By  the  common  law,  and  the  statute  law  of 
this  state    .     .     .     marriage  is  held   to  be  a 
civil  contract.     To  render  the  contract  valid, 
the  parties  must  be  able  and  willing  to  con- 
tract.    At  common  law  the  age  of  capacity  l» 
make  the  contract  of  marriage  was  fixed  ai 
fourteen  years  for  males  and  twelve  years  for 
females.     .     .     .    Marriage  before  such  age 
is  voidable  at  the  election  of  either  partv,  on 
arriving  at  the  age  of  consent,  if  either  ot  tbe 
parties  be  under  that  age  when  the  contract  t» 
made.    2  Kent.  Com.  44.    The  statute  of  ibit 
state  does  not  alter  the  common  law,  save  by 
substituting  the  ages  therein  named  for  the  com- 
mon law  ages,  and  it  has  been  generally,  if  not 
universally,  held,  in  construing  similar  statoies, 
that,  in  the  absence  of  any  provision  declaring 
marria^  made  in  violution  of  the  statutory  pro- 
viso void,  it  was  r  valid  and  binding  contract, 
upon  the  theory  that  persons  of  the  cooseniiog 
or  lawful  age,  voljntarily  entering  into  a  coo- 
tract,  should  be  held  thereto,  precisely  a«  tbey 
would  be  held  to  any  other  lawful  contract 
voluntarily  assumed  at  the  legal  aee,  or  upon 
majority."    It  will  be  observed  that  the  court 
held,   in  effect,  that  in  the  absence  of  aoy 
provision  of  the  statute  declaring  the  marriage 
of  a  minor,  without  the  consent  of  parent  or 
guardian,  void,  the  marriage  was  valid,  oot- 
wiihsianding  the  explicit  requirements  of  tbe 
statute  that  such  consent  shall  first  be  obtaioed. 
Our  statute  does  not  expressly,  nor  by  necesr 
sary  implicatl m,   as   we    view    it,  render  a 
marriage  bad  in  disregard  of  its  prescribed  for- 
malities voifi.     We  are  to  presume  that  ibfr 
legislature  knew  that  marriages  by  contraciare 
valid  at  common  law;  that  they  have  tbus 
been  entered  into  from  time  immemorial,  aD<i 
are  liable  to  continue  to  be  so  contracted.    Aod 
if  the  legislature  intended   to  prohibit  suclk 
marriages  and  render  them  void,  and  ibus 
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entaD  apon  parties  conscious  of  do  wTongdoing, 
«x>d  their  cbildreD,  sach  oYil  oonsequences  as 
must  necessarily  result  tberefrom,  it  would 
bsTe  expressed  such  intent  in  such  terms  as 
need  no  construction,  and  about  which  even 
laymen  could  have  no  doubt,  and  would  thus 
have  ^iven  due  notice  to  all  of  the  invalidity 
of  informal  marria^^es  entered  into  simply  by 
contract.    It  seems  to  us  clearly  that  the  legis- 
lature, by  the  terms  used  in  the  1st  section  of 
the  marriage  act,  intended  to  specifically  rec- 
ognize the  common  law  in  respect  to  marriages. 
It  therein  declared  "that  marriage,  so  far  as 
its  validity  in  law  is  concerned^  is  a  dvil 
contract  to  which  the  consent  of  tbe  parties 
capable  in  law  of  contracting  is  essential."    If 
the  legislature  had  intended  that  compliance 
-with  any  of  tbe  provisions  of  the  succeeding 
section  should  also  be  essential  to  its  validity 
in  law,  we  are  of  opinion  that  it  would  have 
so  expressed  itself,  and  not  left  the  definition 
of  a  valid  marriage  in  law  "a  civil  contract  to 
which  the  consent  of  tbe  parties  capable  in 
law  of  Lontracting  1b  essential."    We  are  of 
opinion  that  the  subsequent  sections  were  en- 
acted for  the  purposes  named  above  in  the 
opinion  delivered  by  Justice  Strong,  and  for 
the  additional  purpose  of  accomm(xlating  the 
▼lews  of  those  who  do  not  believe  in  marriages 
by  contract  simply,  and  would  not  be  satisfied 
with  entering  into  themarriaise  relation  except 
by  some  mode  prescribed  by  the  statute,  and 
for  the  purpose  of  giving  to  the  forms  and 
ceremonies  in  practice  among  many  classes 
statutory   recognition.    While   any  form   or 
ceremony  tbe  parties  interested  may  choose  is 
recognized  by  tbe  statute,  no  particular  form 
is  required.    The  elements  essential  to  a  com- 
mon-law marriaj^e  are  required . — a  contract 
per  verba  de  praxenti.    In  the  language  of  the 
statute,  the  parties  "shall  declare  that  they 
take  each  other  as  husband  and  wife/' — not 
necessarily  by  word  of  mouth,  but  in  some 
manner  to  declare  such  assent.    From  t  he  great 
preponderating  weight  of  authority  and  reason, 
we  are  of  opinion  that  all  other  provisions  of 
the  statute  are  directory,  so  far  as  the  validity 
of  the  marriage  is  concerned,  and  that  a  mar- 
riage by  contract  between  parties  cr)mpetent  to 
enter  into  that  relation  with  each  other  is  valid 
under  our  statute.     We  therefore  bold  that 
the  said  marriage  of  the  appellant  to  Sophia 
Koser  is  valid. 

Errors  assigned:  On  the  14th  day  of  Sep- 
tember, 1895,  about  three  weeks  before  the 
alleged  second  marriaee  of  the  defendant,  he 
and  bis  first  wife  Sophia,  entered  into  a  written 
agreement  between  themsclvesin  settlement  of 
their  property  rights,  and  agreed  to  then  and 
there  separate,  and  further  agreed  in  terms  as 
follows:  "The  parties  hereto,  each  with  tbe 
other,  covenant  and  agree  to  sever  their  marital 
relations,  and  by  these  presents  do  sever  their 
marital  relations."  Counsel  for  defendant 
offered  to  introduce  this  agreement  in  evidence, 
to  which  the  district  attorney  objected  on  tbe 
ground  that  it  was  incompetent,  irrelevant, 
and  immaterial.  The  court  sustained  the  ob- 
jection. This  ruling  is  assigned  as  error. 
Counsel  argues,  in  substance,  under  the  au- 
thority of  State  V.  Gardner,  5  Nev.  877,  that 
the  agreement  was  proper  evidence  to  go  to  the 
nrv.  n%  tending  to  show  that  there  was  no 
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criminal  intent  on  the  part  of  the  defendant  in 
entering  into  the  secona  marriage,  he  believing 
that  the  agreement  had  annulled  the  first  mar- 
riage. 

Criminal  intent:  The  rule  adopted  by  the 
majority  of  the  court  in  the  said  Gardner 
Caae,  to  the  effect  that  where  a  statute  forbids 
the  doing  of  a  certain  thing,  and  is  silent 
concerning  the  intent  with  which  it  is  done,  a 
person  commits  no  offense,  in  law,  though  he 
does  the  forbidden  thing,  within  all  the  words 
of  the  statute,  if  he  had  no  evil  or  wrongful 
intent  beyond  that  which  is  involved  in  the 
doing  of  the  prohibited  act.  is  disapproved, 
and  the  decision  to  that  effect  is  hereby  over- 
ruled. We  recognize  the  well  settled  rule  that, 
where  a  specific  in  tent  is  required  by  statute  to 
constitute  the  crime,  such  specific  intent  enters 
into  the  nature  of  the  act  itself,  and  must  be 
alleged  and  proved  beyond  a  reasonable  doubt. 
The  statute  under  which  the  defendant  was 
indicted,  tried,  and  convicted  provides :  '  'Big- 
amy consists  in  the  having  of  two  wives  or  two 
husbands  at  one  and  the  same  time,  knowing 
that  the  former  husband  or  wife  is  still  alive. 
If  an^  person  or  persons  within  this  state  being 
married,  or  who  shall  hereafter  mairy,  do  at 
any  time  marry  any  person  or  persons,  the 
former  husband  or  wife  being  alive,  the  person 
so  offending  shall  be  punished.  .  .  .  Nothing 
hereto  contained  shall  extend  to  anv  person  or 
persons  wliose  husband  or  wife  shall  have  been 
continually  absent  from  such  person  or  persons 
for  tbe  space  of  five  vears  prior  to  the  said 
second  marriage,  and  he  or  she  not  knowing 
such  husband  or  wife  to  be  living  within  that 
time.  Also,  nothing  herein  contained  shall  ex- 
tend to  any  person  that  is  or  shall  be,  at  the 
time  of  such  marriage  divorced  bv  lawful  au- 
thority from  tbe  bonds  of  such  former  mar- 
riage, or  to  any  person  where  the  former  mar- 
riage hath  been  by  lawful  authority  declared 
void."  There  is  no  intent  involved  in  this 
case,  except  the  doing  of  the  thing  forbidden 
to  be  done  by  tbe  statute.  "Whatever  one 
voluntarily  does,  he,  of  course,  intends  to  do. 
If  the  statute  has  mar'^e  it  criminal  to  do  any 
act  under  particular  circumstances,  the  psrty 
voluntarily  doing  that  act  is  chargeable  with 
the  criminal  intent  of  doing  it.*'  Corn.  v.  Mash, 
7  Met.  472.  "There  was  the  intent  to  marry 
a  second  time,  not  knowing  the  husband  to  be 
dead,  who  had  been  at^ent  for  a  i>eriod  of  about 
one  year  only,  and  Ibis  is  the  criminal  intent 
and  tbe  only  intent  which  is  of  the  essence  of 
tbe  offense'."  Jones  v.  State,  67  Ala.  84. 
**Upon  indictment  for  selling  intoxicating 
liquor  to  a  minor  without  authority  from  his 
parents  or  guardian,  it  does  not  matter  that  the 
defendant  did  not  know  that  such  person  was 
a  minor.  He  is  bound  to  know  whether  such 
person  is  a  minor  or  not."  Farmer  v.  People, 
77  111.  822.  A  statute  of  North  Carolina  au- 
thorized tbe  sheriff  to  issue  a  license  to  sell 
liquor  by  retail  only,  on  an  order  of  the  board 
of  commissioners,  upon  application  of  the  per- 
son seeking  tbe  license,  and  made  it  a  criminal 
offense  to  retail  liquor  without  a  license.  On 
the  1st  day  of  January,  1883,  the  board,  upon 
application  of  Voight,  ordered  the  license  to 
issue,  and  on  the  same  day  revoked  the  order. 
Notwithstanding  this  revocation,  the  sheriff 
afterwards,  and  on  the  last  day  of  said  January, 
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issued  tbe  HceDse,  Yoigbt  kcowlDg  wben  be  re- 
ceived tbe  license  tbat  tbe  order  for  its  issiianoe 
had  beeu  revoked.  Yoigbt  was  prosecuted 
criminally  for  retailing  liquor  without  a  license. 
The  trial  court  charged  the  Jury  '*that  if  tbe 
lury  were  fully  satisfied  that  tbe  license  was 
issued  after  tbe  1st  of  January.  188B.  and  de- 
fendant knew  it  was  subsequent  to  tbe  revoking 
order,  and  thereafter  sold  liquor  as  charged, 
.  .  .  they  should  convict  notwithstanding,  at 
the  time  of  the  act.  he  had  possession  of  the 
license."  Tbe  supreme  court  approved  tbe 
instruction,  and  said:  "Nor  is  it  a  defense 
to  a  criminal  accusation  that  the  defendant  did 
not  intend  to  violate  or  evade  tbe  law,  or 
supposed  be  had  a  right  to  sell,  when  he  in- 
tended to  do,  and  did  do.  the  criminal  and 
f 01  bidden  act.  The  criminal  intent  is  insepa- 
rably involved  in  tbe  intent  to  do  the  act 
which  the  law  pronounces  criminal."  State  v. 
Voiffht,  90  N.  C.  741.  Tbe  provisions  of  a 
statute  in  Massachusetts  are  as  follows: 
"Whoever  falsely  makes  .  .  any  certificate 
of  nomination  or  nomination  paper,  or  any  part 
thereof,  or  files  any  certificate  of  nomination 
or  nomination  paper  knowing  the  same  or  any 
part  thereof  to  be  falsely  made.  .  .  shall  be 
punished,"  etc.    Connelly  was  convicted  under 


this  statute,  first,  for  falsely  making  nomioa^ 
tion  papers;  second,  for  filing  tbe  same.  Oa 
appeal  the  supreme  Judicial  court  held:  "No 
fraudulent  intent  is  necessary  to  constitute  the 
offense.  It  is  immaterial  that  tbe  defendant 
did  not  intend  to  break  the  law.  It  is  enough 
tbat  he  did  tbe  things  made  offenses  by  ihe 
statute."  Com.  v.  Connelly,  168  Mass.  539. 
We  cite  the  followingadditional  authorities  on 
tbe  question  of  intent,  which  are  in  line  with 
tbe  ones  given  above:  Walls  ▼.  State,  7  Blackf. 
572;  The  Ann,  1  Gall.  62;  tUg,  ▼.  Woodrov.  15 
Mees.  &  W.  404;  Myen  v.  Stat€,  1  Conn  50^; 
State  y.  Gof)denoie,  65  Me.  30;  State  v.  Whit 
comb,  53  Iowa,  85,  85  Am.  Rep.  258;  Hood  t. 
State,  56  Ind.  263,  26  Am.  Rep.  21:  Datis  t. 
Com.  18  Bush,  818;  Whart.  Crim.  £v.  8th  ed. 
§  725,  and  cases  there  cited. 

We  therefore  bold  tbat  the  court  did  not  err 
in  excluding  said  agreement  of  tbe  appellant 
and  Sophia  Zicbfeld.  This  opinion  disposes 
of  all  the  alleged  errors,  and,  finding  no  error 
of  the  court  in  tbe  record,  the  judgment  and 
order  appealed  from  are  a  firmed. 


Biipelowt  Ch.  J.,  and 
cur. 


Belknap,  J.,  cob- 
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A  hiiaband*a  rl^ht  of  action  for  the  loss 
of  hlfl  wife's  aoclety  on  account  of  injuries 
which  result  in  her  death  is  defeated  hy  a  reooy- 


ery  of  Judgment  by  her  personal  fepreseotatlft 
io  an  action  for  her  death,  brought  under  Gen. 
8tat.  chap.  57.  f  1.  for  the  benefit  of  her  estate, 
which  is  more  advantageous  to  him  than  hisoon- 
mon-law  right  of  action  for  loss  of  her  society. 

(February  10.  ISOOw) 

APPEAL  by  defendant  from  a  Judginent  of 
tbe  Circuit  Court  for  Todd  County  io  fa 


NOTB.— Bow  mnny  distinct  causes  of  action  arise 
from  injurUs  resulting  in  deaths 

L  AUemalive  action  for  death  or  injury, 

a.  Qenerally, 

b.  Acti/ms  for  death  as  affected  bv  release. 

L  Buinjuredparty» 
2.  By  others. 
8.  By  plaintiffs. 
o.  Other  actions  as  a  bar. 

1.  Actitms  for  the  in^ry* 

2.  Other  actiorut  for  the  death, 

d.  MvUiulicity  of  actitmsfnr  death, 

e.  Bar  of  other  actions  by  limitation, 
f  .  JFV>r  death  of  infatUs, 

n.  Concurrent  actinns  for  death  and  injuru- 

The  case  of  Louisville  &  NAaHviLLa  K.  Co.  ▼• 
McElwain  holds  that  a  husband's  right  of  action 
for  the  loss  of  his  wife's  society  on  account  of  in- 
juries which  result  in  her  dpath  is  defeated  by  a  re- 
covery of  a  Judgment  by  her  personal  representa- 
tive in  an  action  for  her  death,  brought  under  Ky. 
Gen.  Stat.  chap.  57.  fi  1,  providing  for  an  action  for 
damages  for  death  by  neglect  or  wrongful  act  for 
the  benefit  of  the  kindred,  as  this  statute  was  in- 
tended to  increase  the  elements  of  damages  but 
not  to  multiply  actions,  and  was,  in  fact,  more  ad- 
vantageous to  the  husband  than  the  common- law 
right  of  action.   The  statute  was  not  intended  to 
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allow  an  action  by  the  personal  representstiTe 
practically  for  the  husband's  benefit,  and  at  tbe 
same  time  to  allow  the  husband  to  maintaia  oDeoo 
his  own  account  for  the  same  acts  or  negilgeDoe. 

The  case  of  Lubbano  v.  Atlabttic  Mills  holds 
that  an  action  for  injury  to  the  piaintifT's  intestate 
resulting  in  death  is  barred  by  a  Judgment  in  a 
previous  action  brought  for  the  next  of  kin.  for 
damages  arising  out  of  the  death,  holding  tbat  R.  J- 
Rev.  Stat.  18S7,  chap.  176,  fi  10,  providing  that  an  ac- 
tion of  trespass  on  the  case  for  damages  to  tbe  per- 
son shall  survive,  waa  intended  to  refer  to  actioiu 
for  damages  to  the  person  other  than  those  which 
result  in  death,  and  this  construction  prevents  two 
actions  for  the  same  thing.    Sections  16  to  H  pro- 
vide for  damages  for  death  for  negligence  occur- 
ring at  highway  or  railroad  crossings,  and  this  is 
for  the  benefit  of  the  next  of  kin.    This  Is  in  accord 
with  the  weight  of  authority  which  holds  the  ooo- 
verse,  that  an  action  for  damages  for  death  is 
barred  by  an  action  or  recovery  for  the  injur; 
which  resulted  in  death. 

Under  the  common  law  there  could  be  no  actioo 
for  the  death.  This  is  shown  in  Higglns  v.  Butcher. 
Telv.  89,  and  the  leading  case  on  the  qucetioo  is 
Baker  v.  Bolton,  1  Gampb.  480,  which  held  tbat  tbtr 
husband  could  only  recover  for  loss  of  bis  wife's 
society  from  the  time  of  the  accident  to  tbe  time 
of  her  death.    There  has  been  some  diversity  of  de- 
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▼or  of  plaintiff  in  an  action  brought  to  recover 
damages  for  injuries  for  losses  cauf^ed  him  by 
negligent  injury  of  bis  wife.    Reverted, 

The  facts  are  stated  in  the  opinion. 

Mr.  Ben.  T*  Perkins*  Jr.,  for  appellant: 

It  will  be  seen  from  the  record  mentioned, 
offered  in  eyidence.  that  the  plaintiff  in  that 
action  was  permitted  to  recover  for  the  loss  of 
his  wife's  life,  for  her  bodily  and  mental  suf- 
fering, and  for  ihe  loss  of  her  services  and 
power  to  earn  money. 

The  statutes  have  not  abrogated  the  right  to 
seek  redress  under  the  rules  of  the  common 
law.  The  injured  party  may  elect  to  recover 
under  the  one  or  the  other,  but  he  cannot  main- 
tain two  actions  at  the  same  time  growing  out 
of  the  same  state  of  facts. 

Conner  y.  Paul,  12  Bush,  145;  Hantfard  y. 
J*apve,  11  Bush,  3.^5. 

Aieeers,  Forgy  Sb  Petrie  for  appellee. 


Pagrnter,  J,,  delivered  the  opinion  of  the 
court: 

On  the  8th  day  of  October,  1893,  a  freight 
train  on  the  appellant's  road  struck  Josepblne 
E.  McElwain  while  she  was  crossing  the  irack 
at  a  public  road  crossing,  inflicting  injuries 
from  which  she  died  on  the  23d  d{iy  of  Decem- 
ber, 1H93.  T.  W.  McElwain,  the  plaintiff  in 
this  case,  qualifledasexecutorof  her  will,  insti- 
tuted an  action  as  such  personal  represen'a- 
tive,  and  recovered  a  judgment  against  the  de- 
fendant for  the  sum  of  |;5,000.  This  action  was 
instituted  at  the  same  time  by  the  plaintiff,  as 
the  husband  of  the  deceased,  seeking  to  re- 
cover, in  his  individual  capacity,  damages  for 
the  'loss  of  her  society"  from  the  date  the  in- 
Jury  was  inflicted  until  her  death.  In  the  ac- 
tion as  personal  representative  he  recovered 
compensatory  damages,  under  the  instruction 
of  the  court,  for  physicsl  and  mental  suffering. 


cisions  In  aotions  for  death  of  wife  and  death  of  a 
minor,  and  this  note  is  not  intended  to  discuss  the 
oommon-law  rl^ht  of  action,  but  only  to  include 
cases  which  discuss  the  question  whether  or  not 
more  than  one  distinct  cause  of  action  arises  out  of 
injuries  resulting  in  death.  After  the  oase  of 
Baker  v.  Bolton  was  decided.  Lord  Campbeirs  act 
■was  adopted  in  1846  in  England,  which  was  intended 
to  compensate  the  families  of  persons  Icilled  by  ac- 
cident, and  is  the  basis  for  the  various  statutes  in 
this  country. 

L  AUemaUve  action  for  death  or  injury, 

a.  OeneraUy, 

In  cases  presenting  the  question  of  alternative  ac- 
tion for  the  death  or  injury,  the  general  rule  is 
that  only  one  action  can  be  brought  for  damages 
arisinfr  from  injury  resulting  in  death.  This  rule  is 
stated  in  actions  for  injury  alone,  and  also  in  vari- 
ous cases  where  questions  were  made  as  to  parties 
l)lai  ntiir  or  damages  or  survival  of  actions.  SatTord 
V.  Drew,  8  Duer,  827;  Graetz  v.  MoKenzie,  8  Wash. 
IM;  Munro  v.  Pacific  Coast  Dredging  &  Reclamation 
Co.  84  Cal.  515;  Holton  v.  Daly,  106  111.  181;  Mason  v. 
Union  P.  R.  Co.  7  Utah,  77;  Goodsell  v.  Hartford  ft 
N.  H.  It.  Co.  83  Conn.  62;  State  v.  Mnine  C.  R.  Co.  60 
Me.  490;  Long  v.  Morrison,  U  Ind.  505, 77  Am.  Dec 
72. 

So,  in  an  action  for  injury  to  the  deceased, 
brought  by  the  administrator,  not  showing  that 
there  were  any  next  of  kin,  it  was  held  that  only 
one  cause  of  action  existed,  and  it  must  k>e  based  on 
reference  to  pecuniary  damage  to  the  next  of  kin 
under  N.  Y.  Laws  1847,  chap.  450,  providing  that  a 
party  causing  the  injury  resulting  in  death  shall  be 
liable  to  damages  if  the  injured  party  could  have 
recovered,  and  I  2,  amended  by  Laws  1849,  chap. 
256.  providing  that  such  an  action  shall  be  brought 
by  the  personal  representative  for  the  benefit  of 
the  widow  and  next  of  kin,  and  damages  may  be 
given  with  reference  to  the  pecuniary  injuries  re- 
sulting from  such  death  to  the  wife  and  next  of 
kin.  The  expression  in  Baker  v.  Bailey,  16  Barb. ' 
60,  tending  to  the  effect  that  there  were  two  causes 
of  action  which  could  not  be  united,  but  the  party 
must  proceed  for  one  or  the  other,  was  not  ap- 
proved.   Salford  V.  Drew,  8  Duer,  627. 

And  in  Munro  v.  Pacific  Coast  Dredging  ft  Recla- 
mation Co.  84  Gal.  515,  in  an  action  by  an  adminis- 
trator on  the  question  of  the  measure  of  damages, 
ft  was  said  that  but  one  action  for  damages  for 
causing  death  could  be  brought  under  Cal.  Code 
Civ.  Proo.  fi  877,  providing  that  when  the  death  of 
a  person  not  a  minor  is  caused  by  the  wrongful  aot 
or  neglect  of  another,  his  heirs  or  personal  repre- 
sentative may  maintain  an  action  for  damages 
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against  the  person  causing  death,  and  such  dam- 
ages may  be  given  as  under  all  the  drcumstanoes 
may  be  Just.  It  was  said  that  such  action  may  be 
brought  either  by  the  heirs  or  by  the  personal  rep- 
resentatives. -When  one  action  is  brought,  that  is 
the  only  action  which  is  permitted. 

And  in  Ooodsell  v.  Hartford  ft  N.  H.  R.  Co.  88 
Conn.  58,  which  was  an  action  by  the  administrator 
for  the  injuries  of  the  deceased,  a  recovery  was  al- 
lowed, and  it  was  held  that  only  one  suit  for  the 
same  act  would  lie,  under  Conn,  act  1848  (Hev.  of 
1866.  p.  22),  providing  that  all  actions  for  Injury  to 
the  person,  whether  the  same  do  or  do  not  result 
in  death,  shall  survive  to  his  administrator,  and  un- 
der act  1833  (Rev.  1866,  p.  202),  providing  that  if  the 
life  of  a  person  be  lost  by  negligence  of  a  railroad 
company  such  company  shall  be  liable  to  pay  dam- 
ages not  exceeding  $5,000,  to  be  recovered  by  the 
executor  or  administrator  for  the  benefit  of  the 
husband  or  widow  or  heirs.  The  same  damages 
survived  if  he  died  and  one  ac^  was  to  limit  the  ex- 
tent of  damages  and  the  other  was  to  direct  the 
distribution  to  next  of  kin. 

And  in  Holton  v.  Daly,  106  HL  181,  on  the  qnes- 
tion  of  the  measure  of  damages,  it  was  said  that 
but  one  cause  of  suit,  and  that  Is  the  wrong  done 
irrespective  of  its  consequences,  existed  under  111. 
act  February  12, 1858,  providing  that  whenever  the 
death  of  a  person  shall  lie  caused  by  the  wrongful 
act,  neglect,  or  default,  and  the  act,  neglect,  or  de- 
fault, is  such  as  would,  if  death  bad  not  ensued,  have 
entitled  the  party  injured  to  maintain  an  action,  the 
party  liable  if  death  had  not  ensued  shall  be  liable  to 
an  action  for  damages  notwithstanding  the  death 
of  the  person  injured.  In  this  case  the  action  was 
brought  by  the  injured  party  and  the  administra- 
trix was  substituted  as  plaintiff.  The  court  held 
the  plaintiff  occupied  the  position  that  she  would 
have  held  had  she  brought  a  new  action  after 
death,  under  the  act  of  1868.  The  act  of  July  1, 
1872  ^Bev.  Stat.  1874,  p.  26),  providing  that  actions  to 
recover  damages  for  an  ii^Jury  to  the  person  shall 
survive,  was  intended  to  provide  for  the  survival 
of  an  action  where  the  party  Injured  died  from 
other  causes. 

So,  an  action  brought  by  the  injured  party  who 
died  before  Judgment  could  not  be  prosecuted  by 
his  administrator  under  2  Utah  Comp.  Laws  1888, 
fi  8187,  providing  that  an  action  does  not  abate  by 
death  if  the  cause  of  action  survive,  and  fi2961,  pro- 
viding that  whenever  the  death  of  a  person  shall  be 
caused  by  wrongful  act,  which  would  have  entitled 
the  party  if  death  had  not  ensued  to  maintain  an 
action,  the  person  who  would  have  been  liable  shall 
be  liable  for  damages  notwithstanding  the  death  of 
the  person,  and  fi  2962,  providing  that  such  action 
shall  be  brought  by  and  in  the  name  of  the  per- 
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for  expenses  of  treatment,  and  for  tlie  per- 
manent impairment  of  her  ability  to  earn 
money,  etc.  The  sole  qaeation  in  to  is  case  if 
as  to  whether  the  recovery  in  the  •action  as  per- 
sonal representative  of  the  estate  of  the  de- 
ceased is  a  bar  to  the  husband's  right  to  re- 
cover for  a  loss  for  which  it  is  chiimed  the 
common  law  affords  him  redress.  To  deter- 
mine this  question,  the  'common  law  must  be 
considered  in  connection  with  the  statutory 
remedy  idforded  for  negligent  acts  resulling 
in  death.  By  the  principles  of  the  common 
law,  the  *right  of  action  for  an  injury  to  the 
person  abated  upon  the  death  of  the  party  in- 
jured; the  case  falling  within  the  familiar  rule, 
Actio  pertonatU  moritvr  cum  pettana.  There- 
fore, if  death  resulted,  whether  instantaneously 
or  not,  from  such  injury,  no  action  could  be 
maintained  by  the  personal  representative  of  the 

eonal  representative,  and  the  amount  recovered 
■ball  be  distributed  under  the  dlreotions  of  the  pro- 
bate oourt,  and  fi  8170,  proTidinsr  that  when  the 
death  of  a  person  not  a  minor  is  caused  bj  a  wronir- 
ful  act  his  heirs  or  personal  representatives  may 
maintain  an  action  for  damacres.  The  wife  or  the 
children  did  not  succeed  to  the  husband's  or 
father's  cause  of  acttoOi  that  dlegd  with  blm:  but 
immediately  upon  bis  death  a  new  cause  of  action 
arose  in  their  favor.  The  statute  did  not  revive 
the  husband's  cause  of  action.  Mason  v.  Union  P. 
B.  Go.  7  Utah,  77. 

And  in  an  action  by  the  survivlnir  wife  and  child 
it  was  held  that  they  could  maintain  the  same,  and 
it  was  said  that  only  one  action  could  be  brouirht 
for  damages  for  death  of  another  under  Wash. 
Oode,  fi  8,  providing  for  an  action  by  heirs  or  repre- 
sentatives if  death  is  caused  by  the  wrongful  act  or 
neffleot  of  another.  This  repealed  fi  717*  providing 
for  an  action  for  damages  for  death,  by  a  personal 
representative,  If  the  party  Injured  miRht  have 
maintained  an  action,  although  this  provision 
occurred  In  the  Code  after  the  former.  This  con- 
struction was  attained  by  considerinsr  the  original 
acts  from  which  the  Code  was  derived,  otherwise 
there  would  be  two  actions  allowed  for  the  same 
wrong.   Graeta  v.  McKenzie,  8  Wash.  194. 

And  in  an  action  by  the  administrator,  it  was 
heM  tiiat  either  the  widow  or  the  personal  repre- 
sentative might  sne  under  Tenn.  Code,  Act  1871, 
chap.  78,  amending  fi  2281  of  the  Code,  and  pro- 
viding that  the  right  of  action  of  an  injured  person 
shall  not  abate  by  bia  death  but  pass  to  his  widow, 
and  In  case  there  is  no  widow,  to  his  children,  or  to 
his  personal  representative  for  the  benefit  of  the 
widow  and  next  of  kin.  The  cause  of  action  was 
given  to  the  widow  In  preference  to  the  adminis- 
trator, but  not  to  his  exclusion,  where  she  elected 
not  to  sue,  and  her  election  would  be  presumed 
where  the  suit  was  prosecuted  by  the  administra- 
tor  without  objection  by  her,  and  the  defendant 
could  not  object  that  she  did  not  sue.  Webb  v. 
Bast  Tennessee,  V.  ft  O.  R.  Co.  88  Tenn.  119. 

In  an  action  by  Indictment  it  was  held  that  the 
only  remedy  for  immediate  death  was  by  indictment 
under  Me.  Rev.  Stat.  chap.  81,  fi  8,  providing  com- 
pensation to  the  heirs  for  the  life  of  a  person  lost 
through  the  carelessness  of  a  railroad  corporation 
to  be  recovered  by  Indictment.  If  he  did  not  die 
Immediately  the  right  of  action  aocrued  to  him, 
and  Me.  Rev.  Stat.  chap.  87,  fi  8,  provided  for  the 
aurvlval  of  such  right  to  bis  personal  representative. 
It  was  said  that  this  construction  prevented  the 
absurdity  of  creating  two  independent,  and  to 
the  same  extent  conflicting,  remedies  for  one  and 
the  same  injury.  State  v.  Maine  C.  R.  Co.  SO  Me. 
480. 
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injured  party  to  recover  damages  suffered  by  the 
decedent.  As  early  a's  1006.  in  the  King's  bench 
the  case  of  Higgins  v.  Butcher,  Telv  89.  arose, 
wherein  the  plaintiff  sought  to  recover  dsin- 
ages  of  the  defendant  for  assaulting  and  bett- 
ing his  wife,  of  which  she  died.  The  action 
seemed  to  have  been  for  damages  to  the  wife, 
and  not  for  the  loss  of  service.  It  was  held 
there  could  be  no  recovery,  as,  the  injury  hav- 
ing resulted  in  death,  the  cause  of  action  ther^ 
fore  was  merged  in  the  felony.  It  might  be 
added  at  this  point  that  reasoos  other  than 
merger  have  been  suggested  for  the  rule,  to 
wit,  the  law  of  forfeiture,  the  maxim,  Arti^ 
personalis  moritvr  cum  pemona^  and  public 
policy.  From  the  case  of  Hiffgins  v.  Butcher, 
the  question  does  not  appear  to  have  beea 
raised  in  England  until  1808,  in  Btrker  v.  Bel- 
ton,  1  Campb.  493.    It  was  an  action  against 

Where  an  administrator  brought  a  suit  for  the 
wrongful  death  of  a  wife,  and  the  husband  sad 
wife  could  have  brought  a  joint  action  In  her  life 
for  the  Injury,  It  was  held  that  a  right  of  actku 
existing  in  the  injured  party  might  sarvlve  to  the 
representative,  or  If  not  that  an  action  mtghc  b9 
maintained  by  the  representative  joining  with  her 
husband,  under  2  Ind.  Hev.  8tat.  i».  20S,  S  784,  pro- 
viding tiat  when  the  death  of  one  is  caused  by  ttas 
wrongful  act  of  another,  the  personal  representa- 
tive of  the  former  may  maintain  an  action  If  tbs 
former  might  have  if  he  lived,  and  the  damages 
must  Inure  to  the  exclusive  t>eneflt  of  the  widow 
and  children.  The  action  shou Id  have  been  brought 
in  the  Joint  names  of  the  husband  and  adoilnistra- 
tor,  but  the  nonjoinder  was  held  immaterial  becauw 
not  objected  to  t>elow.  Long  v.  Morrison,  14  Ind. 
60S,  77  Am.  Deo.  78. 

h.  Actions  for  death  as  affected  by  releosB. 
L  By  insured  party, 

A  release  given  by  the  injured  party  generally  ban 
an  action  for'  damages  arising  out  of  the  death, 
whether  brought  by  thcpersonal  representative  or 
for  the  surviving  husband  or  widow,  or  for  the 
benefit  of  next  of  kin.  There  Is  an  exception  io  a 
Keatucky  case.  Price  v.  Richmond  St  D.  K.  Co.® 
S.  C.  566:  Read  v.  Great  Eastern  B.  Co.  9  Best  A  S. 
714, 87  L.  J.  Q.  a  N.  8.  278;  Hecht  v.  Ohio  ft  M.  R. 
Co.  182  Ind.  607;  DIbNe  v.  New  Tork  ft  K.  R.  Co. » 
Barb.  188;  LittlewooJ  v.  New  Tork,  80  N.  T.24.49 
Am.  Bep.  271,  Overruling  Schlichtlng  v.  Wintgen, 
25  Hun,  828;  Re  Taylor's  Estate,  179  Pa.  264. 

And  the  same  was  said  to  t>e  the  rule  In  Walker- 
ton  V.  Erdman,  28  Can.  8.  C.  8SS,  and  Fowlkes  v. 
Nashville  ft  D.  R.  Co.  9  Heisk.  829;  Holton  v.  Dal7« 
106  111.  131. 

A  release  by  the  Injured  party  bars  an  action  for 
damages  resulting  to  the  next  of  kin. 

So,  the  settlement  of  a  suit  brought  by  an  injured 
person  Is  a  bar  to  a  subsequent  action  after vtirdf 
brought  by  his  administrator  for  the  death  caused 
by  the  same  injury  under  Ind.  Bev.  Stat.  1881,  f  tA 
providing  that  a  cause  of  action  arising  out  of  sb 
injury  dies  with  the  person  except  in  cases  in  which 
an  action  is  given  for  an  injury  causing  the  death  of 
any  person,  and  fi  284,  providing  that  where  the  death 
of  one  is  caused  by  wrongful  act  or  omISBion  of 
another,  the  personal  representative  of  the  former 
may  maintain  an  action  against  the  latter  if  the  fo^ 
mer  could  have  maintained  an  action  if  he  had  lived. 
The  court  held  that  the  Intention  of  this  sectios 
was  that  when  the  Injury  caused  death,  the  action 
should  survive,  but  an  action  for  the  cause  of  actioo 
liquidated  and  satisfied  could  not  survlye.  Itvtf 
not  the  Intention  that  the  party  compelled  to  partU 
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<he  proprietors  of  a  stagecoach  on  which  the 

:p1atDtin  And  his  wife  were  traveling  when  it 

^wsB  overturned,  inflictiofi^  injuries  on  himself, 

■and  also  upon  bis  wife.irom  which  she  died 

^wftfain  a  month.    It  was  declared  that  "the 

plaintiff  had  wholly  lost  and  been  deprived  of 

tbe  comfort,  fellowship,  and  assistance  of  his 

aaid  wife,  and  bad  from  thence  hitherto  suffered 

and  undergone  great  grief,  vexation,  and  an- 

..^uish  of   mind."    Lord   Ellen  borough   said: 

*'The  Jury  could  only  take  into  consideration 

-the  bruises  which  the  plaintiff  had  himself  sus- 

-tained,  and  the  loss  of  his  wife's  society,  and  the 

•  distress  of  miod  he  had  suffered  on  her  ac- 

<x>nDt  from  the  time  of  the  accident  till  the 

xnoment  of   her  dissolution."    The  above  is 

'the  opinion  in  full.    Although  the  case  was  at 

VI  tM  fnitu,  it  is  the  leading  case  on  the  subject. 

^t  was  recognized  as  the  law  in^  England  until 


the  enactment  of  the  statute  familiarly  known 
as  Lord  Campbell's  act,  in  1846.  Until  the 
passage  of  that  act  the  law  was  recognized  to 
be  that  "in  a  civil  court  the  death  of  a  human 
being  could  not  be  complained  of  as  an  injury." 
Formed  after  Lord  Campbell's  act,  nearly,  if 
not  all,  the  states  of  the  Union  have  enacted 
statutes  making  aif  action  at  law  maintainable 
against  a  person  who,  by  wrongful  act,  neg- 
lect, or  default,  may  have  causea  the  death  of 
another.  The  courts  of  this  country,  with 
one  or  two  exceptions,  accepted  Baker  v.  Bol- 
ton as  authority  until  the  enactment  of  the 
statutes  to  whicn  we  have  lust  referred.  Carey 
V.  Berks/lire  R.  Qo.  1  Cush.  475,  48  Am.  Dec. 
616,  follows  Baker  v.  Bolton,  and  is  a  leading 
case  upon  the  subject. 

The  question  arose  in  this  court,  in  1858, 
in  Eden  v.  Lexington  4b  F.  IL  Co.  14  B.  Mon. 


-damages  resulting  from  injuries  sustained  by  the 
-wrongful  act  should  airain  be  subjected  to  an  action 
liy  the  personal  representative  after  bis  death, 
aeofat  V.  Ohio  &  M.  R.  Co.  133  Ind.  607. 

And  tbe  same  was  held  under  N.  Y.  Sess.  Laws 
1847,  cbap.  450,  providing  that  In  case  of  tbe  death 
of  a  person  caused  by  tbe  wrongful  act  or  neglect 
-of  another,  where  tbe  party  injured  would  have 
't»een  entitled  to  maintain  an  action  if  deatb  bad  not 
-ensued,  tbe  party  causing  sucb  injury  sball  be 
Xiable  to  an  action  for  damages  notwithstanding 
"tbe  deatb  of  tbe  person  injured.  When  deatb 
ensued  the  deceased  bad  no  subsisting  ■  cause  of 
^action.  This  construction  gave  but  one  action  for 
^the  same  1  nj ury  to  tbe  same  person.  Tbe  plal ntiff 's 
•construction  would  give  two  actions  for  tbe  wrong- 
-ful  act  and  frequently  double  compensation.  Dib- 
*l>le  T.  New  York  &  E.  B.  Co.  25  Barb.  183. 

So,  a  settlement  by  an  Injured  party  in  action 

-tor  such  injury  barred  a  subsequent  action  by  bis 

.administrator  for  damages  under  N.  Y.  Laws  1847. 

-cbap.  450,  which  provided  that  the  wrongdoer 

•abould  be  liable  to  an  action  for  damages  notwitb- 

^atanding  tbe  deatb  of  the  person  injured,  if  tbe  act 

was  such  as  would  Jiave  entitled  tbe  party  Injured 

«to  maintain  an  action  and  recover  damages.    It 

was  said  that  a  double  liability  might  be  created  by 

^-a  proper  statute.   LIttlewood  v.  New  York,  89  N. 

T.  24,  42  Am.  Rep.  871,  Overruling  Soblichtlng  v. 

iwrintgen.  infra. 

In  Sobllcbting  v.  Wlntgen,  25  Hun,  626,  a  settle- 
ment of  a  Judgment  in  an  action  brought  in  tbe 
lifetime  of  tbe  deceased  was  held  not  a  bar  to  an 
'^action  by  tbe  administrator  for  damages  for  tbe 
wrongful  killing  under  N.  Y.  Act  1847  as  amended  in 
1849  and  1870,  providing  damages  for  tbe  pecuniary 
injuries  resulting  to  tbe  wife  and  next  of  kin,  deny- 
ing Dibble  v.  New  York  &  E.  R.  Co.  9upra.  But 
'tbis  case  was  overruled  In  LIttlewood  v.  New  York, 
•eupra. 

In  Be  Taylor's  Estate,  179  Pa.  264,  where  tbe 

injured  party  brought  an  action  and  died,  and  her 

'administrators  were  substituted,  and  the  case  was 

-compromised  by  tbe  administrator,  and  pending 

tbat  action  tbe  guardian  of  tbe  children  of  tbe 

"deceased  party  had  brought  an  action  also.  It  was 

'held  that  the  decision  in  Birch  v.  Pittsburg,  C.  C.  & 

St.  L.  R.  Co.  165  Pa.  339,  infra^  I.,  c,  1,  prevented  tbe 

•eecond  action,  as  under  Pa.  act  1851  (Pub.  Laws,  674), 

.act  1855  (Pub.  Laws,  309),  tbe  defendant  was  liable 

to  but  one  action  for  the  recovery  of  damages  for 

tbe  same  injury  to  the  same  person. 

In  Walkerton  v.  Erdman,  23  (3an.  8.  C.  862,  which 

was  an  action  by  a  widow  as  administratrix  to 

■recover  for  her  own  l>eneflt  and  the  benefit  of  her 

-oblldren  damages  for  causing  the  death  of  her  bus- 

'band,  it  was  said  that  a  wrongful  act  causing  deatb 
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should  be  sucb  as  would,  but  for  tbe  death,  have 
entitled  tbe  person  injured  to  have  maintained  an 
action,  and  if  previous  to  bis  death  be  released  his 
right  of  action  or  discharged  it  by  accord  and  satis- 
faction, a  statutory  cause  of  action  could  not  arise 
upon  tbe  deatb. 

And  a  release  by  the  injured  party,  and  latlsfao- 
tion  of  all  damages,  was  a  tmr  to  an  action  by  an 
administrator  for  tbe  use  of  tbe  widow  and  child 
for  damages  resulting  in  deatb.  under  S.  OL  Qen. 
Stat.  12183,  which  provided  that  whenever  tbe 
deatb  of  a  person  should  be  caused  by  tbe  wrong- 
ful aaat  of  another,  and  tbe  act,  if  deatb  had  not  en- 
sued, would  have  entitled  tbe  injured  party  to  have 
maintained  an  action,  the  person  liable  if  deatb  bad 
not  ensued  should  be  liable  notwithstanding  the 
death  of  tbe  person,  and  fi  2186  which  provided  tbat 
tbe  provision  of  the  third  preceding  section  should 
not  apply  where  the  injured  party  brought  action 
which  proceeded  to  trial  and  final  Judgment  before 
bis  deatb.  Section  2186  was  to  prevent  a  double 
remedy  for  tbe  same  wrongful  aot  in  any  possible 
case.  As  to  whether  tbe  statute  gave  a  new  cause 
of  action,  or  simply  continued  tbe  same  cause  of 
action,  was  not  decided.  Price  v.  Richmond  k  D. 
R.  Co.  88  8.  a  666. 

So,  an  accord  and  satisfaction  made  by  and  with 
tbe  injured  ^rty  was  a  bar  to  an  action  after  his 
deatb  by  bis  wife  for  damages  for  death  where 
there  was  no  personal  representative,  under  9  ft  10 
Vict.  chap.  98,  which  provided  tbat  If  deatb  was 
caused  by  wrongful  act,  and  the  party  inj  ured  could 
have  reco  vered,tben  the  wrongdoer  should  be  liable 
notwithstanding  the  deatb  of  tbe  Injured  party, 
and  12.  which  provided  tbat  tbe  action  was  for  the 
benefit  of  tbe  wife,  husband,  parent,  and  child,  and 
was  to  be  brought  in  the  name  of  tbe  personal  rep- 
resentative, and  27  &  28  Vict.  chap.  95.  fi  1,  which  pro- 
vided that  if  there  was  no  personal  representative 
the  action  might  bo  brought  by  tbe  beneficiary.  Tbe 
intention  of  the  statute  was  not  to  make  tbe  .wrong- 
doer pay  damages  twice  for  tbe  same  act.  Read  v. 
Great  Eastern  R.  Go.  L.  R.  8  Q.  B.  555, 87  L.  J.  Q.  B. 
N.  8.  278, 9  Best  ft  8. 714, 18  L.  T.  N.  8.  822. 16  Week. 
Rep.  1040. 

And  in  Fowlkes  v.  Nssbville  ft  D.  R.  Co.  9  Heisk. 
829,  It  was  said  tbat  if  an  action  was  brought  in  tbe 
lifetime  of  the  injured  party,  and  a  recovery  had 
for  bis  injury,  or  a  settlement  and  release  of  tbe 
claim  or  accord  and  satisfaction  was  made,  bis 
representative  could  not  then  sue  and  recover  un- 
der Tenn.  (3ode,  fi  2291,  which  provided  tbat  the 
right  of  action  to  an  injured  person  whose  deatb 
was  caused  by  wrongful  act  or  omission  of  an- 
other, should  not  abate  by  his  deatb,  but  should 
pass  to  bis  personal  representative  for  the  benefit 
of  his  widow  and  next  of  kin. 
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204,  before  the  enactment  of  the  statute.  That 
was  an  action  by  the  husband  a^inst  a  rail- 
road company  for  the  alleged  negligent  killing 
of  his  wife.  She  was  killed  instantly.  The 
court  followed  the  principle  enunciated  In 
Baker  v,  Bolton,  but  erroDeously  assumed  that 
it  was  decided  in  that  case  that  when  death  re- 
sulted the  dvil  remedy  was  merged  in  the 
public  offense.  The  court  said  in  the  Eden 
Cam:  "The  cause  of  action  for  injuries  to  the 
person  dies  with  the  person  injured,  and  ii  fol- 
lows as  a  necessary  cooscqueDce  ihat,  the  cause 
of  action  having  itself  abated,  no  separate  ac- 
tion can  be  maintained  for  such  damages  as 
are  exclusively  consequential.  But.  for  ag- 
gregated injuries  to  the  person  of  the  wife  or 
child,  the  husband  or  parent  has  an  independ- 
ent or  separate  cause  of  action,  for  the  loss  of 
the  society  of  the  wife,  or  the  services  of  the 


child,  as  the  case  may  be.  This  cause  of  actiuk 
does  not  abate  by  the  subsequent  death  of  tbe 
wife  or  child,  but  the  death  of  either  affects 
the  extent  of  the  recovery,  as  by  that  event  stt 
further  claim  to  tbe  society  of  tbe  one,  or  thfr 
services  of  tbe  other,  ceases  and  determines. 
And  the  rule  still  prevails,  although  the  death 
that  produced  this  effect  results  from  the  same 
injury  which  gives  rise  to  the  action.  .  .  . 
According  to  the  existioj^  law,  there  can  be  do 
recovery  for  this  injury,  inasmuch  as  the  death 
of  the  wife  was  instantaneous,  and  it  is  oulj 
for  the  loss  that  is  sustained  by  tbe  husband 
in  this  respect,  from  the  moment  of  the  injury 
up  to  tbe  time  of  the  death  of  the  wife,  for 
which  any  recovery  can  be  had."  The  death 
resulting  immediately  on  the  infliction  of  the 
injuries,  no  appreciable  time  elapsed  in  which 
the  husband  could  have  enjoyed  his  wife's  so- 


And  in  Helton  v.  Daly,  106  III.  181,  it  was  said 
tbat  if  the  injured  person  in  his  lifetime  released 
his  claim  tor  damasres,  his  representative  could  not 
maintain  an  aotion  upon  his  subsequent  death  re- 
sultinfir  from  the  injury  thus  compounded. 

But  in  Donahue  v.  Drexler,  82  Ky.  157,  66  Am. 
Rep.  886,  it  was  held  tbat  a  compromise  by  a  hus- 
band of  a  suit  for  damages  for  a  deadly  assault  did 
not  bar  his  widow's  right  of  action  for  the  death, 
under  Ky.  Gk'n.  Stat.  chap.  1,  §  6,  p.  142,  providing 
that  the  widow  and  minor  child  of  a  person  killed 
by  the  careless,  wanton,  and  malicious  use  of  a 
deadly  weapon*  not  in  self-defense,  may  recover 
for  reparation  of  the  injury,  and  the  Jury  may 
give  vindictive  damages;  and  Gen.  Stat.  chap.  10, 
provided  that  action  for  assault,  battery,  slander 
and  orim.  con.  cease  with  the  death  of  the  person 
and  cannot  be  brought  or  reviewed  by  the  personal 
representative,  and  all  other  actions  for  personal 
injuries  survive.  The  new  cause  of  action  given  to 
the  wife  and  child  was  one  in  which  the  deceased 
had  no  interest  and  for  which  his  administrator 
could  not  sue.  They  had  the  exclusive  right  of  ac- 
tion under  the  statute. 

The  case  of  Donahue  v.  Drexler,  supra,  distin- 
guishes the  case  of  Hansford  v.  Payne,  11  Bush,  380, 
iiilvdy  holding  that  case  was  decided  upon  a  differ- 
ent state  of  affairs,  and  the  recovery  there  could 
have  t)een  made  only  by  the  personal  representa- 
tive for  the  pecuniary  injury  to  the  estate. 

Some  cases  hold  that  a  release  of  damages  arising 
out  of  the  death  of  a  party,  given  by  tbe  party  au- 
thorized to  sue,  or  given  by  the  sole  beneficiary, 
will  prevent  further  action  for  the  benefit  of  the 
survivor  or  next  of  kin.  Stephens  v.  Mashville,  C. 
&  St.  L.  R.  Co.  10  Lea,  448;  Holder  ▼.  Nashville,  C.  & 
St.  L.  K.  Co.  92  Tenn.  141;  Greenlee  v.  East  Tennes- 
see, y.  &  G.  R.  Co.  5  Lea,  418;  Natchez  Cotton  Mills 
Co.  V.  MuUins,  67  Miss.  6?2;  Trafford  v.  Adams  Exp. 
Co.  8  Lea,  96;  Stueblng  v.  Marshall,  10  Daly,  406; 
Hartigan  v.  Southern  P.  Co.  86  Cal.  142. 

So,  only  one  aotion  for  damages  for  an  injury  re- 
sulting in  death  could  be  brought  under  Cal.  Code 
Civ.  Proo.  f  877,  providing  for  an  action  by  either 
the  heirs  or  the  personal  representative,  and  a 
compromise  in  an  action  by  an  executor  barred  an 
action  subsequently  brought  by  the  heirs  of  one 
who  was  killed  through  the  negligence  of  the  de- 
fendant.   Hartigan  v.  Southern  P.  Co.  wlvto-* 

A  release  by  the  surviving  widow  as  sole  benefi- 
ciary bars  an  action  by  the  children  for  damages 
arising  from  the  death. 

So,  a  compromise  by  a  widow  and  a  dismissal  of 
tbe  suit  prevented  a  reinstatement  of  the  action  in 
favor  of  the  guardian  for  an  infant  child  of  the  de- 
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ceased,  under  Tenn.  Code,  Act  1871,  chap.  46,  which 
provided  tbe  right  of  action  parsed  to  tbe  widov,. 
in  case  of  no  widow  .to  his  children,  or  to  his  per- 
sonal representative  for  the  benefit  of  tbe  widower 
next  of  kin,  and  6  2  which  provided  that  the  widov 
might  sue,  and  if  no  widow  the  children.  Wher» 
the  widow  brought  suit  the  children  had  norightto> 
sue,  and  the  right  of  the  children  couid  only  ac- 
crue where  there  was  no  widow.  Stephens  t. 
Nashville,  C.  &  St.  L.  K.  Co.  10  Lea,  448. 

And  a  compromise  by  a  widow  of  an  aotion  bar- 
red a  suit  in  behalf  of  the  children  against  the  rail- 
road, who  claimed  that  the  widow  was  unaurbor- 
Ized  to  receive  any  part  of  their  share,  under  Ten- 
nessee (Mill.  &  Vj  Code,  fi  8130.  which  provided  that 
damages  passed  to  the  widow,  or  if  none  to  b» 
children,  or  to  his  personal  representiitive  for 
the  benefit  of  the  widow  and  next  of  kin.  Tb* 
widow,  having  the  first  right  to  sue,  had  the  right  to 
compromise.  Holder  v.  Nashville,  C.  &  Sc  L.  K. 
Co.  02  Tenn.  141. 

In  Holder  v.  Nashville,  C.  ft  St.  R.  Go.  supra,  it 
was  said  that  tbe  case  of  KnoxviUe,  C.  G.  &  L.  K. 
Co.  V.  Aouff,  02  Tenn.  26,  jn/tc,  1. 1),  S,  which  held 
that  a  widow  had  no  power  to  compromise  tbe  suit 
of  the  pergonal  representa  Ke,  distinctly  recog- 
nized her  right  to  compromise  her  own  suit. 

And  a  compromise  by  tbe  widow  and  tlie  dis- 
missal of  the  suit  could  not  t)e  prevented  by  the  cbli- 
dren  In  an  action  under  Tenn.  Code,  1 2291  (Amended 
Act  1871,  chap.  78),  which  provided  that  the  rivhtof 
action  to  the  injured  person  should  not  abate  by 
his  death  but  pass  to  the  widow,  and  in  case  there 
was  no  widow  to  his  children,  or  to  his  personal 
representative  for  the  benefit  of  the  widow  or  next 
of  kin,  and  1 2293,  amended  by  the  same  act,  which 
provided  that  the  widow,  or  if  there  be  none,  tb» 
children,  should  prosecute  the  suit.  Greenlee  ▼• 
East  Tennessee,  Y.  &  G.  K.  Co.  5  Lea,  418. 

And  a  compromise  by  a  widow  for  tbe  aeatb  of 
her  husband  prevented  the  prosecution  of  a  bill 
afterwards  by  the  minors  through  their  next  friend, 
who  claimed  the  compromise  was  void  aa  to  their 
interests,  under  Miss.  Code  18K).  §  1510,  which  pro- 
vided that  an  action  might  \»  brought  in  the  name 
of  the  widow  for  tbe  death  of  her  husbtod. 
the  damages  to  be  for  the  use  of  such  widow,  ex- 
cept that  in  case  a  widow  had  children,  and  thattb» 
damages  should  be  distributed  as  the  persoosi 
property  of  the  husband.  The  court  held  that  tbe 
widow  alone  had  the  right  of  action  and  bad  tbe 
right  to  accept  satisfaction  and  discharge  tbe  de- 
fendant. Natchez  Cotton  Mills  Co.  v.  MuUios.  ^ 
Miss.  672. 

A  release  by  sole  beneficiaries  generally  ban  tik 
action  for  the  heirs. 

So,  a  settlement  by  a  husband  of  his  daim  for 
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dety;  bence,  no  damage  could  reault.  It  is 
perfectly  manifest  that  at  the  common  law  a 
Lusband  coo  Id  recover  damages  for  the  loss  of 
lier  sociely  from  the  date  of  the  injury  until 
ber  death,  for  a  negligent  act  resultiog  in  the 
injury  of  hia  wife,  although  she  died  there- 
from. 

The  question  here  arises  as  to  what  effect  the 
statCite  providing  a  remedy  for  injuries  to  the 
person  by  negligence  has  upon  the  right  of 
the  busbaod  to  maiotain  an  action  for  such  in- 
juries for  which  the  common  law  afforded  h'm 
redress.  At  the  common  law,  although  the 
person  injured  may  have  suffered  srreat  physi- 
cal and  meotal  pain,  the  cause  of  action  was 
abated  by  his  death.  The  general  assembly, 
in  order  to  preserve  and  keep  alive  such  causes 
of  action,  provided  that,  except  actions  for  as- 
sault and  battery,  slander,  criminal  conversa- 


f  tion,  and  so  much  of  the  action  for  malicioua 
prosecution  as  is  intended  to  recover  for  per- 
sonal injury,  they  survive  to  the  personal  rep- 
resentative.   Gen.  StaL  chap.  10.    To  provide- 
a  cause  of  action  where  none  existed,  the  Stat- 
ute of  1854  was  enacted,  which  gave  a  causa 
of  action  to  the  personal  representative  of  one- 
not  in  the  employment  of  the  railroad,  whose 
life  was  lost  by  reason  of  the  negligence  or 
carelessness  of  the  servants  or  agents,  etc.,  of 
such  railroad.     A  recovery  under  g  1,  chap. 
57,  Qtu.  8tat.,  goes  to  the  estate  of  the  dece<i- 
ent.      This  was  the  section  under  which  the 
plaintiff,  as  personal  representative  of  the  es- 
tate of   his  deceased   wife,  recovered  in  the- 
other  action  mentioned.     Counsel  for  appellee- 
ciies  Hantford  v.  Payne,  11  Bush,  381.  to  sus- 
tain the    contention  that  this,  action  can  be 
maintained,  while  counsel  for  appellant  cite» 


daraaires  for  the  Injury  In  kilUnff  his  wife  barred 
aQ  action  by  her  administrator  for  the  next  of  klni 
under  Teon.  Code,  •  &S91,  amended  December  14, 
1871,  chap.  78,  which  provided  that  the  rfcrht  of  ac- 
tion for  personal  injuries  causinff  death  should  not 
abate  by  his  death  but  pass  to  the  widow,  and  if 
none  to  his  children,  or  his  personal  representative 
for  the  benefit  of  his  widow  or  the  next  of 
kin,  and  fi  229^  which  provided  that  the  action 
miirht  be  instituted  by  the  personal  representa- 
tive, or,  if  he  declined,  by  the  widow  and  chil- 
dren, and  amended  by  act  December  14,  1871, 
which  provided  in  addition  to  this  remedy,  that 
the  widow,  or  if  none  the  children,  mlgrht  prosecute 
the  suit.  It  was  held  that  a  recovery  for  a  per- 
sonal injury  to  the  wife,  which  resulted  in  her 
death,  inured  to  the  benefit  of  the  hoslmnd  under 
these  statutory  provisions,  and  there  could  be  but 
one  recovery.  The  court  held  that  there  was  no 
error  in  submittinflr  to  the  Jury  whether  the  hus- 
band had  settled  the  case  or  had  waived  all  right  of 
action  by  failing  to  sue  in  twelve  months.  Trafford 
▼.  Adams  Exp.  Co.  8  Lea.  9tf. 

And  a  release  by  a  father  of  a  deceased  minor 
child  barred  an  action  by  the  personal  representa- 
tive of  the  child  afrainst  the  party  who  caused  the 
injury,  under  N.  T.  Laws  1847,  chap.  450,  where  the 
father  alone  would  be  entitled  to  the  proceeds  of 
the  claim  for  damages.  Stuebing  v.  Marshall,  10 
Daly,  40^ 

But  ill  Telton  v.  EvansvlUe  ft  1.  R.  Co.  134  Ind. 
414, 21  L.  R.  A.  168.  it  was  held  that  a  release  by  a 
widow,  who  was  the  sole  heir,  could  not  be  pleaded 
In  bar  where  the  release  was  grlven  while  an  action 
was  pending  by  the  personal  representative  of  the 
decedent,  under  Ind.  Uev.  Stat.  1881,  f  284,  which 
provided  for  an  action  to  be  prosecuted  by  the  ad- 
ministrator and  the  damages  recovered  to  inure  to 
the  exclusive  benefit  of  the  widow  and  children. 
WLiie  actions  were  for  the  benefit  of  the  widow 
and  children,  she  was  not  a  party  to  the  suit,  and 
the  fund  was  chargeable  with  the  expenses  in* 
curred  by  the  administrator  for  his  services  and  at- 
torney's fees  and  expenses. 

A  release  by  one  who  is  not  the  sole  beneficiary  is 
not  a  bar  to  an  action  for  othera.  South  ft  North 
Ala.  K.  Co.  V.  Sullivan,  59  Ala.  272;Yelton  v.  Evans- 
vlUe ft  I.  B.  Co.  8upra;  Dowell  v.  Burlingion,  C.  K. 
ft  N.  R.  Co.  62  Iowa,  629;  Knoxville,  C.  G.  ft  L.  R. 
Co.  V.  Acuff,  92  Tenn.  28;  Houston  ft  T.  C.  R.  Co.  v. 
Bradley,  46  Tex.  171;  Southern  Pac.  Co.  v.  Tomlin- 
son,  168  U.  S.  360, 41  L.  ed.  193. 

So.  a  release  given  by  the  husband  for  damages 
causing  the  death  of  his  wife  did  not  bar  an  action 
by  the  representative  of  the  wife  under  Ala.  act 
February  6, 1872  (Code  1876.  H  2641, 2642),  which  pro- 
vided for  an  action  by  the  personal  representative, 
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'  and  that  the  amount  recovered  should  be  dis- 
tributed as  peraonal  property,  and  should  not  be- 
subject  to  the  payment  of  debts  of  the  deceased. 
No  common-law  action  could  have  been  main- 
tained in  such  a  case,  but  only  the  action  which  the- 
statute  provided.  South  ft  North  Ala.  R.  Co.  ▼. 
Sullivan,  supra. 

So,  a  widow  could  not  release  and  discharge  aik 
action  by  an  administrator  for  the  death  of  an  in- 
testate, where  she  was  not  the  administratrix;  but 
she  could  release  the  claim  for  damages  she  indi- 
vidually sustained.  The  satisfaction  pleaded  br 
defendant  could  extend  no  further.  Dowell  v. 
Burlington,  C.  R.  ft  N.  R.  Co.  tuprcL 

And  a  settlement  by  a  widow  did  not  defeat  a 
pending  suit  by  the  administrator  for  the  use  and 
benefit  of  widow  and  children,  under  Tenn.  (Mill, 
ft  V.)  Code,  1 3130,  which  provided  for  an  action  for 
negligent  killing  of  the  Intestate.  Although  the- 
widow  had  the  first  right  to  sue,  it  was  waived  by 
permitting  the  administrator  to  sue.  Knoxville^ 
C.  6.  ft  L.  R.  Co.  V.  Acuir.  gupr<u  See  Holder  v. 
Nashville,  C.  ft  St.  L.  H.  Co.  supra. 

And  a  compromise  by  a  widow  for  damages  for  the- 
death  of  her  husband  did  not  affect  the  rights  o^ 
her  children  to  prosecute  a  suit  under  Tex.  (Pas- 
chars)  Dig.  16,  which  authorized  the  heirs,  repre- 
sentatives, or  relatives  of  deceased  persons  to  sue- 
for  and  recover  damages  where  the  death  of  such 
person  had  been  caused  by  negligence,  culpable  or 
wilful  act  of  another,  and  12,  which  provided  that, 
every  such  action  should  be  for  the  exclusive  bene- 
fit of  the  husband,  wife,  child,  or  children,  and 
might  be  brought  by  any.  one  of  them,  and  if  such 
parties  fail  foi  three  months  to  sue  then  it  should  be- 
the  duty  of  the  personal  representative  to  sue. 
Houston  ft  T.  C.  R.  Co.  v.  Bradley,  mpra. 

In  an  action  by  the  widow  for  the  benefit  of  her- 
self and  children,  under  Ariz.  Rev.  Stat.  Ifi  2145- 
2147,  providing  an  action  for  damages  against  a 
railway  for  death  by  negligence,  and  U  2149-215U 
providing  that  the  action  shall  be  for  the  exclusive 
benefit  of  the  surviving  husband,  wife,  children, 
and  parents,  and  may  be  brought  by  all  or  by  one 
for  the  benefit  of  all.  a  remittitur  by  the  widow 
for  each  of  the  beneficiaries,  amounting  in  all  to- 
over  $31,000,  rendered  the  Judgment  invalid.  It 
was  held  that  the  intent  of  this  provision  is  that 
the  action  is  to  be  once  for  all.  The  authority 
given  for  prosecuting  the  action  in  the  name  of 
one  of  the  parties  for  the  benefit  of  all  was  to- 
avold  multiplicity  of  actions;  but  it  gave  the  nom- 
inal plaintiff  no  power  to  compromise  or  release 
the  rights  of  othera.  Southern  Pac  Co.  v.  Tomlin- 
son,  supra,  Reveralng  (Ariz.)  83  Pao.  710. 

8.  By  pUxintiffs. 

A  settlement  by  a  person  authorized  to  bring  the 
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the  case  of  (Jann&r  v.  Paul,  12  Bash,  144,  in 
support  of  the  opposing  view.  Han8ford*B 
Case,  was  not  under  either  ^^  1  or  8,  chap.  57, 
Oen.  Stat.  The  petition  did  not  charge  that 
the  life  was  lost  by  the  wilful  neglect  of  the 
•defendant, — hence,  it  was  not  under  §  8;  and 
«8  it  was  not  lost  by  reason  of  the  negligence 
•or  carelessness  of  the  proprietor  of  a  railroad, 
•or  its  agents  or  servants,  the  action  could  not 
be,  and  was  not  intended  to  be,  under  §  1.  It 
was  an  action  against  apothecaries,  because 
their  prescription  clerk,  in  attempting  to  fill  a 
physician's  prescription,  put  up  croton  oil  in- 
stead of  linseed  oil.  The  croton  oil  was  ad- 
ministered to  plaintiff's  intestate.  It  was 
•charge,  among  other  things,  in  the  petition, 
that  It  caused  him  great  suffering  and  agony, 
«nd  did  him  serious  and  irreparable  injury, 
«nd  was  the  immediate  cause  of  his  death. 


The  action  was  brought  by  deoedenfa  per- 
sonal representative.  At  common  law,  had 
the  deceased  lived,  he  could  have  m&lDt&ined 
the  action  for  the  agony  and  Buffering  result- 
ing from  the  clerk's  mistake,  and  at  his  death 
the  cause  of  action  would  have  ceased,  except 
for  chapter  10,  Oen.  Stat.,  which  caused  it  to 
survive  in  the  name  of  his  personal  representa- 
tive. For  this  reason  the  court  in  that  case 
held  the  petition  was  good.  Under  the  state- 
ments of  the  petition,  no  recovery  could  be 
had  for  the  death  of  the  injured  party.  It 
was  not  in  issue  in  the  case  as  to  what  the 
rights  of  a  husband  were  when  his  wife  lost 
her  life  by  the  wrongful  act  of  another,  but 
the  judge  delivering  the  opinion,  in  the  discus- 
sion of  the  case,  restated  the  doctrine  of  Baker 
v.  Bolton,  as  sanctioned  in  Ederi'B  Caae,  14  B. 
Mon.  204.    Had  the  injured  party  beien  the 


«uit,  or  bj  the  sole  beneficiary,  tmrs  an  action  by 
«aoh  person.  Hencbey  v.  Cblcaffo,  41  111.  196;  6ul- 
•daffer  v.  Bookwell,  14  Colo.  469;  Washington  v. 
Louisville  ft  N.  R.  Co.  84  III.  App.  058. 

8o,  a  settlement  of  an  administratrix  for  the 
wrongful  death  of  her  intestate  prevents  further 
prosecution  by  her  of  the  suit.  Washlnrton  v. 
Loaisville  &  N.  R.  Co.  mipra. 

And  an  administratrix,  in  a  suit  under  111.  act 
1868  for  causing  the  death  of  her  husband,  had 
power  to  settle  and  dismiss  the  case  before  Judg- 
ment. Whbtber  this  children  couM  call  her  to  ao- 
•count  was  not  decided.  Henohey  v.  Chicago,  su- 
pra. 

And  a  release  by  a  widow  in  full  demand  of  every 
name  and  nature  whatsoever  from  one  party  to  the 
•other,  given  to  a  party  causing  the  death  of  her 
husband,  barred  any  suit  by  her  for  damages  re- 
«ulting  from  his  death,  although  nothing  was  said 
of  any  claim  on  account  of  his  death  at  the  time  of 
settlement.    Guldager  v.  Rockwell,  supra. 

In  Schmidt  v.  Deegan,  60  Wis.  800,  it  was  held 
that  a  compromise  of  damasres  by  a  widow  for  kill- 
ing her  huslMind  was  based  on  a  valuable  considera- 
tion, and  was  obligatory  on  the  party  causing  the 
Injury,  although  the  personal  representative  was 
the  proper  party  to  sue  under  Wis.  Rev.  Stat.  1 4536, 
which  provided  for  an  action  by  him  for  theexolu- 
•aive  benefit  of  the  widow. 

But  in  Maney  v.  Chicago,  B.  &  Q.  R.  Co.  49  DL 
App.  106,  it  was  held  that  an  action  by  the  wife  as 
administratrix  was  not  barred  by  accepting  pay- 
ments undier  an  insurance  contract  in  a  voluntary 
relief  department  run  by  a  railroad,  which  pro- 
vided in  the  application  that  the  same  should  be  a 
'**release  of  all  claims  for  damages  arising  from  in- 
Jury  or  death,  which  could  t>e  made  by  me  or  by 
my  legal  representative.'*  The  action  by  the  wife 
for  the  death  of  her  husband  was  under  111.  Rev. 
Stat.  chap.  70,  M 1, 2,  which  provided  an  action  for 
•damages  for  death  for  the  exclusive  benefit  of  the 
widow  and  next  of  kin,  to  be  brought  in  the  name 
•of  the  personal  representative.  Although  the  pay- 
ment was  made  to  the  wife  it  was  not  made  to  her 
«s  administratrix  under  the  statute,  but  as  bena- 
Hciary  under  the  certificate. 

0.  Other  06110116  as  a  har» 

1.  Actions  for  the  injury, 

A  former  recovery  for  the  injury  to  the  deceased 
person  bars  an  action  for  the  next  of  kin.  So,  an 
motion  for  an  injury  which  does  not  abate  by  his 
^eath  bars  another  action  for  the  next  of  kin  for 
■damages  arising  from  the  death.  Connor  v.  Fault 
12  Bush,  144;  Littlewood  v.  New  York,  80  K.  T.  24* 
42  Am.  Rep.  271;  Legg  v.  Britton,  64  Yt  662:  Wood 
V.  Gray  (H.  L.  8c.)  [1800]  A.  C.  ffTO;  Hansford  v. 
Payne,  11  Bush,  880. 
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So,  a  recovery  by  a  person  injured  by  the  wrong- 
ful act  of  another  barred  an  action  by  bis  personal 
representative  under  N.  Y.  Act  1847,  chap.  450. 
which  provided  damages  for  the  next  of  kin.  Lit- 
tlewood V.  New  York,  8Upr<u 

And  a  settlement  of  an  action  brought  b  j  an  In- 
jured party  and  prosecuted  after  his  death  by  his 
administrator,  under  Vt.  Rev.  Lawa,  U  S134,  2I3& 
which  provided  for  the  survival  of  the  cause  of 
action  where  the  Injured  party  died,  barred  an  ac- 
tion for  the  benefit  of  the  widow  and  next  of  kin 
for  the  wrongful  act  which  resulted  in  his  death, 
under  Vt.  Rev.  Laws,  §  2138,  which  provided  for 
the  recovery  of  damages  for  the  benefit  of  the 
widow  and  next  of  kin  where  death  resulted  from 
the  neglect  of  another  person.  This  did  not  create 
a  new  cause  of  action,  but  provided  for  the  re- 
covery of  a  new  class  of  damages.  Legir  v.  Brit- 
ton, tupra. 

In  Legg  V.  Britton,  supra,  it  was  said  that  the 
doctrine  in  Needbam  v.  Grand  Trunk  R.  Co.  38  Vt. 
294,  to  the  contrary  was  a  dictum^  was  not  approved, 
and  was  denied  in  the  unreported  case  of  Haliday 
V.  Dover,  Vt.  1881.  And  the  court  held  that  the 
right  of  recovery  was  conferred  only  where  the  in- 
testate would  have  had  remaining  a  right  of  action 
if  he  had  survived. 

And  in  Kentucky  a  plea  in  abatement  of  a  pending 
action  on  the  same  facts  by  a  resident  administratrix 
seeking  to  recover  only  damages  for  mental  and  bod- 
ily suffering  of  the  intestate  prior  to  his  death  was 
sustained  to  an  action  brought  by  a  foreign  admio- 
istratrlx  for  damages  causing  death  based  upon  so 
Indiana  statute.  Ky.  Gen.  Stat.  chap.  99,  art.  2, 
f  45,  provided  that  if  there  was  an  administrator 
qualified  in  thiscommonwealth  he  alonesbould  have 
power  to  sue.  The  acts  causing  the  death  of  the  part/ 
from  either  willful  or  ordinary  negligence,  cod- 
stituted  but  one  cause  of  action^  whether  the  meas- 
ure of  damages  was  for  the  suffering  of  the  intes- 
tate during  bis  life  or  for  the  wilful  negligence 
causing  his  death.  It  was  held  that  the  party  enti- 
tled to  bring  the  action  either  at  common  law  or 
under  the  statute  should  make  his  election,  and  a 
recovery  by  an  administrator  for  mental  and  bod- 
ily  suffering  would  bar  any  proceeding  either  by  the 
representative  or  next  of  kin.  Conner  v.  Paul,  H 
Bush,  144. 

And  the  bringing  of  an  action  by  the  injured 
party  for  damages,  and  the  reviving  of  the  same 
after  his  death,  barred  another  action  by  his  execu- 
trix in  her  own  name  as  mother  of  the  deceased  for 
damages  for  her  son's  death,  who  was  her  sole 
means  of  support.  It  was  claimed  that  there  was 
an  independent  right  of  action  in  favor  of  every 
person  who  was  injured  by  the  death  of  the  de- 
ceased, but  no  authority  was  cited.  It  was  said  oo 
oase  could  be  found  in  Scotland  in  which  an  Mitioa 
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<wife,  instead  of  the  hushaQd,  then  certainly 
lie  would  have  bad  the  right,  at  the  common 
law,  to  have  maintained  an  action  for  the  loai 
«f  the  iociety  of  hit  wife,  although  her  per- 
•onal  representative  might  have  instituted  an 
'•ction  to  recover  damages  for  mental  and 
physical  suffering.  Had  the  wife  survived 
£er  injuries,  she  could  have  maintained  her 
action  for  her  mental  and  physical  suffering. 
Had  the  husband  sustained  damages  in  conse- 
quence of  bis  wife's  injuries,  by  the  'ioss  of 
faer  society/'  then  he  could  have  also  main- 
tained his  action  to  recover  such  damages. 
Had  she  lived,  he  could  not  recover  for  ner 
mental  and  physical  suffering,  because  that 
was  a  damage  to  her.  Neither  could  he  re- 
•Gover  for  his  '*loss  of  her  society"  because  that 
was  his  damage.  Both  causes  of  action  ex- 
isted at  common  law.    The  action  instituted 


by  McElwain  as  personal  representative  was 
not  based  on  a  common-law  right,  but  to  en- 
force a  riffht  secured  by  statute.  Thia  statute 
very  much  enlarged  the  rights  which  had  ex- 
isted at  common -law.  It  gave  the  personal 
representative  the  right  to  recover  for  the  loss 
of  the  life,  and  thus  increased  many  fold  the 
amount  which  formerly  could  be  recovered. 
The  husband,  under  the  statute  (Gen.  8tat.), 
would  take  the  entire  amount  recovered,  sub- 
ject to  the  debts  of  decedent.  It  was  greatly  to 
the  advantage  of  the  husband  to  enjoy  the 
statutory  righta,  instead  of  those  which  for- 
merly existed.  Therefore  it  cannot  be  said 
that  the  statute  diminished  the  ri&hts  of  the 
husband.  We  cannot  believe  that  the  general 
assembly  intended  that  the  personal  representa- 
tive should  maintain  an  action  for  the  death  of 
the  wife,  practically  for  the  huslmnd'a  benefit. 


\>y  relatives  was  sustatned  after  the  deceased^s 
<:laim  bad  been  settled  or  eztlnfruisiied  by  Judfr- 
ment,  or  where  he  had  raised  an  action  which 
fNieaed  to  and  mlfrbt  be  insisted  on  by  bis  executor. 
It  was  held  that  in  cases  where  the  roiatlves  had 
^e  risrht  to  sue  they  could  bring  only  one  action 
ta  which  the  damaires  due  to  them  respectively 
must  be  assessed.    Wood  v.  Qray.  tmpra. 

In  Hansford  v.  Payne,  U  Bush,  880,  a  recovery  by 
-the  administrator  for  the  suffering  of  the  decedent, 
'was  allowed,  under  Ky.  Oen.  Stat.  chap.  10,  provid- 
ing that  no  right  of  action  for  personal  injury  shall 
•die  with  the  person  injured.  It  was  said  that  this 
would  not  enable  parties  to  sue  for  the  deatb  under 
<he  act  of  ISM,  fi  8,  and  also  for  the  damages  ac- 
cruing prior  to  the  death  under  chap.  10.  And  it 
was  further  said  that  a  recovery  of  punitive  dam- 
Ages  for  the  destruction  of  life  would  bar  any 
other  action  for  the  injury,  and  a  recovery  for  in- 
Jury  under  survival  of  action  would  bar  a  reoov- 
•ery  of  punitive  damages.  See  Donahue  v.  Drexler, 
€2  Ky.  157,  S6  Am.  Bep.  886,  sixpro,  I.  b, 2. 

Where  an  injured  person  brought  suit  and  diedt 
•tbe  action  properly  proceeded  in  the  name  of  her 
•executors  as  plaintiffs.  It  was  held  that  the  right  of 
action  given  by  Pa.  act  April  16, 1851  (Pub.  Laws, 
•e74,  §  19;»  amended  by  act  April  26. 1856,  f  1,  providing 
that  if  no  suit  is  brought  by  the  injured  party  dur- 
ing life,  the  widow,  or  if  none  the  personal  repre- 
«entative,  may  recover  damages  for  death,  was  con- 
<litioned  upon  two  concurring  facts:  first,  that  the 
injured  party's  deatb  was  occasioned  by  Tioleooe  or 
«iegligence,  and  second,  that  no  suit  for  damages  had 
been  brought  by  him.  Birch  v.  Pittsburg,  C  C.  & 
«t.L.R.Co.l66Pa.339. 

But  an  action  for  injury  of  a  party  abating  by 
iiis  deatb  does  not  bar  an  action  for  the  next  of 
kin. 

8o,  an  action  for  damages  for  an  injury  to  the 
plaintiff  abating  by  his  death  could  not  be  pleaded 
in  bar  to  an  action  by  his  personal  representati  ve  for 
^he  death  resulting  from  such  iojuries,  under  Ind. 
< Gavin  Sc  H.)  Stat.  §  782,  providing  that  a  cause  of 
action  arising  out  of  an  injury  to  the  person  dies 
with  the  person  except  in  cases  in  which  an  action 
is  given  for  an  Injury  causing  death,  and  f  784,  pro- 
viding that  when  the  death  is  caused  by  wrongful 
act,  the  personal  representative  of  tbe  party  in- 
jured may  maintain  an  action  therefor  if  the  per- 
«on  injured  might  have  maintained  an  action  had 
he  lived.  It  was  held  that  the  damages  inured  to  the 
exclusive  benefit  of  the  widow  and  child.  If  any,  or 
next  of  kin.  Indianapolis  ft  St.  L.  B.  Co.  v.  Stout, 
-53  Ind.  148. 

In  International  ft  6.  N.  R.  Co.  v.  Kuehn,  70  Tex. 
-582,  where  the  injured  party  bad  brought  a  suit  for 
the  injury  and  died,  and  the  widow  then  brought 
an  action  for  the  next  of  kin  for  damages  resulting 
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from  tbe  deatb,  and  these  two  actions  were  consol- 
idated, the  opinion  says:  **That  deceased  had  insti- 
tuted suit  for  damages,  which  suit  was  pending  at 
his  death,  is  no  bar  to  tbe  action  of  the  plaintiffs.'* 
This  action  was  evidently  under  Sayles's  Tex.  Civ. 
Stat.  art.  2890,  providing  an  action  for  damages  for 
injury  causing  death  by  negligence  of  a  railway 
oompany,  and  art.  29Q8,  providing  that  the  action 
shall  be  for  tbe  sole  and  exclusive  benefit  of  tbe 
surviving  husband,  wife,  children,  and  parents.  If 
only  one  action  can  be  brought  this  case  can  only 
be  maintained  on  the  theory  that  the  action  brought 
by  the  injured  party  In  fact  abated  at  his  death. 

2.  Other  actions  for  the  death. 

An  action  by  tbe  party  authorized  to  bring  tbe 
suit,  or  by  the  sole  beneficiary,  bars  further  action. 

So,  an  action  by  minor  children  after  the  expira 
tion  of  six  months  from  the  death  of  their  father 
would  not  lie  where  the  widow  had  brought  an  ac- 
tion and  voluntarily  dismissed  tbe  same  under  Mo. 
Kev.  Stat.  ••  2121-2128.  providing  for  an  action  for 
injuries  resulting  in  death  to  be  brought  first  by  tbe 
husband  or  wife,  or  second,  if  there  be  neither,  or 
if  be  or  she  fails  to  sue  within  six  months  after  such 
death,  then  by  the  minor  child  or  children  of  the  de- 
ceased. The  court  said  that  there  was  no  joint  right 
of  action  in  the  husband  or  wife  and  tbe  children. 
The  statute  gave  the  husband  or  wife  six  months  to 
appropriate  the  cause  of  action,  the  election  to  be 
made  by  a  suit.  If  they  sued  within  that  time,  it 
was  an  exercise  of  the  option,  and  he  or  she  then 
had  absolute  control  and  could  compromise,  re- 
lease, or  otherwise  settle  tae  matter.  McNamara 
V.  Slavens,  76  Mo.  3S9. 

And  in  an  action  by  a  husband  as  administra- 
tor of  his  wife  to  recover  damages  from  the 
physician  for  negligence  in  not  removing  the 
placenta,  causing  tbe  death  of  tbe  wife,  the  court 
said  that  in  the  same  circuit  the  husband  had  re- 
covered damages  for  malpractice,  and  N.  Y.  Sees. 
Laws  1847,  p.  675,  providing  for  an  action  by  the 
personal  representative,  was  not  Intended  to  allow 
a  second  action  for  precisely  the  same  injury,  and 
the  husband  had  availed  himself  of  tbe  common- 
law  right  of  action  to  recover  damages  for  the  loss 
of  his  wife,  and  this  action  was  not  within  tbe  stat- 
ute.   Lynch  v.  DavJa,  12  How.  Pr.  828. 

In  Munro  v.  Pacific  Coast  Dredging  ft  Reclamation 
Co.  84  Cal.  616,  which  was  an  action  by  an  administra- 
tor under  an  act  providing  that  the  heirs  or  person- 
al representative  may  maintain  an  action  for  dam- 
ages, it  was  said  that  tbe  pendent^  of  one  action 
might  be  pleaded  in  abatement  to  anotber,  and  a 
judgment  In  one  would  bar  another  action. 

But  an  action  for  damages  for  death  is  not  a  bar 
to  another  action,  unless  tbe  benefioiarles  are  rep- 
resented in  tbe  prior  action. 
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and  allow  at  the  same  Ume  the  husband  to 
maintain  one  on  bis  own  account  for  the  same 
acts  or  neglif^ence.  In  the  Hansford  Cane,  in 
diseussinf;  the  effect  of  a  recovery  of  punitive 
damages  under  §  H,  cbap.  57,  Gen.  Stat.,  the 
court  said:  *'A  recovery  of  punitive  damages 
for  the  destruction  of  the  life  will  certainly  bar 
any  other  action  for  the  injury  or  any  of  its 
consequences."  It  is  the  degree  of  negligence 
which  determines  whether  the  recovery  be 
compenstitory  or  panitive,  but,  when  the  ac- 
tion by  the  personal  representative  is  based 
on  §  1  of  the  statute  in  question*  the  recovery 
should  be  as  effectual  a  bar  to  any  other  action 
for  the  injury  or  any  of  its  consequences  as  if 
the  jury  should  have  added  punitive  to  the 
compensatory  damages.  In  Conner  v.  Pauf, 
12  Bush,  145,  it  appeared  that  two  actions 
were  instituted  by  the  personal  representative 
of  the  deceased.  The  mother  of  (he  deceased 
qualified  as  administratrix  in  Indiana,  where 
the  injury  was  inflicted,  and  also  in  Kentucky, 
where  the  deceased  lived.  As  administratrix 
under  her  Kentucky  appointment  she  insti- 


tuted an  action  to  recover  for  Uie  meotal  and 
physical  suffering  of  deceased.  As  adminis- 
tratrix nnder  the  Indiana  appointment  she  in- 
stituted an  action  to  recover  for  the  loss  of  life 
of  her  intestate.  The  acts  of  negligence  were 
the  foundation  of  each  action,  and  the  conrt 
held  a  recovery  in  one  action  would  bar  a  re- 
covery in  another  action.  We  oonclade  that 
as  the  statute  gives  the  personal  'representative 
the  right  to  maintain  the  action  for  the  loss  of 
life  0?  the  wife,  and  the  consequences  of  the 
negligent  act  producing  the  injurv,  the  bus- 
band  cannot  maintain  the  action  lor  the  loss 
of  her  society.  The  legislative  intent  was  to 
increase  the  elements  of  damage  following 
from  the  acts  or  negligence  producing  death. 
It  was  not  the  intention  of  the  legialature 
to  multiply  actions.  The  husband  mast  ac- 
cept the  benefits  which  the  statute  secures^ 
him,  in  lieu  of  those  he  possessed  at  common 
law. 

Wherefore  the  judgment  is  reversed,  with  di- 
rections that  further  proceedings  be  had  con- 
sistent with  this  opinion. 


8o,  a  recovery  for  the  death  of  a  party  by  the 
survlvlnir  wife  and  one  child  was  not  a  l)ar  to  a  re- 
covery by  a  child  subsequently  born,  la  an  action 
under  Tex.  Civ.  Stat  art.  2906.  providing  that  the 
action  shall  l)e  for  the  t>enefltof  the  surviving  hus- 
band, wife,  obi]drea,and  parents,  although  the  stat- 
ute only  contemplated  one  suit  should  be  brought. 
This  meant  one  suit  brought  by  all  the  beneficia- 
ries. Nelson  v.  Galveston,  H.  &  S.  A.  K.  Co.  78  Tex. 
(SStl,  11  L.  R.  A.  a9l. 

And  an  action  by  a  husband  for  the  death  of  his 
wife  was  not  a  hex  to  an  action  by  the  surviving 
children  of  their  mother  for  death,  under  Tex. 
Rev.  Stat.  art.  t899,  providing  a  right  of  action  for 
the  surviving  husband,  wife,  parents,  or  children 
of  one  whose  death  was  caused  by  the  wrongful 
act  of  another.  The  defendant  in  the  first  suit 
should  have  required  other  parties  interested  to 
have  been  made  parties  plalntiflF .  The  court  said 
that  If  several  persons  having  the  right  to  sue 
would  be  concluded  by  the  Judgment  to  which  they 
were  not  parties  against  one  having  the  right  of  ac- 
tion against  them,  the  result  would  be  that  one 
would  have  the  power  to  compromise,  and  that 
there  was  nothing  in  this  inconsiBtent  with  the  rule 
that  only  one  suit  should  be  brought.  Galveston, 
H.  St  S.  A.  R.  Co.  V.  Kutac,  72  Tex.  648. 

d.  MuiliplicUy  of  actions  for  dMlh* 

Where  the  question  arises  as  to  the  multiplicity 
of  actions  for  the  beneficiaries.  It  is  held  that  only 
one  action  can  be  brought.  This  rule  Is  slated  in 
cases  involving  the  misjoinder  of  plaintiffs  or  the 
failure  to  apportion  the  damages  in  the  pleadings 
or  the  verdict.  Paschal  v.  Owen,  77  Tex.  583;  East 
Line  &  R.  R.  R.  Co.  v.  Culberson,  68  Tex.  664;  Gal- 
veston, H.  ft  8.  A.  R.  Co.  V.  Le  Gierse,  51  Tex. 
109;  Houston  ft  T.  C  R.  Co.  v.  Moore.  49  Te^i.  81, 30 
Am.  Rep.  08;  Western  ft  A.  R.  Co.  v.  Strong,  S2  Ga. 
461;  Hayes  v.  Pbelan,  4  Hun,  733;  March  v.  Walker, 
48  Tex.  372;  St  Louis,  I.  M.  ft  S.  R.  Co.  v.  Needbam, 
68  Fed.  Rep.  871, 10  U.  S.  App.  830. 

So,  the  wife  had  no  right  to  sue  alone  for  the 
death  of  her  husband,  under  the  laws  of  Tennessee, 
as  she  was  not  the  only  beneficiary,  but  the  wife 
and  children  were  the  beneficiaries.  The  court  held 
that  whatever  damages  accrued  belonged  to  the 
widow  and  children  Jointly,  and  an  action  by  the 
widow  was  improperly  brought.  Western  ft  A.  R. 
Co.  V.  Strong,  supra. 

In  Hayes  v.  Phelan,  supra,  which  was  a  suit  by 
the  widow  under  N.  Y.  Laws  1878,  chap.  646,  pro- 
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viding  that  every  person  who  shall  be  injured  in. 
meansof  support  in  consequence  of  the  intoxica- 
tion of  any  person  shall  have  a  right  of  action 
against  any  person  who  caused  such  intoxloatioa. 
it  was  said  by  Learned,  P.  J.,  that  if  that  action 
would  lie,  three  more  could  be  brought,  ooe  by 
rach  child.  It  was  held  that  one  to  be  injured  muse 
be  one  who  has  a  right  of  action  therefor  against 
the  Intbxicated  person.  The  demurrer  to  the  com- 
plaint was  sustained. 

In  St.  Louis,  I.  M.  ft  S.  R.  Co.  v.  Needbam,  tvpra^  it 
was  held  that  only  one  action  could  be  brought  un- 
der Ark.  (Mansf.)  Dig.  f  5225,  which  provided  an  ac- 
tion for  damages  notwithstanding  the  d«ath  of  a. 
person  which  should  be  caused  by  the  wrongful  act 
or  neglect  of  another,  if  the  injured  party  could  have 
maintained  an  action,  and  §  6286,  which  provided 
that  such  action  should  be  brougbt  by  and  In  tb» 
name  of  the  personal  representative  and  if  none 
then  by  the  heirs,  and  the  recovery  should  he  for 
the  exclusive  t)enefitof  the  widow  and  next  of  kio. 
A  petition  in  an  action  by  the  widow  which  showed 
that  there  was  a  brother  by  half  blood  of  the  de- 
ceased living,  was  insufficient  t>ecause  all  the  bene- 
ficiaries should  t>e  Joined,  and  there  could  be  no 
splitting  into  separate  actions. 

In  Daris  v.  St.  Louis,  I.  M.  ft  S.  R.  Co.  68  Ark.  117, 
7  L.  R.  A.  288,  a  dilferent  construction  was  placed 
on  these  sections  on  another  question  showing  Uwk 
three  actions  could  be  brought. 

And  in  case  the  party  Injured  was  an  infant 
where  there  were  a  widow  and  minor  child- 
ren only  one  action  could  be  brought  under  Tex. 
(Paschars)  Dig.  arts.  15-18  (act  February  2,  1880\ 
similar  to  Lord  Campbell's  act,  and  Const.  (\9e»\ 
art.  12,  fi  30,  which  gave  to  certain  classes  of  per- 
sons separately  and  consecutively,  the  right  to  ex- 
emplary damages,  as  the  re-enactment  in  Const. 
(1876)  art.  16, 1 26,  omitted  ''separately  and  consecu- 
tively." The  omission  showed  that  but  one  suit 
should  be  allowed  and  all  the  beneficiaries  should 
Join.  It  was  said  that  when  both  actual  and  exem- 
plary damages  are  sought,  they  should  be  claimed 
by  proper  allegations,  in  the  nature  of  two  distinct 
counts  on  different  causes  of  action,  with  aver- 
ments resiMHStively  appropriate  to  each  remedj- 
Galveston,  H.  ft  S.  A.  R.  Co.  v.  Le  Giene,  61  Tex. 
100. 

And  a  Judgment  for  part  of  the  beneficiaries  ws» 
set  aside  because  all  did  not  unite  in  the^one  actiOB, 
under  Tex.  Rev.  Stat.  art.  2008,  providing  that  the- 
action  shall  be  for  the  exclusive  benefit  of  the  sor- 
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^ThB  ri^ht'of  action  for  damagrea  remit- 
Ing^  firom  death  is  ezclveiTe  of  an  ad- 
inlnl8trator*a  rl^ht  of  action  to  recoTer 
for  the  pain  and  expense  suffered  by  the 
person  of  bis  tn testate  from  the  Injuries  wlilch 
caused  bis  death,  under  Rev.  Stat.  1857.  chap.  176, 
creating  a  riffht  of  action  for  death,  and  also  pro- 
viding for  the  survival  of  actions  of  ^^trcspass  on 
the  case  for  damafres  to  the  person.**  as  the  sur- 
vival applies  to  cases  of  injuries  not  causiofr 
death. 

(June  35,1895.) 

CTION  to  recover  damages  for  in  juries  fn- 
flicted  on  the  plaintiff's  intestate  which 


A 


afterward  resulted  in  his  death.     Od  demurref 
to  replication.    Demurrer  sustained. 

Mr.  W.  B.  Tanner,  for  plaintiff: 

In  Brafffihaw  v.  Lancashire  d:  T.  R.  Co,  L. 
R.  10  C.  P.  189,  it  was  decided  that  an  action 
would  lie  by  the  administrator  to  recover  for 
breach  of  contract  to  carry  safely  a  pas^^enger 
who  was  injured  on  a  railway  and  died  there- 
after of  said  accident.  The  court  said  that 
this  action  was  exclusive  of  the  action  by  the 
administrator  as  trustee  of  the  next  of  kin. 

See  also  to  the  same  effect,  Leggott  v.  Oreat 
Northern  B.  CA?.  L.  R.  1  Q.  B.  Div.  699;  Bar- 
nHt  V.  Lueae,  6  Ir.  C.  L.  Kep.  247:  Bailey  v. 
Chicago  4tA.  R,  Co.  4  Biss.  430;  iishelman  v. 
Shiiman,  18  Pa.  561;  Bowes  v.  Boston,  156 
Mass.  844,  16  L.  R.  A.  865;  Tiffany,  Death  by 
Wrongful  Act.  ?  80. 

The  only  English  case  to  the  contrary  is 
Read  v.  Oreat  Eastern  R,  Co.  h.JL  8  Q.  B. 


'vivlnff  huslMind.  wife,  children,  and  parents  of  the 
party  whose  death  has  been  so  caused  by  the  wroofr- 
-f  ul  act  or  neRleot  of  another.  It  was  held  that  art. 
-3009,  providloK  for  a  division  of  the  damafres  by  the 
verdict,  contemplated  one  verdict.  East  Line  ft  B. 
JL  R.  Co.  V.  Culberson,  68  Tex.  864. 

In  Paschal  v.  Owen,  77  Tex.  583,  which  was  a  suit 
t>y  the  widow  for  causlnff  the  death  of  her  husband, 
.fuid  the  amendment  set  out  the  names  of  the  chil- 
dren, it  was  said  that  Tex.  Stat  art.  S904,  providing: 
that  an  action  may  be  broufrbt  by  all  the  parties  or 
^y  one  for  the  benefit  of  all,  intended  that  there 
«bould  be  but  one  suit  for  all  the  parties.  But  as 
the  amendment  showed  that  as  to  the  new  parties 
^tae  action  was  barred,  the  widow  was  allowed  to  re- 
-cover her  damages. 

In  Houston  ft  T.  C.  R.  Co.  v.  Moore,  48  Tex.  81, 80 
Am.  Rep.  08,  in  an  action  brought  by  a  widow  and 
«s  mother  and  natural  iruardian  of  her  two  infant 
-children  the  Judirment  was  reversed  because  the 
verdict  failed  to  divide  the  damages  assessed  among 
-the  lieneflularies.  It  was  said  that  but  one  action 
<oould  l>e  brought  under  Tex.  (Paschars)  Dig.  art.  16, 
providing  for  suits  by  heirs,  represontatives,  or  rel- 
atives of  the  deceased  person  for  death  of  a  relative, 
«nd  Tex.  Const  1869,  art  18,  1 80,  providing  for  ex- 
emplary damages;  and  the  petition  must  show  the 
fiarties  who  are  the  l)eneficiaries,  and  the  Jury  must 
make  a  division. 

In   March   v.  Walker,  48  Tex.  872,  under  Tex. 
<Faschar8)  Dig.  art.  15,  providing  for  an  action  for 
the  benefit  of  the  husband,  wife,  child,  children,  and 
parents,  and  damages  apportioned  to  the  injury  re- 
-flulting  from  such  death,  and  Tex.  Const,  art  18,  f  80, 
providing  that  in  cases  of  homicide  through  wi»ful 
act  or  omission,  exemplary  damages  may  l)e  recov- 
ered by  the  surviving  widow,  husband,  or  heirs, 
separately  or  consecutively,  it  was  said:  **We  see  no 
reason  why  the  children  of  deceased  should  not  re- 
cover in  one  action  whatever  they  might  be  en  titled 
to  under  both  the  statute  and  the  Constitution.** 
This  was  an  action  by  the  children  for  the  malicious 
killing  of  the  father. 

e.  Bar  of  other  aeiions  by  Hmitation, 

The  question  as  to  whether  or  not  there  Is  more 
than  one  cause  of  action,  one  for  the  injury  and 
one  arising  out  of  the  death,  is  presented  in  some 
eases  involving  the  statute  of  limitation.  There  is 
such  a  conflict  on  this  question,  and  so  few  cases, 
that  it  cannot  t>e  said  that  a  uniform  rule  of  law  can 
t>e  deduced. 

Where  the  injured  party  lived  for  fifteen  months 

«4  L.  R.  A. 


after  the  injury,  it  was  held  that  the  fact  that  an 
action  by  the  party  injured  was  barred  by  the  Civil 
Oode  of  Lower  Canada,  f  226S  (2),  providing  that  ao- 
tinns  for  bodily  Injuries  are  prescribed  in  one  year, , 
did  not  prevent  the  reoovery  by  a  widow  in  her  own 
l)ehalf  as  tutrix  of  their  minor  children,  under 
f  1066,  providing  an  action  for  injuries  causing 
death  *^but  only  within  one  year  after  his  death.'* 
The  court  held  that  the  death  was  the  foundation 
of  this  right  of  action.  Ri>binson  v.  Canadian  P. 
R.  Co.  (P.  C.)  [1802]  A.  C.  481^  Reversing  19  Can.  & 
0.292. 

And  In  Andrews  v.  Hartford  ft  N.  H.  R.  Co.  84 
Conn.  57,  It  was  held  that  a  cause  of  action  would 
not  be  iNirred  until  one  year  after  the  appointment 
of  the  administrator,  under  Conn.  Gen.  Stat.  p.  202. 
§  644,  giving  a  right  of  action  to  the  representative 
and  requiring  such  suit  to  be  brought  within  one 
year  after  the  cause  of  action  arises.  This  was  held 
on  the  ground  that  no  cause  of  action  existed  in 
favor  of  an  administrator  until  he  was  appointed, 
and  no  suit  could  be  brought. by  the  representative 
founded  on  the  injuries  which  occasioned  the  death 
alone. 

In  Sherman  v.  Western  Stage  Co.  24  Iowa.  616,  It 
was  held  that  the  cause  of  action  for  the  death  was 
not  barred  by  the  fact  that  the  cause  of  action  for 
the  injury  was  barred  by  iimltation  where  the  death 
was  almost  itastantaneous.  The  majority  opinion 
held  that  in  applying  the  statute  of  limitation 
the  cause  of  action  did  not  accrue  In  favor  of  the 
dcocMised.  The  minority  opinion  held  that  if  the 
statute  gave  the  right  of  action  for  the  death  In- 
stead of  for  the  wrongful  act  It  would  follow  that 
two  causes  of  action  in  favor  of  the  same  party 
might  have  their  basis  in  the  same  wrongful  act, 
one  to  the  Injured  party  where  he  survived  long 
enough  to  prosecute  and  another  after  he  died  to 
his  personal  representative  for  his  death,  and  that 
only  one  action  is  given.  This  minority  opinion 
was  affirmed  in  Kellow  v.  Central  Iowa  R.  Co.  infra. 

Where  the  damages  for  the  death  of  a  party  was 
given  to  the  wife  and  children,  and  a  recovery  was 
had  by  the  wife  and  child,  it  was  held.  In  another 
action  which  was  brought  by  a  child  l>orn  after  the 
first  suit  was  settled,  that  the  action  was  not  tmrred 
by  limitation,  although  not  brought  within  one 
year  after  its  birth  or  for  the  reason  that  he  was  In 
being  at  the  time  of  the  first  action,  and  a  suit  could 
havel)een  brought  by  the  mother.  The  doctrine 
that  the  infant  was  Iwrred  by  the  statute  of  limita- 
tion of  one  year  seemed  to  be  predicated  upon  the 
rule  that  there  could  be  but  one  reoovery:  but  It 
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B65.  The  point  really  decided  in  this  case, 
however,  is  that  a  satisfacttoo  made  to  the  de- 
ceased before  death  bars  a  subsequent  action 
by  the  administrator  for  the  benefit  of  tbe 
next  of  kin.  This  would  not  necessarily  con- 
flict with  a  decision  that  a  recovery  by  an  ad- 
ministrator after  death  would  not  bar  an  ac- 
tion by  the  administrator  for  the  benefit  of  tbe 
next  of  kin.  Pym  v.  Oreat  Northern  B,  Ch,  2 
Best  &  8.  759,  Affirmed,  4  Best  &  8.  896; 
Needham  v.  Grand  Trunk  B.  Co,  88  Vt.  801. 

The  action  by  the  estate  is  for  sufferings  and 
expense,  and  not  for  death.  The  action  by  the 
next  of  kin  is  for  the  death  and  the  pecuniary 
loss  sustained  by  tbe  death.  It  is  absolutely 
necessary  to  show  that  there  are  next  of  kin 
who  would  suffer  pecuniary  loss  by  the  death. 

Leggotty,  Orent  Morthern  B,  Co.,  and  Need- 
ham  V.  Grand  Trunk  B,  Co,  supra;  Blake  y. 


Midland  B.  Co,  18  Q.  B.  95;  Perry  v.  St. 
Joieph  db  W.  B.  Go.  29  Kan.  420;  Woeraer, 
American  Law  of  Administration,  p.  628;  Sqf- 
ford  V.  Dreto,  3  Dner,  627;  C&ieago  v.  Mqjor, 
18  III.  849;  Chicago  db  B.  I.  R.  Co.  v.  Marru^ 
26  ni.  400. 
Mr.  Raymond  6.  Mowry  for  defendant. 

Stineaa,  J.,  delivered  the  opinion   of   the 
court: 

This  action  is  brought  to  recover  for  iLe 
pain  and  expense  arising  from  injuries  to  the 
plaintiff's  intestate  before  his  death,  which  re 
suited  therefrom.  The  defendant  pleads  a 
jude:ment  in  its  favor  in  a  suit  by  the  plaintiff 
in  tne  same  cause  of  action.    Tbe  plaintiff  re- 

Elies  that  tbe  former  action  was  broui?hi  by 
im  as  trustee  for  tbe  next  of  kin  of  the  de- 
ceased, and  in  a  different  right  from  that  in- 


was  said  that  this  rule  does  not  obtain  In  Texas 
where  the  suit  Is  not  brought  by  all  tbe  beneficiaries. 
Nelson  v.  Galveston,  H.  &  &  A.  R.  Co.  78Tez.  821.11 
L.B.A.801. 

This  case  refuses  to  follow  the  case  of  Louisville 
k  N.  B.  Co.  v.  Sanders,  86  Ky.  258,  which  held  under 
a  similar  statute  that  an  action  for  damages  by  an 
infant  for  the  death  of  his  parent  was  barred  where 
there  was  a  personal  representative  who  could  have 
*  brought  suit  within  the  time  given  by  law,  and 
there  was  no  widow,  and  an  administrator  was  ap- 
pointed shortly  after  tbe  death  and  tbe  infant  did 
not  sue  until  more  than  five  years  after  the  death. 
The  statute  says  that  suit  shall  be  brought  within 
one  year  after  the  cause  of  action  accrues.  The 
court  held  that  if  there  was  one  person  in  ttue  who 
could  sue  and  recover,  the  cause  of  action  had  ac- 
crued. **Bu  t  it  was  said  that  the  cause  of  action  has 
not  accrued  to  the  infant.  There  is  but  one  cause 
of  action.  There  can  be  but  one  recovery."  And 
the  court  said  that  if  the  administrator  had  sued 
and  recovered,  it  would  have  barred  an  action  by 
the  children,  and  when  the  administrator  qualified 
the  statute  then  began  to  run,  not  only  against 
him,  but  against  the  cause  of  action,  and  the  statu- 
tory saving  In  behalf  of  tbe  Infant  only  applied 
where  there  was  no  one  who  could  sue. 

In  Kennedy  v.  Burrier,  96  Mo.  12S8,  it  was  held  that 
there  was  but  one  cause  of  action  and  that  accrued 
to  the  parents,  and  in  default  of  suit  by  them  it 
passed  to  the  children,  under  Mo.  Bev.  Code  1866, 
p.  648,  fi  2,  providing  for  an  action  for  damages 
from  death  to  be  brought-  first  by  the  huslxand  or 
wife,  second,  on  failure  to  sue  within  six  months, 
then  by  the  children,  and  the  cause  of  action  shall 
be  brought  one  year  after  it  accrues.  The  failure 
of  the  parent  to  sue  within  one  year  barred  an  ac- 
tion by  tbe  child. 

But  in  Kellow  v.  Central  Iowa  R.  Co.  68  Iowa,  470, 
56  Am.  Bep.  868,  In  an  action  by  the  administrator 
for  the  benefit  of  the  estate,  where  the  Injured  party 
lived  a  few  moments,  it  was  claimed  that  at  com- 
mon law  the  action  could  not  be  maintained,  and 
that  there  was  no  statute  which  gave  a  remedy  for 
such  an  injury,  that  none  accrued,  and  that  the 
only  action  which  could  be  maintained  by  the  rep- 
resentative was  on  a  right  of  action  which  accrued 
before  death  and  which  survived,  under  Iowa  Code, 
f  2523,  providing  that  all  causes  of  action  shall  sur- 
vive notwithstanding  the  death  of  the  person  en- 
titled to  the  same.  The  court  said:  "We  do  not  find 
it  necessary  tx>  determine  whether  this  position  that 
the  statutes  of  this  state  give  no  remedy  for  the 
death  of  a  human  being  is  sound  or  not."  It  was 
conceded  that  if  one  accrued  to  him  it  survived,  and 
as  he  lived  a  few  moments  it  \vas  held  that  the  cause 
of  action  accrued  to  him  and  the  action  could  be 
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maintained.  On  petition  for  rehearing  tbe  court 
adopted  the  minority  opinion  in  the  case  of  Sher- 
man V.  Western  Stage  Co.  24  Iowa,  515,  and  there* 
fore  that  case  is  overruled  in  so  far  as  it  conflicts- 
with  this  opinion. 

And  the  cause  of  action  for  the  injury  was  barre<^ 
where  an  action  for  damages  for  the  death  waa- 
barred.  Only  one  right  of  action  was  given  under 
Iowa  Code,  12526,  which  provided  that  tbe  civil 
remedy  was  not  merged  in  a  public  offense,  an(t 
when  a  wrongful  act  produced  death  the  damage* 
should  be  disposed  of  as  personal  property,  and 
f  8627,  which  provided  that  a  right  of  action  for  » 
wrongful  injury  causing  death  should  t)e  deemed  a 
continuing  one  and  to  have  accrned  to  such  repre- 
sentative or  successor  at  the  same  time  aa  it  did  to 
the  deceased  if  be  had  survived.  It  was  beld  that 
the  statute  of  limitation  began  to  run  as  thoagh  tb» 
deceased  had  survived.  Tbe  statute  was  changed 
since  Sherman  v.  Western  Stage  Co.  Ewell  v.  Chi- 
cago &  N.  W.  B.  Co.  29  Fed.  Bep.  67. 

A  Judgment  for  the  widow  in  an  action  by  her  for 

the  death  of  her  husband  was  reversed  where  tbe- 

petition  disclosed  that  the  deceased  left  neither 

children  nor  father  but  a  mother  living,  and  it  wa» 

not  sufficient  to  assert  that  her  claim,  if  any,  wil» 

barred  by  limitation.    Dallas  &  W.  B.  Co.  v.  Spiker 

59  Tex.  437. 

f.  For  death  of  infanttt. 

Some  cases  hold  that  only  one  action  can  h» 
brought  for  the  death  of  an  infant,  and  that  th» 
primary  right  of  action  is  In  the  parent,  as  in  In- 
diana and  Oregon.  Some  cases  ho^d  that  only  one 
action  can  be  maintained,  and  that  the  personui 
representative  has  the  primary  right  of  action,  a« 
in  Minnesota,  South  Carolina,  Nebraslsa,  and  Kan- 
sas. In  Iowa  and  Washington  it  seems  that  two 
actions  may  be  maintained,  one  by  the  parent  for 
loss  of  services,  and  one  by  the  administrator  based 
on  the  expectancy.  In  Michigan  it  is  intiroau><l 
that  an  action  may  be  brought  by  the  representa- 
tive for  the  next  of  kin,  and  one  by  him  for  tL» 
injuries  to  the  deceased.  In  Vermont  an  action 
may  be  maintained  for  loss  of  servic^ca,  and  also 
damages  in  an  action  by  the  representative.  In 
Illinois  an  action  may  be  maintained  for  lose  of 
services  up  to  the  time  of  his  death,  and  b}'  the  ad- 
ministrator for  the  death.  In  Arkansas  three  ac- 
tions are  allowed,  one  for  the  personal  injury.  ov» 
for  the  benefit  of  the  widow  and  next  uf  kin.  an<i 
one  by  the  father  for  loss  of  services  from  the  timi*^ 
of  injury  to  the  time  of  death.  In  Pennsylvania 
an  action  for  the  t)eneflt  of  the  family  cannot  N^ 
split. 

The  following  cases  hold  that  only  one  action  can 
be  brought  for  damages  arising  from  the  death  of  a 
minor:  Ohio  &  M.  B.  Co.  v.Tlndail,  13  Ind.8«i,74  Ann. 
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▼olved  Id  this  actioD»  which  is  for  the  bsDeflt 
of  the  estate.  To  this  replication  the  defend- 
aDt  demurs.  The  question  therefore  is  whether, 
under  our  statutes,  an  administrator  has  the 
rieht  to  maintain  two  actions  for  negligence  re- 
sulting in  death,— one  for  the  benefit  of  the 
-vvidow  snd  next  of  kin,  according  to  our  form 
of  Lord  Campbell's  act,  and  another  for  the 
damage  to  the  person,  under  our  statute  for 
the  survival  of  actions. 

Upon  this  questioQ  two  theories  have  been 
advanced.  Ooe  is  that  the  action  for  personal 
iujury  upon  which  the  deceased  could  have 
sued  at  common  law,  if  death  bad  not  ensued, 
is  given,  by  a  statute  for  survival,  for  the  ben- 
efit of  his  estate,  and  that  a  new  and  independ- 
ent remedy  is  given  by  Lord  Gapapbeirsact  for 
the  loss  sustained  by  the  widow  and  children 
on  account  of  the  death.    The  other  theory  is 


that  there  is  but  one  cause  of  action,  and  one 
remedy,  which  is  given,  by  grace,  to  the  fam- 
ily of  the  deceased,  in  lieu  of  the  aid  which 
they  might  have  expected  from  him.  instead 
of  a  recovery  for  the  bene^t  of  his  estate;  and 
that  this  remed  jT  is  exclusive.  It  is  to  be  borne 
in  mind  that  prior  to  1846  no  recovery  at  all 
could  be  had  for  an  injurv  resulting  in  death. 
The  action  died  with  the  person.  Neither 
creditors  nor  kin  had  any  enforceable  rights, 
however  mat  might  have  been  the  loss  which 
the  deathhad  brought  upon  them.  Then  camf^ 
Lord  Campbeirs  act,  entited,  "An  Act  for 
CompensaiiDg  the  Families  of  Persons  Killed 
by  Accidents."  It  was  not  an  act  for  the  ben- 
efit of  an  estate,  but  for  the  family.  It  took 
no  right  from  the  estate,  for  it  had  none,  it 
transferred  no  right  to  the  family,  for  none 
then  existed.    It  gave  a  new  remedy  to  the 


Dec.  280;  Pittsburgh,  Ft.  W.  ft  C.  R.  Co.  v.  Vininpr, 
27  iDd.  513,  93  Am.  Dec.  2it9;  Maybew  v.  Burns,  108 
Ind.  328;  Berry  v.  Louisville,  E.  ft  St.  L.  R.  Co.  128 
Ind.  484;  Louisville.  N.  A  ft  C.  R.<  Co.  v.  Goody- 
koontz,  110  iDd.  HI;  SchefBer  v.  Minneapolis  ft  St. 
L.  R.  Co.  83  Minn.  618;  Ed^ar  v.  C&stello,  14  8.  C.  20, 
37  Am.  Rep.  714:  Wilson  v.  Bumstead.  12  Neb.  1; 
Eureka  v.  Merrl field,  68  Kan.  794;  Putman  v.  South- 
ern Pac.  Co.  21  Or.  290. 

Other  cases  allow  two  actions,  one  by  parent  and 
one  by  administrator.  Walters  v.  Chicago,  R.  1.  ft 
P.  R.  Co.  86  Iowa,  458:  Hedrick  v.  Ilwaco  U.  ft  Nav. 
Co.  4  Wash.  400;  Bradley  v.  Andrews.  61  Vt.  585; 
Barley  v.  Chicago  ft  A.  R.  Co.  4  Biss.  430;  Davis  v. 
St.  Louis,  L  M.  ft  8.  R.  Co.  68  Ark.  U7, 7  L.  R.  A.  283. 

Some  allow  two  actions  by  the  representative. 
Hurst  V.  Detroit  City  R.  Co.  84  Mich.  680. 

The  ai  tion  for  the  benefit  of  the  family  cannot 
be  split.    Lehigh  Iron  Co.  v.  Rupp,  100  Pa.  98. 

So,  an  action  could  be  maintained  by  a  widow 
for  damages  for  killing  her  infant  son,  under  2  Ind. 
(Oavin  ft  H.)  Stat.  p.  83.  ft  ^.  providing  that  the 
father,  or  in  case  of  death,  imprisonment,  or  deser* 
tion  the  mother,  may  maintain  an  action  for  the 
injury  or  death  of  her  child.  This  was  held  not  re- 
pugnant to  i  784.  providing  that  when  the  death  of 
one  Is  caused  by  the  wrongful  act  or  omission  of 
another  the  personal  representative  of  the  former 
may  sue  in  a  case  where  such  person  might  have 
sued  for  the  wrongful  act  had  it  not  caused  death. 
The  statutes  were  reconciled  by  holding  the  latter 
applicable  to  adults  and  the  former  to  Infants.  Ohio 
ft  M.  R.  Co.  V.  Tindall,  18  Ind.  366,  74  Am.  Dec.  %0. 

And  under  the  statute  It  was  held  that  two  rights 
of  action  for  the  death  of  an  infant  did  not  exist. 
Where  the  injury  occurred  to  a  minor  the  right  of 
action  was  in  the  parent,  and  where  an  adult  was 
injured  the  action  was  *o  be  by  the  administrator. 
Pittsburgh.  Ft.  W.  ft  C.  R.  Co.  v.Vining,  27  Ind.  613, 
a2  Am.  Dec.  260;  Mayhew  v.  Burns,  103  Ind.  328. 

In  Mayhew  v.  Burns,  mipra^  the  case  of  Gann  v. 
Worman,  69  Tnd.  468,  to  the  effect  that  there  was 
DO  statute  giving  the  father  the  right  of  action  for 
the  loss  of  services  of  the  child  after  the  child's 
death,  and  that  under  H  27  and  784,  supra^  the  only 
action  which  could  be  maintained  by  a  father  was  as 
representative  of  the  injured  child's  personal  right 
of  action,  was  modified. 

And  the  administrator  could  not  sue  for  the 
death  of  his  minor  child  unless  ho  alleged  that  the 
minor  was  emancipated,  although  he  alleged  that 
the  deceased  was  eighteen  years  of  age  and  left 
surviving  him  both  father  and  mother,  but  that  for 
two  months  before  and  at  the  time  of  his  deuth  he 
was  not  in  the  services  of  his  parents.  The  petition 
did  not  show  that  the  child  was  emancipated. 
Berry  v.  Louisville,  B.  ft  St.  L.  R.  Co.  128  Ind.  484. 
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In  Berry  v.  Louisville  B.  ft  St.  L.  R.  Co.  supra,  it 
was  said  that  the  construction  of  the  Indiana  stat-> 
ute  in  Mayhew  v.  Burns,  nijyrch  and  Louisville,  N. 
A.  ft  C.  R.  Co.  V.  Ooodykoonts,  infrcL^  was  not  aJto^ 
gether  satisfactory,  but  the  court  said:  **We  cannot 
feel  that  we  would  be  Justified  in  overruling  them.'* 

Where  death  was  instantaneous,  and  it  did  not 
appear  that  the  guardian  paid  anything  out  of  the 
ward's  personal  estate  for  funeral  expenses,  he  bad 
no  right  of  action,  the  mother  being  alive  at  the 
time  the  suit  was  commenced.  It  was  said  that  the 
mother  might  recover  for  loss  of  services.  Louis- 
ville, N.  A.  ft  C.  R.  Op.  V.  Goodykoonts.  119  Ind. 

in. 

So,  a  release  by  a  father,  who  is  sole  beneficiary,, 
for  damages  causing  the  death  of  his  child,  is  a  bar 
to  any  further  action.  Stuebing  v.  Marshall,  10 
Daly.  406. 

Where  a  father  brought  an  action  for  damages 
for  services  on  account  of  the  negligent  killing  of 
his  infant  child,  under  Minn.  Gen.  Stat.  1878,  chap. 
77,  9  2,  creating  a  cause  of  action  where  the  death 
was  caused  by  the  wrongful  act  or  omission  of  any 
party  investing  it  in  the  personal  representative,, 
it  was  held  that  no  one  but  the  personal  represen- 
tative could  maintain  such  a  suit.  SchefBer  v. 
Minneapolis  ft  St.  L.  R.  Co.  82  Minn.  126.  While  thia 
action  was  pending  the  father  as  administrator 
brought  an  action  under  the  same  section  to  re- 
cover damages  sustained  by  the  next  of  kin,  and 
only  such  damag^^s  were  claimed  as  would  accrue 
to  the  plaintiff  as  next  of  kin  after  the  arrival  at 
the  age  of  twenty-one  years  if  his  son  had  lived. 
An  estimate  of  damages  made  in  this  case  upon  tha 
basis  that  the  child  will  turn  over  to  his  next  of 
kin  all  his  accumulations  over  expenses  was  hel<y 
to  be  erroneous.    82  Minn.  618. 

In  Edgar  v.  Castello,  14  8.  C.  20, 87  Am.  Rep.  714, 
it  was  held  that  an  action  by  a  father  to  recover 
damages  for  the  negligent  killing  of  his  child  three 
years  of  age,  where  death  was  instantaneous,  there 
being  no  allegation  of  loss  of  service,  would  not  lie 
under  8.  C.  Gen.  Stat.  chap.  109.  p.  607,  providing 
for  an  action  whenever  death  shall  be  caused  by 
wrongful  act  of  another  who  would  have  been  lia- 
ble if  death  had  not  ensued,  and  that  such  action 
shall  be  brought  by  the  personal  representative  for 
the  benefit  of  wife,  husband,  parent,  and  children 
as  such  statute  excluded  the  idea  that  the  partr 
causing  the  injury  resulting  in  death  was  to  be  sub- 
jected to  two  actions  for  such  injury. 

A  father  cannot  maintain  an  action  for  the  death 
of  his  children  independent  of  Nebraska  Comp. 
Stat.  chap.  21,  B  1,  providing  that  the  party  causing* 
the  injury  shall  be  liable  for  damages  notwithstand- 
ing the  death  of  the  injured  party,  and  1 2,  provid- 
ing that  such  action  shall  be  brought  in  the  namea 
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family  for  tbe  deatb,  and  for  that  only.  From 
that  time  to  this  the  damages  to  be  recovered 
by  them  have  been  only  those  resulting  from 
the  death.  The  states  of  this  couDtry  quickly 
adopted  the  reoeral  features  of  this  act.  \>e- 
gioniofr  with  New  York,  in  1847.  With  char- 
acteristic conservatism  the  act  was  not  adopted 
in  this  state  until  October,  1858.  In  g  1  it 
gave  the  remedy  to  an  administrator,  for  the 
benefit  of  the  widow  and  heirs,  for  the  loss  of 
life  of  a  passenger  or  person  in  care  of  a  com- 
mon carrier;  but  in  §  6,  for  general  cases  of 
death  by  wrongful  act,  it  was  provided  that 
tlie  action  could  be  sustained  **by  the  person 
who  would  otherwise  have  been  entitled 
thereto;"  for  example,  parents  and  masters, 
for  loss  of  service.  In  January,  1855,  railroad 
companies  were  made  liable  for  the  loss  of  life. 


by  their  negligence,  of  persons  crossing  a  high- 
way, and  the  same  remedy  for  the  benefit  of 
the  family  was  provided,  except  that  in  thia 
act  husbands  were  put  among  tbe  beneficiariea. 
Up  to  this  point,  it  is  clear  that  no  remedy  was 
provided  for  the  personal  injury  of  the  de 
ceased,  or  for  the  benefit  of  his  estate.  In  tbe 
Revised  Statutes  of  1857.  chap.  17C,  §§  1^21. 
the  laws  relating  to  passengers  and  perpon^ 
crossing  a  highway  were  consolidated,  aod 
that  relating  to  general  cases  of  death  by 
wrongful  act  was  expanded  to  cover  all  cafscs 
in  which  an  action  for  damages  might  have 
been  maintained  at  the  common  law  had  deaih 
not  ensued;  with  the  remedy,  however,  for  tbe 
benefit  of  the  family.  But  in  the  same  chap- 
ter (§  10)  ther$  was  added  to  tbe  causes  of  ac- 
tion, and  actions  which  survive,  that  of  "tres- 


of  th^  personal  representatives,  and  shall  be  for 
tbe  exclusive  benefit  of  the  next  of  kin.  Tbe  plain- 
tiff in  this  case  miff ht  bave  recovered  his  reasonable 
costs  and  expenses  In  a  proper  case.  Wilson  v. 
Dumstead,  12  Neb.  1. 

In  this  case  it  was  said:  **There  are  a  few  cases  de- 
elded  In  this  country,  notably  that  of  Sullivan  v. 
Union  P,  R.  Co.  8  Dill.  835.  where  it  is  held  that 
fluch  an  action  can  be  maintained.  But  it  is  evi- 
<dent  from  an  examination  of  the  cases  that  such 
-decisions  are  not  derived  from  the  common  law.** 

In  an  action  by  a  father  and  mother  for  damages 
for  the  death  of  their  children  it  was  held  that  only 
•one  action  oould  be  brought,  and  that  must  t>e  by 
tbe  personal  representative 'under  Kan.  Civ.  Code, 
4  422,  providinfir  for  actions  by  tbe  personal  repre- 
sentative for  the  family.  It  was  held  that  I  420, 
provldinflr  for  survival  of  action  for  Injuries  means 
when  the  Injuries  do  not  result  in  death,  1 422  a, 
providinfiT  for  action  by  the  widow  or  next  of  kin 
only  applied  where  the  injured  party  died  out  of 
the  state  or  had  no  resident  personal  representa- 
tive.   Bureka  v.  Merrifleld,  63  Kan.  794. 

In  Eureka  v.  Merrifleld,  guprcL^  the  construction 
placed  upon  these  sections  of  the  Code  by  tbe  case 
•of  McCarthy  v.  Chicago,  R.  I.  ft  P.  B.  Co.  inf^-a^  was 
followed.  This  is  not  the  same  as  that  in  Missouri 
P.  R.  Co.  V.  Bennett,  infra^  but  that  decision  was 
not  referred  to  m  this  opinion. 

Where  the  relation  of  parent  and  child  continued 
after  majority,  the  parent  receivinir  support  of 
service  could  maintain  his  action  under  Hiirs  Or. 
Code,  fi  34,  providing  that  the  parent  may  maintain 
■an  action  for  the  Injury  or  death  of  a  child,  l^his 
w^as  held  notwithstanding  the  administratxir  could 
maintain  his  action  under  fi  871,  providing  that 
when  the  death  of  a  person  is  caused  by  the  wrong- 
ful act  or  omission  of  another  the  personal  repre- 
eentative  may  maintain  an  action  for  the  injury  If 
the  Injured  party  could  had  he  lived,  and  the 
amount  recovered  is  to  be  administered  as  other 
personal  property.  It  was  said  that  if  the  child 
"was  under  age  and  In  the  service  of  the  parent 
there  would  be  no  right  of  action  under  f  871* 
Putman  v.  Southern  Pac.  Co.  21  Or.  230. 

The  administrator  was  not  entitled  to  recover 
for  damages  accruing  prior  to  the  time  at 
which  the  child  would  have  attained  his  ma- 
jority, under  Iowa  Rev.  fi  4111,  providing  that 
when  a  wrongful  act  produces  death,  the  perpe- 
trator is  civilly  liable  foi:  the  injury;  the  parties  to 
the  action  shall  be  the  same  as  though  brought  for 
a  claim  founded  on  contract  against  the  wrongdoer 
■and  in  favor  of  the  estate  of  the  deceased.  But  it 
was  said  that  the  father  or  mother  would  be  the 
proper  party  to  an  action  to  recover  such  damages 
under  Iowa  Rev.  12702,  providing  that  the  father, 
or  in  case  of  death.  Imprisonment,  or  desertion,  the 
mother  may  prosecute,  as  plaintiff,  an  action  for 
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I  the  expenses  and  actual  loss  of  services  resultinjr 
I  from  the  Injury  or  death  of  a  minor  child.    The  ad- 
ministrator may  recover  da  mages  to  tbe  estate  which 
might  have  accrued  after  the  child  reached  majori- 
ty. Walters  v.  Chicago,  R.  I.  &  P.  R.  Co.  36  Iowa.  458. 

A  judgment  in  favor  of  an  administrator  for  kill- 
ing a  child,  under  Wash.  Code  1881,  •  8,  prorldinir 
that  when  the  death  of  a  person  is  caused  by  tbe 
wrongful  actor  neglect  of  another,  his  heirs  or  rep- 
resentative may  recover  such  damages,  pecuniary 
or  exemplary,  as  may  be  just,  was  hold  not  a  bar  to 
an  action  by  the  father  for  loss  of  services  of  the 
child  aged  five  years  and  seven  months,  under  •  8, 
providing  that  a  father,  or  in  case  of  death  or  de- 
sertion the  mother,  may  maintain  an  action  as 
plaintiff  for  the  Injury  or  death  of  a  child.  Tbe 
damages  to  the  parents  was  the  value  of  the  child's 
life  until  he  would  have  reached  tbe  ave  of  ma- 
jority less  support  and  maintenance,  and  adding 
expense  of  nursing  and  medicine.  It  was  eaid  that 
the  administrator  was  only  entitled  to  recover  for 
Injury  accruing  to  the  estate  after  the  child  would 
have  reached  majority.  Hedrick  v.  Ilwaoo  R.  k 
Nav.  Co.  4  Wash.  400. 

A  recovery  by  a  father  for  loss  of  services  of  bis 
minor  son  and  expense  of  nursing  was  not  a  bar  to 
a  recovery  by  the  father  as  administrator  of  tbe 
son  of  such  damages  as  the  son  might  have  recov- 
ered in  an  action  which  was  brought  by  the  son  be- 
fore he  died,  and  exemplary  damages  might  also  be 
recovered  under  Vt.  Oen.  Stat.  chap.  5S,  S  11,  pro- 
viding that  if  a  party  to  an  action  for  personal  in- 
juries shall  decease  during  the  pendency  of  tbe 
action,  it  may  be  prosecuted  to  flnal  judgment  by 
the  personal  representative.  Bradley  v.  Andrews, 
61  Vt.  525. 

A  recovery  for  loss  of  services  of  a  minor  obtld 
from  the  time  of  the  injury  until  he  died,  for  medi- 
cal attendance,  funeral  expenses,  and  the  loss  of 
time  by  father  and  mother,  did  not  bar  an  action 
by  the  administrator  for  tbe  d^^atb  of  the  minor, 
under  111.  Rev.  Stat.  1874,  p.  5^.  fi  1,  providing  that 
whenever  death  is  caused  by  wrongful  act,  neglect, 
or  default,  which  would  have  entitled  the  Injured 
party  to  maintain  an  aotiou,  such  damages  may  be 
recovered  by  tbe  personal  representative,  for  the 
benefit  of  the  widow  and  next  of  kin,  as  the  jury 
shall  deem  a  fair  and  just  compensation  with  ref- 
erence to  the  pecuniary  Injuries  resulting  from 
such  death  tn  the  wife  and  next  of  kin.  Barley  v. 
Chicago  &  A.  R.  Co.  4  Biss.  430. 

In  Davis  v.  St.  Louis,  I.  M.  &  S.  R.  Co.  53  Ark.  117, 
7  L.  R.  A.  283,  it  was  held  that  three  different  suits 
could  be  maintained  in  Arkansas  for  injury  caus- 
ing death  of  a  minor,  one  by  the  personal  represen- 
tative for  personal  Injury  of  the  deceased  occurring 
in  bis  lifetime,  under  Ark.  (Mansf .)  Dig.  fi  538S,  pro- 
viding for  an  action  for  wrongs  done  to  another,  to 
be  brought  after  bis  death  by  his  personal  repreeeo- 
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on  the  case  for  damages  to  tbe  peraoD." 
[t  is  under  this  section  that  the  plaiDtiff  claims. 
Id  support  of  his  claim  he  relies  on  Bradshaw 
-V.  Lancashire  d  T.  B.  Co.  L.  R.  10  C.  P.  189; 
Zeggatt  v.  Great  Northern  R,  Co.  L.  R.  1  Q.  B. 
Biv.  51M^;  BarruttY,  Lttcai,  6  Ir.  C.  L.Rep.  247; 
B&we$  V.  Bo$Um,  166  Mass.  844, 16  L.  R.  A. 
S65;  and  Needham  v.  Grand  Trunk  R.  Co.  88 
Tu  800.  The  opinion  in  Bowa  t.  Bosion  is 
based  upon  the  statutes  of  Ma&sachusetts,  and 
holda  that  two  actions,  one  for  the  heoefit  of 
the  family  and  one  for  tbe  benefit  of  the  estate, 
may  proceed  at  the  same  time,  on  iodependeDt 
l^rounds,  and  for  different  purposes.  It  cites 
^o  authority.  Id  Needfiom  v.  Grand  Trunk  R. 
Co.  the  point  decided  was  that  the  injury  to 
^he  deceased  having  occurred  in  New  Hamp- 
-shire,  where  no  right  of  action  in  either  form 


surrived,  the  plaintiff  could  not  maintain  ac- 
tion therefor  in  Vermont.  The  dictum  relating 
to  two  causes  of  action  has  recently  been  over- 
ruled in  Legg  v.  Britton,  64  Vt.  652.  Barnett 
V.  Lucai  was  an  action  for  injury  to  personal 
estate,  and  is  therefore  not  in  point.  Bradshaw 
V.  Lancashire  d  T,  R.  Co.  was  on  demurrer  to 
the  declaration,  which  alleged  a  breach  of  con- 
tract to  carry  a  passenger  safely,  and  it  was 
held  that  the  action  could  be  maintained,  not' 
withstanding  the  fact  that  providon  for  com- 
pensation for  the  death  was  made  by  Lord 
Campbell's  act.  Tbe  case  was  decided  in  1876; 
and  Leggott  v.  Great  Northern  R.  Co. ,  decided  in 
1876«  was  a  case  upon  a  similar  contract,  to 
which  tbe  defendant  pleaded  a  denial  of  the 
averments  of  fact,  «nd  a  recovery  by  tbe  plain- 
tiff under  Lord  Campbell's  act.    The  plaintiff 


tatlves  for  the  benefit  of  tbe  estate,  and  one  by  tbe 
personal  representative  under  H  522^  52S6,  provld- 
inir  for  an  action  by  him  for  tbe  benefit  of  tbe 
-widow  and  next  of  kin,  and  one  by  tbe  father  for 
loss  of  services  tietween  the  time  of  tbe  injury  and 
tbe  time  of  his  death  under  the  common  law.  The 
damages  to  the  father  after  death  are  to  be  recov- 
-«red  by  the  administrator  for  the  t>enefit  of  the 
father  as  next  of  kin. 

And  In  an  action  by  the  personal  representative 
-of  an  infant  for  the  benefit  of  the  next  of  kin,  un- 
der Mich.  (How.)  Stat.  tSSU,  providing  for  an  action 
by  the  personal  representative  and  damages  with 
reference  to  the  pecuniary  injury,  an  amendment 
was  refused  setting  out  an  additional  cause  of  ac- 
tion to  the  administrator  for  injuries  to  the  de- 
ceased, under  1 7897,  providing  that  actions  for  neg- 
ligent injuries  to  the  person  shall  survive.  It  was 
said  that  they  were  two  separate  and  distinct  causes 
of  action  and  satisfaction  of  one  would  not  bar  the 
other.    Hurst  v.  Detroit  City  H.  Oo.  84  Mich.  699. 

In  an  action  by  a  father  to  recover  for  the  negll- 
.frent  killing  of  his  married  minor  son^itwas  held 
-that  independent  actions  to  the  father  and  to  the 
widow  of  a  minor  killed  by  wrongful  act  or  negli- 
gence are  not  given  by  Pa.  act  1858  giving  a  right 
of  action  first  to  the  husband  or  widow,  second  to 
the  children,  and  last  to  the  parents.  It  was  said 
that  this  statute  limiting  the  right  in  all  cases  to 
'the  family  had  never  been  construed  to  give  the 
husband  and  parents  joint  or  separate  actions  for 
the  loss  of  a  deceased  wife  and  daughter.  The 
widow's  rights  in  this  case  are  the  same  as  though 
the  son  was  of  age.  Lehigh  Iron  Co.  v.  Uupp,  100 
Pa.9S. 

II.  Omeurrent  actions  for  death  and  injury. 

Some  decisions  hold  that  more  than  one  cause  of 
4u;tlon  is  given  by  the  statutes,  one  for  the  injury 
or  expenses  and  one  for  the  death.  Leggott  v. 
Oreat  Northern  R.  Co.  L.  R.  1  Q.  B.  Div.  509,  45  L.  J. 

0.  B.  N.  8. 557,  85  L.  T.  N.  S.  834, 24  Week.  Rep.  781: 
Bradshaw  v.  Lancashire  &  T.  R.  Co.  L.  R.  10  C.  P. 
189,  44  L.  J.  C.  P.  N.  S.  148,  81  L.  T.  N.  8.  847;  Hurst 
▼.  Detroit  City  R.  Co.  84  Mich.  539:  Davis  v.  St.  Louis, 

1.  M.  &  S.  R.  Co.  58  Ark.  117.  7  L.  R.  A.  283;  Bowes  v. 
Boston,  155  Mass.  844,  15  L.  R.  A.  865;  Need  bam  v. 
Grand  Trunk  R.  Oo.  88  Vt.  294;  Westcott  v.  Central 
Vermont  R,  Co.  61  Vt  440;  Com.  v.  Metropolitan  R. 
Co.  107  Mass.  236;  VIcksburg  ft  M.  R.  Co.  v.  Phillips, 

'64  Miss.  693. 

The  contrary  was  held  In  Kansa«i  in  an  early  case, 
but  there  is  some  conflict  in  that  state.    See  infra. 

So,  an  action  by  an  administratrix  of  her  husband 
for  expenses  In  loss  of  business,  medical  attendance, 
and  nursing,  where  he  was  a  season-ticket  holder, 
and  died  from  injuries  received  through  the  negli- 
gence of  the  railway  company,  was  held  not  barred 
^y  an  action  brought  by  the  administratrix  for  the 
^4  L.  li.  A.  51 


benefit  of  herself  as  wife  and  his  children  for  the 
Injury  caused  to  them  by  his  death.  The  last  action 
was  under  4  £dw.  IIL,  chap.  7,  which  enabled  an 
executor  to  bring  an  action  for  damagM  to  the  per- 
sonal estate,  and  the  first  action  was  under  Lord 
Campbell's  act,  and  the  administratrix  sued  in  dif- 
ferent rights.  The  court  held  that  the  cause  of  ao- 
tion  was  sustained  by  Bradshaw  v.  Lancashire  ft  T. 
R.  Co.  L.  R.  100.  P.  180.  44  L.  J.  C.  P.  N.  S.  148, 81  L. 
T.  N.  8. 847.  infra;  but  that  case  was  questioned,  al- 
though followed.  Leggott  v.  Great  Northern  R. 
Co.  L.R.  1  Q.  B.  Div.  500.  45  L.  J.  Q.  a  N.  8. 557,  36 
L.  T.  N.  8. 884,  24  Week.  Rep.  784. 

And  a  recovery  was  allowed  In  two  actions,  one 
for  pain  and  suffering  of  the  deceased,  under  Mass. 
Pub.  Stat.  chap.  52, 1 17.  providing  for  an  action  for. 
damages  for  the  life  of  a  person  lost  by  a  defective 
highway,  by  the  personal  representative  for  the  use 
of  the  widow  and  children  or  of  next  of  kin,  and 
another  under  1 18.  providing  for  a  recovery  by  the 
person  who  was  Injured  from  the  defective  high- 
way, which  survived  under  chap.  165,  { 1«  Bowes  v. 
Boston,  supra. 

In  Westcott  V.  Central  Vermont  B.  Oo.  supra, 
where  the  declaration  showed  that  death  resulted 
from  the  tortious  act  of  the  defendant,  and  that 
the  deceased  left  a  widow  and  next  of  kin,  and  that 
plaintiff  was  his  representative,  it  was  held  that  this 
was  a  cause  of  action  under  Vt.  Rev.  Laws,  H  2188. 
2180,  providing  for  the  recovery  of  damages  for  the 
benefit  of  the  widow  and  next  of  kin,  and  that  tbe 
declaration  should  show  that  they  were  living  at 
the  time  the  suit  was  brought.  It  was  further  sAd 
that  two  rights  of  action  might  arise  from  death 
caused  by  tort,  one  under  this  section  and  one  un- 
der Rev.  Laws,  M  2184, 2185,  which  authorized  a  re- 
covery for  damages  sustained  by  the  deceased.  See 
Legg  V.  Britton,  64  Vt.  652,  subd.  L  c,  1,  supra. 

In  Needham  v.  Grand  Trunk  R.  Co.  38  Vt.  204,  it 
was  said  that  the  personal  representative  has  two 
causes  of  action,  one  In  favor  of  the  decedent  for 
his  injury  in  his  lifetime,  and  the  other  founded  od 
his  death  for  damages  to  widow  and  next  of  kin, 
under  Vt.  Gen.  Stat.  chap.  S3.  |15,  providing  an 
action  for  death  if  the  injured  party  could  have 
maintained  an  action,  and  1 16,  providing  that  tbe 
action  shall  be  for  the  benefit  of  the  widow  and 
next  of  kin,  and  chap.  68, 1 11,  providing  for  the  sur- 
vival of  an  action  for  personal  Injury.  But  see 
Legg  V.  Britton.  supra^  I.  c,  1. 

In  Com.  ▼.  Metropolitan  R.  Co.  Iffl  Mass.  280, 
which  was  an  indictment  under  Mass.  Stat.  1860, 
chap.  220,  fi  87.  for  death  by  a  street-railway  com- 
pany, and  it  was  claimed  that  the  indictment  was 
bad  because  it  did  not  allege  that  death  was  imme- 
diate, the  fact  that  a  civil  action  for  damages  lies 
under  another  statute  does  not  justify  this  inter- 
pretation. It  was  said  that  the  common-law  action 
surviving  under  the  statute  to  the  administrator 
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replied  that  the  defendant  was  estopped  b^  the 
judgment  in  the  former  case  to  deny  the  facts, 
and  to  this  replication  the  defendant  de- 
murred. The  court  held  that  there  was  no 
estoppel,  because  the  plaintiff  sued  in  a 
different  right,  and,  in  so  deciding,  followed 
Brads/iato  v.  Lancashire  dk  7»  R,  Co,  but  not 
without  protestation.  Mellor,  J.,  said:  "With 
the  single  exception,  so  far  as  I  am  aware,  of 
the  case  in  the  common  pleas,  Rradshaw  t. 
LancaMte  <db  T.  R,  C!^.,  there  appears  to  be  no 
authority  that  an  action  will  lie  by  the  execu- 
tor in  respect  of  what  Is  claimed  in  this  action. 


But  as  that  case  has  been  decided  on  the  very 
point,  I  entirely  yield  to  the  authority  of  i& 
decision,  so  far  as  to  say  that  in  this  court  it 
cannot  be  questioned,  and  we  niuat  tbereforr 
abide  by  It."  In  PuUing  ▼.  Great  Kaslern  R. 
Co.  L.  R.  9  Q.  B.  Div.  110,  the  Bradthaw  Cau 
was  further  commented  upon.  DenmsD,  J., 
said :  "Kone  of  the  authorities  go  so  far  as  to- 
ssy that,  where  the  cause  of  action  is  in  sab- 
stance  an  injury  to  the  person,  the  persooal 
representative  can  maintain  an  action  merelj 
because  the  person  so  injured  incurred  in  tM 
lifetime  some  expenditure  of  money  in  coo* 


and  an  indictment  under  the  statute  did  not  cover 
the  same  flrround.  In  the  former  damatres  for  the 
persoaal  injury  to  the  doceaaed  are  aione  recov- 
ered; Id  the  latter  the  purpose  Is  to  secure  to  the 
relatives  some  compensation  for  their  loss  as  well 
as  to  inflict  some  punishment.  In  one  case  dam- 
ayes  are  recovered  by  the  letral  representative, 
which  may  never  come  to  the  relatives,  in  the  other 
the  amount  of  the  fine  Is  fixed  by  the  court  and 
paid  to  the  use  of  the  widow  and  children.  As  to 
what  effect,  if  any,  the  proof  of  a  Judgment  la  a 
civil  action  before  a  settlemeut  with  the  party  in- 
jured or  his  representatives  would  have  upon  the 
prosecution  of  an  indictment  for  the  same  act,  was 
not  decided. 

In  Bradshaw  v.  Lancashire  &T.  R.  Go.  L.  R.  10  C. 
P.  189, 44  L.  J.  0.  P.  N.  8. 148, 31  L.  T.  N.  S.  847,  a  re- 
covery was  allowed  an  executrix  in  an  action  for 
breach  of  contract  to  carry  a  passenjjrer  who  died  in 
consequence  of  an  injury  by  an  accident  on  the 
oars,  and  damagres  were  allowed  to  his  personal  es- 
tate for  medical  service  and  loss  occasioned  by  in- 
ability to  attend  to  business.  It  was  claimed  that 
Lord  Campbeirs  act  took  awa^  any  riffht  of  action 
that  the  executrix  would  have  had  but  for  that  act* 
and  provided  for  the  only  action  that  could  be 
brought,  but  It  was  held  that  the  Intention  of  the 
act  waste  give  the  personal  rcfprescntative  a  right 
to  recover  compensation  as  trustee  for  children  or 
other  relatives,  and  not  to  affect  any  existing  right 
t>elonging  to  the  personal  estate  In  general,  and  did 
not  interfere  with  the  common-law  right  of  the 
executor. 

In  a  suit  by  the  administrator  to  recover  damages 
for  killing  the  intestate,  it  was  held  that  an  Inde. 
pendent  right  of  action  was  given  by  Miss.  Code 
1880,  fi  :iOT8,  providing  for  suit  by  a  personal  repre- 
sentative of  any  personal  action  whatever,  which 
the  deceased  might  have  commenced  and  prose- 
cuted, this  was  held  to  be  distinct  from  and  inde- 
pendent of  Code,  i  1510,  authorizing  a  suit  by  hus- 
band, wife,  or  child  to  recover  for  the  death  of  a 
person  caused  by  the  wrong  or  negligence  of  an- 
other, if  the  party  injured  could  have  sued  had  he 
lived.    Vicksburg  ft  M.  B.  Co.  v.  Phillips,  64  Miss. 

ess. 

In  Illinois  C.  R.  Co.  ▼.  Crudup,  68  Miss.  291,  as  to 
whether  two  suits  might  be  brought,  one  by  the  ad- 
ministrator for  the  Injury  to  the  deceased  and  an- 
other for  the  damages  suffered  by  the  next  of  kin 
by  his  death,  was  not  decided;  but  one  suit  for  both 
causes  may  be  brought  and  a  full  recovery  be  bad 
in  an  action  by  the  father  as  administmtor  of  bis 
son,  killed  In  Tennessee.  Tenn.  Code,  $$  2S91,  2202, 
provided  that  the  right  of  action  for  personal  In- 
juries caused  by  another  should  not  abate  by  his 
death,  but  passed  to  his  personal  representative  for 
the  benefit  of  the  widow  and  next  of  kin,  and  Tenn. 
laws  18i®  provided  that  where  the  person's  death 
was  caused  by  the  wrongful  act  of  another,  the 
party  suing  under  Code,  18  2291,  2292,  should  have 
the  right  to  recover  damages  for  mental  and  physi- 
cal euffering,  loss  of  time  and  necessary  expenses 
resulting  to  the  deceased,  and  damages  resulting  to 
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the  party  for  whose  use  and  benefit  the  right  of  to> 
tion  survives.  It  was  held  that  whether  the  dam- 
ages given  to  the  next  of  kin  by  the  death  werr 
distinct  or  not  from  the  right  to  recover  for  the  iD* 
Jury  inflicted  on  the  deceased,  given  as  a  new  otuse 
of  action,  both  may  be  recovered  in  ouesult. 

In  Missouri  P.  R.  Co.  v.  Bennett  (Kan.  App.)  i7 
Pac.  183,  which  was  an  action  to  revoke  the  appoint- 
ment of  aaexecutor  so  as  to  prevent  him  from 
prosecuting  a  suit  brought  by  the  injured  party,  it 
was  held  that  two  causes  of  action  are  given  bf 
Kan.  Civ.  Code,  S  420,  providing  that  nctlons  for  in- 
jury to  the  person  shall  survive,  and  S  42S,  providiiv 
that  the  personal  representative  may  recover  for 
the  death  If  the  Injured  party  might  have  recovered 
if  he  had  lived,  and  the  damages  must  inure  to  ifae 
widow  and  children.  Under  the  first  section  the 
rig!it  of  action  survives  for  the  benefit  of  the  estate, 
and  under  the  second  a  new  right  of  action  is  cre^ 
ated  for  the  sole  benefit  of  the  widow,  children,  or 
next  of  kin.  (Disapproving  McCarthy  v.  Chicago. 
R.  I .  &  P.  R.  O).  18  Kan.  46, 26  Am.  Rep.  742.) 

But  in  McCarthy  v.  Chicago,  R.  I.  &  P.  K.  Co.  mi- 
pra^  where  the  person  was  injured  In  Missouri  aod 
died  in  Kansas,  and  his  administrator  appointed  in 
Kansas  brought  an  action  under  Kan.  Civ.  Code» 
S  422,  providing  for  an  action  by  the  personal  repre- 
sentative for  the  benefit  of  the  next  of  kin  when 
death  resulls  from  wrongful  act.  It  was  held  that 
this  section  takes  away  the  right  of  the  adminis- 
trator to  sue  for  the  benefit  of  the  estate  generallj 
where  death  resulted  from  the  injury,  and  the  ac- 
tion could  not  be  maintained  by  claiming  the  boie- 
fit  of  8420,  providing  that  an  action  for  injury  to 
the  person  shall  survive  notwithatanding  the  death. 
This  was  construed  to  mean  when  death  resulted 
from  other  causes  than  the  injury,  and  when  death 
results  from  the  wrongful  act  S  428  applies,  ^n  ad- 
ministrator oould  not  maintain  an  action  under 
66  420.  422,  for  tbe  same  injury  This  case  was  fol- 
lowed but  doubted  in  Hulbert  v.Topeka,  infra,aad 
denied  in  Missouri  P.  R.  Co.  v.  Bennett,  supra. 

And  tbe  only  action  which  can  be  maintained  in 
Kansas  when  the  wrongful  act  of  the  defendant 
causes  the  death  of  the  intestate  is  that  provided 
for  by  Kan.  Comp.  Laws  1879.  6  422  providing  that 
when  death  is  caused  by  tbe  wrongful  act  of  an- 
other the  persouiil  representative  may  maintain  ao 
action  for  the  injury  if  the  injured  party  mi^iit 
have  maintained  an  action  had  he  lived,  and 
the  damag**s  must  inure  to  the  exclusive  beo^ 
fit  of  the  widow  and  children,  •  420  provid- 
ing that  a  cause  of  action  for  the  personal  in- 
jury shall  survive  as  construed  with  6  4&  ooif 
causes  an  action  to  survive  for  injuries  to  tbe 
person  when  the  death  occurs  from  other  causea- 
(Justice  Brewer  rendering  the  decisison  doubted 
this  construction  although  he  was  a  member  of  the 
Kansas  court  which  established  the  rule,  but  felt 
constrained  to  follow  the  state  decision  of  Mc- 
Carthy V.  Chicago,  R.  I.  &  P.  R-  Co.  mvra;  Hulbert 
v.  Topeka,  84  Fed.  Rep.  610.)  See  Bureka  v.  MertK 
field,  Kupro,  I.  f.  !•  ^* 
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seqnenoe  of  the  |#er80Dal  io jury. 

'  y.M.  Co,  oertaiDly 


The  case  of 
.BfadshatP  v.  LaneaMre  A 
does  not  go  to  that  length,  because  the  judg- 
meiits  io  that  case  are  expressly  based  upon  the 
diatinction,  in  this  respect,  between  actions  of 
coDtract  and  actions  of  tort,  aod  upon  the  fact 
that  in  that  case  the  action  was  an  action  of 
contract."    The  opinion  (Pollock,  B.,  concur- 
ring) decided  that  the  plaintiff  could  not  sue 
for  carnages  to  the  intestate's  person.    In  view 
€Tf.    these   comments,  the   support  which  the 
Bradshato  Case  gives  to  the  plaintiff  turns  out 
to  be  more  apparent  than  real.    Prior  to  these 
cases,  that  of  Bead  7.  Oreat  Eaitem  R  Co,  L, 
B.  8  Q.  B.  655,  had  been  decided  in  1868,  hold- 
ing that  satisfaction  received  by  the  deceased, 
In  his  lifetime,  for  the  injury,  was  a  bar  to  a 
suit  for  the  death.    That  case  stated  the  prin- 
ciple  upon   which  the  compensatory  act  is 
founded.    It  creates  no  new  cause  of  action  by 
reason  of  the  death,  but  gives  a  new  right  A 
recovery  in  snbetitution  for  the  right  of  action 
'Which  the  deceased  would  have  had  if  he  had 
survived.    Upon  this  principle  the  new  rem- 
edy must  be  exclusive,  since  otherwise  there 
-would  be  two  recoveries  for  the  same  cause  of 
action,  namely,  the  negligence  of  the  defend- 
ant, which  is  the  cause  of  action  on  which  the 
deceased  would  have  sued  at  common  law,  if 
he  had  survived.    Moreover,  the  reccgDized 
rules  of  construction  lead  to  the  conclusion  that 
the  remedy  for  the  death  is  exclusive.    While 
the  act  relates  to  a  remedy,  it  is,  nevertheless, 
in  derogation  of  the  common  law,  because  it 
gives  a  right  of  action  where  none  existed  at 
common  law,  and  so  it  shoidd  be  strictly  con- 
strued.   The  provisions  for  survival  of  actions 
for  damages  to  the  person  and  for  the  remedy 
for  the  death,  have  been  embodied  in  the  same 
statute  in  this  state  since  1857,  although  the 
latter  was  first  adopted.    The  general  provi- 
sion should  not  be  construed  to  modify  the 
special,  since   the   intention    to  modify  the 
former  statute  bv  giving  an  aditional  remedy 
is  not  plain,  and  toth  can  stand  together;  the 
act  for  survival  embracing  damages  to  the  per- 
son other  than  those  which  result  in  death. 
This   is   the  construction  which   was  idven 
to   precisely  similar  provisions  in  Uolton  v. 
Balff,  100  III.  181,  where  it  was  held  that  the 
only  cause  of  action  was  the  wrong  done,  ir- 
respective of  consequences,  and  that  a  statute 
of  survival,  subsequently  passed,  did  not  give 
a  remedy  additional  to  that  of  the  prior  act 
relating  to  the  death.    That  case   had  been 
commenced  by  the  deceased  in  his  lifetime,  but 


the  court  held  that  it  could  not  proceed  with- 
out amendment  alleging  and  suing  for  the 
death.  8o,  in  Chicago  dt  B.  I,  R.  Co,  v.  O'Con- 
nor, 119  111.  586,  it  was  held  that  where  the 
plaintiff,  pending  an  action  for  injuries,  dies 
from  some  other  cause  than  the  injury,  the 
action  survives,  and  may  be  prosecuted  by  his 
administrator.  In  McCarthy  v.  Chicago^  R.  L 
db  P.KCo.  18  Kan.  46,  26  Am.  Rep.  742. 
where  both  provisions  for  an  action  for  deatli 
and  for  survival  of  an  action  for  iniury  to  the 
person  had  been  embodied  in  a  revision,  as  in 
our  own  statutes,  it  was  held  that  they  must 
be  construed  in  pari  materia^  and  that  the  lat- 
ter provision  applied  only  to  cases  where  the 
death  did  not  result  from  the  injury.  This 
decision  was  followed  in  Hulberi  v.  Topeka,  84 
Eed.  Rep.  510;  but  *M^.  Justice  Brewer,  al- 
tbouffh  be  had  concurred  in  the  opinion,  as  a 
member  of  the  slate  court,  and  felt  constrained 
to  follow  it,  expressed  a  doubt  of  its  correct- 
ness. See  also  Hurvt  v.  DetraU  City  J3L  0. 84 
Mich.  580;  Munro  v.  Pacific  Coast  Dredging  db 
Reclamation  Co,  84  Cal.  515;  Hariigan  v. 
Southern  Pac,  Co.  86  Cal.  142;  Andrews  v. 
Hartford  dN.  H,R.Oo.94  Conn.  57;  Putman 
V.  8out/iernPac.  Co.  21  Or.  280. 

A  further  consideration  in  favor  of  a  single 
action  is  the  confusion  of  damages  which 
would  result  from  the  maintenance  of  two 
actions.  Although  they  might  be  theoretically 
separate,  a  practical  separation  would  be  quite 
impossible.  The  measure  of  pain  snd  suffer- 
ing, or  estimated  damage  to  one's  estate,  can- 
not he  so  definitely  marsed  as  to  limit  liberal- 
ity of  a  sympathetic  jury. 

One  more  consideration  may  also  be  noted. 
While  a  court  may  not  be  justified  in  resting  a 
decision  upon  a  common  opinion  of  the  bar,  yet 
such  an  opinion,  held  and  acted  upon  for  a 
long  time,  furnishes  a  strong  presumption  that 
a  decision  in  accordance  therewith  is  correct. 
We  think  that  the  common  understanding  has 
been  that  two  actions  could  not  be  maintained. 
The  memory  of  the  members  of  this  division, 
covering  a  period  of  more  than  thirty  years  at 
the  bar  and  on  the  bench,  does  not  recall  an 
instance  where  two  suits  have  been  brought, 
and,  in  view  of  the  diligence  which  has  ^n 
shown  by  many  attorneys  in  cases  of  this  kind, 
it  is  hardly  conceivable  that  the  second  one 
would  have  been  omitted  if  it  had  been 
thought  that  it  could  be  maintained. 

Our  conclusion  is  that  the  defendants  de- 
mvrrers  to  the  plaintiffs  replication  must  be  sus- 
tained. 


NORTH  CAROLINA  SUPREME  COURT. 


Nathan   HOLLEMAN,  Appt,, 

9. 

W.  H.  HARWARB  et  al. 

at9N.aua) 

The  sale  ofl>nd»nwm  mm  »  beTermfl^  to 


ft  married  vroman*  knowlnir  that  It  Is  de- 
stroying her  mind  and  tx)dy  and  oaustngr  loss  to 
tier  husband,  when  oonttnued  Hfter  his  reprated 
warnings  and  protest,  renders  the  seller  liable  to 
him  for  the  damages  whioh  he  sustains  on  ac- 
couDt  of  the  loss  of  her  servloes. 

(November  2i,  1808.) 


NOTB.— The  above  case,  like  the  recent  case  of 
Kujek  V.  Goldman  (S,  T.)  84  L.  R.  A.  liM,  applies 
old  and  broad  prinolples  to  sustain  a  novel  caune 
of  action.  The  peculiar  element  of  difficulty  In 
the  present  case  Is  that  of  the  wlf e^  free  will.   To 
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avoid  the  maxim  Fo7«nti  nonjU  injuria  the  decision 
must  rest  upon  the  fact  that  she  had  become  in- 
capable of  rational  action  in  the  matter,  so  that 
the  injury  to  her  is  like  an  injury  to  property  or 
to  a  person  non  compos  mmtis. 


80i 


KoBn  Gabouva  Surxsiai  CousEp 


Hot., 


APPEAL  by  plaintiff  from  a  Jadgmeat  of 
tbe  Superior  Court  for  Wake  County  in 
favor  of  defendants  in  an  action  brought  to  re- 
cover damages  for  injuries  sustAined  by  plai  j- 
tiff  by  reason  of  the  sale  of  laudanum  to  his 
wife.    Reverted. 

The  facts  are  stated  in  the  opinion. 

Hetteri.  Argo  ft  Saow»  for  appellant: 

For  every  legal  right  there  is  a  correspond- 
ing legal  remedy  for  the  deprivation  or  in- 
fringement of  that  right. 

8  BI.  Com.  28;  1  Addison,  TorU,  72. 

Injuries  that  may  be  offered  to  a  person  coo- 
•ideied  as  a  husband  are  principally  three: 
Abduction,  or  taking  away  a  man's  wife;  adul- 
tery, or  criminal  conversation  with  her;  and 
beating  or  otherwise  abusing  her. 

If  the  beating  or  other  maltreatment  be  veiy 
«normous,  so  that  thereby  the  husband  is  de- 
prived for  any  time  of  the  company  and  assist- 
ance of  his  wife,  the  law  then  gives  him  a 
separate  action  upon  the  case  for  this  ill-usa^e, 
per  quod  coneortium  amiiit,  in  which  he  shall 
recover  a  satisfaction  in  damages. 

8  Bl.  Com.  140. 

The  husband  has  the  right  to  sue  alone  for 
«ny  infringement  of  his  conjugal  rishts  to  her 
services,  society,  affectloA,  and  fidelity;  hence 
arise  rights  of  action  against  one  who  injures 
his  wife. 

9  Am.  A  Eng.  Enc.  Law,  p.  828. 

For  an  injury  to  tbe  wife  either  intentionally 
or  negligently  caused,  which  deprives  her  of 
the  ability  to  perform  services  or  lessens  that 
ability,  the  husband  may  maintain  an  action 
for  the  loss  of  service,  and  also  any  incidental 
loss  or  damage,  such  as  moneys  expended  in 
care  and  medical  treatment  and  Uie  like. 

Cooley,  Torts,  2d  ed.  p.  226;  Bamet  y.  Mar- 
tin, 16  Wis.  240,  82  Am.  Dec.  670;  Mow^  y. 
Chanep,  48  Iowa,  609;  Berger  v.  Jaeobe,  21 
Mich.  216;  Bloomington  y.  Armett,  16  III.  App. 
190:  £ing  t,  Thampeon,  87  Pa.  866,  80  Am. 
Bep.  864;  ByaU  v.  AdafM,  16  Mich.  180; 
SUvenetm  v.  Marrie,  87  Ohio  St.  10;  MnUeaon 
y.  New  York  C.  B.  (h.  86  N.  Y.  487.  91  Am. 
Dec.  67;  Atlantic  d  P,  B,  Oo,  v.  mmkxne,  94 
U.  8.  11. 24  L.  ed.  48;  Kavanaugh  ▼.  JnneniUe, 
24  Wis.  618;  Smith  v.  8t,  Joeepb,  66  Mo.  466, 
17  Am.  Bep.  660;  FuUer  y.  Naugatuek  B.  Oo. 
21  Conn.  667. 

Be  who  assists  the  wife  In  the  violation  of 
her  duty  as  such  is  guilty  of  a  wrong,  for 
which  an  action  will  he  by'the  husband,  where 
injury  is  thereby  inflicted  upon  him. 

HfHxrd  V.  Peck,  66  Barb.  202. 

The  consent  of  tbe  wife  to  the  performance 
of  the  act  or  acts  is  no  defense  and  does  not 
defeat  the  right  of  action. 

Ibid.;  Beeves,  Dom.  Bel.  139:  Barnes  y.  Al- 
ien, 80  Barb.  668;  MeAvlnp  y.  Birk/iead,  18 
Ired.  L.  28,  65  Am.  Dec  427. 

Afessre,  Battle  4h  Mordeeal  and  H.  E. 
Norrin  for  appellees. 

Moati^merjt  X ,  delivered  the  opinion  of 

the  court: ' 

This  action  was  brought  to  recover  of  the 
defendants  damages  for  injuries  alleged  to  have 
been  sustained  by  the  plafntiff  in  consequence 
of  tbe  defendants  having  sold  laudanum  to 
his  wife,  the  defendants  being  druggists,  and 
knowing  that  the  plaintiffs  wife  was  using  the  I 
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same  In  large  quantities,  and  as  a  beyerage,  to 
the  injury  of  her  health.    A  demurrer  ^re  tenue 
on  the  ground  that  the  complaint  did  not  state 
facts  sufUcient  to  constitute  a  cause  of  action 
was  sustained  bv  bis  honor.    The  defendant! 
bad  answered,  denying  all  the  material  allega- 
tions of  the  complsint,  but,  for  tbe  purposes 
of  this  action,  the  demurrer  hayini^  been  en- 
tered and  sustained,  tbe  mattera  aUeand  in  the 
complaint  are  to  be  taken  as  true.     The  com- 
plaint shows  that  the  plainUiTs  wife,  manv 
years  before  this  action  was  brought,  while  suf- 
fering from  some  temporary  illness,  was  forced 
to  take  preparations  of  opium  for  relief,  and 
from  this  was  formed  the  habit  of  takinir  laud- 
anum.   The  plaintiff,  as  soon  as  he  discovered 
the  habit,  set  to  work  to  cure  or  prevent  ii, 
and  so  informed  the  defendants,  who  lived  in 
the  same  town  with  him,  and  forbade  them  to 
sell  to  his  wife  opium  in  any  form,  except 
upon  his  own  order,  tbe  defendanta  then  and 
before  having  sold  her  tbe  laudanum  knowing 
that  she  was  addicted  to  the  use  of  it  as  a 
beverage.    It  is  further  alleged  in  the  com- 
plaint that,  notwithstanding  these  protests  and 
orders  to  the  contrary  of  the  plaintiff,  the 
defendants  have   almost    daily,    through    a 
series  of  years,  against  the  frequent  protest 
and  warnings   of   the   plaintiff,   sold  to  the 
plaintiff's  wife  large  quantities  of  laudanum, 
which  they  knew  she  was  using  as  a  beverage: 
that  the  defendants  knew   that  at  the  times 
when  they  were  selling  the  laudanum  to  the 
plainlilTs  wife  she  wss  usinff  it  as  a  beversge; 
that  she  was  l)ecoming,  and  bad  become,  what 
is  known  as  an  "opium  eater;"  that  she  was, 
through  the  use  of  tbe  drug,  wrecking  her 
mind  and  body:  and  that  the  plaintiff  was  do- 
ing his   utmost  to  prevent  such  une,  and  to 
counteract  tbe  effects  of  tbe  ruinous  drug. 
The  plaintiff  alleges  in  his  oomplaiot  "that  bis 
wife,  bv  reason  of  the  use  of  the  drug  as  a  bev- 
erage, bad   become  a  mental   and    physical 
wreck,  and  almost  deprived  of  moral  sensibil- 
ity, unfitted  and  disqualified  to  attend  to  her 
household  duties,  or  to  the  care  and  nurture 
and  direction  of  her  children;  and  that  by  the 
means  aforesaid  so  furnished  by  the  defend- 
ants knowingly,  wilfully,  and  unlawfully,  the 
plaintiff  has  been  deprived  of  the  society  of 
bis  wife,  of  her  services  in  her  home,  and  his 
children  have  suffered  from  neglect  and  want 
of  motherly  care;"  that  tbe  plaintiffs  family 
consists  of  his  wife  and  six  children,  some  of 
them  very  young,  and  all  under  a^je;  that  tbe 
plaintiff  himself  is  dependent  on  hia  dally  toil 
for  a  living,  and   the  care  of  his  household 
and  children  is  dependent  upon  tbe  services  sod 
attention  of  bis  wife;  and  that  by  the  sale  and 
use  of  the  laudanum  she  baa  become  physic 
ally  and  mentally  incapable  of  attending  to  her 
duties.    The  complaint  further  alleges  tliat, 
but  for  the  conduct  of  the  defendants  in  sell 
log  and  furnishing  the  plaintiff's  wife  lauds- 
num,  the  plaintiff  would  have   been  able  to 
have  counteracted  the  habit,  whidi  was  oolj 
forming  at  the  time  the  defendants  began  to 
furnish  her  with  the  said  deadly  drug;  and  bis 
snid  wife  instead  of  being  a  burden  from  men- 
tal and  physical  and  moral  imbecility,  would 
have  been  a  comfort  and  a  helpmeet.  The  ones- 
tion,  then,  is.  Can  the  plaintiff,  upon  tbe  facts 
set  out  in  the  complaint,  maintain  an  actioot 
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The  action  is  a  novel  one.  With  the  excep- 
tion of  the  ca^e  of  Board  v.  Peck,  60  Barb. 
^2,  which,  in  its  moat  important  aspects,  re 
aemblea  the  one  before  us,  we  have  been  able 
to  find  no  precedent  in  the  English  common- 
law  coarts  or  in  the  courts  of  any  of  our  states. 
It  does  not  follow,  however,  that  because  the 
case  is  new  the  action  cannot  be  maintained. 
If  a  principle  upon  which  to  base  an  action 
exists,  it  can  be  no  good  objection  that  the  case 
is  a  new  one.  It  is  contended  for  the  de- 
fendants, though,  that  there  is  no  principle  of 
the  common  law  apon  which  this  action  can 
be  sustained,  and  that  our  oi^n  statutory  law 
gives  no  such  remedy  as  the  plaintiff  seeks  in 
this  action  for  the  wrong  done  to  him  by  the 
defendants,  and  that  the  novelty  of  the  ac  ion, 
together  with  the  silence  of  the  ^ementary 
'books  on  the  subjeci -matter  of  the  complaint, 
while  not  conclusive,  furnishes  strong  counte- 
nance to  their  contention.  It  is  claimed  for 
the  defendants  that  while,  in  the  abstract,  such 
facts  as  are  stated  in  the  complaint  would 
make  the  parties  chHrged  guilty  of  a  great 
moral  wrong,  there  would  l^  no  legal  liability 
incurred  therefor.  It  was  argued  for  the  de- 
fendants that  there  was  no  legal  obligation 
resting  npon  themselves  not  to  sell  the  drat;, 
as  is  alleged,  to  the  plaintiff's  wife,  or  upon 
the  wife  not  to  use  it;  that  many  of  the  ancient 
restrictions  upou  the  rights  of  married  women 
bad  been  repealed  by  recent  legislation,  or 
modified  by  a  more  liberal  judicial  construc- 
tion; that  a  married  woman  was  ordinarily  free 
to  go  where  she  would,  and  that  the  husband 
ooold  not  arbitrarily  deprive  her  of  her  liberty, 
nor  use  violence  against  her  under  anv  circum- 
stances, except  in  self-defense,  and  t&at,  if  he 
coald  not  restrain  her  locomotion  and  her  will, 
be  could  not  prevent  her  from  '  uying  the 
drug  and  using  it;  that  the  wile's  duty  to 
honor  and  obey  her  husband,  to  give  to  their 
children  motherly  care,  to  render  all  proper 
service  in  the  household,  and  to  give  him  her 
oompanionship  and  love,  was  a  moral  duty,  but 
that  they  could  not  be  enforced  by  anv  power 
of  the  law,  if  the  wife  refused  to  discbarffe 
them.  But,  notwithstanding  the  claim  of  the 
defendants,  we  think  this  action  rests  upon  a 
principle, — a  principle  not  new,  but  one  sound 
and  consistent.  The  principle  is  this:  ''Who- 
ever does  an  injury  to  another  is  liable  in  dam- 
ages to  the  extent  of  that  injury.  It  matters 
not.  whether  the  injury  is  to  the  property,  or 
the  person,  or  the  nghls,  or  the  reputation,  of 
another."  Story.  J.,  in  Dexter  v.  Spear,  4  Ma- 
son, 115.  And  also  in  the  third  book  of  Black- 
stone's  Commentaries  (chap.  8,  p.  128)  it  is 
written:  "Wherever  the  common  law  gives  a 
right,  or  prohibits  an  injury,  it  also  gives  a 
remedy,  by  action."  A  married  woman  still 
owes  to  her  husband,  notwithstanding  her 
greatly  improved  legal  status,  the  duty  of 
companionship,  and  of  rendering  all  such  ser- 
vices in  his  home  as  her  relations  of  wife  and 
mother  require  of  her.  The  husband,  as  a 
^  matter  of  law,  is  entitled  to  her  time,  her 
wages,  her  earnings,  and  tiie  product  of  her 
labor.  6kill,  and  industry.  He  may  contract  to 
furni.<ih  her  services  to  others,  and  may  sue  for 
them,  as  for  their  loss,  in  his  own  name.  And 
ft  seems  to  be  a  most  reasonable  proposition  of 
law  that  whoever  wilfully  joins  with  a  mar- 

84  L.  R.  A. 


ried  woman  in  doing  an  act  which  deprives 
her  husband  of  her  services  and  of  her  compan- 
ionship is  liable  to  the  husband  in  damages  for 
his  conduct.  And  the  defendants  owed  the 
plaintiff  the  legal  duty  not  to  sell  to  his  wife 
opium  in  the  form  of  large  quantities  of  laud- 
anum as  a  beverage,  knowing  that  she  was,  by 
using  them,  destroying  her  mind  and  body, 
and  thereby  causing  loss  to  the  husband.  The 
defendants  and  the  wife  Joined  in  doing  acts 
in Jurious  to  the  rights  of  the  husband.  From 
the  facts  stated  in  the  complaint,  the  defend- 
anis  were  Just  as  responsible  as  if  thev  had 
forced  her  to  take  the  drug,  for  they  had  their 
part  in  forming  the  habit  in  her,  and  contin- 
ued the  sale  of  it  to  her  after  she  had  no  power 
to  control  herself  and  resist  the  thirst;  and 
that,  too,  after  the  repeated  warnings  and  pro- 
tests of  the  husband.  There  is  no  difference 
between  the  principle  involved  In  this  action 
and  the  principle  npon  which  a  husband  can 
recover  from  a  third  person  damages  for  as- 
sault and  bflttery  upon  his  wife.  That  assaults 
and  batteries  are  made  criminal  offenses  makes 
no  difference,  the  foundation  of  the  husband's 
suit  being,  not  for  the  public  offense,  hut  for 
dam  Ages,— compensation  for  the  injury  which 
he  has  sustained  on  account  of  the  loss  of  his 
wife'sservioes.  The  sale  of  the  laudanum  by  the 
defendants  to  the  plaintiff's  wife,  under  the  cir- 
cumstances set  out  in  the  complaint,  was  wil- 
ful and  unlawful,  and  the  husband's  injurv  is 
lust  as  great  as  if  his  wife  had  been  disabled 
from  a  battery  committed  on  her,  although  the 
unlawful  act  is  not  indictable. 

The  defendant's  counsel  also  insisted  that 
the  selling  of  laudanum  is  a  lawful  business, 
that  it  is  on  the  same  footing  as  the  sale  of 
spirituous  liquors  unrestrained  by  the  statute. 
It  is  true  that  there  is  no  statutory  provision  in 
North  Carolina  prohibiting  the  sale  of  lauda- 
num as  a  heverage  or  as  a  medicine,  hut  it  does 
not  therefore  follow  that  a  sale  of  it  under  all 
circumstances  is  lawful.  As  is  well  said  in 
Hoard  v.  P^,  iupra,  "Its  lawfulness  or  un- 
lawfulness depends  upon  the  circumstances  of 
the  sale,  and  the  uses  and  purposes  to  which  it 
is  to  be  applied."*  It  is  lawful  to  sell  lauda- 
num as  a  medicine.  It  is  also  lawful  to  sell 
spirituous  liquors  as  a  beverage  upon  the  deal- 
er's complying  with  the  license  laws,  except  in 
the  cases  prohibited  by  statute.  Certainlv  no 
fair  inference  can' be  drawn  from  this  that  dam- 
ages may  not  be  recovered  from  one  who  know- 
ingly and  wilfully  sells  or  gives  laudanum  or 
intoxicating  liquors  to  a  wife,  in  such  quanti- 
ties as  to  1%  attended  by  such  consequences  to 
the  wife  as  are  set  out  in  the  complaint  in  this 
action.  We  have  in  our  state  (Code,  §  1077)  a 
statute  which  makes  it  unlawful  to  sell  liquor 
in  any  quantitv  to  a  minor  (except  he  is  a  mar- 
ried man),  and  §  1078,  gives  to  the  person  in- 
jured damages  therefor.  But  suppose  we  had 
no  statute  on  the  subject  of  liquor  selling  to 
minors,  would  the  law  permit  with  impunity  a 
dealer  or  other  person  to  sell  liquor  to  a  man's 
child,  without  bis  knowledge  or  consent,  in 
such  quantities  as  to  produce  habitual  intoxi- 
cation, or  to  render  him  unfit  for  employment? 
But  laudanum  is  well  known  to  be  a  poisonous 
drug.  As  a  beverage,  it  cannot  be  drunk  with- 
out injury  to  the  IxMy,  affecting  the  health  of 
the  physical  and  moral  powers,  and  this  is  ' 
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known  to  most  persons  of  ordinary  intelligence 
and  to  all  draggists.  The  defendants  koew, 
taking  the  complaint  in  this  appeal  to  be  true, 
that  tbe  plaintifif's  wife  did  Dot  bny  tbe  laada- 
num  for  medicine.  They  knew  that  she  was 
buying  it  as  a  beverage;  that  she  was  violating 
ber  duty  to  ber  husband  in  destroyinje  her 
health,  and  thereby  rendering  herself  unfit  as  a 
companion  for  bim,  and  to  render  proper  serv- 
ice in  the  bouaebold.  Thev  assisted  her  and 
encouraged  her,  for  gain,  with  the  means  of  do- 


ing all  this  in  face  of  his  frequent  protests  and 
waminga.  The  habit  she  had  fonned  was  the 
direct  result  of  the  use  of  the  drug,  'wUch  the 
defendants  sold  to  her  in  such  large  qiMintitiw, 
and  thev  knew  it,  and  persisted  in  it,  although 
repeatedly  warned  and  entreated  by  the  hus- 
band not  to  do  so.  His  honor  erred  in  sustain- 
ing the  demurrer.  It  ought  to  have  been  ow- 
ruled. 
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FARMERS'  MUTUAL  INSURANCE  AS- 
SOCIATION OP  FLORENCE  COUNTY, 
Betpt,, 

e. 
Thomas  S.  BURCH,  Appt. 

(17  8.  a  463.) 

!•  The  lien  of  »  mntoal  liunmuice  eom- 
pajciy  upon  inenred  property  of  mem- 
bers for  their  shares  of  the  losses  and  expenses 
of  tbe  company  takes  preoedenoe  of  the  mem- 
bers* homestead  rights  under  a  by-law  which 
provides  that  the  Insured  buHdlnirsand  the  right, 
title,  and  Interest  of  the  assured  to  the  lands  on 
which  they  stand  sbaU  be  pledged  to  the  company, 
which  shall  have  a  Hen  against  all  persons  inter- 
ested during  the  continuance  of  the  insurance  as 
to  all  debts  or  liabilities  incurred  by  tbe  company. 

8.  A  pledge  of  property  insured  in  » 
mvtiial  InsiiraAee  company  as  security 
for  payment  of  the  owners  share  of  the  debts 
and  liabilities  of  the  company  is  a  mortgage 
within  the  meaning  of  a  statute  restricting  the 
modes  of  waiving  homeetead^rights  to  alienation 
or  mortgage  of  the  property. 

(August  10,  IBBQ.) 

APPEAL  by  defendant  from  a  Judgment  of 
tbe  Common  Pleas  Circuit  Court  for  Flor- 
ence County  in  favor  of  plaintiff  in  an  action 
brouglit  to  enforce  a  lien  upon  defendant's 
property  for  his  portion  of  tbe  losses  and  ex- 
penses of  plaintiff.    AfflrmetL 

**  Tbe  plaintiff »  by  its  amended  complaint, 
shows  to  the  court: 

(1)  **That.at  the  times  hereinafter  mentioned, 
plaintiff  was.  and  still  is,  a  corporation  duly 
organized  and  authorized  under  an  act  of  the 
general  assembly  of  this  8tate,and  the  following 
provisions  appear  in  said  act  of  incorporation 
(Laws  1894,  p.  1049): 

"  '  Sec.  2.  That  said  corporation  shall  have 
the  right  to  mutually  insure  the  respective 
dwelling  houses,  barns,  and  other  buildings  of 
its  members,  of  Florence  county,  against  loss 
by  fire,  wind,  or  lightning,  upon  such  terms 
and  upon  such  conditions  as  may  be  fixed  by 
the  by-laws  of  tbe  said  corporation.  It  may 
sue  and  be  sued  in  any  court  of  this  state,  and 
may  have  a  con/mon  seal.' 


"  '  6ec.  4.  That  eveiy  member  of  mid  cor- 
poration shall  be,  and  is  hereby,  bound  and 
obliged  to  pay  his,  her,  or  their  portion  of  all 
losses  and  expenses  accruing  to  said  corpora- 
tion, together  with  the  right,  title,  and  interest 
of  tbe  assured  to  the  Is^ds  on  which  such 
buildings  or  other  property  may  atand,  shall 
be  pledged  to  the  said  corporation;  and  the 
said  corporation  shall  have  a  Ueo  thereon 
against  the  insured,  his  or  her  heirs,  representa- 
tives,  and  assigns,  during  the  continuance  of 
their  insurance,  as  to  all  debts  or  liabilities 
contracted  or  incurred  by  said  corporation 
subsequent  to  the  passage  of  this  act 

**  *  8ec.  6.  All  property  insured  by  aaid  cor- 
poration shall  be  liable  as  herein  provided  un- 
til all  outstanding  losses  shall  have  been  paid, 
and  untU  the  owner  thereof  shall  have  with- 
drawn his  insurance  in  the  manner  prescribed 
by  tbe  by-laws  of  said  corporation.' 

"  (2)  That  on  Ist  day  of  January,  1895,  the 
plaintiff  and  the  defendant  duly  entered  into  a 
contract  in  writing,  duty  signed  by  the  plam- 
tiff  and  the  insured  [the  defendant],  whereby 
tbe  defendant  became  a  member  of  plaintiff 
association,  and  whereby  tbe  plaintiff  insured 
the  defendant  against  loss  or  damage  by  fire 
of  the  propertv  hereafter  described.  A  copy 
of  the  material  portions  of  said  contract  of 
insurance  is  hereto  attached  as  Exhibit  A«  snd 
made  a  part  of  this  amended  complaint 

*'(8)  That  it  is  provided  hi  said  contract  of 
insurance  and  memberehip,  and  in  considera- 
tion thereof,  that  the  defendant  *  does,  on  tbe 
1st  day  of  January,  1895,at  18  o'clock  m.,  be- 
come a  member  of  said  companv,  aasigning  to 
the  same  the  following  described  property: 
One  frame,  shingle  roof,  one-story  dwelliog- 
house,  situated  upon  the  following  described 
real  estate,  to  wit:  All  that  tract  of  land,  is 
county  and   state  aforesaid,  containing  77^ 
acres  bounded  north  by  lands  of  estate  of  Sarah 
W.  Kennedy,  east  by  lands  of  Mre.  M.  D. 
Burch,  south  by  lands  of  Mrs.  M.  D.  Burch, 
and  west  by  lands  of  Mrs.  8.  J.  Harrell;  tlbok 
*  three  bed- room  sets,  and  one  set  of  parlor 
furniture,  stove,  and  kitchen  furniture,  being  ^ 
in  and  upon  the  house  and  premises,  as  sbofe  # 
described;'  also,  *one  frame  barn  and  contents, 
situated  upon  the  above  described  premisea' 
And  the  said  plaintiff  insured,  as  aforesdd. 


Non.— For  the  llabilltieB  of  memberaof  mutual  I  JVinnen'  Hut  P.  Ina.  Co.  v.  Ionia  Oiioult  Judft 
Insurance  companies,  see  noU  to  Ionia,  B.  ft  a  I  (Mich.)  83  L.  B.  A.  48L 
84  L.  R.  A. 
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-tbe  aboye-described  property  to  the  amoant  of 
^700,  as  win  more  fully  appear  by  reference  to 
-«aid  policy,  hereto  attached,  and  made  part  of 
'tbia  con  plaint. 

*'(4)  That  in  said  contract  of  iosarance  the 
-defendant  agreed  to  bear  his  pro  rata  portion 
-of  all  expenses  and  losses  sustained  by  the 
members  of  this  association  on  account  of  loss 
or  damage  of  property  that  haa  been  assigned 
to  this  association  by  fire  .  .  .  and  likewise 
the  said  association  shall  pay  to  the  insured, 
within  thirty  days  after  the  treasurer  has 
^iven  notice  of  assessment,  all  damages  to  the 
property  described  in  said  insurance  contract. 

'*  (5)  That  afterwards  Mrs.  M.  A.  Anderson, 
'Who  was  a  member  of  said  association,  sus- 
tained loss  by  fire  on  her  dwelling  bouse,  in- 
-sured  b^  plaintiff  association,  and  which  had 
been  assigned  to  plaintiff,  as  aforesaid,  to  tbe 
oztent  of  $320;  and  D.  H.  Mixon,  likewise  a 
member  of  said  association,  sustained  loss  hj 
iSreon  his  dwelling  bouse,  insured  by  plaintiff, 
«nd  which  property  had  been  assigned  to  plain- 
tifl,  as  aforesaid,  to  the  extent  of  $85;  and  H. 
K.  Mixson,  likewise  a  member  of  said  asso- 
tion,  sustained  loss  by  fire  on  her  dwelling 
liouse,  insured  by  plaintiff,  and  which  property 
bad  been  assigned  to  plaintiff,  as  aforesaid,  to 
Ibe  extent  of  $125;  and  John  Chisholm,  like- 
wise a  member  %t  said  association,  sustained 
4o8S  by  fire  on  ois  dwelling  house,  insured  by 
plaintiff,  and  which  property  had  been  assigned 
to  plaintiff,  as  aforesaid,  to  the  extent  of  $500. 
And  plaintiff  further  alleges  that  all  of  said 
losses  were  duly  adjusted  by  plaintiff  associa- 
tion at  the  respective  sums  as  aforesaid. 

*'  (6)  Tbat  the  defendant's  pro  rata  portion 
<of  said  losses  and  expenses,  under  the  terms  of 
the  policy  or  contract,  set  out  in  this  com- 
plaint, WHS  duly  fixed  and  assessed  at  tbe  sum 
of  $8.50;  and  the  defendant  was  duly  notified 
of  said  assessment,  but  he  has  failed  and  re- 
fused to  pay  the  same,  although  long  since 
•due. 

"Wherefore  the  plaintiff  prays  judgment 
that  the  said  lien  be  enforced  by  this  court; 
tbat  the  personal  property  and  the  real  prop- 
•erty  (if  so  much  be  necessary)  be  sold  and 
the  proceeds  applied  to  the  payment  of  tbe 
•costs  of  this  action,  then  to  the  payment  of 
the  said  sum  claimed  to  be  due;  and  for  such 
other  and  further  relief  aa  to  the  court  may 
«eem  just  and  equitable." 

Exhibit  A  was  as  follows: 
Policy  of  tbe   Farmers'    Mutual    Insurance 
Association  of  Florence  County, 
South  Carolina. 

This  agreement,  this  day  entered  into  be- 
tween Thomas  8.  Burch,  of  Florence,  8.  C. 
•(who  is  called  the  insured),  and  tbe  Farmers' 
Mutual  Insurance  Association  of  Florence 
•county,  whereby  It  is  agreed:  (1)  Tbat  tbe 
Insured  shall  bear  his  pro  rata  portion  of  all 
•expenses  and  losses  sustained  by  the  members 
of  this  association  on  account  of  loss  or  dam- 
age of  property  that  haa  been  assigned  to  this 
association  b^  fire,  lightning,  or  wind  storm 
of  any  descnption.  Likewise,  the  said  asso- 
ciation shall  pay  to  the  insured,  within  thirty 
•days  after  the  treasurer  haa  given  notice  of 
assessment,  all  damages  to  the  property  de- 
fcribed  below  (provided  the  amount  of  insur- 

34  L.  R.  A. 


ance  herein  specified  shall  equal  such  loss),  by 
fire,  lightning,  or  wind  storm  of  any  descrip- 
tion. ...  (5)  This  policy  shall  remain 
in  force  until  such  time  as  it  may  be  canceled, 
either  by  the  insured  or  tbe  association,  as  pro- 
vided In  this  policy,  or  the  by  laws  of  this  as- 
sociation. ...  In  consideration  of  the 
above,  the  insured  does,  on  the  Ist  day  of 
January,  in  the  year  1895,  at  12  o'clock,  be- 
come a  member  of  said  company,  assigning  to 
the  same  the  following-described  property: 
One  frame,  shingle  rooF,  one  story  dwelling 
house,  situated  upon  the  following-described 
real  estate,  to  wit:  All  that  tract  of  land,  in 
county  and  state  aforesaid,  containing  seventy- 
seven  and  one  half  acres,  bounded  on  tbe 
north  by  lands  of  estate  of  Sarah  W.  Ken- 
nedy, east  by  lands  of  Mrs.  M.  D.  Burch, 
south  by  lands  of  Mrs.  M.  D.  Burch.  and 
west  by  lands  of  Mrs.  8.  J.  Harrell,  $500; 
three  bed-room  sets  and  one  set  of  parlor  fur- 
niture, stove  and  kitchen  furniture,  being  in 
and  upon  the  house  and  premises  as  above  de- 
scribed, $100;  one  frame  bam  and  contents, 
situated  upon  the  abovedescribed  premises, 
$100.  Dated  this  1st  day  of  January,  a.  d. 
1895.  [Duly  signed  by  insured  and  officers  of 
company.] 

Tbe  amended  answer  was  as  follows: 
'The defendant  above  named,  answering  the 
amended  complaint  herein,  admits  the  truth 
of  the  allegations  set  forth  therein.  The  de- 
fendant, further  answering  the  said  amended 
complaint,  alleges  that  he  is  the  head  of  a 
family  residing  in  the  state;  that  the  personal 
property  described  in  the  complaint  is  worth 
less  than  tbe  sum  of  $600;  and  that  the  real 
estate  described  therein  is  worth  less  than  the 
sum  of  $1,000:  and  that  he  owns  no  other 
property  out  of  which  his  homestead  exemp- 
tion caq  be  assigned.  Wherefore  the  defend- 
ant pra^s  that  the  said  complaint  be  dis- 
missed m  so  far  as  it  prays  for  the  sale  of 
said  property." 

The  decree  was  as  follows: 

"  This  cause  came  on  before  me  at  cham- 
bers, under  an  agreement  of  counsel  filed  in 
the  cause,  on  the  amended  pleadings.  All 
the  facts  alleged  in  the  amended  complaint 
and  the  answer  are  admitted  to  be  true. 
The  defendant  raises  the  question  that  he  Is 
entitled  to  homestead  exemptions,  and  resists 
the  sale  of  the  property  on  that  ground.  I 
hold  that  the  charter  of  the  plaintiff  and  the 
agreement  of  insurance  create  a  lien  on  the 
property  insured  and  the  real  property  upon 
which  the  same  is  situated.  The  claim  of 
homestead  cannot  prevail  against  this  lien  or 
its  enforcement.  It  Is  ordered  and  decreed 
that  the  property  described  in  the  complain r 
(if  so  much  be  necessary)  be  sold  by  the  clerk 
of  this  court  on  sales  day  in  July.  1896.  etc. 
"O.  W.  Buchanan,  Judge  8d  Circuit." 

Report  of  the  Circuit  Judge. 

"The  matter  herein  presents  a  novel  ques- 
tion in  relation  to  the  homestead  exemption: 
Whether  or  not  under  the  circumstances  the 
benefit  of  the  exemptions  should  be  allowed 
the  defendant.  As  in  the  previous  judgment 
heretofore  rendered,  I  hold  that  under  such 
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contract  oo  tuch  exemption  should  be  allowed 
him.  Upon  the  appeal,  for  the  aeltlement  of 
this  question,  certain  facts  contained  in  the 
record  were  admitted.  Ko  question  was  made 
as  to  the  time  at  which  the  contract  was  made 
with  reference  to  the  incorporation  of  the 
plaintiff  herein,  but  argument  was  made  below 
u|x>n  the  admitted  facts  of  the  complaint,  an- 
swer, etc.  In  the  decision  on  appeal,  the  case 
was  decided  upon  the  time  of  Its  contraction 
with  reference  to  the  incorporation  of  the 
plaintilT.  It  is  proper  for  me  to  say  that  no 
such  Question  was  made  before  me,  and  the  ad- 
mitted facts  for  the  settlement  of  this  case  con- 
tained no  such  issue  before  me.  Certain  facts 
were  admitted,  and  judgment  was  rendered 
upon  such  admission.  Let  this  report  be  made 
a  part  of  the  'case'  on  appeal." 

Exceptions. 

"(1)  That  bis  honor  erred  in  holding  that 
the  alleged  contract  of  insurance  is  anything 
more  than  an  attempted  waiver  of  homestead. 
(2)  Thai  his  honor  erred  in  holding  that  the 
charter  of  the  plaintiff  creates  such  a  lien  on 
all  the  property  described  in  the  complaint  as 
will  defeat  the  claim  of  homestead.  (8)  That 
his  honor  erred  in  holding  that  the  policy  of 
insurance  and  charter  of  the  plaintiff  create 
such  a  lion  on  said  property,  both  real  and  per- 
sonal, as  will  defeat  the  defendant's  claim  of 
homestead,  when  it  is  respectfully  submitted 
that  they  create  a  lien,  if  anv,  on  said  personal 
property  only.  (4)  That  his  honor  erred  in 
homing  that  the  plaintiff  had  a  lien  on  the  land 
descri^  in  the  complaint,  when  it  appears 
that  the  policy  or  contract  of  insurance  only 
purports  to  assign  to  plaintiff  the  dwelling 
house  and  the  personal  property  insured.  (6) 
That  his  honor  erred  in  holding  that  the  claim 
of  homestead  herein  can  be  defeated  in  any 
other  way  than  bv  aliening  or  mortgaging  said 
property.  (6)  That  his  honor  errol  Ifi  order- 
ing the  sale  of  the  property  described  in  the 
complaint." 

Measrt.  W.  A«  Bmnson  and  H.  A.  Bran- 
soiif  for  appellant: 

The  legislature  has  provided  the  machinery 
for  completing  the  homestead  exemption,  and 
has  established  a  homestead  law,  providing 
that  there  are  only  two  ways  by  which  a  debtor 
can  defeat  his  homestead,  viz.,  by  * 'aliening  or 
mortgaging/'  the  same. 

The  charter  of  the  plaintiff  is  a  special  act, 
private  and  local  in  character.  There  is  no 
express  repeal  by  it,  or  any  existing  provisions 
of  the  homestead  law.  There  is  nothing  in 
the  title  of  the  act  of  incorporation  indicating 
anything  more  than  the  chartering  of  a  mutual 
insurance  company. 

21  S  G.  Stat.  1040. 

The  alleged  lien  ia  void  for  want  of  cer- 
tainty. 

The  lien  adjudged  to  exist  is  not  that  of  a 
legal  mortgage  of  real  estate,  is  not  the  act  of 
the  debtor,  and  is  not  within  the  definition  of  a 
mortgage  as  contemplated  by  the  law,  and  in 
any  event,  as  the  defendant  "assigned"  only 
the  "dwelling  house  situated  upon"  the  land 
and  the  personal  property,  this  assignment  will 
not  carry  the  land. 

Bendrix  v.  Seaborn,  25  S.  C.  486,  60  Am. 
B4  L.  R.  A. 


Rep.  520;  Harper  v.  BarjA,  10  Rich.  £q.  Itf ;. 
Pledger  v.  Ellerbe.  6  Rich.  L.  266,  60  Am.  Dec. 
128:  Whiiden  v.  Pearce,  27  S.  C.  44. 

Words  denoting  conveyance  or  tramtfer  are- 
essential  to  a  legal  mortgage. 

Green  v.  Jaeobe,  5  S.  C.  N.  8.  288;  Jones, 
Chat.  Mortg.  8,  12, 18. 

The  nature  of  the  agreement  must  be  such 
that  by  the  mere  nonperformance  of  the  con- 
ditions, the  title  will  be  transferred  to  the 
mortgagee  by  the  force  of  the  agreement 

8  Am.  &  £ng.  Enc.  Law,  p.  175. 

The  word  ^'assignine"  alone  does  not  conveys 
this  force  as  between  tne  parties. 

1  Jones,  Liens,  §  81. 

Mears,  Thompson  ft  BLershsbw,  for  re- 
spondent: 

The  general  aasumbly  shall  enact  aach  law» 
as  will  exempt  from  attachment,  and  aale  un- 
der any  mesne  or  final  process  issued  from  any 
court,  to  the  head  of  any  family  residing  ix» 
this  state,  a  homestead,  etc 

Const.  1868,  art.  2,  S  82  (Amend.  1880). 

The  riisht  of  dominion  of  the  owner  of 
lands,  including  the  power  to  alien  or  encum- 
ber, is  not  either  dtrectlv  or  indirectly  the  sub- 
ject of  this  provision.  The  whole  force  of  the- 
constitutional  provision  is  expended  in  pre- 
venting interference  in  certain  cases  with  Uisc 
dominion. 

Bameetead  A8Mf.  v.  Endow,  7  8.  C.  N.  8.  19. 

The  right  to  alien,  of  necessity,  carries  the 
right  to  do  a  lesser  thing,  to  wit/to  encumber. 

Thompson,  HomesteiSs  &  Exemptions.  456. 

A  sale  to  enforce  a  lien  on  specific  property 
is  not  a  sale  under  an^  "mesne  or  final  pro- 
cess," within  the  meaning  of  the  CoDstitution. 

Bomeatead  Aeao,  v.  EnUow,  7  S.  C.  N.  6. 20. 

An  instrument  whereby  a  corporation 
pledges  the  real  and  personal  estate  of  said 
company  for  the  fulfilment  of  a  contract  maj" 
be  enforced  as  a  mortgage. 

1  Jones,  Mortg.  166. 

Jones«  J.,  delivered  the  opioioo  of  the 

court: 

The  sole  question  in  this  case  is  whether  tbe 
plaintiff  association,  by  its  charter  and  tbe  oud- 
tract  of  insurance  with  the  defendant,  a  mem- 
ber, has  a  lien  on  the  property  insured  for  the 
member's  portion  of  tbe  association's  losses  and 
expenses,  wbich  will  prevent  the  defendant 
from  claiming  a  homestead  therein  agaiost 
such  claim.    This  action  was  commenced  Jan 
uary  1,  1896,  to  enforce  an  alleged  lien  for 
$3.50  against  certain  real  and  personal  prop-  . 
erty  of  the  defendant,  to  pay  his  pro  rata  por- 
tion of  the  losses  and  expenses  of  tbe  plaintiff 
corporation.    On  the  former  appeal   in  tliis- 
case,  the  judgment  of  the  circuit  court  was  re 
versed  (46  S.  C.  550),  on  the  ground  solelv  thtt 
the  alleged  contract  of  insurance,  according  to 
the  record  before  this  court,  antedated  the  act 
incorporating  the  plaintiff.    This  court,  while 
reversing  the  judgment  below  on  this  point, 
surmising  that  there  was  some  error  in  the 
pleadings   below,   gave   leave   to   apply  for 
amendment.    In  justice  to  Judge  Buchanan, 
who  beard  the  case,  it  should  be  said  that  the 
point  upon  which  the  case  was  reversed  was 
not  called  to  his  attention  or  passed  on  by  him. 
The  pleadings  having  been  amended,  the  case 
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again  submitted  to  Judge  Bacbanan,  who 
lield  that  the  charter  of  the  plaintiff  and  the 
agreement  of  insurance  create  a  lien  on  the 
property  insured  and  the  real  property  upon 
Ti^bicb  the  same  is  situated,  and  thai  the  claim 
of  homestead  cannot  prevail  against  this  lien 
or  its  enforcement,  and  accordingly  decreed 
for  sale  of  the  property,  or  so  mucb  as  may  be 
necessary  to  pay  ihe  claim,  etc.  The  case  was 
heard  upon  the  facts  stated  in  the  complaint 
and  answer,  which,  with  the  exbibii,  the  de- 
cree and  report  of  bis  honor,  and  tbe  excep- 
tions, will  be  f<9bnd  in  the  report  of  this  case. 
The  exceptions  raise  praciically  the  one 
<)ue8tion  slated  at  the  beginning  of  this  opin- 
ion. 

We  hold  with  the  circuit  court  on  this  ques- 
tion. The  plaintiff  is  a  mutual  insurance  as- 
sociation, chartered  by  the  legislature  of  tbis 
state  December  18,  1894,  with  power  to  "mu- 
tually insure  the  respective  dwelling  houses, 
barns,  and  other  buiidines  of  its  members  of 
Florence  county  against  Toss  by  fire,  wind,  or 
lightning,  upon  such  terms  and  under  such 
conditions  as  may  be  fixed  by  the  by-laws  of 
said  corporation/^  Section  4  of  the  act  of  in- 
corporation, incorrectly  set  out  in  the  com- 
plaint, is  as  follows:  "  That  every  member  of 
said  corporation  shall  be,  and  is  hereby,  bound 
to  pay  bis,  her,  or  their  portion  of  all  losses 
and  expenses  accruing  to  said  corporation;  and 
all  buildings  and  ouber  property  insured  by 
and  with  said  corporation,  together  wiih  the 
ri^bt,  title,  and  interest  of  the  assured  to  ibe 
lands  on  which  such  buildings  or  other  prop- 
erty may  stand,  shall  be  pledged  to  the  said 
corporation;  and  tbe  said  corporation  shall 
have  a  lien  thereon  against  the  insured,  his  or 
ber  heirs,  representatives,  and  assigns,  during 
tbe  continuance  of  their  insurance,  as  to  all 
debts  or  liabilities  contracted  or  incurred  by 
said  corporation  subsequent  to  the  passage  of 
this  act.''  When,  therefore,  a  person  becomes 
a  member  of  tbis  association,  and  enters  into 
tbe  contract  of  insurance,  he  voluntarily  gives 
to  the  corporation  tbe  Hen  upon  the  dwelling 
houses,  barns,  and  outbuildings  insured,  lo- 
iretber  with  the  right,  title,  and  interest  of  the 
insured  to  the  lands  on  which  such  buildings 
stand.  We  are  not  to  be  understood  as  ruling 
that  this  association  has  power  to  insure,  and 
by  its  charter  acquire  therefor  a  lien  upon 
personal  property.  Tbis  question  is  not  be- 
fore us.  Indeed,  in  tbe  third  exception  of  ap- 
pellant it  is  claimed  that  the  charter  and  con- 
tract create  a  lien,  if  any,  on  the  personal 
property  only.  While  tbe  first  exception 
might  be  strained  to  cover  tbis  G|Ucstion,  the 
question  was  not  made  before  the  cucuii  court, 
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nor  argued  in  this  court;  hence  we  assume- 
it  is  not  intended  to  be  made. 

The  question  is  to  be  determined  by  the  Con- 
stitution of  1863,  in  force  when  tbe  contract  ia 
question  was  made.  Under  that  Constitution, 
ii  has  been  often  adjudired  that  the  homestead 
is  not  an  estate,  but  a  mere  exemption  from  at 
tachment  and  sale  under  any  mesne  or  final 
process  issued  from  any  court.  Tbe  title  and 
dominion  over  the  property  remaining  with 
the  owner,  he  could  alienate  or  encuml^r  it  as- 
he  saw  fit,  consistenlly  with  the  constitutional 
or  statutory  enactment  creating  the  homestead. 
Tbe  Constitution  of  1868  placed  no  limitation 
on  tbis  power.  But  it  is  provided  in  §  2180, 
Rev.  Stat.,  that  "no  waiver  of  the  ngbt  of 
homestead,  however  solemn,  made  by  the  bead 
of  a  family  at  any  time  prior  to  tbe  assignment 
of  the  homestead,  shall  defeat  tbe  homesiead 
provided  for  in  this  chapter:  provided,  how- 
ever, that  no  right  of  homestead  shall  exist  or 
be  allowed  in  any  property,  real  or  personal, 
aliened  or  mortgaged,  either  before  or  after  as- 
signment, by  any  person  or  persons  whomso- 
ever, as  agamst  tbe  title  or  claim  of  the  alienee 
or  mortgagee,  or  his.  her,  or  their  heirs  or  as- 
signs." It  has  been  held  that  this  act  limits 
the  modes  of  defeating  a  homestead  to  those 
named  therein,— alienation  or  mortgage  of  tbe 
property.  Hendrix  v.  SeaJbcrn,  25  S.  C.  485, 
60  Am.  Rep.  520.  The  mortgage,  however^ 
need  not  be  in  form  a  lesal  mortgage;  an  equi- 
table mortfi:age  mav  defeat  the  homestead  al- 
lowed by  tbe  Constitution  and  act  under  con- 
sideration. Besides,  the  *'  pledge"  of  the  prop- 
erty insured— tbe  "Hen"  thereon,  which  is  ''a 
tie  that  binds  property  to  a  debt  or  claim  for 
its  satisfaction" — is,  in  this  case,  given  by  tbe 
statute,  upon  the  assent  of  the  owner  by  bia 
becoming  a  member  of  tbe  association,  and  en- 
tering into  the  contract  of  insurance,  designat- 
ing tbe  property  insured  and  subject  to  the 
lien.  Tbe  express  purpose  of  tbe  act  of  incor- 
poration was  to  give*  a  Hen  on  the  very  prop- 
erty usually  included  and  claimed  under  home- 
stead exemption—"  the  dwelling  house,"  etc. 
The  lien  created  by  the  statute  and  contract 
pursuant  thereto  is  a  mortgage  in  the  sense  of 
I  2130,  quoted  above.  It  is  a  voluntary  pledge 
or  dedication  of  specific  properly,  as  a  security 
for  the  satisfaction  of  an  obligation. 

We  reach  tbis  result  with  all  the  more  satis- 
faction because  the  legislation  and  contract  in- 
quest ion  are  not  hostile  to  the  preservation  of 
homesteads,  but,  on  tbe  contrary,  are  directly 
designed  to  afford  owners  of  homesteads,  at 
small  expense,  mutual  protection  against  the 
destruction  of  their  homes. 

The  judgment  of  the  Vircuit  Court  u  affirmed 
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^Tlie  statutes  of  this  state  do  not  pro- 
vide for,  Dor  Hutborize,  the  anessment  and  tax- 
ation of  Judgments  rendered  by  tbe  courts  of 
this  state  in  favor  of,  and  owned  by,  cttlzens  of 
other  states. 

(December  ft.  1886.) 

ERROR  to  tbe  District  Court  for  Klogman 
CoUDty  to  review  a  judgment  eDJofoiDg 
tbe  collection  of  a  tax  upon  piaiDtifF's  mterest 
in  a  judgment.    Affirmed. 

Tbe  facts  are  stated  in  the  opinion. 

Mensrs,  John  T.  Little,  Attorney  Gkneral, 
and  C.  W.  Fairchild  for  plaintiffs  in  error. 

MeasTB.  M.  O.  Libby  and  P.  B.  OiUett» 
for  defendant  in  error: 

All  tax  certificates,  notes,  judgments,  bonds, 
and  mortgages  in  this  state  are  subject  to  taxa- 
tion as  peisbnal  property.  The  tituB  of  such 
property  must  be  "in  this  state:"  but  tbe  stat- 
ute does  not  mean  that  tax  certificates,  notes, 
judgments,  bonds,  and  mortgages,  as  such, 
shall  be  subject  to  taxation;  the  intent  and 
meaning  are,  that  the  right,  the  debt  (credit), 
the  thing  of  value,  shall  be  subject  to  taxation, 
if  'in  this  state."  "Tax  certificates,  notes, 
.  .  .  bonds,  and  mortgages,"  as  such,  are  tan- 
gible—  tangible  evidences  of  tbe  things  of 
value,  and  as  such  might  l)e  the  subjects  of 
taxation  (Mumford  v.  SetoaU,  11  Or.  67,  60 
Am.  Rep.  462);  but  tbe  legislature  clearly 
makes  a  distinction  between  the  evidence  and 
tbe  things  of  value  thereby  represented,  as 
property  subject  to  taxation,  for  it  is  said, 
*'the  term  'personal  property'  shall  include 
«very  tangible  thing,  etc. ;  also  tax  certificates, 
notes,  judgments,  bonds,  and  mortgages,  etc.," 
indicating  that  the  latter  things,  as  property, 
are  intangible,  and  that  tbe  intangible — tbe 
•debt  (credit),  is  what  "shall  be  subject  to  tax- 
ation, in  tbe  manner  prescribed  by  this  act," 
when  "in  this  state." 

State  V.  Earl,  1  Nev.  894;  Desty,  Taxn.  880; 
-Cooley,  Taxn.  48;  Davenport  v.  Miemsippi  A 
M.  R.  Co.  12  Iowa,  630;  Vletdand,  P.  iSk  A.  R. 
Go.  V.  Pevnsplvania  {** State  Tax  on  Foreign- 
held  Bmds"\  82  U.  S.  15  Wall.  800-826,  21  L. 
€d.  179-189;  Murray  v.  Charleston,  96  U.  8. 
482,  446,  24  L.  ed.  760,  768:  Arapahoe  County 
Comre,  v.  Cutter,  8  Colo.  849;  Collins  y.  Miller, 
48  Ga.  836;  Ooldgart  v.  People,  Qoar,  106  111. 
25;  fjanesborovgh  v.  BerkMre  Cofinty  Comrs. 
131  Mass.  424;  St.  Paul  v.  Merritt,  7  Minn. 
258:  Thomas  v.  Mason  County  Ct.  4  Bush,  185; 
Falkner  v.  Hunt,  16  Cal.  167;  People  v.  Park, 
28  Cal.  189:  Adam  v.  Litchfield,  10  Conn.  127; 
People  V.  Eastman,  25  Cal.  602. 

The  old  maxim,  Mobilia  seguunter  personam, 
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applies  to  choses  in  action  in  determining  a 
situs  for  taxation. 

In  the  absence  of  any  statutory  provision  to 
tbe  contrary  this  common-law  rule  would  con- 
trol, and  personal  property  be  taxable  only 
where  the  owner  had  his  domlciL 

QHfflth  y.  Carter,  8  Kan.  571;  SwaUmo  v. 
Thomas,  16  Kan.  66. 

The  domicil  of  the  owner  determines  the 
sitvs  of  choses  in  action  ("orediu")  for  tbe 
purposes  of  taxation. 

Finch  V.  York  County,  19  Neb.  50,  56  Am. 
Rep.  741;  Berron  v.  Keeran,  69  Ind.  472,  26 
Am.  Rep.  87;  KirUand  v.  Hokhkiss,  42  Conn 
426,  19  Am.  Rep.  546;  Qnffith  v.  Watson,  19 
Kan.  28;  Ottawa  County  Comrs,  t.  Nelson,  19 
Kan.  245,  27  Am.  Rep.  101. 

The  balance  of  judgment  sought  to  be  taxed 
in  this  case  is  not  secured  by  lien  on  real  es- 
tate, and  being  a  demand  for  money  ft  comes 
within  the  term  "credit"  when  and  where  used 
in  the  statute. 

Brown  v.  Thomas,  87  Kan.  286. 

Then,  by  tbe  common-law  rale,  as  afilrmed 
by  the  statutes  (§  6»64)  and  this  court,  tbe 
judgment  in  the  case  at  bar  is  not  taxable  ia 
Kansas,  but  at  the  domicil  of  its  owner  in  tbe 
state  of  Missouri. 

A  judgment  is  the  decision  or  sentence  of 
the  law  pronounced  by  a  court  or  other  com- 
petent tribunal  in  a  proceeding  therein. 

Davidson  v.  Smith,  1  Biss.  861;  Blaikie  v. 
Oriswold,  10  Wis.  236;  Cooper  v.  American 
Cent.  Ins.  Co.  8  Colo.  821;  Zeigler  v.  Vance,  8 
Iowa.  530;  Bouvier.  Law  Diet. ;  Bl.  Com.  385; 
Blood  V.  Bates,  81  Vt.  150. 

The  final  determination  of  a  right  is  not  tbe 
thing  taxed;  it  is  the  thing  of  value,  the  right 
itself,  which  the  taxing  power  reaches  for. 

If  the  old  maxim,  Mobilia  sequunter  per- 
sonam, ever  applied  to  intangible  property,  in 
tbe  very  nature  of  things  it  must  apply  to 
judgments. 

Story,  Confl.  L.  §  878;  Broom.  Legal 
Maxims,  522;  Black,  Law  Diet.;  Eirtland  t. 
Hotchkiss,  100  U.  S.  491-499,  26  L.  ed.  558- 
662;  Cleteland,  P.  dk  A.  R.  Go.  v.  Penns^l- 
rania  (** State  Tax  on  Foreign-Held  BondtT).  88 
U.  S.  16  Wall.  800-826,  21  L.  ed.  17^189; 
Com.  V.  Cleveland,  P.  db  A.  R.  Co.  29  Pa.  870. 
Shakespeare  v.  Fideliti/  Ins.  T.  dt  &  D.  Co.  97 
Pa.  178;  Oreutfs  Appeal,  97  Pa.  179;  Ommon- 
v>ealth*s  Appeal  (Pa.)  14  Ren.  188  ;  Cotn.  r. 
Standard  Oil  Co,  (Pa.)  15  Rep.  69:  Com.  v. 
American  Dredging  Co.  122  I^a.  886. 1  L  R 
A.  287,  2  Inters.  Com.  Rep.  221. 

By  and  of  itself  a  judgment  for  money  bsi 
no  situs,  no  dwelling  place  on  land  or  sea,  but 
is  a  mere  rule  of  human  conduct  finally  deter- 
mined as  between  living  persons  and  their  rfp- 
resentatives,  and  apart  from  these  it  has  do 
existence  in  fact  or  law. 

People  Y.  Eastman,  25  Cal.  603;  Barber  \- 
Farr,  54  Iowa,  57;  SmitH  v.  Byers.  43  Ga.  191; 
People  V.  Worlhington,  21  DL  171,  74  Am. 
Dec.  95. 

The  creditor  who  has  debts  due  him  from 


NoTB.— As  to  the  siius  of  debts  evidenced  by  I    The  present  case  seems  to  be  a  novel  one  oa  tM 
notes  and  mortfrages  for  the  purpose  of  taxation,   subject  of  taxing  judgmentfc 
see  Boyd  v.  Beima  (Ala.)  16  L.  B.  A.  720.  « 
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residents  of  another  state  than  that  of  his  resi- 
-denoe  Is  not  taxable  in  the  state  of  the  debtor's 
cesddence;  the  crediu,  not  the  debts,  are  tax- 
able. 

Murray  ▼.  CkarlnUm.  96  U.  8.  432,  445,  24 
L.  ed.  768;  Arapahoe  County  Oonvn.  v.  Outter, 
^  Colo.  84tf;  OoUin*  v.  Miller,  48  Qa.  886 
(promissory  note);  OMaart  ▼.  People,  Goar, 
106  111.  25;  Lanaborouffh  ▼.  Berkthire  County 
Gamre.  181  Mass.  424;  8t.  Paul  ▼.  MerriU,  7 
Mion.  258;  8taUY.  EaH,  1  Nev.  894. 

Allen*  J.,  delivered  the  opinion   of   the 
-court: 

This  action  was  brought  by  the  defendant  in 
•error,  as  plaintiff  below,  to  en]oin  the  coUec- 
tioo  of  taxes  on  the  unpaid  balance  of  a  judg- 
ment in  his  favor  rendered  by  the  district  court 
<of  Kingman  county.    This  judgment  was  ren- 
•dered  in  an  action  to  recover  the  amount  of  a 
promissory  note,  and  to  foreclose  a  mortgage 
^iven  to  secure  the  same.    The  mortgaged 
property  was  sold,  and,  after  the  application  of 
the  proceeds  of  the  sale  to  the  payment  of  the 
Judgment,  there  remained  a*  balance;  and  the 
balance  remaining   unpaid    was  assessed,  in 
<he  dty  of  Kingman,  the  county  seat  of  King- 
•nan  county,  for  taxation.    The  plaintiff  is  a 
resident  of  Missouri.    The  question  presented 
for  our  consideration  is  whether  Judgments 
rendered  by  the  courts  in  this  state  m  favor  of 
nonresident  parties  are  taxable  while  they  re- 
enain  unsatisfied.     There  is  no  claim  in  this 
•case  that  the  party  sgainst  whom  the  judgment 
-was  rendered  is  insolvent,  or  that  the  valuation 
placed  on  the  judgment  is  excessive.    Has  the 
legislature  assumed  the  power  to  and  provided 
for  the  taxation  of  such  judgments?    Section 
1,  chap.  107.  of  the  General  Statutes  of  1889, 
reads:  ''Section  1.  That  all  property  in  this 
«tate,  real  and  personal,  not  expressly  exempt 
therefrom,  shall  be  subject  to  taxation  in  the 
manner  prescribed  by  thia  act."    In  ^  2  the 
term  "personal  property"  is  defined  as  follows: 
"'The  term  'personal  property*  shall  include 
«TeTy  tangible  thing  which  is  the  subject  of 
ownership,  not  forming  part  or  parcel  of  real 
property;  also,  all  tax-sale  certificates,  judg- 
ments, notes,  bonds  and  mortgages,  snd  sll 
•evidences  of  debt  secured  by  lien  on  real  estate; 
also,  the  capital  stock,  undivided  profits,  and 
4ill  other  assets  of  every  company,  incorpo- 
rated or  unincorpomted,  and  every  share  or 
interest  in  such  stock,  p/ofit,  or  assets,  bv 
whatever  name  the  same  may  be  defiignaled: 
provided,  the  same  is  not  included  in  other 
personal  property  subject  to  taxation,  or  listed 
as  the  property  of  individuals;  and  also  every 
share  or  interest  in  any  vessel  or  boat  used  in 
oavigatinff  any  of  the  waters  within  or  lK)rder- 
log  on  this  state,  whether  such  vessel  or  boat 
shall  be  within  the  jurisdiction  of  the  state  or 
•elsewhere;   and   also  all    'propertv'   owned, 
leased,  used,  occupied,  or  employed  by  any  rail- 
way or   telegraph   company,  or  corporation 
within  this  state,  situate  on  the  right  of  way 
•of  any  railway.*'    Section  7  of  the  same  chap 
ter  provides  where  property  shall  be  listed  for 
taxation,  and  the  part  of  the  section  material  to 
this  inquiry  reads  as  follows:    "Every  person 
required  to  list  propertv  in   behalf  of  others 
-shall  list  such  property  in  the  same  township, 
•school  district,  or  city  in  which  said  property  is 
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located;  but  he  shall  list  such  property  sep> 
arate  and  apart  from  his  own,  specifying  the 
Dame  of  the  person,  estate,  company,  or  corpo- 
ration, to  which  the  same  may  belong.  All 
toll  bridges  shall  be  listed  in  the  township  oi' 
ward  where  the  same  are  located;  and  if  located 
in  two  wards  or  townships,  then  one  half  in 
each  of  such  wards  or  townships.  And  all  per- 
sonal property  shall  be  listed  and  taxed  each 
year  in  the  township,  school  district,  or  city  in 
which  the  property  was  located  on  the  1st  day 
of  March,  but  all  moneys  and  credits  not  per- 
taining to  a  business  located  shall  be  listed  in 
the  township  or  city  in  which  the  owner  resided 
on  the  1st  day  of  March."  It  will  be  observed 
that  the  provisions  with  reference  to  what  prop- 
erty shall  be  subiecttotaxationare  very  sweep- 
ing, and  that  judgments,  as  well  as  other  forms 
of  intangible  property,  are  not  only  included 
within  the  general  terms  used,  but  are  specific- 
ally mentioned  as  included  in  the  term  "per- 
sonal property."  Sections  9  and  lO"  of  the  act 
require  tlie  owners  of  property  subject  to 
taxation  to  make  lists  thereof  and  §  10a  pro- 
vides that  the  statement  shall  set  forth  the 
number  of  the  school  district  or  districts  in 
which  such  property  was  situated  on  the  1st 
day  of  March.  It  is  ably  and  earnestly  ar- 
gued that  the  common-law  rule  embodied  in 
the  maxim,  Mobilia  personam  eequuntur,  ap- 
plies with  full  force  in  this  case,  and  that 
the  eitue  of  Uie  intangible  property  evi- 
denced by  the  judgment  is  at  the  domicil 
of  the  owner,  aud  subject  to  taxation  there 
only.  This  rule  of  law  is  subject  to  so  many 
exceptions  and  limitations  that  it  is  quite  as 
liable  to  mislead  as  to  furnish  a  correct 
guide,  when  considered  alone.  In  the  distri- 
bution of  the  estates  of  deceased  persons,  it  is 
generally,  if  not  universally,  given  full  force 
and  effect,  both  as  to  tangible  and  intangible 
property;  and,  from  comity,  nations  foreign 
to  each  other  generallv  recognize  the  law  of 
the  place  of  the  owner's  domicil  as  controlling 
in  the  distribution  of  the  personal  estate  of  the 
deceased  owner.  To  questions  of  taxation  the 
maxim  has  very  little  application.  Every  sov- 
ereignty asserts  the  right  to  levy  taxes  on  per- 
sons and  property  within  its  protection,  and 
tbe  ground  on  which  all  taxation  is  justified  is 
that  it  is  a  burden  neces.^rilv  impoicd  by  the 
sovereignty  in  order  to  enal)le  it  to  perform 
its  duty  in  protecting  persons  and  property. 
1  Desty,  Taxn.  69;  Cooley,  Taxn.  19  et  eeq.; 
Story,  Confl.  L.  548,. note  A,  and  cases  cited. 
We  think  it  now  quite  well  settled  that  choses 
in  action  belonging  to  a  nonresident,  in  the 
hands  of  a  managing  agent  within  the  state, 
are  taxable.  AW  Albany^,  Meekijiy  66  Am. 
Dec.  622,  note  page  680,  and  cases  therein  cited; 
1  Desty,  Taxn.  64;  JfXnch  v.  York  County,  19 
Keb.  60,  66  Am.  Rep.  741.  The  power  to  tax 
residents  of  tbe  state  on  credits  due  from  citi- 
sens  of  other  states  is  often  upheld.  Kirtland 
V.  Hotehkiss,  42  Conn.  426.  19  Am.  Rep.  546. 
And  this  even  where  it  results  in  duplicate  taxa- 
tion. Dyer  v.  Oeborne,  1 1  R.  I.  821.  28  Am. 
Rep.  460;  note  to  People  v.  Worthington,  74 
Am.  Dec.  96,  and  cases  cited.  The  cases 
upholding  the  power  to  tax  promis-sory  notes 
and  pther  written  securities  held  within  the 
state,  though  owned  by  a  nonresident,  some- 
times lay  stress  on  the  fact  that  the  securities 
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are,  in  a  certain  sense,  property,  and  are  sub- 
ject to  seizure  for  debt,  and  that  a  title  may  be 
made  to  the  iDtanglble  debt  by  delivery  of  the 
written  evidence  of  it. 

We  perceive  do  valid  objection  to  the  power 
of  the  legislature  Vb  tax  all  judgments  bv 
domestic  courts,  sBd  remaining  unsatisflea, 
whether  owned  by  citizens  of  this  state,  or 
other  states,  or  foreign  countries,  provided  the 
rate  of  taxation  be  tbe  same  as  thai  imposed  on 
other  forms  of  property  belonging  to  citizens 
of  this  state.  The  question  here,  however,  is 
whether  the  legislature  has  expressed  a  pur- 
pose to  tax  Judgments  in  favor  of  a  citizen  of 
another  state,  rather  than  as  to  the  power  to 
do  so.  Judgments  are  included,  by  the  express 
provision  of  §  2,  in  the  term  "personal  prop- 
ertv."  Does  this  mean  judgments  owned  by 
citizens  of  this  state,  or  those  rendered  by 
courts  within  the  state,  without  reference  to 
ownership?  In  answering  this  question,  some 
weight,  at' least,  should  be  given  to  tbe  rule 
that  credits  are  generally  regarded  as  residing 
with  the  creditor.  The  case  of  FUher  v. 
Bush  County  Oomrs.  19  Ean.  414,  is  an 
extreme  one,  and  has  been  criticised.  A  resi- 
dent of  this  state  may  undoubtedly  be  taxed  on 
moneys  due  him  from  citizens  of  "^  other  states, 
and  this  would  be  equally  true  after  the  claim 
is  reduced  to  judgment  in  a  foreign  jurisdiction. 
Under  the  provisions  of  §  7,  where  the  owber 
of  a  domestic  judgment  resides  in  this  state,  it 
seems  clear  that  it  must  be  taxed  at  the  place 
of  his  residence,  provided  it  does  not  pertain  to 
a  business  located  at  some  other,  place.  Where 
the  owner  is  a  nonresident,  if  taxed  at  all,  it 


must  be  taxed  in  tbe  township,  school  diatrict, 
or  city  in  which  it  is  located ;  and,  to  be  taxable, 
it  must  be  held  to  have  a  nttu  of  its  own. 
The  authorities  with  reference  to  the  gtttu  of  & 
judgment  are  not  numerous,  and  no  case  is 
called  to  our  attention  where  the  precise  point 
now  under  consideration  has  been  decided  in 
an  action  where  the  owner  of  the  judgment 
resided  out  of  the  state.  But,  in  cases  where 
the  owner  resided  in  the  state,  it  has  been  held 
that  the  sittia  of  the  judgment  for  purposes  of 
taxation  is  at  the  residence  of  the  judgment 
creditor.  Meyer  v.  Pleasant,  41  La.  Ann.  645; 
Peoj^  V.  Eastman,  25  Cal.  601. 

When  this  case  was  first  considered,  the 
writer  was  strongly  inclined  to  the  opinion 
that  a  judgment  should  be  held  to  have  a  situs 
of  its  own  at  the  place  where  the  record  of  tbe 
court  rendering  it  is  kept;  bnt  it  seems  quite 
clear  that,  if  the  owner  be  a  resident  of  the 
state,  the  situs  is  with  him,  at  his  place  of 
residence,  and  there  is  no  purpose  expressed  by 
the  legislature  to  give  judgments  in  favor  of 
nonresidents  a  situs  for  the  purpose  of  taxation. 
If  the  legislature  wishes  to  chanse  the  rule, 
and  establish  a  situs  for  taxation  for  all  judg- 
ments rendered  by  the  courts  of  this  state,  it 
ought  to  employ  language  expressive  of  ita 
purpose  to  do  so.  The  natural  implication 
from  the  language  is  fact  employed  would 
seem  to  be  that,  as  to  the  situs  of  credits  for 
taxation,  the  rules  generally  recognized  wen 
intended  to  be  followed. 

The  judgment  is  affirmed. 

All  the  Justices  concut. 
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1  •  A  (Stockholder  in  a  eorpox*ation  which 
owns  stock  In  another  company  is  disqualified  to 
act  as  juror  In  an  action  against  tbe  latter  com- 
pany. 

8.  The  utmost  care  is  necessary  to  keep 
the  insulation  of  dansrerous  electric  wires 
perfect  at  a  place  where  people  have  a  rfgrht  to 
go  to  work,  business,  or  pleasure,  although  very 
great  care  may  be  suflioient  as  to  wires  at  other 
places. 

8.   The  apparently  proper  insulation  of 

electric-light  wires  on  the  side  of  a  buildiug  is  an 
invitation  or  inducement  to  persons  painting  tbe 
building  to  risk  tbe  consequences  of  contact  with  ! 
them,  especially  in  tbe  middle  of  the  day. 

4.  The  fact  that  the  insulation  of  dan- 
gerous electric  wires  is  very  ezpen- 
siTe  or  inconvenient  is  no  excuse  for  failure  to 
make  such   Insulation  perfect  at  points  where 

Note.— For  negligence  as  to  electric  light  wires 
in  or  on  buildings,  see  GrifSn  v.  United  Electric 
Light  Co.  (Mass.)  3SS  L.  K.  A.  400.  and  note. 
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people  have  tbe  right  to  go  for  work,  baslneaiu 
or  pleasure. 

6.  A  man  ^rho  comes  in  eontacst  with  an 
electrif^li^ht  wire  on  the  aide  of  a  buildlnir 
while  climbing  out  of  a  window  upon  a  cornice 
while  at  work  painting  tbe  building  ia  not  v uilty 
of  contributory  negligence,  unices  in  so  dnlug  he 
fails  to  exercise  tbe  degree  of  care  which  ordi* 
narily  careful  and  prudent  persons  usually  ex- 
ercise under  such  circumstances. 

(November  25, 1890.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  Jefferson  Coanty 
in  favor  of  defendant  in  an  action  bronght  to 
recover  damages  for  personal  injuries  caused 
by  contact  with  an  improperly  insulated  elec- 
tric wire  belonging  to  defendant.     Reversed. 

Tbe  facts  are  stated  in  the  opinion. 

Mr.  Junius  C.  Klein  for  appellant. 

Messrs.  Gibson  ft  Marshall,  0*Neal, 
Phelps*  ft  Pryor,  and  Phelps  ft  Thuaa 
for  appellee. 

GuIFy,  J.,  delivered  the  opinion  of  the 
court: 

It  is  alleged  in  the  petition  in  this  action 
that  "the  plaintiff  is  and  was  on  the  8th  day  of 
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•jTQy,  1898,  a  painter  hj  trade,  and  followed 
nlie  same  for  a  livelihood,  and  waa  on  the  8th 
<l&y  of  July,  1808,  eojraged  in  painting  a  hooae 
-oo  the  eaat  side  of  Fourth  street,  in  the  said 
city  of  Louisvflle.  between  Market  and  Main 

-e'reeta,  and  numbered ;  that  on  said  8th 

<lay  of  July,  1898,  and  long  prior  thereto,  the 
•defendant,  its  agents  and  servants,  had  erected 
atnd    maintained   one  of  ita   electric   wires, 
•charged  with  electricity,  on  the  side  of  said 
bouse  facing  Fourth  street;  that  the  said  wire, 
on  the  8th  day  of  July,  and  long  prior  thereto, 
^waa  insufBcientlv,  carelessly,  ana  negligently 
insulated,  and  that  defendant,  its  agents  and 
aervanta,  were  well  aware  of  said  want  of  in- 
sulation, or  conld  have  been  aware  of  same 
l>y  the  exercise  of  proper  dlligeDce;  that  plain- 
tiff on  said  8th  day  of  July,  1898,  while  in  the 
<liachargeof  his  duties  as  painter  aforesaid,  and 
livithout  fault  on  his  part,  came  in  contact  with 
caid  wire,  which  at  the  said  time  was  heavily 
•cbarged  with  electricity  by  the  defendant,  its 
a^nts  and  servants,  whereby  he  was  severely 
shocked   and   rendered   insensible,  and    that 
lie    remained  insensible  and  unconscious  for 
twenty  minutes  and  more;   that  he  suffered 
-severe   pain,    both   physically  and  mentally, 
hy  reason  of  said  shock,  and  that  the  flesh 
on    his  left  hand  was   burnt   and   blistered 
4o    such  an  extent  as   to   render   said  hand 
useless,  and    that  ever  since   and  now  said 
plaintiff  is  unable  to  use  said  hand  in  the  per- 
formance of  his  vocation  as  a  painter;    that 
plaintiff  is  rendered  less  able  thereby  to  make 
a  liviog  at  bis  trade  as  a  painter;  that  the  said 
Injuries  received  by  the  said  plaintiff  are  per- 
manent, and  that  bis  entire  nervous  system, 
by  reason  of  said  shock,  is  unbalanced,  caus- 
ing plaintiff  much  and  severe  pain ;  that  the  said 
injuries   complained  of   herein  were  caused 
'Wholly  by  the  gross  neglieence  of  the  defend- 
ant, ita  agents  and  servants;  that  the  plaintiff 
had  been  damaged  by  reason  of  said  injuries 
in  the  sum  of  $2,500.     Wherefore  the  plaintiff 
prays  lud^ment  against  the  defendant  for  the 
sum  01  $2,600,  and  for  bis  costs,  and  for  all 
proper   relief."    The   defendant   filed    a  de- 
murrer to  the  petition,  which  was  overruled 
by  the  court.    The  first  paragraph  of  the  an- 
swer substantially  denies  all  the  averments  in 
the  petition  which  sbow  any  riubt  to  recover. 
The  second  paragraph  of  the  answer  is  as  fol- 
lows:    "Further  answering,  this    defendant 
«ay8  that  the  injuries  received  by  the  plaintiff, 
and  set  forth  in  the   petition,  were  received 
wholly  and  entirely  because  of   his  want  of 
proper  care  and  caution  in  looking  out  for  his 
own  safety,  and  by  reason  of  his  carelessness  in 
coming  in  contact  with  an  electric  light  wire, 
which  he  knew,  or  by  the  exercise  of  ordinary 
•care  for  bis  own  safety  could  have  known, 
was  then  and  tl^ere  charged  with  a  current  of 
electricity,  making  it  dangerous  to  life  for  any- 
one to  come  in  contact  with  the  said  wire. 
Defendant  savs  that,  by  the  exercise  of  ordi- 
nary care  for  his  own  safety,  and  such  as  cir- 
cumstances and  surroundings  made  it  appar- 
ent was   necessary,  the  plaintiff  could  have 
avoided  coming  in  contact  with  the  said  wire, 
jmd  could  have  escaped  all  injury  therefrom. 
Defendant  savs  that  plaintiff  came  into  contact 
with  said  wires  by  failing  to  exercise  that  de- 
cree of  care  which  he  knew  or  ought  to  have 
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known  under  the  circumataaoes  was  necessary 
to  be  exercised  by  him  to  avoid  injury  from 
said  wire.  Wherefore,  having  answered,  de- 
fendant prays  to  be  dismissed.  The  reply  of 
plaintiff  traversed  the  aUegationt  of  the  an- 
swer. The  Jury  found  for  the  defendant,  and 
his  petition  was  dismissed.  Appellant  relied 
on  these  grounds  for  a  new  trial,  eis.;  That 
the  court  erred  in  refusing  to  instruct  the  jury 
as  requested  by  plaintiff  in  instructions  Nos. 
1,  a,  8,  8,  and  9;  (2)  that  the  verdict  of  the  jury 
is  not  sustained  by  sufficient  evidence;  (8)  that 
the  court  erred  in  not  excusing  a  Juror,  Will- 
iam Pryatt,  for  cause,  he  being  a  stockholder 
in  the  Louisville  Gas  Company,  and  it  being 
the  owner  of  stock  in  the  defendant  company. 
The  motion  for  a  new  trial  was  overruled,  and 
plaintiff  has  appealed. 

The  plaintiff  below  (appellant  here)  testified 
in  substance  as  follows;  **8.  T.  McLaughlin 
testified:  That  he  was  twenty- two  years  of 
age,  and  a  house  painter  by  trade;  was  a  con- 
tractor in  that  line,  and  had  a  Job  in  conjunc- 
tion with  Asa  Carr  of  painting  the  front  of  H. 
C.  Green's  hotel,  known  as  the  'Fourth  Ave- 
nue Hotel,'  and  h'ad  almost  finished  the  work, 
on  the  8tb  day  of  July,  1898,  when  he  came  in 
contact  with  one  of  the  defendant's  electric 
wires,  near  the  side  of  a  window,  and  received 
a  shock.  That  defendant  had  two  wires  run- 
ning from  the  west  side  of  Fourth  street  in 
Louisville,  Kentucky.  That  these  two  wires 
were  fastened  to  brackets  attached  to  the  side 
of  the  wall  between  the  first  and  second 
windows  of  the  hotel,  counting  from  the 
north.  These  windows  were  on  the  second 
floor  of  the  building.  The  first  floor  was  oc- 
cupied by  business  firms.  That  these  brackets 
were  fastened  to  the  wall  about  6  inches  from 
each  window,  and  about  6  feet  above  the  sill 
of  the  windows.  That  defendant  had  an  iron 
box,  called  a  'converter,'  attached  to  the  side 
of  the  hotel  building,  midway  between  these 
two  windows.  That  this  box  was  about  a  foot 
above  an  iron  cornice  running  the  full  length 
of  the  building,  immediately  below  the  win- 
dows, about  6  inches  below.  That  these  two 
wires  ran  from  the  brackets  to  the  top  of  this 
converter  or  box.  That  plaintiff  was  shocked 
by  the  wire  next  to  the  north  side  of  the  second 
window,  at  a  place  where  the  wire  was  joined 
together,  and  about  half  way  between  the 
bracket  and  the  converter.  That  this  wire 
ran  down  from  its  bracket  along  the  side  of 
the  window,  and  6  inches  from  the  window, 
for  about  2  feet,  and  then  turned  over  north 
to  the  converter.  That  the  iron  cornice  was 
about  12  inches  wide;  space  enough  for  a  man 
to  stand  on  conveniently,  and  paint.  That  he 
and  his  men  had  used  the  cornice  to  work 
from,  as  there  were  wires  preventing  the 
staging  or  swinginir  ladder  from  being  letdown 
between  tbero.  When  be  had  painted  down 
to  the  bracket  and  wires,  he  pulled  the  staging 
up,  out  of  the  way,  and  painted  around  tbe 
wires  and  the  iron  box,  while  standing  on  the 
iron  cornice.  The  window  sill  was  outside 
about  6  inches  by  5  inches,  and  rested  on  the 
iron  cornice  inside  of  the  wood  about  a  foot 
wide.  That  he  had  put  several  coats  of  paint 
on  tbe  house,  and  was  through,  with  the  ex- 
ception of  touching  up  the  right  hind  ear  of 
the  iron  box.    That  he  was  in  the  act  of  get. 
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ting  out  of  this  second  window  on  the  cornice, 
to  touch  up  this  ear,  when  he  received  the 
shock.  That  he  had  taken  his  brush  full  of 
paint  in  his  right  hand,  and  nothing  in  his  left, 
and  was  on  the  sill  /)(  the  window,  turning 
back  out  onto  the  cornice,  when  he  used  his 
left  hand  to  steady  himself  against  the  north 
sfde  of  the  window  opening,  when  his  hand 
came  in  contact  with  the  wire,  and  he  received 
the  shock  which  rendered  him  unconscious, 
and  he  did  not  know  anytbio^r  more  for  about 
a  half  an  hour,  when  he  was  revived  and 
found  himself  inside  of  the  house,  with  Asa 
Carr,  W.  J.  Cody,  his  employee,  and  Mr.  H. 
C.  Green »  working  with  him  to  revive  him. 
That  his  left  hand  was  burnt  and  blistered  on 
the  8d  and  4th  fingers,  and  at  the  edge  of  the 
palm,  at  base  of  small  finger.  That  he  suf- 
fered a  ^reat  deal  at  the  time  of  the  shock  and 
long  afterwards.  That  he  went  home  and 
went  to  bed  for  a  week.  That  he  has  never 
fully  recovered  the  full  use  of  his  left  arm  and 
hand.  That  he  has  not  been  able  to  work  at 
his  trade  or  calling  on  accoivut  of  the  weakness 
of  bis  hand.  That  he  cannot  properly  handle 
the  brush  and  ropes.  That  in  his  trade  it  re- 
quires strong  hands  and  arms  to  hoist  and 
lower  himself  on  tbe  staging.  That  he  has 
not  had  any  work  at  his  trade  at  all.  That  he 
did  and  is  working  as  a  hand  on  the  steamer 
,  plying  between  Louisville  and  Cin- 
cinnati; and  has  worked  about  two  months. 
That  there  was  no  sign  or  anything  else  to 
warn  him  of  a  danger  about  or  near  those 
wires."  On  cross  examination,  said  8.  T.  Mc- 
Laughlin testiQed:  That  no  one  warned  him 
at  any  time  about  those  wires.  That  he  did 
not  know  Sqfuire  Green,  but  did  know  Mr. 
Green,  proprietor  of  tbe  hotel.  That  Squire 
Green  did  not  tell  him  to  keep  away  from  those 
wires.  Did  not  see  Squire  Green  around  the 
building  tbe  day  before  the  accident  Squire 
Green  did  not  offer  to  cut  tbe  wires  if  he 
wanted  it  done.  Nor  did  he  tell  Squire  Green 
that  he  could  get  along  without  the  wires  be- 
ing cut.  That  no  one  told  him  that  the  wires 
were  alive  or  dangerous.  That  be  knew  that 
electric  wires  were  dangerous,  but  that  he  had 
been  working  around  the  wires  all  week,  and 
all  seemed  to  be  insulated,  and  yet  he  was  not 
huK.  That  he  did  not  know  electricity  was 
turned  on.  That  it  was  about  noon  of  the  8th 
day  of  July,  1893,  when  he  was  hurt.  That 
he  saw  no  lights  about  tbe  building.  That  he 
came  up  to  the  office  of  the  defendant  one  Sun- 
day night;  whether  first  Sunday  after  the  ac- 
cident or  not  he  did  not  remember.  Was 
there  because  Mi  bmith  had  sent  for  him. 
Did  not  tell  Mr.  Smith  or  anyone  else  that  he 
was  not  hurt,  or  was  scared  more  than  hurt, 
and  did  tell  him  then  and  there  that  he  was 
hurt,  and  showed.him  his  hand,  and  pointed  out 
tbe  places  where  it  was  burned.  Tbat  he  did 
not  meet*  Squire  Green  every  other  Sunday 
on  Third  and  Jefferson  streets.  Witness  then 
showed  bis  hand  to  the  jury,  pointing  out  the 
only  indication  of  the  burn  at  edge  of  palm. 
That  what  appeared  to  be  a  wart  there  was  not  a 
wart.  It  was  not  there  when  he  was  shocked. 
It  came  tbere  afterwards,  when  it  healed  up. 

William  J.  Cody  testified:  **Was  working 
there  on  the  8th  day  of  July,  1898,  the  day  on 
which  Sam  McLaughlin  was  hurt    That  he 
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was  standing  on  tne  first  window,  inside   of 
same,  stirring  some  paint    The  work  of  paint- 
ing the  building  was  finished  with  the  excep- 
tion of  a  little  space  below  the  second  windovr 
sill,  and  one  of  the  ears  of  the  iron  box  on  the 
side  of  the  house  between  the  first  and  second 
windows.    That  McLaughlin  got  his  brush  full 
of  paint,  and  was  going  out  to  paint  this  ear; 
and,  while  I  was  at  the  first  window,  he  started 
to  get  out  of  the  second  window,  with    bi» 
brush  in  his  right  hand.     Had  nothing  left  in 
his  left  He  had  hardly  gotten  into  the  window 
opening:  when  I  heard  a  groan,  followed  im- 
mediately by  a  second  one,  and  I  then  leaned 
out  of  the  window,  and  looked  in  the  direct iod* 
of  the  groans,  and  saw  McLaughlin  have  hold 
of  the  electric  wire  between  this  iron  box  and 
a  bracket  right  on  the  joint  of  the  wire.     I 
quickly  ran  to  the  second  window,  put  my 
arm  between  him  and  the  north  side  of  the 
window  out  around  his  body,  then  reached  out 
over  bis  head,  and  took  hold  of  the  wrist  of  bi» 
left  hand,  and  jerked  it  loose  from  the  wire,. 
and  lifted  bim  into  the  building,  and  laid  him 
down  on  the  floor.    About  tbat  time  Asa  Carr 
came  into  the  room,  and  then  Mr.  Green,   of 
the  hotel.    We  all  rubbed  him,  walked  him, 
and  slapped  him  for  fully  twenty  mioutes  be- 
fore he  was  revived.    At  the  time  I  pulled  ht» 
hand  loose  from  the  wire,   I  received  a  shock 
myself,    but   not  enough  to  hurt  me.     Mo- 
Laughlin,when  I  reached  him,  was  doubled  up 
partly  on  tbe  window  sill,  and  one  leg  out  oa 
the  iron  cornice  below  the  window.    He  suff- 
ered a  great  deal;  was  unconscious  for  f uUy 
twenty  minutes.    Examined  the  joint  he  had 
hold  of  immediately  after  we  had  got  him  to 
himself.    Found  the  joint  very  loose  and  rot- 
ten.   One  end  of  the  stuff  used  in  wrapping  it 
was  hanging  down  about  2  inches.    The  wirea 
all  seemed  to  be  covered  with  insulation.    The 
place  McLaughlin  had  hold  of  this  wire  waa 
very  near  the  north  edge  of  the  north  side  of 
tbe  second  window.    The  bracket  to  which  it 
was  fastened  was  within  6  inches  of  the  edge 
of  the  window.    Tbese  windows  were  about  3 
feet  apart.    The  sills  were  of  wood  and  stone. 
The  stone  was  5  inches  wide  and  thick,  and 
rested  on  an  iron  cornice,  running  above  tbe 
storerooms  on  the  first  floor.    This  iron  box  or 
converter  was  placed  against  the  wall  between 
the  first  and  second  windows  in  the  middle,  and 
about  a  foot  above  tbe  iron  cornice.    This  wire 
entered  at  the  top  of  tbe  box  at  the  side.    The 
wires  come  from  across  the  street,  from  the 
west  side,  and  run  over  to  these  brackets,  and 
then  down  to  the   box.,   Whenever   we  had 
painted  to  the  top  down  to  these  wires,  we 
pulled  the  staging  up  out  of  the  war,  and 
stood  on  this  iron  cornice,  and  painted  from 
tbere.    The  cornice  is  19  inches  wide.    Had 
worked    around  tbe  very  same  wire  several 
times.     Had  experienced  no  shock,  nor  did  he 
notice  anything  wrong    with  the  wire.     All 
seemed  insulat^.    Did  not  remember  seeing 
Squire  Green  around  there.    Did  not  hear  him 
or  anyone  else  warn  McLaughlin  to  beware  of 
the  wires.    Nothing  was  said  about  the  wire» 
being  dangerous."    Other  witnesses  testified 
as  to  the  injurv. 

John  F.  Bunscomb  testified  as  follows: 
"John  F.  Bunscomb  testified  that  be  is  an 
electrician.    Have  run  similar  plants  to  that  of 
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defeodant  Knows  the  defendant's  plant  well, 
and  its  power.  Formerly  an  employee,  when 
the  defendant  was  on  Third  street,  several 
yearsago.  Electric  wires  are  always  insulated; 
that  is,  covered  with  a  material  that  is  a  noncon- 
ductor. This  is  done  lo  prevent  a  waste  of 
power,  and  for  safety.  There  are  different 
fijades  of  insalation.  The  insulation  is  put  on 
at  the  factory.  Whenever  it  is  desired  to  join 
two  ends  of  different  wires,  the  ends  are 
scraped  of  all  insulation.  The  clean  ends  are 
then  twisted  around  each  other  closely,  in  or- 
der to  make  close  connection.  After,  the  joint 
is  then  soldered  together.  This  makea  a  per- 
fect connection.  Then,  to  protect  this  joint,  it 
is  wrapped  usually  with  a  rubber  tape  about 
an  inch  wide,  putting  on  five  layers,  which  is 
considered  by  the  underwriters  as  a  sufficient 
insulation.  This  rubber  tape  adheres  to  itself. 
and,  if  pressed  and  wrapped  on  tightly,  it  will 
not  come  off  easily.  This  ia  the  method  of 
wrapping  joints  in  high  tension  wires,  which 
is  the  character  of  defendant's  electric  wires. 
These  joints,  as  well  as  the  reerular  insulation 
on  the  wires,  is  apt  to  ro^-  and  wear  off.  The 
action  of  weather  has  something  to  do  with 
this.  The  rubber  will  rot  in  time,  and,  in  case 
a  layer  or  two  is  thus  rotten,  it  will  more  easily 
catch  moisture,  which  renders  the  joint  dan- 
gerous. All  wires  are  more  or  less  dangerous 
when  wet,  as  in  raining  weather;  and  if,  in 
such  case,  a  good  ground  was  had,  I  would  not 
risk  any  of  them.  Iron  cornice  as  usunlly 
used  above  stone  buildings  forms  an  excellent 
conductor,  and  standing  on  it,  and  holding  a 
wire  charged  with  electricity  of  high  tension, 
even  though  insulated  and  in  dry  weather,  ia 
risky;  also,  most  certainty  so,  in  bad  weather. 
Stone  is  not  a  good  conductor  as  iron  in  wet 
weather.  Using  it  instead  of  iron,  I  would  not 
risk  it.  There  is  absolutely  no  perfect  insula- 
tion except  at  a  ^reat  cost,  which  |>revents  it 
being  used  extensively.  All  insulation  is  af- 
fected by  the  changes  in  the  weather.  Rub- 
ber, for  instance,  gets  wet,  and  then  it  is  dried 
by  the  sun.  This  soon  wears  it  out.  If  a 
joint  has  on  it  less  than  five  layers  of  wrapping, 
it  is  just  as  much  or  more  apt  to  be  dangerous. 
The  smallest  pinhole  is  sufficient  to  let  tbeelec- 
tricty  of  these  high-tension  wires  escape  in 
force  enough  to  be  fatal.  If  a  joint  is  wrapped 
loosely,  it  will  catch  the  rain  and  moisture,  and 
rot  sooner  than  if  wrapped  tightly  and  evenly. 
A  joint  with  an  end  of  the  wrapping  hanging 
down  a  couple  of  inches  would  be  considered 
dangerous.  The  iron  box  referred  to  is  a  con- 
verter. It  reduces  the  force  of  the  current. 
The  wires  entering  the  converter  are  called  the 
'primary  wires,'  and  those  leaving  the  box  the 
'secondary  wires,'  which  are  not  dangerous  be- 
cause they  carry  a  light  current;  otherwise,  if 
a  heavy  current,  it  would  bum  out  the  lamps. 
The  full  power  or  volt  of  the  plant  is  used  on 
those  arc  lights  we  see  on  the  streets,  and  only 
a  small  part  is  used  for  Hghts  inside  the  stores 
and  residences.  Have  seen  men  apparently 
receive  two  thousand  volts  of  electricity  with- 
out serious  results.  The  amount  taken,  though, 
is  mostly  guesswork.  So  many  conditions  en- 
ter into  the  estimation  of  the  amount  actually 
received.  Some  men  seem  to  be  able  to  stand 
more  than  others.    Would  not  tempt  even  the 
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best  of  insulation  if  I  was  standing  on  a  good 
conductor,  especially  in  wet  weather." 

At  the  conclusion  of  plaintiff's  testimony, 
the  defendant  asked  the  court  to  instruct  the- 
jury  to  find  for  defendant,  which  motion  waa 
overruled  by  the  court.  The  testimony  of  de- 
fendant conduced  to  show  that  the  defendant 
had  used  reasonable  care,  and  that  plaintiff  wa» 
not  severely  injured.  It  also  contends  that 
plaintiff  was  guilty  of  contributory  negligence. 

The  following  are  the  instructions  offered  by^ 
plaintiff,  and  refused  by  the  court:    "No.  1. 
The  court  instructs  the  jury  that  it  is  the  duty- 
of  the  defendant,  the  Louisville  Electric  Light 
CompHny,  to  so  insulate  or  protect  its  wires  as 
to  make  them  free  from  danger  to  those  who 
may  be  brought  in  contact  with  them;  and  if 
they  shall  believe  from  the  evidence  that  the 
said  company  failed  to  so  insulate  or  protect 
the  wire  with  which  S.  T.  McLaughlin  came- 
in  contact,  and  that  his  injuries  were  caused 
by  the  reason  of  such  failure,  tht;n  the  law  is- 
for  the  plaintiff,  and  they  shall  so  find,  unlesa 
they  shall  further  believe  from  the  evidence 
that  the  said  8.  T.  McLaughlin,  by  his  own 
negligence,  contributed  to  cause  his  injuries, 
and  that  he  would  not  have  been  injured  but 
for  his  contributory  negligence,  if  any  there 
was.     No.  2.  If  the  jury  shall  believe  from  the 
evidence  that  S.  T.  McLaughlin  came  in  con- 
tact with  said  wire  while  in  the  act  of  climb- 
ing out  of  said  window,  and  that  the  said  wire 
was  not  so  insulated  or  protected  as  to  be  f  reo 
from  danger  to  him,  and  that  his  injuries  were- 
caused  thereby,   they  ought  not  to  find  him 
guilty  of  contributory  negligence,  unless,  in  so 
doing,  he  failed  to  exercise  that  degree  of  care 
which  ordinarily  careful  and  prudent  persons^ 
usually  exercise  under  the  same  or  similar  cir- 
cumstances.   No.  8.    That  the  injury  to  t he- 
plain  tiff  is  conclusive  proof  of  the  defective 
insulation  of  the  said  wire,  and  of  negligence- 
of   the   defendant."    "No.  6.    Contributory 
negligence  means  the  failure  to  observe  that 
degree  of  care  which  ordinnrily  careful  and 
prudent  persons  usually    observe  under  the- 
same  or  similar  circumstances  to  protect  them- 
selves from  injury,  and,  by  reason  of  such- 
failure,  helped  to  cause  or  bring  about  the  in- 
jury complained  of."    "No.  8.  That  if  they 
believe  from  the  evidence  that  the  said  wire- 
had  all  the  appearances  of  having  been  prop- 
erly insulated  at  the  time  the  plaintiff  received 
his  injuries,  that  this  was  then  an  invitation  or 
inducement  to  plaintiff  to  risk  the  consequen- 
ces of  contact  with  same,  in  the  performance- 
of   his  work  in  painting  the  house  to  which 
said  wire  was  attached.    No.  9.  That,  if  tbe- 
jury  believe  from^tbe  evidence  that  the  plain- 
tiff was  not  cautioned  especiallv  as  to  the  dan- 
gerous condition  of  said  wire  before  the  acci- 
dent occurred,  then  they  are  not  to  find  him 
guilty  of  contributory   negligence."    The  in- 
structions given  are  as  follows:    ^'No.  1.  The 
court  instructs  the  jury  that  it  was  the  duty  ot 
the  defendant,  the  Louisville  Electric   Light 
Company,  to  so  insulate  or  protect  its  wires  at 

{)laces  where  they  may  be  dangerous  to  humaiv 
ife,  as  to  make  them  reasonably  free  from  dan- 
ger to  persons  who  may  come  in  contact  witb 
them;  and  if  they  shall  believe  from  the  evi- 
dence that  the  wire  with  which  the  plaintiff 
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came  in  contact  was  not  ingulated  or  protected 
at  tbe  point  where  be  caught  it,  and  that  be  re* 
•ceived  tbe  injuries  of  which  he  complained  be- 
•cause  thereof,  then  the  law  is  for  the  plaintiff, 
«Qd  they  shall  so  find,  unless  they  shall  further 
belieye  from  the  evidence  that  he  contributed 
to  cause  his  injuiy  by  his  own  negligence,  and 
that  he  would  not  have  been  injured  but  for 
his  contributory  negligence,  if  any  there  was. 
No.  S.  But  unless  they  shall  believe  from  tbe 
•evidence  that  the  defendant's  wire  at  that  point 
mentioned  in  instruction  No.  1  was  not  so  in- 
«n]ated  or  protected  as  to  make  it  reasonably 
free  from  danger,  and  that  the  plaintiff  was 
injured  thereby,  the  law  is  for  the  defendant, 
and  they  should  find.  No.  8.  Or  if  they 
«hall  believe  from  the  evidence  thai  the 
plaintiff  was  negligent,  and  thereby  con- 
tributed to  cause  the  injury  of  which  he  com- 
plained, and  that  he  would  not  have  been  in- 
jured but  for  his  contributory  negligence,  if 
■any  there  was,  then  the  law  is  for  the  defend- 
ant, and  they  should  so  find.  No.  4.  If  the 
^ury  find  for  the  plaintiff,  they  should  award 
tim  such  a  sum  in  damages  as  they  may  be- 
lieve from  the  evidence  would  fairly  compen- 
aate  him  for  the  mental  and  physical  sufferings 
•endured  by  him  by  reason  of  his  injuries,  and 
for  loss  of  time  and  capacity  to  ^arn  money  at 
his  trade  and  occupation.  If  they  shall  find 
from  the  evidence  that  the  injuries  of  8.  T. 
McLaughlin  were  ciiused  by  the  negligence  of 
•defendant,  and  shall  further  believe  from  tbe 
•evidence  that  the  negligence,  if  an^  there  was, 
was  gross,  then  they  may,  in  their  discretion, 
«wara  him  such  a  further  or  additional  sum  as 
punitive  damages  as  they  may  deem  ri^ht  and 
proper,  under  the  evidence  and  these  mstruc- 
tions,  not  exceeding  in  all  the  sum  claimed  in  the 
petition.  Gross  negligecce  means  the  absence 
-of  slight  care.  No.  5.  Ordinary  care  means 
that  degree  of  care  which  ordinarily  careful 
and  prudent  persons  usually  observe  under  the 
same  or  similar  circumstances.  Negligence 
means  the  failure  to  observe  ordinary  care. 
No.  6.  Contributory  negligence  means  the 
failure  to  observe  that  degree  of  care  which 
<)rdinarily  careful  and  prudent  persons  usually 
observe  under  tbe  same  or  similar  drcum- 
«tance8  to  protect  themselves  from  barm,  and, 
by  reason  of  such  failure,  helped  or  caused  to 
bring  about  the  injury  complained  of."  To 
the  giving  of  instructions  Nos.  1  and  2,  the 
plaintiff  excepted. 

The  demurrer  to  the  petition  was  properly 
overruled,  as  was  also  the  motion  for  instruc- 
tion to  the  jury  to  find  for  the  defendant.  It 
also  seems  to  us  that  William  Pryott  had  a  dis- 
-qualifying  interest  in  the  ajction,  and  should 
have  been  excused  for  cause.  But  by  far  tbe 
most  important  question  involved  is  the  law 
4ipplicable  to  the  case.  Electricity  is  a  power- 
ful and  subtle  force,  and  its  nature  ana  man- 
ner of  use  not  well  understood  by  tbe  public, 
iror  is  its  presence  easily  ascertained  or  deter- 
mined. Its  use  for  private  gain  is  very  exten- 
sive, and  t)ecoming  more  and  more  so.  The 
•daily  avocation  of  many  thousands,  of  neces 
flity,  brings  them  near  to  tbe  subtle  force,  and 
It  seems  clear  that  the  electric  companies 
ahould  be  held  to  the  use  of  tbe  utmost  care 
to  avoid  injuring  those  whose  business  or 
pleasure  requires  them  to  come  near  such  a 
S4  L.  R.  A. 


death-dealing  force.  In  the  case  of  CiemenU 
V.  Louisiana  Bleetrie  Light  Co.  44  La.  Ann. 
696  et  M^.,  Id  L.  R  A.  48,  the  court  said: 
'*The  deceased,  Clements,  was  lawfully  on  the 
gallery  roof.  He  was  engaged  in  a  service 
that  necessarily  required  him  to  run  the  risk  of 
oeming  in  contact  with  defendant's  wires, 
either  by  stepping  over  them  or  going  under 
them,  it  is  probable  that  the  latter  mode  was 
the  most  convenient,  and  there  is  no  evidence 
that,  in  so  doing,  he  incurred  anv  greater  risk. 
The  wires  were  visible,  and  to  all  appearances 
were  safe.  The  great  force  that  was  being 
carried  over  the  wire  gave  no  evidence  of  its 
existence.  There  was  no  means  for  a  man  of 
ordinary  education  to  distinguish  whether  the 
wire  was  dead  or  alive.  It  had  all  the  Appear- 
ance of  having  been  properly  insulated.  From 
this  fact  there  was  an  invitation  or  inducement 
held  out  to  Clements  to  risk  tbe  cooaequences 
of  contact.  He  had  a  right  to  believe  they 
were  safe,  and  that  the  company  had  complied 
with  its  duties  specified  by  law.    He  was  xt- 

?[uired  to  look  for  patent,  and  not  latent,  de- 
ects.     Had  he  known  of  the  defective  insnla- 
tion,  and  put  himself  in  contact  with  the  wire, 
he  would  have  assumed  the  risk.    The  defect 
was  hidden,  and  the  insulation  wrapping  was 
deceptive.    It  is  certain,  bad  it  been  properly 
wrapped,   Clements    would    not    have   been 
killea.     His  death  is  conclusive  proof  of  the 
defect  of  the  insulation  and  the  negligence  of 
defendant.     He  exercised  reasonable    care  la 
going  under  the  wire  in  the  performance  of  his 
duty,  as  he  had  a  right  to  believe,  from  ezier- 
nal  ap|iearances,  that  the  wire  was  safe.    ISs 
action  was  such  as  not  to  tend  to  expoee  him- 
self directly  to  the  danger  which  resulted  in 
the  injury.    In  fact  there  was  no  apparent  dan- 
ger. ...  It  cannot  be  said  that,  when  Clem- 
ents went  on  the  roof  to  repair  it,  he  went  into 
the  presence  of  known  danger,  and  assumed 
tbe  hazards  of  the  employment.    The  employ- 
ment was  not  dangerous.    The  wires,  if  prop- 
erly insulated,  as  above  stated,  would  have 
been  harmless.    It  was  only  a  remote  danger, 
which  he  had  to  risk,  and  this  depending  upon 
the  fact  whether  or  not  the  defendant  company 
had  done  its  duty  as  specified  by  law.    Tue 
external  appearances,  the  only  indication  of 
performed  dutv  to  which  Clements'  attention 
could  be  fixed,  were  guaranties  that  the  de- 
fendant company  had  done  its  duty.    These 
appearances  assured  him  that  in  the  perform- 
ance of  his  work  in  sweeping  the  roof,  it  was 
not  dangerous  for  him  to  risk  going  over  or 
under  the  wire.    Bomar  v.  Louitiana  NorOi  d 
Houth  H.  Co,  42  La.  Ann.  088.    Even  in  tbe 
presence  of  a  known  danger,  to  constitute  cod- 
tributory  negligence  it  must  be  shown  that 
the  plaintiff  voluntarily  and  unnecessarily  ex- 
posed himself  to  it.  unless  it  is  of  that  charac- 
ter that  the  plaintiff  must  assume  the  risk  from 
the  very  nature  of  the  danger  to  which  be  ii 
exposed.    From  the  appearances  of  the  wire, 
its  wrappings  with   insulated    tape,  and  tbe 
known  duty  of  the  defendant  to  protect  tbe  in* 
sulation  at  this  particular  splice  or  joint,  Clem- 
ents had  no  reason  to  anticipate  danger  except 
from    the   fault   of  the  defendant  company. 
This  fault  was  the  cause  of  his  death,  and  bii 
act  in  passing  under  or  over  the  wires  wu  too 
remote  to  give  it  the  character  of  oonuihtttoiy 
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negligence.*'  The  case  of  Haynetr,  Baleig7i\ 
<^as  Co.  lU  N.  C.  211,  26  L.  R.  A.  810,  was 
-an  action  to  recover  for  death  caused  by  a  boy 
taking  bold  of  a  live  broken  wire  that  was  in 
the  street.  We  quote  from  the  decision  of  the 
court  as  follows:  *'It  is  due  to  the  citizen  that 
electric  companies  that  are  permitted  to  use  for 
their  own  purposes  the  streets  of  a  city  or  town 
shall  be  required  to  exercise  the  utmost  dejrree 
of  care  in  the  construction,  iDspection,  and  re- 
pair of  their  wires  and  poles,  to  the  end  that 
travelers  along  the  highway  may  not  be  in- 
jured by  their  appliances.  The  danger  is 
great,  and  care  and  watchfulness  must  be  com- 
mensurate to  it  Passengers  on  railroad  trains 
have  a  right  to  expect  and  require  the- exercise 
by  the  carrier  of  the  utmost  care,  so  far  as  hu- 
man skill  and  foresight  can  go,  for  the  reason 
that  a  neglect  of  duty  in  such  case  is  likely  to 
result  in  great  bodily  barm,  and  sometimes 
death  to  those  who  are  compelled  to  use  that 
means  of  conveyance,  *as  the  result  of  the 
least  negligence  may  be  of  so  fatal  a  nature  the 
-duty  of  vigilance  on  the  part  of  the  carrier  re- 
<|aires  the  exercise  of  that  amount  of  care  and 
skill  in  order  to  prevent  accidents.'  Ray, 
Negligence  of  Imposed  Duties,  p.  58.  All  the 
reasons  that  support  the  rigid  enforcement  of 
this  rigid  rule  against  the  carrier  of  passengers 
by  steam  apply  with  double  force  to  those  who 
•are  allowed  to  place  above  the  streets  of  a  city 
wires  charged  with  a  deadly  current  of  elec- 
tricity, or  liable  to  become  so  charged.  The 
requirement  does  not  carry  with  ii  too  heavy  a 
burden.  Human  skill  can  easilv  place  wires 
and  poles  so  that  they  will  not  fall  or  break, 
unless  subjected  to  some  strain  that  could  not 
be  anticipated;  and  it  can  as  readily  prevent 
the  possibility  under  ordioary  circumstances 
•of  the  contact  of  wires  that  should  not  be  al- 
io wed  to  touch  one  another." 

The  evidence  in  this  case  conduces  to  show  i 


that  appellant  was  at  work  at  his  regular 
trade,  aod  was  where  he  had  a  right  to  be,  and 
the  joint  of  the  wire,  being  apparently  insa- 
lated,  was  to  some  extent,  at  least,  a  guaranty 
that  there  was  no  danger;  but,  independent  of 
that  fact,  the  situation  of  appellant,  his  work 
in  hand,  and  the  proximity  of  the  wire,  were 
such  that  he  might  without  negligence  have 
thoughtlessly  taken  hold  of  the  wire,  because 
he  seemed  to  need  support;  and,  besides,  it 
was  hardly  to  be  expected  that  the  current  was 
on  the  wire  at  about  noon,  the  wire  belneused 
wholly  to  supply  incandescent  lights  or  lamps. 
It  seems  clear  to  us  that  appellee  should  have 
been  required  to  have  had  perfect  protection 
on  its  wires  at  the  point  and  place  where  ap- 
pellant was  injured.  The  fact  that  it  was  very 
expensive  or  inconvenient  is  no  excuse  for  such 
failure.  Very  great  care  might  be  sufficient  as 
to  the  wires  at  points  remote  from  public  pass- 
ways,  build! nes,  or  places  where  persons  need 
not  go  for  work  or  business;  but  the  rule  should 
be  different  aa  to  pointa  where  people  have  the 
right  to  go  for  work,  business,  or  pleasure.  At 
the  latter  points  or  places  the  insulation  or  pro- 
tection should  be  made  perfect,  and  the  utmost 
care  used  to  keep  it  so.  Instructions  ISTos.  I, 
2,  8,  5,  and  8,  asked  by  appellant,  should  have 
been  given.  The  others  refused  were  not  im- 
portant, and  tended  to  draw  attention  to  par- 
ticular facts  or  evidence.  Such  instructions 
are  not  favored  in  law.  It  results  from  the 
foregoing  views  that  the  court  erred  in  giving 
instructions  Kos.  1  and  2,  marked  as  given. 
The  other  instructions  given  by  the  court  were 
not  excepted  to;  hence  need  not  be  discussed. 
For  the  errors  indicated,  (he  judgment  below 
is  retereed,  and  cause  remanded,  with  direc- 
tions to  set  aside  the  verdict  and  judgment, 
and  for  a  new  trial  upon  principles  consistent 
with  this  opinion. 


WASHINGTON  SUPREME  COURT. 


Thomas  LANCET  et  dL,  Apple., 

KING  COUNTY  et  al„  Rcepte. 

05  Wash,  a.) 

!•  ProTlaions  eonceming^  the  condem* 
luttlon  and  disposal  of  land  by  couoties  in 
relation  to  public  Improvements  undertaken  by 
the  state  or  the  United  Slates  are  dufflciently  cov- 
ered by  a  title  **An  Act  to  Grunt  to  and  Prej>cribe 
Powers  of  Ck>untle8  Relative  to  Public  Works 
Undertaken  or  Proposed  by  the  State  or  the 
United  States.** 

IB*  A  prohibition  of  eonnty  aid  to  any  indi- 
vidual, association,  company,  or  corporatloo  does 
not  apply  to  such  aid  to  the  state  or  United  States. 

8*  A  prohibition  a^painst  county  indebt- 
ednoM  for  any  other  than  strictly  county  pur- 


poses will  not  prevent  Indebtedness  for  a  pubHa 
canal  throug'h  the  county  to  connect  twolarga 
public  waterways,  with  the  ocean. 

4.   That  title  to  a  public  improToment 
when  it  is  completed  Is  to  be  conveyed 

to  the  United  States  wIU  not  prevent  the  state 
from  exercising  Its  power  of  eminent  domain  to 
acquire  the  necessary  land  upon  which  to  con- 
struct iu 

(June  16,  ISOQD 

APPEAL  by  plaintiflfs  from  a  Judgment  of 
the  Superior  Court  for  Kini;  County  in 
favor  of  defendants  in  a  proceeding  to  enjoin 
defendants  from  making  a  certain  public  im- 
provement under  an  act  of  the  legislature. 
Affirtned. 
The  facts  are  stated  in  the  opinion. 


KOTS.— As  to  what  will  constitute  a  public  pur- 1  As  to  the  right  of  a  foreign  corporation  to  taka 
posp  for  which  public  money  may  be  used,  see  iu>ie  property  by  emment  domain,  seenote  to  Lancaster 
to  Daggett  V.  Ck>lgan  (CSal.)  U  L.  R.  A.  474.  I  v.  Amsterdam  Improv.  Co.  (W.  Y.)  24  L.  H.  A. 
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Washikgtok  Sufbbms  Court. 


.Jtoi^ 


Mr,  C.  W.  Turner,  for  appellants: 

No  bill  shall  embrace  more  tbaD  oDesabJect, 
and  that  shall  be  expresf^ed  in  the  title. 

Const  art.  1,  §  19.    This  is  mandatory. 

The  act  of  the  lepslature  in  question  violates 
this  provision  of  the  Constitution,  because  it 
embraces  more  than  one  subject  and  not  one 
of  the  real  subjects  of  it  is  expressed  in  the 
title. 

HW/ V.  TityloT,  98  Ala.  254;  StaU,  StandUih, 
T.  Namland,  8N.  D.  427;  QuiTinv.  Cumberland 
County,  162  Pa.  55;  Staie,  Ives,  ▼.  Kansas  City, 
60  Kan.  508;  Grand  Bapids  v.  Burlingame,  93 
Mich.  469;  Davies  ▼.  Saginaw  County  Supers. 
89  Mich.  295;  Montgomery  y.  State,  88  Ala. 
141;  People,  Longenecker,  y.  kelson,  183  ilJ. 
565;  State  v.  Brown,  79  Ga.  824;  Astor  ▼. 
Arcade  R.  Co,  118  N.  Y.  98,  2  L.  R.  A.  789; 
People,  Seeley,  y.  HaJl,  8  Colo.  485;  Henderson 
T.  London  d  L,  Ins,  Co.  135  Ind.  23,  20  L.  R. 
A.  8-27;  Thomas  v.  Wabash,  St.  L.  d  P,  iJ.  Co. 
40  Fed.  Rep.  126,  7  L.  R.  A.  145;  Datis  v. 
State,  61  Am.  Dec.  881,  and  note  and  cases 
cited  therein  at  pp.  842-346;  People  v.  Parks, 
58  Cal.  624;  Ryerson  ▼.  Utley,  16  Mich.  269; 
Cooley,  Const.  Lim,  4th  ed.  pp.  147-151. 

The  statute  under  consideration  provides 
that  the  expenses  to  be  incurred  in  acquiring 
the  property,  etc.,  mentioned  therein  for  the 
United  States,  shall  be  defrayed  through  the 
taxing  power  of  the  state,  and  that  therefore 
such  power  shall  be  exercised  by  one  sovereign 
for  the  benefit  of  another,  at  the  sole  cost  of 
the  taxpayers  of  one  county.  This  is  not  the 
*' public  purpose"  for  which  the  state  can  lay 
taxes. 

Cooley,  Taxn.  2d  ed.  pp.  4, 55,  108-110. 113, 
140-142.and  note,  143-145, 6y8.  et  seq.;  1  Desly, 
Taxn.  pp.  14.  17.  25,  26  (embracing  tl§  8.  9); 
Taxation  and  Eminent  Domain  Distinguished , 
Id.  §2;  Restriction  on  Legislative  Power,  Id. 
p.  272;  Purpose  must  be  Local,  Id.  pp.  274. 
283-2b7. 

The  statute  objected  to  authorizes  the  exer- 
cise of  the  state's  eminent  domain  for  the  use 
and  benefit  of  the  United  States,  which  is  be- 
yond the  power  of  any  state  to  do. 

People,  Twombley,  v.  Humphrey,  23  Mich. 
471.  9  Am.  Rep.  94;  Kohl  v.  UniUd  States,  91 
D.  S.  367,  23  L.  ed.  449;  New  Orleans  v.  United 
States,  35  U.  S.  10  Pet.  723,  9  L.  ed.  597:  Dickey 
y.  Maysxille,  W.  P.  cfe  L.  Tump,  Road  Co. 
7  Dana,  113;  MCuUoch  v.  Maryland,  17  U.  S. 
4  Wheat.  429,  4  L.  ed.  607;  Darlinyton  v. 
United  States,  82  Pa.  382,  22  Am.  Rep.  766. 

Messrs,  A.  W.  Hastie,  R.  S.  Greene* 
and  Thomas  Burke»  for  respondents: 

The  judiciary  will  not  interfere  to  avoid  legis- 
lative action  except  in  cases  where  the  viola- 
tion of  constitutional  inhibitions  is  most  clear. 

Sutherland,  Slat  Consir.  §  92;  Montclair 
Twp,  V.  Ramsdell,  107  U.  S.  155. 27  L.  ed.  433; 
State,  McCarty,  v.  Montgomery  County  Comrs. 
26  Ind.  522;  Piople,  Roc/iester,  v,  Briggs,  50  N. 
T.  553. 

The  Constitution  does  not  prescribe  the 
terms  in  which  the  subject  of  a  bill  shall  be  set 
out  in  its  title.  It  will  be  suflScient  if  the  sub- 
ject of  the  act  is  so  expressed  in  the  title  as  to 
indicate  to  all  what  that  subject  is,  or  to  call 
attention  thereto. 

Allegheny  County  Homers  Case,  77  Pa.  77; 
Johnson  Y.  People,  88  HI.  436;  Sun  MuU  Ins. 
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Co.  r.  New  York,  8  N.  Y.  252;  Manioh  v. 
Humes,  8  Wash.  276;  lUinois  v.  IlUntna  C.  R. 
Co.  83  Fed.  Rep.  766;  1  Dili.  Mun.  Corp.  4tb' 
ed.  g  51. 

The  provisions  of  the  act.  as  described  in  it» 
different  sections,  are  not  incongruous,  but.  oa 
the  contrary,  have  an  intimate  connection  and 
relation  to  each  other. 

State,  Weir,  ▼.  Davis  County  Judge,  2  lowt, 
280;  Clinton  Twp.  ▼.  Diaper,  14  Ind.  295; 
WiiJimier  v.  State,  Dickey,  97  Ind.  160;  Brot- 
ster  v.  Syracuse,  19  N.  Y.  116;  Woodson  t. 
Murdoch,  89  U.  S.  22  Wall.  351.  22  L.  ed.  716; 
San  Antonio  v.  Mehaffy,  96  U.  S.  316. 24L.  ed. 
817;  Montclair  Twp.  v.  Ramsdell,  107  U.  S.  U7, 
27  L.  ed.  431;  Otoe  County  v.  Baldwin,  111  C. 
S.  1,  28  L.  ed.  831;  Mahomet  v.  QuackepbuiK, 
117  U.  8.  508,  29  L.  ed.  982;  Carter  County  i, 
8inton,l20  U.  S.  617, 80  L.  ed.  701;  Peoj^,  Bad- 
ger, V.  Loewenthal,  98  HI.  191;  BlaAe  v.  People, 
109  111.  504;  Mtxv.  lUinois  C.  R  Co.  116  ni.  502; 
Phillips  V.  Covington  d  C.  Bridge  Co.  2  Mel. 
(Ev.)  219;  State  v.  Bank  of  Missouri,  4o  Mo. 
528;  Morford  v.  Unger,  8  Iowa,  82;  Whiting  v. 
Mount  Pleasant,  11  Iowa,  482;  Heed  v.  i-Vtti, 
12  Ind.  641;  Sutherland.  Stat.  Constr.  §  8i; 
Sedgw.  Stat.  &  Const.  L.  2d  ed.  p.  520.  note; 
Teller  V.  Seattle,  1  Wash,  308;  Gawh  v.  Dmrn. 
1  Wash.  290;  State  v.  Spokane  FalU,2  Wash. 
40;  Marston  v.  Humes,  3  Wash.  267;  .Va/iV 
V.  Crummey,  5  Wash.  222;  Seyn»our  v.  Taetnua, 
6  Wash.  138;  McMaster  v.  Advance  Viretkr 
Co.  10  Wash.  147. 

The  proposed  improvement  is  a  public  in- 
provemeiii ;  and.  being  such,  is  a  public  pur- 
pose for  which  debt  can  be  incurred  or  taxe» 
levied  either  by  the  state  or  one  of  its  munic- 
ipal subdivisions. 

Cooley,  Taxn.  2d  ed.  180-182;  1  Dill.  Mua. 
Corp.  4lh  ed.  |§  158,  158.  608;  Sedgw.  Stat 
4&    Const.  L.   2d  ed.   429,  note;    Burrousus, 
Taxn.  §^  15.  25;  Thomas  v.  Leland,  24  Wend. 
65;  PhiladelplUa  v.  Field,  58  Pa.  320;  />V/<*  * 
V.  Albany,  24  Barb  248;  Clarke  v.  RochrsUr, 
Id.  446;    People,  Doty,  v.  Henshaw,  61  BHrb. 
409;  Learenworth  County   Comrs.  v.  Miihr.  7 
Kan.  479,  12  Am.  Rep.  426;  Pattimn  v.  Yu^t 
County  Supers,  18  Cal.  179;  Stockton  dt  V.  R. 
Co.  V.  Stockton,  41  Cal.  147:   Steuiort  v.  /Wt 
County  Supers.  30  Iowa.  9;  Bonnificld  v.  Ind- 
well,  32  Iowa,  149;  TJiompson  v.  Lee  Covut^. 
70  U.  S.  3  Wall.  827,  18  L.  ed.  177;  Knox  ComA^ 
ComrM,  V.  Aspinwall,  62  U.  S.  21  How.  539. !« 
L.  ed.  208;  Amey  v.  Allegheny  City,  65  U  S. 
24  How.   364,   16  L.  ed.  614:  Oelpckev.  Du- 
buque, 68  U.   S.   1   Wall.   175.  17  L.  ed.  52'»; 
Mercer  County  v.  Hackett,  68  U.  S.  1  Wall.^3. 
17  L.  ed.  54S:  Myer  v.  Muscatine,  68  U.  S.  1 
Wall.  384,  17  L.  ed.  564;  Chicago,  B.  <!^  Q.  P^ 
Co.  ▼.  Otoe  County,  88  U.  S.  16  Wall.  674,  ?! 
L.   ed.   380;   Butler  v.  Dunham,  27  111.  474: 
Northern  P.  B.  Co.  v.  Roberts.  42  Feii.  Rep. 
734;  RoberU  v.  Northern  P.  R.  Co.  \^  U.  J^- 
1.  89  L.  ed.  873;  SharpUss  v.  Philodclphia/li 
Pa.  171,  59  Am.  Dec.  759;  Walker  v.  Cirwin- 
nati,  21  Ohio  St.  14.  8  Am.  Rep.  24:  1  Iki^h 
Taxn.  ^§  8,  59;  Stockton  v.  PoweU,  29  Fia.  U 
15  L.  R.  A.  42. 

The  canal  in  this  instance  is  a  couoiy  pur- 
pose. 

Goddin  ▼.  Crump,  8  Lpi^li,  120:  Taybr  r. 
Newberne  Comrs.  2  Jones,  Eq.  141, 64  Am.  I>c, 
566;  Nic/iol  v.  Nas/iville,  9  Humph.  C52;  Uai' 
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krouck  y.  MUwaukee,  18  Wis.  42,  80  Am.  Dea 
718;  MobiU  County  v  KimhaU,  103  V.  8.  6W, 
26  L.  ed.  288;  ^rtowWc  I'/'wa^  Go.  ▼.  DarliiW' 
ton,  68  Fed  Rep.  76;  5to<f,  ^«y.  Oen,,Y.  To- 
Udo.  48  Ohio  St.  112,  11  L.  R.  A.  729;  Folsom 
V.  T(?t0n«/m>  Mnetpfiix  {**FoUtom  ▼.  Ninety- 
Six  ")  159  U.  8.  611,  40  L.  ed.  278;  Chicago,  Z>. 
<fe  V:  iJ.  a>.  V.  Smith,  62  111.  268.  14  Am.  Rep. 
99;  Burr  t.  Carbondale^  76  111.  455;  Marks  v. 
Purdue  University,  87  Ind.  155;  Gordon  v. 
Orw«,  47  N.  Y.  608;  Mernek  v.  Amherst,  12 
Allen,  600. 

The  question  of  what  is  a  public  purpose  is 
for  the  legislature  to  determine  in  the  first  in- 
stance. 

Cooley,  Const.  Lim.  5th  ed.  p.  604;  Brod- 
head  V  Milwaukee,  19  Wis.  658,  88  Am.  Dec. 
711;  Speer  v.  Blairsmlle  School  Directors,  50  Pa. 
150;  Schenley  v.  AUeglieny,  26  Pa.  128. 

Admitting,  for  the  present,  the  assumption 
that  the  intent  of  this  act  is  to  provide  that  the 
state  should  vicariously  exercise  its  rtcrht  of 
eminent  domain  in  behalf  of  the  United  States, 
the  weight  of  authority  and  the  better  reason- 
in^r  arc  in  support  of  that  right. 

Gilmer  v.  Lime  Point,  18  Cal  258;  Lewis. 
Em.  Dom.  8 1;  Burt  v.  MerchanUf  Ins,  Co.  106 
Mass.  868.  8  Am.  Rep.  889. 

It  cannot  be  successfully  claimed  that  a'ship 
canal  within  the  borders  of  the  state  is  not  a 
public  use  to  the  people  of  that  state. 

Lewis,  Em.  Dom.  §  170;  Mills,  Em.  Dom. 
§  14;  Cooley,  Const.  Lim.  5th  ed.  659;  Sedfrw. 
Stat.  &  Const.  L.  2d  ed.  446,  note;  Chesa 
peake  df  0,  Canal  Co.  v.  Key,  8  Cranch,  C.  C. 
599;  Willyard  ▼.  Hamilton,  7  Ohio  St.  pt.  2, 
p.  Ill,  80  Am.  Dec.  195. 

Assuming,  then,  that  the  object  to  be  accom- 
plished is  a  public  use,  the  question  of  the  ne- 
cessity of  exercising  the  power  arises.  The 
decision  of  this  question  is  legislative  and  not 
judicial. 

Mississippi  A  Rum  River  Boom  Co.  v.  Pat- 
terson, 9b  U.  8.  406,  25  L.  ed.  207;  Story, 
Const.  Lim.  6th  ed.  653;  Lewis,  Em.  Dom. 
g  238;  Mills;  Em.  Dom.  g  11. 

The  use  being  public  and  its  necessity  de- 
clared, the  agency  by  or  through  which  the 
state  proceeds  to  the  fulfilment  of  the  use  and 
the  accomplishment  of  that  end  lies  in  the 
judgment  of  the  legislature. 

Cooley,  Const.  Lim.  5Jh  ed.  666;  Morris 
Canal  d  Bkg.  Co.  v.  Townsend,  24  Barb.  65«; 
New  York  d  E.  R  Co.  v.  Young,  38  Pa.  175; 
Ahb^'tt  V.  New  York  A  N.  E.  R.  Co.  145  Mass. 
450;  Re  Townsend,  89  N.  Y.  171;  Uarris  v. 
Elliott,  35  U.  S.  10  Pet.  25.  9  L.  ed.  888,  «nd 
cases  cited  below. 

The  state  has  a  general  right  to  condemn 
land  to  public  use;  she  may  select  her  own 
agent  to  accomplish  this  public  end,  she  has 
selected  the  United  States  as  such  agent;  the 
government  is  capable  of  undertaking  the  trust 
and  receiving  title;  this  public  use  is  a  use  to 
the  stale;  neither  the  Constitution  of  the  state 
Dor  that  of  the  United  l^tates  forbids  the  Fed- 
eral government  from  taking  or  the  state  from 
granting  this  right;  and  the  rights  and  intert'sts 
of  the  citizens  are  as  fully  protected  as  if  the 
state  took  the  land  for  her  own  peculiar  pur- 
poses. 

Oilmer  v.  Lime  Point,  18  Cal.  258;  United 
States  V.  Dvmplin  Island,  1  Barb.  24:  Rcddall 
▼.  Bryan,  14  Md.  444,  74  Am.  Dec.  550;  Burt 
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V.  MerchanUf  Ins.  Ch.  106  Mass.  856,  8  Am. 
Rep.  889;  Orr  v.  Quimby,  54  N.  H.  590;  United 
States  y.  Reed,  56  Mo.  565;  Re  United  States, 
96  N.  Y.  227. 

It  is  not  the  intentiou  of  the  act  to  exercise 
the  right  of  the  state  for  the  use  and  benefit  of 
the  United  States. 

Vast  works  of  the  character  indicated  may 
be  beyond  the  present  ability  of  the  county  to 
prosecute,  but  that  should  be  no  good  reason 
for  refusing  to  permit  it  to  receive  aid  from, 
and  so  far  as  it  can  to  extend  help  to,  the  Fed- 
eral government,  when  that  government  moves 
in  a  matter  in  which  the  county  is  so  vitally 
interested. 

Re  United  States,  supra;  Cooley,  Const.  Lim. 
5th  ed.  525;  Gilmer  y.  Lime  Point,  18  Cal.  229: 
Burt  V.  Merchants  Ins.  Co.  106  Mass.  856,  8 
Am.  Rep.  389;  People,  Twomhley^  v.  Humphrey, 
28  Mich.  481,  9  Am.  Rep.  94;  Kohl  v.  United 
States,  91  U.  S.  867,  23  L  ed.  449;  Darlington 
V.  United  States,  82  Pa.  882. 22  Am.  Rep.  766. 

Scott*  J.,  delivered  the]  opinion  of  the 
court: 

This  action  was  brought  to  enjoin  the  re- 
spondents, as  county  officers,  from  proceeding 
under  an  act  of  the  legislature  approved  Feb- 
ruary 12,  1895  (Laws  1895,  p.  8),  entitled  *'An 
Act  to  Grant  to  and  Prescribe  Powers  of  Coun- 
ties Relative  to  Public  Works  Undertaken  or 
Proposed  by  the  State  of  Washington,  or  the 
United  States,  and  Declanng  an  Emergency" 
to  condemn  land  for  a  right  of  way  for  a  ship 
canal  to  connect  lakes  Union  and  Washini^ton, 
in  King  county,  with  the  waters  of  Puget 
sound,  an  undertaking  projected  by  the  gen- 
eral government.  The  constitution  all  ty  of  the 
act  is  attacked  upon  several  grounds,  the  first 
of  which  is  that  it  is  in  violation  of  §  19, 
art  2,  of  the  Constitution,  which  provides  that 
**no  bill  shall  embrace  more  than  one  subject, 
and  that  shall  be  expressed  in  the  tide."  Sim- 
ilar provisions  are  contained  in  the  Constitu- 
tions of  many  of  the  states,  and  there  are  so 
many  cases  bearing  upon  the  proposition  as  to 
prevent  a  consideration  of  them  in  detail.  It 
is  well  setled,  however,  by  the  weight  of  au- 
thority, that  an  act  of  the  legislature  will  not 
be  declared  void  except  in  cases  where  the  vio- 
lation of  this  constitutional  inhibition  is  most 
clear,  and  sound  policy  and  legislative  convcL- 
ience  require  that  this  provision  should  be 
liberally  construed.  The  subject  of  this  act  is 
the  condemnation  and  disposal  of  land  by 
counties  for  a  public  use  in  relation  to  public 
improvements  undertaken  by  the  state  or  the 
United  States;  and,  in  our  opinion,  the  subject- 
matter  of  the  act  Is  fairly  included  within  the 
scope  of  Its  title,  and  there  is  nothing  mislead- 
ing in  the  title.  The  powers  granted  are  not 
itemized  therein,  but  this  is  unnecessary.  The 
title  gives  notice  that  certain  powers  are  granted 
for  the  purposes  mentioned,  and  that  those 
powers  are  prescribed  in  the  act.  There  is  one 
general  subject  embraced  in  the  act,  and  onhr 
one,  and  that  is  expressed  in  the  title  sutn- 
ciently  to  prevent  any  person  from  being  mis- 
led thereby.  The  purpose  of  the  title  is  only 
to  call  attention  to  the  subject-matter  of  the 
act  and  the  act  itself  must  be  looked  to  for. a 
full  description  of  the  powers  conferred. 
Marston  v.  Humes,  8  Wash.  267;  Montclair 
Twp.  y.  Ramsdeil,  107  U.  B.  147,27  L.  ed.  481; 
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State,  McCarty,  ▼.  Montgomery  County  Comn, 
26  Ind.  622;  People.  Boehester,  ▼.  Bridge,  50  N. 
Y.  558:  Allegheny  County  Hom^e  Caee,  Tl 
Pa.  77;  Johnson  v.  People,  88  lU.  481 

Another  objection  is  that  the  act  is  in  conflict 
"With  §  7,  art.  8,  of  the  Constitution,  which 
provides  that  '*no  coanty  .  .  .  shall  hereafter 
give  anv  money  or  property,  or  loan  its  money 
or  credit,  to  or  in  aid  of  any  individual,  asso- 
ciation, company,  or  corporation  except  for  the 
necessary  support  of  the  poor  and  infirm,  or 
become  directly  or  indirectly  the  owner  of  any 
stock  in  or  bonds  of  any  association,  company, 
or  corporation."  It  is  clear  that  neither  the 
state  nor  the  United  States  is  an  * 'individual,  as- 
sociation, company,  or  corporation,'^  within  the 
meaninfirof  this  section,  and  cannot  legitimately 
be  brought  therein  by  any  judicial  construc- 
tion thereof.  Walker  y.  Cincinnati,  21  Ohio 
8t.  14,  8  Am.  Rep.  24. 

It  is  next  insisted  that  the  act  is  obnox- 
ious to  the  provisions  of  $  6,  art.  8,  of  the 
Constitution,  which  prohibits  a  county  from 
incurring  debt  for  any  other  than  strictly 
county  purposes,  it  being  contended  that  the 
tax  to  be  levied  in  the  prosecution  of  said  un- 
dertaking is  not  for  a  county  purpose,  but  that 
it  is  for  a  state  or  Federal  purpose.  But  it  is 
beyond  (question  that  the  proposed  undertaking 
ia  a  public  imorovement.  It  is  entirely  within 
the  limits  of  King  county,  and  is  for  the  pur- 
pose of  connecting  two  laree  public  waterways 
with  the  Pacific  ocean;  and  it  seems  to  us  that 
such  a  canal  can  more  properly  be  consid- 
ered a  public  improvement  thau  a  railway  for 
the  construction  of  which  it  is  well  sei  tied  that 
aid  mav  be  granted  by  a  municipality  when 
authorized  to  do  so  by  the  legislature,  there 
being  no  constitutional  prohibition.  The  word 
"strictly"  lends  little  or  no  additional  meaning 
to  the  provision.  It  could  not  have  been  in- 
tended thereby  to  limit  counties  to  ordinary 
running  expenses,  and  a  canal  may  be  as 
strictly  a  county  purpose  as  a  highway  or  a 
bridge,  etc.  It  is  apparent  that  the  benefits 
Tesufiiog  from  this  particular  improvement 
will  be  largely  local,  notwithstanding  the  fact 
that  it  may  also  be  of  great  general  benefit; 
and  it  results  that  the  purpose  of  the  tax  is 
local  as  well  as  publia  1  Desty,  Taxn.  §$  8, 
59;  Goddin  v.  Crump,  8  Leigh,  120;  Mobife 
CounUj  V.  Kimball,  102  U.  8.  891,  26  L.  ed. 
288;  Folsom  v.  Township  Ninety-Six  {"FoUom 
T.  Ninety  8ijf\  159  U.  8.  611,  40  L.  ed.  278; 
Atlantic  Trust  Go.  v.  Darlington,  68  Fed.  Rep. 
76;  Hatbrouek  v.  MUwaukee,  18  Wis.  42,  80 
Am.  Dec.  718;  Burr  v.  Carbondale,  76  111.  455. 

The  remaining  objection  to  the  act,  and  the 
one  most  strongly  insisted  upon  by  the  appel- 
lants, is  that  the  act  authorizes  the  exercise  of 
the  state's  eminent  domain  for  the  use  and 
benefit  of  the  United  States.  But  this  is  hardlv 
a  fair  statement  of  the  proposition.  While  it 
is  proposed  to  convey  the  right  of  way,  when 
obtained,  to  the  United  States,  the  improve- 
ment is  for  the  use  and  benefit  of  the  general 
public,  and  in  a  much  greater  degree  for  the 
citizens  of  that  locality.  It  is  not  to  be  occu- 
pied and  controlled  by  (rovernment  agents,  like 
a  fort,  but  is  for  everybody's  use  as  a  great 
pu))1ic  highway,  and  the  control  by  the  gen- 
eral government  is  only  to  regulate  that  use  for 
the  general  good,  and  it  matters  little  by  whom 
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this  is  done.    The  essential  character  of  the 
work  as  a  local  public  improvemeot  directly 
connected  with  the  commercial  basiness  of  the 
citizens  of  the  county  cannot  be  taken  away 
from  it,    even  thou<;b  it  has  a  considerable 
value  to  the  general  government  for  Daval  pur- 
poses and  otherwise.    It  is  appareot  that  the 
character  of  the  work  cannot  be  essentially  al- 
tered by  its  ownership  or  control,  and  ii  is  im 
material    whether   the  United  States  or  the 
county  prosecutes  the  enterprise,  or  -whether 
they  00  so  jointly.    Nor  can  it  make  any  dif- 
ference whether  the  power  of  the  state  or  that 
of  the  general  government  is  invoked  to  con- 
demn the  right  of  way.    It  is  conceded  that 
either  the  United  States' or  the  county  could 
singlv  prosecute  the  enterprise,  and,  if  either 
could  do  it,  it  would  require  some  good  reason 
for  holding  that  they  could  not  proceed  jointly. 
The  appellants  contend  that  in  all  cases  wbm 
the  eminent  domain  of  the  state  is  exercised  in 
the  prosecution  of  a  public  impravement,  the 
improvement  when  constructed,  must  remain 
in  the  control  of  the  local  authorities.     If  this 
assertion  were  true,  it  would  afford  a  anffident 
reason  for  holding  that  the  con tena  plated  un- 
del  taking   was  unauthorized   in  the  form  io 
which  it   is  being   prosecuted.     Bat  we  are 
clearly  of  the  opinion  that  this  oontention  is 
not  well  founded,  as,  if  the  improvement  be  for 
a  public  use  and  benefit,  the  state  can  author- 
ize the  exercise  of  its  eminent  domain  by  in- 
dividuals or  by  corporations  other  than  mu- 
nicipal, and.  ii  there  is  no  constitutional  pro 
hibiiion,  it    may    be  a   foreign    corporaiioo 
{New  York  dt  B.  R.  Co,  v.  Young,  83  Pa.  175; 
Abbott  V.  New  York  dtN.  E.  B  Co.  145  Mass. 
450);  and  in  such  cases  the  control  or  man 
agement  of  the  improvement  is  not  retained 
by  the  state.    For  a  more  marked  instance, 
see  the  case  of  Be  Townsend,  89  N.  T.  171, 
where  a  canal  was  constructed  without  the 
limits  of  the  state,  but  which  resulted  in  some 
damage  to  lands  within  the  state. 

Appellants   concede  that  there  are  several 
cases  holding  that  the  exercise  of  the  state's 
eminent  domain  can  be  for  the  benefit  of  the 
United  States,  but  ibey  contend  that  in  such 
instances  the  question  of  the  public  use  was  a 
legislative,  and  not  a  judicial,  question;  but  it 
is   apparent  that   this   can    go   only  to  the 
manner  of  deciding  it,  and  if  it  is  for  a  pablic 
use  the   condition  is   satisfied,   however  de 
cided.  A  case  very  like  the  one  at  bar  was  that 
of  Be  United  States,  96  N.   Y.  227.   where 
many  of  the  cases  are  taken  upandcouMdered. 
There,  by  an  act  of  the  legislature,  the  United 
States  was  granted  the  rieht  to  acquire  the 
right  of  way  necessary  for  the  improvement  of 
the  Harlem  river  and  Spuyten  Duy vil  creek, 
and  for  the  construction  of  another  cbaonel 
from  the  North  river  to  the  East  river  through 
the   Harlem    Kills,  and  ceding   jurisdictioa 
The  undertaking  was  prosecut^  jointly  by  the 
state  and  national  governments,  and  the  court 
said  that,  if  either  party  might  proceed  in  the 
matter,  *'it  would   be  very  singular  if  that 
which  either  party  might  do  could  not  witL 
eoual   propriety  be   accomplished  by  both." 
If  such  were  not  the  case,  it  might  prevent 
the  consummation  of  a  great  public  undertsk* 
ing.  such  as  is  contemplated  here,  on  aooonot 
of  the  van  expense,  if  it  was  to  be  exdusifily 
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borne  by  the   localftr  prlDcipally  benefited,  | 
and  tbroagh  the  uDwlllins^Defls  of  the  general  > 

Stvernmeot  to  bear  the  entire  expense  where 
e  benefit*  were  so  largely  locaL  We  are  of 
the  opinion  that  no  snch  condition  of  affairs 
^waa  intended  by  the  Ck)nstitution  makers,  and, 
tbere  being  no  eipieasproTisions  in  the  Consti- 


tution probibitinff  it,  a  narrow  technical  oon- 
straction  shoula  not  be  adopted  to  bring  it 
about. 
JJbmud 

HMt*  Ch.,  J.,  and  Dunbar*  Anders* 
and  Oordont  JJ.,  concur. 
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!•  A  lieeneee  under  an  nnrevofced  b« 
cense  to  out  and  remoine  timber  for  wblch  b4 
has  paid  full  value  has  i ufBoient  title  in  the  Ula- 
ber  to  support  replevin  for  It  when  wrongfully 
eut  by  a  trespaver. 

M*  For  the  enhaneement  by  a  treapaaser 
<»f  thewalne  of  timber  wblcb  he  maoufao- 
tores  into  lumber  a  lioeneee  having  the  right  to 
out  and  remove  the  timber  must  repay  blm  In 
order  to  recover  the  lumber  or  its  value,  siDoe,  if 
he  adopts  or  ratifies  the  trespasser*!  acts  in  sever- 
ance of  the  timber,  he  must  adopt  them  in  f  ulUL 

(November  M.  1886.) 

APPEAL  bv  plaintiff  from  a  Judgment  of 
the  Circuit  Court  for  Ashland  County  in 
favor  of  defendant  in  a  proceediuf^  brought 
to  recover  possession  of  lumber.    Bnermd* 

Statement  by  Newman,  J.: 

Replevin  for  a  quantity  of  pine  lumber. 
The  lumber  was  manufactured  by  the  defend- 
ant from  logs  which  he  cut,  without  author- 
ity, from  certain  lands  which  the  Wisconsin 
Central  Railroad  Company  acquired  in  1^84 
from  the  state,  under  its  land  arrant,  and  then 
owued.  In  1885  the  WlscoDsin  Central  Rail- 
road Company,  by  an  ioslrument  in  writing, 
barcrained  and  sold,  granted  and  conveyed,  to 
the  Superior  Lumber  Company,  and  to  its  aa- 
aigns,  the  right  to  cut  and  remoye,  for  its  own 
use,  durinjf  the  period  of  twenty  years,  "all 
the  pine  tunber  standing  and  being"  on  the 
said  lands,  for  a  full  consideration,  of  which 
it  acknowledged  the  receipt.  This  instrument 
was  executed  by  the  railroad  company  and  its 
trustees,  by  its  attorney  in  fact,  Charles  L. 
Colby,  and  sealed  with  a  scroll,  but  was  not 
signed  bjr  the  president  of  the  corporation,  nor 
countersigned  bv  its  secretary.  This  license 
was  afterwards  only  assigned  to  the  plaintiff. 
In  1887,  by  an  instrument  in  writing,  executed 
by  the  same  persons,  and  in  the  same  manner 
as  the  license  to  the  Superior  Lumber  Com- 
pany was  executed,  the  Wisconsin  Cemral 
Railroad  Company  bargained  and  sold,  granted 
and   conveyed,  to  the  defendant,  the  same 


lands;  reserving,  however,  to  Itself,  its  sacoet- 
sors  and  assigns,  all  the  pine  timber  growing 
or  to  grow  thereon,  with  the  right  to  enter 
thereon  and  remove  the  timber,  at  pleasure. 
The  defendant  cut  and  removed  the  timber, 
and  maoufactured  it  into  lumber.  The  plain- 
tiff made  demand  for  the  lumber,  and,  on  re- 
fusal by  the  defendant  to  deliver  it,  brought 
\bi8  action.  The  propertv  was  delivered  by 
the  sheriff  to  the  plaintiff,  who  sold  it  dar- 
ing the  pendency  of  the  action.  There  was 
a  verdict  for  the  defendant  There  was  lodg- 
ment for  the  defendant  for  the  value  of  the 
propertv  at  the  time  of  the  commencement  of 
the  action,  with  interest  from  that  date,  from 
which  the  plaintiff  appeals. 

Mesan.  Tomklns  lb  Herrill»  for  appel- 
lant: 

The  defendant  had  neither  an  interest  in  nor 
posjtession  of  the  trees.  They  did  not  pass 
under  the  convey nnce  of  the  land  to  him;  his 
cutting  and  removing  of  the  trees  in  question 
was  therefore,  as  to  the  Wisconsin  Central 
Railroad  Company  at  least,  a  tortious  taking, 
for  which  replevin  in  the  eepit  might  be  prop- 
erly brought. 

Warren  v.  Ldand,  2  Barb.  613. 

Even  if  the  conveyance  from  the  Wisconsin 
Central  Railroad  Company  to  the  plaintiff  waa 
a  mere  license,  still,  as  the  license  amounts  to 
a  power  or  authority  to  do  all  acts  licensed, 
the  licensee,  as  against  all  strangers,  has  all  the 
rights  of  the  licensor  and  may  hold  them  re- 
sponsible for  any  interference  with  .the  enjoy- 
ment of  the  privilege  given  him. 

7  Wait,  Act.  &  D6f.  218;  Sawyer  v.  Wilson^ 
61  Me.  528;  OamUe  v.  Cook  (Mich.)  2  Det.  L. 
N.  536. 

As  fsst  as  timber  was  cut  it  became  personal 
property  with  the  right  of  the  possession  in 
the  plaintiff. 

Spalding  v.  Archibald,  52  Mich.  365,  50  Am. 
Rep.  258:  White  v.  King,  87  Mich.  107;  Free- 
man V.  Underwood,  66  Me.  229. 

If  the  plaintiff  bad  a  right  to  the  use  of  the 
property  at  will  it  had  a  right  to  replevy  it 
from  a  wrongdoer. 

TandlfT  v.  Saunders,  56  Mich.  142;  Baesett 
ir.'  Armstrong.  6  Micb.  897. 

Any  interest  coupled  with  a  right  of  imme- 
diate possession  constitutes  ownership  under* 
the  replevin  statutes. 

C^bbey,  Replevin,  §  Q8t. 


NOTB.— As  to  the  measura  of  damages  for  Injury 
to  or  destruction  of  trees,  see  note  to  Bailey  v.  Chl- 
oaffo,M.A8t.  P.B.Oo.(B.  D.)19L.B.A.0B8b 
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also  the  Ister  oases  of  Whiting  v.  Adams  (Yt)  85  L. 
K.A.I»8;Gask1nsv.I>av1s(N.  a)  S6  L.  B.A.818S 
and  While  v.  Tawkej  (Ala.)  as  L.  B.  A.  IfiOL 
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The  coDtract  under  which  the  plaintlll 
claims  is  souietbiDg  more  than  a  liceDse;  it  Is  a 
grant  or  contract  for  a  valuable  consideration, 
and  irrevocable. 

2  Bingham,  Real  Prop.  p.  55;  8  Kent,  Ck)m. 
425;  IHerrepont  v.  Barnard,  6  N.  Y.  291;  2 
Bouvier,  Inst.  568;  Wood  v.  LeadbiUer,  13 
Mees.  &  W.  838;  Thomas  v.  Sarreli,  Vaugban, 
881;  GanUr  v.  Atkinson,  85  Wis.  48. 

The  right  to  immediate  possession  is  all  that 
is  necessary  to  maintain  the  action  of  replevin. 

Dicey,  Parties  to  Actions,  8((y. 

Messrs.  Olin  &  Batler»  with  Mr,  A.  E. 
Dixon,  for  respondent: 

In  order  to  maintain  the  action  of  replevin 
for  timber  cut  from  unoccupied  land,  the  plain- 
tiff must  establish  a  legal  title  thereto. 

Cobbey,  Replevin,  §  876;  Bungerford  v. 
Bedford,  29  Wis.  845;  Paige  y.  Kolman  (Wis.) 
67  5l.  W.  700;  McNarra  v.  Chicago  dt  ^.  W, 
R.  Co,  41  Wis.  69;  WadUigh  v.  Marathon 
Cpvnty  Bank,  58  Wis.  546. 

The  instrument  under  which  plaintiff  derives 
its  right,  if  any  it  has,  to  maintain  this  action, 
does  not  grant  or  convey  to  plaintiff  the  tim- 
ber, but  only  *'the  right  to  cut  and  remove"  the 
same  during  a  limit^  period.  Such  a  license 
carries  no  right  to  maintain  replevin. 

GilUtt  V.  Tregama,  6  Wis.  848;  Rich  v. 
ZeiLsdorff.  22  Wis.  544,  99  Am.  Dea  81;  Mar- 
tin V.  GHs(m.  87  Wis.  860;  SiUby  v.  Trotter,  29 
N.  J.  Eq.  229;  East  Jersey  Iron  Co.y.  Wright, 
82  N.  J.  Eq.  248;  King  v.  Merriman,  88  Minn. 
47;  Pfistner  v.  Bird,  43  Mich.  14;  GUlerson  v 
Mansur,  45  Me.  25;  Balcom  v.  McQuesten,  65 
N.  H.  81. 

The  Wisconsin  Central  Company  certainly 
would  not  be  bound  by  a  determination  in  this 
case  of  the  nonrevocation  of  the  license.  It 
would  still  be  entitled  to  claim  in  ita  suit 
against  defendant  that  his  plea  that  the  Cen- 
tral Company  had  no  interest  in  the  timber 
because  of  us  license  to  the  plaintiff  here  was 
bad  because  such  license  had  been  revoked. 

Johnson  V.  Wilkinson,  189  Mass.  8,  52  Am. 
Rep.  698;  Fletcher  v.  Livingston,  158  Mass.  888; 
Whitmarsh  v.  Walker,  1  Met  818. 


it  J.«  delivered  the  opinion  of  the 
court: 

The  instrument  under  which  the  plaintiff 
claims  title  to  the  lumber  in  controversy  is  a 
mere  license  to  cut  and  remove  the  timber. 
This  is  clear  from  its  express  terms.  A  license 
to  cut  timber  is  assignable,  whether  made  so 
bv  express  words  or  not.  18  Am.  &  Eng. 
Enc.  Law,  p.  1081.  This  license  is  made  as- 
signable by  express  words.  So,  the  plaintiff 
had  the  right  to  cut  and  remove  this  timber, 
and  make  it  its  own,  at  pleasure,  at  any  time 
within  the  limited  period,  at  least,  unless  the 
license  should  oe  sooner  revoked.  Whether 
the  license  gave  such  an  interest  in  the  timl)er 
to  the  licensee  as  that  it  should  be  deemed  Ir- 
revocable by  the  licensor,  it  is  not  important 
to  inquire.  In  either  case  the  title  to  the  tim- 
ber did  not  pass  to  nor  vest  in  the  licensee 
until  it  should  be  severed  from  the  land.  The 
mere  license  to  cut  and  remove  the  timber  did 
not  vest  the  title  to  the  timber  in  the  licensee. 
8o,  until  the  fact  of  its  severance,  the  licensee 
bas  no  title  in  the  timber,  such  as  would  sup- 
port an  action  of  replevin;  for,  to  maintain  an 
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action  of  replevin,  the  plaintiff  must  have  the 
general  or  a  special  property  in  the  property 
replevied,  and  the  right  to  immediate  and  ex- 
clusive possession,  at  the  time  when  the  action 
is  commenced.     In  the  action  of  replevin  the 
principal  question  is  the  right  of  immediate 
possession.     Where  that  right  dependa  upon 
the  title,  the  issue  is  one  of  titl(>      Now,  as  a 
mere  licensee  to  cut  timber  gets  ux  title  to  the 
timber  until  it  is  actually  severed,    and  this 
timber  was  cut  by  a  wrongdoer,  and  not  by 
the   licensee,   the*  case  comes  to    depend  on 
this  question,    whether  tbe  title  to  the  tim- 
t)er,   when  cut  by  a  trespasser,  vests  in  the 
licensee,  so  as   to  give   him  sufficient    title 
to  maintain  replevin  against   tbe    mere  tres- 
passer.    This  question  is  not  decided  by  anv 
case  in  this  court  to  which  attention  is  called, 
or  which  has  been  found.    A  question  which, 
on  a  superficial  view,  may  seem  to  bear  some 
analogy  to  this  question,  has  been  decided  tiy 
this  court.    It  has  been  decided  that,  where 
timber  or  minerals  have  been  severed  by  the 
owner  of  the  land,  the  title  to  the  timber  ot 
minerals  so  severed  does  not  vest  in  a  mere 
licensee,  so  that  he  can  maintain  replevin  for 
them  against  the  owner  of  tbe  land.     OiileU 
V.  Treganza,  6  Wis.  348,  is  a  leadine:  case  upon 
that  question.     The  reason  is  plain.     Sever- 
ance by  the  owner  operates  as  a  revocation  of 
tbe  license,  at  least  pro  tanto;  and  tbe  title, 
not  having  passed  before  severance,  will  not 
pass  by  severance  after  the  license  bas  been  re- 
voked.    But  that  question  has  little,  if  any, 
analogy  to  tbe  question  in   the  instant  case. 
This  question  is  whether  a  licensee  under  ao 
unrevoked  license  to  cut  and  remove  limber, 
for  which  he  has  paid  full  value,  has  sufficient 
title  in  the  timber  covered  by  his  license  to 
support  replevin  for  tbe  timber  when  wrong- 
fully cut  by  a  trespasser.     This  question  does 
not  seem  to  have  often  been  pa^ed  upon  by 
the   courts.     The   case  of   Gamble   y.    Cook 
(Mich.)  2  Det.    L.  N.  586,   seems  to    be   in 
point.    In  that  case  it  was   held  by  the  su- 

{>reme  court  of  Michigan  that  a  vendee  in  a 
and  contract,  which  gave  him  the  right  of 
possession,  and  to  cut  and  remove  timber,  had 
title  in  the  timber  sufficient  to  maintain  re- 
plevin for  timber  cut  by  a  mere  trespasser. 
No  doubt,  in  that  case  the  legal  title  to  tbe 
timlier  was  in  the  vendor  until  the  severaoce 
by  the  trespasser.    No  reason  is  perceived  why 
that  case  is  not  sound  in  principle.     The  tres- 
passer gets  no  legal  title  or  right  in  tbe  timber 
through  his  wrongful  act,  as  against  any  per- 
son who  has  a  legal  right  or  interest  in  it.    The 
licensor  has  no  Just  claim,  for  he  has  sold  it. 
and  has  had  his  pav.    He  makes  no  claim. 
He  is  not  injured.    To  preserve  the  ficttoo  ol 
legal  title  in  him,  beyond  the  severance,  cao 
have  no  other  effect  than  to  obstruct  justice. 
In  justice,  tbe  severed  timber  should  belongto 
the  licensee,  who  has  bought  and  paid  for  It. 
He  might  have  employed  the  trespasser  to  cut 
and  remove  it    In  that  case  there  would  be  no 
doubt  that  the  title  to  the  severed  timber  woaM 
be  in  him.    No  reason  is  perceived  why,  when 
the  timber  is  cut  by  one  unauthorized,  tbe 
licensee  may  not  at  once  assume  poasessioQ  o( 
it;  wbv  he  may  not  adopt  the  act  of  the  wnyog- 
doer,  in  the  severance,  as  his  own,  and  ratify, 
so  to  speak,  the  unauthorized  act,— aomewbst 
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^n  analogy  to  tbe  principle  by  which  the  un- 
muthorized  sets  of  agents  are  ratified  or  a  tort 
is  waived.  That  view  has  tbe  merit,  at  least, 
of  doiog  complete  justice  among  tbe  parties. 

But,  if  tbe  plaintiff  adopts  or  ratifies  tbe  acts 
of  the  defendant  in  tbe  severance  of  tbe  tim- 
ber. It  must  adopt  them  in  full.  It  must  adopt 
as  -well  that  part  which  carries  a  burden  as  that 
w^blch  is  to  its  benefit.  In  tbe  view  which  has 
been  taken,  the  wrongful  acts  of  the  defend- 
aot  have  proved,  on  tbe  whole,  to  have  been 
a  real  service  to  tbe  plaintiff.  If  the  plaintiff 
adopts  this  benefit,  it  should  reimburse  the  de- 
fendant what  be  has  reasonably  disbursed  in 
its  service.  Tbe  plaintiff  sbouid  recover  tbe 
lumber  or  its  value,  after  paying  the  defend- 
ant tbe  reasonable  cost  of  such  enhancement 
-of  its  value  as  has  resulted  from  his  expendi- 
tures upon  it  Perhaps  tbe  defendant  was  en- 
titled to  retain  possession  of  tbe  lumber  until 
such  costs  were  paid;  but  it  does  not  appear 
that  his  refusal  to  deliver  it  to  the  plaintiff  was 
put  upon  any  such  ground. 

T/ie  judgment  of  ih»  Circuit  Court  is  r^- 
^ersed^  and  the  cause  remanded  for  a  new  trial. 

C&asoday*  Ch.  J.,  dissenting: 

I  agree  with  that  portion  of  the  opinion  filed 
ivvhich  is  to  tbe  effect  that  tbe  written  "instru- 
^nent  under  which  the  plaintiff  claims  title  to 
tbe  lumber  in  controversy  is  a  mere  license;" 
'that  *Ube  mere  license  to'cut  and  remove  tbe 
timber  did  not  vest  tbe  title  to  the  timber  in 
the  licensee;"  that,  until  severance,  the  licensee 
had  **no  title  in  the  timber"  that  "would  sup- 
port an  action  of  replevin;"  that,  "to  maintain 
an  action  of  replevin,  tbe  plaintiff  must  have 
the  genera]  or  a  special  properly  in  the  prop- 
-erty  replevied,  and  the  ricrht  to  immediate  and 
exclusive  possession,  at  the  time  when  the  ac- 
tion is  commenced.'*  But  I  am  compelled  to 
dissent  from  tbe  conclusion  reached  to  the  ef- 
fect that  the  plaintiff  may,  without  any  such 
title  vested  in  itself,  and  with  tbe  title  vested 
in  the  railroad  company,  maintain  this  action, 
merely  because  the  timber  was  wrongfully 
-severed  bv  tbe  defendant.  That  this  license 
to  cut  ana  remove  timber  from  the  land  of  tbe 
railroad  company  was  revocable,  and  vestcKi 
no  title  or  interest  in  the  plaintiff,  is  settled  by 
numerous  adjudications  of  this  court.  Hazel- 
ton  V.  Putnam,  3  Pinney,  107.  54  Am.  Dec. 
158:  CluU  V.  Carr,  20  Wis.  581,  91  Am.  Dec. 
442;  Duinneen  v.  Rich,  22  Wis.  650;  Fryer 
V.  Warne,  29  Wis.  511;  Strasson  v.  Montgom- 
^ery,  82  Wis,  52;  Golden  v.  Clock.  57  Wis.  118, 
46  Am.  Rep.  32;  Thoemke  v.  Fiedler,  91  Wis. 
386.  Some  of  these  cases  held  that  such  a 
license  is  not  assignable.  I  do  not  think  the 
decision  in  this  case  is  supported  by  Gamble  v. 
Cook  (Mich.)  64  N.  W.  482,  cited  in  the  opin- 
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ion  filed.  In  that  case  it  was  held  that  ''the 
vendee  under  a  land  contract,  with  the  right  to 
cut  and  remove  timber,  has  title  sufficient  to 
maintain  replevin  for  timber  cut  on  the  land 
by  a  mere  trespasser."  In  that  case  tbe  vendee 
had  paid  all  the  purchase  money,  and  had 
taken  possession  of  the  land,  and  so  was  not  a 
mere  licensee,  as  here,  but  the  real  owner. 
Such  contract  gave  tbe  vendee  a  vested  interest 
in  the  land  and  tbe  growing  timber,  which 
could  have  been  specifically  enforced.  Young 
V.  L^o,  36  Wis.  894;  Lacv  v.  Johnson,  68  Wis. 
422;  LillU  v.  Dunbar,  62  Wis.  198.  The  de- 
cision in  tbe  case  at  bar  allows  the  plaUitiff  to 
recover  on  the  ground  that  it  waived  tbe  de- 
fendant's tort,  and  adopted  his  wrongful  act  in 
severing  and  removing  the  timber.  But  there 
is  nothing  in  the  complaint  nor  in  the  record 
indicating  such  waiver.  On  the  contrary,  the 
complaint  expressly  alleges,  in  effect,  that 
the  plaintiff  was  tbe  owner,  and  entitled  to  tbe 
possession  of  the  lumber,  and  that  the  defend- 
ant wrongfull V  took  and  unlawfully  or  wronff- 
full^  detained  tbe  same  from  the  plaintiff. 
Besides,  tbe  tort  (tbe  wrongful  act  complained 
of)  was  not,  and  could  not,  in  law,  be,  wrong- 
ful as  against  one  not  having  any  title  or  vestS 
interest  in  the  timber,  but  was  necessarily 
wrongful  as  against  tbe  one  having  the  legal 
title  and  exclusive  right  to  tbe  timber;  and  the 
plaintiff  could  not,  as  it  seems  to  me,  vicari- 
ously waive  such  tort  for  the  legal  owner. 
For  aught  that  appears,  the  defendant  Is  liable 
in  law  to  tbe  railroad  company  for  all  the  tim- 
ber be  so  cut  and  removed.  But  the  decision 
in  this  case,  as  I  understand  it,  only  allows  the 
plaintiff  to  recover  on  condition  that  it  *'reim- 
burse  tbe  defendant  what  he  has  reasonably 
disbursed  in  its  service;"  that  it  * 'should  re- 
cover tbe  lumber  or  its  value"  only  "after  pay- 
ing tbe  defendant  tbe  reasonable  cost  of  such 
enhancement  of  its  value  as  has  resulted  from 
his  expenditures  upon  it;"  and  indicates  a  pos- 
sibility of  tbe  defendant's  being  "entitled  to 
retain  possession  of  tbe  lumber  until  such  costs 
were  paid."  To  carry  out  these  suggestions 
would  seem  to  require  an  equitable  accounting 
as  to  the  reasonable  value  of  tbe  defendant^ 
services  and  di&bursen>ents  of  cutting  and  re- 
moving tbe  timber,  and  putting  tbe  same  in  the 
condition  in  which  it  was  found  at  the  time  this 
action  was  commenced.  Such  an  accounting 
would  seem  to  be  an  anomaly  in  a  straight  ac- 
tion of  replevin,  like  this,  and  does  not  seem 
to  be  contemplated  in  tbe  verdict  and  judg- 
ment prescrit>ed  by  the  statutes.  Rev.  Stat. 
g§  2859,  2888. 

For  the  reasons  hastily  and  thus  summarily 
given,  I  am  forced  to  disagree  with  my  bxetb- 
ren. 


TAKJTIC8BBB  StTTKBICB  COUBT. 
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Lucy  8.  HINES.  Appt,, 

V, 

James  M.  WILLCOX,  Jr. 
f     (96TenD.  liB.) 

1.  Oral  evidence  that  alandlord  afir>«ed 
to  put  the  leaeed  premises  la  safe  eon- 
dition  before  tbe  cootnot  wai  made,  or  that  at 
the  time  It  was  made  be  and  his  ageot  repre- 
sented that  they  bad  been  put  in  safe  ooodltionas 
promised.  Is  admissible  where  the  written  con- 
tract relates  only  to  the  obligations  and  undertak- 
inas  imposed  upon  the  tenant,  and  does  not  in 
fact  include  all  of  theses 

8.  The  question  whetlier  an  entire  con- 
tract was  reduced  to  wrltinir*  oi^  &°  ^°* 
dependent  collateral  aflrreement  was  made,  is  one 
of  fact  for  tbe  Jury,  where  there  is  any  evidence 
to  sustain  a  cootention  upon  the  point. 


Nois.— LfoMtttf  €f  landkyrdfor  injury  to  tenant 
from  dtfeet  in  premiaea. 

BTKVBTJWiLLOOJi  is  a  new  departure  in  the  law  of 
landlord  and  tenant.  It  places  a  duty  on  the  land- 
lord which  it  lias  not  been  the  rule  to  place  there, 
and  to  a  large  extent  relieves  the  tenant  from  a 
duty  which  has  always  rested  upon  him.  It  makes 
a  general  rule  of  an  exception  which  has  only  been 
applied  in  a  peculiar  class  of  cases,  which  does  not 
Include  so  obvious  a  defect  as  existed  in  Hines  y. 
Wnxoox.  No  active  care  and  diligence  to  dis- 
cover defects  have  ffeaeraUy  been  placed  on  the 
landlord. 

Jjandlord  not  bound  to  have  premises  safe. 

The  general  rule  is  that  the  tenant  must  beware. 
He  must  examine  the  premises  before  taking  them 
and  leiy  upon  his  own  examination,  nuless  he  pro- 
cures a  warranty  from  tbe  landlord  of  the  safety 
of  the  premises.  The  burden  of  the  examination  Is 
placed  on  him,  and  not  on  the  landlord. 

iln  Akerley  v.  White,  68  Hun,  aes,  where  the  in- 
Jury  occurred  throuRh  defective  stairs,  tbe  Jury 
were  instructed  that  if  the  stairs  at  the  time  of  the 
letting  were  weak  to  an  ejtent  that  would  be 
easily  ascertain^  upon  iospection,  a  verdict  mi^rht 
be  rendered  affamst  the  landlord;  but  upon  appeal 
the  court  held  that  this  instruction  Imposed  up- 
on tbe  owner  the  duty  of  active  vigilance  to  see  that 
the  premises  he  was  about  to  rent  were  in  good 
condition,  and  was  erroneous  because  the  law  im> 
posed  upon  the  tenant  the  risk  of  such  defects  in 
the  demised  premises  as  were  visible  upon  inspec- 
tion. 

Where  the  defect  alleged  was  noisome  odors  aris- 
ing from  premises  adjoining  those  leased,  the  court 
said  in  the  absence  of  expresscovenantor  of  fraud, 
deceit,  or  wrongdoiog  on  tbe  part  of  the  landlord, 
the  lessee  of  real  estate  must  run  the  risk  of  its 
condition,  Franklin  v.  Brown,  118  N.  Y.  110, 6  L. 
B  A.770. 

A  lessor  of  buildings,  in  the  absence  of  fraud  or 
any  agreement  to  that  effec't,  is  not  liable  to  the 
lessee  for  their  oondiiion,  or  that  they  are  tenant- 
able  and  may  be  safely  used  for  the  purpose  for 
which  t  hey  are  apparently  intended.  Jalte  v.  Har^ 
teau^  86  N.  7. 8»8, 15  Am.  Rep.  4B8. 

In  the  absence  of  fraud  or  deceit  or  express  war- 
ranty or  covenant  to  repair,  there  is  no  implied 
covenant  that  the  premises  are  suitable  or  lit  for 
M  L.R.  A. 


8.  ▲  landlord  Is  liable  to  his  tenant  fin^ 
damacos  that  may  result  froaa  the  un- 
safe and  dang^erous  condition  of  the 
premises  leased  when  that  was  known  to.  or 
with  reasonable  care  and  diligenoe  might  have 
been  known  to,  the  landlord,  but  not  to  the  ten- 
ant, although  the  latter  examined  the  premises- 
and  did  not  discover  the  defect. 

(^bruaryi,18B(L) 

APPEAL  by  plaintiff  from  a  Jadsment  of 
tbe  Circuit  Court  for  Davidson  Couotv  \a 
favor  of  defendant  In  an  action  broagbt  by  a 
tenant  to  recover  for  injuries  alleged  to  have 
been  received  by  reason  of  the  defective  coo- 
dition  of  tbe  leased  premises.  Rerfraed, 
The  facts  are  stated  in  tbe  opinioD. 
Mem'8.  H.  Parks,  E.  A«  nice,  and  J.. 
W.  Gaines  for  appellant 


occupation,  or  that  they  are  In  a  safe  condition  for 
use.    0*Br1en  v.  Capwell,  80  Barb.  497. 

If  the  landlord  has  created  no  nuisance,  and  is 
ruiity  of  no  wilful  wrongr  or  culpable  netrli^ence. 
he  is  not  liable  for  an  injury  suffered  by  any  per- 
son occupying  tbe  premises  during  the  demise. 
Donner  v.  Ogiivie,  tt  Hun,  2». 

A  danirerous  condition  of  the  premises,  as  a  pile 
of  stones  near  the  front  door  covered  with  soov. 
not  misrepresented  or  fraudulently  conoealed  by 
tbe  landlord,  will  uot  render  him  liable  for  iojuries 
suffered  by  the  tenant  by  falling  over  IL  Jones  v^ 
Etolierts,  S2  Ohio  L.  J.  118. 

A  lessee  in  sn  action  for  rent  cannot  counter- 
claim damages  for  the  nlckneas  of  himself  and 
family  from  the  escape  of  sewer  gas  because  of 
defective  plumbing  if  the  lessor  Is  not  guilty  of 
any  wrongful  concealment  of  tbe  facts.  CSiadwlck 
V.  Woodward,  13  Abb.  N.  a  44L 

A  parent  of  the  lessee  cannot  recover  for  Inju- 
ries by  a  defective  door-knob,  in  the  absence  of  a- 
covenant  that  the  building  is  safe  or  that  tbe  land- 
lord will  make  repairs,  there  being  nothing  toehow 
that  it  was  a  nuisance  per  ss.  McNeal  v.  Emery. 
8  Ohio  L.  J.  806. 

Where  there  is  no  express  warranty  that  tbe 
premises  are  fit  for  the  use  to  which  they  are  to  be 
put,  the  owner  Is  not  liable  in  case  the  buildinr 
falls  to  tbe  injury  of  the  tenant.  Button  v.Ger- 
rish,  9  Gush.  80, 65  Am.  Dec.  45. 

A  landlord  is  not  liable  for  defects  known  to  tbe 
lessee  at  the  time  of  the  letting.  Wien  v.  Simpson, 
£Phila.l68. 

There  is  one  case  in  a  lower  New  York  court  in 
which  a  rule  was  adopted,  placing  a  liability  upon 
tbe  landlord. 

In  Johnson  v.  Dixon,  1  Daly,  178,  where  a  bocw 
fell  through  the  stable  floor  and  was  injured,  tbe 
court  held  that  tbe  landlord  having  wrontrful'j 
permitted  the  floor  to  become  unsafe,  and  vbeo 
his  attention  was  called  to  it  having  promised  to 
reriair  it,  which  he  did  not  do,  he  was  liable  for  the  . 
injury. 

But  in  a  later  case  upon  a  similar  state  of  facts 
tbe  decisfon  was  the  other  way. 

In  that  case  the  tenant's  horse  fell  through  tbs 
floor  of  the  stable,  and  the  court  says  whetter  the 
floor  was  in  fact  unsafe  could  have  been  discoTered 
by  Che  tenant  as  easily  as  by  the  landlord,  and  tbtt 
the  landlord  was  not  liable  for  the  injui7.  I^o«^ 
V.  Speed,  28  N.  Y.  &  R.  90. 
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Mewn,  B.  T.  Smith  and  B.  HePhail 
Smith  for  appellee. 

For  the  argomeDts,  aee  l^enberg  ▼.  Willeox 
(Tenn.)  ante,  615. 

WiikeSf  J.,  delivered  the  opinioD  of  the 
court: 

This  ia  an  actioD  for  damages  for  personal 
injuries  sustained  by  the  plaintiff  while  occa- 
pring  the  bouse  of  defendant,  as  his  tenant 
The  cause  was  beard  before  tbe  court  and  a 
jury,  and  there  was  a  verdict  for  tbe  defend- 
ant, and  Judgment  against  plaintiff  for  costs, 
an«i  dhe  has  appealed  and  assigned  errors. 

The  plaintiff,  with  several  members  of  her 
family,  and  boarders  in  tbe  bouse,  was  in- 
iured  by  tbe  falling  of  a  defective  and  unsafe 
back  porch.  There  are  two  counts  in  the  dec- 
la/ation,  tbe  first  alleging,  in  substance,  that 
defendant  contracted  that  tbe  bouse  should  be 
put  in  safe  and  tenantable  condition  before 
tbe  rental  contract  was  made,  and  that  at  tbe 
time  the  contract  was  closed  the  defendant's 
agent  represented  and  stated  that  it  had  been 
put  in  a  Mife  and  tenantable  condition  as  had 


been  previonsly  promised  and  agreed.  Th» 
second  count  alleges,  in  substance,  that  the- 
house  was  in  an  unsafe  and  dangerous  condi- 
tion when  plaintiff  rented  it  from  defendant, 
and  that  defendant  and  his  ageijt  knew  of  thi» 
fact  and  concealed  it  from  her,  and  that  it  was^ 
not  known  to  ber.  Tbe  pleas  were,  in  effect, 
a  general  denial  of  the  truth  of  the  matters  al- 
leged, not  guilty,  and  contributory  negligence. 
There  was  whatia  termed  a  ^'rental  contract,'" 
signed  by  the  parties,  in  the  words  and  figurea> 
following: 

Nashville,  Sept.  28, 1892. 
A.  y.  8.  Lindsley,  agent,  has  this  day  rented 
to  M.  P.  Hinea  and  wife,  Lucy  S.  Hines,  the* 
two  story  dwelling  house  on  the  S.  W.  comer 
of  Church  and  McLemore  streets  for  one  year 
from  Oct.  1,  1892,  to  Oct.  1,  1898,  for  fdO.OO 
per  month,  payable  monthly  in  advance.  Ta 
secure  payment  of  said  sum,  said  M.  P.  Hines 
and  his  wife  have  this  day  executed  twelve- 
notes,  payable  to  A.  V.  8.  Lindsley,  agent, 
falling  due,  one  Oct  1,  1892.  and  one  on  the- 
first  of  each  month  thereafter,  till  the  twelve 
notes  are  paid.    M.  P.  Hines  and  wife  furilier 


For  the  reason  tbat  the  landlord  Is  not  respon- 
sible for  the  condition  of  tbe  leased  premises  a 
■ubtenant^s  remedy  \%  against  bis  lessor,  and  not 
air  a  Inst  tbe  owner,  unleni  tbe  premises  are  such  a 
nuisance  tbat  the  owner  would  l>e  liable  to  the 
public    Quay  v.  Lucas,  26  Mo.  App.  4. 

Upon  tbe  preneraJ  question  of  the  landlord's  U»- 
blUty  to  tbe  tenant^s  irueets.  see  naU  to  McConneU 
V.  Lemley  (La.  Ann.)  ante.  808. 

Thtrt  care  no  impU€d  eovenanta. 

The  court  does  not  Imply  any  covenants  In  a 
lease.  If  the  landlord  doea  not  expressly  under- 
utke  to  make  and  keep  the  premises  safe  he  is  not 
cbarered  with  that  duty. 

If  the  tenant  wishes  the  landlord  to  take  the  re- 
eponsibility  ot  the  sewer  being  sufficient,  that  pro- 
vision must  be  Inserted  In  the  lease.  Wilkinson  v. 
Claujon,  28  Minn.  9L 

Tbe  leaslnir  of  a  house  for  a  private  residence 
doea  not  imply  a  covenant  tbat  it  is  reasonably  fit 
for  habitation,  and  the  owner  will  not  be  liable  if 
tbe  tenant*s  family  is  made  sick  by  defective 
drains  therein.  Foster  v.  Peyser,  9  Cush.  918,  57 
Ana.  Dec.  4S. 

In  Bobbins  v.  Jones,  16  C.  B.  N.  8.  221,  tbe  court 
nays  the  tenant^s  remedy,  if  any,  is  upon  bis  con> 
tract. 

In  case  a  buildioff  falls  and  injures  the  teoant*s 
property  tbe  landlord  will  not  be  liable  for  tbe  in- 
Jury,  although  he  has  covenanted  to  make  neces- 
sary repairs  to  the  building,  since  such  covenant 
does  not  include  an  undertaking  that  the  building 
shall  not  give  way.  Leavitt  v.  Fletcher,  10  Allen, 
119. 

In  Frank  v.  Conradi,  fiO  N.  J.  L.  28,  where  the 
tenant  was  injured  by  tbe  giving  way  of  a  rail  on 
premises  which  tbe  landlord  bad  undertaken  to  re- 
pair, tbe  court  says  tbat  the  covenant  did  not  mean 
that  the  premises  would  never  be  out  of  repair, 
but  that  tbe  duty  Imposed  upon  the  landlord  was 
to  properly  inspect  tbe  premises  and  make  such 
repairs  as  a  due  inspection  would  show  to  be  neces- 
sary. But  this  cannot  t)e  stretched  so  as  to  include 
an  obligation  to  repair  wbat  a  reasonable  exami- 
nation would  not  disclose  to  k)e  in  need  of  repair. 

Ko  action  for  nonrepair* 

As  part  of  tha  rule  tbat  there  are  no  Implied 
covenants  the  landlord  is  not  liable  for  failure  to 
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repair,  unless  he  has  agreed  in  the  lease  to  make 
repairs. 

A  complaint  alleging  that  plaintiff  waa  injured- 
by  a  faU  of  certain  stairs  attached  to  defendant's 
building  which  plaintiff  as  tenant  was  entitled  to 
use.  and  that  it  was  the  duty  of  defendant  aa 
owner  to  keep  tbe  stairs  in  good  condition  and  re- 
pair, does  not  state  a  cause  of  action,  since,  the 
premises  not  being  occupied  by  defendant  but  by 
the  tenants,  the  duty  of  keeping  the  stairs  in  good 
repair  presumpUvely  rested  on  them,  and  not  on 
him,  in  tbe  absence  of  a  special  agreement  by  bin^ 
to  assume  that  duty.  Corey  v.  Mann,  li  How.  Pr.. 
188. 

A  landlord  is  not  bound  to  repair  unless  upon 
covenant  to  do  so,  and  be  is  not  liable  for  an  in- 
Jury  arising  from  a  failure  on  bis  part  to  repair^ 
whether  it  result  to  the  tenant*s  goods  or  to  his 
person.  Ward  v.  Fagin.  101  Ma  669, 10  L.  R.  A.  147,. 
Bevertdng  28  Mo.  App.  118. 

In  WUIson  v.  Treadwell,  81  Gal.  66,  where  the  in- 
jury was  to  a  eerv^ant  of  tbe  tenant,  the  court  saja 
the  rule  that  tbe  landlord  Is  not  liable  to  strangers 
for  a  failure  to  repair  applies  with  equal  force  to- 
the  tenant  and  bis  employees. 

Tbe  landlord  is  not  liable  for  injuries  caused  by 
the  premises  getting  out  of  repair  during  the  tern^ 
of  the  lease.  Llbbey  v.  Tolford,  48  Me.  818, 77  Am. 
000.229. 

A  landlord  Is  not  liable  for  a  defect  In  a  drala 
which  in  the  course  of  a  tenancy  at  will  Is  dis- 
covered to  him,  nor  for  failing  to  disclose  it  to  the- 
tenant,  if  the  defect  ia  unknown  to  the  latter. 
Bertie  v.  Flagg.  161  Mass.  604. 

The  owner  who  bas  not  undertaken  to  repair  la 
not  under  any  obligation  to  take  measures  to  pre- 
vent the  falling  of  tbe  building  by  reason  of  an 
excavation  made  on  the  property  next  to  It,  and 
he  will  not  be  liable  for  Injuriea  to  the  tenant 
caused  by  such  fail.  Brewster  v.  DeFremery,  88 
Gal.  841. 

In  tbe  absence  of  an  undertaking  to  make  re- 
pairs, tbe  landlord  is  not  liable  for  any  hurt  or 
damage  that  may  accrue  to  the  tenant  or  to  any 
member  of  bis  family  through  his  negligence  in 
failing  to  perform  such  a  supposed  duty.  Little  v» 
Macadar^s,  29  Mo.  App.  882, 88  Mo.  App.  187. 

In  Cieves  v.  Willoughby,  7  HIU,  83,  the  court  say» 
the  maxim  eaveal  emptor  appUea  to  the  transfer  of 
all  property, and  the  purchaser  takea  the  riak  of  lt» 
quality  and  condiUon,  unless  he  protects  himself 
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agree  and  bind  tbemselves  to  keep  said  prem- 
ises clean  and  in  a  sanitary  condition,  satisfac- 
tory to  the  city  authorities.  Should  any  of  the 
above  notes  remain  due  and  unpaid,  A.  Y.  S. 
Liodsley,  agent,  reserves  the  right  to  re-enter 
4knd  take  possession,  or  to  enter  suit  for  collec- 
tion of  all  notes  unpaid.  A.  Y.  8.  Liudsley, 
agent,  also  reserves  the  right  to  re-enter  and 
take  possession  of  said  premises  should  M.  P. 
Hines  aod  wife  fail  to  keep  said  property  in  a 
^ood  sanitary  condition. 

[Signed]    A.  V.  S.  Lindsley,  A^ent, 

by  J.  T,  Lindsley. 

M.  P.  Hiues. 

L.  S.  Uines. 

During  the  rental  year,  M.  P.  HInes,  the 
husband,  died;  and  L.  8.  Hines,  his  widow, 
continued  to  occupy  the  premises  under  the 
«ame  contract  previously  made  with  her  and 
ber  husband,  and  the  injuries  occurred  after 
bis  death.  The  cas^  has  been  most  ably  and 
•elaborately  argued  on  both  sides,  and  a  vast 
array  of  authorities  have  boen  collected  and 
•commented  upon.    We  can  only  notice  the 


salient  features  which  must  determine  the 
decision  of  the  case,  leaving  many  others  un- 
touched. 

The  triaf  judge  excluded  from  the  jury  aU 
evidence  offered  by  plaintiff  to  show  that  de- 
fendant made  any  promise  or  agreement  to 
put  the  premises  in  good  and  safe  condition 
before  the  rent  contract  was  signed,  and  all 
evidence  as  to  statements  made  that  the  prem- 
ises had  been  put  in  safe  and  tenantable  con- 
dition at  the  time  and  contemporaneoaa  with 
its  signing.  This  is  assigned  aa  error.  In  ex- 
cluding the  evidence,  the  court  said  it  was 
done  because:  "(1)  It  ^oea  to  alter  the  terms 
of  a  written  lease  to  plaintiff.  {2)  It  attempts 
to  introduce  a  warranty  of  the  condition  of  the 
premises  at  the  time  of  the  demise,  when  no 
such  warranty  is  contained  in  the  lease.  (3) 
Because  the  complaint  made  by  plaintiff  of 
the  condition  of  tbe  premises  had  no  reference 
to  the  condition  of  the  porch,  or  its  insecurity, 
at  or  before  tbe  time  the  lease  was  executed; 
said  complaints  relating  only  to  minor  matters, 
such  as  the  accumulation  of  dirt  on  the  prem- 
ises, the  absence  of  glass  from  the  windows. 


by  an  express  agreement  on  Che  subject.  Where 
tbere  is  no  agreement  to  put  tbe  premises  in  repair 
the  tenant  takes  tbem  for  better  or  worse,  and  tbe 
landlord  is  under  no  obligation  to  repair. 

If  the  premises  are  in  good  repair  when  demised, 
bnt  afterwards  l)ecome  ruinous  and  dangerous,  tbe 
landlord  is  not  responsible  therefor  eitber  to  the 
occupant  or  to  the  public  during  the  continuation 
of  tbe  lease,  unless  bo  has  expressly  agreed  to  re- 
pair, Clanoy  v.  Byrne,  M  N.  Y.  188,  16  Am.  Rep. 
891. 

Where  tbe  lessor  does  not  covenant  to  /epair 
•demised  premises,  he  cannot  be  made  liable  in  dam- 
4iges  to  the  lessee  for  their  being  out  of  repair^ 
Joyce  V.  OeGinerville,  2  Mo.  App.  606. 

In  Norris  v.  Catmur,  Cab.  ft  EL  678,  where  a  sab- 
tenant  reoeired  an  injury  by  a  piece  of  the  roof 
falling  upon  her  head,  the  court  says  it  is  dear  that 
the  tenant  could  have  sustained  no  action  against 
the  landlord  for  nonrepair.  Tbe  plaintitf  oan  be 
in  no  better  position  than  the  tenant. 

In  Gott  V.  Gandy,  8  El.  ft  B1.  847,  8  C.  L.  Rep.  888, 
J8  L.  J.  Q.  B.  N.  8. 1. 18  Jur.  810,  a  chimney  fell  and 
Injured  the  tenant*s  goods,  and  the  court  held  that 
the  duty  to  repair  did  not  rest  upon  the  landlord 
from  the  mere  relation  of  landlord  and  tenant. 
Brie,  J.,  says:  **Tbe  present  action  is  in  form  of 
■action  for  a  wrong;  but  it  is  In  substance  for  tbe 
breach  of  a  duty  arising  from  a  contract  tietween 
landlord  and  tenant.  The  plaintiffs  ask  us  to  inter- 
polate into  that  contract  a  term  without  showing 
•anything  from  which  it  might  appear  that  it  was 
intended  by  the  parties  that  there  should  be  such  a 
term." 

In  tbe  absence  of  an  agreement  by  the  landlord 
to  repair  he  is  not  answerable  to  the  tenant  for 
•damages  resulting  to  tbe  latter  from  tbe  want  of 
necessary  repairs.    Laird  v.  MoGeorge,  16  Misc.  70. 

Oonatructfon  of  covenant  to  repair. 

Where  tbe  tenant  was  injured  because  the  floor 
of  a  back  room  on  the  second  story  was  defectively 
«nd  insufficiently  supported  and  the  lumber  In  tbe 
flooring  worn  and  rotten,  and  tbe  landlord  had 
•covenanted  to  make  repairs,  the  court  held  that 
there  was  no  duty  to  make  tbe  repairs  until  a 
reasonable  time  after  notice,  and  since  no  notice 
liad  been  given  In  this  case  tbere  was  no  liability  on 
the  landlord.    Sieber  v.  Blanc,  70  Cal.  178. 

Where  tbe  owner  had  undertaken  to  repair,  and 
«fter  the  tenant  had  been  in  possession  for  five 
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months  the  cellar  stairs  fell  under  ber  and  she  was 
injured,  the  court  held  that,  it  not  appearing  that 
the  landlord  knew  of  tbe  defect  in  liie  sialrsk,  or 
that  be  had  t)een  asked  to  repair,  he  was  not  liable 
for  the  Injury.  Tbe  court  says  unless  the  landlord 
knew  the  stairs  were  unsafe  to  use,  or  from  tbe 
facts  and  circumstances  in  the  exercise  of  ordi- 
nary care  and  prudence  he  should  hav^  known  of 
their  dangerous  condition,  he  cannot  he  made  lia- 
ble for  a  tort.  An(|  he  will  not  be  liable  for  breach 
of  bis  contract  unless  be  had  ootioe  of  the  neces- 
sity of  such  repairs,  and  then  only  after  a  reason- 
able time  had  elapsed  for  him  to  make  the  repairs. 
Spellman  v.  Banniiran,  36  Hun,  174. 

The  mere  fact  that  the  landlord  has  nndertaken 
to  keep  the  elevator  in  repair  will  not  give  a  riirbt 
of  action  for  injuries  caused  by  nonrepair  if  tbe 
landlord  was  not  notified  that  repairs  wero  needed. 
Binton  v.  Butler.  40  Ohio  8t  158. 

A  landlord  who  has  covenanted  to  repair  is  not 
liable  to  the  tenant-  in  tort  for  pergonal  iojiiries 
arising  from  tbe  want  of  repair.  Sanders  v.  Smith, 
6  Misc.  L 

Warranty  or  repreaentatUnu  by  landlord. 

If  at  tbe  time  of  making  the  lease  the  owner  war- 
rants tbe  safety  of  the  ceiling  be  will  be  liable  in 
case  it  falls  ur>onand  injures  the  tenants  infant 
child.   Moore  v.  Steljes,  09  Fed.  Rep.  618. 

If  tbe  landlord,  after  discovering  tbe  polluted 
condition  of  the  water  of  a  welL  and,  without  rem- 
edying tbe  cause,  permits  the  tenant  to  oontioue 
its  use  without  notifylnff  him  of  the  cause,  whereby 
tbe  tenant  is  made  sick,  the  landlord  will  t)e  liable 
for  the  damaires.  Especially  when  the  landloni 
had  particularly  warranted  the  water  wholesome 
when  he  made  the  lease.  The  court  said  the  land- 
lord owed  the  duty  to  see  that  tbe  premises  were 
in  a  healthful  condition,  or  at  least  to  disoloee  any 
fact  within  his  knowledge  which  tended  to  make 
tbe  premises  unhealthful  and  not  fit  for  habita- 
tion.   Maywood  v.  Logan,  78  Mich.  186. 

If  tbe  tenant  learns  before  taking  the  lease  that 
a  contairious  disease  has  been  in  the  house,  and 
upon  asking  the  landlord  al>out  it  is  Informed  that 
the  report  is  untrue,  he  has  a  right  to  rely  upon 
tbe  landlord's  statement,  and  need  not  take  fur- 
ther precautions  to  ascertain  as  to  the  fact.  Sny- 
der V.  Gorden,  46  Hun,  688. 

But  the  mere  fact  that  the  owner  repreaenta  tba 
premises  to  be  dry  and  safe  from  water  will  not 
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mod  the  absenoe  of  grates  from  some  of  the 
^replaces  in  the  house.  Witness  has  testified 
to  nothiog  else.  (4)  The  promise  alleged  to 
b&ve  been  made  by  defeDdant's  agent  to  put 
the  place  in  repair,  or  the  representations  that 
the  place  had  been  put  in  repair,  must  be  held 
to  haye  reference  only  to  the  previous  com- 
plaints made  by  the  plaintiff."  The  plaintiff 
•excepted  to  the  action  of  the  court.  Taking 
up  these  grounds  of  the  trial  Judge's  action, 
-we  will  examine  them  in  the  light  of  the  facts 
of  this  case. 

The  general  rule  is  that  parol  evidence  is 
not  admissible  to  contradict  a  written  agree- 
ment, whether  simple  or  by  deed.  Bedford  v. 
Flowers,  11  Humph.  242;  EUis  ▼.  Hamilton,  4 
Soeed,  512;  Bryan'  v.  Bunt,  Id.  544,  70  Am. 
Oec.  262;  Pi-ice  v.  Allen,  0  Humph.  703;  Me- 
JLeajiY.  State.  8  Heisk.  22;  Fields  v.  Stun^ton, 
1  Coldw.  40;  Steioart  v.  PTianix  Ins,  Oo.  9  Lea, 
104;  Weisinger  v.  Bank  of  Gallatin,  10  Lea, 
S30;  Nashville  L.  Ins.  Co.  v.  Maihefos,  8  Lea, 
508;  East  Tennessee  dt  V.  B.  Co.  ▼.  Gammon, 
5  Sueed.  571;  Kearleyv.  Dunran,  1  Head,  400. 
^3  Am.  Dec.  179.     But  this  rule  does  not  apply 


in  cases  where  the  parol  evidence  In  do  waj 
contradicts  or  alters  the  terms  of  the  written 
contract,  but  tends  to  establish  an  independent 
or  collateral  agreement  not  in  conflict  with  it. 
BettM  Y.  Demumbrune,  Cooke  (Tenn.)  48; 
Leinau  ▼.  Smart,  11  Humph.  808;  Cuhb  v.  Wal- 
laee,  5  Coldw.  589.  98  Am.  Dec.  435;  Lytle  v. 
Bass,  7  Coldw.  808;  Stewartv.  Fhcmix  Ins.C^. 
9  Lea,  104;  Vanteer  v.  Fain,  6  Humph.  104; 
Fergvson  ▼.  Bafferty  (Pa.)  6  L.  R.  A.  38,  notes; 
Dvrkin  ▼.  CobUigh  (Mass.)  17  L.  R.  A.  270, 
and  notes.  Nor  does  it  apply  in  cases  where 
the  original  contract  was  verbal  and  entire, 
and  a  part  only  of  it  was  reduced  to  writing. 
1  Greenl.  Ev.  15ih  ed.  §  284a;  1  Starkie,  Ev. 
867;  Vanleer  v.  Fain,  6  Humph.  104:  Dick  v. 
Martin,  7  Humph.  263;  MitdteU  v.  Planters* 
Bank,  8  Humph.  216;  Leinau  v.  Smart,  11 
Humph.  808;  CM  v.  0*Neal,  2  Sneed,  438; 
CMy.  Wallace,  5  Coldw.  589. 98  Am.  Dec.  485; 
Bryan  v.  Bunt,  4  Sneed,  543,  70  Am.  Dec. 
862;  Lytle  v.  Bass,  7  Coldw.  303;  Bissenger  v. 
Gniteman,  6  Heisk.  277;  Bieks  v.  Smith,  ^heA, 
464;  StniVi  v.  CDonneU,  8  Lea,  468;  Hawkins 
V.  Lee,  Id.  42;  Breeden  v.  Grigg,  8  Baxt.  163; 


^ve  the  tenant  a  right  of  action  to  case,  by  reason 
-of  the  defective  construction  of  the  walls  and  a 
period  of  high  water,  water  Is  backed  up  in  the 
«ewer  and  iroee  through  the  walls  causing  damage. 
Lioupe  V.  Wood,  51  Cal.  686. 

So,  where,  previous  to  the  making  of  the  lease, 
-the  owner  said  he  would  put  the  water  closet  and 
<lraiDaffe  in  order,  and  subsequeotly  said  the  water 
-closet  was  in  perfect  order,  whereupon  the  lease 
was  executed  and  the  teuant  brought  action  to  re- 
<x>ver  for  Illness  caused  by  defects  in  the  closet, 
recovery  was  denied  upon  the  ground  that  the 
representations  did  not  amount  to  an  agreement 
nor  to  fraud,  and  that  the  tenant  could  maintain 
oo  action.    Burstai  v.  Dianuhi,  65  L.  T.  N.  S.  678. 

Fraud  or  deceit. 

The  landlord  may  be  liable  in  case  he  Is  guilty  of 
Iraud  or  deceit  In  effecting  the  lease. 

In  Stevens  v.  Pierce,  151  Mass.  207,  which  was  an 
«ction  for  recovery  of  rent  paid,  the  court  says  the 
inly  remedy  was  in  tort  tor  fraud  and  deceit  in 
Inducing  the  taking  of  the  lease,  or  for  negligence 
in  failing  to  inform  the  tenant,  if  by  reason  of  a 
concealed  defect  which  could  not  readily  be  dis- 
'Covered  and  which  was  known  to  the  owner  and 
not  known  to  the  tenant  the  house  was  dangerous 
to  those  who  might  occupy  it. 

But  in  Keat€>8  v.  Earl  Cadogan.  10  C.  B.  501.  20  L. 
J.  C.  P.  N.  S.  76.  16  Jur.  428,  where  the  house  fell 
jind  it  was  alleged  that  the  lives  of  the  tenant  and 
his  family  were  greatly  endangered  thereby,  the 
'Court  held  that  an  action  of  deceit  would  not  lie 
because  of  the  mere  fact  that  the  owner  knew  that 
the  tenant  wanted  tne  place  for  immediate  occu- 
t>ation,  and  that  it  was  In  an  unfit  and  dangerous 
«tate,  and  did  not  disclose  that  fact  to  the  tenant. 

So,  it  has  been  held  that  a  lessee  of  a  building  who 
austains  Injury  occasioned  by  the  defective  oondl- 
^on  of  the  building  cannot  maintain  an  action  of 
tort  against  the  lessor  founded  upon  a  breach  of 
Mn  agreement  to  repair  the  building  within  a  rea- 
«onable  time.  That  form  of  action  cannot  arise 
out  of  a  mere  breach  of  con  tract.  TutUe  v.  George 
B.  Gilbert  Mfg.  Oo.  145  Mass.  160. 

Concealment  of  defeetM, 

As  a  branch  of  the  Uabili^  of  the  landlord  for 
fraud  or  deceit  the  question  has  arisen  as  to  how 
far  it  is  his  duty  to  disclose  defects  or  to  warn  of 
dangers.   The  rule  on  this  subject  seems  to  be  no 
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stronger  than  this:  It  he  knows  of  a  defect  which 
is  likely  to  produce  injury,  the  nature  of  which  is 
such  that  careful  examination  by  the  tenant  would 
not  disclose  it.  he  must  notify  the  tenant  of  it.  It 
is  not  his  duty  to  search  for  defects,  and  if  the  de- 
fect is  easily  discoverable  he  need  not  mention  it. 

There  is  no  legal  presumption  that  a  landlord 
has  knowledge  of  the  particular  condition  of  a 
house  leased  by  him  from  the  facts  that  he  is  the 
owner,  that  he  resides  next  door,  and  that  the 
house  has  been  vacant  for  several  months.  Jack- 
son V.  OdeU,  0  Daly.  STL 

A  landlord  is  not  liable  for  injuries  to  the  tenant 
by  a  snow-slide  which  destroyed  the  house,  on  the 
ground  that  he  did  not  warn  the  tenant  of  the 
danger.  The  court  says  the  evidence  wholly  failed 
to  show  that  there  was  any  special  and  secret  dan- 
ger  from  snow  slides,  which  was  known  to  the 
landlord,  and  which  could  not  have  been  asoer- 
tained  by  the  tenant.  Doyle  v.  Union  P.  B.  Co.  147 
U.  S.  418, 87  L.  ed.  223. 

A  lessor  of  a  building  having  defective  walls  is 
not  liable  to  the  leasee,  who  had  full  opportunity 
to  ascertain  its  condition,  which  was  apparent  to 
the  most  casual  observer,  from  damages  arising 
from  the  fall  of  the  walls.  In  the  absence  of  express 
warranty  or  misrepresentation.  Davidson  v. 
Fischer,  11  Colo.  583. 

Mere  failure  of  the  landlord  to  disclose  defects 
in  the  plumbing,  of  which  he  has  knowledge,  will 
not  render  him  liable  as  f^r  fraud  in  case  the  ten- 
ant is  made  sick  by  such  defect.  Blake  v.  Eanous, 
25  III.  App.  486. 

There  are  few  instances  in  which  it  is  the  duty 
of  the  landlord  to  disclose  to  the  intending  tenant 
any  defects  in  the  subject  of  negotiation.  The 
rule  is  that  the  landlord  is  not  bound  to  disclose 
any  defects  in  the  structure  or  condition  of  the 
premises  that  make  them  unfit  for  habitation. 
Defects  in  plumbing  or  flues  cannot  be  discovered, 
perhaps,  by  any  examination  the  intending  tenant 
can  be  expected  to  make,  but  it  has  never  been 
held  that  the  landlord  is  bound  under  the  penalty 
of  fraud  to  disoloee  such  defects,  even  though  he 
be  aware  of  them.  Ooulson  v.  Whiting,  14  Abb.  N. 
a  68. 

Where  the  tenant  was  Injured  by  the  breaking  of 
a  stair  which  had  been  sawed  by  a  former  occupant 
of  the  premises,  the  court  says  there  can  be  no  lia- 
bility on  the  part  of  the  landlord  without  knowl- 
edge of  the  defect.    He  must  disclose  concealed 
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Waterbury  y.  Rusaell,  Id.  162;  Brady  v.  Isler, 
D  Lea,  860;  Barnard V.  Roane  Iron  Co,  85  Tenn. 
180.  Parol  e?ideDce  U  admissible  as  to  collat- 
eral  matters  not  yaiying  the  terms  of  the  writ- 
ing, such  as  fraud  in  the  soundness  of  an  ar- 
ticle, when  the  written  warranty  entends  onlv 
as  to  title  (MFariane  v.  Moore,  1  Oven.  174, 
8  Am.  Dec.  752;  Lyile  ▼.  Baee,  7  Goldw.  808); 
or  when  fraudulent  representations  were  made 
in  negotiatinc  the  contract  {Barnard  y.  Roane 
Iron  Co,  86  Tenn.  189);  or  when  representa- 
tions and  statements  are  made  as  inducements 
to  the  contract,  and  form  the  basis  or  consid- 
eration of  it.  Waterbury  y.  RueeeU^  8  Baxt.  162; 
Hogg  y.  Oardwell,  4  Sneed,  157.  In  Betts  y. 
Demumbmne,  Cooke  (Tenn.)  48.  the  written 
contract  was  for  the  rent  of  a  tavern.  It  was 
permitted  to  be  shown  by  parol  that  the  land- 
lord agreed  to  erect  a  kitchen  on  the  ground; 
that  this  was  an  inducement  to  rent  the  tavern, 
and  only  part  of  the  contract  was  in  wriiiog. 
In  Vanleer  v.  Fain,  6  Humph.  104,  it  was  held 
that,  in  a  written  contract  for  the  hire  of  a 
slave,  parol  evidence  could  be  introduced  to 
show  that  one  of  the  terms  of  the  hiring  was 


that  the  slave  should  not  be  removed  out  of  the 
county.    In  Ijeinau  v.  Smart,  11  Humph.  908, 
there  was  a  written  contract  for  the  sale  of  » 
tavern,  and  it  was  permitted  to  show  by  paroU 
as  part  of  the  same  agreement,  and  an  indace- 
ment  to  it,  that  the  vendor  would  dote  np  an 
other  tavern  be  owned  in  the  same  town.    In 
Dkk  v.  Martin,  7  Humph.  268.  parol  evidence 
was  allowed  to  prove  an  agreement  to  waive- 
demand  and    notice  of  negotiable  paper,  al- 
though made  at  the  time  of  the  indorsemeDt. 
which   was   full  and   dated.    In  MiteheU  v. 
Plantertf  Bank,  8  Humph.  216,  it  was  permitted 
to  be  shown  by  parol  thattbecashierof  a  bank 
informed  the  directors  that  one  of  the  makem 
had  promised  the  indorser's  name  on  the  note, 
the  evidence  being  treated  as  part  of  the  rf# 
gestm.    In   Cobb  v.  CNeai,  2  Sneed,  489,  there 
was  a  written  warranty  of  the  soundness  of  a. 
slave.    It  was  permitted  to  show  by  parol  that 
the  vendee  agreed  to  look  to  a  third  person, 
and  not  to  the  warrantor,  in  case  of  a  breach , 
in  consideration  of  an  abatement  in  price.     la 
Bryan  v.  IlunU  8  Sneed.  543. 70  Am.  Dec.  262, 
it  was  held  that  the  general  rule  excluding  parol 


Bouroes  of  mlscMef  about  the  bouae  which  no  ex- 
amination can  disocver  If  be  has  kaowledire  of 
them.  But  that  exception  to  the  rule  dnes  not  ap- 
ply to  the  case  of  a  paw  cut  Id  one  of  the  treads  of 
a  staircase,  especially  where  the  owner  tried  the 
step  and  it  bore  his  weig'bt,  and  be  thought  It  would 
bear  anybody's.  Tbe  tenant  having  neirlected 
to  Inquire  any  warrsoty  from  tbe  landlord,  and 
having  bad  full  opportunity  to  examine  tbe  tene- 
ment, it  was  his  own  fault  if  he  did  not  see  what 
was  apparent  on  tbe  surface.  Tbe  law  is  unusually 
strict  in  exempting  tbe  landlord  from  liability  for 
injuries  arising  from  defects  when  there  is  do  war- 
ranty  and  00  actual  deceit.  Bowe  v.  HunJdng,  136 
Mass.  8r0,  46  Am.  Etep.  471. 

In  Naumberg  v.  Young.  44  N.  J.  L.  881,  48  Am. 
Kep.  880,  which  was  an  action  to  recover  mooey  ex- 
pended for  putting  tbe  premises  In  condition  and 
for  losses  iaourred  by  inability  to  use  them  when 
tbe  term  begao,  tbe  court  recognizes  the  rule  that 
there  is  no  implied  duty  on  the  owoer  of  a  house 
wbicb  is  in  a  ruinous  aud  unsafe  condition  to 
Inform  a  proposed  tenant  that  it  is  uosafe  for  bab- 
itatioD.  and  no  action  will  lie  against  him  for  fail- 
ure to  do  so,  in  tbe  absence  of  express  warranty  or 
deceit. 

Tbe  duty  of  tbe  landlord  to  disclose  bidden  de- 
fects does  not  sprlDg  directly  from  tbe  contract  but 
from  tbe  relation  of  tbe  parties,  aod  Is  Imposed  by 
law.  When  there  are  concealed  defects  attended 
with  danger  to  tbe  occupaut,  and  which  a  careful 
examination  will  not  discover,  known  to  tbe  lessor, 
tbe  latter  is  bound  to  reveal  them  in  order  that  tbe 
lessee  may  guard  against  them.  And  this  excep- 
tion applies  to  tbe  case  of  an  insecure  coveriog  to 
a  oees-pool  in  tbe  yard,  wbicb  is  covered  with  eartb 
so  that  grass  and  weeds  are  growing  over  It,  and 
tbe  location  of  it  is  not  pointed  out  to  the  tenant. 
Cowen  V.  Sunderland,  145  Mass.  863. 

But  where  the  tenant  was  injured  by  falling  into 
a  cess-pool  In  the  yard,  wbicb  was  covered  by  an 
iron  cover  set  into  wooden  frames  wbicb  had  be- 
come decayed,  the  court  said  it  was  as  much  her 
duty  when  she  hired  the  house  and  yard  to  examine 
the  premises  and  ascertain  wbetber  they  were  in 
such  repair  that  she  could  use  them  as  of  tbe  owner. 
And  It  was  held  that  she  could  not  recover  because 
tbe  existence  of  the  oover  was  plainly  visible.  But 
the  court  says.  If  there  is  a  concealed  defect  that 
renders  tbe  premises  dangerous,  which  the  tenant 
cannot  discover  by  the  exercise  of  reasonable  dlU- 
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gence,  of  which  tbe  landlord  has  or  ought  to  have- 
knowledge.  It  is  tbe  duty  of  tbe  landlord  co  disclose 
it,  and  he  is  liable  for  an  injury  which  results  from 
the  concealment  of  it.  Booth  v.  Merriam,  155- 
Msss.  S'21. 

A  concealed  well  operating  as  a  cem-pool  under 
a  bouse,  being  partly  filled  up  and  containing 
water,  dead  vermin,  and  filth,  from  wbicb  nox1ou<» 
vapors  arise  to  tbe  Injury  of  the  health  of  the  occu- 
pants, constitutes  a  nutsaooe,  and  renders  tbe 
owner  who  erected  the  house  over  it  liable  for  in- 
juries to  a  tenant  who  had  no  knowledge  of  iL 
Tbe  court  says  tbe  cause  of  action  to  based  upoa 
tbe  maxim  that  everyone  must  so  use  hto  owd 
premises  as  not  to  Id  Jure  others,  and  that  it  was  the 
duty  of  defeodant  to  disclose  to  the  tenant  defects 
in  the  premises  amountiog  to  nulsanoe  knowo  to- 
tbe  defendant  and  concealed  from  plaintiff,  which 
would  calculate  to  impair  and  had  impaired  the 
health  of  plaintiff.  Kern  v.  Myll,  80  Mich.  5SS,  8  L. 
R.A.682. 

But  upon  another  trial  of  the  case  the  proof  did 
not  support  the  declaration,  and  it  appeared  that 
before  tbe  house  was  erected,  years  before  tbe  suit 
was  brought,  tbe  well  bad  been  filled  up  even  with 
tbe  surface,  and  during  all  the  intervening  dmeno 
complaint  had  been  made  to  the  landlord  while 
plaintiff  had  occupied  for  three  years  without 
complaint,  and  there  was  nothing  to  put  defendant 
on  notice  of  the  fact  that  tbe-fllling  had  sunk  and 
tbe  well  become  a  cess- pool.  The  court  says  the 
landlord  was  not  chargeable  with  such  negligent 
ignomnce  as  Is  equivalent  to  actual  knowledge, 
and  a  recovery  was  denied.  Kern  v.  Myll,  94  Mkh. 
481. 

In  Wallace  v.  Lent,  29  How.  Pr.  289, 1  Daly,  481, 
where  the  action  was  for  rent,  which  the  teoaot 
refused  to  pay  because  tbe  premises  were  unsafe 
for  occupation  and  bad  to  be  abandoned,  it  ap- 
peared that  the  landlord  knew  that  they  were  not 
Ot  for  occupation  by  reason  of  a  cause  which  the 
tenant  could  not  discover  by  a  mere  Inspection  of 
tbe  premises,  and  tbe  court  held  that  when  the 
landlord  knows  that  a  cause  exists  which  renders 
tbe  house  unfit  for  occupation  it  to  a  wrongful  act 
on  bis  part  to  rent  it  without  giving  notice  of  its- 
condition. 

Where  a  vault  partly  filled  with  dangerous  mat- 
ter was  boarded  over  so  that  tbe  tenant  could  not 
learn  of  its  extotence,  although  the  landlord  knew 
that  it  was  dangerous,  the  landlord  will  be  liable  if 
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evidence  bas  do  application  to  agreemeDta  made 
•subsequent  to  tbc  execution  of  tbe  written  con- 
Xract.  In  CM  ▼.  Wallace,  5  Coldw.  589,  98 
Am.  Dec  435,  tbere  was  a  written  contract 
iTor  tbe  bire  of  a  coal  barge.  It  was  allowed 
to  prove  by  parol  tbat  it  was  hired  for  one  par- 
ticular purpose  and  trip  only,  and  tbe  question 
'wbetber  tbe  writin^i:  embraced  tbe  wbole  con- 
tract was  for  tbe  jury.  In  Lytle  v.  Bau,  7 
Ooldw.  803,  a  note  was  given  for  a  sawmill. 
It  was  permitted  to  sbow.  as  a  seperate,  collat- 
'era!,  substantive  agreement,  tbat  tbe  vendor 
-warranted  tbe  sawmill.  In  Biuenger  v.  Quite- 
-man,  6  Heisk.  277,  it  was  beld  tbat  it  was  com- 
petent to  sbow  by  parol  tbat.  at  tbe  time  a 
promissory  note  was  executed,  it  was  agreed  it 
-sbould  be  beld  for  notbing,  on  tbe  happening 
of  a  specific  condition.  In  Bicke  v.  Smith,  4 
!Lea,  468,  tbere  was  a  mortgage,  and  it  was  per- 
mitted to  sbow  by  parol  tbat  Tbomas  sbould 
"bave  priority  wben  it  was  satisfied,  tbongb  tbe 
mortgage  did  not  so  provide.  In  Hawkins  v. 
Xee,  8  Lea,  42.  it  was  allowed  to  add  terms  to  a 
^written  contract  by  parol,  to  tbe  effect  tbat 
plaintilT  was  to  work  at  a  particular  place,  and 


not  remove  bis  tools  tL<irefrom,  andotber  con- 
ditions. In  Smith  V.  (yDonnell,  8  Lea.  468,  it 
was  beld  tbat  a  contract  mi^bt  be  part  in  writ- 
ing and  part  in  parol,  and  in  sucb  case  parol 
evidence  was  ad  mis^i  ble.  In  Breeden  v.  Origg, 
8  Bazt.  168,  it  was  beld  tbat  parol  evidence  is 
admissible  to  prove  conditions  upon  wbicb  a 
written  contract  was  made.  In  Waterbury  v. 
RtiueU,  8  Bazt.  162,  tbere  was  a  sale  of  com, 
—contract  in  writing.  It  was  permitted  to  be 
shown  by  parol  tbat  tbe  corn  was  represented 
to  be  sound,  as  an  inducement  to  tbe  written 
contract.  In  Bradp  v.  Isler,  9  Lea.  857,  it  was 
beld  tbat  parol  proof  may  be  allowed  to  sbow 
whether  a  written  contract  was  in  fact  made, 
or  whether  it  was  to  take  effect  only  on  certain 
conditions.  In  Barnard  v.  Boane  Iron  Co,  it 
was  beld  tbat,  in  a  proceeding  bv  a  vendor  to 
rescind  a  contract  for  ibe  sale  ox  land  on  the 
ground  of  fraud,  parol  evidence  of  tbe  fraud- 
ulent representations  of  tbe  vendee,  made  in 
negotiating  tbe  contract,  is  admissible,  tbe 
purpose  being  to  show  tbat  tbe  vendor  was  en- 
trapped into  an  agreement  tbat  be  otherwise 
would  not  have  made.    Tbe  general  rule,  as 


<tie  does  not  disclose  tbe  coDdition  to  tbe  tenant. 
If  artin  v.  Blcbards.  156  Mass.  881. 

Tbe  owner  of  a  dwelLlofr  bouse,  who,  kDOwinff 
-that  it  is  infected  witb  small  pox  so  as  to  endanfrer 
tbe  bealtb  of  tbe  occupants,  leases  it  for  the  pur- 
poses of  a  habitation  without  disclosing  the  fact  to 
'one  who  is  Ignorant  of  its  conditton.  and  who.  with- 
out contributory  nenrllgence  on  bis  part,  by  reason 
of  tbe  state  of  tbe  bouse,  is  attacked  by  tbe  disease, 
will  be  liable  for  tbe  injury.  Minor  v.  Sharon,  11)3 
Mass.  477. 27  Am.  Bep.  122. 

A  landlord  who  lets  premises  knowing  tbat  they 
4Lre  infected  with  a  contagious  disease  without 
DoUfylnir  the  tenant  thereof  is  liable  to  the  latter. 
In  case  the  disease  is  communicated,  for  tbe  dam- 
age sustained.  Cesar  v.  Karutz,  60  N.  Y.  220.  19 
Am.  Bep.  164. 

In  an  action  by  a  tenant  for  injuries  caused  by 
•contractinflr  diphtheria  In  the  landlord's  house,  the 
<x>urt  says  It  is  settled  tbat  a  landlord  may  be  liable 
-for  not  discloeiDfir  a  source  of  danirer  known  to  bim 
tx>  be  such  and  not  discoverable  by  the  tena  n t.  But 
At  is  not  enouirh  tbat  the  landlord  knows  of  tbe 
«ouroe  of  danger  unless  he  also  knows  or  common 
•ejcperlenoe  shows  tbat  it  Is  dangerous.  He  is 
bound  at  his  peril  to  know  the  teachings  of  com- 
■mon  experience;  but  be  is  not  bound  to  foresee  tbe 
■results  of  which  common  experience  could  not 
-warn  him  and  wbicb  only  a  specialist  would  appre- 
hend. The  general  rule  between  landlord  and  t<-n- 
ant  is  caveat  emptor.  And  thfs  rule  cannot  be 
«luded  by  showing  that  the  tenant  did  not  know 
of  a  defect,  that  tbe  landlord  did,  and  then  asking 
tbe  Jury  to  pronounce  ir  a  secret  source  of  danger. 
<:uUer  V.  Hamlen.  147  Mass.  471. 1  L.  B.  A.  429.  Tbe 
court  further  holds  tbat  the  landlord  is  bound  to 
-disclose  the  fact  tbat  the  drains  are  in  bad  condi- 
tion, and  that  tbere  bas  been  a  case  of  diphtheria 
in  tbe  house  withio  a  short  time.  Tbe  court  says 
there  Is  strong  ground  for  requiring  tbe  tenant  to 
insist  on  a  warrant  of  the  safety  of  draios  if  be 
does  not  wish  to  take  the  risk;  but  that  defective 
<1rain8  in  combination  with  dipbtberta  in  the  house 
indicate  a  special  danger  of  infection  from  the 
•drains,  and  that  the  landlord  couid  not  keep  quiet 
under  such  circumstances. 

In  Coke  v.  Outkese,  80  Ky.  606,  44  Am.  Bep.  499, 
wbeile  the  injury  was  to  the  tenant^s  daugbter.  it 
Appeared  that  the  landlord  knew  of  the  dangerous 
<onditlon  of  a  portion  of  the  premises  which  would 
be  frequently  used  by  tbe  tenant  and  bis  family, 
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I  and  failed  to  disclose  the  condition  to  the  tenant, 
although  it  was  so  situated  as  not  to  be  readily  dis- 
coverable TO  them,  and  the  court  held  tbat  because 
of  his  failure  to  disclose  his  knowledge  he  was  lia- 
ble for  the  Injury. 

In  Schmalsrled  r.  White  (Tenn.)  82  L.  B.  A.  782, 
the  court  held  tbat  the  duty  of  disclosing  to  the 
tenant  hidden  defects  and  secret  conditions  that 
contributed  to  make  the  property  unsafe  is  not 
imposed  upon  the  landlord  who  is  ignorant  of  them 
without  fault  or  negligence  on  his  part;  but  it  says 
that  this  ruling  is  not  Intended  to  conflict  with  that 
in  Horn  ▼.  Wnxcrix.  tbat  tbe  landlord  is  liable, 
not  only  for  what  he  knows  of  tbe  defects  in  the 
premises  let,  but  for  what  he  might  have  known 
by  the  exercise  of  reasonable  care  and  dlllarence. 

Statutory  liabatty. 

Under  tbe  English  act  of  188S,  relating  to  tbe 
housing  of  the  working  classes,  which  requires  tbat 
tbe  house  shall  be  in  all  respects  reasonably  fit  for 
human  habitation,  tbe  tenant  may  sue  the  land- 
lord in  case  the  premises  are  not  reasonably  fit  for 
habitation  so  that  tbe  plaster  on  tbe  celling  faUs 
and  injures  her.  Walker  v.  Hobbs,  L.  £L  28  Q.  B. 
Div.  468. 

Under  the  Oalif omia  Civil  Code  tbe  tenant  has 
the  option,  in  case  repairs  are  needed  and  they  do 
not  exceed  in  value  a  montb^s  rent,  to  make  them 
and  deduct  the  amount  from  tbe  rent  or  to  vacate 
the  premises,  and  in  case  he  fails  to  exercise  his 
option  he  cannot  recover  damaires  for  injuries  done 
by  tbe  dilapidated  condition  of  the  premises.  Van 
Bvery  v.  Ogg.  69  Cal.  665. 

Where  a  statute  required  the  owner  to  put  the 
premises  in  a  condition  fit  for  occupation,  and  the 
tenant  was  injured  by  the  fall  of  the  woodshed 
which  a  servant  of  the  landlord  had  assured  the 
tenant  was  safe,  the  court  held  tbat  tbe  lessor 
would  be  liable  for  injuries  resulting  from  defects 
in  tbe  premises  known  to  him  and  unknown  to  the 
lessee  if  he  allowed  the  lessee  to  occupy  in  igno- 
rance of  the  risk.  W bene ver  the  defect  is  inherent 
and  unknown  to  tbe  lessor  he  is  not  accountable, 
nor  can  he  be  held  wben  he  has  dooe  all  tbat  a  rea- 
sonably prudent  man  would  have  done  towards 
fitting  the  place  for  occupation.  It  is  as  much  tbe 
duty  of  the  lessee  to  satisfy  himself  of  tbe  safety  of 
the  premises  as  it  is  of  tbe  lessor  to  make  them  so; 
and  when  it  would  appear  from  an  examination 
such  as  an  ordinarily  prudent  man  would  make  be- 
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well  as  the  different  cases  in  which  it  does  not 
so  apply  as  to  exclude  parol  evidence,  is  forci- 
bly stated,  and  fully  cooimeuted  on  in  Fergu- 
son V.  Rafferty  (Pa.)  6  L.  R.  A.  88,  and  notes; 
Ihirkin  ▼.  ColAHgh  (Mass.)  17  L.  R  A.  270,  and 
notes. 

It  must  be  admitted  that,  in  the  multitude 
of  exceptions  to  the  general  rule,  much  confu- 
sion has  arisen,  not  only  in  our  state,  but  else- 
where; so  that  the  exact  limit  to  be  placed  upon 
the  exceptions  depends,  not  only  upon  the  pe- 
culiar facts  of  each  case,  but  also,  to  some  ex- 
tent, upon  the  peculiar  cast  of  thought  of  the 
individuals  composing  the  court,  as  is  substan- 
tially said  in  Richardson  v.  Thompson,  1 
Humph.  154.  ^Nevertheless,  the  exceptions 
are  as  well  sustained  and  based  upon  authority 
as  is  the  general  rule,  and  there  remains  only 
the  application  of  the  rule  and  its  exceptions 
to  each  case  as  it  arises.  Looking  to  the  case 
as  presented  in  this  record,  it  is  evident  at  a 
elance  that  the  written  contract  set  out  only  re- 
lates to  the  obligation  and  undertaking  imposed 
upon  the  tenant,  and  it  makes  not  the  remotest 
reference  to  any  act  to  be  done,  or  obligation 


assumed  or  representation  made,  by  the  land- 
lord; so  that  if  the  landlord  agreedf  to  do  any- 
thing to  the  premises  to  make  them  safe,  or 
represented  that  he  had  made  them  safe,  which 
induced  the  plaintiff  to  make  the  cod  tract,  or 
which  was  to  be  a  part  of  the  contract,  it  was 
not  embraced  in  the  writing.  Indeed,  the  rec- 
ord shows  tbat  not  all  the  requirementa  made 
of  the  tenant  are  embraced;  for  the  parol  evi- 
dence, as  well  as  the  note  filed,  shows  tbat  it 
was  one  of  the  vital  terms  of  the  contract  thtti 
Mrs.  Hines  should  bind  her  separate  estate  for 
the  payment  of  the  notes,  and  that  she  did  at- 
tempt 10  do  so  in  the  notes.  This  was  an  m- 
dependent,  collateral  agreement  to  the  contraci 
of  rental,  and  an  inducement  to  make  it  not 
embraced  in  the  lease  contract  which  was  writ- 
ten. We  are  of  opinion  it  was  error  to  exclude 
evidence  tending  to  show  that  the  defendant 
agreed  to  put  the  premises  in  safe  condition, 
if  such  were  made  before  the  contract  wa* 
closed,  and  also  evidence  tending  to  show  that, 
at  the  time  the  contract  was  signed,  defendant 
or  his  agent  represented  that  they  had  been  put 
in  safe  condition  as  promised. 


fore  veoturlnfT  to  reside  in  or  upon  the  premises 
that  they  were  unsafe,  and  the  defect  rendering 
them  so  Is  discernible,  the  lessee  la  presumed  to 
have  had  notice  of  such  defect  and  accepted  the 
risk  incident  thereto  If  he  occupies  the  premises. 
If  he  could  have  discovered  the  defect  by  examina- 
tion he  was  not  Justified,  in  view  of  the  fact  that 
he  suspected  the  safety  of  the  premises,  in  relylncr 
on  the  assurance  of  the  servant  that  they  were 
safe.    Daley  v.  Quick,  W  Cal.  179. 

As  to  nefrlect  to  provide  fire  escapes,  see  noit  to 
Rose  V.  Kinsr  (Ohio)  15  L.  B.  A.  160. 

LandEUtrd  actively  ne^liOtinL, 

The  landlord  Is  liable  for  injuries  caused  by  negr- 
ligence  in  maklnir  repairs.  Mitchell  v.  Plaut,  31  III. 
App.  148. 

If  the  landlord  undertakes  to  make  repairs,  and 
the  tenant  is  injured  by  the  negligent  manner  in 
which  they  are  made,  the  landlord  is  liable  for  the 
Injury.  Callahan  y.  Loughran,  102  Cal.  476:  Little 
V.  Macadaras,  2D  Mo.  App.  38S,  88  Mo.  App.  187. 

If  the  landlord  undertakes  to  make  repairs,  and 
does  it  so  unskilfully  as  to  subsequently  cause  an 
injury  to  the  tenant,  he  will  be  liable  therefor. 
Gregor  v.  Cady,  82  Mo.  181. 

A  landlord  whose  negligence  in  making  ordinary 
repairs  is  the  cause  of  a  personal  injury  to  the  ten- 
ant is  liable  therefor.  Gill  v.  Mlddleton,  105  Mass. 
477,  7  Am.  Rep.  548. 

If  the  owner  in  making  repairs  negligently  causes 
the  building  to  burn  he  will  be  liable  to  the  tenant 
for  his  injury.    Hine  v.  Cushing,  53  Hun.  519. 

If  the  repairs  are  negligently  made  the  tenant 
may  recover  the  damages  which  he  suffers  because 
of  the  defect,  if  he  was  Ignorant  that  the  premises 
had  not  been  made  safe.  Walker  v.  Swayzee,  3 
Abb.  Pr.  138. 

In  Franklin  v.  Brown,  21  Jones  &  8.  474,  where 
the  injury  was  caused  by  noxious  gases  which  came 
through  the  window  and  which  the  evidence 
showed  neither  party  knew  of  before  the  signing 
of  the  lease,  so  that  there  was  nothing  to  show  neg- 
ligence on  the  part  of  the  landlord,  the  court  says, 
if  guilty  of  negligence  or  other  delictum  which 
leads  directly  to  the  accident  and  wrong  com- 
plained of,  the  landlord  is  liable. 

Where  the  owner  raised  the  leased  house  and  did 
not  provide  a  safe  and  proper  means  of  entrance 
to  and  egress  from  it  and  the  tenants  wife  fell  and 
was  injured  in  attempting  to  leave  the  house,  the 
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court  held  tbat  If  the  fall  was  caused  t>ecau9e  the 
owner  failed  to  provide  any  means  of  egress  what- 
ever or  through  some  patent  defect  in  the  plan  of 
the  contrivance  the  tenants  could  not  recover,  but 
if  the  structure  was  proper  but  was  insufllcientiy 
secured  and  therefore  gave  way  under  the  iit- 
tempted  use  there  might  perhaps  be  a  recovery. 
Smith  y.  Buttner,  90  Cal.  05. 

If  the  injury  results  from  a  nuisance  on  the  land- 
lord's adjoining  property  there  may  be  a  recovery. 
Alston  V.  Grant,  8  El.  &  B1.128.  2  C.L.  Rep.  uas.  23  L. 
J.  Q.  B.  N.  S.  163, 18  Jur.  332. 

Where  the  landlord  removes  the  gas  fixture^ 
without  plugging  the  ends  of  the  openings,  aod 
sulMcquently  permits  gas  to  be  turned  into  th» 
pipes,  by  reason  of  which  an  explosion  occurs  and 
injures  the  tenant,  he  will  he  liable  for  the  injury. 
Kimmell  v.  Burfclnd.  2  Daly,  15.5. 

In  Meany  v.  Abbott,  6  Phila.  258,  where  the  land- 
lord employed  a  plumber  to  make  certain  additions 
to  the  building,  the  court  held  chat  he  was  not  lia- 
ble for  the  defects  in  the  work  when  done,  on  the 
ground  that  the  plumber  was  not  his  servant  tor 
whose  acts  he  was  liable. 

So,  11  the  landlord,  with  the  consent  of  the  ten- 
ant, lets  the  repairs  out  to  a  contractor,  he  will 
not  be  liable  for  injuries  caused  by  the  contractor'* 
neff ligence.  Francisco  v.  Brinkley.citnd  iu  3  Klnij'* 
Dig.  (Teno.)  2d  ed.  9  3515. 

Contributory  ncgliocnce. 

The  tenant  cannot  recover  if  the  unsnfe  con- 
dition of  the  premises  was  his  own  fault,  Kahn  ▼. 
Love.  3  Or.  200. 

If  the  tenant,  knowing  tbat  a  srairway  is  dansrer- 
ous  and  has  not  been  use<l  for  more  than  a  year. 
voluntarily  attempts  to  use  it  without  adequ.HK- 
cause,  she  will  be  guilty  of  such  negligence  a«  '-> 
prevent  a  recoverj' against  the  landloni,  althou/li 
be  has  not  complied  with  his  promise  to  repair  it. 
Town  V.Armstrong,  75  Mich.  580. 

Incase  the  landlord  does  not  comply  with  lii 
agreement  to  make  repairs,  the  tenant  caDoo*. 
knowing  that  his  property  will  be  exposed  to  in- 
jury if  left  on  the  premises,  talse  the  hazard  of 
leaving  it  there  at  the  risk  of  the  landlord.  If  he 
does  leave  it  there,  and  the  property  is  injured,  be 
cannot  recover  from  the  landlord  therefor.  Cook 
v.  Soule,  56  N.  Y.  420. 

In  Scott  v.  Simons,  54  N.  H.  42«,  the  court  say» 
that  the  landlord  will  be  liable   If  be  has  negii- 
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The  learned  trial  judge,  however,  excluded 
the  evidence  also  upon  another  ground;  and 
that  was  because,  in  his  opinion,  the  evidence 
offered  did  not  go  to  the  extent  of  setting 
up  a  distinct  collateral  agreement  to  make  the 
premises  safe,  or  an  assurance  that  they  had 
been  made  safe,  but  that  the  evidence  only 
went  to  show  complainants  about  the  sanitary 
condition  of  the  premises,  and  promises  in  re- 
gard to  the  grates  and  windows  and  other 
minor  details  and  assurances  only  as  to  them. 
The  most  material  evidence  upon  this  question 
is  that  of  plaintiff,  which  is  somewhat  indefi- 
nite. She  does  not,  in  her  evidence,  mention 
the  porch,  and  does  refer  to  the  windows  and 
grates,  and  general  sanitary  condition  of  the 
premises;  but  she  also  says  that  the  promise  was 
to  put  the  house  in  good  repair, — safe  repair. 
The  question  as  to  whether  the  entire  contract 
was  reduced  to  writing,  or  an  independent  col- 
lateral agreement  was  made,  was  a  question  of 
fact:  and  where  there  was  any  evidence  to  sus- 
tain the  contention,  it  was  a  matter  for  the  jury 
to  determine,  and  not  for  the  court  Cobb  v. 
Wculace,  6  Coldw.  640,  98  Am.  Dec.  435;  Stew- 


art V.  Phmix  Ins,  Co.  9  Lea,  t04,  112.  We 
think  that  it  was  therefore  error  in  the  trial 
judge  to  determine  these  questions,  and  ex- 
clude all  evidence  in  regard  to  them. 

The  court  charged  the  jury,  among  other 
things,  substantially,  that  if  the  ]andk>rd  knew 
the  unsafe  condition  of  the  premises,  and  con- 
cealed the  fact  from  the  tenant,  and  that  she- 
did  not  know  of  their  unsafe  condition,  or 
could  not  have  known  by  the  exercise  of 
proper  care  and  diligence,  then  she  could  re- 
cover, etc.  It  will  be  noted  that  the  learned 
trial  judge,  in  this  charge,  makes  the  tenant  re- 
sponsible, not  only  for  the  facts  known  to  her, 
but  also  such  as  she  could  have  known  by  the 
exercise  of  proper  care  and  diligence;  but  he 
only  holds  the  landlord  responsible  for  his  ac- 
tual knowledge,  and  not  for  such  knowledge  a» 
he  might  have  had  by  the  exercise  of  proper 
care  and  diligence.  We  think  the  great  weighs 
of  authority  is  that,  if  a  landlord  lease  premises- 
which  are  at  the  time  in  an  unsafe  and  danger- 
ous condition,  he  will  be  liable  to  his  tenant 
for  damages  that  may  result,  if  he  knows  the 
fact  and  conceals  it,  or  if,  by  reasonable  care 


frently  coostruoted  the  premiseei  or  nefrllgently 
suffered  tbem  to  remain  defective  after  notice 
that  they  have  become  so.  But  it  bolds  that  ttie 
evidence  did  not  show  that  he  had  done  either. 
The  court  further  says  tbe  landlord  migbt  be  lia- 
ble to  tbe  tenant  if  after  notice  of  the  defect  be 
failed  to  repair  it,  but  *'  we  think  not  to  one  who 
after  beincr  aware  of  the  defect  unnecessarily  ex- 
posed his  goods  to  injury  by  ft.** 

If  the  tenant  continues  to  occupy  knowing  of 
tbe  dangerous  condition  of  the  premises  he  will 
be  guilty  of  contributory  negligence,  and  cannot 
recover  for  the  injury  caused  by  the  accident.- 
Kampinsky  v.  Hallo,  63  N.  Y.  S.  R.  96S. 

If  the  tenant,  knowing  of  the  defective  condition 
of  the  premises,  continues  to  use  tbem  and  is(  m- 
jured  by  the  defect,  contributory  negligence  will 
bar  a  recovery  for  tbe  injury.  Sanders  v.  Smith, 
6  Misc.  1. 

Tn  Cantrell  v.  Fowler,  82  8.  C.  680,  It  is  said 
while  tbe  landlord  would  be  liable  for  all  Injury 
which  tbe  tenant  migbt  sustain  because  of  bis 
breach  of  contract  to  repair,  yet  tbe  tenant  should 
DOt  stand  quietly  by  and  voluntarily  assume  the 
risk  of  injury,  thus  contributing  to  bis  own  loss. 
He  ought  to  make  the  repairs  himself,  and  charge 
tbe  sum  to  the  landlord. 

A  tenant  bas  no  rigbt  to  use  demised  premises 
which  he  knows  to  t>e  unfit  for  occupation 
in  such  away  us  to  cause  dnmage  and  loss,  and 
then  seek  to  recover  damavres  from  bis  land- 
lord for  tbe  injury  so  occasioned  by  his  own  act. 
Nichol  V.  Dusenbury,  cited  in  2  Hilt  223. 

In  Arnold  v.  Clark,  13  Jones  &  S.  252,  tbe  court 
says  aitbuugb  tbe  representations  as  to  the  safe- 
ty of  tbe  premises  were  false  the  tenant  could 
not,  having  knowledge  of  tbe  falsehood,  take  tbe 
risk  of  continuing  its  use  and  look  to  tbe  landlord 
to  indemnify  bim  for  any  losstbathe  might  sus- 
tain. And  tbe  same  would  be  true  in  reference  to 
a  promise  to  repair.  The  measure  of  damoi^es  is 
what  the  repairs  would  cost  if  made  by  the  tenant, 
or  Uie  loss  in  tbe  use  of  tbe  premise  while  making 
them,  or  the  difference  In  rental  value  with  and 
without  them. 

And  that  principle  was  followed  in  Kabus  v. 
Frost,  18  Jones  &  S.  72. 

Proximate  catus. 

A  landlord  Is  not  liable  for  injuries  to  a  tenant 
by  the  fall  of  plaster  which  was  loose  and  which  he 
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had  promised  to  repair,  if  tbe  proximate  cause  of 
the  fall  was  the  act  of  an  employee  of  an  inde- 
pendent contractor  in  the  room  above, who  pushed 
his  foot  through  the  ceiling.  Fitzgerald  v.  Tim- 
oney,13  Misc.  aS7. 

Meaeurt  of  damages. 

An  express  contract  between  landlord  and  ten- 
ant that  the  former  is  to  repair  tbe  demised 
premises  does  not  render  bim  liable  for  an  Injury 
to  the  tenant  arising  from  want  of  repair,  although 
the  tenant  has  notified  him  of  the  unsafe  condition 
of  the  premises.  The  tenant*s  only  remedy  is  to 
make  tbe  repairs  at  the  expense  of  the  landlord. 
Brown  v.  Toronto  General  Hospital,  28  Ont.  Kep 
609. 

In  case  the  owner  does  not  put  the  building  in 
repair  as  he  agreed  to  do  the  tenant  cannot  recover 
for  tbe  loss  of  the  services  of  one  of  his  employees, 
an  opera  singer,  who  was  made  111  by  the  unsuitable 
c<indition  of  tbe  premises.  New  York  Academy  of 
Music  v.  Hackett,  2  Hiit.  217. 

Where  the  leasing  of  a  house  te  procured  by 
fraud  In  statements  as  to  tbe  capacity  of  the  fur- 
nace tbe  tenant  may  retain  the  premises,  and  re- 
cover his  damages,  which  will  t)e  the  difference  be- 
tween tbe  rental  value  of  the  property  as  it  Is  and 
as  it  would  have  been  had  it  been  as  represented. 
Pry  or  v.  Foster,  130  N.  Y.  171. 

If  tbe  landlord  refuses  to  comply  with  bis  agree- 
ment to  repair  a  dangerous  pit  fall  near  the  well» 
and  tbe  tenant  falls  into  it  and  is  injured,  be  cannot 
recover  for  tbe  injury,  since  tbe  damages  are  too 
remote.  He  should  have  had  tbe  repairs  made  at 
the  expense  of  tbe  Landlord.  Hamilton  v.  Feary,  8 
Ind.  App.  615. 

In  Flynn  v.  Hatton,  48  How.  Pr.  883,  It  Is  said  the 
ordinary  damages  for  breach  of  a  general  agree- 
ment to  keep  the  premises  In  repair  are  tbe  ex- 
penses of  repair  and  tbe  loss  of  tbe  use  of  tbe 
premises  while  the  party  contracting  was  m  de- 
fault, and  such  an  agreement  in  no  way  contem- 
plates any  destruction  of  life  or  casualties  to  the 
person  or  property  which  migbt  accidentally  result 
from  an  omission  to  fulfil  the  agreement. 

DUtinguWiable  cases. 

Undoubtedly  the  landlord  should  not  be  per- 
mitted to  shield  himself  behind  his  bare  statement 
that  be  did  not  know  if  under  all  the  circumstan- 
ces it  is  evident  that  he  should  have  known  of  the 
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and  diligence  be  could  haye  known  of  such 
liaDgerous  and  unsafe  condition,  provided  rea- 
sonable care  and  diligence  are  exercised  by  the 
tenant  on  bis  part  Taylor,  Land.  &  T.  7tb  ed. 
^  175;  2  Wood,  Land.  &  T.  p.  854,  and  note; 
Shearm.  &  Redf.  Neg.  §§709-711;  Cowen  v. 
Sunderland,  145  Mass.  868;  Coke  v.  Outkese, 
80  Ky.  698, 44  Am.  Rep.  499;  Cesar  v.  KaruU, 
60  N.  Y.  229,  19  Am.  Rep.  164;  LoweU  v. 
SpiulcUna,  50  Am.  Dec.  780,  note;  Woodf. 
Land.  &  T.  12th  ed.  707;  Godley  v,  Eaperty, 
20  Pa.  887, 59  Am.  Dec.  781;  Carson  v.  OodUy, 
26  Pa.  111.  67  Am.  Dec.  404;  Edwards  y.  New 
York  dk  H,  R.  Co.  98  N.  Y.  249.  50  Am.  Rep. 
659;  QUI  v.  Middletpn,  105  Mass.  477.  70  Am. 
Rep.  548.  The  same  principle  is  held  in  our 
own  case  of  Young  y.  Bransford,  12  Lea,  244, 
citing  1  Thomp.  Neg.  817;  Whart.  Neg.  §^817, 
845.  See  also  Timlin  v.  Standard  Oil  Co.  126 
K.  Y.  614;  Ahern  v.  Steele,  115  N.  Y.  208,  5 
L.  R.  A.  446;  Maytoood  v.  Logan,  78  Mich. 
185;  Lindsey  v.  Leighton,  150  Mass.  2^5; 
12  Am.  &  Eng.  Enc.  Law,  pp.  687,  691, 
note.  This  is  not  in  conflict  wiih  the  gen- 
•eral  rule  that,  in  the  absence  of  any  stipula- 
tion or  statement,  there  is  no  warranty  that  the 
premises  are  in  a  babitahle  condition,  and  no 
obligation  to  repair,  as  held  in  Southern  Oil 
Works  V.  Bickford,  14  Lea,  657,  and  Banks  y. 
White,  1  Sneed.  614;  but  the  cases  proceed 
upon  the  idea  that  the  premises,  when  leased, 
4ire  unsafe  and  that  fact  is  known  to  the  land- 
lord and  concealed  by  him  from  the  tenant,  or 
might  have  been  known  by  him  by  the  exer- 
cise of  reasonable  care  and  diligence.  The  lia- 
bility does  not  arise  upon  any  question  of  con- 
tract, but  upon  the  obligation  to  the  tenant  not 
to  expose  him  to  danger  of  which  the  landlord 
knows,  or  could  know  by  reasonable  care,  nor 
18  it  done  away  with  by  the  fact  that  the  par- 
ties examined  the  premises,  and  the  tenant  did 
not  discover  the  defect  if  he  exercised  reason- 
able diligence.  This  view  of  the  case  was  pre- 
sented in  the  second  count  of  plaintiff's  declara- 
tion. Upon  this  feature  of  the  case  the  learned 
trial  Judge  charged  the  Jury,  amontr  other 
things:  '*  If  the  plaintiff  bad  any  ri^ht  to  re- 
cover, her  right  must  de|)end  upon  what  took 
place  after  the  plaintiff  took  possession  of  the 
premises,  and  before  the  accident  occurred." 


Without  going  further  mto  the  case,  and 
without  commenting  on  the  vast  array  of  au- 
thorities presented  by  the  defendant's  attoroej a 
in  support  of  the  trial  judge's  position,  some 
of  which  are  in  conflict  wiiu  the  views  herein 
given,  we  think  t/te  judgment  of  the  court  beloia 
must  be  reversed,  and  the  cause  remanded  for  a 
new  trial.     Appellee  will  pay  costs  of  appeal. 

A  petition  for  rehearing  was  subsequentlr 
filed,  in  response  to  which  Wilkes,  J.,  on 
March  5,  1896,  handed  down  the  following 
response,  which  applies  also  to  Stenberg  v.  WtU- 
coz  (Tenn.)  ante,  615: 

In  these  causes  petitions  to  rehear  have  been 
filed,   and    pressed   with    much   eurnestDeas. 
The  trial  Judge  in  the  court  below  correctly 
laid  down  the  law  in  regard  to  the  tenant,  and 
imposed  upon  her  the  risk  of  the  premises,  if 
she  knew,  or  by  the  excrci«e  of  rea^nable  care 
and  diligence  could  have  known,  of  their  dan- 
gerous condition.    It  is  complained  that  tbia 
court  imposed  upon  the  landlord  a  like  degree 
of  care  in  ascertaining  whether  his  premises 
were  in  safe  condition  when  he   let   them. 
The  correctness  of  the  rule  and  liability  of  tbe 
landlord  is  not  denied   when  he  has  actual 
knowledge  of  the  danger  and  fails  to  disclose 
it,  but  denied  so  far  as  it  requires  him  tc»  ex- 
ercise reasonable  care  and    diligence  to  ac- 
quaint  himself   with   their   condition.     The 
facts  assumed    by  counsel   in   arguing    this 
point  are  worthy  of  notice.    In  one  portion  of 
his  briefs  he  savs:    "Neither  tbe  landlord  nor 
his  agents  haa  any  notion  [we  suppose  he 
means  notice  or  knowledsre]  of  the  condition 
of  the  porch.  .  .  .  They  so  swear,  and  there  is 
no  contradictory  evidence."    In  another  por- 
tion of  his  briefs  he  says:    "The  premises 
were  old,  and,  to  my  belief,  the  porch  was 
obviously   dangerous   at   the   outset."    And 
again:    "The  porch  was,  at  the  outset,  obvi- 
ously, out  of  fix.     No  ordinarily  careful  person 
would  have  used  it.     That  is  the  simple  truth 
of  the  case."    We  think  the  evidence  tends  to 
show  a  state  of  facts  between  these  two  ex- 
tremes, to  wit,  tliatthe  porch  was  unsafe  when 
the  premises  were  let,  partly  from  the  manner 
of  construction,  and  partly  from  age,  and  that 
this  was  either  known  to,  or  by  reasonable  care 


defect.  But  rfae  oases  cited  above  seem  to  iodioate  I 
that  the  case?  are  few  In  which  the  landlord,  not 
actually  knoivlDfc  of  a  defect,  should  be  cbarged 
with  notice  when  the  tenant  should  not  be  charfred 
-with  tbe  same  notice.  In  Spellman  v.  Bnnnlfran,  86 
Hun,  174,  the  expression  Is  used  that  the  landlord 
would  be  liable  If  he  knew  or  "from  the  facts  and 
•circumstances  In  the  exercise  of  ordinary  care  and 
prudence  he  should  have  known**  of  the  defect, 
and  In  Booth  y.  Merriam,  166  Mass.  621,  it  Is  said  the 
landlord  must  disclose  concealed  defects  of  which 
tie  has  *'or  ought  to  have  kno wledtre.**  In  each  case 
tbe  expression  is  a  dictum.  Of  the  cases  died  in  the 
rebearinsr  opinion  in  Hikes  v.  Wnxoox  as  contain- 
ing such  an  expression  Martin  v.  Richards,  156 
Mass.  881.  was  a  case  of  illness  caused  by  a  con- 
cealed  vault  which  had  been  covered  by  a  plat- 
form. Tbe  question  was  as  to  the  admissibility  of 
evidence.  The  court  Intimates  that  there  might  be 
a  recovery  if  all  the  admissible  evidence  would 
warrant  the  Jury  in  finding  that  at  the  time  of  the 
letting  the  defendant  knew  the  source  of  danger, 
and  knew  or  ought  to  have  known  that  dangerex- 
iated.  There  the  facts  were  all  known  to  the  land- 
lord or  bis  agent,  and  tbe  only  question  was 
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whether  or  not  he  ought  to  have  known  that  the 
covered  vault  was  dangerous.  In  State,  Bashe,  v. 
Boyce,  78-  Md.  409,  the  injury  ocourred  on  a  wharf, 
as  to  which  there  is  an  inclination  to  make  an  ex- 
ception to  the  general  rule.  See  note  to  McConneU 
V.  Lemley  (La.  Ann.)  ante,  fl09.  In  Carson  v.  Godley. 
38  Pa.  Ill,  87  Am.  Dec.  404.  tbe  owner  conatnicted 
the  building  negligently  in  view  of  the  uses  to  which 
It  was  to  be  put.  In  Cope  v.  Outkeiv,  80  Ky.  966, 44 
Am.  Rep.  489.  it  was  an  admitted  fact  in  the  case 
that  the  owner  knew  of  the  defect. 

In  Lindsey  v.  Leighton,  160  Mass.  286,  where  it  Is 
said  that  it  wa^not  necessary  toshow  that  the  land- 
lord had  actual  knowledge  of  tbe  defect,  that  his 
duty  was  that  of  due  care,  and  ignorance  of  the  de^ 
feet  was  no  defense,  the  injury  occurred  on  tbe 
common  stairway  of  a  tenement  house,  as  to  which 
an  entirely  different  rule  applies  from  that  applica- 
ble to  oases  where  the  tenant  is  in  posseftsion  of 
the  entire  property.  See  note  to  Dollard  v.  Roberts 
(N.  Y.)  14  L.  R.  A.  239. 

Moy nihan  v.  Allyn,  182  Mass.  278,  was  also  the  case 
of  an  injury  on  a  common  passage  of  a  tenement 
house. 
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^onld  have  been  known  to,  the  landlord;  bat 
%t  was  not  80  obviously  danverous  as  to  have 
^deterred  an  ordinarily  careful  person  from 
uainff  it,  or  seeing  its  danger.    It  is  said  that 
the  landlord's  liability  to  bis  tenant  is  more 
restricted  than  it  Is  to  third  persons,  and  this 
is  unquestionably  so,  in  so  far  as  it  rests  upon 
the  contract  between  the  parties,  and  want  of 
•cmrein  the  tenant;  but,  in  thisand  similar  cases, 
'there  is  a  separate  and  distinct  ground  of  lia- 
bility, depending,  not  upon  contract  or  want 
-of  contract,  but  upon  the  obligation  the  land- 
lord or  landowner  is  under  to  his  tenant,  as 
weU  as  third  persons,  not  to  expose  them  to 
-danger  which  he  knows  or  could  know  by  the 
•  «xercise  of  reasonable  diligence.    The  rule  laid 
down  does  not  place  upon  the  landlord  the 
obligation  of  an  insurer  or  warrantor  by  con- 
tract, nor  does  it  impose  the  extreme  duty  of 
'OODStant  care  and  inspection,  but  it  does  impose 
upon  him  the  dutv  of  reasonable  care  and 
diligence  to  inform  lilmself  of  the  condition  of 
the  property  which  he  proposes  to  let;  and  if, 
when  he  leases,  he  knows,  or  by  the  exercise 
•of  reasonable  care  and  diligence  should  know, 
that  the  premises  are  dangerous,  it  is  his  duty 
to  make  them  safe  before  lie  leases,  or  inform 
the  tenant  of  their  condition;  and  if  he  does  not, 
%e  must  respond,  to  any  person  not  in  fault, 
-for  damages  caused  by  such  condition  of  the 
'premises,  whether  tenant  or  third  person.    Nor 
does  this  holding  imply,  as  counsel  suggests, 
that  the  tenant  is  thereby  entirely  relieved 
from  the  duty  of  proper  dfttgence  on  his  part, 
-snd  that  the  landlord  is  virtually  made  guar- 
dian for  the  tenant.    The  obligation  of  the 
tenant  to  exercise  proper  diligence  was  prop- 
««rly  stated  by  the  trial  Judge,  and  there  is 
nothing  in  the  ruling  of  this  court  that  can 
l^itimately  bear  the  construction  given  to  it 
-by  counsel  to  relieve  the  tenant  of  such  care. 
The   contention   in    the  8te*)berg  Case  is, 
^mainly,  that,  being  a  boarder,  she  was  the 
jTuest  of  the  tenant,  and  not  a  third  person  in 
the  eye  of  the  law.    It  sut&ces  to  say,  upon 
this  point,  without  noting  other  considerations, 
that  the  evidence  shows  that  the  house  was  let 
to  be  used  as  a  boarding  house,  and  recom- 
mended by  the  landlord  for  that  purpose.    If 
it  was  unsafe  for  that  purpose,  which  is  a 
quasi-public  purpose,  and  defendant  knew  it, 
or  could  by  reasonable  care  and  diligence  have 
known  it,  he  should  respond  in  damages  to  any 
person  injured  on  the  premises.     The  boarder 
is  there  as  much  by  invitation  of  the  landlord 
as  of  the  tenant.     She  is  there,  not  strictly  as 
:s  guest,  but  as  a  third  person,  legitimately  on 
the  premises  on  business,  for  the  purpose  for 
which  they  were  let.    The  rule  is  that,  if  the 
landlord  is  guilty  of  delictum  or  negligence,  he 
is  liable;  otherwise,  not.     And  in  this  view  of 
the  case,  the  tenant  and  his  boarder  stand  upon 
the  same  footing,  the  contract  being  out  of  the 
way.     The  tenant  may  have  more  extensive 
rights  if  she  expresslv  contracts  for  safe  prem- 
ises, and  is  assured  of  their  safety;  and,  on  the 
other  hand,  her  rights  may  be  restricted  if  she 
is  guilty  of  negligence  in  ascertaining  for  her- 
self the  condition  of  the  premises  when  she 
rented  them,  or  took  them  knowing  them  to 
be  unsafe.    The  rule,  as  laid  down  by  this 
oourt,  imposes  reasonable  care  and  good  faith 
on  both  landlord  and  tenant,  in  the  absence  of 
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a  contract  to  make  the  preroisea  safe,  or  a 
warranty  of  their  condition;  and,  keeping  this 
rule  in  view,  the  tenant  and  his  boarder  are 
entitled  to  as  much  protection  against  the  land- 
lord as  is  the  stranger  passing  along  the  street 
or  occupying  adjoining  premises.  It  cannot 
be  the  law  that^tbe  owner  of  an  hotel  which  is 
in  an  unsafe  condition,  known  to  him  to  be  so, 
or  by. reasonable  care  and  diligence  he  could 
know,  can  lease  it  to  a  tenant,  who  exercises 
reasonable  care  and  diligence,  and  does  not 
discover  the  danger,  and  then  escape  liability 
to  either  the  keeper  of  the  hotel,  or  his  family 
or  servants,  or  the  persons  who  enter  the  hotel 
for  its  accommodation.  What  the  hotel 
keeper's  liability  may  be  at  the  same  time  is 
not  a  question  now  before  us.  While  many 
of  the  cases  cited  in  the  opinion  are  cases 
where  the  liability  was  held  to  exist  as  to 
third  persons,  there  is  no  diflference  between 
such  third  persons  and  the  tenant  and  his 
servants,  the  matter  of  contract  and  negligence 
of  tenant  being  out  of  the  way,  as  is  said  in 
Ootoen  V.  Sunderland,  146  Mass.  i)68.  There  is 
an  exception  to  the  general  rule  of  caveat 
emptor,  as  between  lessor  and  lessee,  "arising 
from  the  duty  which  the  lessor  owes  the  lessee. 
This  duty  does  not  spring  directly  from  the 
contract,  but  from  the  relation  of  the  parties, 
and  is  imposed  by  law."  We  quote  from  Wood 
on  Landlord  and  Tenant  (p.  855):  "Where 
there  are  defects  in  the  premises  not  open  to 
ordinanr  observation,  of  the  existence  of  which 
the  landlord  knows,  or  ought  to  know,  which 
are  dangerous  to  the  person  of  the  tenant,  it  is 
his  duty  to  disclose  them  to  the  tenant,  and  if 
he  fails  to  do  so.  and  the  tenant  is  injured 
thereby,  the  landlord  is  responsible  for  all  the 
damages  that  ensue  to  the  tenant  therefrom." 
Again  (p.  869),  the  same  author  aays:  "But, 
when  the  premises,  at  the  time  when  they  are 
leased  are  in  so  defective  a  condition  aa  to  be 
per  ee  a  nuisance,  especially  when  they  are 
leased  for  a  quasi  public  use,  the  landlord  is 
responsible  for  injuries  resulting  either  to  the 
tenant  or  third  persons  lawfuUj  upon  the 
premises  therefrom." 

The  rule  laid  down  by  this  court,  and  (as  we 
think)  sustained  by  authority  and  reason,  Is 
that,  in  the  absence  of  a  contract  to  repair,  or 
warranty  of  condition,  both  the  landlord  and 
tenant  must  use  reasonable  care  and  diligence. 
If  the  tenant  neglect  such  reasonable  care  and 
diligence  to  ascertain  the  condition  of  the 
premises,  or,  knowing  their  conditioQ,  assumed 
the  risk,  then  he  cannot  recover  against  the 
landlord.  On  the  other  hand,  if  the  landlord 
neglect  to  use  reasonable  care  and  diligence  in 
ascertaining  whether  his  premises  are  safe,  or 
if  he  actually  knows  they  are  unsafe,  and  con- 
ceals or  misrepresents  their  condition,  then  he 
is  liable,  the  tenant  being  in  no  fault.  It  is 
not  upon  the  ground  of  an  insurer  or  warrantor 
of  condition  under  his  len«>'^  contract,  but  on 
the  ground  of  the  ohlig'  ou  implied  by  law 
not  to  expose  the  tenant  ^  the  public  to  danger 
which  be  knows,  or  in  gxyod  faith  should  know, 
and  which  the  tenant  does  not  know,  and  can- 
not ascertain  by  the  exercise  of  reasonable 
care  and  diligence.  The  cases  are  numerous 
which  use  the  expression,  laid  down  in  the 
opinion  in  this  case,  that  the  landlord  is  liable, 
not  only  for  actual  knowledge,  but  also  for 
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reasonable  care  and  diligence  in  obtaining  such 
knowledge, — not  only  when  he  knows,  but 
when  he  ought  to  know,  of  the  defects,  by 
using  ordinary  care  and  diligence.  As  using 
this  expression,  we  cite,  among  others,  Martin 
V.  Ridiarda,  155  Mass.  881;  IState^  Bashe,  ▼. 
Boyee,  78  Md.  469;  Canon  v.  OodUy,  26  Pa. 
111.  67  Am.  Dec.  404;  Coke  v.  Qutkete,  80  Ky. 
598,  44  Am.  Rep.  499.  In  the  late  case  of* 
Lindtey  v.  Leighton,  150  Mass.  288,  it  was  held 
that  it  was  not  necessary  to  show  that  tbe  owner 
had  actual  knowledge  of  the  defects.  His  duty 
was  that  of  due  care,  and  ignorance  of  the 
defect  was  no  defense,  in  tbe  absence  of  such 
care.  In  Moynihan  y.  AUyn,  162  Mass.  272, 
it  was  held  tbat  it  was  the  duty  of  tbe  landlord 
to  inform  the  tenant  of  any  hidden  defects, 
which  could  not  be  discovered  by  reasonable 
diligence  on  his  part,  and  of  which  the  defend- 
ant ought,  for  his  proper  protection,  to  be 
informed;  citing  quite  a  number  of  other  Mhs- 
sachusetts  cases.  Mr.  Pingrey  says,  in  §  592 
of  his  work  on  Real  Property:  "Of  course,  if 
there  is  a  concealed  defect  which  renders  the 
premises  dangerous,  which  the  tenant  cannot 
discover  by  the  exercise  of  reasonable  diligence, 
of  which  tbe  landlord  has  or  ought  to  have 
knowledge,  it  is  the  landlord's  duty  to  disclose 
it,  and  he  is  liable  for  an  injury  which  results 
from  his  concealment  of  it."  In  g  594  the  same 
author  says:  It  is  held  that  the  obligation 
and  liability  are  the  same  to  the  tenant's  jifuest 
and  to  his  servants,  "and  the  landlord  is  re- 
sponsible, unless  it  appears  that  such  owner  did 
not  know,  or  bv  reasonable  care  and  diligence 
could  not  have  known,  of  the  unsafe  condition 
of  the  premises  when  he  leased  them." 

Under  the  principle  we  have  attempted  to  lay 
down,  the  landlord's  liability,  leaving  the  con- 
tract of  lease  out  of  view,  is  the  same  to  the 
tenant  as  to  his  servant,  or  his  guest,  or  his 
customer,  or  his  wife  or  child,  or  to  the  stranger 
passing  along  the  streets  or  on  the  premises  for 
any  legitimate  purpose.  The  only  case  cited 
by  counsel  apparentl}'  holding  a  doctrine  con- 
trary to  tbat  laid  down  by  this  court  is  that  of 
Burdick  v.  Cheadle,  26  Ohio  St.  893,  20  Am. 
Rep.  767.  This  case  is  also  reported  in  50  Am. 
Dec.  782,  and  referred  to  as  a  peculiar  case, 
and,  as  we  think,  very  justly  criticised,  as 
placing  the  party  injured  in  a  very  anomalous 
position.  Tbe  case  is  clearly  out  of  line  with 
the  current  of  authority.  It  may  be  remarked, 
however,  that  in  that  case  the  court  said: 
"Whether  the  noxious  structures  existed  at 
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the  time  the  lessees  entered  into  the  possession 
of  the  storeroom  does  not  appear."    As  illus- 
trative of  the  application  of  tbe  rule  we  have 
laid  down,  we  cite  the  following,  among  other 
cases,  showing  when  the  rule  is  applied,  and 
as  to  what  persons  held  applicable:    In  Steordt* 
V.  Edgar,  59^  N.  Y.  28,  17  Am.  Rep.  295,  a 
'longshoreman  in  the  service  of  the  tenant  sued 
the  owner,  and  recovered.    In  OodUj/  v.  Hag- 
eriy,  20  Pa.  887,  59  Am.  Dec.  731,  a  servant 
of  the  tenant  sued  the  owner,  and  recovered. 
In  Carson  t.  Qodley,  tupra,  a  customer  of  the 
tenant  sued  the  owner,  and  recovered.    To 
Cesar  v.  Karutz^  60  N.  Y.  229,  the  owner  was 
held  liable  to  the  child  of  the  tenant.    In  Cote 
V.  GvtkeH,  supra,  tbe  owner  was  held  liable 
for  injuries  sustained  by  a  child  of  tbe  teoaot. 
In  Martin  v.  Richards,  155  Mass.  881.  three 
cases  were  tried  together,  and  the  owner  was 
held  liable  for  an  injury  to  the  child  and  wife 
of  tbe  tenant.     In  Minor  v.  Sharon,  112  Mass. 
477,  three  cases  were  tried  together,  and  the 
owner  was  held  liable  for  injuries  to  the  tenant's 
children.    In  J^te,  Bas/ie,  v.  Bayee,  78  Md. 
469,  the  owner  was  held  liable  for  injuries  to* 
the  .servant  of  the  tenant.    In  QUI  v.  InddUton, 
105  Mass.  477,  7  Am.  Rep.  548.  the  owner  was- 
held  liable  for  an  injury  to  tbe  wife  of  the 
tenant.     In  Nugent  v.  Boston,  G.  db  M.  B.  Co. 
80  Me.  62,  the  owner  was  held  liable  to  persons 
rightfully  on  the  premises.    Id  Nelson  v.  Lit- 
erpool  Brewing  Co,  L.  R.  2  C.  P.  Div.  311,  the 
right  of  the  servant  of  the  tenant  to  sue  was 
recognized.    In  Moynihan  v.  AUyn,  liSZ  Mass 
272.  the  right  of  the  child  of  the  tenant  to  sue 
was  recognized.    And  Mr.  Pingrey,  in  bis  work 
on  Real  jProperty,  expressly  states  that  there  is^ 
no  distinction  in  the  rule  as  to  the  liability  of 
the  owner  to  the  tenant  or  to  the  tenaot's 
guest,  or  to  the  tenant's  servant.    In  each  in- 
stance be  says  the  rule  is  the  same. 

We  see  no  reason  or  occasion  for  rebeario^ 
the  causes  upon  further  arguments  or  briefs. 
The  petitioners  make  no  new  grounds  of  de- 
fense, and  lay  down  no  principles  that  have  not 
already  been  fully  aigued  by  counsel  for  de 
fend  ant,  and  still  more  fully  investigated  and 
considered  by  the  court.  It  could  serve  do 
useful  purpose  to  have  further  argument  along 
lines  that  the  court  does  not  consider  conclusive 
or  material  in  the  case.  Tbe  court  is  satisfied 
with  its  conclusions,  and  has  no  doubt  of 
their  correctness  when  properly  understood 
and  applied. 

The  petition  to  rehear  is  denied^  anddismisted 


UM. 


Obaud  IsLAin)  &  N.  W.  R  Co.  j.  Baker. 
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1*  A  queation  ariaiiii^  upon  the  plead- 
iii|l^  which  Is  certified  to  the  supreme  court  for 
decision  etiDnot  be  answered  If  the  facts  do  not 
sufflcientiF  appear  in  the  pleadings  to  authorize 
aoonaplete  determination  of  it. 

8.  In  determining  whether  or  not 
eounty  indebtedness  Tiolates  a  consti. 
tutional  provision  that  no  county  shall  create 
any  iDdeMedness  exoeedlnv  S  per  centum 
upon  the  afoeased  ndae  of  the  taxable  property 
In  It,  compulsory  obliiratloDS  imposed  by  the 
leirtalature  most  be  inoluded. 

8«   The   fkct  that  the  ▼alidlty  oi  the 

deM  on  which  a  Judgment  against  a  oounty 
was  rendered  cannot  be  questioned  in  a  proceed- 
ing to  enforce  a  tax  to  pay  It  does  not  prevent 
a  reslstanoe  of  the  tax  on  the  ground  that  it  was 
not  authorized  by  law. 

4*  A  Jadf^ent  ai^ainst  n  eonnty  for  n 
dnlnt  whieh  should  hnvebeen  paidoutof 
current  revenue,  but  was  not  because  the  amount 
Hmited  by  the  Gonstltution  was  exhausted,  and 
whloh  did  not  become  valid  county  Indebtedness 
because  the  constitutional  limit  of  indebtedness 
had  already  been  reached,  or  because  it  was  not 
legally  adopted  by  the  people.  Is  not  ^'public 
debt*^  within  the  meaning  of  a  provision  of  a 
Constitution  limiting  the  tax  rate  except  for 
public  debt  and  interest  thereon. 

5.  Recourse  to  the  claims  upon  which 
Judgments  ag^ainst  a  county  were  ren- 
dered may  be  had  to  determine  to  what  class 
they  belong,  and  whether  or  not  any  limit  is  im- 
posed upon  taxation  by  which  they  may  be  en- 
forced. 

6.  The  expense  of  maintaining^  the  dis- 
trict court  ^  a  county  purpose  which  must  be 
provided  for  out  of  the  fund  raised  by  the  lim- 
ited tax  levy  authorized  by  Oonat  art  15, 1 6. 

7.  Compensation  to  be  made  to  a  land- 
oimer  for  land  taken  by  a  county  for  the  loca- 
tion of  a  public  road  must  be  paid  out  of  the  or- 
dinary county  revenue  raised  by  the  limited  tax 
provided  by  Const,  art  16, 1 5. 

8«   A  board  of  county  commissioners 

which  can  only  act  as  a  body  in  session  cannot 
confess  Judgment  against  the  county  under  a 
statute  requiring  defendant  to  personally  appear 
In  court  in  order  to  confess  judgment 

9«  A  power  €»f  attorney  to  confess  Judgment 
cannot  be  given  by  a  board  of  oounty  commis- 
sioners without  statutory  authority. 

(June  80, 1896.) 

RESERVATION  by  the  District  Court  for 
Crook  County  for  the  opinioD  of  the  Bu 
preme  Court  of  certain  questions  arising  in  a 


proceeding  to  enjoin  defendants  from  collect- 
log  certain  taxes  which  had  been  levied  in 
Crook  county  for  the  year  1895.  Ansioers  fa- 
vorable to  complainant. 

The  facts  are  stated  iu  the  opinion. 

MesiTB.  Burke  ft  Fowler  and  N.  K. 
Orinr*  ^^^  plaintifr. 

Atesir$.  J.  L.  Stotts  and  M.  Nichols,  for 
defendants: 

There  is  no  dlistinction  made  by  the  courts 
between  bonded  debt  and  liquidated  debts  gen- 
erally 80  far  as  the  application  of  the  term 
"public  debt"  is  concerned.  The  bonded  debt 
i.o  Rimply  a  funded  debt  and  the  other  a  floatini; 
debt  ^ 

Slate,  Palmer,  v.  Hickman,  11  Mont.  541; 
PeopU,  SeeUtf,  v.  May,  9  Colo.  80,  9  Colo.  404; 
Law  v.  People,  Iluck,  87  111.  885;  Gray  v.  Ben- 
nett, 3  Met  5*26. 

In  United  States,  Butz,  ▼.  Muwatine,  75  U.  S. 
8  Wall.  575,  19  L.  ed.  490,  the  court  states: 
'*Tbe  statute  of  Iowa,'  that  the  city  of  Musca- 
tine shall  levy  a  tax  of  only  1  per  cent  a  year 
does  not  excuse  such  city  from  levying  a  tax 
to  pay  a  judgment  ai^inst  it.  so  long  as  the 
state  Code  provides  for  the  levying  of  such 
tax." 

See  Carroll  County  Supers,  v.  United  States, 
85  U.  8.  18  Wall.  71,  21  L.  ed.  771. 

The  county  purposes  or  taxes  for  which  any 
certain  county,  by  g  2,  chap.  6,  Laws  of  1867, 
is  limited  to  8  mills  on  the  dollar,  except  on  a 
vote  of  the  people,  include  only  the  ordinary 
expenses  of  the  county,  and  do  not  include 
money  to  pay  principal  or  interest  of  a  county 
debt 

McCormick  y.  Fitch,  14  Minn.  252;  State  ▼. 
Milwaukee,  25  Wis.  122;  Cooley,  Taxn. 
138. 

The  limitation  of  12  mills  for  county  revenue 
was  to  prevent  the  board  of  county  commis- 
sioners from  incurring  indebtedness  by  extrava- 
gant or  reckless  management  But  the  salary 
of  an  officer  is  not  an  indebtedness  of  the 
county  which  is  created  by  the  county  board. 

State,  Wessel,  v.  Weir,  83  Neb.  SH;  State, 
Rotwitt,  ▼.  Hickman,  9  Mont  870,  8  L.  R.  A. 
403;   Welch  V.  Strother  (Cal.)  16  Pac.  22. 

A  liability  imposed  by  the  legislative  power 
of  the  state  does  not  come  under  the  eeneral 
rule  limiting  the  creating  of  public  indebted- 
ness. 

Grant  County  v.  l^ke  County,  17  Or.  458; 
People,  Rollins,  ▼.  Bio  Grands  County  Comrs. 
7  Colo.  App.  229. 

Mr.  Chester  B«  Bradley  amicus  curia, 

Mr,  R.  H.  Vosbnr^  for  Weston  county. 

Mr,  J.  T«  Hoop  for  Sheridan  county. 

Potter*  J.,  delivered  the  opinion  of  tbe 
court: 

Plaintiff  filed  its  petition  in  tbe  district  court 
for  Crook  county,  praying  for  an  injunction 


i^OTB.— On  the  question.  What  constltates  an  In- 
debtednesB  of  a  muniotpa]  corporation  within  the 
meaning*  of  provisions  restrlotlng  it  see  Beard  v. 
HopklnsYllie  (Cy.)  88  L.  B.  A.4ae,  and  iwte. 

▲s  to  the  oonoiusivenesB  of  a  Judgment  against  a 
mnnici polity  in  a  proceeding  by  mandamus  to  com- 
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pel  its  payment  tee  Howard  y.  Huron  (8.  D.)  28  L. 
B.  A.  489;  but  attention  should  be  caUed  to  tha 
distinction  between  the  concbi«1r^ne^  of  the  Judg- 
ment itself  and  the  right  to  exceed  the  limitation 
fixed  for  taxes. . 


WTOlOHa  SOFBJaCB  COXTBT. 
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agaiDSt  the  collection  of  a  portion  of  the  taxes 
levied  in  that  county  for  the  year  1806.  A  de- 
murrer was  Interposed,  and  upon  the  bearing 
thereof  the  court  ordered  the  cause  to  be  re- 
served to  this  court  for  its  opinion  upon  certain 
questions  certified  to  be  important  and  diffi- 
cult. In  the  year  1896  the  board  of  county 
commissioners  of  the  coimtv  of  Crook  levied 
the  following  taxes:  General  revenue,  10  mills; 
lieneral  county  school,  2  mills;  judfrment  tax, 
di  mills;  court-house  and  Jail  bonds,  2  mills; 
funding  bonds,  2^  mills,— amounting  in  the 
aggregate  to  IH  mills  on  the  dollar.  The  only 
part  of  the  levy  complained  of  in  this  action  is 
the  judgment  tax  of  8^  mills,  which  is  assumed 
to  have  been  levied  to  pay  certain  Judgments 
rendered  against  the  county.  The  facts  con 
nected  with  the  Judgments  are  not,  as  the 
pleadings  now  stand,  sufficiently  disclosed  to 
definitely  indicate  the  precise  nature  of  the 
claims  entering  into  them.  We  are  not  in- 
formed by  the  pleadings,  either,  as  to  the  time 
when,  or  the  court  wherein,  such  Judgments 
were  secured.  In  ferentiallv  it  may  appear  that 
they  were  obtained  since  the  admission  of  the 
state,  and  largely  upon  warrants  issued  in  pay- 
ment for  current  expenses  of  the  county,  since 
the  adoption  of  the  Constitution.  Indeed,  the 
argument  in  this  oOuft  was  lar^ly  confined  to 
the  effect  of  judgments  rendered  upon  warrants 
80  issued,  and  the  taxing  power  associated 
therewith,  althouffh  the  suggestion  was  ad- 
vanced by  counsel  that  for  all  which  appeared 
in  the  pleadings  funding  bonds  might  have 
constituted  the  source  oi  the  Judgments.  It 
would  seem  that  no  necessity  exists  for  dispute 
upon  the  essential  facts.  It  would  have  been 
more  satisfactory,  therefore,  and  would  per- 
haps have  narrowed  the  scope  of  our  investi- 
gation, had  the  issues  been  fully  made  up  prior 
to  the  reservation  to  this  court,  so  as  to  clearly 
and  without  cavil  present  the  questions  submit- 
ted by  the  learned  court  for  our  consideration. 
It  is  not  our  duty,  however,  to  pass  upon  the 
demurrer.  Our  Jurisdiction  is  limited  to  a  de- 
cision upon  the  certified  questions,  and  we  are 
not  requested  thereby  to  direct  the  ruling 
wbicb  should  be  made  upon  the  present  condi- 
tion of  the  pleadings. 

The  Judgment  tax  is  charged  to  have  been 
illegal  and  void,  and  levied  without  authority; 
tbat  the  same  was  not  levied  for  the  payment 
of  the  public  debt  of  the  county,  or  the  interest 
thereon;  and  the  county  had  exhausted  its 
power  to  levy  taxes  for  general  revenue  pur- 
poses by  a  levy  of  the  constitutional  limit  of  12 
mills  for  such  purposes  in  the  year  1896  and 
each  year  theretofore  since  the  organization  of 
the  state.  It  is  attempted  also  to  attack  the 
Judgments  upon  two  grounds:  First,  that  the 
alleged  debts  upon  which  they  were  obtained 
were  void,  as  having  been  contracted,  or  the 
evidences  of  such  indebtedness  having  been 
issued,  in  excess  of  the  limit  upon  county  in- 
debtedness established  by  the  Constitution; 
second,  that  the  said  judgments  were  pro- 
cured through  the  consentand  confession  of  the 
board  of  county  commissioners  contrary  to  law. 

The  questions  certified  for  our  decision  are 
as  follows:  (1)  Is  the  levy  of  the  board  of 
county  commissioners  of  tne  county  of  Crook 
of  8^  mills  of  Judgment  tax,  as  set  forth  in 
plaintiff's    petition,    and    the   agreement  of 
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parties  thereto  attached,  in  excess  of  the  Un- 
itation,  as  fixed  bv  the  Constitution  and  laws 
of  the  state  of  Wyoming?  (2)  Separate  and 
apart  from  each  of  the  propoeitions  hereia 
made,  is  or  is  not  the  defendant  entitled  to 
judgment  on  its  agreement  with  the  plaintiff 
(Exhibit  A,  plaintiff's  petition)  for  the  sum  of 
$927.66?  (8)  For  what  purposes  can  a  tax  be 
levied  by  the  board  of  the  county  commis- 
sioners in  excess  of  the  12-mill8  Hmftation,  and 
under  the  term  "Public  Indebtedness  and  In- 
terest Thereon,"  as  the  term  Is  used  in  §  5  of 
art.  16  of  the  Constitution?  (4)  Can  a  tax  in 
excess  of  12  mills  be  levied  by  the  board  of  the 
county  commissioners  for  the  payment  of  an 
indebtedness  growing  out  of  and  by  reason  of 
the  provisions  of  chapter  6  of  the  Laws  of  1883, 
entitled  *'An  Act  to  Encourage  the  Destruc- 
tion of  PredatoiT  Wild  Animalsr*  (5)  Can  t 
tax  in  excess  of  12  mills  be  levied  by  the  board 
of  the  county  commissioners  for  the  purpose 
of  paying  warrants  issued  for  salaries  of  county 
officers  when  the  revenue  of  the  county  de- 
rived from  taxation  in  previous  years  has  not 
proved  sufficient  to  defray  its  expenses,  and 
such  warrants  are  outstanding  and  unpaid  for 
the  want  of  sufficient  funds?  (6)  Does  the 
placing  of  warrants,  issued  for  legiiimste 
Qpunty  expenses,  into  judgment.  Justify  the 
board  of  the  county  commnsioners  in  levying 
a  tax  in  excess  of  12  mills  with  which  to  pay 
the  same?  (7)  In  case  judgment  has  been  ren- 
dered in  favor  of  a  landowner  for  damages 
caused  by  the  location,  construction,  and  open- 
ing of  a  public  road  through  his  land,  can  a 
tax  be  levied  to  pay  such  Judgment  in  exoees 
of  12  mills  provided  by  law  to  he  levied  for  all 
county  purposes,  the  revenue  raised  by  the  12- 
mill  tax  being  all  required  and  used  for  county 
purposes?  (8)  Has  the  board  of  the  county 
commissioners  authority  and  power  under  the 
Constitution  and  laws  of  the  state  to  confess  and 
authorize  a  confession  of  Judgments  against  the 
county?  (9)  Can  a  judgnient  rendered  b^  the 
district  court  of  Crook  county,  having  juris- 
diction over  the  person  and  subject-matter,  be 
attacked  collaterally  in  this  case?  (10)  Cannot 
the  board  of  the  county  commissioners  levy 
the  district-court  tax  for  the  maintenance  of 
the  court  in  addition  to  the  levy  of  12  milU  for 
county  revenue? 

The  second  question,  tit.:  ''Separate  and 
apart  from  each  of  the  propositions  herein 
made,  is  or  is  not  the  defendant  entitled  to 
Judgment  on  its  agreement  with  the  plaintiff 
(Exhibit  A,  plaintiff's  petition)  for  the  sum  of 
$927.66," — cannot  receive  our  consideration, 
for  the  reason  that  the  facts  do  not  sufficiently 
ai*pear  in  the  pleadings  before  us  to  authorizes 
complete  determination  thereof  upon  the  merits 
of  the  cause. 

For  the  purposes  of  convenience,  we  propose 
to  discuss  the  legal  questions  involved  in  tbe 
various  questions,  without,  as  in  generals 
specific  reference  to  any  'particular  question, 
or  the  order  in  which  they  are  presented.  A 
majority  of  the  certified  questions  do  not 
ad  mi  t  of  en  tegorical  answers.  A  careful  elaci- 
dation  of  the  views  entertained  by  tbe  coart 
covering  the  subject-matters  of  the  quesuons 
ought  to,  and,  we  conceive,  will,  besufflciently 
indicative  of  our  opinion  upon  the  qoesliooi 
themselves. 
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Obakd  Ibiahd  a  N.  W.  R.  Co.  t.  Baksr. 
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Involyed  fn  the  questions  thus  submitted  is 
the  coDStroctfoD  of  the  Tarious  constitntioDa] 
provisions  affecting  the  power  of  counties  to 
incur  indebtedness  and  levy  taxes.  Tlie 
gravity  of  the  interests  wbich  may  depend 
upon  a  determination  of  tbese  questions  has 
not  been  underestiroatf  d.  and  \vith  a  keen  ap- 
preciation of  tbe  responsibility  resting  upon  the 
courts  in  such  matters  it  is  only  after  studious 
and  mature  deliberation  that  we  tiave  arrived 
at  our  conclusions.  Upon  the  argument  much 
attention  was  devoted  by  counsel  to  tbe  policy 
of  the  constitutional  restrictions  upon  public 
Indebtedness  and  taxation,  but  the  courts  pos- 
sess no  control  over  matters  of  mere  policy. 
If  tbe  people  of  the  commonwealth  by  adopt- 
ing a  Constitution  have  committed  themselves 
to  a  mistaken  policy,  the  only  remedy  is  an 
amendment,  by  constitutional  methods,  of 
that  instrument.  Within  the  province  of  the 
legislature,  recourse  must  be  had  to  that  bodv 
for  the  correction  of  any  errors  of  policy  which 
ooay  have  induced  its  enactments.  The  juris- 
diction of  the  courts  extends  only  to  the  con- 
atruction  and  enforcement  of  the  Constitution 
and  laws  as  they  exist.  That  jurisdiction 
should  be  zealouslv  guarded,  but  not  used  as 
a  cloak  to  encroach  upon  the  functions  of  the 
other  departments  of  government.  The  pro- 
visions of  the  Constitution  controlling  the  mat- 
ters before  us  are  as  follows: 

Article  16,  S  5:  "For.county  revenue  there 
shall  be  levied  acnually  a  tax  not  to  exceed  12 
mills  on  the  dollar  for  all  purposes  including 
general  school  tax,  exclusive  of  state  revenue, 
except  for  the  payment  of  its  public  debt  and 
the  interest  thereon.  An  additional  tax  of  $3 
for  each  person  between  the  ages  of  twentv- 
one  and  fifty  years,  inclusive,  shall  be  annually 
levied  for  oountv  school  purposes." 

Article  16.  §  8:  *'No  county  in  the  state  of 
Wyoming  shall  in  any  manner  create  any  in- 
debtedness exceeding  2  per  centum  on  the 
assessed  value  of  taxable  property  in  such 
county,  as  shown  by  the  last  general  assess- 
ment, preceding;  provided,  however,  that  any 
county,  city,  town,  village,  or  other  subdivision 
thereof  in  the  state  of  Wyoming,  may  bond  its 
public  debt  existing  at  the  time  of  tbe  adoption 
of  this  Constitution,  in  any  sum  not  exceeding 
4  per  centum  on  the  assessed  value  of  the  taxa- 
ble property  in  such  county,  city,  town, 
village,  or  other  subdivision  as  shown  by  the 
last  general  assessment  for  taxation." 

Article  16,  §  4:  **No  debt  in  excess  pf  the 
taxes  for  tbe  current  year  shall,  in  anv  man- 
ner, be  created  by  any  county  or  subdivision 
thereof,  or  any  city,  town,  or  village,  or  any 
subdivision  thereof,  in  the  state  of  Wyoming, 
unless  the  proposition  to  create  such  debt  shall 
have  been  submitted  to  a  vote  of  the  people 
thereof  and  by  them  approved." 

Other  provisions,  which  may  affect  tbe  con- 
struction to  be  given  to  the  sections  above 
quoted,  will  be  referred  to  as  we  proceed. 

We  are  to  consider  the  power  and  authority 
of  a  county  in  this  state,  first  to  create  indebt- 
edness, and,  second,  to  levy  taxes.  Prior  to 
t  lie  admission  of  Wyoming  as  a  state,  munic- 
ipnl.  and  county  indebtedness  in  this  as  well  as 
(ii  her  territories  was  limited  by  congressional 
<  iMirtment  to  4  per  centum  on  the  value  of  the 
I  ixnble  property  within  such  corporation  or 
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county,  to  be  ascertained  by  the  last  assess- 
ment for  territorial  and  county  taxes  previous 
to  the  incurring  of  such  indebtedness.  Stat. 
1st  Sess.  49th  Cong.  chap.  SlH,  p.  171;  Rev. 
Stat.  Wyo.  1887,  p.  89.  The  language  of  that 
act  is  as  follows:  'That  no  political  or  munic- 
ipal corporation,  county,  or  other  subdivision 
in  any  of  the  territories  of  the  United  States 
shall  ever  become  indebted  in  any  manner  or 
for  any  purpose  to  any  amount  in  the  aggre- 
gate, including  existing  indebtedness  exceed- 
ing," etc.  Acknowledging  this  last  limitation 
upon  county  indebtedness,  the  Constitution  ex- 
pressly authorized  the  bonding  of  the  public 
debt  of  any  county  in  any  sum  within  tbe 
congressional  limit  of  4  per  cent.  Article  16, 
g  8.  As  a  primary  proposition  it  must  be 
manifest  that  the  framers  of  the  Constitution 
did  not  propose  to  afford  vitality  to  anv  indebt- 
edness incurred  in  excess  of  the  limitation 
declared  by  Congress.  In  case  any  county  had 
become  so  indebted,  it  was  not  permitted  to 
issue  bonds  to  pay  such  excess;  and  no  other 
constitutional  provision  refers  to  it.  This  may 
become  an  important  consideration.  County 
indebtedness  amounting  to,  but  not  exceeding, 
4  per  cent  on  the  assessed  value  of  taxabli! 
property  was  therefore  recognized  as  valid  and 
enforceable;  and,  as  no  limitation  was  placed 
by  the  Constitution  upon  the  power  to  levy 
taxes  to  pay  the  valid  public  debt  of  a  couutv. 
means  were  allowed  by  which  the  same  could 
be  eventually  satisfied.  It  is  also  clear  that  in 
authorizing  the  funding  of  county  indebted 
nessin  an  amount  not  exceeding  4  per  cent,  all 
manner  of  indebtedness,  whether  for  imposed 
or  voluntary  obligations,  was  understood  to  be 
included  within  the  congressional  limitation, 
ii  being  obvious  that  the  intention  was  to  per- 
mit the  bonding  of  all  legal  and  valid  debts 
existing  at  the  time  of  the  adoption  of  the  Con- 
stitution, and  that  it  was  not  the  purpose  to 
repudiate  any  valid  obligation  or  liability. 
Upon  future  indebtedness  another  limit  was 
placed  by  the  Constitution.  First,  it  is  pro- 
vided that  no  county  shall  in  any  manner 
create  any  indebtedness  exceeding  2  per 
centum  on  the  assessed  value  of  taxable  prop- 
erty in  such  county. as  shown  bv  tbe  last  general 
assessment,  preceding;  second,  no  debt  in  ex- 
cess of  tbe  taxes  for  the  current  year  shall  in 
any  manner  be  created  by  any  county,  unless 
the  proposition  to  create  such  debt  shall  have 
been  submitted  to  a  vote  of  the  people,  and 
by  them  approved.  Without  reference  now  to 
the  classes  of  indebtedness  included  within 
tbese  restrictions,  if  any  distinction  in  that  re- 
spect exists,  it  is  apparent  that,  if  the  indebted- 
ness of  a  county  has  reached  or  exceeds  2  per 
centum  on  the  assessed  value  of  taxable  prop- 
erty, such  county  is  powerless  to  create  any 
debt  in  excess  of  the  taxes  for  the  current  year, 
either  with  or  without  a  submission  of  the 
matter  to  a  vote  of  the  people,  or  their  ap- 
proval thereof.  The  absolute  limit  of  lawful 
mdebtedness  being  reached,  it  cannot  be  ex- 
ceeded. If,  however,  the  indebtedness  of  a 
county  thus  restrained  is  less  than  such  2  per 
centum,  then  there  arises  the  further  prohibi- 
tion against  the  creation  of  any  debt  in  excess 
of  tbe  taxes  for  the  current  year  without  first 
submitting  the  same  to  a  vote  of  the  people, 
and  thereby  securing  their  approval 
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0ach  case,  if  a  proposition  of  that  character  Ib 
BO  submitted  to  and  approved  by  the  people  of 
the  county,  then,  so  far  as  concerns  the  consti 
tutional  provisions,  such  county  becomes  au- 
thorized to  create  the  additional  debt,  if,  to> 
getber  with  the  existing  indebtedness,  it  will 
not  exceed  2  per  centum  on  the  assessed  value 
of  the  taxable  property  within  the  county. 
Thus  the  two  sections  (g§  8  and  4  of  art.  16) 
are  harmonious,  and  their  meaning;  readily 
discerned.  We  apprehend  no  difficulty  has 
arisen  in  reference  to  the  obvious  purport  of 
the  Constitution  in  this  regard.  The  intention 
evidently  was:  First,  to  place  an  absolute 
limit  upon  the  debt  included  in  the  provisions; 
and,  second,  to  forbid  any  such  debt  to  be 
created  in  any  year,  even  within  the  absolute 
limit,  if  in  excess  of  the  taxes  of  the  current 
year,  without  the  sanction  of  tbe  people  of  the 
county;  and  when  the  final  limit  was  reached 
to  require  the  affairs  of  the  county  to  be  con- 
ducted practically  upon  a  cash  basis. 

The  more  serious  question,  however,  is.  What 
debts  are  included  within  these  constitutional 
prohibitions?  It  is  insisted  by  counsel  for  de- 
fendants that  they  do  not  embrace  any  debts 
imposed  by  law.  or  such  as  may  be  termed 
"compulsory  obligations,"  such  as  salaries  of 
officers,  which  are  definitely  established  by  the 
legislature.  It  is  urged  that  the  Constitution 
requires  the  legislature  to  fix  the  amount  of  the 
salaries  of  county  officers,  and  tbat  when  thua 
fixed  the  obligation  is  one  which  the  county 
has  not  created;  and  it  is  contended  that  the 
restriction  upon  indebtedness  applies  only  to 
such  liabilities  as  have  been  incurred  by  the 
county  authorities  voluntarily,  and,  therefore, 
tbat,  in  determining  whether  the  debt  of  a 
county  exceeds  tbe  limit  established  by  the 
Constitution,  the  amount  of  the  salaries  of  its 
officers,  and  warrants  outstanding  to  pay  them, 
are  not  to  be  considered;  that  a  county  in  its 
corporate  capacity,  acting  through  its  commis- 
sioners, is  not  prohibited  from  creating  any 
indebtedness  which,  exclusive  of  such  imposed 
or  compulsory  obligations,  does  not  in  the  one 
case  exceed  the  taxes  for  the  current  year,  in 
the  other  2  per  centum  upon  the  assessed  value 
of  the  taxable  property  in  the  county.  -We 
have  approached  this  question  with  some  hesi- 
tation, as  it  is  impossible  not  to  be  impressed 
with  its  great  significance.  The  argument 
briefly  adverted  to  is  not  without  some  force, 
and  Vests  to  some  extent  upon  precedent. 
Orant  County  v.  Lake  County,  17  Or.  458; 
Lewis  V.  Widber,  99  Cal.  412.  In  the  case  of 
Orant  County  v.  Lake  County,  supra,  the  su- 
preme court  of  Oregon,  construing  the  pro- 
visions of  tbe  Constitution  of  that  state  prohib- 
iting a  county  from  creating  any  debts  or 
liabilities  which  shall  singly  or  in  the  aggregate 
exceed  the  sum  of  $5,000,  except  to  suppress 
insurrection  or  repel  invasion,  held  that  such 
inhibition  did  not  imply  that  all  debts  and 
liabilities  of  a  county  over  the  sum  named  were 
necessarily  obnoxious  to  tbe  constitutional  pro- 
vision; and  in  the  course  of  the  opinion  the 
learned  judge  said:  *'Said  provision  of  the 
Constitution,  as  I  view  it,  only  applies  to  debts 
and  liabilities  which  a  county,  in  its  corporate 
character,  and  as  an  artificial  person,  volunta- 
rily creates."  In  Ijewis  v.  Widber,  99  Cal.  412, 
the  supreme  court  of  California  held,  under  a 
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constitutional  provision  prohibiting  aaj  camatj 
from  incurring  in  any  manner  or  for  any  pur- 
pose any  indebtedness  or  liability  exceeding  in 
any  year  the  income  and  revenue  provided 
for  it  for  such  year  without  the  assent  of  two 
thirds  of  the  qualified  voters,  that  it  referred 
only  to  an  indebtedness  or  liability  which  tbe 
municipality  bas  itself  incurred;  that  it  limited 
the  power  of  the  municipality  as  to  any  in- 
debtedness which  it  has  a  discretion  to  incur, 
or  not  to  incur:  and  the  opinion  is  expressed 
by  tbe  court  in  that  case  that  such  are  the  clear 
intent  and  meaning  of  the  provision.     The 
effect  of  tbat  decision  is  that  if,  in  expending 
the  revenues  of  any  year,  by  a  municipality  in 
paying  salaries  of  officers  and  other  expenses, 
the  latter  including  such  as  have  been  incurred 
through  tbe  discretion  of  the  local  autboritiea, 
such  revenues  are  exhausted,  salaries  and  other 
imposed  obligations  thereafter  are  valid,  but 
no  other  liability  can  then  be  incurred;  and 
what  more  than  one  half  of  the  qualified  voters 
are  powerless  to  accomplish,  tbe  l^;iBlature, 
which  might  not  be  strongly  representative  of 
the  particular  municipalitv,  may  do:  that  the 
legislature  is  not  amenable  to  the  restricdve 
provisions  of  the  Constitution,  and  it  may 
fasten  numerous  burdens  In  tbe  way  of  indebt- 
edness upon  tbe  people,  which  the  local  au- 
thorities are  without  authority  to  incur  unless 
two  thirds  of  tbe  voters  shall  acquiesce  therein. 
On  the  otber  hand,  the  courts  of  other  states 
and  the  Supreme  Court  of  the  United  States 
have   reached    a  different   conclusion  under 
somewhat   similar  constitutional    provisions. 
The  Constitution  of  lAissouri  provides  tbat  no 
county  shall  be  allowed  to  become  indebted  in 
any  manner,  or  for  any  purpose,  to  an  amount 
exceeding  in  any  year  the  income  and  revenue 
provided  for  such  year  without  the  assent  of 
two  thirds  of  the  voters  thereof,  nor,  with 
such  assent,  to  an  amount  in  the  aggregate 
exceeding  5  per  cent  on  the  value  of  the  taxable 
property  therein,  etc.    In  the  case  of  Barnard 
V.  Enox  County,  105  Mo.  382, 13  L.  R.  A.  244. 
the  county  was  sued  upon  a  warrant  issued  fot 
books  and  stationery  bought  for  the  use  of  the 
clerk  of  the  county  court,  which  the  law  re- 
quired to  be  furnished.    The  defense  was  in- 
terposed that  the  debt  was  created  after  the 
county  warrants  exceeded  the  revenue  of  the 
year  in  question.    Anticipating  such  defense 
the  plaintiff  had  pleaded  that  the  debt  was 
created  by  law,  and  was  not  the  act  of  the 
county  authorities.    The  supreme  court  of  that 
state  had  previously  held  that  there  was  a 
distinction   between    compulsory  obligations 
and  debts  voluntarily  contracted  by  the  county. 
See  Pbtter  v.  Douglas  County,  87  Ho.  240.    In 
the  present  Case  tbe  former  was  expressly  over- 
ruled, and  a  contrary  opinion  expressed.     The 
court  says,  after  quoting  the  constitutional 
provision:    "The  language  just  quoted  is  clear 
and  explicit,  and  construea  itself.    It  is  bond 
and  comprehensive  as  to  the  character  of  tbe 
Indebtedness.    It  includes  indebtedness  created 
in  any  man  ner  or  for  any  purpose.    This  stroqg 
and  comprehensive  language  admits  of  no  dis- 
tinction between  debts  created  by  a  countv 
court  and  debts  created  by  law.    In  a  sense  au 
county  debts  are  created  by  law,  for  the  coun- 
ties possess  those  powers,  and  those  only,  which 
arc  conferred  upon  them  by  tbe  Constitution 
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'mod  laws  of  the  state.     While  it  is  the  doty  of 
the  couDty  court  to  care  for  paupers  and  iDsane 
persons,  and  to  build  bridges  and  repair  roads, 
ctill  the  county  court  is  governed  by  the  statute 
'in  the  performance  of  these  duties.     Debts 
incurred  for  such  purposes  may  be  called  debts 
•created  by  law,  as  well  as  debts  incurred  by 
the  county  clerk  for  books  and  stationery. 
Under  a  somewhat  similar  provision  in  the 
Cronstitution  of  Colorado  prohibiting  a  county 
trom  becomintr  indebted,  the  Supreme  Court 
-of  the  United  States  in  Lake  County  Comrs.  ▼. 
RoUiM,   180  U.  S.  662,   82  L.  ed.  1060.   in 
reversin/;  the  case  of  Bolliru  v.  Lake  County, 
^  Fed.  Rep.  845.  in  sppakin^  upon  this  qucs 
tion  said:    "Neither   can    we  assent  to  the 
position  of  the  court  below  that  there  is,  as  to 
this  case,  a  difference  between  indebtedness 
incurred  by  contracts  of  the  county  and  that 
form  of  debt  denominated  'compulsory  obliga- 
tions.'   The  compulsion  was  imposed  by  the 
legislature  of  the  state,  even  if  it  can  be  said 
•correctly  that  the  compulsion  was  to  incur 
•debt;  and  the  legislature  could  no  moreimpose 
it  than  the  county  could  voluntarily  assume  it. 
«8  a^inst  the  disability  of  a  constitutional 
prohibition.    Nor  does  the  fact  that  the  Con- 
-stituiion  provided  for  certain  county  officers, 
and  authorized  the  legislature  to  fix  their  com- 
pensation and  that  of  other  officials,  affect  the 
^question."    The  action  in  which  this  opinion 
was  delivered  was  brought   upon   warrants 
issued  in  payment  of  fees  of  witnesses,  jurors, 
•constables,  and  sheriff.     A  clause  in  the  Con- 
stitution of  Illinois  provides  that  "no  county, 
•citv/'  etc.,  "shall  be  allowed  to  become  in' 
•debted  in  any  manner  or  for  any  purpose." 
•etc.     In  that  state  it  is  held  that  in  respe'^t  to 
such  prohibition  no  distiociion  exists  between 
•debts  imposed  by  law  and  those  voluntarily 
4is»umed»  and  that  it   makes   no   difference 
whether  the  debts  are  incurred  for  necessary 
<narrent  expenses  or  not.     Prince  v.  Quiney,  106 
*I11.  188, 44  Am.  Rep.  785.  105  111.  2i5;  Spring 
Jield  V.  Edtoarda,  84  DL  626;  Law  v.   People, 
Buck,  87  III.  885.     A  similar  construction  is 
g:iven  to  the  constitutional  prohibition  against 
<ounty  i^nd  municipal  indebtedness  in  Iowa. 
Council  Bluffe  y.  Stetoart,  51  Iowa,  885;  i\^a- 
4ionnl  Stale  Bank  v.    Marshall  Independent 
Diet.  89  Iowa,  400;  French  v.  Btirlington,  42 
Iowa,  614.      See  also  Quthrie  v.  New  Vienna 
Bank  (Okla.)  88  Pac.  4,  where  this  question  is 
"fully  and  learnedly  discussed. 

We  are  not  unmindful  of  the  difference  ir 
language  between  the  Constitution  of  this  state 
•«nd  that  of  some  of  the  other  states  above  re- 
ferred to.  but  in  respect  to  the  present  inquiry 
we  fail  to  oLiserve  that  the  courts  have  drawn  or 
indicated  any  distinction  by  reason  of  such  dif- 
ference in  language.  The  object  in  either  case 
is  the  limitation  upon  municipal  indebtedness. 
To  * 'become  indebted"  would  seem  to  be  no 
i)roader  nor  to  be  any  more  restrictive  than  to 
"create  a  debL"  If  a  county  is  prohibited  from 
^'becoming  indebted,"  we  are  not  able  to  im- 
part to  that  language  any  greater  restriction 
-upon  the  character  of  the  indebtedness  than  if 
the  prohibition  is  against  the  "creation  of  a 
-debt."  If  the  constitutional  limitation  operates 
to  restrain  the  legislature  from  imposing  obli- 
l^tions  upon  a  county  in  excess  of  the  limlta- 
"tion  in  the  one  case,  so  far  as  the  mere  differ- 
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ence  in  words  Is  concerned,  it  would  have  the 
like  effect  in  the  other  case.  In  the  California 
and  Oregon  cases  it  does  not  appear  that  there 
was  also  a  constitutional  limitation  upon  the 
means  of  raisingtheannualrevenue,asisthe case 
with  us,  which  might  aid  or  control  the  con- 
struction to  be  given  to  the  debt  limitation. 
Recurring  to  our  own  Constitution,  we  are  re- 
quired to  give  that  effect  to  its  provisions  which 
will  harmonize  all  the  parts  bearing  upon  the 
question.  An  inspection  of  the  limitations 
placed  upon  indebtedness  and  taxation  will 
demonstrate  with  satisfactory  clearness  the  ob- 
ject, purpose,  and  intent  which  found  expres- 
sion in  the  provisions  under  consideration. 
We  have  already  adverted  to  the  limitation 
placed  by  Congress  upon  municipal  and  county 
indebtedness  which  controlled  while  we  re- 
mained in  a  territorial  condition,  and  the  fact 
that  all  debts  which  could  during  that  period 
have  been  lawfully  incurred  were  given  recog- 
nition, and  provision  inserted  in  the  Constitu- 
tion permitting  the  funding  of  the  same.  That 
no  indebtedness  theretofore  incurred  exceeding 
4  per  centum  (tlie  congressional  limitation)  was 
thus  recognized,  clearly  displaying  a  constitu- 
tional  interpretation  of  the  former  limitation, 
embracing  by  necessary  inference  in  such  lim- 
itation all  debts  for  salaries  of  officers,  and 
other  imposed  or  so  called  "compulsory"  ob- 
ligations. The  Constitution  in  the  same  sec- 
tion establishes  a  smaller  limit  upon  future 
debts,  reducing  the  limitation  to  2  per  cent- 
um; and,  as  if  to  emphasize  the  intention  to 
compel  the  strictest  economy  in  the  conduct  of 
county  and  municipal  affairs,  further  required 
that  no  debt  in  excess  of  the  taxes  for  any  year 
should  be  created  without  the  approval  of  the 
people.  Like  restrictions  are  placed  upon  the 
creation  of  debts  by  the  state.  In  making  pro- 
visi(m  for  taxation, the  Constitution  again  resorta 
to  the  method  of  limitation.  For  county  rev- 
nue,  for  all  purposes  except  the  payment  of 
the  public  debts  and  interest  thereon,  the  rate 
of  toxation  is  limited  to  12  mills.  If  it  is  to 
be  assumed  that  the  debt  limitation  does  not 
include  any  imposed  liabilities,  then  the  tax  of 
12  mills  was  merely  to  provide  revenue  to 
satisfy  voluntary  obligations,  if  they  should 
amount  to  enough  to  consume  all  the  funds 
raised  by  such  levy  for  county  revenue;  and  as 
the  imposed  obligations  would  be  unpaid,  a 
fund  each  year  might  then  be  provided  by  a 
tax  without  limit  to  pay  them  as  a  part  of  the 
public  debt.  It  must  be  manifest  that  salaries 
of  public  officers,  the  fees  of  witnesses  and 
Jurors,  and  such  other  expenses  as  may  be  said 
to  be  compulsory,  which  relate  to  the  ordinary 
management  of  county  affairs,  are  properly 
chargeable  to  and  payable  out  of  the  general 
county  revenue;  and  the  conclusion  is  irresist- 
ible that  in  providing  authority  to  tax  for 
county  revenue  for  all  purposes  the  section 
unequivocally  comprehends  the  furnishing  bv 
that  particular  tax  of  funds  out  of  which  all 
obligations  ordinarily  and  properly  chargeable 
to  and  payable  out  of  the  general  annual  county 
revenue  shall  be  discharged,  unless,  indeed,  at 
the  time  any  such  obligations  are  contracted, 
other  provisions  are  made  in  pursuance  of  the 
Constitution  and  laws  having  specific  reference 
to  their  future  payment  in  another  manner  and 
out  of  other  funds,  as  might  be  the  case  of  the 
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creation  of  a  debt  in  excess  of  the  taxes  in  any 
▼ear  by  consent  of  the  people,  the  county 
having  authority  to  incur  such  a  liability.  In 
such  case  it  would  not  be  intended  to  charge 
such  debt  to  the  ordinary  county  revenue. 
,  Salaries  being  unquestionably  chargeable  ordi- 
'  narily  to  county  revenue,  and  the  tax  for 
county  revenue  being  a  limited  tax.  it  would 
seem  to  follow  that  the  restriction  upon  incur- 
ring liabilities  in  excess  of  current  taxes  includes 
8U(£  salaries  and  other  claims  against  a  county 
similarly  situated.  Had  this  not  been  the 
intention,  provision  would  have  surely  been 
made  for  an  additional  tax,  clearly  expressed, 
to  pa  J  such  an  important  class  of  liabilities  a$> 
salaries  of  officers.  We  are  of  the  opinion  that 
no  county  board,  money  being  in  the  general 
fund,  raised  by  the  tax  for  general  county 
revenue,  ever  hesitated  to  allow  and  pay  salaries 
out  of  that  fund.  The  limitation  upon  taxa- 
tion, then,  bein^  upon  the  power  to  raise  a 
fund  out  of  which  salaries  are  payable,  must 
not  the  restriction  upon  the  right  to  create 
debts  in  excess  of  the  taxes  include  in  tbe 
term  '*debts"  all  ordinary  expense  of  the 
county,  inclusive  of  salaries?  We  think  so. 
The  evident  object  of  all  these  provisions  was 
an  economical  administration  of  public  affairs, 
which  is  rendered  more  emphatic,  if  possible, 
by  the  maximum  placed  upon  the  salaries  of 
the  various  county  officials.    Article  14. 

It  is  assumed  that  the  board  of  county  com- 
missioners constitutes  the  county,  and  thai  a 
liability  imposed  by  law  is  not  the  creation  of 
a  debt  by  the  county,  not  beine  within  the  dis 
cretion  of  the  board.  It  is  doubtful  whether  the 
board  does  constitute  the  couuty  in  the  strict 
sense.  As  an  official  board  it  is  charfred  with 
many  duties  and  invested  with  numerous 
powers  respecting  the  management  of  tbe  ordi- 
nary, and  particularly  the  local,  affairs  of  the 
county.  This  authority,  however,  is  not  exclu- 
Hive  in  all  matters;  it  is,  after  all,  not  bound- 
less. Some  of  tbe  important  interests  of  a 
county  are  not  permitted  to  be  delegated  to  the 
board,  m.,  the  matter  of  compensation  to  be 
paid  to  its  public  officials;  others  are  under 
the  control  of  independent  officers,  such  as  the 
collection  of  taxes,  although  the  board  may 
exercise  a  qualified  supervision  over  the  con- 
<iuct  of  the  officers  charged  with  such  duties. 
The  supreme  court  of  Indiana,  in  discussing 
the  relation  of  tbe  board  to  the  county,  said: 
"We  know  that  comprehensive  powers  are  Con- 
ferred upon  county  commissioners;  we  know, 
too,  that  they  are,  in  a  sense,  the  county. 
But,  after  all,  the  county  is  no  more  than  a 
public  corporation  created  by  statute,  and 
neriviog  its  powers  from  the  legislature.  If  a 
c<  unty  is  not  given  power  to  fix  the  fees  of 
public  officers  by  statute,  it  can  possess  no 
such  power.  It  adds  nothing,  therefore,  to 
the  strength  of  the  appellee's  position  to  affirm 
that  the  board  of  commissioners  is  the  county. 
But  it  is  not  strictly  true  that  the  board  is  the 
county.  It  can  by  no  possibility  be  true  that 
tbe  board  is  the  county,  for  in  a  just  sense  the 
inhabitants  of  the  organized  locality  constitute 
the  county.  In  strict  accuracy  the  com  mis 
sioners  are  public  officers  representing  the 
county,  with  powers  and  duties  defined  and 
prescribed  by  statute.  Tbe  money  which  they 
control  is  the  money  of  the  county,  the  debts 
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which  they  incur  are  the  debts  of  the  ooonty,. 
and  the  authority  they  exerdae  is  sueh  afr 
resides  in  them  as  the  officers  and  representatives 
of  the  county."    Tippecanoe  Otmnty  Oomn. 
V.  Barnes,  128  Ind.  408.    It  mav  be  eauallr 
as  accurate  to  say  that  the  legialature  is  the- 
county,  within  the  sphere  of  its  control,  as  to> 
make  that  application  to  the  comminionerB. 
In  all  matters  of  public  concern  it  would  seem 
appropriate  to  attach  to  the  legislature  the 
character  of  representatives  of  the  couuty  itself, 
whenever  it  assumes  control  of    any  of  its 
interests,  either  in  pursuance  of  conatitutionsl 
requirement  or  otherwise;  and  that  in  doing  so 
it  acts  for  the  counties  in  about  the  same  way 
that  the  local  board  does  regardinfi^  those  matr 
tera  committed  to  the  direction  of  tbe  latter; 
and  thus,  if  an  obligation  is  imposed  upon  the 
county,  it  cannot  be  said  to  be  compulsory  to 
any  greater  extent  than  if  imposed  by  tha 
county  board.     **Mnnicipal  corporations   (and 
in  this  designation,  so  far  as  concerns  this  dis- 
cussion, we  include  counties)  "are  of  a  twofold 
character,~theone  public,  as  regards  the  stale- 
st large,  in  so  far  asthey  are  its  agents  in  govern- 
ment; the  other  private,  in  so  far  as  they  are  to 
provide  the  local  necessities  and  conveniences 
for  the  citizens."    Davock  v.  Moore,  105  Micb. 
120,  38  L.  R.  A.  783.    In  fixing  salaries  of 
county  officers  the  legislature  deals  with  coun- 
ties as  one  of  the  agencies  of  gf>vemmenL 
In  respect  to  its  officers  and  the  duties  iliey  are 
required  to  perform  the  county  is   putiiic  in 
chaiacter.    The  Supreme  Court  of  the  United 
States  in  Lake  County  v.  Holline,  *ypra,  indi- 
cated that  from  an  accurate  standpoint  th» 
compulsion  arising  on  account  of    imposed 
obli^Hiions  mitfht  not  be  to  incur  debt.     Itia 
evidtut  ihut  such  compulsion  in  all  cases  does- 
not  result  in  a  debt;  and  rather  by  way  of  sug- 
gestion than  argument,  it  may  be  said  that  tbe 
character  of  debt  in  excess  of  taxes  as  applied 
to  unpaid  salaries  does  not  necessarily  arise^ 
from  the  enactment  of  the  law  providing  their' 
amount  and  times  of  payment,  but  that  it  ia 
possible  the  allowance  of  other  claima  within 
the  discretionary  control  of  the  board,  and  tbe 
use  of  funds  in  the  general  fund,  9r  raised 
bv  the  county  revenue  tax  to  satisfy  such 
claims,  may  so  deplete  the  treasury  as  to  creata 
the  inability  to  pay  the  salaries  or  other  so- 
called  "imposed"  liabilities.    Therefore  it  may 
not  be  entirely  accurate  (o  say  that  the  debt  is- 
created  by  the  legislature,  even  if  any  distinc- 
tion should  be  thought  to  exist  respecting  this 
matter  within  tbe  terms  of  the  constitutional 
provision. 

Before  leaving  this  branch  of  the  case,  ^e 
call  attention  to  some  very  pertinent  remarks- 
contained  in  the  address  of  tbe  people  pre- 
pared by  a  committee  of  the  constitutiooal 
convention,  submitted  to  that  body  prior  to  it* 
adjournment,  and  embraced  in  the  record  as  & 
part  of  its  proceedings.  We  quote:  '*Tbe 
extravagance  in  tbe  management  of  county 
atfairs  that  has  prevailed  in  the  past  has  been 
circumscribed  and  rendered  impossible.  Tbe 
restrictions  upon  taxation  and  the  creation  of 
public  debts  are  such  as  to  necessitate  ecoiiom} 
in  public  affairs,  and  insure  to  the  people  tbe 
hiehesi  excellence  in  government  for  tbe  least 
money."  This  is  strong  language,  and  indi- 
cates that  the  purpose  had  been  to  place  a^ 


18M. 


Graud  IfiLiiMD  &  N.  W.  R.  Co.  ▼.  Bakbr. 


841 


mdditional  restriction  upon  public  indebted- 
ness and  taxation.    Considering  the  limitations 
theretofore  in  force,  the  restraint  upon  taxa- 
tion  under  existing  territorial  laws,  and  the 
construction  given  to  tbe  antecedent  limita- 
tions, it  is  readily  observed  tbat,  if  the  con- 
struction given  to  tbe  Constitution  by  counsel 
for  defendants  is  correct,  tbe  statements  Quoted 
from  the  address  were  but  delusions,  and  that, 
instead  of  having  further  circumscribed  county 
extravagance,  the  limitations  were  practically 
removed.    We  are  aware  that  the  address  is 
not  to  be  entirely  controlling  of  the  construc- 
tion;  but,  In  connection  with  past  conditions 
and  events,  in  tbe  light  of  which  constitutional 
provisions  must  be  interpreted,  such  an  address 
may  very  properly  be  resorted  to  as  indicating 
somewhat  the  intent  and  object  which  caused 
tbe  incorporation  of  disputed  clauses  into  the 
fundamental  law.    Whether  the  constitutional 
limitations  include  all  obligations,  of  whatever 
character,  we  cannot,  in  this  case,   properly 
determine,  and  do  not  do  so.    It  has  been  held 
by  some  eminent  authorities  that  similar  limita- 
tions do  not  cover  a  debt  established  against  a 
municipality  for  a  tort    Bloomington  v.  Per- 
dve,  99  111.  ^29;  Chicago  v.  Sexton,  115  111.  280; 
BartU  V.  Des  Moines,  88  Iowa.  414.    It  will  be 
time  enough;  however,  to  decide  that  question 
when  it  is  clearly  presented  in  a  proper  case. 

We  are  constrained  to  express  as  our  opinion 
tbat  the  limitations  upon  county  indebted oeas 
include  salaries  of  county  officials,  and  as  well 
such  obligations  as  are  legal  and  valid  and  law- 
fully imposed  under  the  lefsislation  of  1898, 
respecting  the  payment  of  bounties  for  tbe 
destruction  of  certain  predatory  wild  animals; 
as  tbe  same  reasoning  in  the  main  applies  with 
equal  force  to  those  liabilities.    In  this  con- 
nection we  expressly  refrain  from  deciding 
or  indicating  anv  opmion  whatever  regarding 
the  constitutionality  of  tbat  legislation,  or  tbe 
validity  of  any  claims  arising  thereunder,  irre- 
spective of  questions  touching  the  debt  and  tax 
limitations.    We  are  convinced  that  any  differ- 
ent construction  would  be  destructive  of  the 
plain  import  and  object  of  the  Constitution,  and 
would  invite  the  most  reckless  and  improvident 
administration  of  public  affairs;  and,  notwith- 
standing tbat  tbe  burdens  of  taxation  are  now 
conceived  to  be  oppressive,  temperate  language 
would  utterly  fail  to  depict  tbe  condition  which 
might  result  if  the  contention  of  counsel  on 
behalf  of  the  counties  is  sound.    We  do  not 
desire  to  be  understood  as  impugning  in  the 
least  tbe  motives  or  tbe  honesty  or  patriotism 
of  those  nt  this  time  or  heretofore  in  charge  of 
county  governments.     We  appreciate  the  many 
difficulties  of  their  position,  and  are  aware  tbat 
in  no  public  office  is  a  higher  degree  of  care, 
sagacity,   and   withal  of  integrity,  required, 
and  often  displayed,  than  that  through  which 
tbe  affairs  of  these  local  agencies  of  tbe  state 
are  administered.    If  inconveniences  or  con- 
sequences are  to  receive  consideration,  tbe  hard- 
ships which  may  accompany  an  attempt  to  con- 
fine county  indebtedness  and  taxation  within 
constitutional  boundaries  cannot  approach  in 
all  thai  would  be  disastrous  tbe  effects  which 
might  follow  if  the  construction  otherwise 
insisted  upon  was  to  prevail.    Nevertheless, 
tbe  courts  are  powerless  to  alter  the  Constitu- 
tion, and  should   not  attempt  to  evade  its 
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clear  and  imperative  commands.  As  has  beea 
already  suggested,  tbe  remedy,  if  any  is  deemed 
to  be  necessary,  resides  elsewhere. 

We  come  now  to  a  consideration  of  the  judg- 
ments. Assuming  that  the  claims  upon  which 
the  judj^ments  were  rendered  were  in  excess  of 
the  limit,  it  is  contended  tbat  they  cannot  be  at- 
tacked collaterally  by  the  plaintiff  taxpayer  in 
this  case;  that  they  are  conclusive  as  to  the 
validity  of  tbe  debt,  and  therefore  constitute 
a  part  of  the  public  debt  of  the  county,  for 
wnicli  a  tax  may  be  pevied  irrespective  of  the 
limit  as  to  taxation  for  county  revenue.  Tbe 
question,  so  far  as  this  case  is  concered,  re- 
solves itself  into  this:  Do  judgments,  assum- 
ing them  to  have  been  rendered  by  a  court  of 
competent  and  general  jurisdiction,  having 
likewise  jurisdiction  of  tbe  parties,  form  a  part 
of  that  public  debt  of  the  county  for  which  a 
levy  may  be  made  to  provide  funds  for  their 
payment,  although,  in  fact,  tbe  warrants  upon 
which  they  are  rounded  were  Issued  for  cur- 
rent expenses  in  excess  of  the  taxes  for  the  cur- 
rent year,  and  in  excess  of  the  absolute  consti- 
tutional limit  upon  county  indebtedness?  la 
anv  inquiry  into  the  indebtedness  back  of  and 
behind  the  judgments  precluded  by  them?  It 
is  apparent  that  several  questions  are  involved 
in  such  an  inquiry.  Not  only  are  we  to  deter- 
mine the  meaning  and  scope  of  the  worda 
*' public  d^t"  as  used  in  the  section  of  the 
Constitution  providing  for  county  taxation, 
but  the  effect  of  tbe  judgments  as  to  their  con- 
clusiveness or  otherwise,  and  in  respect  to  what 
matters  thej  are  conclusive,  if  any,  becomes  a 
matter  for  investigation.  Upon  this  branch  of 
the  case  we  are  aided  materially  by  tbe  au- 
thorities. After  judgment  upon  a  claim  pre- 
ferred against  a  county  or  municipality,  it  baa 
been  frequently,  and  where  tbat  question  alone 
was  involved,  uniformly,  held,  in  mandamus 
proceedings  to  compel  the  levy  of  a  tax  to  pay 
the  judgment,  that  an  allegation  that  tbe  debt 
upon  which  the  judgment  was  rendered  had 
been  created  in  excess  of  the  constitutional  limit 
upon  such  indebtedness,  and  was  illegal  and 
void,  constitutes  no  defense;  that  such  defeqse 
by  the  county  is  absolutely  precluded  by  the 
judgment,  as  it  could  have  been  interposed  in 
the  suit  wherein  tbe  judgment  was  obtained. 
ffotonrd  v.  Huron,  6  S.  D.  180,  26  L.  R.  A. 
493;  StaU,  T^gerPub,  Co.,y.  (?^/»2^(f,  14  Wash. 
5;  United  States  v.  Ottawa  Auditors,  28  Fed. 
Rep.  407:  Uniud  States  v.  New  Orleans,  98  U. 
S.  881,  25  L.  ed.  225;  People,  RoUins,  v.  i2k> 
Grojide  County  Comrs,  7  Colo.  App.  229:  JEtnn 
L.  }(vt.  Co.  V.  Lyon  County,  44  Fed.  Rep.  829. 
And  the  citizen  and  taxpayer  cannot  attack 
such  a  judsroent  any  more  than  the  county. 
Clark  V  Wolf,  29  Iowa,  197;  Freem.  Judgm. 
§  178;  2  Black,  Judgm.  §  584;  Ashton  v.  Roch- 
ester,  183  N.  Y.  187.  In  the  case  of  Clark  v. 
Wolf,  supra,  the  court  said:  "It  must  be,  in  tbe 
absence  of  fraud  or  collusion  or  the  like  on  tbe 
part  of  the  municipal  officers,  that  the  legal 
liability  of  the  county,  being  once  fixed  by  a 
valid  judgment,  the  citizen,  no  more  than  the 
county,  can  afterward  resist  tbe  collection  of 
said  judgment  upon  the  want  of  power  to  con- 
tract the  debt.  That  stage  in  the  controversy 
is  past."  And  in  the  same  case  those  mattera 
which  may  be  contested  by  the  taxpayer,  even 
in  case  of  a  valid  judgment,  arc  also  stated  as 
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follows:    "If  tbe  officers  sball  attempt  to  make 
«  levy  not  warranted  by  law  (for  instance,  a 

frreater  per  cent  tban  tbe']aw  allows),  or  to  col- 
ect  tbe  same  in  an  illegal  manner,  or  tbe  like, 
these  are  questions  between  tbe  citizen  and  tbe 
<:orporation,  and  do  not  touch  either  the  va 
lidity  of  the  debt  or  the  correctness  of  tbe 
judgment  which  is  intended  to  be  satisfied." 
The  distinction  thus  mentioned  we  regard  as 
•clearly  existing.     The    validity  of   the  debt 
was,  or  could  have  been,  fully  litigated  in  the 
suit  in  which  the  judgment  was  secured.    That 
question  is  therefore  al)solute]y  concluded  as 
against  a  collateral  attack,  both  as  concerns  the 
•county  and  a  citizen  or  taxpayer  thereof;  but  it 
•does  not  necessarily  follow  tbat  tbe  county  may 
levy,  or  the  judgment  creditor  may  insist  that 
it  shall  levy,  a  tax  to  pay  tbe  same  not  author- 
ized by  law.    The  cases  holding  tbat  a  power 
to  contract  a  debt  includes  authority  to  pay  it, 
«nd,  where  a  tax  is  essential  for  such  purpose, 
the  authority  and  duty  to  tax  do  not  contra- 
vene this  view.    None  of  those  cases,  as  I  un- 
Hierstand  them,  announce  a  contrary  doctrine. 
Having  determined  this  much,  ihe  inquiry 
4irises,   How  far  may  a  county  go  in  its  an- 
nual tax  levy?    For  county  revenue   for  all 
purposes  tbe  annual  levy  must  be   confined 
within  12  mills,  and  this  is  inclusive  of  school 
lax.    For  the  payment  of  its  public  debt  and 
tbe  interest  thereon  there  is  no  limit.    The 
legislature  of  tbe  state,  in  amending  tbe  terri- 
lorial  statutes  requiring  Ihe  annual  levy,  con- 
formed them  to  Uie  Constitution,  authorizing 
«n  annual  levy  of  not  to  exceed  8  mills,  for  gen- 
-eral  school  purposes,  and  pnecribing  that  an 
annual  tax  should  be  levied  for  county  revenue 
for  all  purposes;  but  providing  that  tbe  aggre- 
gate tax  for  county  revenue,  including  general 
school  tax,  should  not  exceed  13  mills  on  the 
•dollar  (exclusive  of  state  revenue),  excepting 
from  such  limitation  tbe  payment  of  the  public 
iiebt  and  interest  thereon.    JLawa  1895,  p.  237, 
•chap.   102.    Prior  to  the  enactment  Just  al- 
luded to,   the  laws  in  force  anterior  to  state- 
hood remained  unaffected  by  any  later  legisla- 
tion, but  were,  of  course,  modified  by  the  con- 
-stitutional  clauses  referred  to.    Those  earlier 
statutes  prescribed  certain  rates  of  taxation  for 
various  purposes  connected  with  county  rev- 
enue, and  placed  a  maximum  limitation  of  16 
mills  upon  countv  taxation,  which  was  held 
by  this  court  to  be  exclusive  of  the  general 
school  tax.    When  the  Constitution  took  effect, 
it  immedialelv  reduced  tbe  maximum  limit  to 
12  mills,  and  included    therein    the    general 
«chool  tax.    It  18  now  urged  that  tbe  judg- 
ments in  question  constitute  a  part  of  tbe  pub- 
lic debt  of  tbe  county,  to  pay  which  the  county 
may  levy  a  tax  irrespective  of  the  taxation  for 
county  revenue;  and  our  attention  is  directed 
to  §  1798  of  the  Revised    Statutes  of  1887. 
That  section  is  found  in  the  chapter  devoted 
to  the  powers  and  duties  of  county  commis- 
sioners, and  was  enacted  prior  to  the  admis- 
sion of  tbe  state,  and  continued  in  force,  un- 
less in  conflict  with  the  Constitution.    It  pro- 
vides, in  substance,  that  when  a  judgment 
«hall  be  rendered  against  the  board  of  county 
commissioners  oj  any  county,  or  against  any 
county  officer,  in  an  action  prosecuted  by  or 
against  him  or  them  in   his  or  their  name  of 
office,  where  the  same  shall  be  payable  by  the 
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county,  no  execution  shall  issue  thereon,  but 
tbe  same  shall  be  paid  by  a  tax  levied  and  col 
lected  for  that  puri^ose.  as  in  tbe  case  of  other 
county  charges:  and  when  so  collected  shall  be 
paid  by  the  county  treasurer  to  the  person  to 
whom  tbe  same  shall  be  adjudged  upon  tbe  de- 
livery of  a  proper  voucher  therefor.     Tbe  ar- 
gument is  tbat,  as  the  judgments  must  be  paid 
by  a  tax,  and  they  are  part  of  the  public  debt, 
as  to  which  no  limitation  applies,  the  tax  com- 
plained of  is  legal,  without  regard  to  the  nature 
of  the  claims  merged  in  tbe  judgments.     On 
the  other  band,  it  is  earnestly  insisted  that  the 
judgments  do  not  form  a  part  of  tbe  public 
debt  to  pay  which  unlimited   taxation  la  per- 
mitted.    Counsel  for  plaintiff  contend,  first, 
that  bonded  indebtedness  alone  is  what  is  in- 
tended by  the  term  "public  debt"  in  the  sec- 
tion of  the  Constitution  ref tarring  to  county  tax- 
ation, and  it  seems  also  to  have  been  urged  that 
no  indebtedness  which  did  not  exist  at  tbe  time 
of  the  adoption  of  the  Constitution  is  included. 
We  cannot  en  tirely  aeree  wii  h  tbe  position  ta  ken 
by  either  counsel.     It  is  obvious  that  debts  in- 
curred since  the  adoption  of  the  Constitution, 
if  lawfully  existing,  are  not  excluded.     To  ex- 
clude them  would  have  the  probable  effect  of 
preventing  subsequently  organized   counties 
from  paying  their  legitimate  public  debts,  al- 
though the  same  could  not  have  existed  at  tbe 
time  tbe  Constitution  was  adopted.    There  are 
other  reasons,  however,  which  suggest  the  un- 
soundness of  that  contention.    We  are  far- 
ther of  tbe  opinion  that  tbe  public  debt  which 
is  excepted  from  the  general  tax  limitation  is 
not  confined  to  bonded  indebtedness.      The 
same  words  "public  debt,"  are  used  in  g  8  of 
article  16,  permitting  tbe  bonding  of  the  pub- 
lic debt  of  the  county  existing  at  the  time  tbe 
Constitution  was  adopted;  and  it  is  clear  tbat 
in  the  latter  section  the  words  were  not  exclu- 
sive of    indebtedness  other  tban  bonded,  hut 
that  they  comprehended  all  manner  of  lawful 
debts,  not  exceeding  tbe  congressional  limita- 
tion of  4   per  centum;    and  such    has    been 
the  legislative  and  public  construction  placed 
upon  that  section.    We  are  unable  to  attribute 
any  narrower  meaning:  to  those  words  as  used 
in  §  5  of  art  15,  relating  to  taxation.    It  ia  not 
confined  to  bonds,  but  may  involve  ordinary 
warrants,  and  other  evidences  of  indebtedness, 
if  properly  and  lawfully  issued;  and  may  also 
include  judgments,  but  not  necessarily  so.    To 
illustrate:  If  a  county's  indebtedness'ia  within 
tbe  constitutional  limitation,  and  m  pursuance 
of  law  it  creates  a  debt  in  excess  of  the  cur- 
rent taxes  by  the  consent  and  approval  of  the 
people,  which,  together  with  existing  indebt- 
edness, does  not  exceed  tbe  amount  within 
which  it  may  lawfully  become  indebted,  such 
debt  will  not  only  be  legal,   but,  although  it 
may  be  evidenced  alone  by  warrants,  will  con- 
stitute a  part  of  the  public  debt,  and  to  pay 
tbe  same  a  tax  is  permissible,  the  same  as  in 
the  case  of  bonded    indebtedness.    If  Judg- 
ments are  rendered  upon  such  warrants,   or 
upon  bonds,  the  debts  themselves  being  lawful 
public  debts  of  the  county,  the  judgments  will 
partake  of  the  same  character.    On  tbe  con- 
trary, in  case  warrants  or  other  evidences  of 
indebtedness  are  issued  for  ordinary  current 
expenses  in  excess  of  the  taxes  for  the  current 
year,  without  the  consent  or  approval  of  the 


Gbakd  Island  A  N.  W.  R.  Co.  v.  Bakeb. 


8a 


people,  or  Id  case  the  maximum  limit  has  been 
reached^  tbeD,  with  or  without  such  approval, 
«uch  indebtedness  is  clearly  not  a  part  of  the 
public  debt,  but  the  same  has  been  incurred 
/or  current  expenses,  which  in  the  case  of  such 
a  county  cannot  in  any  event  exceed  the  rev- 
enue for  such  year.  There  is  no  method  by 
^wbich  such  liabililies  can  have  imparted  to 
them  voluntarily  the  character  of  public  debts. 
If  a  judgment  is  obtained  upon  any  such  claim, 
the  fact  must  yet  remain  that  it  represents  a 
liability  incurred  for  current  expennes  which 
-should  have  been  confined  within  the  limits  of 
the  current  taxes,  to  provide  for  tbe  payment 
of  which  the  Constitution  has  afforded  only  a 
limited  power  of  taxation. 

Tbe  statutory  provision  with  reference  to  the 
payment  of  a  judgment  by  tax  does  not  con- 
template a  tax  in  excess  of  the  limitation,  and 
-did  not  permit  a  tax  for  that  purpose  in  excess 
of  the  statutory  limit  anterior  to  the  adoption 
of  the  Constitution.    Much  less  could  the  legis- 
lature contravene  the  positive  restrictions  of  the 
'Constitution.    If  the  judgments  are  rendered 
upon  claims  which  should  have  been  paid  out 
of  the  revenue  raised  by  the  tax  which  is  con- 
fined to  12  mills,  they  must  be  paid,  if  at  all. 
by  a  tax  levied  for  such  purpose;  the  aggre- 
gate tax  for  county  revenue  not  to  exceed  the 
maximum  limit.    The  Judgments  being  valid, 
tbe  legality  of  the  debt  is  settled  until  such 
judgments  are  set  aside  in  some  direct  pro- 
oeeding,  and  therefore,  within  the  limitation 
for  county  revenue,  a  tax  may  be  levied  to 
pay  the  same.    This  we  apprehend  to  be  the 
plain  intent  of  the  Constitution.     Any  other 
-course  would  amount  to  an  evasion    of  its 
terms.     A  different  construction    would    au- 
thorize such  a  management  of  county  affairs 
as  to  exhaust  the  county  revenue  each  year,  to 
incur  additional  obligations  ordinarily  payable 
•out  of  such  revenue,  permit  prosecution  of  such 
-claims  to  jr.ogment,  and  the  levy  of  a  special 
tax  to  pay  them;  and  this  could  be  repeated 
annually,  thus  completely  evading,  if  not  op- 
erating to  effectually  nullify,  the  constitutional 
limitation.    The  effect  would  be,  as  all  must 
■concede,  to  provide  a  greater  revenue   each 
jear  for  current  expenses  than  the  Constitu- 
tion intended  to  authorize  when  it  confined  the 
«ame  to  12  mills  on  the  dollar.    This  would 
accomplish  by  indirection  that  which  cannot 
Xte  done  directly,  which,  generally  at  least,  is 
not  allowable.    The  views  thus  expressed  we 
believe  to  be  in  accord  with  tbe  authorities. 
As  it  is  apparent  that  under  the  law  requiring 
a  judgment  to  be  paid  by  tax  the  latter  must, 
if  levied,  be  confined  with  other  taxes  within 
-existing  constitutional  limitations,  it  necessar- 
ily follows  that  to  determine  the  limitations  the 
claims  placed  in  judgments  must  be  inquired 
into.     The  statute  authorizes  a  tax  to  pay  such 
judgments  ''as  in  the  case  of   other  county 
charges."    The  funds    to  pay  other  county 
-charges  for  ordinary  expenses  are  raised  by  a 
limited  tax.  .  As  the  statute  with  respect  to  a 
judgment  does  not  fix  its  class,  and  does  not 
authorize  a  special  tax  irrespective  of  statutory 
-or  constitutional  limitation,  it  is  obvious  that 
we  must  have  recourse  to  the  claims  them- 
selves to  determine  to  what  class  the  judgment 
belongs,  and  whether  any  limit  is  imposed 
upon  taxation,  by  which  they  may  be  enforced. 
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The  application  of  the  converse  of  this  propo- 
sition has  not  been  infrequent.  In  the  case  of 
RaUs  County  Ct.  v.  United  States,  105  U.  S. 
735.  26  L.  ed.  1221,  the  court  said:  *' While  the 
coupons  are  mcr^^ed  in  tbe  judgment,  tbey  car- 
ried with  tbem  into  tbe  judgment  all  the  rem- 
edies which  in  law  formed  a  part  of  their  con- 
tract obligations,  and  these  remedies  may  still 
be  enforced  in  all  appropriate  ways,  notwith- 
standing the  change  in  tbe  form  of  tbe  debt." 
This  language  was  used  in  a  cause  wherein  it 
was  sought  by  mandamus  to  compel  the  levy 
of  a  tax  to  pay  a  judgment.  Tbe  opinion  in 
that  case  also  recognizes  that  courts  are  power- 
less to  require  a  tax  to  be  levied,  even  to  pay  a 
ludgment  in  excess  of  the  constitutional  or 
legislative  limitation  upon  the  taxing  power. 
The  same  learned  court  in  another  case  of  like 
character,  in  speakmg  upon  this  question,  said: 
"So,  too,  if  tbe  municipality  has  uo  power, 
either  by  express  grant  or  by  implication,  to 
raise  money  by  taxation  to  pay  the  bond,  the 
holder  cannot  require  the  municipal  authorities 
to  levy  a  tax  for  that  purpose.  .  .  .  We 
have  no  power  by  mandamus  to  compel  a  mu- 
nicipal corporation  to  levy  a  tax  which  tbe 
law  does  not  authorize.  United  States  v. 
Macon  County  Ct.  99  U.  S.  591,  25  L.  ed.  883. 
"But  mandamus  will  not  lie  to  compel  the 
levy  of  a  tax  in  excess  of  the  legal  limitation." 
Cooley,  Taxn.  2d  ed.  p.  738.  Tbe  following 
authorities  are  also  in  point:  Brownsnlie  Tax- 
ing Diet.  Comrs.  v.  lAMigye,  129  U.  S.  493.  32 
L.  ed.  780;  Arnold  .v.  HawJcins,  95  Mo.  569; 
Black  V.  McGonigie,  103  Mo.  192;  Trull  v 
Madison  County  Comrs.  72  N.  C.  388:  French 
V.  New  Hanorer  County  Comrs.  74  N.  C.  692; 
Carroll  County  Supers,  v.  United  Sialts,  85  U. 
8.  18  Wall.  71.  21  L.  ed.  771;  Be  House  Bott 
£84,  81  Neb.  505;  G  ark  v.  Davenport,  14 
Iowa,  494;  Iowa  Railroad  Land  Co,  v.  Sac 
County,  89  Iowa,  187;  Sterling  School  Furni- 
ture Co.  V.  Harvey,  45  Iowa,  466;  State,  Shackel- 
ton,  V.  Outlenbtrg,  89  N.  J.  L.  660;  Union  P. 
B,  Go.  V.  Buffalo  County  Comrs.  9  Neb.  449; 
Osborne  County  Comrs.  v.  Blake,  25  Kan.  357; 
Stfftey  Reed,  v.  Marion  County  Comrs.  21  Kan. 
419;  Orand  County  Comrs.  v.  King,  14  C.  C. 
A.  421,  67  Fed.  Rep.  202.  82  U.  8.  App.  1; 
Desty,  Taxn.  §  41.  Tbe  case  of  Osborne  County 
Comrs.  V.  Blake,  supra,  closely  approaches 
tbe  one  at  bar.  Tbe  question  there  presented 
was  whether  a  county  board,  after  having  lev- 
ied the  full  amount  of  taxes  for  current  ex- 
penses which  it  had  by  law  any  power  to  levy 
for  that  and  previous  years,  could  in  a  certain 
year  levy  an  additional  tax  to  pay  a  judgment 
rendered  upon  county  warrants  which  had 
been  previously  issued  to  pay  county  current 
expenses  for  the  same  years.  An  express  statu- 
tory provision  required  a  judgment  to  be  col- 
lected by  tax  as  in  case  of  other  county  charges, 
and  tbe  general  limitatlon<t  upon  taxation  were 
statutory,  instead  of  constitutional.  Tbe  right 
to  levy  such  a  lax  was  denied,  tbe  Kansas  su- 
preme court  saying:  "The  judgment  shall  be 
collected  by  means  of  a  tax,  in  the  same  man- 
ner as  other  county  charges  are  collected;  and 
other  county  charges,  when  collected  by  means 
of  a  tax,  can  be  collected  onlv  by  means  of  a 
limited  tax.  ...  A  judgment  rendered 
upon  a  claim  against  a  county  is  simply  one  of 
the  items  which  the  county  board  takes  Inta 
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coDslderation  In  levyiDg  a  tax  for  connty 
charges,  or  for  county  expenses,  or  for  current 
expenses.  .  .  .  All  tbe  statutes  upon  the 
subject  seem  to  contemplate  that  the  county 
board  will  not  create,  nor  allow  to  be  created, 
liabilities  against  tbe  county  faster  than  the 
legal  and  proper  taxes  will  pay  tbem.  But 
suppose  the  county  board  should  allow  liabil- 
ities to  be  thus  created,  then  ma^  all  tbe  cred- 
itors of  the  county  convert  their  claims  into 
judgments,  and  then  compel  the  county  board 
to  levy  county  taxes  vastly  bcvond  the  limits 
prescribed-  by  §  181?  We  think  not."  The 
Supreme  Court  of  the  United  States,  in 
Brifwnmlle  Taxing  Dist.  Comn.  v.  Loague^ 
8vpra,  held  that,  it  appearing  from  the  petition 
that  the  bonds  upon  whicn  the  judgments 
were  rendered  were  issued  under  an  abrogated 
statute,  and  were  constequently  void,  and  that 
no  power  to  tax  to  pay  tbem  was  possessed  by 
the  taxing  district,  because  such  power  was 
given  only  by  the  statute  which  had  ceased  to 
exist,  mandamus  to  levy  tax  to  pay  the  judg- 
ments would  not  be  awarded.  The  Constitu- 
tion excepts  from  the  limit  for  taxation  for 
county  revenue  purposes,  not  the  payment  of 
judgments,  but  the  payment  of  the  public 
debt.  We  are  unable  to  class  a  judgment  in 
all  cases  irrespective  of  the  nature  of  the  obli- 
gation merged  therein,  as  a  public  debt  within 
tbe  purview  of  the  section  of  the  Constitution 
in  Question.  The  Constitution  clearlv  and 
forcibly  distinguishes  between  those  liabilities 
which  are  payable  out  of 'the  general  and  or- 
dinary revenue  and  those  for  which  provision 
must  otherwise  be  made.  It  was  not  intended 
that  a  county  powerless  to  legally  contract  debt 
which  could  not  be  paid  out  of  the  current 
revenue,  because  of  its  exhaustion  in.  paying 
other  expenses,  could  nevertheless  by  incurring 
such  debts  be  permitted  to  employ  unlimited 
taxation  to  defray  those  expenses  which  the 
Constitution  declares  must  be  provided  by  a 
limited  tax.  Our  attention  has  been  callea  to 
the  case  of  T/ieiss  v.  Hunter^  before  the  su- 
preme court  of  Idaho,  45  Pac.  2.  Although 
the  text  of  the  decision  in  that  case  is  not  be- 
fore us,  extracts  therefrom,  found  in  No.  14 
of  volume  1  of  Selected  Corporation  Cases,  in- 
dicate that  it  was  held  that  municipal  indebt- 
edness incurred  during  a  given  tiscal  year 
cannot  be  paid  out  of  the  income  or  revenue 
of  any  future  year,  unless  it  be  especially 
raised  for  the  payment  of  such  indebtedness, 
on  the  ground  that  the  evident  intent  of  tbe 
Constitution  of  that  state  was  to  make  the  rev- 
enue or  income  collected  each  year  pay  such 
year's  indebtedness,  unless  by  the  assent  of 
two  thirds  of  tbe  qualified  voters,  given  as  pro- 
vided by  law,  other  Indebtedness  was  author- 
ized. It  follows  from  what  has  been  said  that 
to  raise  a  fund  to  pay  salaries  of  county  oflS- 
cers,  and  valid  liabilities  under  tbe  act  with  ref- 
erence to  bounties  for  the  destruction  of  pred- 
atory wild  animals,  a  tax  in  excess  of  12  mills 
in  any  year  for  county  revenue  is  not  allowa- 
ble, unless  the  debt  therefor  has  been  created 
in  the  manner  provided  in  the  Constitution, 
and  any  legislation  conformable  thereto,  by  a 
county  possessing  authority  to  incur  such  in- 
debtedness. 

The  tenth  certified  question   inquires  if  the 
board  of  county  commissioners  cannot  levy 
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tbe  district  court  tax  for  the  maintenance  of  the* 
court,  in  addition  to  the  levy  of  12  mills  for 
county  revenue.  What  we  have  already  said 
disposes  of  this  inquiry.  We  fail  to  observe 
anything  in  the  Constitution  or  statutes  which 
authorizes  a  levy  for  court  expenses  in  excess 
and  exclusive  of  the  limited  tax  of  12  mills  for 
county  revenue. 

With  respect  to  the  seventh  question,  we- 
assume  the  damages  to  have  been  recovered  in 
a  proceeding  to  determine  the  compensation  u> 
be  paid  the  landowner  by  reason  of  the  exer- 
cise by  the  public  of  the  right  of  eminent  do- 
main, and  the  consequent  taking  of  some  or 
the  land  for  public  purposes.  We  regard  this- 
as  not  entirely  free  from  doubt,  but  are  in- 
clined to  the  opinion  that  tbe  damages  thus- 
assessed  are  payable  out  of  the  ordinary  county^ 
revenue;  and  the  result  would  be  that,  if  th» 
county  is  unable  to  make  the  compensation,  it 
is  powerless  to  complete  the  location  of  the^ 
road,  which  might  result  in  the  taktns  of  pri- 
vate property  without  just  compensation,  ir 
the  damages  are  recovered  as  for  a  tort.  an> 
other  inquiry  would  arise,  which,  in  this  cmse^ 
we  refrain  from  deciding. 

The  final  Question  requiring  tbe  opinion  of 
this  court  ufects  the  right  of  the  board  of 
county  commissioners  to  confess  and  author- 
ize a  confession  of  Judgments  against  tbe  county. 
A  decision  upon  that  question  is  not  free  f rom^ 
difficulty.     We  are  practically  without  prece- 
dent, and  resort  must  be  had  to  our  rather 
meager  statutory  provisions  covering  the  sab- 
Ject  of  confession  of  judgments,  as  well  as  to 
those  prescribing  the  duties  and  powers  of  the 
board  of  county  commissioners.     **A  person 
indebted  or  against  whom  a  cause  of  action  ex* 
ists,  may  personally  appear  in  a  court  of  com- 
petent Jurisdiction  and  with  the  assent  of  the 
creditor  or  person  having  such  cause  of  action, 
confess  judgment,  whereupon  judgment  shall 
be   entered  accordingly."    Rev.   Stat.   1887, 
^  26(>8.    In  such  case  it  is  required  that  t he- 
debt  or  cause  of  action  be  .stated  in  the  judg- 
ment or  writing  to  be  filed  as  pleadings  ia 
other  actions.     $  2669.     "An    attorney   who 
confesses  judgment  iu  any  case  shall,  at  tbe 
time  of  making  such  confession,  produce  the 
warrant  of   attorney   for    makin?  tbe  same» 

.  .  .  and  the  original  or  acopv  of  the  war- 
rant shall  be  filed  wtth  the  clerk."  §  2671. 
In  the  first  case,  under  ^  2668.  the  debtor  muse 
personally  appear.  Thememliersof  the  board 
of  county  cooimissioners  individually  are- 
not  authorized  to  allow  claims  against  tbe 
county.  The  board  of  commissioners,  at  any 
meeting,  is  given  authority  by  statute  to- 
set  tie  and  allow  all  account^)  against  tbe 
county,  and  when  so  settled  and  allowed  they 
mav  issue  county  orders  therefor  as  provident 
bylaw.  Rev.  Stat.  1887,  $  1901.  County  or- 
deis  are  required  to  be  signed  by  the  cbairmau 
of  the  board,  and  attested  by  the  clerk,  under  tbe 
seal  of  the  county.  Section  1807,  as  amended 
by  chapter  83,  Laws  1893.  The  meetings  of 
the  board  are  to  be  held  in  public.  5i  1802. 
The  authority  over  county  affairs  is  thus  vested 
in  a  board  which  is  composed  of  three  per- 
sons, although  a  majority  constitute  a  quorum^ 
and  may  act.  The  board  can  only  act  at  a 
meeting  of  the  board.  Doubtless  some  detail 
matters  may  be  attended  to  by  one  or  more  of 
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<lie  commlfldonen  outside  of  a  meeting  by  pre- 
TioQS  aatbority  of  the  board,  or  such  act  may 
in  some  cases*  perhaps,  be  ratified,  but  the 
4dlowaDce  of  claims  must  be  at  some  time  the 
:act  of  the  board  as  such.  The  county  is  con- 
«tituted,  by  law,  a  body  politic  and  corporate, 
and  its  powers  as  such  corporate  body  are  ex- 
ercised by  a  board  of  county  commissioners. 
8uch  powers  are  to  be  exercised,  and  the  du- 
ties devolving  upon  the  board  are  to  be  dis- 
•cbarged,  in  the  manner  provided  by  law.  We 
•do  not  understand  that  the  members  compos- 
ing the  board  are  authorized  to  act  as  a  board 
except  when  to/sether  in  session.  Their  act  is 
then  not  individual,  but  as  a  body,  acting  as  a 
-unit.  MeCortU  v.  Bata,  29  Ohio  St.  419. 
Whatever  authority,  if  any,  is  possessed  by  the 
^commissioners,  to  confess  a  Judgment  against 
the  body  corporate  and  politic — the  county — 
must  reside  in  them  as  constituting  a  board, 
Tatherthau  as  individual  officers.  As  such  a 
board,  required  to  act  as  a  body,  we  are  unable  to 
conceive  that  it  can  personally  appear  in  court, 
4UB  required  by  ^  2668.  No  statutory  provision 
•exists  empowering  one  or  more  of  the  commis- 
sioners or  any  other  official  to  so  personally  ap- 
pear, and  in  the  name  of  the  county  enter  con- 
-f  ession  of  judgment,  in  the  absence  of  some 
«uch  provision  in  the  present  condition  of  the 
)aw  concerning  judgments  by  confession,  we 
are  clearly  of  the  opinion  that  the  board  of 
•commissioners  are  without  authority  to  per- 
sonally appear  in  court  and  confess  a  judg- 
ment against  the  county.  It  would  seem  to 
follow  that,  being  powerless  in  that  respect, 
the  board,  even  as  a  body,  cannot  authorize 
«ome  person  to  do  so.  Such  authorization 
•could  only  be  accomplished,  however,  by  the 
•execution  of  a  warrant  of  attorney,  ^o  ex- 
press power  to  execute  such  an  instrument  is 
granted  by  statute,  nor  do  we  observe  any  au- 
thority given  the  board  from  which  such  power 
•can  be  implied.  lu  discussing  this  matter  it  is 
perha}>s  needless  to  state  that  we  refer  only  to 
•confession  of  judgments  in  its  strict  sense,  and 
•do  not  refer  to  actions  regularly  brought,  in 
which  issues  are  duly  framed,  and  upon  hear- 
ing or  trial,  by  admission  of  the  lawful  rep- 
resc^ntative  of  the  countv  in  such  suits,  the 
•court  may  be  satisfied  of  the  justness  of  the 
<;laim  sued  upon,  and  thereupon  enter  up 
judgment  Such  an  action  is  not  dependent 
Tipon  the  Stat  tes  governing  confession  of  judg- 
ments, but  is  in  reality  a  judgment  rendered 
upon  (rial  and  proof.  We  tender  this  explana- 
tion that  any  possible  confusion  respecting  the 
•decision  of  the  court  mav  be  avoided.  This,  I 
believe,  disposes  of  all  the  questions. 

Oroesbeck*  Ch.  J.,  and  Cona 

-concur. 
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Charles  W.  BURDICE.  Secretary  of  State. 
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1*  The  ppoapiiif  of  candidates  for  pres- 


idential eleetors  ie  to  be  made  by  the 
eoimty  elerk»  and  not  by  the  secretary  of 
state,  under  Laws  1880,  chap.  80. 1  lOi,  providlog' 
that  tbe  names  of  such  electors  presented  In  one 
oertlflcate  shall  t>e  arranged  In  a  separate  group, 
but  the  secretary  must  so  certify  the  names  and 
desertptton  of  the  caodidotes  as  to  convey  to  tbe 
clerk  all  knowledge  requisJee  to  such  groupinir. 

8«  The  name  ofapereonae  candidate  for 
elector  of  President  and  Tice  Presi- 
dent cannot  appear  in  more  than  one 
place  upon  the  offlclai  ballot  under  Laws  1880, 
chap.  80,  S  lOA,  which  provides  for  no  party  head- 
ings or  columns  set  apart  for  separate  parties,  but 
requires  tbe  ballot  to  name  tbe  party  or  principle 
represented  by  a  candidate  In  connection  with  bis 
name. 

8.  The  name  of  a  eandidate  nominated 
by  certificate  of  electors  in  place  of  a  person 
previously  nominated  in  tbe  same  way.  but  who 
hasdeclmed,  should  be  given  the  same  place  upon 
the  ballot  that  the  prior  nominee  would  have 
been  entitled  to. 

4*  The  exclnsion  fk*om  the  si^naers  of  a 
certificate  of  electors  nominatinf^  can- 
didates by  Laws  1890,  chap.  80,  S  80.  of  those 
persons  who  have  Joined  In  a  certificate  nominat- 
ing other  candidates  for  the  same  office,  does  not 
apply  to  persons  who  have  participated  In  the 
nomination  of  other  persons  through  primaries, 
but  only  those  who  have  Joined  In  nominations 
by  certificate. 

6*  The  validity  of  a  n<miination  made 
by  a  chairman  of  the  state  committee 

of  a  political  party  with  100  associates  to  fill  va- 
cnndes  In  the  list  of  presidential  eiectors  nomi- 
nated in  the  same  manner,  when  not  in  violation 
of  statute,  cannot  be  contested  by  the  committee 
of  an  entirely  distinct  political  party. 

(October  20, 1806.) 

APPLICATION  for  a  writ  of  mandamus  to 
compel  defendant  to  change  his  certificate 
to  the  county  clerks  of  the  names  of  the  candi- 
dates for  presidential  electors  to  lie  voted  for 
at  a  coQiinj;  election.    Denied, 
The  facts  are  stated  in  the  opinion. 
Mr.  Walter  R.  StoU  for  relator. 
Messn,  Lacey  As  Van  Devanter  for  re- 
spondent. 

Potter*  J.,  delivered  the  opiDion  of  the 
court: 

The  relator,  chairman  of  the  Democratic 
State  Central  Committee,  brings  the  present 
action,  seeking  thereby  the  allowance  of  a  writ 
of  mandamus  to  compel  the  secretary  of  state  to 
rescind  or  modify  the  form  or  character  of  his 
certificates  to  tbe  several  county  clerks  respect- 
ing tbe  candidates  for  electors  of  President  and 
Vice  President  of  the  United  States.  The  re- 
spondent certified  such  nominations  in  the  fol- 
lowing manner  and  order:  the  names  of  three 
candidates  of  the  Republican  party,  simply 
naming  them  with  the  word  ^'Republican*'  fol- 
lowing each  of  their  names:  the  names  of  Pat- 
rick J.  M.  Jordan,  John  Sims,  and  Daniel  L. 
Van  Meter,  with  the  word  ** People V  accom- 
panying the  names  of  Jordan  and  Sims,  and  the 
words  "Democrat  and  People's"  following  the 


Note.— As  to  name  appearing  more  than  once  on 
official  ballot,  see  also  State,  Bateman,  v.  Bode 
'Ohio)  anU^  498;  also  Fisber  ▼.  Dudey    Md.)  12 
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name  of  Ysd  Meter;  tbe  names  of  three  Prohi- 
bition candidates;  and  lastly  the  names  of  John 
A.  Martin  and  Patrick  J.  Quealy,  with  tbe 
Tvord  "Democrat"  foIlowinjB:  each  of  tbeir 
names.  The  petition  discloses:  That  at  tbe 
regular  Democratic  state  convention  Qcorge  H. 
Cross,  John  A.  Martin,  and  Patrick  J.  Quealy 
were  nominated  for  presidental  electors,  and  at 
tbe  regular  state  convention  of  the  People's 
party  Francis  M.  Matthews,  Charles  H  Ran- 
dall, and  Daniel  L.  Van  Meter  were  nominated 
for  such  office.  All  of  tbese  nominations  were 
duly  certified  to  tbe  respondent  by  the  respect- 
ive cbairmen  and  secretaries  of  such  conventions. 
That  within  the  time  allowed  by  tbe  statute. 
Cross,  one  of  the  Democratic  nominees,  and 
Randall  and  Matthews,  two  of  tbe  nominees 
of  the  People's  party,  duly  declined.  That  in 
pursuance  of  tbe  aulborily  expressly  conferred 
upon  it  by  the  convention  making  the  original 
nominations  tbe  state  commit lee  of  the  Demo- 
cratic party  filled  the  vacancy  caused  by  tbe 
declinntion  of  Cross  by  the  nomination  of  Dan- 
iel L.  Van  Meter.  That  neither  any  conven- 
tion or  committee  of  the  People's  party  at 
tempted  to  fill  tbe  vacancy  occasioned  by  the 
declinations  of  Matthews  and  Randall,  nor 
took  any  action  coDccrning  the  matter,  and 
that  the  People's  party  convention  had  not  em- 
powered its  statf^  committee  to  fill  such  or  any 
vacancies.  It  further  appears  that  on  tbe  8th 
day  of  October  one  John  W.  Patterson,  who 
bad  been  appointed  by  tbe  said  convention  of 
the  Pco[)le's  party  as  the  chairman  of  the  state 
committee  of  that  party,  dehvered  to  tbe  re- 
spondent a  certificate  of  nomination  purporting 
to  nominate  for  tbe  ofiScc  of  presidential  elec- 
tors to  fill  the  vacancy  in  the  list  of  People's 
party  candidates  caused  by  the  declination  of 
Matthews  and  Randall,  resrecliveljr,  Patrick 
J.  M.  Jordan  and  John  Sims;  it  appearing 
from  the  record  that  in  the  body  of  such  cer- 
tificate it  was  recited  that  "the  undersigned  and 
tbe  said  Patrick  J.  M.  Jordan  and  tbe  said  John 
Sims  so  nominated  to  fill  such  vacancies  rep- 
resent tbe  People's  party;"  and  that  tbe  same 
was  verified  by  said  John  W.  Patterson,  who 
made  oath  that  the  statements  contained  in  tbe 
certificate  were  true,  and  described  himself  in 
his  affidavit  as  tbe  chairman  of  tbe  state  com- 
mittee of  tbe  People's  party.  The  said  certi- 
ficaie  was  signed  by  100  electors,  including 
said  Patterson.  The  relator  in  his  petition 
charges  that  this  certificate  of  nomination  was 
void.  Tbe  allegations  to  support  such  charge, 
summarized,  are  to  the  effect  that  the  nomina- 
tions mentioned  therein  were  not  made  by 
tbe  People's  party;  that  the  laws  of  this  state 
contemplate  and  expressly  require  that  va- 
cancies occurring  in  the  ticket  of  any  political 
party  nominated  in  regular  convention  shall  be 
filled  only  by  the  convention  itself  or  by  the 
party  committee  duly  authorized;  that  the 
certificate  was  not  filed  within  the  time  re- 
quired for  original  nominations;  and  that  no 
number  of  electors  can  supplant  or  supersede 
the  action  of  an  organized  political  party; 
and  the  electors  whose  names  are  subscribed  to 
tbe  certificate  in  question  were  not  authorized 
to  represent  tbe  People's  party,  or  act  in  its  be- 
half. It  was  also  averred  that  a  large  number 
of  the  persons  whose  names  were  signed  to  the 
certificate  had  Joined  in  nominating  at  least 
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three  other  candidates  for  the  same  office  by 
attending  and  participating  in  tbe  primaries  of 
tbe  Republican  party.  This  last-mentioned 
allegation  is  general  in  character.  It  is  neither 
stai^  when  they  so  attended  and  participated, 
or  in  what  tbe  participation  consisted,  nor  are 
tbe  particular  individuals  referred  to  indicated. 
The  petition  avers  that  the  certificate  of  the  re- 
spondent is  illegal  and  wrong  in  two  respects; 
First,  in  failing  to  certify  the  name  of  Dan- 
iel L.  Van  Meter  in  tbe  same  gronp  and  in  con- 
junction with  the  names  of  Martin  and  Queaiy. 
the  other  Democratic  candidates;  and  second. 
in  including  the  names  of  Jordan  and  Sims 
in  tbe  group  of  the  candidates  for  electors  of 
tbe  People's  party.  The  prayer  of  the  petition 
is  that  a  writ  of  mandamus  issue  directing  the 
respondent  to  rescind  his  certificate,  and  to 
issue  therefor  new  ones,  placing  the  name  of 
Van  Meter  in  tbe  group  of  Democratic  candi- 
dates, and  omitting  the  names  of  Jordan  and 
Sims  from  the  group  of  tbe  candidates  of  tbe 
People's  party,  or  requiring  him  to  so  modify 
his  certificates  already  sent  out  that  the  same 
result  may  be  accomplished. 

The  case  whs  beard  upon  the  petition  and  tbe 
various  certificates  of  nominations  for  the  of- 
fice of  presidential  electors  filed  in  tbe  oflSce  of 
respondent.  From  the  record  outside  of  the 
petition  it  appeared  that  on  tbe  2oth  day  of 
September — several  days  before  the  chainnan 
and  secretarv  of  the  convention  of  the  People'^ 
party  filed  tbeir  certificate  of  the  nominations 
made  by  that  party  at  its  said  convention— a 
certificate  of  nomination,  signed  by  100  elec 
tors  representing  themselves  as  members  of 
tbe  People's  party,  was  filed,  making  original 
nominations  of  candidates  for  electors  to  rep- 
resent the  principles  of  tbe  People's  party, 
naming  as  the  nonlinees  thereof  the  same  per- 
sons wb&  were  nominated  at  the  state  conveo- 
tion  of  that  party,  viz,  Matthews,  Randall,  and 
Van  Meter. 

The  duty  of  tbe  secretary  of  state  with  re- 
spect to  the  certification  of  noniinations  filed  in 
bis  office  is  defined  by  the  provisions  of  §  9'Sof 
chap.  80  of  the  laws  of  1890,  as  follows:    ••Not 
less  than  twenty-five  nor  more  than  thirty  days 
before  an  election  to  fill  any  public  ofiSce,  tbe 
secretary  of  Wyoming  shall    certify  to  the 
county  clerk  of  each  county  within  which  any 
of  tbe  electors  may  by  law  vole  for  candidates 
for  such  ofiSce,  tbe  names  and  description  of 
each  person  nominated  for  such  office  as  speci- 
fied in  tbe  certificate  of  nomination  with  tbe 
said  secretary."    If  the  respondent  has  com- 
plied with  this  duty,  then  the  writ  prayed  for 
should  not  be  allowed.    It  is  contended  that 
be  has  failed  to  perform  the  duty  in  the  two 
particulars   already    mentioned.    Upon    the 
bearing,  although  it  was  not  conceded  by  coun- 
sel for  relator  that  tbe  names  of  Jordan  sod 
Sims  were  entitled  to  be  certified  in  any  man- 
ner whatever,  the  chief  contention  seemed  to 
be  narrowed  to  the  proposition  that  they  were 
not  properly  certified  as  People's  candidates, 
and  m  one  group  with  Van  Meter;  bat  that,  if 
certified  at  all.  some  words,  such  as  '*Inde 
pendent"  or  ''Electors,"  should  be  used  to  indi- 
cate that  they  were  nominated  by  certificateof 
electors.  -  The  argument  respecting  the  group- 
ing of  the  Democratic  nominees,  and  including 
therein  the  name  of  Van  Meter  in  the  oertifi- 
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cat€  of  the  secretary,  was  based  upon  the  re- 
qmrements  conceroiDp^  the  ofScial  ballot.  Sec- 
tion 104  of  chapter  80  of  the  Laws  of  1890 
provides  tbat  "all  ballots  prepared  under  the 
provisions  of  this  act  shall  be  white  in  color 
and  of  a  good  quality  of  paper,  and  the  names 
shall  be  printed  thereon  in  black  ink.  Every 
ballot  shall  contain  the  name  of  every  candi- 
date whose  nomination  for  any  office  specified 
in  the  ballot  has  been  certified  or  filed  accord- 
ing to  the  provisions  of  this  act  and  no  oiher 
name.  The  names  of  candidates  for  each 
office  shall  be  arranged  under  the  designation 
of  the  office  in  alphabetical  order  according  to 
surnames,  except  that  the  nam&  of  electors  of 
President  and  V ice  President  of  the  United 
States  presented  in  one  certificate  of  nomina- 
tion,'shall  be  arranged  in  a  separate  group, 
every  ballot  shall  also  contain  the  name  of  the 
party  or  principle  which  the  candidates  repre- 
sentascontainedinthecertificatt  of  nomination. 
At  theend  of  the  list  of  candidates  for  eachofiSce 
shall  be  left  a  blank  space  large  enough  to  con- 
tain as  many  written  names  of  candidates  as 
are  necessary  to  fill  such  office.  And  on  the 
ballot  may  be  printed  such  words  as  will  aid 
the  voter  to  vote,  as  *Voie  for  one,'  'Vote  for 
two,  'Vote  for  three;'  'Yes,'  'No.'  and  the 
like."  It  is  not  required  of  the  secretary  tbat 
he  prepare  the  official  ballots.  With  this  he 
has  noihing  whatever  to  do.  That  duty  re- 
sides with  the  county  clerk  of  each  county. 
Under  our  system  of  voting  the  elector  is  re- 
quired to  place  a  cross  opposite  the  name  of 
each  candidate  for  whom  he  desires  to  vote; 
and,  although  the  names  of  candidates  for  elect- 
ors presented  in  one  certificate  of  nomination 
are  required  to  be  arranged  upon  the  ballot  in 
a  separate  group,  one  cross  will  not  suffice  to 
vote  for  tlie  three,  or  for  the  group  thus  ar- 
ranircd,  but  the  voter,  if  desiring  to  vote  for 
three,  as  be  may  do,  is  required  to  place  across 
opposite  the  name  of  each  one  of  the  three.  At 
the  time  of  orally  announcing  the  conclusion 
of  the  court  it  was  stated  tbat  the  secretary 
was  not  required  to  group  the  candidates  for 
electors  at  all,  and  that,  if  he  did  so,  his  ar- 
rangement into  groups  was  not  binding  or  con- 
clusive upon  the  officers  charged  with  the  duty 
of  preparing  the  ballots.  This  statement  was 
made  in  view  of  the  rather  meager  provisions 
affecting  the  duty  of  the  secretary,  and  the 
nature  of  a  mandamus  proceeding;  and  it 
seemed  that,  unless  it  was  clearly  the  duty  of 
the  respondent  to  group  the  candidates,  he 
ought  not  to  be  directed  by  a  writ  of  mandamus 
to  do  so.  The  statute  does  not  expressly  re- 
quire that  be  shall  certify  such  candidates  in 
the  manner  in  which  they  are  required  to  be 
arranged  upon  the  ballot;  and,  so  far  as  the 
name  of  Van  Meter  is  concerned,  that  is  the 
extent  of  the  prayer  of  relator.  But  we  are 
somewhat  apprehensive  that  a  misunderstand- 
ing of  the  views  of  the  court  may  arise  from 
what  was  said  when  its  conclusion  was  an- 
nounced, without  some  further  explanation. 
AVhile  it  is  true,  as  above  sugf^ted,  that  there 
is  no  express  provision  requinng  the  f:ecretary 
to  do  more  than  certify  the  names  and  descrip 
tion  of  eacb  person  nominated,  as  specified 
in  the  certificate  of  nomination,  it  is  like- 
wise true  that  those  candidates  for  presi 
dential  electors  presented  in  one  certificate  of 
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nomination  are  entitled  to  be  arranged  upon 
the    official  ballot  in  a  separate  group,  and 
that  the  officer  charged  with  the  duty  of  thus, 
arranging  them  can  have  no  other  source  of 
official  information  than  the  contents  of  the 
certificate  of  the  secretary.    It  would,  there- 
fore, seem  reasonably  clear  tbat  in  the  per- 
formance of  the  duty  devolving  upon  the  sec- 
retary he  should  so  certify  the  names  of  such, 
candidates  and  their  description  as  will  con- 
vey to  the  county  clerk  all  reqbisite  knowl- 
edge.   The  relator  and  bis  counsel  assumed 
tbat  this  could  onlv  be  accomplished   by  the 
proper  grouping  or  the  candidates  in  the  cer- 
tificate of  the  secretary.     We  are  not,  however, 
prepared  to  assent  to  that  view.  If  the  informa- 
tion sufficient  for  the  appropriate  performance 
of  the  duty  of  the  county  clerk  can  be  given  in 
other  ways  than  by  grouping, — and  we  appre- 
hend that  may  be  practicable, — then  it  would  be 
erroneous  to  say  in  the  at)sence  of  an  express 
requirement  to  that  effect,  that  the  secretary  is 
under  official  obligation  to  place  the  candidates 
in  groups,  as  the^  are  entitled  to  appear  on  the- 
ballot,  and  by  this  method  alone  to  certify  the 
necessary  information  to  the  county  clerk.<«. 
The  alternative  writ  commanded  the  respond- 
ent to  thus  group  the  names,  or  show  cause  to 
the  contrary.     In  case  the  writ  should  be  made 
peremptory,  the  same  command  would  con- 
tinue,   notwithstanding    the  duty  to   afford 
proper  information  could  as  well,  and  perhaps 
even  better,  without  trespassing  upon  the  dis- 
cretion of  the  county  clerks,  be  capable  or 
performance  in  another  manner.    The  sound- 
ness of  the  contention  of  the  relator,  moreover, 
depends  upon  the  correctness  of  bis  theory  that 
the  name  of  Van  Meter  should  appenrupon  the 
ballot  in  a  group  to  be  comprised  of  his  name 
and  the  other  two  Democratic  nominees.  If  that 
is  not  a  right  to  which  he  is  entitled,  then  assur- 
edly the  respondent  is  not  required  to  certify 
his  name  in  such  a  group  in  any  event,  and  we- 
will  not  rest  our  conclusion  entirely  upon  the 
fact  that  the  respondent  mi^ht  employ  different 
methods,  but  will  inquire  mto  the  proposition- 
thus  insisted  upon  by  the  relator.     It  is  mani- 
fest that  the  issues  in  this  case  do  not  directly 
involve  the  preparation  of  the  ballot;  but  that 
matter  bears  a  close  relation  to  the  oblieations^ 
imposed  upon  the  secretary,  and  as  affecting^ 
his  duties  it  may  very  properly  be  considered. 
It  was  decided  by  this  court  in  the  case  of 
Satoin  v.  Pea96  (Wyo.)  48  Pac.  750,  that  as  to. 
any  office  other  than  elector  for  President  and 
Vice  President  a  candidate  nominated  by  more 
than  one  party  for  the  same  office  was  not 
entitled  to  have  his  name  appear  upon  the- 
ballot  more  than  once,  and  we  can  see  no  rea- 
son for  departing  from  that  rule.    The  opin- 
ion  in  that  case   out   of   abundant   caution 
expressly  stated  that  whether  or  not  a  dif- 
ferent rule  would   apply   as  to   presidential 
electors   was   not   decided.    The  reason  for 
the  principle  adopted  in  Sawin  v.  Pease  arose 
out  of  our  system  of  ballots  and  voting;  the 
requirement   that   a   cross   must    be  placed 
opposite   the    name    of   each   candidate    for 
whom  the  elector  desired  to  vote;  the   im- 
possibility  of    votint;   a   straight   ticket,   ov 
for  any  number  or  group  of  candidates  rep> 
resenting  the  same  party  or  principle,  by  » 
single  mark  or  cross;  and  as  a  consequence,. 
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the  probability  of  mistake  and  confusion 
«hould  the  name  of  any  candidate  be  printed 
in  more  than  one  place  as  a  candidate  for  the 
same  oflSce.  Are  those  reasons,  and  is  the  rule 
•deduced  1  herefrom  in  the  case  of  other  offices, 
Inapplicable  to  the  office  of  presidential  elector? 
The  one  difference  existing  in  the  law  between 
that  and  other  offices  is  that  the  names  of  those 
•candidates  for  presidential  electors  presented 
'  In  one  certificate  of  nomination  shall  be  ar- 
ranged upon'  the  ballot  in  a  separate  group. 
In  view  of  the  further  provision  of  law  affect- 
ing alike  all  candidates  upon  the  ballot  that 
•one  croM  votes  for  but  one  individual,  and 
that  the  name  of  the  presidential  nominee  no- 
where appears  on  the  ballot,  we  are  unable  to 
•distinguish  the  caseof  such  candidates  from  that 
•of  candidates  for  any  other  office  in  the  respect 
under  consideration;  otherwise  any  person  or 
;group  of  persons  nominated  by  more  than  one 
party  would  be  entitled  to  as  many  places  upon 
the  ballot  corresponding  with  the  n  umber  of  par- 
ties nominating  them,  or  certi6cates  lawfully 
filed  of  such  nominations.  The  same  group  of 
three  persons  might  be  presented  by  several  par- 
ties.and  the  entire  groupbe  given  asmany  places 
upon  the  official  ballot.  Such  a  result  could 
-only  cause  much  confusion,  and  throw  doubt 
upon  the  correctness  of  the  returns  of  the  votes 
•cast.  We  are  clearly  of  the  opinion  that  the 
law  does  not  contemplate  the  printing  of  the 
name  of  one  peraon  as  candidate  for  elector  of 
President  and  Vice  President  in  more  than  one 
place  upon  the  ballot.  Daniel  L.  Van  Meter 
-was  regularly  nominated  by  the  People's  party, 
and  the  certificate  thereof  duly  filed.  He  has 
not  declined  that  nomination.  There  is  cer- 
tainlv  no  authority  to  remove  his  name  from 
the  People's  party  group.  His  nomination  by 
that  partv  was  made  long  prior  to  its  adoption 
by  the  democratic  party.  His  name  being 
•entitled  to  but  one  place  upon  the  ballot,  and 
no  one  possessing  the  right  to  ignore  his  first 
nomination  in  the  preparation  of  the  ballot,  it 
-necessarily  follows  that  his  name  is  not  im- 
peratively required  to  be  also  printed  in  the 
«ame  group,  and  in  conjunction  with  the  other 
Democratic  candidates.  He  is  described  as 
Democratic  as  well  as  People's,  and  this  de- 
scription indicates  to  the  voter  that  he  has 
been  nominated  as  representing  both  parties. 
An  arrangement  of  the  ballot  in  which  all  ap- 
propriate groups  could  be  maintained,  and  yet 
the  name  of  Van  Meter  immediately  precede 
•or  follow  the  names  of  the  other  D>eroocratic 
•candidates,  thus  bringing  the  three  into  closer 
proximity,  would  certainly  not  violate  the  let- 
ter or  the  spirit  of  the  law:  but  that  matter 
has  been  left  to  the  discretion  of  the  county 
•clerks,  which,  unless  the  statute  is  departed 
from,  is  not  subject  to  the  control  of  the  courts. 
These  views  find  support  in  State,  Sturdetant, 
T.  ^ife/i  (Neb.)  82  K  W.  85,  and  Miller  y, 
Pennoyer,  28  Or.  864.  Had  someone,  not  al- 
ready a  candidate  of  another  party,  been  nom- 
inated to  fill  the  vacancy  caused  by  the  declina- 
tion of  George  H.  Cross,  the  name  of  such 
nominee  would  be  entitled  to  a  place  in  the 
same  group  with  the  original  associates  of 
-Cross.  A  reasonable  construction  of  the  statu- 
tory provision  would  clearly  require  the  name 
of  one  thus  substituted  tobegiven  thesame  place 
"upon  the  ballot  that  the  name  of  the  candidate 
who  had  declined  would  have  been  entitled  to. 
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The  next  question  submitted  ioYolves  the 
status  of  the  nominations  of  Jordan  and  Sims. 
One  ground  of  objection  is  that  a  large  num- 
ber of  the  persons  purporting  to  sign  the  certifi- 
cate of  nomination  had  joined  in  nomioating 
at  least  three  other  persons  for  the  same  office 
by  attending  and  participating  in  the  primaries 
of  the  Republican  party.    Independent  of  the 
very  eeneral  character  of  the  allej^tioo,  we 
are  of  the  opinion  that  the  provision  of  the 
statute  (Laws  1890,  chap.  80,  g  80).  attempted 
to  be  thus  involved  is  prohibitory  only  of  the 
same  person  joining  in  a  certificate  of  Domina- 
tion by  eke  tors  of  more  than  one  person  for 
the  same  offioe.    The  last  part  of  the  clause 
containing  the  provision  referred  to  provides 
that,  if  any  person  does  so  join,  his    nanu 
shall  not  be  counted  upon  either  certificate*  and 
the  context  clearly  indicates  that  it  was  only 
intended  to  forbid  one  from  joining  in    more 
than  one  elector's  certificate  making  a  nooaina- 
tion  for  the  same  office.    Whether  anyone  shall 
have  so  joined  can  then  easily  be  ascertained 
by  the  officer  with  whom  the  certificates  are  re- 
quired to  be  filed.    It  is,  however,  contended 
that  100  electors  cannot  supplant  a  regularly 
or^^nized  political  party,  and  are  not  auth- 
orized to  place  in  nomination  any  candidate  as 
representative  of  such  a  part^.    The  posi  ion 
taken  is  that  a  party  nomination  is  permitted 
to  be  made  only  by  a  party  convention.   Coun- 
sel for  relator  stated  upon  the  hearing  that 
they  were  until  that  time  unaware  that   the 
People's  nominees  had  first  or  at  any  time  been 
nominated  by  an  electors'  certificate;  and  it 
was  conceded  by  such  counsel  that,  if  a  va- 
cancy occurs  in  the  nominations  made  by  such 
an  electors'  certificate,  it  might  be  filled  in  the 
same  manner.    The  papers  upon  which  the 
cause  was  submitted  conclusively  show  that 
100  electors  had  nominated  by  certificate  in 
due  form  said  Randall,  Matthews,  and  Van 
Meter  as  candidates  of  the  People's  party  or 
representing  the  principles  of  that  party,  and 
that  filing  preceded  the  certificate  of  the  offi- 
cers of  the  convention.    The  resignation   of 
Randall  and  Matthews  declined  by  clear  and 
express   language  only  the  nominations  con- 
ferred by  the  state  convention  of  the  People's 
party;  but  included  in  their  respective  state- 
ments of  declination  was  a  direction  to  the 
secretary  of  state  to  omit  their  names  from  the 
ofllcial  ballot  sufficiently  indicating  an  inten- 
tion upon  their  part  to  entirely  withdraw  as 
candidates  for  presidential  electors.     It  is  ai 
least  certain  that  the  respondent  has  not  certi- 
fied their  names,  and  that  no  person  or  party 
is  insisting  that  his  action  in  that  regard  was 
erroneous.     A  vacancy ,  then,  occurred  in  the 
list  of  candidates   for  the  office  in  question, 
presented  by  the  said  certificate  of  electors. 
That  varancy  at  least  was  filled  by  the  certifi- 
cate which  is  now  attacked,  naming  Jordan 
and  Sims.    It  is  not  necessary  therefore,  for 
this  court  to  decide  whether  or  not  a  vacancy 
in  nominations  made  by  a  regular  convention 
of  a  political  party  can  be  filled  by  an  electois' 
certificate,  even  though,  as  in  the  case  at  bar, 
such  political  party  has  not  again  acted  in  the 
matter  by   convention,  and    the   convention 
making  the  original  nominations,  has  not  em- 
power^ any  committee  to  fill  vacancies.    In- 
deed, the  contention  seemed  to  have  narrowed 
to  an  attack  upon  the  action  of  the  respondent 
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In  grouping  the  names  of  Jordan  and  Sims 
^itb  that  of  Van  Meter,  and  using  In  connec- 
tion with  their  names  the  party  name  *'Peo 
pie's,"  without  any  qualifying  words  to  indi- 
cate that  they  were  not  presented  by  a  party 
convention.  80  far  as  concerns  the  objection 
to  their  being  grouped  with  Ysn  Meter,  what 
has  already  been  said  Is  sufficient,  bearing  in 
mind  that  the  latter-named  person  was*  origi- 
nally nominated  by  the  certificate  of  electors 
conjointly  with  lundall  and  Matthews,  for 
whom  Jordan  and  Sims  were  afterwards  sub- 
stituted. 

It  is.  however,  very  seriously  Insisted  on  be- 
half of  the  relator  that  the  reBpondent  is  not 
authorized  to  certify  the  designation  of  "Peo 
pleV  in  connection  with  the  names  of  these 
substituted  candidates,  but  that  he  should  use 
some  other  word  of  description,  or  add  to  that 
so  used,  which  would  clearly  indicate  that  they 
were  nominated  by  certificate  of  electors;  and 
in  support  of  that  view  we  are  referred  to  the 
case  of  PMHpt  v.  Curtis  (Idaho)  88  Pac.  405, 
which  gives  countenance  to  that  proposition. 
That  case,  however,  is  founded  upon  a  statute 
which,  although  quite  similar  in  some  respects 
to  our  own,  and  particularly  so  concerning 
the  making  of  nominations,  is  radically  differ- 
ent in  others,  which  must  have  considerable 
bearing  upon  the  question.  In  that  state  the 
method  of  preparing  the  ballot  follows  that  bt 
most  of  the  states  usinsr  the  Australian  system. 
Their  statute  expressly  requires  that  "the 
width  of  the  ticket  shall  be  divided  into  as 
many  equal  parts  by  lines  the  whole  length  of 
the  ticket.  ...  as  there  are  political  prin- 
ciples or  parties  represented  by  the  candiaates 
each  of  siid  parties  or  divifiions  to  have  a 
heading  or  caption  dcsignatini;  the  political 
principle  or  party  represented  by  the  several 
candidates. "  The  ballot  in  that  state  therefore 
is  arranged  in  separate  columns,  the  candidates 
of  each  party  being  contained  in  one  column 
with  the  name  of  the  party  or  principle  at  the 
head.  In  the  case  cited  we  are  led  to  infer 
from  the  opinion  that  the  People's  party,  al- 
though holding  a  convention,  and  making  cer- 
tain nominations,  had  failed  to  mention  any 
one  as  a  candidate  for  state  senator;  and  Phil- 
ips, who  had  been  nominated  for  that  office  by 
another  party,  sought  to  have  his  name  placed 
upon  the  ticket  of  the  People's  parry  under  a 
nomination  made  by  a  certain  number  of  elect- 
ors, the  certificate  thereof  designating  him  as 
People's  party  candidate.  The  effect  would  be, 
if  his  prayer  had  been  granted,  that  his  name 
would  have  gone  upon  the  regular  People's 
party  ticket,  and  in  the  column  upon  the  bal- 
lot set  aside  for  the  ticket  of  that  party,  and 
with  the  other  candidates  regularly  nominated 
by  a  convention  of  that  party.  It  was  held 
that  the  certificate  authorized  his  name  to  go 
upon  the  ballot  as  an  independent  candidate 
only,  and  that  any  number  of  electors  could 
not  secure  the  name  of  any  candidate  which 
they  saw  fit  to  indorse  to  be  placed  upon  the 
ticket  of  any  party.  It  will  be  otraerved, 
whether  it  is  important  or  not,  that  the  candi- 
date seeking  the  aid  of  the  court  in  that  case 
was  already  named  upon  the  ballot  in  the 
ticket  of  another  party.  The  same  comments 
are  applicable  to  the  case  of  Atkeion  v.  Lai/, 
115  Mo.  688,  which  was  not  cited  by  counsel, 
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but  has  come  to  our  notice.  While  according 
to  each  of  those  courts  our  entire  respect,  if 
the  conclusions  arrived  at  in  the  cases  cited  are 
not  at  all  depending  upon  the  character  of 
their  ballot,  we  would  hesitate  to  follow  them 
in  their  application  to  a  statute  such  as  that  in 
force  in  this  state.  We  are  inclined,  however, 
to  the  opinion  that  there  is  a  well-defined  dis- 
tinction between  those  cases  and  the  one  at 
bar.  In  this  state,  any  convention  or  primary 
meeting  held  for  the  purpose  of  making  nomi- 
nations to  public  office,  and  also  a  specified 
number  of  electors,  may  nominate  candidates 
for  public  office  to  be  filled  by  election.  Laws 
1890,  chap.  80,  §  84.  A  convention  or  primary 
meeting  is  defined  as  "an  organized  assemblage 
of  electors  or  delegates  representlog  a  political 
party."  ^  85.  Nominations  made  by  a  con- 
vention or  primary  meeting  are  required  to  be 
certified  in  writing  containing  the  name,  resi- 
dence, and  business  of  the  person  nominated, 
and  in  not  more  than  five  words,  the  party  or 
principle  which  such  convention  or  primary 
meeting  represents.  It  is  required  to  be  signed 
by  the  presiding  officer  ancf  secretary  of  the 
convention  or  primary  meeting,  and  verified 
by  them  in  a  certain  manner.  ^  86.  Candi- 
dates for  office  may  be  nominated  otherwise 
than  by  convention  or  primary  meeting,  as 
follows:  A  certificate  containing  the  name  of 
a  candidate  for  the  office  to  be  filled  with 
such  information  as  is  required  to  be  given 
in  certificates  of  nominations  by  convention 
shall  be  signed  by  electors,  etc.  When  the 
office  is  to  be  filled  by  the  electors  of  the 
entire  state,  the  certificate  must  be  signed 
by  not  less  than  100  electors.'  Such  cer- 
tificates may  be  filed  in  the  same  manner, 
and  with  the  same  effect,  as  a  certificate  of 
nomination  made  by  a  parb^  convention,  g  88. 
Provision  is  made  for  aeclfning  a  nomination, 
at  least  twenty-five  days  before  election  {%  INS); 
and,  in  case  of  vacanqr  oocurriog  for  any  rea- 
son, the  same  may  be  filled  in  the  manner  re- 
quired for  original  nomination&  ^  96.  In 
case  the  nomination  thus  vacated  has  been 
made  by  a  party  convention,  which  has  dele- 
gated to  a  committee  the  power  to  fill  vacan- 
cies, the  same  may  be  filled  by  such  committee. 
§  97.  It  was  urged  by  counsel  for  respondent 
that  the  language  of  §  96,  eta.,  "may  be  filled 
in  the  manner  required  for  original  nomina- 
tions," expressly  permitted  a  vacancy  to  be 
filled  in  either  of  the  ways  provided  for  the 
making  of  original  nominations,  irrespective 
of  the  manner  in  which  the  original  nomina- 
tion in  the  particular  instance  hw  been  made; 
that  is  to  say,  either  by  convention  (or  com- 
mittee, if  authorized),  primary  meeting,  or 
certificate  of  electors.  Whether  or  not  the 
language  or  purport  of  the  statute  goes  to  that 
extent  we  do  not,  as  already  intimated,  express 
any  opinion,  as  we  find  in  this  case  the  vacan- 
cies to  have  been  filled  In  the  same  manner  as 
the  original  nominations  were  made  and  pre- 
sented. 

In  an  earlier  part  of  this  opinion  we  ad- 
verted to  the  metliod  of  making  up  the  ballot, 
from  which  it  appears  that  there  are  no  party 
headings  thereon,  nor  columns  set  spart  for 
separate  parties;  but  the  ballot  is  required  to 
contain,  in  addition  to  the  names  of  the  candi- 
dates, the  name  of  the  party  or  principle  repre- 
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seated  bj  tbem  respectiyely  as  contaiDed  In 
the  certificate  of  DonaioatioD.  It  mast  be  ob- 
served that  the  certificate  under  which  the  con- 
troversy arises  as  to  the  right  to  use  the  word 
"People's"  is  not  arraigned  by  any  persons  or 
authority  representing  the  People's  party.  19 o 
one  claiming  any  allegiance  to  that  party  is 
here  complaining  of  the  act  of  Chairman  Pat- 
terson and  his  associates.  The  complsint 
comes  from  the  chairman  of  the  state  commit- 
tee of  an  entirely  separate  political  party. 
While  he  probably  has  the  right  to  prefer  such 
a  complaint,  and  have  the  matter  adjudicated, 
nevertheless  we  are  confronted  with  the  fact 
that  at  the  instance  of  one  not  affiliated  with 
the  People's  party  in  any  manner,  so  far  as  the 
record  discloses,  we  are  asked  to  judicially 
deny  the  right  of  more  than  100  electors,  in- 
cluding the  one  highest  in  authority  in  the 
party  in  this  state,  describing  themselves  as 
the  representatives  of  that  party,  from  giving 
the  party  name  to  their  candidates.  If  this 
certificate  had  come  in  conflict  with  other 
nominations  made  by  the  same  party  in  regu- 
lar convention,  a  very  different  question  mifrht 
arise.  In  the  case  at  bar,  however,  we  have 
before  us  the  broad  question  whether,  in  any 
case,  the  secretary  of  state  is  at  liberty  to  re- 
spect the  designation  of  a  political  party  or 
principle  mentioned  in  a  certificate  of  nomina- 
tion by  electors,  when  the  certificate  is  signed, 
sworn  to,  and  presented  by  the  stale  chairman 
of  such  party,  and  in  its  body  alleges  that  the 
signers  represent  the  party,  in  the  absence  of 
any  other  existing  nomination  by  such  party 
for  the  same  office;  or  whether  he  is  bound  to 
disregard  such  description,  or  add  something 
to  it,  not  found  in  the  certificate,  indicating 
the  manner  in  which  the  nominations  were 
made.  There  can  hardly  exist  a  doubt  but 
that  our  legislation  on  the  subject  of  elections 
is  more  or  less  imperfect,  which  fact  invites 
confiict,  and  possibility  of  confusion;  but  the 
courts  cannot  supply  omissions  in  the  law. 
Anticipating,  or  perhaps  having  experienced, 
controversy  along  this  very  line,  many  of  the 
states  have  explicitly  regulated  the  manner  in 
which  party  nominations  may  be  made.  There 
is  nothing  of  that  character  in  our  law.  We 
have  searched  the  election  law  in  vain  to  dis- 
cover any  limitations  upon  party  nominations. 
There  is  not  a  clause  or  line  anywhere  requir- 
ing or  tending  in  that  direction  that  a  political 
party  can  only  present  nominations  for  public 
office  through  the  medium  of  party  conven- 
tions or  primary  meetings.  The  writer  of  this 
opinion  believes  that  a  wise  regulation  in  that 
regard,  and  lejrislation  explicitly  defining  the 
status  of  nominations  by  certificate  of  elect- 
ors, would  be  desirable;  but  there  is  no  such 
legislation  at  present,  and  the  courts  have  no 
authority  to  place  restrictions  upon  those  mat- 
ters when  the  legislature  has  left  them  open. 
A  convention  of  delegates,  or  even  a  mass  con- 
vention, is,  after  all,  but  a  representation  of 
some  political  party;  neither  constitutes  the 
party  itself;  and  until  the  appropriate  depart- 
ment has  limited  or  restricted  the  method  by 
which  a  party  may  be  represented,  and  through 
what  character  of  representation  it  may  act, 
we  do  not  con.sider  it  within  the  province  of 
the  courts  to  do  so.  If  there  is  any  doubt 
about  a  matter  of  this  chsracter,  then  that 
construction  of  the  statute  should  be  adopted 


which  will  accord  to  the  citizen  the  greater 
liberty  in  casting  bis  ballot.  People^  Eaton.i. 
District  Court,  18  Colo.  26.  It  has  been  held 
that,  where  two  factions  of  the  same  political 
party  have  held  separate  conventions,  and  oer 
tified  nominations,  using  the  same  political 
designation,  the  secretary  of  state  is  without 
authority  to  decide  which  of  the  two  is  entitled 
to  the  i5arty  name,  and  is  required  in  such  case 
to  certify  both  sets  of  nominations,  giving  to 
each  the  political  designation  found  in  the  cer 
tificate  of  nomination.  People,  Eaton,  v.  />»- 
triet  Court,  supra;  Phelps  v.  Piper,  48  Neb. 
724,  88  L.  R.  A.  53;  SfUelds  v.  Jacob,  88  Mich. 
164,  18  L.  R.  A.  760.  In  Kansas  a  nomioa 
tion  by  electors  designating  their  single  csodi 
date  as  the  nominee  of  the  Miners'  and  Labor 
ing  Men's  party  was  recognized  as  a  pan? 
nomination,  and  the  court  says:  "We  think 
that  each  political  party  has  a  perfect  right  to 
select  its  candidates  as  it  pleases,  and  have 
their  names  printed  under  its  party  heading; 
that  there  is  nothing  in  the  law  nor  in  reason 
preventing  two  or  more  political  parties, 
whether  acting  through  conventions  or  by  pe- 
titions, from  selecting  the  same  individuals 
for  one  or  more  of  the  offices  to  be  filled." 
Simpson  v.  Osborn,  53  Ean.  328.  In  Mione 
sota  the  supreme  court  upheld  as  party  nomi- 
nees certain  candidates  named  by  a  maa 
cohvention.  in  opposition  to  rival  candidates 
presented  by  a  delegate  convention  of  the  same 
party;  one  of  the  reasons  assigned  being  the 
entire  absence  of  any  statutory  provision  regu 
lating  the  manner  io  which  political  parties 
should  proceed  in  organizing  conventionn  or 
making  nominations.  Manston  v.  Mclntotk, 
58  Minn.  525,  28  L.  R.  A.  605.  To  bold  tbtt 
the  provisions  of  the  statute  authorizing  a 
convention  to  make  nominations,  and  defining 
a  convention  as  an  organized  assemblage  of 
electors  representing  some  political  party  or 
principle,  necessarily  confines  a  political  ppty 
to  proceedings  by  and  through  a  convention, 
especially  in  view  of  the  other  provisions  af- 
fecting nominations  by  electors'  certificate,  or 
by  petition,  as  it  is  sometimes  popularly 
termed,  would  require  the  judiciary  to  inter 
polate  something  which  has  been  omitted,  per 
haps  purposely,  from  the  statute.  In  the  case 
at  bar  no  convention  of  the  People's  party  has 
acted  as  to  two  candidates  for  electors  snbse 
quent  to  the  declination  of  two  persons  named 
in  convention  as  well  as  by  petition.  No  com- 
mittee was  given  authority  to  act.  The  chair- 
man of  the  state  committee,  with  100  associ- 
ates, present  the  certificate  in  question  tt 
alleged  representatives  of  the  party.  If  a 
parly  may,  under  any  circumstances,  act  other 
wise,  thsn  by  convention  or  primary*  meeting. 
no  lawful  or  reasonable  objection  can  be  urged 
to  such  action  in  the  case  and  upon  the  facts 
before  us.  We  conclude,  therefore,  that  the 
rcRpondent  was  not  bound  to  disregard  the  po 
litical  designation  accompanying  the  names  of 
the  candidates  Jordan  and  Sims  in  the  certifi 
cate  nominating  them,  that  a  fair  and  reason 
able  construction  of  the  statute  does  not  re 
quire  him  to  add  to  or  qualify  the  party  name 
thus  used.  No  such  duty  being  imposed  upon 
that  officer,  it  does  not  rest  upon  the  court. 

Vie  vrrit  prayed  for  must  be  denied. 

Conaway*  J. ,  concurs.    Oroesbeek*  Gh. 
J.,  did  not  participate  in  the  decision. 
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NEBRASKA  SUPREME  COURT. 


Andrew  DEBNEY,  Plff.  in  Err 

«. 

STATE  of  Nebraska. 

(45  Neb.  8B8.) 

*!•  Tbe  eiimtt  of  miirder  is  reorarded  as 
lukvin^  been  eommitted  at  the  time  when 
the  fatal  blow  or  wound  Is  Inflicted,  aStbouRh 
the  death  OGCUTB  on  a  subsequent  date;  and  the 
party  fs  to  be  tried  by  the  laws  ib  force  at  the 
time  the  Injurious  act  is  done. 

9.   It  ifl  not  reversible  error  to  give  an  er- 

•Headnotea  by  NOBTAii,  Ch.  J. 


roneoua  Instruction  where  It  oould  not  have 

prejudiced  the  complalnJner  party. 
S*  Held,  that  the  eifi^hth-  instruction,  de- 

finingr  the  term  "  deliberation,**  was  as 

favorable  to  tbe  accused  as  he  was  entitled  to 

have  flrlven. 
4«   Instmetlons  §fiwen  to  a  Jury  should  be 

construed  tonrether;  and  If,  when  so  considered 

as  a  whole,  they  properly  state  the  law.  It  is  sum- 

dent. 

6*  Held*  that  the  twenty-fourth  para- 
^aph  of  the  charge  to  tbe  Jury,  upon  tbe 
subject  of  intoxication,  is  applicable  to  the  evi- 
dence adduced  on  tbe  triaL 

6«  Evidence  held  to  sustain  a  eonvic- 
tion  for  murder  in  the  first  degree. 


Koxs.— jTIm^  when  homicide  it  deemed  to  be  earn' 

mUted. 

As  to  the  looality  of  crime  committed  by  shoot- 
ing or  striking  across  state  boundary,  see  note  to 
State  V.  Hall  (N.  C.)  28  L.  R.  A.  G9. 

This  note  is  limited  entirely  to  tbe  consideration 
of  the  question  of  time,  and  does  not  include  any 
cases  involyinir  the  Jurisdiction  of  the  court,  or  the 
question  of  place,  although  In  many  cases  the  time 
and  place  of  the  commission  of  the  crime  would 
aeem  to  be  treated  as  analogous,  the  weight  of  au- 
thority being  In  favor  of  the  doctrine  that  the 
orlme  ia  committed  where  the  blow  is  struck,  the 
shot  ISred,  or  the  potoon  administered,  and  there- 
fore It  would  seem  that  if  the  place  where  tbe  blow 
Is  given  determines  the  place  or  Jurisdiction  of  the 
court,  tho  crime  may  equally  be  said  to  be  com- 
mitted at  the  time  the  blow  is  given,  the  shot  la 
Hred,  or  the  poison  is  administered. 

There  ia,  however,  very  little  direct  authority 
upon  tbe  qoeatlon  involved  in  this  note,  the  courts 
as  a  general  rule  seeming  to  assume  that  the  place 
where  the  crime  is  committed  determines  the  time 
of  tbe  committal  of  tbe  offense.  The  dicta  of  tbe 
courts  in  many  cases  wherein  tbe  point  raised  was 
purely  one  of  Jurisdiction  lead  to  this  supposition. 

With  respect  to  the  quescton  of  time,  it  has  been 
held  that  murder  is  a  complex  term  denoting  sev- 
eral tacts  of  which  the  death  of  the  party  Is  one  of 
tbe  most  essential.  The  mortal  .stroke  or  tbe  ad- 
ministration of  poison  does  not  constitute  the 
crime,  unless  tbe  sufferer  dies  thereof  within  a  year 
and  a  day.  Com.  v.  Parker,  2  Pick.  S50, 558.  This 
principle  may  be  said  to  be  the  settled  rule  of  law, 
tbe  authorities  as  a  whole  supporting  it. 

In  United  States  v.  Guiteau,  I  Mackey.  408, 
saO,  it  was  held  that  murder  was  committed  within 
the  District  of  Ck>lumbia  when  tbe  felonious  blow 
was  struck  there,  notwlthstandinir  the  consequent 
death  happened  without  the  District  and  in  one  of 
the  states. 

So,  in  People  v.  Gill,  6  Gal.  837,  where  tbe  blow 
was  given  before,  but  the  death  ensued  after,  tbe 
passing  of  the  California  statute  of  April  16. 
18^,  which  provided  that  upon  trials  for  crimes 
committed  previous  to  its  paesage  tbe  party  should 
be  tried  by  tbe  laws  In  force  at  tbe  time  of  tbe  com- 
mission of  such  crime,  the  court  boldinir  that  the 
death  must  be  made  to  relate  hack  to  the  unlawful 
act  which  oocasiooed  it,  and  that  as  the  party  died 
in  consequence  of  tbe  wounds,  received  on  a  par- 
ticular day,  the  day  on  which  the  act  was  com- 
mitted, and  not  the  one  on  which  the  result  of  the 
act  was  determined,  was  the  day  on  which  the 
murder  was  properly  charged. 

And  again,  in  Green  v.  State.  86  Ala.  44,  41  Am. 
Bep.  744,  it  was  held  that  tbe  crime  of  murder  con- 
sisted in  tbe  Infliction  of  the  fatal  wound  coupled 
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with  the  requisite  contemporaneous  intent  and  de- 
sign which  legally  reodered  it  felonious,— the  sub- 
sequent death  of  the  injured  party  being  the  re- 
sult or  sequence,  rather  than  a  constituent  ele- 
mental part  of  tbe  crime,  tbe  giving  of  the  blow 
constituting  the  felony,  the  blow  alone  t>eing  the 
act  of  the  party,  the  death  only  a  consequence  of 
such  act. 

Again,  in  Stout  v.  State,  76  Md.  817,  it  was  heitl 
that  by  the  Inflicting  of  a  mortal  wound  then  and 
there,  tbe  accused  expended  his  active  agency  in 
producing  the  crime,  no  matter  where  tbe  injure*.! 
party  might  languish,  or  where  be  might  die.  ir 
death  ensued  within  the  time  and  as  a  consequence 
of  tbe  stroke  or  poison  given,  the  grade  and  char- 
acteristics of  tbe  crime  being  determined  immt^- 
dlately  that  death  ensued,  and  that  the  result  re- 
lated back  to  the  original  felonious  wounding  or 
poisoning,  tbe  giving  of  the  blow  that  caused  the 
death  constituting  tbe  ollOnse. 

And  BO  in  State  v.  Geasert.  Zi  Minn.  808,  it  was 
held  that  it  was  for  his  acts  that  the  defendant  was 
responsible,  such  acts  constituting  bis  offense,  the 
death  which  characterized  those  acts  not  being  bis 
act  but  the  consequence  thereof. 

Again,  in  ConL  v.  Macloon,  101  Mass.  1,  7, 100  Am. 
Deo.  80.  the  court  in  support  of  the  theory  that  the 
deed  is  committed  at  the  time  when  the  fatal  blow, 
eto^  is  given,  stated  that  the  injury  and  death  were 
as  much  tbe  oontlnuanoe,  opeiation,  and  effect  of 
the  unlawful  act  as  if  the  deed  had  proved  instantly 
fatal,  tbe  unlawful  intent  attending  and  qualify- 
ing the  act  untU  its  flnal  result. 

And  in  Riley  v.  State,  9  Humph.  646, 666,  it  was 
held  that  the  blow  given  was  the  act  of  tbe  party, 
and  tbe  death  was  only  tbe  consequence  of  tbe 
blow. 

So,  in  State  v.  Garter,  27  N.  J.  L.  480,  the  time  that 
tbe  blow  was  given  was  looked  upon  as  the  time  of 
the  committal  of  tbe  offense.  That  case,  however, 
was  one  dealing  with  the  question  of  Jurisdiction.  - 

And  in  People  v.  Adams,  8  Denio,  100. 46  Am.  Dec. 
468,  which  was  also  a  case  relating  to  JurlBdlctlon, 
the  court  held  that  a  crime  was  committed  iu  tbe 
state  of  New  York  at  a  time  when  a  party,  though 
out  of  tbe  state,  put  in  motion  his  act  by  an  inno- 
cent third  party  acting  under  him  within  tbe  state- 
Again,  in  Burns  v.  People,  1  Park.  Crim.  Bep.  182« 
185,  the  court  said  that  if  a  party  assaulted,  after  a. 
felonious  attempt,  died  within  a  year  and  a  day, 
the  same  act,  which  till  bis  death  was  an  assault 
and  a  misdemeanor  only,  though  aggravated,  was 
by  that  event  shown  to  have  been  a  mortal  wound, 
the  event,  strictly  speaking,  not  changing  the  char- 
acter of  tbe  act,  but  relating  back  to  the  time  of 
tbe  assault,  and  tbe  same  act  which  might  be  a  fel- 
onious assault  only,  had  the  party  not  died,  was 
shown  by  that  event  to  have  been  a  mortal  wound 
and  tbe  crime  a  capital  felony. 
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7*  When  the  oonnty  attorney  flnialied 
hie  r^^^^g  nddreM  to  the  Jury,  aome  of  the 
bystanden,  without  the  knowledge  or  oonol- 
ranoe  of  anjone  oonneoted  witb  the  proeeca- 
tlOD,  applauded,  which  was  quickly  sunpressed 
hj  the  presldiiijr  Judge,  and  wbo  administered  a 
rrt>uke  to  the  persons  making  the  applause. 
Hsld,  that  the  record  failed  to  disclose  that  the 
defendant  was  prejudiced  by  the  demonstration. 

(October  tlSOB.) 

ERKOK  to  the  District  Court  for  Nance 
County  to  review  a  judgonent  convicting 
defendant  of  murder.    A  firmed. 
The  facts  ate  stated  in  the  opinion. 


MeuTB.  Reld  A  Morg^an»K.  V.  Mondy. 
and  Albert  &  Reeder  for  plaintiif  In  error. 

Mr.  A.  S«  ChurehilU  Attorney  General 
for  the  State. 

Nerval,  Ch.  J.,  deliyered  the  opinion  of 
the  coart: 

An  information  was  filed  by  the  coanty  a{ 
torney  in  the  district  court  of  Nance  conntr. 
charging  the  plaintiff  in  error,  Andrew  Deb 
Dev.^.wuh  murder  in  the  first  degree.  Tbe 
risoner  was  found  gailty  as  charg^,  and  wu 
•y  the  court  sentenced  to  be  hanged,  which 
iudgment  he  seeks  to  reverse  by  this  proceed- 
ing. It  appears  from  tbe  record  before  us  that 
the  plaintiff  in  error  and  bis  wife,  Catherine 
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And  in  state  v.  Hall,  114  N.  C  909, 919, »  L.  R.  A. ' 
69,  It  was  stated  that  if  a  party  staudiair  in  one 
state  shoots  nt  another  in  a  neighboring'  state,  un- 
til the  aot  oousummates  a  crime  there  is  simply  an 
attempt,  but  when  the  party  is  wounded  by  such 
shot  the  crime  in  its  oompleteoees  exhibits  itself. 

8o,  in  State  v.  Bowen.  16  Kan.  476,  the  court  stated 
that  although  the  crime  was  not  complete  until 
death,  yet  the  death  simply  determined  tbecharao- 
terof  the  crime  committed  in  viving  the  blow,  and 
referred  back  to  and  qualified  that  aot. 

And  it  has  been  held  that  the  olTenaeof  shootlnfr 
at  another  is  committed  in  the  state  of  Georgia 
when  one  in  the  state  .of  South  Garollna,  without 
malloe  aforethought,  but  not  in  self-defense,  or 
under  other  droumstaooes  of  justifloation  aims 
and  fires  a  pistol  at  another,  who  at  the  time  Is  in 
Che  former  state,  e^en  though  the  ball  misses  him 
and  strikes  the  water  in  that  state  near  the  boat 
which  he  occupies.  Simpson  ▼.  State,  98  Ga.  41, 23 
KB.  A. 248. 

In  Archer  v.  State,  106  Ind.  486,  48S,  tbe  court 
pointed  out  the  ooofltct  in  the  authorities  as  to 
whether  death  was  part  of  the  crime  of  murder, 
some  authorities  maintaining  that  death  was  the 
mere  consequence  of  tbe  crime;  others  holding 
that  it  was  part  of  the  crime,  for  the  reason  that 
there  was  no  murder  until  death  occurred,  which 
most  be  within  a  year  and  a  day,  but  the  court  did 
not  pass  upon  the  question,  as  in  that  case,  whioh 
was  one  of  murder,  the  defendant**  acts  were  sub- 
stanUve  criminal  wrongs,  forming  essential  parts 
of  the  crime,  and  the  point  was  wholly  juriadio- 
tlonal  in  its  character. 

And  the  same  ooncloslooa  would  seem  to  have 
been  atrived  at  by  the  court  in  the  case  of  State  ▼. 
Kelly.  76  Me.  8B1,  49  Am.  Hep.  6S0.  although  that 
was  a'case  of  JuriMliction. 

So.  it  would  seem  that  the  court,  in  State  v. 
Blunt,  HO  Mo.  SK,  887,  looked  upon  the  offense  as 
committed  at  tbe  time  the  blow  was  given,  loaa- 
much  as  it  stated  that  the  fact  that  death  occurred 
a  short  time  after  the  county  boundary  had  been 
reached,  whs  a  mere  incident  and  result  of  tbe 
crime  previously  committed  In  aDOthcr  county. 
But  that  case  related  solely  to  tbe  question  of  ju- 
risdiction. 

And  the  same  principles  form  tbe  basis  of  the 
court's  decision  In  passlnir  upon  the  court's  Juris- 
diction in  JSix  parte  McNeeley.  80  W.  Va.  84, 15  Ir 
K.  A.  286.  a  poisoning  case,  where  the  death  oc- 
curred within  the  state,  but  in  that  case  as  Juris- 
diction was  expressly  conferred  upon  the  state 
court  by  statute,  the  court  upheld  the  prosecution 
in  the  state  where  the  death  occurred. 

Although  the  case  of  State  v.  Byan,  18  Minn.  871, 
was  one  wherein  the  sufficiency  of  the  indictment 
was  attacked,  the  defendant  being  Indicted  and 
convicted  of  murder  in  the  first  degree,  under  the 
laws  in  effect  at  the  time  charged  in  tbe  indictment, 
which  alleged  the  killing  of  the  deceased  on  a 
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given  date,  and  while  the  state  laws  bad  ebanged 
the  penalty  prior  to  tbe  finding  of  tbe  Indiotmeau 
tbe  court  held  tbe  indictment  sufficient  asoharginr 
that  the  deceased  died  on  the  day  of  tbe  act  coid- 
roltted,  prior  to  the  finding  of  the  Indictment,  and 
the  passing  of  the  law  changing  the  death  penalty 

Again,  in  Com.  v.  Staiford,  12  Gush.  610,  theooan 
would  also  flJeem  to  lean  to  the  opinion  that  tbe 
crime  Is  committed  when  the  poisfin  is  adminis- 
tered at  various  times,  death  or  murder  being  tbe 
result.  In  that  case,  however,  tbe.questlon  was  ooe 
of  practice  relating  to  the  allegation  of  the  crime 
in  the  indictment,  as  being  caused  hy  injuries  in- 
flicted on  different  days. 

In  a  case  wherein  the  defendant  waa  oonvieted 
of  matislaugbter  under  •  8844  of  the  United  Statcf 
Bevised  Statutes,  which  makes  it  manaiaugbter 
for  a  captain,  engineer,  pUot,  or  otlier  persoa  em- 
ployed on  a  vessel,  by  his  mlsoonduct,  negligenee. 
or  inattention  to  his  duties,  to  cause  tbe  death  of 
any  person,  the  court  stated  that  the  offender  was 
guilty,  not  when  tbe  misconduct  or  negligence  oo- 
curred,  but  where  that  misconduot  bore  fruit  by 
causing  the  death  of  a  human  being,  lie  Dolf, 
4  Fed.  Bep.  198, 196. 

In  Bex  V.  Hargrave,  6  Oar.  k  P.  110.  In  a easeof 
manslaughter  against  the  prisoner  as  principal  1b 
the  second  degree,  the  court  stated  that  the  giving 
of  the  blows  whioh  caused  the  death  o<»iMtituted 
the  felony,  and  that  the  languishing  of  the  de- 
ceased was  no  part  of  theoffense^ 

And  again,  the  case  of  Beg.  v.  Lewis,  7  ODz,CL  C 
877.  Dean,  ft  a  a  a  188, 186. 88  L.  J.  M.  a  N.  8L  lOft. 
8  Jnr.  N.  8.  886,  would  also  seem  to  support  tbe 
theory  that  the  offense  was  committed  at  the  time 
the  blow  is  given,  although  that  case  was  one  en- 
tirely relating  to  the  question  of  Jnrladictlon. 

In  Beg.  V.  Holland,  8  Moody  ft  B.  851,  tbe  court 
stated  that  if  the  prisoner  wUfully  and  without 
Justifiable  cause,  inflicted  the  wound  wbtcb  ulti- 
mately caused  the  death,  he  was  guilty  of  murder, 
and  that  It  made  no  difference  whether  tbe  wound 
was  In  its  nature  Instantly  mortal,  or  whether  it 
became  the  cause  of  death  by  reason  of  not  beinr 
properly  cared  for,  tbe  real  question  being  whether 
in  the  end  the  wound  Inflicted  was  tbe  cause  of 
death,  the  court  considering  the  ultimate  death  as 
the  consequence  of  tbe  blow. 

In  the  case  of  Chapman  v.  People,  89  Mich.  SST. 
860, 861, 868.  in  answer  to  tbe  argument  that  the  mor- 
der  was  considered  In  law  as  occurring  when  tbe 
blow  was  given  which  resulted  in  death,  the  coart 
looked  upon  death  as  an  essential  ingredient  in 
homicide,  and  that  until  it  ocourred  there  was  so 
such  crime,  no  murder  being  then  committed, 
there  being  no  doctrine  of  relation  which  coaM 
alter  the  date  or  the  time  of  the  death,  and  no  rale 
which  could  anticipate  the  death  and  complete  tbe 
crime  earlier. —especially  where  there  was  no  atstr 
utory  provision  to  the  oontrary. 
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I>ebDe7,  being  unable  to  Hve  bappily  together, 
a  separation  took  place.  Subsequently  a  recon- 
ciliation was  brought  about,  and  after  a  time  a 
second  separation  occurred.  Afterward9,  on 
the  4th  day  of  July,  1893.  the  accused  went  to 
1  he  place  where  his  wife  was  stopping,  in 
l^Tance  county,  and  asked  her  if  she  would  go 
borne  with  him,  and  she  replied  she  would  not. 
He  then  inquired  if  she  never  intended  to  go 
-with  him,  and,  upon  receiving  a  negative  an- 
swer, be  drew  bis  revolver,  and  shot  at  bis  wife 
five  times,  three  of  the  balls  penetrating  her 
body.  After  she  fell  to  the  ground,  he  jumped 
upon  her,  and  stamped  her  bead  and  breast. 
Prom  the  wounds  thus  inflicted.  Mrs.  Debney 
died,  in  Platte  county,  on  the  9tb  day  of  the 
same  month.  The  veidict  of  the  lury  found 
the  prisoner  guiltv  of  murder  in  the  first  de- 
gree, but  did  not  fix  the  penalty. 

The  first  question  argued  by  counsel  is 
whether  the  accused  was  entitled  to  the  bene- 
fit of  the  amendment  to  §  8  of  the  Criminal 
Code  adopted  by  the  ]egi«;lature  of  1898,  fixing 
the  punishment  for  murder  in  the  first  degree 
at  death  or  imprisonment  in  the  penitentiary 
for  life,  in  the  di^creiion  of  the  Jury.  The  act 
of  the  legislature  cootaining  the  aforesaid 
amendment  of  the  Criminal  Code  contained 
no  emergency  clause.  Therefore,  under  the 
provisions  of  §  24,  art.  8  of  the  state  Coostitu- 
lion,  it  did  not  become  operative  until  three 
calendar  months  after  the  adjournment  of  the 
session  of  the  legislature  at  which  it  was  en- 
acted. The  twenty-third'  legislative  assembly 
finally  adjourned  on  the8tb  day  of  April,  1898, 
and  it  is  contended  by  counsel  for  plaintiff  in 
error  that  the  act  to  which  reference  is  made 
above  went  into  effect  at  the  expiration  of 
three  calendar  months  from  such  adjournment, 
or  on  July  9,  1898,  the  day  on  which  the  death 
of  Mrs.  Debney  occurred.  On  the  other  hand, 
the  attorney  general  argues  that  Uie  amend- 
ment did  not  go  into  effect  until  August  1, 
l»9b:  in  other  words,  that  the  * 'three  calen- 
dar months"  begins  to  run  at  the  expiration 
of  the  months  within  which  the  legislature 
adjourned  sine  die.  In  our  view,  it  is  un- 
necessary—indeed, it  would  be  quite  out  of 
place— to  decide  at  this  time  between  these 
conflicting  positions  of  counsel,  or  to  review 
their  arguments  or  ihe  authorities  cited  in  sup- 
port thereof,  since  the  time  when  the  amend- 
ment of  1898  to  g  8  of  the  Criminal  Code  went 
into  force  does  not  on  the  record  arise  in  this 
<;ase,  unless  the  crime  with  which  the  plaintiff 
in  error  is  called  upon  to  answer  was  commit- 
ted on  Jnly  9,  the  dav  Mrs.  Debney  died,  and 
not  on  the  4th  day  of  the  same  month,  when 
the  fatal  wounds  were  inflicted.  Undou  btedly , 
the  concurrence  of  both  the  wounds  and  the 
consequent  death  were  necessary  for  the  con- 
summation of  the  crime  of  murder,  for,  until 
death  ensues,  the  crime  is  not  complete.  The 
question  has  been  frequently  before  the  courts 
for  adjudication,  Where  Is  the  crime  commit- 
ted when  the  wounds  or  blows,  and  the  death 
resulting  therefrom,  occur  in  different  counties 
or  states?  And  the  great  weight  of  the  deci- 
sions holds  that,  independent  of  any  statutory 
provision  upon  the  subject,  the  crime  is  com- 
mitted and  is  punishable  in  the  Jurisdiction 
where  the  fatal  wound  or  blow  is  given;  in 
other  words,  that  it  is  not  the  place  of  the 
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death,  but  the  place  where  the  criminal  act  is 
perpetrated,  to  which  the  jurisdiction  to  try 
and  punish  is  given.  It  was  the  inflicting  of 
the  fatal  wounds  by  the  prisoner,  coupled  with 
the  requisite  contemporaneous  intent  or  design, 
which  constituted  the  felony;  the  subsequent 
death  of  Mrs.  Debney  being  a  result  or  sequence 
rather  than  a  constituent  element  of  the  offense. 
The  doctrine  is  stated  thus  by  Mr.  Bishop,  at 
g  51  of  volume  1  of  his  work  on  Criminal  Pro- 
cedure: ''The  true  view  appears  to  be  that 
the  blow  is  murder  or  not,  according  as  it  pro- 
duces death  within  a  year  and  a  day  or  not: 
and  therefore,  in  all  cases,  an  indictment  lies 
in  the  countv  where  the  blow  was  given."  To 
the  same  effect,  see  1  Whart.  Crim.  L.  292; 
Kerr,  Homicide,  g  226:  Bex  v.  Hargrate.  5  Car. 
&  P.  170;  Oreen  v.  State,  66  Ala.  44,  41  Am. 
Rep.  744;  State  v.  MeOoy,  8  Rob.  (La.)  545,  41 
Am.  Dec.  801. 

In  ROeff  V.  State,  9  Humph.  646,  it  was  held 
that  the  venue  is  proved  in  a  murder  case  by 
establishing  that  the  mortal  blow  was  inflicted 
in  the  county  in  which  the  prosecution  is 
brought,  without  proving  the  county  where 
the  deceased  died.  Green,  J.,  in  delivering 
the  opinion  of  the  court,  savs:  **  For,  although, 
at  common  law,  it  was  said  the  offense  was  not 
complete  until  death,  yet  it  would  be  doing 
violence  to  laniruage  to  say  that  the  offense 
was  committed  in  the  county  where  the  death 
happened,  although  the  strokes  were  given  in 
another  county.  .  .  .  East  says  the  com- 
mon opinion  was  that  he  miirht  be  indicted 
•where  the  stroke  was  given.  That  alone  is  the 
act  of  the  party.  He  commits  this  act,  and  the 
death  is  only  a  consequence." 

United  States  v.  Ouiteau,  1  Mackejr,  498,  was 
a  prosecution  for  the  murder  of  President  Gar- 
field. In  that  case  the  fatal  shot  was  fired  in 
Washington,  in  the  District  of  Columbia,  from 
which  the  president  died  three  months  later,  at 
Elberon,  in  the  state  of  New  Jersey.  Guiteau 
was  indicted  and  tried  for  the  crime  in  the  Dis- 
trict of  Columbia.  The  point  was  made  in  the 
case  that  the  court  had  no  jurisdiction  on  the 
ground  the  crime  was  committed  at  the  place 
where  the  death  occurred.  The  court,  in  an 
opinion  by  Justice  James,  held  that  the  mur- 
der was  committed  within  the  District  of  Co- 
lumbia, since  the  fatal  wound  was  sriven  there, 
although  the  consequent  death  happened  with- 
uut  the  District,  and  in  one  of  the  states. 

State  V.  KeUy,  76  Me.  881.  49  Am.  Kep.  620. 
was  a  prosecution  for  murder.  The  wound 
which  produced  the  death  was  infiicted  within 
the  limits  of  Ft  Popham,  a  fort  of  the  United 
States,  from  the  effects  of  which  wound  death 
ensued  at  Phipeburg,  outside  the  limits  of  the 
fort.  It  was  held  the  crime  was  committed 
where  the  mortd  blow  was  given,  and  not 
where  the  person  died.  The  court;  in  the 
opinion,  observes:  *'But,  it  is  said  that,  al- 
though a  mortal  wound  may  be  inflic^d  within 
a  fort,  still*  if  the  person  wounded  dies  else- 
where, the  crime  must  not  be  regarded  as  hav- 
ing been  committed  in  the  fort,  but  at  the  place 
where  the  person  dies,  and  that  in  such  a  case 
the  courts  of  the  latter  place  have  jurisdiction. 
It  is  undoubtedly  true  that  the  courts  of  the 
latter  place  do  sometimes  have  lurisdiction; 
but  we  are  satisfied  that,  when  this  is  so,  it  is 
not  because  the  crime  is  to  be  regarded  as  hav- 
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ing  been  comrailted  there,  but  because  Pome 
rTile  of  law,  statutory  or  otherwise,  expressly 
confers  such  jurisdiction.  The  modern  and 
more  rational  view  is  that  the  crime  is  commit- 
ted where  the  unlawful  act  is  done,  and  thot 
the  subsequent  death,  while  it  may  be  sufficient 
to  confer  jurisdiction,  cannot  change  the  local- 
iiy  of  the  crime." 

Stats  V.  Carter,  27  N.  J.  L.  499,  was  an  in- 
dictment for  murder.  The  blows  were  struck 
in  Hudson  county,  New  York,  from  which 
the  injured  party  died  in  New  Jersey,  where 
the  prosecution  'was  brought.  Yredenburgb, 
J.,  in  speaking  for  the  court  upon  the  ques- 
tion of  Jurisdiction,  uses  this  language:  **  The 
only  fact  connected  with  the  offense  alleged  to 
have  taken  place  within  our  jurisdiction  is 
that,  after  the  injury,  the  deceased  came  into 
and  died  in  this  state.  This  is  not  the  case 
where  a  man  stands  on  the  New  York  side  of 
the  line,  and,  shooting  across  the  border,  kills 
one  in  New  Jersev.  When  that  is  so,  the  blow 
is  in  fact  struck  in  New  Jersey.  It  is  the  de- 
fendant's act  in  this  state.  The  passase  of  the 
ball  after  it  crosses  the  boundaiy,  an9  its  ac- 
tual striking,  is  the  continuous  act  of  the  de- 
fendant. In  all  cases  the  criminal  act  is  the 
impinging  of  the  weapon,  whatever  it  may  be, 
on  the  perFon  of  the  party  injured,  and  that 
must  necessarily  be  where  the  impingement 
happens.  And  whether  the  sword,  the  ball, 
or  any  other  missile  passes  over  a  boundary  in 
the  act  of  striking,  is  a  matter  of  no  conse- 
quence. The  act  Is  where  it  strikes,  as  much 
where  the  partv  who  strikes  stands  out  of  the 
state  as  where  he  stands  in  it.  Here  no  act  is 
done  in  this  state  by  the  defendant.  He  sent 
no  missile  or  letter  or  message  that  operated  as 
an  act  within  this  state.  The  coming  of  the 
party  injured  into  this  state  afterwards  was  his 
own  voluntary  act,  and  in  no  wav  the  act  of 
the  defendant.  If  the  defendant  is  liable  here 
at  all,  it  must  be  solely  because  the  deceased 
came  and  died  here  after  he  was  injured.  Can 
that,  in  the  nature  of  things,  make  the  defend- 
ant guilty  of  murder  or  manslaughter  here? 
If  it  can,  then,  for  a  year  after  an  injury  is  in- 
flicted, murder,  as  to  its  jurisdiction,  is  ambu- 
latory at  the  option  of  the  party  injured,  and 
becomes  punishable,  as  such,  wherever  he  may 
see  fit  to  die.  It  may  be  manslaughter,  in  its 
various  degrees,  in  one  place;  murder,  in  its 
various  degrees,  in  another.  Its  punishment 
may  be  fine  in  one  country,  imprisonment, 
whipping,  beheading,  strangling,  quartering, 
banging,  or  torture,  in  another,  and  all  for  no 
act  done  by  the  defendant  in  any  of  these  juris- 
dictions, but  only  because  the  party  injured 
found  it  convenient  to  travel  " 

In  the  case  of  State  v.  Bowen,  16  Kan.  476, 
Brewer,  J.,  after  reviewing  the  authorities 
bearing  upon  the  question,  says:  '*It  seems 
to  us,  without  pursuing  the  authorities  further, 
reasonable  to  hold  that,  as  the  only  act  which 
the  defendant  does  toward  causing  the  death 
is  in  giving  the  fatal  blow,  the  place  where  he 
does  that  is  the  place  where  he  commits  the 
crime,  and  that  the  subsequent  wanderings  of 
the  injured  party,  uninfluenced  by  the  defend- 
ant, do  not  give  an  ambulatory  character  to 
the  crime;  at  least,  that  those  movements  do 
not,  unless  under  express  warrant  of  the  stat- 
ute, change  the  place  of  offense;  and  that,while 
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it  may  be  true  that  the  crime  Is  not  completed 
until  death,  yet  that  the  death  sinaply  deter 
mines  the  character  of  the  crime  committed  in 
giving  the  blow,  and  refers  back  to  and  quali- 
nes  that  act." 

In  State  v.  Oeesert,  21  Minn.  809,  it  appeared 
that  the  defendant  was  indicted  for  murder  in 
Washington  county,  in  that  state,  by  feloni- 
ously stabbing  and  wounding  one  Havazyo,  in 
said  county,  from  which  he  died  in  the  county 
of  Pierce,  in  the  state  of  Wisconsin.     The  in- 
dictment was  demurred  to,  on  the  ground  that 
it  did  not  charge  the  commission  of  an  offense 
in  Washington  county.     The  court  sustained 
the  indictment.    Berry.  J.,  in   passio^  upon 
the  question  of  jurisdiction,  said:     '*  It  is  for 
his  acts  that  defendant  is  responsible,     lliey 
constitute  his  offense.    The  place  where  they 
are  committed  must  be  the  place  where  his 
offense  is  committed,  and  therefore  the  place 
where  he  should  be  indicted  and  tried.     In  th» 
instance  the   acts  with   which   defendant  ia 
charged,  to  wit,  the  stabbing  and  wounding, 
were  committed  in  Washington  county.    The 
death  which  ensued  in  Pierce  county,  though 
it  went  to  characterize  the  acts  com  mil  ted  in 
Washington  county,  was  not  an  act  of  defend- 
ant committed  in  Wisconsin,  but   the  conse 
quence  of  his  acts  committed  in  Washington 
county.* 

If  the  crime  is  deemed  committed  in  the 
county  where  the  fatal  wounds  were  ^ven,  as 
the  authorities  hold,  It  follows  that  the  offense 
was  committed  when  such  wounds  were  in- 
flicted.   True,  the  death  occurred  at  a  subse 
quent  date,  but  it  relates  back  to  the  time  the 
mortal  inlury  was  received.    The  accused  com 
mitted  all  the  acts  constituting  the  offense  on 
July  4:    the  death  which  ensued    in   Platte 
county,  on  July  9,  merely  characterized  his 
acts.    The  crime  of  murder  consists  in  inten- 
tionally and  unlawfully  causing  the  deaib, 
and,  while  it  is  true  that  the  crime  is  not  com- 
plete until  death  occurs,  yet  it  is  incorrect  to 
say  that  the  death  is  an  element  in  the  crime. 
It  is  merely  a  necessary  condition  to  it.    The 
elements  of  the  crime  are  the  acts  of  the  perpe- 
trator, such  as  the  malice,  intent,   and  the 
wound  or  blow.    The  crime  was  committed 
when  the  mortal  wounds  were  inflicted,  and 
he  is  to  be  tried  by  the  laws  then  in  force. 

A  case  precisely  in  point  is  Peoj^  ▼.  GiU,  6 
Gal.  687.    The  defendant  was  indicted  for  the 
crime  of  murder.    After  the  blow,  but  prior 
to  the  death  of  the  victim,  a  change  in  the 
statute  was  made  bv  the  l^islature.     A  con- 
viction was  had  unaer  the  amended  law,  and 
upon  a  review  of  the  ca^e  the  supreme  couit 
held  the  crime  to  be  of  the  date  of  the  blow, 
and  governed  by  the  law  then  in  force.    The 
chief  justice,  in  the  course  of  his  opinion,  ob- 
served:   **  The  blow  was  given  before,  but  the 
death  ensued  after,  the  passage  of  the  last  stat- 
ute.    The  death  must  be  made  to  relate  back 
to  the  unlawful  act  which  occasioned  it.  aod 
as  the  party  died  in  consequence  of  wounds  re 
ceived  on  a  particular  day,  the  day  on  wbicb 
the  act  was  committed,  and  not  the  one  oo 
which  the  result  of  the  act  was  determined,  is 
the  day  on  which  the  murder  is  properly  to  he 
charged."* 

Complaint  is  made  of   the  giving  of  the 
twelfth  instruction,  which  reads  as  follows: 
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**  (12)  You  would  ID  this  cAse  be  warranted  in 
convicting  the  defendant  of  murder  in  the  first 
de^ee,  and  it  would  be  your  duty  to  do  so,  if 
you  find  the  following  facts  from  the  eyidence 
and   beyond  a  reasonable  doubt:    First,  that 
Catlierine  Deboey  is  dead,  and  that  she  died 
In  the  county  of  Platte  and  state  of  Nebraska 
on  the  9th  day  of  July.  a.  d.  1898,  or  at  some 
time  prior  to  the  21st  day  of  November,  1898, 
^vv-hich  is  the  date  of  filing  the  information  in 
this  case;  second,  that  said  Catherine  Debney 
died  from  the  effects  of  wounds  and  injuries 
infiicted  on  her  by  the  defendant  in  the  man- 
ner and  by  the  means  specified  in  the  informa- 
tioo;   tbiri^,  that  the  defendant  inflicted  said 
wounds  and  injuries  upfbn  the  said  Catherine 
Oebney   unlawfully,   and  with    the    purpose 
and  intent  to  thereby  kill  her,  and  tnat  the 
liaid   wounds  and  injuries  were  so  Infiicte^l 
by  the  defendant  of  bis  deliberate  and  pre- 
meditated malice;  fourth,  that  the  said  wounds 
HDd  iniuries  were  so  inflicted  by  the  defendant 
upon  the  said  Catherine  Debney  in  the  county 
of  Nance  and  state  of  Nebraska  on  the  4th  day 
of  July  A.  D.  1893,  or  at  some  time  prior  to  her 
death."    The  criticism,  and  the  only  one,  sug- 
gested upon  the  foregoing  instruction, — that  it 
assumes  that  the  death  occurred  within  a  year 
and  a  day  from  the  time  the  mortal  blow  was 
inflicted,' — is  without  merit.     It  is  firmly  set- 
tled by  our  own  decisions  that  the  court  has  no 
rij^ht  in  its  instructions  to  assume  that  any  es- 
sential element  of  a  crime  has  been  establisned. 
It  is  for  the  jury  alone  to  pass  upon  the  facts 
and  the  credibility  of  the  witnesses.     Ileldi  ▼. 
State,  20  Neb.  492,  57  Am.  Rep.  885;  Long  v. 
State,  28  Neb.  88.    But  the  rule  stated  above 
bas  not  been  violated  or  infringed  by  the  in- 
struction already  quoted.    It  does  not  assume 
that  the  death  occurred  within  a  year  and  a 
day  after  the  injury  was  received,  but  it  was 
lett  for  the  jury  to  determine  from  the  evidence 
whether  or  not,  beyond  a  reasonable  doubt, 
Mrs.  Debney  died  after  the  wounds  were  given, 
and  before  the  filing  of  the  indictment. 

Exception  was  taken  to  the  eighth  paragraph 
of  the  court's  charge,  as  follows:  "(8)  Delib- 
eration means  the  act  of  deliberating  or  weigh- 
ing or  considering  the  reasons  for  and  against 
a  choice  or  measure.  In  the  sense  in  which  the 
word  is  here  used,  an  act  is  doner  deliberately 
or  with  ddiberation  when  it  is  done  in  cool 
blood,  and  not  under  the  infiuence  of  violent 
passion,  suddenly  aroused  by  some  real  or  sup- 
posed grievance.  A  person  who  does  an  act, 
not  in  the  heat  of  sudden  passion,  but  after 
having  coolly  weighed  or  considered  the  mode 
and  means  oi  \\s  accomplishment,  does  it  de- 
liberately.^' The  foregoing  definition  of  "de- 
liberation" is  substantially  within  the  rule  an- 
nounced in  Oraft  ▼.  State,  3  Kan.  460.  It  is 
true,  this  court,  in  Simmerman  v.  State,  14 
Neb.  570,  criticised  the  definition  given  in  the 
Kansas  case  in  so  far  as  it  held  it  was  necessary 
for  the  accused  to  have  considered  the  different 
means  for  the  accomplishment  of  the  1(111  ing. 
And  in  the  case  at  bar  the  instruction  informed 
the  jury  that  the  weighing  of  the  mode  and 
means  of  the  accomplishment  of  the  act  was 
essential  to  deliberation.  Whether  this  was 
correct  or  not  it  is  unnecessary  to  determine, 
for,  if  it  was  erroneous,  it  was  more  favor- 
able  to  the  accused  than  he  was  entitled  to. 
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Error  cannot  be  predicated  upon  the  giving  of 
an  instruction  where  ft  could  not  have  preju- 
diced the  complaining  party.  Conterte  v. 
Mever,  14  Neb.  190;  aHara  v.  WeUe,  Id,  408; 
Laharee  v.  Kloiterman,  88  Neb.  150;  lioggen- 
kamp  V.  Bdrgreaws,  89  Neb.  544;  Hurlbut  v. 
Hall,  Id.  890;  JoUjf  v.  SiaU,  48  Neb.  857. 

The* twenty- fourth  instruction,  given  by  the 
court  on  its  own  motion,  reads  thus:  *'(24) 
While  it  is  a  general  rule  of  law  that  voluntary 
intoxication  is  no  excuse  for  the  commission 
of  Clime,  still,  in  cases  of  this  kind,  drunk- 
enness, if  proved,  may  be  considered  by  the 
jury  for  the  purpose  of  determining  whether 
the'accused,  at  the  time  of  the  alleged  killing, 
was  capable  of  forming  a  wilful,  deliberate, 
and  premeditated  purpose  to  take  life.  And 
if,  in  this  case,  although  you  believe  from  the 
evidence  beyond  a  reasonable  doubt  that  the 
defendant  iLllled  the  deceased  in  manner  and 
form  St  charged  in  the  information,  still,  if 
you  further  believe  from  the  evidence  that,  at 
the  time  he  inflicted  the  fatal  injuries,  he  was 
so  deeply  intoxicated  as  to  be  incapable  of 
forming  in  his  mind  a  design  deliberately  and 
premeditatediy  to  do  the  kiuing,  then  such  kill- 
ing would  only  be  murder  in  the  second  de- 
gree. If,  however,  the  defendant  took  intoxi- 
cants to  steady  his  nerves  for  the  commission 
of  the  crime  with  which  he  is  charged,  then 
his  intoxication  would  neither  excuse  the  crime 
nor  reduce  it  from  murder  in  the  flrst  degree 
to  the  second  degree."  The  criticism  directed 
against  the  foregoing  is  twofold:  First,  that  it 
imposes  the  burden  of  proving  intoxication 
upon  the  defendant;  and,  second,  that  the  last 
clause  of  the  instruction  Is  not  based  upon 
the  evidence. 

As  to  the  flrst  objection,  we  remark  that 
counsel  for  the  prisoner  are  correct  when  they 
say  that  the  law  does  not  cast  the  burden  of 
proving  intoxication  upon  the  defense,  but  that 
it  was  sufficient  if  the  jury  from  the  evidence 
entertained  a  reasonable  doubt  upon  that  point. 
It  must  be  borne  in  mind  that  intoxication  is 
not  a  justiflcation  or  an  excuse  for  crime,  but 
evidence  of  intoxication  is  admissible  in  some 
cai^es  for  the  purpose  of  showing  no  crime  has 
been  committed,  or  to  show  the  degree  or  grade 
of  the  offense  where  the  crime  charged,  e,  g. 
murder,  consists  of  different  degrees.  In  a 
prosecution  for  murder,  it  is  competent  for 
the  jury  to  consider  evidence  of  intoxication 
as  tending  to  show  that  the  act  wss  not  pre- 
meditated, and  that  there  was  not  such  delib- 
eration as  was  necessary  to  constitute  murder 
in  the  flrst  degree.  Smith  v.  StaU,  4  Neb.  278. 
By  at  least  four  instructions,  the  jury  were 
informed  that  the  accused  should  be  acquitted 
unless  from  the  evidence  they  found  that  every 
element  of  the  crime  was  established  beyond  a 
reasonable  doubt.  The  fifteenth  paragraph  of 
the  charge  is  in  this  language:  "(15)  By  the 
law  of  the  land,  every  person  is  presumed  to 
be  innocent  of  crime;  and  the  defendant  in  this 
case  is  entitled  to  the  benefit  of  this  presumption 
as  evidence  in  his  favor,  and  in  order  to  con- 
vict him  of  the  crime  alleged  in  the  informa- 
tion, every  fact  necessary  to  constitute  such 
crime  must  be  established  by  the  evidence  be- 
yond a  reasonable  doubt.  If,  after  a  full  and 
fair  consideration  of  all  the  evidence  in  the 
case,  you  entertain  any  reasonable  doubt  upon 
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an  J  sfogle  fact  or  element  necessary  to  consti 
tuie  the  crime  of  murder  in  the  first  degree,  it 
is  jour  duty  to  five  him  the  benefit  or  such 
doubt,  and  acquit  him  of  that  crime;  and  if» 
upon  a  like  consideration  of  the  CTidence,  you 
entertain  a  reasonable  doubt  as  to  the  existence 
of  any  single  fact  or  element  necessary  to  con- 
stitute the  crime  of  murder  in  the  second  de- 
gree, you  should  give  him  the  benefit  of  such 
doubt,  and  also  acquit  him  of  that  charge. 
Tou  should  likewise  acquit  him  of  the  charge 
of  manslaughter,  if,  upon  a  full  and  fair  con- 
sideration of  the  evideooe,  you  entertain  a  rea- 
sonable doubt  of  the  existence  of  any  fact 
necessary  to  constitute  that  offense."  The  fore- 
eoiog  waa  a  full  and  clear  statement  of  the 
law  upon  the  question,  and  put,  and  properly, 
the  burden  upon  the  state  to  make  out  its  case 
at  every  point  beyond  a  reasonable  doubt,  al- 
though it  would  have  been  more  appropriate 
to  have  used  the  word  "degree"  instead  of 
"crime."  To  convict  of  murder  in  the  first 
degree,  it  was  necessary  that  the  act  be  done 
with  deliberation  and  premeditation;  and,  if 
the  evidence  left  any  reasonable  doubt  upon 
the  minds  of  the  Jury  as  to  whether  there  was 
any  deliberation  or  premeditation,  they  koew 
from  the  charge  that  they  could  not  convict 
him  of  the  highest  degree  of  murder,  and  they 
knew,  too,  that  it  was  not  incumbent  upon  the 
accused  to  prove  his  iztoxication  at  the  time 
the  mortal  wounds  were  given,  since  they  were 
told  that  the  atate  was  required  to  establish 
every  fact  or  element  necessary  to  constitute 
the  crime  by  the  evidence  beyond  a  reasonable 
doubt.  This  is  not  a  case  of  conflicting  instruc- 
tions, nor  does  the  instruction  criticised  under- 
take to  impose  the  burden  of  showing  intoxi- 
catinn  upon  the  defendant,  but  the  rule  upon 
that  point  was  covered  by  the  general  instruc- 
tions upon  the  burden  of  proof.  The  doctrine 
is  well  settled  that  instructions  must  be  con- 
strued together;  and  if,  when  so  considered, 
the  law  is  properly  stated,  it  is  sufScient.  8t, 
Louia  V.  StcUe,  8  X4eb.  406;  Murphy  v.  StaU, 
15  Neb.  888;  Lincoln  v.  Smith,  28  ^^eb.  702. 

There  was  sufficient  evidence  before  the  Jury 
upon  which  to  base  the  latter  portion  of  the 
twenty-fourth  instruction.  The  evidence  dis- 
closes that  the  defendant  often  drank  liquors  to 
excess,  and,  when  under  the  influence  of  in- 
toxicants, he  is  cross  and  rough;  that  after  he 
first  saw  bis  wife  on  the  morning  of  the  tragedy, 
and  before  its  occurrence,  he  drank  liquora. 
The  defendant  testified  that,  on  the  day  of  the 
shooting,  he  took  the  priest  to  Genoa.  *'I  waa 
diinking  outside.  It  waa  carried  out  in  pails. 
I  got  26  centa  worth  of  beer,  and  25  cents  worth 
of  rum."     The  inference  could  properly  \m 
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drawn  from  the  testimony  that  defendant  drank 
''intoxicants  to  steady  his  nerves  for  the  com- 
mission of  the  crime."  The  instructioo  waa 
applicable  to  the  evidence. 

It  is  also  urged  that  the  evidence  is  inauffi- 
cient  to  sustain  the  verdict.  The  evidence  ia 
uncontradicted  that  the  defendant  purchased 
a  revolver  a  short  time  before  the  homicide, 
and  that  he  inflicted  the  wounds  from  which 
bis  wife  died.  The  accused  relies  upon  the  de- 
fense of  insanity.  After  a  second  readijj^g  of 
the  record,  we  are  fullv  satisfled  that  the  de- 
fendant at  the  time  fully  comprehended  what 
he  waa  doing;  that  his  mind  waa  clear;  and 
that,  with  deliberation  and  premeditation,  be 
committed  one  of  the  •most  atrocious  murders 
that  has  come  under  our  oliservation.  The 
evidence  bearing  upon  the  defense  of  insanity 
was  fairly  submitted  to  the  Jury  under  proper 
instructions,  and  the  verdict  has  settled  that 
point  against  the  defendant  The  assignment 
that  the  verdict  is  unsupported  by  the  evidence 
must  be  overruled. 

Finally,  it  is  insisted  that  the  defendant  did 
not  have  a  fair  and  impartial  trial,  on  account 
of  alleged  misconduct  of  the  audience  in  Bt- 
tendance  upon  the  trial.  It  appears  that,  at 
the  close  of  the  argument  of  the  county  a^ 
torney  to  the  jury,  the  apectators  applauded  by 
stamping  of  feet  and  clapping  of  hands,  which 
applause  was  immediately  suppressed  by  the 
presiding  judge,  who  rebuked  the  persons  for 
making  the  same.  It  waa  also  shown  that  the 
applause  waa  without  the  knowledge  or  con- 
nivance of  those  connected  with  the  prosecu 
tion.  The  record  fails  to  disclose  what  waa 
said  by  the  prosecutor  in  his  closing  address, 
nor  does  it  appear  from  the  showingmade  that 
the  applause  waa  in  approval  of  the  sentiments 
ex  pressed  by  the  county  attorney.  The  incident 
complained  of  occurred  in  the  presence  and 
hearing  of  the  trial  Judge,  and  he  is  better  en- 
abled than  we  to  determine  the  effect,  if  any. 
the  applause  had  upon  the  Jury.  By  overrul 
ing  the  motion  for  a  new  trial,  containing  an 
assignment  relating  thereto,  submitted  upon 
the  aflSdavits  both  on  behalf  of  the  accused 
and  the  state,  the  trial  court  must  have  been 
of  the  opinion  that  the  demonstration  was  not 
of  such  a  character  aa  to  influence  the  verdict, 
and  no  prejudice  being  ahown,  its  determina- 
tion will  not  be  interfered  with.  Bdney  v. 
Baum,  44  Neb.  294;  State  t.  Dutenhern,  112 
Mo.  277. 

The  accused  has  been  aooorded  a  fair  trial, 
and,  no  prejudicial  error  appearing  in  the  n^ 
ot6, the  Judgment  is  affirmed. 

January  10, 1896,  fixed  for  the  executfamtf 
the  sentence  hnpoaed  by  the  trial  oooiL 


TooH  T.  HoMB  Mi}TUAi<  Inburavob  Co. 
0ALIF0RNIA.8UPREMB  COURT  (Department  1) 


867 


Joseph  TOOH,  J5^., 

«. 

HOME  MUTUAL  INSURANCE  OOM- 
PANY,  A]^ 

(mOal.5(B.) 

1*  Oasoline  ke]»t  mm  ^pmxX  of  the  luiiml 
stock  of  merehaAdlse  will  not  avoid  a  pol- 
icy in  which  a  written  description  of  the  prop- 
erty insured  names  such  stock  **a8  is  usually  kept 
in  country  stores,**  althouirh  a  printed  condition 
declares  that  the  policy  shall  be  void  if  certain 
articles,  tndudinff  gasoline,  are  kept,  used,  or 
allowed  on  the  premises. 

8.  Written  pttrts  of  an  lammuiee  poltejr 

will  control  printed  parts,  and  in  ease  of  repug- 
nancy the  latter  must  be  disreaarded. 

8*  Aa  "igreement  indorsed,**  permlttlnir 
otherwise  prohibited  artloles  to  be  kept  on  in- 
sured premisea,  is  made  where  the  articles  are  in- 
cluded in  the  written  description  of  the  property 
insured. 

4«  Untme  answers  to  questions  in  an  appli- 
cation for  insurance  do  not  constitute  a  conceal- 
ment or  misrepresentation  by  the  insured  whi<di 
will  make  the  policy  void,  where  the  misstate- 
ments were  written  by  the  insurance  aivent  with- 
out any  direction  or  knowledge  of  the  itiiured* 

6.  Tisndlng  questions  may  be  permitted 
where  the  only  objection  is  that.they  are  izrele- 
▼ant  and  ImmateriaL 

(Bsotty,  Ch.  J^.,  disssntsj 

(March  11, 1800L) 

APPEAL  by  defendant  from  a  Jadraent  of 
the  Baperior  Court  for  Orange  Ck>anty  in 
favor  of  plaintiff  In  an  action  brought  to  re- 
cover the  amount  alleged  to  be  due  on  a  policy 
of  fire  insurance.    AMrnud. 

The  facts  are  stated  in  the  opinion. 

Me$srs.  Vsa  Ness  A  Redauui,  for  appel- 
lant: 

The  policy  exprasly  provided  that  it  should 
be  voia  if  gasoline  was  allowed  or  kept  upon 
the  premises,  and  as  it  was  so  kept,  ipto  facto, 
liability  upon  the  part  of  the  defendant  ceased. 

av.  Code,  fH  2611,  2613;  Oeifw.  Bams  Im. 
€h,  44  CaL  820, 18  Ajn.  Rep.  166;  Qmmm'cM 
Ins,  Oa.  T.  Mshlman,  48  Dl.  818,  IKS  Am.  Dec. 
548;  Bssr  ▼.  Forssi  Oit^  Mat,  Itis.  Cb.  88  Ohio 
St  100. 

In  Laneastsr  F.  Ins.  Oo.  ▼.  Lenhsim,  80  Pa. 
407,  88  Am.  Rep.  778,  the  efliect  of  policy 
dauees  similar  to  those  in  the  case  in  hand  was 
considered,  and  the  conclusion  reached  that 
they  were  not  inconsistent  or  repugnant,  and 
that  the  prohibitory  clause  was  of  controlling 
effect. 

The  statement  concerning  the  number  of 
rooms  in  the  building  was  material,  and  if 
false,  and  made  by  the  insured,  it  avoided  the 
policy. 

If  the  truth  had  been  known  by  the  company 


a  higher  rate  of  premium  would  have  been 
charged,  and  this,  in  and  of  itself,  determines 
materiality. 

Riaa  V.  Spring  field  F.  A  M.  In$.  Co.  46 
Wis.  671;  May,  Ins.  §  184;  av.  Code,  g  2565. 

It  was  explained  that  the  rate  of  premium  to 
be  charged  and  collected  was  dependent  upon 
the  number  of  rooms  in  the  house,  and  Brooks 
admits  his  signature  to  the  application  in 
which  that  number  is  falsely  stated.  This 
would  seem  to  make  a  clear  case  of  a  know- 
ingly false  statement  by  an  authorized  agent, 
and  for  such  statement  the  principal  is  liable. 

Stockton  Cotnbinsd  Haroester  d  jL  Works  v. 
Qlen's  FaOs  Ins.  Co.  08  Cal.  557. 

By  signing  the  application  he  adopted  it  and 
warranted  it  as  true,  and  by  such  adoption 
and  warrant  the  same  result  ensues  as  if  he  had 
in  the  first  instance  made  it. 

yets  York  L.  Im.  Co.  v.  Fletcher,  117  U.  8. 
510,  20  L.  ed.  084;  Richardson  v.  Mains  Ins. 
Co.  46  Me.  804,  74  Am.  Dec.  450. 

Misrepresentation  as  to  a  material  fact  will 
avoid  the  policy,  even  although  Innocently 
made. 

May,  Ins.  2d  ed.  p.  218;  Phillips,  Ins.  g  887: 
Flanders,  Ins.  p.  827;  Carpenter  v.  American 
Ins.  Co.  1  Story.  C.  C.  57:  ConUnental  Ins.  Co. 
V.  Kasey,  25  Gratt.  268, 18  Am.  Rep.  681. 
Petition  for  rehearing  in  bane. 

The  decision  in  department  is  not  sustained 
bv  a  single  authority,  and  is  opposed  to  au 
tnorities  cited,  but  not  referred  to,  in  the  opin 
ion. 

Laneaiter  F.  Ins.  Co.  v.  Lsnheim.  80  Pa 
407,  88  Am.  Rep.  778,  note;  Cobb  v.  Insurance 
Co.  ofN.  A.  17  Kan.  402;  Birmingham  F.  Ins 
Co.  V.  K)oeah£r.  88  Pa.  64, 24  Aul  Rep.  147. 

Messrs.  Vletor  Montf^mery  and  Will 
UuB  T«  Kendriek,  for  respondent: 

Qasoline  was  an  article  of  merchandise  usu 
ally  kept  in  a  country  store,  and  was  custo 
marily  kept  in  the  store  building,  but  in  a 
separate  room  from  the  other  stock. 

The  description  of  the  property,  which,  as 
we  have  seen,  includes  gasoline,  is  in  writing, 
and  the  provision  "all  while  contained  \\\ 
above-described  building"  is  also  in  writing. 
and  if  the  printed  portfon  of  the  policy  does 
absolutely  forbid  the  keeping  of  it  there,  the 
printed  dause  so  forbidding  is  repugnant  to 
the  written  clause  and  therefore  of  no  force  or 
^ect. 

C'v.  Code,  gg  1652,  1441;  Wood,  Fire  Ins. 
9d  ed.  g  206,  p.  401;  Pindar  v.  Kings  Countu 
F.  Ins.  Co.  86  N.  T.  648,  08  Am.  Dec.  544; 
Franklin  F.  Ins.  Co.  v.  Updegraff,  48  Pa.  858; 
EOioU  V.  Hamilton  Mut.  Ins.  Co.  18  Gray,  180; 
Beholds  V.  Commeres  F.  Ins.  Co.  47  N.  Y. 
507. 

The  burden  of  showing  the  written  represen- 
tation was  upon  the  appellant,  and  if  tnere  is 
any  doubt  or  uncertainty  the  construction 
must  be  in  favor  of  the  insured  and  against 
forfeiture. 

Wood,  Fire  Ins.  2d  ed.  §  62. 

Dungan  was  in  fact  the  agent  of  the  com- 
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similar  to  the  atrnve,  see  Faust  |  Marll  y.  Connecticut  F.  Ins.  Go.  (Os.)  ao  L.  &  A. 
Ins.  Co.  (Wis.)  80  Ifc  B.  A.  788;  and 
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panj.  The  informatioD  furnished  by  blm  was 
at  the  request  of  the  company's  authorized 
agent,  it  was  for  the  company's  benefit,  and  the 
company  paid  him  for  the  information. 

Hartford  F,  Ins.  Co,  v.  Jo9ey,  6  Tex.  Ciy. 
App.  290;  Ckmmereial  U.  Astur,  Go,  y.  Elliott 
(Pa.)13Atl.  970. 

Dungan  had  acted  as  foreman  while  the 
house  was  being  built,  it  had  been  recently 
completed  and  he  knew  as  much  about  the 
house  as  Mr.  or  Mrs.  Brooks  did. 

Burke  y.  Bours,  92  Cal.  108;  Insurance  Co, 
of  Pennsylvania  y.  O'Connell,  84  111.  App.  857; 
Arff  y.  Star  F.  Ins.  Co.  126  N.  T.  57,  10  L. 
R  A.  609. 

Dungan's  knowledge  as  to  the  number  of 
rooms  in  the  house  was  the  company's  knowl- 
edge. 

Beynolds  y.  Iowa  db  N.  Ins.  Co.  80  Iowa,  668. 

At  the  time  the  application  was  made  oat  the 
insured  had  no  notice  as  to  the  scope  of  Free- 
man's authority  to  employ  Dungan  to  make 
a  diagram  of  the  building  for  the  use  of  the 
company.  The  act  was  within  the  general 
scope  of  his  apparent  authority  and  is  binding 
upon  the  company. 

Wheat&n  y.  North  British  A  M.  Ins.  Co.  76 
Cal.  415;  Farnum  y.  Phtxnix  Ins.  Co.  83  Cal. 
246,  and  cases  therein  cited  on  page  257. 

In  filling  out  the  printed  form  of  the  appli- 
cation furnished  by  the  company.  Freeman 
acted  for  the  company  and  his  act  in  writin? 
down  a  false  statement  without  Brooks'  knowf 
edge  would  not  ayoid  the  policy  eyen  though 
Brooks  did  sign  the  application  without  read- 
ing. 

Continental  Ins.  Co.  y.  Pearee,  89  Ean.  896; 
McComb  y.  Omineil  BlufsIns.Co.  88  Iowa,  247; 
Oermania  L,  Ins.  Go.y.  Lunkenheimer,  127  Ind. 
586;  Follette  y.  United  States  Mut.  Acd.  Asso. 
107  N.  C.  240.  12  L.  R.  A.  815;  Wfieaton  y. 
North  British  df  M.  Ins.  Co.  76  Cal.  416; 
Beebe  y.  Ohio  Farmer^  Ins.  Co.  98  Mich.  614, 
18  L.  R.  A.  481. 

The  misrepresentation  referred  to  in  the  pol- 
icy is  a  wilfully  false  or  intentional  misrepre- 
sentation. 

National  Bank  y.  Union  Ins.  Co.  88  Cal. 
497;  Wheaton  y.  North  British  A  M.  Ins.  Co. 
supra. 

The  company  through  its  agents  Freeman 
and  Dungan  made  a  personal  inspection  of  the 
building,  and  had  actual  knowledge  of  the 
number  of  rooms  contained  therein. 

Under  such  circumstances  the  company  is 
estopped  from  denying  its  liability  on  the  pol- 
icy. 

Dwelling  House  Ins.  Co.  y.  Brodie,  62  Ark. 
11,  4L.  RA.  458. 

Harrison*  J.,  deliyered  the  opinion  of  the 
court: 

The  defendant  issued  its  policy  of  insurance 
against  fire  to  Mrs.  W.  H.  Brooks,  the  assignor 
of  the  plaintiff,  in  the  sum  of  $4,000.  upon  a 
frame  building  occupied  as  a  country  store, 
and  also  upon  household  furniture  and  the 
stock  of  merchandise,  "such  as  is  usually  kept 
in  country  stores,"  while  contained  in  said 
building.  Before  the  expiration- of  the  policy 
the  insured  property  was  totally  destroyen, 
and  the  present  action  is  brought  to  recover 
for  the  loss  thereby  sustained.    The  defendant 
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alleged,  as  grounds  of  defense,  that  the  insured 
kept  for  sale  and  allowed  gasoline  upon  the 
premises,  in  yiulation  of  the  terms  and  con- 
ditions of  the  policy,  and  that,  in  her  writ- 
ten application  for  the  policy,  she  made  a 
material  misrepresentation  in  reference  to  the 
building  to  be  insured.  The  cause  was  tried 
by  a  Jury,  and  a  yerdict  rendered  in  fayor  of 
the  plaintiff.  From  the  Judgment  entered 
thereon,  and  an  order  denying  a  new  trial,  the 
defendant  has  appealed. 

The  policy  was  made  out  upon  a  printed 
form,  in  which,  after  the  agreement  of  insur- 
ance, there  were  printed  certain  conditions  to 
be  obsenred  by  the  insured,  and  certain  limita- 
tions upon  the  liability  of  the  insurer.  In  the 
insurance  part  of  the  policy  the  defendant 
insured  Mrs.  Brooks  for  the  term  of  one  year 
against  all  direct  loss  or  damage  by  fire,  "except 
as  hereinafter  orovided.'*  and  intermediate  this 
part  of  the  policy  and  the  printed  coudi lions 
and  limitations  were  written,  with  pen  and 
ink,  the  description  of  the  property  upon 
which  the  insurance  was  made.  One  of  these 
printed  conditions  was  as  follows:  **This 
entire  policy,  unless  otherwise  proyided  by 
agreement  indorsed  hereon  or  added  hereto, 
shall  be  yoid  ...  if  (any  usage  or  custom  of 
trade  or  manufacture  to  the  contrary  notwith- 
standing) there  be  kept,  used,  or  allowed  on 
the  aboye-described  premises  benzine,  benzole, 
gasoline,  Greek  fire,  etc."  Testimony  was 
given  at  the  trial  tending  to  show  that  gasoline 
is  one  of  the  articles  of  merchandise  usually 
kept  in  country  stores,  but  that  it  is  customair 
to  keep  it  In  a  room  or  building  by  itself.  It 
was  also  shown  that,  during  the  month  prior 
to  the  fire,  the  insured  would,  in  the  daytime, 
bring  small  quantities  of  gasoline— one  or  two 
cans— from  a  building  on  another  lot,  which 
was  tised  for  storing  it,  into  a  room  within  the 
insured  building,  and  adjacent  to  the  store,  for 
the  purpose  of  selling  it  at  retail  to  her  cus- 
tomers. Upon  this  evidence  the  defendant 
requested  the  court  to  instruct  the*  Jury:  *'If. 
from  the  evidence,  you  find  that,  during  the 
period  between  the  delivery  to  plaintiff  of 
the  policy  of  insurance  in  this  action  sued  on 
and  the  fire,  gasoline  was  at  any  time  for 
several  days  kept  for  sale  in  the  building 
descril)ed  in  the  policy,  or  in  any  part  of  said 
building,  your  verdict  should  be  for  the  defend- 
ant" The  court  refused  this  instruction,  but 
told  the  Jury:  *'If  you  find,  from  the  evidence 
in  this  case,  that  gasoline  was,  during  all  or 
any  portion  of  said  time  between  the  issuance 
of  said  policy  and  the  said  fire,  an  article  of 
merchandise  usually  kept  in  country  stores, 
then  and  in  such  case  the  fact  that  the  insured 
did  keep  for  sale  or  allow  gasoline,  if  she  did, 
either  by  herself  or  agent,  allowing  or  ke<^>ing 
such  article  on  the  insured  premises — ^that  is, 
habitually — is  no  defense  to  this  action. "  It  is 
urged  by  the  appellant  that,  in  giving  this 
instruction,  and  also  in  refusing  to  give  the 
one  asked  by  it,  the  court  erred. 

A  contract  of  insurance  is  to  be  interpreted 
by  the  same  rule  as  is  any  other  contract.  It 
must  be  so  interpreted  as  to  pive  effect  to  the 
mutual  intention  of  the  psrties  as  it  existed  at 
the  time  of  contracting,  so  far  as  the  suiiie  is 
ascertainable.  If  it  is  reduced  to  writing,  tbe 
intention  of.  the  parties  is  to  be  ascertained 
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from  tbe  writing  alone,  if  possible.  The  whole 
contract  la  to  bie  taken  together.  When  it  is 
partly  written  and  partly  printed,  tbe  written 
parts  control  the  printed  parts,  and,  if  there  is 
any  repugnancy  between  the  two.  the  printed 
part  must  be  disregarded.  It  may  be  explained 
by  reference  to  the  circumstances  under  which 
it  was  made.  In  cases  of  uncertainty  it  ia  to 
be  interpreted  most  strongly  against  the  party 
who  caused  the  uncertainty  to  exist  Civ. 
Code,  gg  1686-1654.  Applying  these  rules  to 
tbe  contract  in  the  present  case,  it  must  be 
beld  that  it  was  the  intention  of  the  defendant 
to  insure  gasoline,  if  it  was  an  article  usually 
kept  in  country  stores,  and  that,  if  such  was 
its  intention,  it  was  no  yiolation  of  the  policy 
for  tbe  insured  to  keep  gasoline  upon  the 
premises  as  a  part  of  the  stock  of  merchandise. 
When  the  defendant  agreed  to  insure  a  stock 
of  merchandise  "such  as  is  usually  kept  in 
country  stores/'  it  must  be  presumed  to  have 
known  the  character  of  the  merchandise  which 
ia  usually  kept  in  country  stores,  and  that 
gasoline  was  one  of  these  articles,  and,  conse- 
quently, that  its  policy  covered  sJl  such  mer- 
chandise. Harper  ▼.  Albany  Mut.  InM,  Co.  17 
N.  Y.  194;  Findar  ▼.  Kingi  C&untp  F.  Ins. 
Co.  ZQ  ^.  Y.  648,  98  Am.  Dec.  544.  The 
court  would  have  no  judicial  knowledge  of 
the  character  of  merchandise  which  is  usually 
kept  in  country  stores,  and  it  was  therefore 
competent  to  offer  evidence  upon  that  point, 
for  the  purpose  of  enabling  it,  when  interpret- 
ing the  language  of  the  policy,  to  understand 
the  matter  to  which  it  related," and  the  circum- 
stances under  which  it  was  made.  EUiott  v. 
Hamilton  Mut  Ins.  Go.  13  Gray,  189;  Whit- 
mars/i  v.  Conway  F.  Ins.  Co.  16  Gray,  859,  77 
Am.  Dec  414;  Arefter  v.  Merchants  d  Mfrs, 
Ins.  Co.  48  Mb.  484;  MarH  y.  Connecticut  F. 
Infi.  Co.  96  Ga.  604,  80  L.  B.  A.  885;  Fraim  y. 
^aii(mnl  F.  Ins.  Co.  170  Pa.  151;  Wood,  Ins. 
g  64;  May,  Ins.  §  289.  When  it  was  shown 
that  gasoline  is  one  of  the  articles  which  is 
usually  kept  in  country  stores,  the  court  cor- 
rectly beld  that  it  was  a  part  of  the  subject  of 
the  insurance,  and  that  tbe  insured  did  not 
violate  the  policy  by  keeping  it  in  stock.  The 
defendant,  when  it  issued  tbe  policy  in  ques- 
tion, knew  the  character  of  a  country  store, 
and  that  Mrs.  Brooks  kept  it  for  the  purpose 
of  retailing  to  her  customers  all  of  the  articles 
kept  by  her,  and  that  the  gasoline  which  she 
kept  was  to  be  disposed  of  by  retail  in  tbe 
8an\^  way  as  the  other  portion  of  her  stock. 
To  give  to  the  policy  the  construction  now 
claimed  by  the  defendant  would  be  to  bold  that, 
although  it  agreed  with  her  to  insure  all  the 
stock  she  usually  kept  in  her  store,  yet,  if  she 
continued  to  keep  that  stock,  she  forfeited  all 
rights  under  the  policy.  Tbe  clause  in  the 
policy  above  quoted,  and  which  is  relied  on 
by  the  appellant,  cannot  be  construed  as  hav- 
ing this  effect.  The  qualificHtion  therein 
which  eicepis  tbe  policy  from  becoming  void, 
viz  ,  "unless  otherwise  provided  by  agreement 
indorsed  hereon,"  is  found  in  tbe  policy  itself. 
The  subject  matter  of  tbe  risk — tbe  stock  of 
merchandise  "such  as  is  usually  kept  in  country 
stores,"— was  written  on  the  policy  by  tbe 
insurer;  and,  as  the  defendant  must  be  deemed 
to  have  intended  thereby  to  insure  all  such 
articles  as  are  usually  kept  in  a  country  store, 
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it  must  be  held  that  this  was  an  "agreement 
indorsed"  upon  the  policy  which  removed  the 
exemption  from  liability  that  would  otherwise 
have  existed.  Niagara  F.  Ins.  Co.  v.  DeGraff, 
12  Mich.  124.  If  there  be  any  repugnance 
between  tbe  written  phrase  "such  as  is  usually 
kept  in  country  stores,"  and  the  printed  clause, 
"any  usage  or  custom  of  trade  or  manufacture 
to  tne  contrary  notwithstanding,"  the  former 
controls  the  latter,  as  being  the  more  deliberate 
expression  of  the  contracting  parties.  Fraim 
V.  National  F.  Ins.  Co.  170  Pa.  151;  Civ. 
Code.  §  1651. 

Counsel  for  appellant  has  cited  the  case  of 
Lancaster  F.  Ins.  Co.  v.  Lenheim,  ^  Pa.  497.  in 
support  of  his  contention;  but  this  case  seems 
to  stand  by  itself.  Mr.  Freeman,  in  his  note 
to  the  case  (88  Am.  Rep.  778),  says  that  tbe 
case  "is  utterly  opposed  to  the  decisions  in  all 
the  other  states,  and  that  it  is  quite  difficult  to 
reconcile  it  with  previous  decisions  in  the  same 
state."  A  subsequent  case  in  the  same  state 
(Fraim  ▼.  National  F.  Ins,  Co.  supra)  appears 
to  be  at  variance  with  the  rule  in  the  Lenheim 
Case.  It  may  also  be  observed  that  the  opinion 
of  the  court  in  the  Lenheim  Case  rested  mate- 
rially upon  the  fact  that,  in  the  policy  then 
before  it,  the  condition  exempting  the  insurer 
from  liability  for  lost  where  turpentine  was 
kept,  was  *in  immediate  connection"  with  the 
clause  by  which  it  insured  the  property  speci 
fled,  "except  as  hereinafter  provided."  whereas, 
in  the  present  case,  the  words  "except  aa  here- 
inafter provided"  are  in  direct  proximity  to 
the  woras  'ioss  or  damage  by  Are**  which  is 
insured  against  and  may  be  regarded  as  a 
limitation  upon  the  causes  of  fire  against  which 
the  insurance  is  made,  rather  than  as  a  qualifi- 
cation of  the  contract  of  insurance.  In  subse- 
quent portions  of  the  policy  there  are  certain 
causes  of  loss  for  which  the  insurer  expressly 
declares  that  it  will  not,  under  any  drcum- 
stances,  be  liable;  and  it  is  more  reasonable  to 
construe  these  as  the  matter  referred  to  by  the 
phrase  ''except  as  hereinafter  provided,"  than 
those  provisions  in  which  it  is  declared  that 
in  certain  contingencies  the  policy  shall  be 
"void." 

The  policy  sued  on  contains  tbe  following 
provision :  "This  entire  policy  shall  be  void 
if  the  insured  has  concealed  or  misrepresented 
in  writing  or  otherwise  aov  material  fact  or 
circumstance  concerning  this  insurance  or  the 
subject  thereof."  It  is  alleged,  in  the  answer, 
that  tbe  policy  was  issued  upon  the  written 
application  of  the  assured.  In  which  it  was 
stated  that  the  building  to  be  insured  con- 
tained less  than  fifteen  rooms,  whereas,  in  fact, 
it  contained  twenty  rooms;  and  that  the  mate- 
riality of  this  representation  consisted  in  the  fact 
that  the  rate  of  premium  for  the  risk  assumed 
was  greater  for  a  building  of  twenty  rooms 
than  it  was  for  a  building  with  fifteen  rooms. 
It  was  sufficiently  shown  at  tbe  trial  that 
the  building  contained  more  than  twenty 
rooms,  but  it  was  also  shown  that  the  state- 
ment in  tbe  application  that  there  were  less 
than  fifteen  rooms  was  written  therein  by  the 
agent  of  the  defendant  from  information  which 
he  had  obtained  at  his  own  instance,  and  with- 
out any  direction  on  the  part  of  the  insured, 
from  one  Dungan,  the  carpenter  who  had 
butilt  the  house;  and  it  was  not  shown  that 
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either  tbe  assured  or  her  huiband  bad  made 
any  statements  or  representations  to  tbe  agent 
in  reference  thereto.  The  defendant  ottexw  in 
evidence  a  document  signed  by  Mr.  Brooks 
which  is  claimed  to  be  the  application.  This 
document  is  iodorsed:  "Daily  Report  of  Pol- 
icy Issued  for  tbe  Home  Mutual  Insurance 
Company.  Instructions  to  Agents."  Tbe 
face  of  the  policy  ia  beaded,  "Questions," 
with  the  following  direction,  evidently  in- 
tended for  the  agent  of  tbe  defendant,  tu.: 
"By  bavine  the  following  questions  so  fully 
answered  that  the  company  can  get  a  clear 
idea  of  tbe  risk,  and  can  verify  rates,  tbe  agent 
will  avoid  much  unnecessary  correspondence." 
Under  this  are  various  printed  questions,  num- 
bered consecutively  to  twenty-five,  and  be- 
neath these  printed  questions  there  was  written, 
upon  a  bUnkline  on  this  printed  page:  "(36) 
Less  than  fifteen  rooms."  Tbe  agent  of  the 
defendant  testified  that,  before  be  presented 
this  document  to  Mr.  Brooks  for  signature,  he 
had  written  these  words  in  the  application 
from  information  which  he  bad  obtained  from 
Dungan,  and  be  did  not  testify  that  be  made 
any  inquiry  of  Mr.  Brooks  concerning  tbe 
number  of  rooms  in  tbe  bouse.  Mr.  Brooks 
testified  that,  when  tbe  application  was  pre- 
sented to  him  for  bis  signature,  he  signed  it 
without  reading  it,  and  that,  when  be  signed 
it.  be  had  no  knowledge  that  these  words  were 
tbere.  It  does  not  clearly  appear  whether  tbe 
matter  referred  to  in  these  words  was  tbe  sub- 
ject of  a  question  which  was  intended  to  be 
put  to  Mr.  Brooks,  and  to  which  no  answer 
was  written  in  tbe  application,  or  whether  the 
words  constitute  a  statement  written  by  the 
airentof  tbe  defendant  for  tbe  information  of 
bis  principal.  It  is  quite  as  consistent  with  the 
evidence  on  this  point  that  tbe  Jury  should 
have  found  that  these  words  were  written  by 
the  agent  for  tbe  information  of  the  company, 
as  that  tbey  were  an  answer  to  anv  question 
put  to  Mr.  Brooks  by  tbe  agent,  tn  the  line 
numbered  24,  the  questions,  "Have  you  per- 
sonally examined  tbe  risk?"  and  "Do  you  rec- 
ommend it  ?"  are  evidently  questions  which  were 
to  be  answered  by  the  agent,  and  he  testified 
that  tbe  answer  to  the  next  ouestion,  "Has  the 
risk  been  recently  rejected?^  to  which  tbe  an- 
swer "No"  is  written,  was  not  discussed  by 
him  with  Mr.  Brooks. 

The  court  instructed  tbe  Jury,  in  substance, 
that  if  Mr.  Brooks,  in  applying  for  the  policy, 
made  a  written  representation  that  the  build- 
ing contained  lees  than  fifteen  rooms,  tbey 
should  find  for  the  defendant;  but,  if  they 
should  find  that  the  facta  contained  in  the  ap- 
plication reapectinff  the  number  of  rooms  were 
obtained  by  the  defendant  from  Dungan,  and 
from  the  diagram  or  plana  furnished  by  him, 
and  that  Brooks  made  no  representation  per- 
sonally in  tbe  matter,  but  signed  tbe  applica- 
tion without  knowing  what  it  contained  as  to 
tbe  number  of  rooms,  it  did  not  constitute  a 
defense.  Thia  instruction  properly  directed 
the  Jury  in  their  deliberations  upon  their  ver- 
dict, and  their  Terdict  thereunder  ia  Justified 
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by  the  evidence.  Whether  Mr.  Brooks  made 
any  representations  to  the  agent  concerning  tbe 
number  of  rooms  in  tbe  bouse  was  to  be  de 
termined  upon  a  direct  conflict  of  evidence: 
and,  if  tbe  Jury  believed  that  he  did  not,  bis 
signing  the  application  with  the  ambiguous 
pbrase,  "Less  than  fifteen  rooms,"  without 
knowing  that  it  was  there  or  the  purpose  for 
which  it  had  been  inserted,  cannot  be  coo 
strued  as  a  written  representation  by  him  that 
tbe  building  contained  leas  than  fifteen  rooms 
Tbe  rule  umi  one  who  signs  an  instrument 
which  contains  terms  of  obligation  upon  him- 
self is  not  absolved  from  such  obligation  by 
showing  that  be  signed  the  instrument  without 
reading  it«  has  no  application  like  tbe  present, 
where  the  instrument  signed  contains  no  words 
of  obligation,  and  tbe  clause  invoked  against 
tbe  signer  does  not  purport  to  be  a  statement  by 
him,  or  in  answer  to  a  question  put  to  bim. 
Tbe  policy  sued  on  does  not  refer  to  tbisappli 
cation,  or  in  any  way  incorporate  its  contents 
into  the  conditions  upon  which  tbe  contract  of 
insurance  is  made:  but  tbe  appellant  soueht  by 
extrinsic  evidence  to  connect  the  two  instru- 
ments, and  make  tbe  one  dependent  upon  tbe 
contents  of  tbe  other.  In  such  a  case  the  evi- 
dence should  be  very  clear  that  tbe  statements 
in  the  application  relied  on  to  defeat  the  action 
were  made  by  tbe  applicant,  and  that,  at  tbe 
time  of  making  them,  the  applicant  knew  that 
tbey  were  to  form  tbe  basis  of  the  policy  to  be 
issued  to  bim.  Dunbar  v.  Phenix  In».  Go.  72 
Wis.  492;  Schuarzhach  v.  Ohio  VaUeu  PrcUe- 
live  Union,  25  W,  Ya.  663;  C!omb$r.  Hannibal 
8av.  d  Ins.  Co,  48  Mo.  148,  97  Am.  Dec.  833. 
Rowley  v.  Empire  Ins.  Co.  86  N.  Y.  650;  May. 
Ins.  ^^  144  et  seq. 

CertHin  rulings  of  the  court  at  the  trial  were 
excepted  to  by  tbe  appellant,  but  we  are  of  tbe 
opinion  that  no  error  was  committed  in  these 
rulings.  The  question  asked  of  Freeman,  "In 
whose  handwriting  was  the  statement,  '  Less 
than  fifteen  rooms?* "  waa  subsequently  stated 
by  bim  to  be  in  his  own  hand  writing.     Tbe 

auestion  whether  Brooks  stated  to  him  that 
lere  were  less  than  fifteen  rooms  in  the  build- 
ing was  clearly  leading,  and  was  properly  ex 
eluded  upon  that  objection.  Whether  Brooks 
made  such  a  statement  was  a  material  point  of 
inquiry,  and  it  would  have  been  competent  for 
the  defendant  to  ask  of  Freeman  whether  any 
statement  was  made  by  him  on  that  subject, 
and,  if  to,  what  it  was;  but  the  defendant 
omitted  to  make  such  inquiry.  Equally  proper 
was  it  for  the  plaintiff  to  show  by  Brooks  that 
he  did  not  make  such  statement,  and  that,  at 
the  time  he  signed  the  application,  he  was  not 
aware  that  the  statement  yraa  there.  The  only 
objection  to  these  questions  waa  that  they 
were  irrelevant  and  immaterial,  and  this  ob- 
jection was  properly  overruled. 
I%e  Judgment  ana  ord0r  otw  afirmed. 

We  concur:  Gajronttet  J. ;  Van  Fleet.  J. 

Rehearing  in  banc  denied,  Beattgr*  Ok.  J*i 

disaenUng. 
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Sureties  who  slffii  a  bond  for  the  fldol- 
kky  of  9L  fllrm  as  affents  for  the  obligee  are  not 
liatde  for  f unda  mlBapproprfated  by  ooe  of  the 
members  of  such  firm  after  the  dlssolutloa  of  the 
partnership  and  the  retirement  of  the  other  part- 
ner from  the  business  of  suoh  affenoj.  And  this 
Is  the  rule  notwithstanding  the  fact  that  the  ob- 
ligee knew  nothing  of  such  dissolution. 

(NoTomber  20,  lAML) 

APPEAL  by  plaintiff  from  a  Judgment  of 
the  District  Court  for  Cass  County  in  fa- 
vor of  defendants  in  a  proceeding  brought  to 
enforce  a  bond  which  bad  been  given  by  de- 
fendants for  the  fidelity  of  a  firm  which  had 
l)een  appointed  to  act  ta  agents  for  the  sale  of 
plaintiff's  goods.    Affirmed. 

The  facia  are  stated  in  the  opinion. 

Mr.  Helwin  A.  Hildreth,  for  appellant: 

The  defense  of  a  dissolution  of  partnership 
is  an  affirmative  defense,  and  must  be  proved 
by  a  preponderance  of  the  evidence. 

The  statements  and  declarations  of  partners 
as  to  their  status  or  dissolution,  or  any 
change  in  their  relationship,  should  be  closely 
scrutinized  when  others  may  be  injuripuslV 
affected  by  the  establishment  of  any  fact  which 
fluoh  declarations  or  statements  may  tend  to 
prove.    They  are  interested  witnesses. 

Clinton  timber  Co.  v.  MiUheU,  61  Iowa, 
182. 

In  this  state  the  common- law  rule  that  the 
contract  of  suretyship  shall  be  strictly  con- 
strued does  not  apply. 

Rev.  Code,  §  4668. 

The  principle  that  the  dissolution  of  a  partr 
sership  releases  the  sureties  upon  a  bond  cov- 
ering the  acts  of  the  partners,  applies  only 
where  the  bond  covers  the  acts  of  the 
partners  as  partners  only,  and  in  those 
cases  knowledge  of  the  dissolution  was  gen- 
erally brought  home  to  the  plaintiff.  The 
case  at  bar  is  distinguishable,  first,  in 
that  the  bond  herein  n  a  Joint  and  sev- 
eral bond  and  extends  to  the  individual  acts 
of  Amestad  and  Eggerud,  or  either  of  them  or 
their  employees,  or  the  employees  of  either  of 
them,  or  anvone  to  whom  they  or  either  of 
them,  may  intrust  the  business  of  the  com- 
pany while  acting  as  the  agents  of  the  plain- 
tiff: and  second,  the  plaintiff  had  no  knowl- 
edge of  the  alleged  chance  in  this  partnership. 

Bee  Palmer  v.  Bagg,  W  N.  Y.  628:  Hayden 
V.  ffiU,  62  Vt  26». 

The  act  itself  of  intrusting  plaintiff's  goods 
to  Amestad  &  Lindstorm  by  the  firm  of 
Arnestad  &  Eggerud  without  notifying  plain- 
tiff and  without  plaintiff's  consent,  was  an  act 
of  misappropriation  of  plaintiff's  goods  which 
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brings  them  squarely  within  the  terms  of  the 
bond,  as  partners. 

Palmer  v.  Bagg,  64  Barb.  641;  Bates,  Partn. 
g  655,  p.  688,  and  cases  therein  cited. 

Mr.  F.  W.  Ames*  for  respondents: 

The  principals  in  the  bond  are  Mike  Ame- 
stad and  Die  Egjserud,  copartners  as  Arnestad 
&  Effgerud,  and  it  is  their  fidelity,  and  that  of 
their  employees,  and  those  to  whom  they  may 
intrust  the  business  of  the  appellants,  that  are 
expressly  undertaken  by  the  respondent  sure- 
ties; the  expression,  "or  either  of  them,"  as 
shown  by  the  tenor  of  the  whole  bond  imports 
nothing  more  than  an  intention  to  be  respon- 
sible for  the  acts  of  either  during  the  exisienoe 
of  the  parinership. 

2  Brandt,  Suretyship  &  Guaranty,  2d  ed. 
g  118:  Simton  v.  Cooke,  8  J.  B.  Moore,  688; 
Batokins  v.  Ifeto  Orleans  Tenting  d  P.  Co. 
29  La.  Ann.  184. 

A  surety  cannot  be  held  beyond  the  express 
terms  of  his  contract  . 

Kev.  Code.  4651;  Miller  r.  Stewart,  22  U. 
&  9  Wheat.  680,  6  L.  ed.  189. 

A  surety  who  guarantees  that  a  firm  com- 
posed of  particular  individuals  will  do  certain 
acts  or  discharge  certain  duties,  cannot  be  held 
liable  where  there  is  a  change  in  the  firm,  al- 
though the  firm  name  is  not  changed. 

Dupee  y,  Blake,  148  Dl.  453;  BarneU  v. 
Bmitf,  17  111.  665;  1  Brandt,  Suretyship  & 
Guaranty,  2d  ed.  $  118,  etc.;  Crane  Co.  v. 
SpecfU,  89  Neb.  128:  Theobald,  Principal  & 
Surety,  72;  Simeon  ▼.  Cooke,  eupra;  Kipling 
V.  Turner,  5  Bam.  &  Aid.  261;  Penoyer  v. 
Watson,  16  Johns.  100;  Shato  v.  Vandusen,  5 
U.  C.  Q.  B.  858;  White  Sevnng  Maeh,  Co,  v. 
Bines,  61  Mich.  428,  and  cases  cited;  2  Kent, 
(^om.  124;  Baekhfluse  t.  BaU,  6  Best  &  S.  507; 
Manhattan  Qaslight  Co.  v.  Bty,  89  Barb.  174. 

The  fact  that  plaintiffs  were  not  notified  of 
the  cbange  is  immaterial. 

Birch  ▼.  De  Rivera,  24  N.  Y.  a  B.  770;  2 
Parsons,  Conu  505. 

Corliss,  J.,  delivered  the  opinion  of  the 
court: 

The  object  of  this  suit  is  to  hold  the  defend- 
ants, as  sureties  upon  a  bond,  liable  for  the 
embezzlement  of  one  of  thejprlncipate  in  such 
obh'gation.    The  Standard  Oil  Company,  the 

Slainiiff  herein,  having  selected  as  its  agents  at 
[ay  ville,  in  this  state,  the  firm  of  Amestad  A 
Eggerud.  required  of  them  a  bond  with  sureties 
as  a  condition  of  shipping  them  its  goods,  to 
be  handled  by  them  as  such  agents  at  that 
point.  In  response  to  this  demand  the  bond  in 
suit  was  executed  by  the  firm,  and  by  defend- 
ants Hanson  and  Guilicks  as  sureties.  The  sole 
question  before  us  relates  to  the  liability  of  the 
sureties.  Their  only  defense  is  tliat  the  bond 
secured  the  honesty  of  only  the  firm,  and  that 
before  the  embezzlement  in  question  took  place 
Eggerud  bad  withdrawn  from  the  firm,  and 
that  at  the  time  the  money  sued  for  was  misap- 
propriated the  business  of  such  agency  was 
being  carried  on  by  Amestad  and  Lindstrom. 


Note— Tbe  opinion  of  the  court  and  the  briefs  in 
tbe  above  case  seem  to  preaent  very  fully  tbe  au- 
tboritles  on  tbe  point  In  question  as  to  tbe  effect 
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of  a  bond  for  tbe  fidelity  of  a  partnership*  so  that 
no  attempt  will  t)e  made  to  aoDotate  tbe  case. 
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As  the  CDDStniction  of  the  bond  is  involved, 
we  deem  it  necessary  to  quote  it  in  full: 

'  *Eno  w  all  men  by  these  presents:  That  we, 
Mike  Arnestad  and  Ole  Eggerud,  copartners 
as  Arnestad  <&  Eggerud.  principals,  and  John 
P.  Hanson  and  C.  GullicKs.  sureties,  are  held 
and  tlrmly  bound  unto  the  Standard  Oil  Com- 
pany in  the  sum  of  five  hundred  dollars  ($500), 
lawful  money,  to  be  paid  to  the  Standard  Oil 
Company,  its  executors,  administrators,  and 
assigns,  for  which  payment  well  and  truly  to 
be  made  we  bind  ourselves,  our  heirs,  execu^ 
tors,  and  administrators,  severally  and  collect- 
ively, firmly  by  these  presents.  The  condition 
of  the  above  obligation  is  such  that  if,  through 
the  neglect,  carelessness,  or  inattention  to  the 
busiDe>s  of  the  said  compHny  by  the  said  Arne- 
stad &  Eggerud,  or  either  of  them,  or  any  of 
their  employees  to  whom  they  may  intrust  the 
business  of  the  said  company,  the  company 
shall  sustain  any  loss  or  damage,  then  the  said 
Arnestad  &  Eggerud,  and  parties  hereto  sub- 
scribed as  sureties,  shall  indemnify  the  said 
company  to  the  amount  of  this  bond;  and  the 
subscribing  parties  also  firmly  bind  themselves 
to  sustain  and  pay  the  Standard  Oil  Company, 
not  to  exceed  the  amount  of  this  bond,  any  loss 
resulting  to  the  said  company  through  the 
thefi  or  fraud  on  the  part  of  the  said  Arnestad 
&  Eggerud,  or  anyone  to  whom  they  may 
intrust  the  business  of  the  company.  The  di- 
rect purpose  of  this  bond  is  to  secure  and 
indemnify  the  said  company  against  any  loss 
from  shortage  on  account  of  stock  not  beins 
properly  accounted  for,  and  loss  on  account  of 
funds  belonging  to  the  said  company  being 
misappropriated  by  the  said  Arnestad  Ss  Egge- 
rud, or  either  of  them,  or  anyone  to  whom  they 
shall  intrust  the  business  of  the  said  company. 
If  the  said  Arnestad  &  Eggerud  shall  faithfully 
and  accurately  perform  the  duties  as  agents  for 
the  Standard  0\\  Company,  and  shall  correctly 
account  for  all  stocks  or  funds  belonging  to  the 
said  company  which  shall  be  intrusted  to  him 
or  his  employees  acting  in  his  stead,  whose  acts 
he  herein  directly  assumes,  then  the  above 
obligation  to  be  void;  otherwise  to  remain  in 
full  force  and  virtue." 

It  is  urged  that  by  the  use  of  the  words  *'or 
either  of  them"  the  parties  intended  to  cover  the 
individual  defalcation  of  either  member  of  the 
firm  as  well  after  the  dissolution  of  the  firm  as 
before.  But  we  are  unable  to  discover  any 
justification  for  such  a  construction  of  the  in- 
strument. We  think  that  these  words  were 
employed  (unnecessarily  employed,  it  is  true)  to 
express  what  the  law  would  have  implied  had 
they  been  omitted;  i.  e,,  that  both  partners  need 
not  join  in  the  wrongful  act  to  render  all  parties 
to  the  obligation  li'ible.  The  bond  was  given  to 
secure  the  plaintiff  from  loss  growing  out  of  the 
agency  held  by  the  copartnership,  and  there  is 
nothing  in  its  language  to  indicate  that  the 
parties  were  contracting  with  reference  to  a 
possible  dissolution  of  the  partnership,  and  the 
continuance  of  the  agency  by  one  of  the  firm. 
Other  provisions  of  the  bond  indicate  the  exact 
reverse  The  instrument  declares  that  **the 
subscribing  parties  also  firmly  bind  themselves 
to  sustain  and  pay  to  the  Standard  Oil  Com- 
pany, not  to  exceed  the  amount  of  this  bond, 
any  loss  resulting  to  the  said  company  through 
the  theft  or  fraud  on  the  part  of  said  Arnestad 
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&  Eggerud,  or  anyone  to  whom  they  may  in- 
trust the  business  of  the  company. "  Again,  the 
bond  provides  that,  "if  the  said  Arnestad  & 
Eggerud  shall  faithfully  and  accurately  per- 
form the  duties  as  agents  for  the  said  Standard 
Oil  Company,  and  snail  correctly  account  for 
all  stock  or  funds  belonging  to  the  said  com- 
pany which  shall  be  intrusted  to  him  or  bis 
employees  acting  in  his  stead,  who.«e  acts  he 
herein  directly  assumes,  then  the  above  oblitera- 
tion to  be  void,"  etc.  It  is  evident  that  tije 
words,  *'to  him  or  his  employees  acting  in  lii» 
stead,  whose  acts  he  herein  directly  assumes," 
were  intended  to  express  the  plural  instcail  of 
the  singular.  In  preparing  the  bond,  a  blank 
was  probably  used  which  had  been  so  worded 
as  to  apply  to  a  single  agent.  Looking  at  the 
whole  instrument,  and- interpreting  it  in  the 
light  of  surrounding  circumstances,  we  are  uu 
able  to  find  in  it  any  purpose  on  the  part  of  the 
obligors  to  give,  or  on  the  part  of  the  obIi.s;e(^  to 
exact,  security  for  the  act  of  either  pariner  after 
the  partnership  as  such  had  ceased  to  act  for  the 
plaintiff.  Had  this  been  the  object  of  the  par- 
ties, an  explicit  provision  to  that  effect  could, 
and  certainly  would,  have  been  incorporated  in 
the  bond.  We  are  therefore  forced  to  fall  back 
upon  the  inquiry  whether  the  law  will  imply 
any  promise  on  the  part  of  the  sureties  to  tie 
responsible  for  Amesfcad's  honesty  after  he 
bad  ceased  to  be  associated  with  Eggerud  in 
the  business.  On  this  point  we  have  no  doubL 
A  surety  who  engages  to  be  responsible  fot 
the  honesty  of  a  firm  may  be  entirely  intlu 
enced»  by  the  consideration  that  one  of  the 
partners  is  a  man  of  integrity,  and  of  such 
strength  of  character,  and  such  shrewdness  and 
watchfulness  in  business  affairs,  that  the  risk 
of  dishouesty  from  the  action  of  the  other 
partner,  in  whom  the  surety  may  place  no 
trust,  is  reduced  to  the  minimum.  The  sure- 
ties in  this  case  may  have  been  willing  to  be- 
come bounden  for  the  fidelity  of  Arnestad  & 
Eggerud  while  acting  as  a  firm,  and  yet  at  the 
same  time  not  willing  to  incur  the  hazsrd  of 
obligating  themselves  as  sureties  of  the  part- 
ner Arnestad  alone.  Based  upon  such  consid- 
erations as  these,  the  rale  of  law  has  long  been 
established  that  the  surety,  standing  upon  the 
very  letter  of  his  contract,  may  insist  that  he 
cannot  be  held  for  aught  that  is  done  after  the 
dissolution  of  the  firm,  for  which  alone  he  be- 
came responsible.  Badchouse  v.  HaU^  6  Best 
&  8.  607;  Ihipee  v.  Blake,  148  111.  453:  2  Bates, 
Partn.  §§  648-656;  Birch  v.  De  Rivera.  24  N 
Y.  S.  R.  770.  See  also  P^noyer  v.  WaUon,  16 
Johns.  100;  Crane  Co.  ▼.  Spfcht,  89  Neb.  123; 
ManhaUan  Gaslight  Co.  v.  Ely.  3«  Barb.  174; 
White  Semng  Mneh.  Co,  v.  Hinet^  61  Mich. 
428;  Bartiett  v.  Smith,  17  111.  565;  24  Am.  & 
Eng.  Enc.  Law,  pp.  764.  765.  The  case  of 
Dupee  ▼.  Blake,  148  111.  453,  so  far  as  the  prin- 
ciple of  law  is  concerned,  presents  the  same 
features  as  the  case  at  bar.  The  court  there 
said:  "The  rule  is  that,  if  a  surety  engages 
for  an  individual,  the  engagement  is  under- 
stood to  extend  to  the  acts  of  that  individual 
alone,  and  will  not  continue  if  he  takes  in  a 
partner.  In  other  words,  the  surety  for  a  sin- 
gle individual  is  not  liable  for  a  partnership  of 
which  such  individual  is  a  member.  A  surety 
who  guarantees  that  a  firm  composed  of  pir- 
ticular  individuals  will  do  certain  acts  or  dis- 
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cliarge  certain  duties  caDDOt  be  held  liable 
'Where  there  is  a  change  in  the  firm,  although 
tfae  firm  napie  is  not  changed.  As  the  surety's 
liability  is  strietihsimi  juru  and  cannot  be  ex- 
tended by  construction,  bis  guaranty  to  a  part- 
nership is  extinguished  if  any  partner  is  taken 
into  or  retires  from  the  partnership,  unless  it 
appears  from  the  terms  of  the  instrument 
that  the  parties  intended  the  guaranty  to  be  a 
continuing  one  without  reference  to  the  com- 
position of  the  firm.  A  party  may  be  induced 
to  become  surety  for  the  individuals  who  com- 
pose a  firm  because  of  his  confidence  in  their 
integrity,  prudence,  accuracy,  and  ability  as 
business  men,  but  he  cannot  be  presumed  to 
have  intended  to  become  responsible  for  the 
possession  of  such  qualities  by  some  third  per- 
'8on,  who  may  be  afterwards  taken  into  the  firm 
without  his  knowledge  or  consent.  It  is  often 
in  the  power  of  one  partner,  by  want  of  dis- 
cretion or  integrity,  to  ruin  anotner." 

Our  attention  has  been  called  to  certain  de- 
cisions which  it  is  urged  with  great  earnestness 
are  opposed  to  the  authorities  already  cited, 
and  we  are  requested  to  follow  them  as  enun- 
ciating the  sounder  doctrine.  These  decisions 
are  Palmer  v.  Bagp,  56  N.  Y.  523,  64  Barb.  «4l; 
Uayden  ▼.  UiU^  52  Yu  259.  But,  in  our  judg- 
ment, these  cases  are  plainly  distinguish  able 
from  the  case  before  us  for  final  settlement. 
Their  facts  were  ditferent  from  the  facts  of 
this  controversy  in  vital  particulars.  The 
sureties  there  had  become  responsible  for  the 
honesty  of  an  individual  agent.  As  the  court 
very  properly  held,  such  sureties  took  the 
risk,  not  only  of  their  principal's  honesty,  but 
also  of  the  dishonesty  of  those  whom  be  might 
employ  in  anv  capacity  to  assist  him  in  the 
prosecution  ot  the  business  of  the  agency. 
Should  he  hire  a  snbagent  as  an  assistant,  the 
sureties  would  still  be  bound.  And  so  they 
would  remain  liable  if  he  should  see  fit  to  give 
Buch  assistant  an  interest  in  the  property  of 
the  business  of  the  agency,  provided  the  obli- 
gee did  not  deal  with  the  new  firm  as  agents, 
and  thus  extinguish  the  original  agency.  The 
sureties  in  those  cases  undertook  to  guarantee 
the  fidelity  of  the  agent  to  his  trust,  and  there- 
fore necessarily  agreed  to  be  responsible  for 
whatever  be  should  do  himself  or  through  bis 
agents  and  emplovees.  They  agreed  to  as- 
sume the  risk  of  hu  integrity  and  his  business 
judgment  in  employing  assistanta  in  any  ca- 
pacity. It  is  upon  this  ground  that  all  these 
decisions  relied  on  by  counsel  for  plaintiff  pro- 
ceed. In  Hayden  v.  Bill,  62  Yt.  250,  the  court 
said  on  this  point:  "(1)  The  report  shows  that 
Mitchell  took  in  one  Clapp  as  a  partner,  and 
that  said  agency  was  managed,  and  funds 
therefor  received,  durine  a  portion  of  the  time, 
by  the  partnership:  and  it  is  claimed  that  a 
portion  of  the  funds  from  sales  and  leases  of 
the  property  were  received  by  Clapp,  and  never 
actually  came  into  the  hands  of  Mitchell.  But 
the  report  further  states  that  the  plaintiff  never 
recognized  such  partnership,  and  dealt  solely 
with  Mitchell.  He  refused  even  to  receive  a 
note  indorsed  by  the  partnership  name.  If 
the  plaintiff  haa  seen  fit  to  have  consigned  the 
property  to  the  partnership,  and  dealt  with  it 
in  such  manner  that  the  firm  of  Mitchell  & 
Clapp  would  have  been  the  responsible  parties 
in  the  accounting,  these  defendants,  as  sureties 
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for  Mitchell  on  the  bond,  could  not  be  liable  lo 
respond  for  the  laches  of  the  firm,  for  it  would 
be  the  default  of  a  different  party  from  that  for 
which  they  were  bound.  Mitchell  was  at  lib 
erty  to  employ  such  agency  as  he  chose  to  assist 
him.  He  could  pay  assistants  a  stipulated 
salary,  or  compensate  them  with  a  portion  of 
the  profits  of  the  business.  It  was  a  matter  of 
indifference  to  the  plaintiff,  so  long  as  Mitchell 
fulfilled  all  the  stipulations  of  his  agreement. 
If  he  employed  unfit  agencies,  and  thereby  the 
property  was  squandered  and  lost,  it  was,  so 
far  as  this  plaintiff  is  concerned,  the  default  of 
Mitchell  alone,  and  he  and  his  sureties  must 
respond.  If  the  fact  that  defendant  took  in  a 
partner  in  conducting  the  business  of  the 
agency  did  enhance  the  risk  of  these  defend 
ants,  as  the  sureties  of  Mitchell,  it  was  not  in 
duced  or  recognized  by  the  plaintiff,  and 
was  a  matter  over  which  the  defendants  had 
quite  as  much  control  as  the  plaintiff.  We 
think  that  the  referee  was  right,  under  the 
circumstances  of  the  case,  in  finding  that 
Mitchell  was  'responsible  for  the  acts  of  Clapp,' 
as  for  any  other  agent  or  assistant  that  he  em 
ployed,  In  conducting  the  business  of  the 
agency;  and  that  money  that  came  to  the 
hands  of  Clappin  the  conduct  of  this  business 
by  legal  intendment  came  to  the  hands  of 
Mitchell.  Palmer  v.  Bagd,  64  Barb.  641." 
And  in  Palmer  v.  Bagg  [56  N.  Y.  526],  the 
court  said:  *'We  do  not  think  this  suflQcient  to 
change  the  relations  between  Fanning  and  the 
plaintiffs.  The  latter  did  no  act  creating  or  rec- 
ognizinff  any  change.  The  agencies  or  means 
which  banning  employed  to  dispose  of  the 
machines  after  receiving  them  did  not  neces- 
sarily interfere  with  the  relations  between 
him  and  the  plaintiffs.  ...  He  might  em- 
ploy other  persons  to  aid  in  the  selling  and  pay 
them  wages  or  a  percentage,  or  a  share  of 
profits  as  partners.  So  long  as  the  plaintiffs 
confined  their  dealings  with  him  under  the 
power  of  attorney,  they  would  not  lie  affected 
by  any  arrangementa  he  should  make."  In 
neither  of  these  cases  did  it  appear  that  the 
obligee  had  dealt  with  the  firm.  Had  this  ap- 
peared, a  different  question  would  have  been 
presented,  for  then  the  sureties  could  have 
claimed  that  their  bond  did  not  cover  a  part- 
nership agency,  but  only  an  individual  agencv. 
And  it  is  apparent  from  the  language  of  the 
courts  in  these  cases  that  this  fact  would  have 
constrained  them  to  hold  that  the  sureties  were 
not  liable. 

Finally,  it  is  said  that  it  does  not  appear 
that  the  plaintiff  knew  of  the  withdrawal  of 
Eggerud  from  the  firm,  and  that  hence  it  fol- 
lows that  the  old  firm,  as  a  firm,  was  still  lia- 
ble to  the  plaintiff  for  the  funds  misappropri- 
ated, no  matter  by  whom  they  were  embezzled. 
Upon  this  foundation  plaintiff  builds  up  the 
argument  that,  inasmuch  as  the  principals  in 
the  bond  are  liable,  so  are  the  sureties.  But 
this  reasoning  entirely  misapprehends  the  na- 
ture of  the  obligation  of  the  sureties  in  this 
case.  By  signing  the  bond,  they  did  not,  in 
effect,  assert  to  the  plaintiff  that  they  would 
be  bound  whenever  the  principals  in  the  bond 
were  liable  in  any  way  to  the  plaintiff,  whether 
because  of  their  having  embezzled  the  prop- 
erty, or  by  reason  of  the  doctrine  of  estoppel 
which  would  seal  their  lips  against  a  denial  of 
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llabilitj.  Tbey  merely  agreed  to  become  re- 
spoDsible  for  the  fldelity  of  tbe  firm  so  long 
as  eacb  of  the  members  of  tbe  firm  aboald  re- 
main in  tbe  boainesa.  They  contracted  to  be 
bound  for  the  acta  of  Arneatad  ao  long  aa  they 
could  have  the  protection  reaultlng  from  tbe 
aaaociation  of  Eggenid  with  him  in  the  same 
business.  But  the¥  did  noi  guarantee  the  in- 
tegrity of  Arneatad  alone,  unwatched  and  in- 
tluenced  by  Eggerud,  who  may  have  been  the 
only  peraon  in  whom  they  reposed  any  tniat 
If  tbe  plaintiff  was  ignorant  of  the- change  in 
the  firm,  ao  were  the  sureties;  and,  if  the  sure- 
ties have  a  right  to  atand  upon  the  terma  of 
tbeir  contracC  then  it  behooved  tbe  plaintiff 
to  ascertain  at  ita  peril  whether  all  the  persona 
for  whom  the  puretiea  had  become  responsible 
still  remained  at  the  helm  of  the  buaineaa  of 
tbe  agency.  On  tbia  point  the  decision  of  the 
court  in  Birch  v.  Be  Ritera,  24  N.  Y.  8.  R.  770, 
is  decisive.  The  court  there  said:  '*The  fact 
that  the  plaintiffs  were  not  notified  of  tbe 
change  la  immaterial.  They  may  have  an  ac- 
tion against  the  firm  aa  it  eziated  before  the 
change  because  of  failure  to  notify  them  of 
such  change,  or  to  publish  the  dissolution. 
That  proceeds  upon  another  principle,  namely, 
the  presumption  attached  to  continuous  firm 
dealings  without  notice.    The  guarantor,  how- 
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ever,  la  not  reaponaible  for  tbe  state  of  farts 
whidi  might  justify  a  recovery  aninst  tiw 
original  members.  There  is  no  evidence  here 
that  he  was  aware  of  the  change.  He  aeeoia 
to  have  been  as  much  without  notice  as  the 
plaintiffs  tbemselve&  But  were  it  otherwise, 
we  may  sav,  in  the  language  of  Lord  Black- 
burn, 'Nothing  is  stated  to  show  either  that  tbe 
defendant  was  under  any  obligation  to  inform 
the  banking  house  of  that  fact  or  that  he  took 
any  steps  to  conceal  it'  At  all  eventa,  his  con- 
tract ia  to  guarantee  a  copartnership  firm  com- 
posed of  certain  persons,  and  that  contract  can- 
not be  altered  or  extended  without  hisoooaeot. " 
See  also  Backhouse  v.  HaU,  6  Best  A  8.  S07. 

We  are  unable  to  agree  with  counsel  for 
plaintiff  that  there  Is  not  sufficient  evidence  of 
the  dissolotion  of  the  firm  of  Arneatad  A  E^- 
gerud.  The  evidence  on  the  point  b  very  sat- 
ufactory.  Nor  do  we  find  anything  in  tbe 
case  to  rebut  it.  The  deficit  sued  for  having 
resulted  from  misappropriation  of  funds  bj 
Amestad  after  Eggerud  had  retired  from  tlie 
buaineaa,  tbe  diatnct  court  was  right  in  ren- 
dering Judgment  for  tbe  aaretiea  on  the  bond. 
It  follows  that  such/iM|^jiMfil  muH  A« 
and  it  ia  so  ordered. 

All  concur. 
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SHOWING  the  Chaoffes,  Progrefls,  and  Development  of  the  Law  duriner  the  dd   Quarter  of 
the  JudidaT  Tear  Beginning  with  October  1. 1896.  Classified  as  Follows: 

L  PuBiiic,  Official,  and  Statutory  Matters. 
IL  Contractual  ahd  Coioibrcial  Rblatiom& 

III.  Corporations  and  Associationb. 

IV.  DoMEsno  Rblationb. 
*       y.  Personal  Capacitt. 

YI.  Torts;  Neoliobncb;  Injurisbi 
TIL  Profbrtt  Kiohts. 

VIIL  Civil  Remedies;  Rulbb  and  Peinoiflbil 
IX.  Criminal  Law  and  Practice. 


L  Public,  Official,  and  Statutory  Mattbrs. 


LegUHative  bodies. 

Faflim  to  enter  the  veas  and  nays  on  legis- 
lative Journals,  as  required  by  the  Constitution 
on  the  second  and  third  readings  of  a  statute 
authorizing  municipal  indebtedness,  is  held 
fataU  although  the  speakers  certify  that  the 
act  was  ratified.    (N.  C.)  487. 

A  proposal  to  hold  a  constitutional  conven- 
tion is  held  to  be  properly  submitted  to  popu- 
lar vote  and  to  be  properly  made  by  joint  reso- 
lution, and  not  in  the  iorm  of  an  ordinary 
law.     (N.  D.)  97. 

The  distinction  between  a  concurrent  reso- 
lution of  the  legislature  and  a  law  is  main- 
tained in  a  case  which  holds  that  such  a  reso- 
lution ratifying  an  appointment  by  the  gov- 
ernor is  not  "express  authority  of  law,"  wiihin 
the  constitutional  provisions  requiring  such 
authority  for  any  contract  which  can  create  a 
claim  against  the  state.    (Cal.)  262. 

A  rule  of  procedure  requiring  two  thirds  of 
the  members  of  a  branch  of  a  municipal  gov- 
ernment in  order  to  dispense  with  a  reading  of 
a  proposed  ordinance  is  construed  to  mean 
two  thirds  of  the  members  voting,  if  they  are 
a  oiajority,  and  if  a  majority  constitutes  a 
quorum.     (Md.)  469. 

Eminent  domain. 

Payment  into  court  of  Uie  amount  of  an 
award  appealed  from  in  eminent  domain  cases 
is  held  insuf9cient  to  satisfy  a  constitutional 
provision  that  Just  compensation  must  be  paid 
or  secured  before  the  property  is  taken  or 
injured.    (Pa.)  489. 

A  railroad  is  held  to  be  public  and  entitled 
to  the  exercise  of  eminent  domain,  although 
built  for  a  few  miles  from  a  sawmill,  through 
a  timbered  ra;ion  where  all  who  choose  are 
entitled  to  ride  upon  it  as  passengers  or  to 
have  freight  transported  over  it,  even  if  the 
number  exercising  the  right  is  very  small. 
(Or.)  868. 

The  authority  given  to  a  street  railway'  com- 
pany to  cross  any  railroad  is  held  limited  to 
the  right  to  cross  on  streets  or  highways  where 
other  provisions  confine  the  street  railway 
route  to  the  established  streets  and  highways. 
(Pa.)  572. 
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The  constitutionality  of  a  statute  Imposing 
the  burden  of  a  state  license  fee  of  (26  upon 
itinerant  vendors  of  goods,  and  requiring  a 
deposit  of  $600  as  security,  and  then  requiring 
a  local  license  fee  in  every  place  in  which 
goods  are  sold  equal  to  the  amount  of  tax  on 
the  value  of  the  stock  of  goods  at  the  ratio 
of  the  last  tax  assessment,  is  sustained,  although 
the  act  is  oppressive.    (Yt)  100. 

Taxe9  and  anewmentt. 

Money  of  a  nonresident  deposited  in  a  bank 
within  a  state,  although  mingled  with  trust 
funds,  is  held  to  be  property  within  the  stale 
so  as  to  be  subject  to  the  Xew  York  transfer 
tax  act.    (N.  Y.>  285. 

While  expressing  the  opinion  that  the  legis- 
lature has  power  to  tax  domestic  Judgments  in 
favor  of  and  owned  by  nonresidents,  a  Kansas 
case  holds  that  the  statutes  mentioning  Judg- 
ments among  other  classes  of  personal  prop- 
erty to  be  taxed  do  not  include  Judgments 
owned  by  nonresidents.    (Kan.)  810. 

Bonds  of  foreign  corporations  when  deposited 
within  the  state,  although  owned  by  a  non- 
resident, are  held  to  be  property  within  the 
state  subject  to  the  New  York  transfer  tax  act. 
(N.  Y.)282. 

A  distinction  between  bonds  and  stocks  of  a 
domestic  corporation  which  are  in  the  posses 
sion  of  a  nonresident  decedent  at  the  time  of 
his  death  in  another  state  is  made  by  holding 
that  the  stock,  but  not  the  bonds,  constitutes 
property  within  the  state  subject  to  a  transfer 
tax.    (N.  Y.)  238. 

A  taxation  of  the  average  amount  of  live 
stock  received  each  week  bv  dealers  and  usu- 
ally sold  one  dav  after  receiving  is  sustained 
under  the  Marj'land  statutes,  although  they 
intend  to  export  a  part  of  them  and  actually 
do  export  about  two  thirds  of  all  that  thev 
receive.    (Md.)  809. 

A  stipulation  in  a  mortgage  that  the  mort- 
gagor shall  pay  all  taxes  upon  the  premises  is 
held  not  to  bind  him  to  pay  taxes  required  of 
the  mortgagee  under  a  subsequent  statute. 
(Micb.)  808. 

A  constitutional  limitation  of  the  tax  levy 

55  865 


866  UfisuMt  OF 

(PUBXJO,  OWWlOUkU  AXD 

by  a  couuty  is  held  to  constitute  a  defense 
against  sucn  a  levy  for  the  enforcement  of 
a  ludg^ment  against  a  county,  although  the 
Talidity  of  the  debt  on  which  the  Judgment 
was  rendered  may  be  conclusively  established 
thereby.    (Wyo.)  886. 

The  exemption  of  the  roadbed  of  a  railroad 
company  from  city  taxation  is  held  not  to 
extend  to  the  whole  of  a  strip  of  land  1,500 
feet  wide  used  as  a  coal  and  ore  terminal, 
although  a  large  part  of  it  is  covered  b}r  tracks; 
but  on  a  sale  of  such  a  yard  to  satisfy  tax 
liens  the  purchaser  takes  subject  to  the  ease- 
ment of  the  tracks.    (Pa.)  664. 

A  special  assessment  for  special  benefits  on 
property  In  a  levee  district  is  held  to  be  within 
a  constitutional  provision  that  all  property 
must  be  taxed  according  to  its  value,  and 
therefore  a  tax  on  the  land  alone  and  partly  by 
acreage  instead  of  value  Is  invalid.  (Tenn.) 
726. 

FMtax. 

The  right  to  sell  nontaxable  property  to 
enforce  payment  of  a  poll  tax  under  the 
Mississippi  Constitution,  declaring  that  such 
tax  is  a  lien  only  upon  taxable  property,  is 
denied,  and  the  provision  for  poll  taxes  is  said 
to  be  intended  more  as  a  clog  upon  the  fran- 
chise than  as  a  means  of  revenue.    (Miss.)  472. 

Munieipalitiei. 

Land  within  the  limits  of  a  town,  although 
never  divided  into  building  lots,  is  held  sub- 
ject to  municipal  taxation  when  near  railroad 
depots  and  shops,  with  convenient  access  to 
highways  and  onlvashort  distance  from  the 
bui^iness  portion  of  the  town,  so  that  it  enjovs 
police  protection  and  the  other  benefits  of  the 
town.    (Ey.)  198. 

A  local  option  law  providing  that  cities  may, 
if  they  choose,  hdopt  certain  charter  provisions, 
is  held  unconstitutional,  under  provisions  pro- 
hibiting special  laws  as  to  cities  and  requiring 
laws  as  to  them  to  be  uniform  throughout  the 
sUte.    (Minn.)  777. 

A  city  contract  for  a  water  supply  during 
the  term  of  twenty- one  years,  made  in  the  exer- 
cise of  discretionary  power  given  bv  the  legis- 
lature, is  held  valid  in  Kansas.  (&.  C.  App. 
8th  C.)  618. 

The  power  of  the  court  to  cancel  a  contract 
for  a  municipal  water  supply  because  of  the 
inadequacv  of  the  stipulated  source  of  supplv 
is  denied,  but  reformation  of  such  a  contract  is 
held  to  be  within  the  power  of  the  court  under 
the  Pennsylvania  statute.    (Pa.) 92. 

The  right  of  a  municipal  corporation  to  erect 
waterworks  of  its  own  is  held  subject  to  an 
implied  exception  where  it  has  contracted  with 
a  private  corporation  for  a  water  supply,  and 
in  such  case  if  it  wishes  to  own  a  water- 
works plant  it  is  held  necessary  for  it  to  pro- 
ceed as  the  statute  authorizes  it  to  do  to  acquire 
that  of  the  private  company.    (Pa.)  667. 

Counties. 

An  act  to  incorporate  a  county  is  held  void 
under  a  constitutional  provision  requring  a 
uniform  system  of  county  governments. 
(Nev.)  602. 

Power  to  make  county  bonds  payable  in 

Sold  coin  of  the  present  standard,  weight,  and 
nenesa,  is  held    not  to  be  included  in  the 
power  conferred    by  statute  to  issue  bonds 
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without  mentioning  the  kind  of  money  in 
which  they  shall  be  paid.    (Tenn.)  541. 

The  pronibition  of  county  ^  to  any  indi 
vidual,  association,  company,  or  corporation 
is  held  inapplicable  to  aid  given  to  the  state  or 
the  United  States  for  a  public  improvement 
(Wash.)  817. 

A  donation  of  county  funds  made  to  secure 
the  location  of  a  state  institution  for  the  feeble 
minded  within  the  county  is  upheld  against  the 
claim  that  it  was  not  for  a  public  purpose  and 
that  it  violated  the  rule  of  uniformity  as  io 
taxation.    (Wis.)  181. 

Tawnf/iip. 
A  township  is  held  to  be  a  municipal  corp> 
ration   within  the  meaning  of  a  atatute  au- 
thorizing the  refunding  of  indebtedoesa  by  the 
issue  of  bonds.    (Kan. )  674. 

Officers, 

The  next  election  of  the  people  prescribed 
by  the  California  Constitution  for  the  expira- 
tion of  commissions  mnted  by  the  governor 
to  fill  a  vacancv  is  held  to  mean  the  next  elec- 
tion provided  for  filling  the  particular  office 
vacant,  and  not  necessarily  the  next  succeed- 
ing general  election.    (Cal.)  41. 

A  statute  to  provide  a  bipartisan  police 
board  by  giving  each  member  of  a  common 
council  the  right  to  vote  for  but  tvro  of  four 
members,  and  limiting  the  choice  to  persons 
belonging  to  the  party  naving  the  highest  or  the 
next  highest  representation  in  the  oouncil,  is 
held  void.  A  majority  of  the  judges  agree 
that  a  minority  of  the  council  which  is  thus 
given  power  to  choose  half  the  commissioners 
is  not  a  city  authority,  within  a  constitutiooal 
provision  allowing  the  legislature  to  desienate 
the  authority  which  can  appoint  local  officers. 
(N.Y.)408. 

The  liability  of  a  supervisor  for  public 
money  lost  b;^  the  failure  of  a  bank  in  wbicb 
he  had  deposited  it  is  sustained  on  i^rounds  of 
public  policy,  although  he  acted  in  good  faitb 
and  without  negligence.    (N.  T.)  67S. 

GivU  service  rvles, 
A  statute  preferring  veterans  to  all  other  per 
sons  except  women  In  appointments  in  the 
civil  service  is  sustained,  although  it  gives 
them  some  advantage  over  other  penons 
(Mass.)  68. 

Votert  and  eUeHoM. 

Nominations  made  by  a  political  club  were 
refused  recognition  as  those  of  a  county  coo 
vention  when  the  participants  did  not  regard 
themselves  as  a  convention  and  had  not  been 
chosen  as  delegates  or  any  of  the  uaual  stepi 
been  taken  for  a  convention.    (Mont.)  816. 

In  another  similar  case  in  the  same  state  the 
attempt  of  twenty-one  persons  to  form  a  new 
party  and  then  at  the  same  time  successivelj 
bold  a  county  convention  and  a  state  conveo 
tion  without  any  previous  steps  taken  for  a 
convention  was  held  unavailing.  (MonU)  813. 

Nominations  of  presidential  electors,  made 
by  the  chairman  of  the  state  committee  Qf  t 
political  parly  with  100  associates  by  oerti/ 
icate,  are  hela  valid  under  the  Wyoming  slai 
ute  when  made  in  lieu  of  candidates  previonsly 
named  in  the  same  manner  who  had  declined, 
and  when  an  objection  is  raised  only  by  tbe 
committee  of  a  different  political  iMrty 
(Wyo.)  846. 
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The  attempt  of  a  Donresideot  candidate  for 
Vioe  PiresideDt  to  prevent  tbe  use  of  bis  name 
on  a  state  ticket  for  presideDtial  electors  nomi- 
nated at  a  certain  state  conyention  in  Kansas 
Is  held  ineffectual,  although  the  statute  pro- 
Tides  that  a  person  named  aa  a  candidate 
may  cause  "  hu  name  to  be  withdrawn  from 
nominaUon."  In  this  case  there  was  no  at- 
tempt to  decline  the  national  nomination,  or 
even  to  withdraw  as  a  candidate  within  the 
state.     (Ean.)146. 

A  statute  prescribinjr  a  property  qualifica- 
tion for  voters  at  city  elections  is  sustained,  in 
the  absence  of  any  constitutional  provision  to 
the  contraiy,  a)thou|?h  the  Constitution  pro- 
vides no  other  qualification  for  an^  male  citi- 
xen  of  foil  ace  than  that  of  lesideBce.  (Md.) 
55. 

The  addition  of  the  party  name  after  a  can- 
didate's name  written  on  a  ballot  in  the  same 
way  that  such  designations  follow  the  printed 
names  of  candidates  is  held  not  to  destroy  tbe 
legality  of  the  ballot  when  it  was  clearly  not 
intended  as  a  distinfruishing  mark.    (Cal.)  46. 

Tbe  power  of  the  legislature  to  prevent  the 
appearance  of  the  name  of  aoy  candidate  for 
an  oflSce  more  than  once  upon  an  oflScial  bal- 
lot ia  sustained  against  the  claim  that  it  in- 
fringed the  rights  of  electors.    (Ohio)  498. 

The  two  thirds  of  the  voters  yotinflr  at  an 
election  whose  aaseot  is  necessary  to  authorize 
municipal  indebtedness  is  held  to  mean  two 
thirds  of  all  the  votes  cast  for  any  purpose  at 
the  election.    (Ky.)  256. 

Tbe  right  to  examine  the  records  of  the 
electoral  board  is  held  to  be  limited  to  so  much 
of  the  records  as  relates  to  the  appointment 
and  removal  of  judges  and  commissioners  of 
election  and  registers  or  the  ordering  of  a  new 
registration,    (va.)  144. 

Courts. 

Two  of  the  three  members  of  the  Tennessee 
court  of  chancery  appeals,  in  the  absence  of 
tbe  other,  are  held  to  have  authority  to  con- 
sider and  decide  cases,  although  there  is  no 
provision  of  law  on  the  subject.  The  case 
seems  to  be  without  direct  precedent  (Tenn.) 
538. 

A  conflict  between  the  rules  of  an  appel- 
late and  a  lower  court  is  considered  in  a  case 
which  holds  that  a  judgment  rendered  against 
a  party  in  the  absence  of  his  counsel  in  ac- 
cordance with  a  rule  of  the  court,  but  when 
the  court  knows  that  tbe  counsel  is  engaged 
in  the  supreme  court  in  obedience  to  tbe  rule 
of  the  latter  court,  is  held  invalid.    (Pa.)  593. 

A.n  action  for  personal  injuries  the  parties 
to  which  reside  and  Uie  cause  of  which  arose 
in  another  state  is  sustained  under  the  Federal 
Constitution  guaranteeing  equal  privileges  and 
immunities  to  the  citizens  of  the  several 
states.    (Wis.)  503. 

InUntaU  commerce, 
Overroling  the  prior  decision  in  the  same 
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state,  it  is  held  that  state  laws  prohibiting  the 
running  of  railway  trains  on  Sunday,  if  en- 
acted in  good  faith  in  the  exercise  of  the  police 
power  and  without  discrimination  against 
interstate  or  foreign  commerce,  do  not  violate 
the  Federal  Constitution.    (Ya. )  105. 

Public  highways  and  grounds. 

A  grant  to  a  subway  company  of  the  right 
to  lay  a  subway  for  electric  wires  under 
streets  is  held  to  be  invalid  because  made  for 
private  business,  where  no  obligation  is 
shown  as  to  who  should  be  permitted  to.use  it. 
(Mo.)  869. 

Tbe  right  of  a  city  to  permit  a  permanent 
freight  house  to  be  built  by  a  railroad  com- 
pany on  a  public  levee  is  denied  because  pub- 
lic grounds  are  held  in  trust  for  the  public. 
(Minn.)  184. 

The  vacation  of  a  part  of  a  street  at  some 
distance  from  one's  property  is  held,  review- 
ing the  authorities,  not  to  give  him  any  right 
of  action,  as  the  injury  is  common  to  ihe 
public,  where  ample  means  of  access  remain. 
(Ind.)  769. 

Equitable  estoppel  is  sustained  against  a 
claim  to  a  public  park  by  virtue  of  a  dedica- 
tion on  a  recorded  plat  where  the  original 
owner  has  always  continued  in  possession 
without  claim  by  tbe  public  except  as  it  may 
be  implied  from  failure  to  tax  it  for  some 
jrears,  after  which  he  makes  a  new  platdescrib- 
mg  tbe  land  as  his  own,  makes  expenditures 
upon  it,  builds  a  sidewalk  under  onler  of  the 
common  council,  and  his  second  plat  is  ex- 
presslv  adopted  in  an  act  incorporating  the 
city.  "(Wis.)  733. 

Milk  test. 
The  tuberculin  test  of  cows  from  which 
milk  is  supplied  to  a  city  is  held  to  be  within 
the  power  of  municipal  authorities  to  provide 
by  ordinance.    (Minn.)  318. 

Qarba^e. 
An  ordinance  prohibiting  the  transportation 
of  garbage  without  a  license  is  sustained  as  an 
exercise  of  the  police  power,  but  held  inappli- 
cable to  such  rejected  food  as  may  be  utilized 
for  other  purposes  so  long  as  they  do  not  con- 
stitute a  naisanoe.    (Conn.)  279. 

Schools, 
A  reservation  of  the  right  to  dismiss  a  school 
teacher,  stamped  across  his  contract  of  em- 
ployment, is  held  ineffectual  to  give  the  di- 
rectors power  to  dismiss  him  arbitrarily,  where 
the  statute  gives  power  to  dismiss  for  incom- 
petence, improper  conduct,  or  inattention. 
(Tenn.)  548. 

State  university. 
The  power  of  the  legislature  to  designate 
where  a  department  of  the  state  university 
shall  be  located  is  denied  under  a  constitutional 
provision  giving  the  general  supervision  of  the 
university  to  a  board  of  regents.    (Mich.)  150. 


n.   COKTBAOTUAL  AND    COMBfEROIAL    ReLATIOHB. 


The  performance  of  one's  own  contract 
which  he  has  hesiitated  or  refused  to  perform 
is  held  a  sufficient  consideration  for  a  promise 
to  him  by  a  third  person  who  will  be  benefited 
kyy  the  performance.    (Mass.)  38. 
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An  agreement  by  the  father  of  a  bastard 
child  to  convey  property  to  the  mother  in  con- 
sideration of  her  release  of  her  right  to  compel 
him  to  assist  in  maintaining  the  child  is  sus- 
tained against  the  contention  that  tbe  promise 
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A  contract  not  to  eneage  in  the  same  bnsi- 
ness  in  tlie  locality,  made  by  one  who  sells  his 
business,  is  held  to  be  broken  by  his  taking 
stock  in  or  helping  to  organize  or  manage  a 
corporation  to  carry  on  such  business.  (N.  C.) 
389. 

The  generic  term  "money^  is  held  to  cover 
everything  that  by  common  consent  represents 
property  and  passes  as  money  in  current  busi- 
ness transactions;  therefore  the  payment  of  a 
debt  or  judgment  during  the  late  civil  war  in 
confederate  money,  if  accepted,  is  regarded  as 
full  settlement.  The  authority  of  an  agent  to 
receive  it  in  such  a  case  is  upheld  if  It  was 
then  generally  received  in  business  transactions 
as  the  current  money  of  the  country.  (Fla.) 
288. 

BiU»  and  notn. 

The  fact  that  the  president  of  a  corporation 
who  pledges  its  negotiable  note  for  his  own 
debt  was  the  officer  who  signed  it  is  not  held 
to  prevent  the  taker  from  being  a  bona  fide 
holder,  if  the  note  was  payable  to  a  third  per- 
son who  had  indorsed  it    (N.  Y.)  69. 

The  indorsement  of  a  firm  name  on  his  own 
note  to  the  firm,  made  by  one  partner  who 
discounts  it  for  his  own  beneUt,  is  held  to  give 
notice  of  any  lack  of  authority  to  make  the  in- 
dorsement.   (Pa.)  728. 

Bond$. 

The  bond  of  the  cashier  of  a  national  bank 
"for  and  during  all  the  time  he  shall  hold  the 
said  office"  is  held  to  cover  defaults  in  years 
subsequent  to  that  in  which  it  is  given,  al- 
though the  by-laws  of  the  bank  provided  for 
his  election  annually  and  he  was  in  fact  ap- 
pointed by  resolution  every  year.  (C  C.  App. 
8ih  0.)  477. 

The  rule  that  a  surety's  responsibility  Is  to 
be  strictly  interpreted  is  applied  by  a  decision 
that  sureties  on  a  bond  for  a  firm  as  agents  are 
not  responsible  for  misappropriation  by  one 
member  after  the  dissolution  of  the  firm  and 
the  retirement  of  the  other  party  from  the 
agency,  even  if  the  pledgee  knew  nothing  of 
such  dissolution.    (K.  D.)  861. 

Bank9, 

The  credit  of  checks  and  drafts  by  a  bank  to 
a  correspondent  after  the  latter  has  failed  but 
before  the  other  knows  of  that  fact  is  held  in- 
effectual to  prejudice  the  rights  of  a  depositor 
of  such  paper,  when  it  was  received  fraud  u* 
lently  bv  the  insolvent  bank.  But  such  credit 
before  the  aclual  failure  of  the  bank  was  held 
to  bar  the  depositor's  right  to  reclaim  the  paper 
or  its  proceeds.    (Tenn.)  532. 

A  credit  by  one  bank  to  another  of  a  draft 
made  on  the  same  day  that  the  latter  bank 
failed  was  presumed,  in  favor  of  the  general 
creditors  seeking  a  pro  rata  distribution  of  the 
assets  of  the  insolvent  bank  and  against  the 
original  depositor  of  the  draft  therein  which 
was  fraudulently  received  by  the  insolvent 
bank,  to  have  been  made  before,  and  not  after, 
the  failure.    (Tenn.)  536. 

Insurance, 

Gasolene   constituting  a  part  of  the  usual 

stock  kept  iu  a  country  store  is  held  properly 

kept  on  insured  premises  notwithstanding  a 

printed    condition    prohibiting  it,   where  the 
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the  insured  properv 
specifies  such  stock  as  is  usually  kept  in  such 
stores.    (Cal.)  857. 

A  new  question  as  to  the  ri^ht  of  the  bene^ 
flciary  of  a  certificate  on  the  life  of  an  insane 
person  to  notice  of  his  failure  to  pay  assess- 
ments is  decided  in  favor  of  such  right  after 
notice  of  the  condition  of  the  insured  and  a 
request  for  such  notice.    (Pa.)  436. 

A  policy  of  insurance  issued  by  a  foreifrn 
company  m  another  state  is  held  to  be  witbio 
the  scope  of  the  New  York  statute  givios^  % 
married  woman  the  right  to  assign  a  policy  of 
insurance  on  her  husl^nd's  life,  niib  his  writ 
ten  consent,  when  it  is  issued  for  her  benetii 
(N.  Y.)  175. 

The  intentional  killing  of  an  Insured  person 
by  a  third  person  without  the  former's  conoi?- 
ance  or  foreknowledge  is  held  to  be  an  acci- 
dent within  the  meaning  of  ao  iosuraooe 
policy,  and  the  omission  of  the  word  ''death" 
from  a  clause  excludins  liability  for  InteDtiooal 
injuries  inflicted  by  any  other  person,  when  it 
Is  used  in  other  excepting  clauses  immediately 
contiguous,  is  held  to  leave  the  inaurer  liable 
in  case  of  the  murder  of  the  insured.  (Fa.) 
801. 

A  dedsloh  respecting  perpetual  insurance 
holds  that  a  provision  makinff  the  company 
liable  forever  to  the  assured,  his  heirs,  and  as- 
signs, and  that  any  assignment  of  the  policy 
shall  be  brought  to  the  office  of  the  company 
to  be  entered  and  allowed,  does  not  give  tbe 
company  any  right  to  refuse  to  enter  and  al- 
low an  assignment  solely  because  It  baa  decided 
not  to  consent  to  the  transfer  of  old  policies. 
(Pa.)  159. 

An  Insurer  against  loss  by  reason  of  lia- 
bility for  rent  under  a  lease  while  the  building 
Is  untenantable  because  of  fire  Is  held  not  to  be 
relieved  by  the  tenant's  receiving  from  bis 
landlord  a  part  of  the  proceeds  of  the  land- 
lord's Insurance,  at  least  when  the  combined 
amounts  will  not  wholly  reimburse  the  tenant. 
(Pa.)  600. 

LeoM, 

The  washing  away,  by  unprecedented  fsv- 
ages  of  a  river,  of  land  leased  for  a  landing,  so 
that  only  a  mere  fragment  of  the  lot,  unavailsr 
ble  for  such  use,  was  left,  is  held  to  extinguish 
the  obligation  to  pay  rent.  (C.  C.  App.  6ih  (X) 
550. 

The  lease  of  the  roof  and  outside  of  a  party 
wall  on  a  building  for  the  purpose  of  advertis- 
ing by  means  of  astereoptloon  la  construed  in  s 
case  which  holds  that  there  is  no  evibtioD  b? 
reason  of  the  fact  that  the  value  of  the  wtU 
for  advertising  purposes  is  destroyed  by  the 
fact  that  the  roof  of  the  adjoining  building  is 
leased  to  another  person  and  a  screen  erected 
thereon  for  advertising  purposes.    (Pa.)  575. 

CarrierB. 

The  relation  of  a  steamboat  companv  to  s 
passenger  occupying  a  stateroom  Is  held  to  be 
that  of  an  innkeeper,  and  the  carrier  is  held 
liable  as  an  Insurer  for  money  stolen  from  tbe 
passenger^s  clothing  during  the  night  while  bb 
stateroom  door  was  lock^  and  bis  windowi 
fastened.    (N.  Y.)  682. 

A  constitutional  provision  that  common  car- 
riers shall  not  contract  for  relief  from  their 
common-law  liability  is  held  to  preclude  s 
stipulation  limiting  the  value  of  animals  car- 
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lied  aud  requiring  notice  of  injury  before  tbey 
are  unloadea  or  mixed  with  others,  in  order  to 
recover  damages.    (Ky.)685. 

The  contract  of  a  hag&rage  transfer  company 
to  transport  baggage  from  a  residence  to  a 
railroad  depot  is  held  to  be  fully  performed,  so 
that  xhe  liability  terminates,  when  the  baggage 
is  delivered  to  the  agent  of  the  railroad  com- 
pany at  the  depot.    (Ala.)  137. 

TeUfframa, 

Overruling  an  early  decision  in  that  state,  a 
Missouri  case  now  holds  that  a  stipulation 
against  liability  for  mistakes  in  unrepeated 
telegrams  is  not  valid  so  far  as  it  applies  to 
cases  of  negligence.    (Mo.)  492. 

A  rule  of  a  telegraph  company  not  to  deliver 
messages  outsioc  of  a  i  mile  limit  is  held 
ineffectual  to  excuse  the  company  for  delay  in 
delivering  a  message  when  the  rule  was  not 
known  to  the  sender  or  mentioned  by  the 


agent  receiving  the  message  about  dark,  who 
said  it  could  be  delivered  that  night  (Tenn.) 
481. 

Notice  by  letter. 
Notice  by  registered  letter,  when  antborized, 
is  held  complete  by  due  registration,  but  not 
until  the  letter  is  numbered  as  required  by 
postal  regulations,  although  the  postmaster 
may  have  received  it  properly  addressed  and 
stamped  and  given  a  receipt  therefor.  (Iowa) 
46a. 

Law  of  place. 

A  contract  to  pay  money  to  a  loan  associa- 
tion situated  in  another  state  at  its  place  of 
business  is  held  to  be  governed  by  the  laws  of 
that  8tate,  although  it  has  an  aeency  at  the 
place  where  the  borrower  resides,  through 
which  the  contract  whs  made.     (Pa.)  695. 

See  also  ir\fra,  YII.,  as  to  place  of  remedy. 
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Authority  to  lease  a  railroad,  ^iven  by  the 
statutes  of  another  state,  is  held  ineffectual  to 
sustain  the  lease  of  a  railroad  contrary  to  the 
policy  of  the  state  in  which  the  road  is  situated. 
(Pa.)  577. 

The  foreclosure  of  a  railroad  mortgage,  insti- 
tuted in  behalf  of  another  company  which  had 
obtained  a  majority  of  the  stock  of  the  com- 
pany and  also  of  the  mortgage  bonds,  was 
defeated  by  showing  that  the  corporation  buy- 
ing the  stock  bad  obtained  control  of  its  affairs 
and  rejected  business  which  would  have  pro- 
duced income,  and  diverted  the  income  received 
to  other  purposes  than  the  payment  of  interest 
on  the  mortgage,  thereby  causing  a  default. 
(N.  Y.)  78. 

Liability  of  a  stockholder  under  statutes 
which  make  it  contractual  and  not  penal  is 
held  to  be  a  part  of  the  assets  which  go  to  a 
receiver  of  a  corporation.    (Pa.)  787. 

The  right  to  credit  pa:^ments  of  dues  in  a 
bailding  and  loan  associauon,  made  bv  a  stock- 
holder upon  a  loan  which  is  tainted  with  usury, 
is  denied  on  the  ground  that  this  would  release 
such  a  shareholder  from  his  portion  of  the 
losses.    (Tenn.)  201. 

The  Judgment  of  a  sister  state  as  to  the 
assets,  debts,  and  amount  of  assessments  neces- 
sary in  winding  up  a  mutual  insurance  com- 
pany is  held  to  be  conclusive  on  a  stockholder 
in  another  state  as  to  such  assessments.  (Mich.) 
694,  701. 
But  an  assessment  on  premium  notes,  made 


by  a  receiver  of  a  mutual  insurance  company 
under  a  decree  of  the  court,  is  held  not  to 
be  an  a  I  judication  binding  on  the  courts  of 
another  state  as  against  the  maker  of  such  a 
note,  who  was  not  a  party  to  the  proceedings 
and  who  before  the  bankruptcy  of  the  com- 
pany had  surrendered  his  policy  and  received 
back  his  note.    (Iowa)  704. 

I^rtnen?np. 
The  goodwill  of  a  partnership  business  is 
held  to  belong  to  the  surviving  partners  when, 
under  the  contract  of  partnership,  the  latter 
purchased  the  interest  of  the  deceased  at  its 
inventoried  and  appraised  value  with  the  right 
to  continue  the  business.    (Cal.)  206. 

ReUgiovi  eodety,. 
An  attempt  by  the  majority  of  the  members 
of  an  independent  congregation  of  the  *'  Dis- 
ciples of  Christ"  who  had  been  wrongfully 
dropped  from  the  rolls  to  hold  a  meeting  under 
direction  of  a  tribunal  of  the  elders  of  sister 
congregations  and  choose  new  officers  is  held 
ineffectual.    (Pa.)  169. 

Club. 
The  distribntion  of  intoxicating  liquors  by 
an  incorporated  club  to  its  members  is  held  not 
to  constitute  a  sale  within  the  meaning  of  a 
license  law  when  it  is  done  without  profit  but 
on  payment  by  each  member  for  what  be 
receives  as  be  pays  for  other  food  and  drink 
obtained  there.    (Pa.)  94. 


IV.   DouBsnc  RSLATIONa 


flee  also  ir^fl'a,  IX. 

A  child  by  adoption  is  held  to  be  "lawful 
issue"  of  the  adopted  pareut  within  the  mean- 
ini;  of  a  will  making  a  gift  to  the  latter  with 
remainder  to  lawful  issue,  where  the  statute 
makes  the  adopted  child  a  child  for  all  pur- 
poses except  to  take  property  expressly  limited 
to  heirs  of  the  body.    (R  I.)  50(5. 

Exceptions  to  the  rule  that  a  marriage  valid 
in  one  place  must  be  valid  everywhere  are  con- 
sideied  in  a  case  which  holds  that  the  general 
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rule  applies  when  mere  matters  of  form  or 
ceremony  are  in  question.    (Md.)  778. 

The  effect  of  intoxication  to  defeat  a  mar- 
riage is  considered  in  a  case  which  holds  that 
the  degree  of  intoxication  must  be  such  as  to 
render  the  person  non  eompoi  mentis  wd  devoid 
of  reason.    (Fla.)  87. 

Habitual  intemperance  which  will  authorize 
divorce  Is  held  not  to  be  shown  by  the  fact  of 
intoxication  about  once  in  three  weeks  to  sudi 
an  extent  that  the  person  did  not  go  as  usual  to 
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work  on  tbc  next  moralDg,  and  that  this  had  I  to  make  a  contract  by  bis  wife  for  his  sapport 


continued  for  about  two  years,  if  it  had  not 
caused  any  loss  of  his  position  nor  produced 
want  or  suffering  in  his  family.    (Conn.)  449. 

A  divorce  obtained  in  a  suit  brougrbt  by  the 
guardian  of  an  insane  man  is  held  absolutely 
▼Old,  although  the  wife  is  held  estopped  by 
her  acquiescence  therein  and  subsequent  con- 
tract or  marrii^e,  from  claiming  the  rights  of 
a  widow  in  the  husband's  estate.    (Iowa)  161. 

The  right  of  a  husband  to  claim  alimony 
from  his  wife's  separate  estste  on  divorce  h 
denied  in  the  absence  of  a  statutory  provision 
therefor,  and  a  provision  allowing  the  wife  to 
sue  in  her  own  name  "as  well  as  the  husband" 
in  a  bill  for  divorce,  alimony,  and  mainte- 
nance, is  considered  to  be  merely  in  respect  to 
her  right  of  action  and  not  an  enlargement  of 
his  right.    (Neb.)  110. 

The  insanity  of  a  husband  Is  held  insufficient 


in  a  hospital  valid  when  it  is  not  executed  in 
the  statutorv  mode.    (Ala.)  228. 

A  renewal  by  a  married  woman  of  an  acooa 
modation  indorsement  made  before  marriage  k 
held  valid  under  a  statute  which  excepts  sn 
accommodation  indorsement  from  theoonttaOi 
which  she  is  allowed  to  make.    (Pa.)  M7. 

The  sale  of  laudanum  to  a  married  wooaa 
after  repeated  protests  of  her  husband  and 
knowing  that  It  is  destroying  her  mind  and 
body  is  held  to  give  a  cause  of  action,  althoi^ 
there  is  no  direct  precedent  for  it,  to  (he  hus- 
band.   (N.  0  808. 

A  husband's  right  of  action  for  loss  of  bit 
wife's  society  is  held  to  be  defeated  where  the 
injury  res  ilts  in  her  death  and  recovery  ibere- 
for  has  bpen  had  for  the  benefit  of  ber  esuie. 
(Ky.)  78tt. 


y.  Personal  Gapacitt. 


The  right  of  an  incompetent  person  who 
executed  a  deed  of  trust  for  the  preservation 
of  his  property  to  revoke  it  is  denied  except  on 
condition  that  the  court  approves  the  revoca- 
tion.   (Pa.)  707. 

The  fact  that  an  accommodation  indorser  of 


a  note  became  mentally  incompetent  to  do 
business  before  signing  a  renewal  note,  which 
was  taken  in  good  faith  and  the  old  notetber^ 
upon  discharged,  is  held  insufficient  to  release 
his  estate  from  liability  thereon.  (Ttenn.)  274. 
See  also  infra.  VIL,  QifL 


VI.  TOBTS;  NsGLieBNOB;  iNJURIBai 


F)raud. 
Fraud  in  inducing  a  man  to  marry  a  woman 
who  is  pregnant  by  another,  bv  falsely  repre- 
senting that  she  is  virtuous,  is  neld  to  give  the 
husband  a  right  of  action  for  damages  notwith- 
standing the  fact  that  no  precedent  for  the  ac- 
tion could  be  found.    (N.  T.)  166. 

F)rig7it. 
Recovery    for   ml<(carriage   resulting  from 
fright  caused  by  negligence  is  held  not  to  be 
allowable  as  the  miscarriage  is  not  the  proxi- 
mate result  of  the  negligence.    (N.  Y.)  781. 

Food. 

For  furnishing  unwholesome  food  at  a  res- 
taurant, by  which  a  person  is  injured,  it  is 
held  that  the  proprietor  is  liable  only  if  it  was 
done  through  carelessness  or  negligence,  and 
the  mere  fact  that  a  person  is  injured  in  that 
way  does  not  make  a  prima  facie  case.  (111.) 
464. 

'Flooding  land. 

The  grant  of  a  right  to  flood  a  part  of  a 
farm  by  the  erection  of  a  dam  is  held  to  pre- 
clude the  maintenance  of  an  action  for  injuries 
cau.^ed  by  the  dam  to  the  remaining  portion  of 
the  land.    (S.  C.)  222. 

A  recovery  of  damages  for  flooding  lands  by 
a  dam  is  held  to  be  obtainable  under  the  emi- 
nent domain  law  and  not  by  suit  for  nuisance, 
where  the  dam  is  built  under  a  statute  giving 
power  to  raise  water  of  a  river  for  the  benefit 
of  a  public  canal,  and  providing  that  the  tioard 
shall  have  a  right  to  acquire  a  right  of  way  in 
the  manner  provided  by  law.    (8.  C.)  215. 

Electric  wirei. 
The  utmost  care,  and  not  merely  very  great 
care,  to  have   perfect  insulation  of   electric 
wires  which  are  dangerous  is  held  necessary  at 
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places  wheie  persons  may  lawfully  go  for 
work,  business,  or  pleasure,  although  very 
great  care  may  be  sufficient  at  other  placca 
(Ky.)812. 

Uwntfe  premi$e8. 

Although  the  owner  of  a  building  is  not  so 
insurer  against  accident  from  its  condition,  be 
is  bound  to  keep  it  in  such  condition  that  it 
will  not  injure  any  person  rightfully  is, 
around,  or  passing  it,  so  far  as  he  can  do  so  bj 
the  exercise  of  ordinary  careL    (Minn.)  657. 

The  liability  of  a  landlord  to  bis  tenant  for 
the  unsafe  condition  of  the  premises,  which 
was  known  to  or  ought  to  have  been  known  to 
the  former,  but  not  to  the  latter,  is  susisioed, 
although  the  tenant  examined  the  premises  and 
did  not  discover  the  defecu.    (Tenn.)  82^. 

Likewise  a  boarder  with  a  tenant  is  held  en- 
titled to  recover  damages  from  the  landtord 
under  the  same  conditions.    (Tenn.)  615. 

But  the  lessor  of  a  building  is  held,  in 
Louisiana,  to  be  exempt  from  any  liabihCy  to 
a  guest  of  the  lessee  for  injuries  sustained  bj 
the  fall  of  a  gallery.    (La.)  609. 

Bsrploiumi, 

For  the  explosion  of  a  sewer  caused  by  the 
formation  of  gases  from  oil  that  had  beeo 
turned  into  the  sewer  during  a  conflagration, 
and  which  could  not  escape  because  the  outlet 
was  obstructed,  and  was  there  left  for  four 
days,  a  city  was  held  liable.    (Mo.)  118. 

Failure  to  give  warning  of  an  intended  blast 
in  an  excavation  where  such  work  has  bees 
going  on  for  several  weeks  is  held  not  to  create 
a  liability  for  injury  to  a  blacksmith  several 
hundred  feet  distant  by  the  starting  of  a  hone 
which  he  was  shoeing  when  the  blast  went  off. 
(Mich.)  182. 


RiESUMJB  OF 
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Tbe  ezplodon  of  (he  boiler  of  a  railroad  lo- 
comotive which  was  kDOWo  to  be  defective  is 
held  to  make  the  railroad  company  liable  to  a 
Knon  near  the  railroad  who  was  ■truck  \,,  a 
frafrment  of  the  boiler;  and  the  court  deniea 
that  auy  time  for  repaira  could  be  claimed  by 
the  company  after  such  notice,  but  that  it  was 
bound  to  discontinue  the  use  of  the  locomotive, 
aod.)  99a. 

Injury  by  can. 

The  fright  of  a  mule,  caused  by  the  noise  of 
an  electric  car,  is  held  not  to  make  the  street 
railway  company  liable  for  the  resulling  dam- 
ages, where  it  was  only  the  usual  and  neoea- 
laiT  noise  of  the  car.    (N.  C.)  481. 

The  killing  of  a  bicycle  rider  by  an  electric 
street  car  is  held  to  result  from  the  nefsHgenoe 
of  the  rider,  and  the  motorman  is  held  Justified 
in  assumiog  up  to  the  last  moment  that  the 
rider  would  get  out  of  the  way.    (Cal.)  861. 

A  railroad  company  permitting  children  to 
bring  dinners  to  their  fathers  employed  in  a 
yard  is  held  not  to  be  liable  for  injury  to  a 
•even-year-old  boy  while  on  such  an  errand 
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when  he  ran  under  a  standing  freifrht  car  to 
get  a  ball  on  request  of  one  of  several  em- 
ployeea  playing  with  it,  when  it  was  not  neces- 
sary for  him  to  go  upon  that  track  or  under  au6h 
cars.    (Ga.)  409. 

Injury  to  pauenger  or  per9on  #ii  sor. 

To  go  from  a  car  in  which  there  is  plenty  of 
standing  room  to  the  lower  step  of  a  car  plat- 
form in  order  to  vomit  is  held  such  negligenoa 
on  tbe  part  of  a  boy  about  fifteen  years  of  age 
as  to  prevent  recovery  for  hia  injuries  when 
thrown  off  by  a  Jerk  of  the  train.    (Ind.)  141. 

A  passenger  thrown  from  a  car  platform 
while  attempting  to  pass  from  one  car  to  an- 
other while  the  train  is  in  motion  is  held  not 
to  have  been  negligent  as  matter  of  law,  and 
no  presumption  of  negligence  arisea  from  tbe 
circumstances.    (D.  C.)  720. 

Failure  to  stop  a  train  on  a  sharp  up-grade 
to  remove  from  it  a  boy  who  catches  on  in 
violation  of  statute  and  of  the  engineer's  or- 
ders, is  held  not  to  show  wilful  or  wanton  neg- 
lect of  duty.    (Ind.)  767. 


yiL  Propbrtt  RiGHm 


The  right  to  transfer  one's  property  in  pay- 
ment of  a  Jebt  while  be  is  solvent  is  held  to  be 
protected  by  the  Constitution,  and  a  statute 
making  void  any  conveyance  which  would 
have  tbe  effect  of  preferring  a  creditor  with- 
out limiting  it  to  cases  of  insolvency  is  held 
void.    (Tenn.)  445. 

Covenant  running  with  lajui. 
A  covenant  that  a  house  sball  be  forever  re- 
stricted from  having  any  building  attached  to 
the  messuage  of  more  than  a  certain  height  is 
held  to  run  with  tbe  land  and  to  apply  to  the 
premises,  and  not  merely  to  the  building  then 
existing.    (Pk.)  227. 

(Jropi;  fenem. 
An  elaborate  discussion  of  the  nature  of 
growing  crops  is  made  in  a  caae  which  holds 
that  they  aa  well  as  fences  are  realty  for  the 
purpose  of  Jurisdiction  of  an  action  for  dam- 
ages to  them.    (Oa. )  209. 

(Hlandga», 
A  provision  in  an  oil  and  gas  lease  that  in 
case  of  default  it  shall  be  "null  and  void"  and 
not  binding  on  either  party  is  held  to  create  a 
forfeiture  for  the  benefit  of  the  lessor  only  and 
at  his  opUon.    (Ohio)  62. 

Trademark, 
A  trademark  in  the  letters  "P.  C.  W."  gen- 
erally arranffed  as  script  printed  In  a  hori- 
zontal line  upon  a  background  of  any  suitable 
color,  and  which  is  described  in  the  register  as 
consisting  in  its  essential  features  of  the  let- 
ters, is  held  not  to  be  infringed  by  tbe  letters 
"W.  H.  W."  in  script,  in  white,  in  a  hori- 
contal  line  upon  a  red  background.    (Pa.)  172. 

Fraud  on  wf^s  rights. 
Tbe  attempt  of  a  man  just  before  death  to 
strip  himself  of  all  his  property  in  order  to  de- 
feat his  wife's  rights  therein,  by  delivering 
deeds  long  before  secretly  prepared  and  giving 
a  check  for  bis  money,  is  held  to  constitute 
fraud  as  against  her.     (Colo.)  49. 
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Gift. 


A  peculiar  illustration  of  the  protectioii  of  a 
donee  is  afforded  where  one  placed  in  posses- 
sion of  land  in  anticipation  of  a  devise  is  held 
entitled  to  retain  it  as  against  a  guardian  of  the 
owner  after  the  latter  became  a  lunatic 
(N.  J.)  297. 

Liene;  mortgagee. 

An  implied  equitable  lien  in  favor  of  the 
grantor  of  real  estate  for  the  unpaid  purchase 
money  after  delivering  an  absolute  deed  and 
placing  the  srantee  in  possession  is  denied, 
after  a  considerable  review  of  the  authorities. 
(Or.)  690. 

The  lien  of  a  mutual  insurance  company 
upon  insured  propertv  of  members  for  their 
shares  of  the  losses  ana  expenses  is  given  prece- 
dence of  the  membera'  homestead  righta. 
(8.  C.)  806. 

The  contract  price  for  building  a  railroad 
which  was  payable  in  bonds  and  stock  is  held 
for  the  purpose  of  determining  tbe  limit  for 
which  the  aggregate  of  subcontractors'  liens 
can  be  allowed  to  be  tbe  market  value  of  such 
securities  at  the  time  when  they  were  actually 
delivered  under  the  contract,  and  paymenta  to 
a  subcontractor  are  held  applicable  first  to 
that  part  of  his  claim  which  is  not  secured  by 
his  lien.    (C.  C.  App.  6th  C.)  625. 

The  fact  that  a  person  signs  a  supersedeas 
bond  as  surety  ot  a  railroad  company  and 
thereby  prevents  a  levy,  when  there  is  a  mort- 
gage on  the  property  but  no  default  made  upon 
it  and  the  company  is  apparently  solvent,  is 
held  to  give  him  no  preference  to  the  mort- 
jragees  on  the  subsequent  insolvency  of  the  com- 
pany and  his  enforced  payment  of  the  judg- 
ment.   (C.  C.  App.  6th  C.)  803. 

A  chattel  mortgage  obtained  before  an  as- 
signment for  creditors  is  held  valid  if  the  mort- 
gagee did  not  know  of  the  mortgagor's  con- 
templsted  assignment,  however  short  a  time 
mav  have  elapsed  t)efore  the  assignment.  (C. 
C.  App.  8th  C.)  620. 
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Rkemit  of  Dbcuionb. 
(Oiyiz.  BBMaDun;  Buubb  akj>  Pbingiflbb.) 


WdU. 
The  common-law  rule  that  marriage  without 
hArth  of  issue  is  not  sufficient  to  reToke  a  will 


is  held  still  io  force,  although  the  wife  is  bf 
statute  given  the  right  to  inherit  from  thebi» 
band.    (Minn.)  884. 


YIU.  OnriL  Rbmedzbs;   Rules  and  Pbinoiflbo. 


Survival  of  action. 
The  suryival  of  the  right  to  recover  for  pain 
And  expense  caused  by  personal  iniuries  which 
subsequently  resulted' in  death  is  denied  under 
the  Rhode  Island  statutes  which  give  a  right 
of  action  for  death,  as  the  court  holds  that  the 
general  provision  for  survival  of  actions  for 
personal  injuries  must  be  limited  to  those 
which  do  not  cause  death.    (R  I.)  797. 

J^lace.wJiere  remedy  may  be  enforced, 
A  provision  of  the  Mississippi  CoDsiitutlon 
precluding  thedefenseof  an  employee's  knowl- 
edge of  defects  in  appliances  by  which  he  was 
injured  is  held  self-ezecuting«  and  is  enforced 
by  a  Federal  court  in  Tennessee,  when  the  in- 

Jury  was  received  in  Mississippi.    (0.  0.  App. 
th  C.)  898. 

Jurisdiction  to  enforce  in  another  state  the 
liability  of  stockholders  in  a  Kansas  corpora- 
tion is  sustained  in  a  Federal  case.  (C.  C. 
App.  7th  C.)  743. 

But  the  statutory  liability  of  a  stockholder 
in  an  insolvent  Kansas  bank  is  held  by  the 
New  York  court  to  be  one  which  comity  does 
not  require  the  New  York  courts  to  enforce. 
(N.  Y.)  757. 

The  same  in  substance  is  decided  in  niinois, 
reversing  a  prior  decision  on  rehearing,  al- 
though in  the  latter  state  special  stress  is  laid 
on  the  fact  that  the  remedy  provided  by  the 
Kansas  statutes  is  a  special  one.    (111.)  7£n). 

So,  the  liability  of  a  stockholder  for  unpaid 
subscriptions  under  the  Illinois  statutes  is  held 
not  to  be  a  general  contract  liability  which  can 
be  enforced  by  the  courts  of  another  state,  but 
to  be  limited  by  the  remedy  provided  in  the 
statute  which  corresponds  to  garnishment. 
(Cal.)  747. 

Limitations, 

A  statute  excluding  nonresidents  who  have 
become  such  after  a  cause  of  action  has  arisen 
in  the  state  from  the  benefit  of  a  statute  of 
limitations  It  upheld  as  constitutional.  (Pa.) 
440. 

Ir^unclion. 

An  in  Junction,  to  restrain  4he  prosecution  of 
actions  for  instalments  on  a  contract  which  has 
been  commenced  by  an  assignee  in  another 
state  is  upheld,  when  it  was  done  to  avoid  a 
statute  of  the  state  in  which  the  contract  was 
to  be  performed  and  in  which  all  the  parties 
resided.    (Ind.)  868. 

Heplfivin. 
A  licensee  having  the  right  to  cut  and  re- 
move timber  for  which  he  has  paid  is  held  en- 
titled to  maintain  replevin  against  a  trespasser 
who  has  cut  the  timber,  but  is  required  to  re- 
imburse the  latter  for  the  enhancement  in 
value  of  the  property  by  manufacturing  it  into 
lumber  in  order  to  recover  the  lumber  or  its 
value.    (Wis.)  821. 
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Attachment. 
A  false  written  statement  as  to  one's  Ansa- 
cial  ability  in  order  to  obtain  credit  is  held  not 
to  constitute  any  basis  for  an  attachment  io 
favor  of  a  person  who  did  not  rely  upon  sncb 
statement  or  know  of  it  until  after  he  bad 
given  crediL    (N.  Y.)248. 

Second  appeal. 
Elaborately  reviewing  ihe  question  how  far 
an  appellate  court  may  re-examine  its  rulinn 
on  the  former  appeal,  the  Nebraska  court  holds 
that  where  the  first  decision  merely  remanded 
the  case  for  a  new  trial  the  court  has  power  on 
a  second  appeal  to  re-examine  the  doctrioei 
previously  declared.    (Neb.)  821. 

Exemptions. 

A  photographic  lens  owned  and  used  by  s 
photo>irapher  in  prosecuting  bis  business  is 
held  to  be  within  a  statutory  exemption  of 
implements  of  trade.    (Conn.)  718. 

Individual  partners  are  not  allowed  to  daim 
their  statutory  exemption  out  of  the  partnership 
property  in  case  of  insolvency,  unless  expressly 
authorized  to  do  so  by  statute.    (N.  M.)  GOl 

Insolvency. 
Partnerahip  creditors  are  held  entitled  to 
vote  on  the  question  of  the  discharge  of  a 
single  insolvent  memliex  of  a  firm  which  ii 
solvent    (Mass.)  878. 

Damaffes. 

The  loss  to  a  child  on  account  of  ita  mothei'i 
death  is  held  not  to  be  any  part  of  tbedama^ 
recoverable  in  a  suit  by  her  husband  as  admin- 
istrator under  tbe  Tennessee  statute  which  pre- 
vents the  extinguishment  of  the  cause  of  actioo 
by  death,  but  by  failing  to  provide  any  bene- 
ficiary for  the  death  of  a  married  woman  leaves 
the  recovery  to  inure  to  the  benefit  of  her  sur- 
viving husband.    (Tenn.)  442. 

An  instruction  that  plaintiff  is  "entitled"  to 
exemplary  damages  in  case  of  a  malicioos 
injury  is  held  error,  since  at  moat  such  damages 
are  allowed  in  the  discretion  of  the  Jury. 
(Wis.)  205. 

Bvidenee. 

The  measurement  in  tbe  presence  of  the 
Jury  of  a  woman's  foot  and  her  leg  6  incbei 
above  tbe  ankle  in  an  action  for  injuries  thereto, 
when  the  physicians  on  the  respective  sides 
give  contradictory  testimony  as  to  such  meas- 
urements, should  not  be  rejected  by  the  court, 
— at  least  if  she  does  not  object.    (Iowa)  207. 

The  destruction  by  a  servant  of  his  em- 
ployer's books  after  the  tatter's  death  is  held 
insufficient  to  raise  a  presumption  that  they 
contain  charges  against  the  servant,— especially 
when  they  had  already  been  examined  sdiI 
the  servant  claimed  to  have  been  executing  hit 
employer's  ordera.    (Wyo.)  6tfU 
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IX.  Criminal  Law  and  Practicb. 


An  invalid  contract  to  di^Ive  a  marriage  is 
beld  not  to  be  admissible  to  favor  of  the  bus- 
l)and  to  show  bis  good  faitb  in  contracting  a 
later  marriage  on  account  of  wbicb  he  is 
charged  with  bigamy,  where  the  statute  does 
not  require  anj  other  criminal  Intent  than  Is 
involved  in  his  entering  into  the  prohibited 
marriage.    (Kev.)784. 

The  time  when  the  fatal  blow  is  struck  is 
beld  to  be  the  time  of  a  murder  so  as  to  be 
governed  by  the  laws  then  in  force,  although 
they  are  changed  before  death  occurs.  (Neb.) 
861. 

The  strict  rule  as  to  indictments  is  illustrated 
by  a  decision  that  an  indictment  alleging  an 
offer  of  a  "bribe  and  money"  by  an  aisent 
whom  the  accused  had  procured  "to  offer  a 
bribe  and  money  of  value  does  not  sufficiently 
allege  that  the  money  offered  was  of  any  value; 
also  that  an  allegation  of  an  attempt  to  bribe 
a  juryman  with  intent  to  influence  his  action 
and  vote  as  a  Juryman  is  not  sufficieot  to 
show  theknowledceof  the  accused  that  he  was 
a  Juryman  and  an  intent  to  influence  his  action 
as  juror.    (Minn.)  178. 

The  constitutional  provision  against  impris- 
onment for  debt  is  held  not  to  be  violated  by 
a  statute  making  it  a  misdemeanor  to  obtain 
accommodaUons  at  an  inn,  hotel,  or  boarding 
house  by  fraud,  or  fraudulently  to  remove 
baggage  or  other  property  therefrom.    (Tenn.) 


^ 


A  constitutional  provision  against  imprison- 
ment for  debt  is  held  to  be  violated  by  a 
statute  making  it  a  misdemeanor  to  receive  a 
deposit  in  an  insolvent  bank  where  the  punish- 
nent  is  by  fine  of  doable  the  deposit,  one  half 
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to  go  to  the  depo^tor,  and  fMiyment  to  him  is 
made  a  defense.    vA-l*^*)  084. 

Sending  letters  c  circulars  to  a  debtor 
threatening  to  advertise  a  claim  against  him  for 
sale,  which  is  in  violation  of  a  statute  agaiost 
threatening  to  injure  credit  or  reputation,  is 
held  not  to  be  within  the  constitutiooal  rights 
of  property  or  of  free  speech.    (Mo.)  127. 

A  city  ordinance  prohibiting  barbers  from 
working  on  Sunday  is  beld  unconstitutional  as 
class  legislation.    (Wash.)  68. 

The  constitutional  power -to  pardon  being 
conferred  upon  the  governor  and  several  asso- 
ciates, it  is  held  that  the  legislature  cannot 
restore  a  convict  to  competency  as  a  witness. 
(Fla.)  251. 

A  statute  denying  the  usual  good-time  allow- 
ance to  a  convict  serving  for  his  second  offense 
is  held  not  to  be  «2;  pont  facto  as  applied  to  the 
punishment  of  an  offense  subsequently  com- 
mitted merely  because  the  flrot  offense  was 
before  the  sUtute.    (Mich.)  98. 

The  validity  of  cumulative  and  successive 
sentences  is  sustained  as  an  exercise  of  common  > 
law  powers,  and  no  act  of  Congress  is  held 
necessary  to  authorize  such  sentences  by  a 
Federal  courL    (0.  0.  App.  dth  C.)  509. 

The  employment  of  a  convict  upon  the  public 
roads  by  order  of  county  commissioners  and 
under  control  of  a  captain  of  the  chain  gang 
who  is  a  public  agent  is  held  lawful  against  the 
contention  that  such  order  is  in  the  nature  of 
an  additional  sentence,  and  it  is  held  not  to 
constitute  a  hiring  out  for  which  an  order  of 
the  court  contained  in  the  sentence  is  neceasair. 
(N.  a)  89i       ^ 
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Admiralty;  trnpriflonment  under  orden  of 
court  In,  as  ImprUKmrnent  for  debt 
SeeHuBBAzm  ahd  Wzvb. 
SeePABDOV. 

▲ppeali  ooncluBlveneflB  of  prior  decisions  <m 
sutsequent  appeals:— (a)  Generally;  (b) 
where  the  prior  decision  is  erroneous; 
(e)  as  applied  to  matters  after  remanding 
a  case:  (d)  as  to  evidence;  (e)  as  to  party; 
(/)  as  to  matters  necessarily  involved;  (0 
as  to  matters  of  estoppel;  (h)  as  to  matters 
of  jurisdiction;  (0  as  to  defective  appeals; 
(Si  as  to  cross-appeals;  (h)  where  prior  de- 
cision is  not  final;  (Z)  as  to  matters  of 
pleading;  (m)  as  to  injunctions  and  In- 
terlocutory orders;  (n)  as  to  questions 
which  might  have  been  made  on  prior  ap- 
peal; (o)  as  to  ezceasive  verdicts;  (p) 
change  of  court;  (q)  as  to  effect  of  dicta; 
(r)  where  the  questions  are  different;  (8)  as 
to  ambiguous  decisions;  (t)  as  to  limited 
decisions;  (u)  as  to  decisions  by  a  divided 
court:  (o)  statute  and  Constitution  chang- 
ing the  rule;  (w)  rule  in  intermediate 
courts 

^angfbr*  See  Cabbiebs. 
trust  in  deposit  in  insolvent  bank: 
—Receiving  deposit  when  insolvent  a 
fraud;  how  far  trust  exists;  right  to  f oU 
low  money;  right  to  follow  commercial 
paper 

Bastardy;  Imprisonment  under  order  in 
case  of,  as  imprisonment  for  debt 

Bills  and  notes;  renewal  of«  by  insane  per- 
son Sf4 

BoUdliifa.   See  also  LarbxjOBd  abd  Tnr- 

AMT 

Individual  liability  for  falling  walls  or 
buildings:— Liabflity  of  owner  or  occupier; 
building  in  poflseeslon  of  contractor;  lia- 
bility for  injury  to  person  In  street; 
liability  for  injury  to  person  on  adjoining 
property;  liability  for  injury  to  person  on 
property;  neglect  to  comply  with  cove- 
nants in  lease;  Illegal  building;  liability  of 
firemen:  act  of  third  person:  vte  major; 
fire,  contributory  negligence  66T 

Ciarrlers;  negligence  of  passenger  in  passing 
from  one  car  to  another:— The  general 
role:  passenger  assumes  incidental  risks; 
obedience  to  instructions;  vestibuled 
trains;  negligence  in  fact  TO 

Liability  of  baggage  transfer  companies:— 
(I.)  \s  common  carriers;  (IL)  when  liable; 
(in.)  limitation  of  liability;  (IV.)  the  effect 
of  custom  187 

Oonflict  of  laws;  as  to  the  enforcement  of 
stockholders*  liability  outside  of  the  state 
of  incorporation,  see  CoRPORATioifS. 

t4L.R.  A. 


laiw.'  flee  OBmnr axi  Law; 
iMFBisoKiuiix  roB  Dbbx;  Pabdov. 

OoBtraets;  peif  ormance  of  existing  contrael 
obligation  as  consideration  for  new  prom- 
ise:—In  general;  payment  of  existing  debt 
as  consideration;  promise  to  release  Joint 
debtor;  payment  of  surety;  promise  not 
to  sue;  compliance  with  obligation  to 
deliver  papers  or  property:  agreement 
to  comply  with  lease;  agreement  to 
comply  with  marriage  contract;  promise 
to  do  duty:  where  there  is  breach  on  both 
sides;  work  already  completed  when  ad- 
ditional promise  made;  waiver  of  oondi* 
tions;  acceptance  of  performance;  promise 
of  additional  compensation  for  complet- 
ing contract:  promise  to  perform  addi- 
tional duty  for  same  consideration; 
promise  by  stranger  to  the  contract 

CoBwiets*   Sse  CBuaMAii  Law. 

CkKrporations;  right  to  enforce  stockholdef^ 
liability  outside  of  the  state  of  incorponu 
tlon:— (L)  In  aotion  by  corporation  or  its 
representative;  (II.)  in  action  by  creditor 
or  corporation:  (a)  remedy  according  to 
law  of  forum;  (b)  for  unpaid  subscriptions 
to  stock:  (1)  in  general;  (2)  by  creditors' 
bill;  (c)  for  statutory  liability  after  stock 
Is  fully  paid  for:  (1)  in  general;  (2)  nature  off 
the  liability;  (3)  liability  atMolute  or  dis- 
tinct from  statutory  remedy;  (4)  constitu- 
tional liability;  (5)  exduslvenesBof  statuto- 
ry remedy  provided  in  state  of  incorpora- 
tion; (6)  conditions  prescribed  by  statutes 
in  state  of  incorporation;  (7)  action  at  law; 
(8)  suit  in  equity:  (d)  remedies  in  Federal 
courts:  (1)  In  general;  (81  in  equity;  (8)  at 
law:  (III.)  contribution  between  stock- 
holders of  foreign  corporations 
Bffect  of  assessment  on  stockholders,  made 
under  order  of  court  in  another  state  as 
res  adjudicata 

Costs;  as  debts  within  constitutional  provi- 
sion as  to  imprisonment 

Creditors*  bill;  for  unpaid  subscriptions  to 
stock  of  foreign  corporation 

Criminal  law;  enhancing  penalty  of 
crimes  when  committed  by  habitual  crim- 
inals or  prior  offenders:— (I.)  Validity  of 
statutes  and  ordinances:  (a)  in  general: 
(b)  ex  post  facto  laws;  (c)  cruel  and  unusual 
punishment:  (if)  equal  protection  of  the 
laws:  (s)  second  punishment  or  Jeopardy 
for  the  same  offense;  (IL)  construction 
and  effect  of  statutes:  (a)  in  general:  (b) 
third  and  subsequent  offenses:  (c)  condi- 
tions as  to  prior  conviction  before  com- 
mission of  later  offense;  (d>  conditions  as 
to  execution  of  or  relief  from  prior  sen- 
tence before  commission  of  later  offense; 
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<e)  effect  of  pardon  of  prior  offense;  (/)  ef- 
fect of  appeal  or  writ  of  error  to  review 
prior  conviction:  (g>  effect  of  prior  con- 
victfon  in  otber  state  or  country;  (A)  what 
prior  sentence  must  have  been;  (i)  similar- 
ity or  identity  of  prior  and  sulwequent 
offeoaes;  (S>  procedure:  (1)  In  general:  (A 
ploas  and  admissloos;  (8)  order  of  trial; 
separation  issues;  (4)  proof:  (Si  attacking 
validity  of  prior  conviction:  <6)  verdict 
and  judgment;  (7)  appeal  or  writ  of  error 
Reduction  of  pnsoner^s  term  by  allowance 
for  good  bebavior:-^(L)  Constitutlenality 
of  statute  providing  therefor;  (SL)  con- 
struction and  effect  of  statntes:  (a)  in  gen- 
eral; (b)  Federal  cases 

Custom*   See  CARBizita. 

De»ib;  bow  many  distinct  causes  of  action 
arise  from  Injuries  resulting  In  death:— 
(L)  Alternative  action  for  death  or  injury: 
(a)  generally;  (2»  actions  for  death  as  af- 
fected by  release:  (1)  by  Injured  party:  (9 
by  others:  (8)  by  plalntifliB;  (e)  other 
actions  as  a  bar:  (1)  actions  for  the  injury; 
(2)  other  actions  for  the  death:  (tf)  multi- 
plicity of  actions  for  death;  <e)  bar  of  other 
actions  by  limitation;  (/)  for  death  of  in- 
fants; (H.)  concurrent  actions  for  death 
and  Injury 

Debt.   See  iJCPBiBOincKn  won  Dnr. 

Diworce.   See  Husbato  aitd  Wtwm. 

I>o;Rrers  as  affected  by  insanity  of  husband 

Drankennefla*   See  Hubbaitd  and  Wivb. 

Eloetrieal  uammi  jrrant  of  franchises  to 
electrical  subway  companies 

SrldOBoe;  presumption  against  the  de- 
stroyer (spoliator)  of  eridenoe:— (I.)  Where 
a  pariy  falls  to  produoe  evidence  after  de- 
mand or  notice  by  the  party  entitled  to 
the  production  thereof;  (11.)  where  a 
party  flails  to  Introduce  documentary 
(*Hhe  best**)  evidenos  which  would  prop- 
erly be  a  part  of  the  case:  (a)  the  rule 
stated;  (b)  the  substituted  evidence;  (e)  the 
rule  and  evidence  in  admiralty;  OIL) 
where  a  party  adversely  interested  de- 
stroys or  withholds  evidence  to  which  the 
adversary  Is  entitled:  la)  the  rule;  (b)  the 
proof;  (e)  the  damages  £61 

Exeeatloii;  imprisonment  on,  see  Imfbibon- 
mNT  roB  Dbbt. 

Ex  post  fiftcto  laws;  ss  to  habitual  crimi- 
nals aw 

Finos;  imprisonment  for,  as  Imprisonment 
for  debt  85i 

Formor  Joopardyt  as  to  habitual  criminals  400 

Fraad;  imprisonment  for  debt  in  case  of       M2 

Fright.   See  Stbbkt  Railways. 

Oao«   See  Mznm. 

Gift.    See  IirOOlfPBTBBIT  PBB801I8.1 

Good  time*   See  Criiiinal  Law.  < 
Habitual  eriminalo*  See  Criminal  Law. 
Highways.   See  Elbctbigal  Usbb. 

Homicidoi  time  when  deemed  to  be  com- 
mitted 8SI 

Husband  and  wifs;  fffect  of  intoxication 
on  marriage  flf 

Insanity  of  husband  ss  affecting  wife's  dis- 
ability of  coverture:— <I.)  Generally,  wife 
as  head  of  family:  (II.)  as  to  separate  prop- 
erty and  rights  of  wife;  (III.)  as  to  dower 
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rights:  (IV.)  as  to  commonttj 
r     (T.)  as  to  property  and  rights  of  husband 

Drunkenness  as  affecting  dlvoroe:— (L) 
Drunkenness  as  a  ground  for  divorce:  (o) 
provisions  for;  <b)  what  constitutes  drunk- 
enness; (e)  degree  of  drunkenness  auth- 
orising divorce:  (d)  pleadings  and  proof; 
(e)  defenses;  (/)  Incidents  and  effects;  (XL) 
drunkenness  as  affecting  cruel  and  Inhu- 
man treatment:  (a)  drunkenneas  aa 
enielty;  (b)  drunkenness  connected  with 
cruelty;  (c)  drunkenness  as  evidence  of 
cruelty:  (IIL)  drunkenness  as  affecting 
desertion 

Divorce  when  husband  or  wife  becomes  in- 
sane:—(L)  Insanity  as  a  ground  for  divorce; 
(XL)  Insanity  as  affecting  adultery:  (a)  as  a 
ground  for  divorce;  fb)as  a  defense  to  a 
claim  for  alimony:  (UL)  insanity  as  affect- 
ng  abandonment  and  failure  to  support; 
(IV.)  insanity  as  affecting  cruelty:  (V.)  the 
defense;  (VI.)  actions  on  behalf  of  Insane 
persons  m 

Allowance  to  husband  from  property  held 
by  the  wife  in  dlvoroe  cases:— <L)  Fenna- 
neqs  allowance:  (XL)  statutes;  (III.)  alimo- 
ny pendente  HU;  (IV.)  Bngllsh  cases  110 

Bnforcing  payment  of  alimony  as  Imprison- 
ment for  debt  68b 
Zne^timato  cblldron.  Bee  Ihooxfi 


Imprisonmont  fbr  dobt;  constltutionaUty 
of  imprisonment  for  debt:— (L)  General 
extent  and  construction  of  constitutional 
provisions;  (IL)  what  are  debts:  (a)  mean* 
ing  of  the  word  'Mebt**;  (b)  In  general;  (s| 
breach  of  promise  to  marry;  (III.)  action 
founded  on  tort:  (a)  In  general;  (b)  mesne 
profits:  (e)  tresp8SB;(d)  fraud;  (IV.)  floes 
and  penalties  as  debts:  (a)  in  general;  <b> 
fine  Imposed  by  dty  authority;  (V.)  taxes 
as  debts:  (VI.)  oosts  as  debts:  (a)  debts  in 
dvil  actlons:'r&)  not  debts  In  dvil  actions; 
(e)  debts  in  criminal  actions;  (cf>  not  debts 
in  crlminsi  actions;  (VXL)  statutory,  crim- 
inal, or  quasi-criminal  cases;  (VIIL)  en- 
forcing orders  and  decrees  of  court:  «i> 
in  general:  (b)  in  decedents*  estates:  (e)  In 
admiralty;  id)  alimony;  le)  in  bastardy:  (/) 
against  oflloers  of  the  oourt;  (IX.)  'due 
process  of  law;  (Z.)  ne  exeat;  (ZI.)  debts 
owing  to  the  United  States 

Zneompotont  person*  See  also  Hosbabd 

AVD  WDB. 

Renewal  of  obligations  by 

Using  lunatic's  property  to  cany  out  his- 
presumed  wishes  or  to  fulfil  his  equitable 
obligations  in  the  absence  of  a  legal  auth- 
ority:—(I.)  Power  jrenerally:  (IL)  In  sup- 
port of  his  family;  (IIL)  in  support  of  ille- 
gitimate children,  eta;  (IV.)  for  allowan- 
ces to  persons  entitled  to  inheritance:  ( V  J 
for  allowances  to  collateral  relations:  (VL) 
for  allowances  to  persons  not  related: 
(Vn.)  for  ohantable  and  religious  pur- 
poses; CV^TDto  continue  arrangements 
made  while' sane  s 

Judgment.    See   Appbal:  OoBPORATioiia. 

Landlord  and  tenant.  See  also  IIoibb. 
Liability  of  landlord  for  Injury  to  tenant 
from  defect  In  premises:— Landlord  not 
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boand  to  bare'iircmises  sa'o;  implied  cof- 
enants:  action  for  nonrepair;  construotlon 
of  ooveoant  to  repair;  warranty  or  repre^ 
■entations  by  landlord;  fraud  or  deceit: 
concealment  of  defects;  statutory  liability; 
landlord  actively  ne^rliffent;  contributory 
negli«rence;  proximate  cause;  measure  of 
damages:  distinguisbable  oases  88ft 

Uability  of  landlord  for  injuries  to  tenant** 
guests  and  servants  from  defects  in  prem- 
fses:—Duty  the  same  toward  tenant  and 
tenant**  guest  or  servant;  landlord  not 
generally  liable;  defect  In  premises  when 
let;  effect  of  concealment  by  landlord;  ef- 
fect of  duty  to  repair;  structure  for  use  of 
public;  liability  of  reyersloner;  contribu- 
tory negligence;  portion  of  building  In 
landlord's  poflsesBion;  dangerous  agency 
on  adjoining  premises 

V*wof  thecflige.   ^eeAwmAJL. 

laag^islature.  SeePARDOii. 

Billies;  effect  of  assignment  of  oil  or 

leaset-a.)  LlablUty  of  assignor;  (U.)  lia- 
tiility  of  assignee 

Ifaiiielpal  eorporatloiig;  municipal  taxa- 
tion of  rural  lands  within  the  limits  of  tbe 
corporation:— (L)  Validity  of  exemption  or 
discrimination  In  rates;  (XL)  oonstmctloo 
of  statutory  exemption  or  dlscrlminatloo; 
(TIL)  right  to  repeal  exemptions;  (lY.) 
validity  of  taxation  of  farm  lands;  (V.) 
power  of  ooorti;  (YL)  what  property  It 
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taxable;  (VII.)  power  of  mnnicipality  to 
exempt;  (VIIL)  original  incorporation: 
dX.)  assessments;  PL)  method  of  raising 
question 

Ne  ttzeat;  as  imprisonment  for  debt 

Tt^gUgence.  See  BuiLDiNaB;  LAjroiiOBD 
ASJ>  TnrAST. 

OIL  See  Minis. 

PardOBi  legislative  power  to  grant  pardon 
or  amnesty:— (I.)  After  oonvlotion;  (XL) 
before  conviction;  (IIL)  incidentalior  int- 
pUed  pardon 
As  affecting  enhanced  punishment  fCr  later 
offense 

Peaaltyi  imprisonment  for,  as  imprison- 
ment for  debt 

Pregmnpttoii*  See  Bvidsvob* 

Pmilshmeiit*  See  Cbxmxnaii  Law. 

Beleaae;  as  affecting  right  of  action  for 
death 

Street  ratlwayas  frightening  of  horse  by 
street  can~(D  Generally;  (9  hy  bells, 
gongs,  and  whistles:  (8)  by  steam;  (i)  con* 
trf  butory  negligence 

BahwtLyn.  SeeBLsoTBiOAiiTTsiB. 

Taxes.  See  also  Municipal  OoBPOBAZiom. 
Imprisonment  for  nonpayment 

Telef^raplis;  limits  for  delivery  of  tele- 
grams 

Trespass;  imprisonment  for  debt  Id  one  of 

Tmsts.  SeeBAHss. 

Walla. 
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OPINIONS,  NOTES  AND  BRIEFS. 


(BeiMurmle  Indez  to  Notot  preoedM  tU§^ 


ACCIDEHT  UrSURAVCB.    See  Ihbui^ 

▲SOB,  10, 11. 

ACCOTOT.  SeeLiMiTATTOHOvAcTiOHB,!. 

ACTION  OB  SUIT.  See  eleo  Dbath,  8, 
NOTBB  AHD  BaiEFa 

1.  A  consolidation  of  aeveral  actions 
against  different  defendants  cannot  be  made 
under  Ck>1o.  Civ.  Code,  g  20,  wbicb  autboiizes 
consolidation  of  causes  of  action  wbicb  might 
bave  been  joined  wben  tbey  are  in  tbe  same 
court  and  '*between,tbe  same  parties."  Smith 
T.  Smith  (Colo.)  40 

2.  The  assignee  of  a  policy  of  a  permanent 
insurance  providing  that  tbe  insurance  com- 
pany shall  be  "forever*'  liable  to  tbe  assured 
and  bis  assigns  may  maintain  in  bis  own 
name  an  action  for  damages  resulting  from  tbe 
company's  refusal  to  enter  and  allow  tbe  as- 
signment of  tbe  policy  as  provided  for  therein. 
MarthaU  T.  Franklin  F.  Im.  Ca.  (Pa.)       169 

ADMIRALTY. 

NOTBS  AND  BRISFiL 

Admiralty;  imprisonment  under  orders  of 
court  in,  as  imprisonment  for  debt.  664 

ADOPTION.  Bee  Pabkrt  abd  Child, 
Notes  Ain>  BmsFa. 

ADULTERY.  See  Hubbaxd  and.  Wife, 
18. 

ALIMONY.  See  Appeal  and  Brbob,  1, 
2;  Husband  and  Wifb»  16-17,  Koisb 
AND  Brxbfs. 

AMNESTY.  See  Pabdon,  Notes  and 
Bbiefs. 

APPEAL  AND  ERROR. 

1.  Alimony,  counsel  fees,  and  suit  money 
may  be  allowed  by  an  appellate  court  as  es- 
sential to  iustice,  and  not  as  an  exercise  of  origi 
nal  Jurisdiction,  wben  on  appeal  in  a  suit  to 
annul  a  marriage  tbe  wife  is  destitute  wbfle 
tbe  husband  bas  means  wberewitb  to  live  and 
to  litigate.     Prine  t.  PriM  (Fla.)  87 

2.  Proof  in  an  appellate  court  to  obtain  an 
allowance  of  alimony,  counsel  fees,  and  suit 
money,  must  be  made  in  addition  to  tbe  proof 
taken  wben  a  similar  application  was  made  to 
and  granted  by  a  lower  court.  Id, 

34  L.  R.  A. 


8.  Tbe  snggestion  tbat  a  foreign  intnranoe 
company  bad  no  autbority  to  do  business  in  the 
state  comes  too  late  on  appeal  to  prevent  tbe 
enforcement  of  an  assessment  upon  premium 
notes.   Warner r.DeOmdffedO.C^.imch,)  101 

4.  Tbe   unconstitutionality   of  a   statute 
cannot  be  set  up  for  tbe  first  time  on  appeal,  as 
a  ground  of  attack  on  instructions  wbicb  were 
ffiven  on  other  issues.    Bam  r.  Bdwk^^  Ins 
0».  (Iowa)  466 

6.  Objections  to  the  litigation  of  a  ques 
tion  presented  by  the  pleadings  wfll  not  be 
considered  wben  first  made  on  appeal.    Qreene 
V.  &r«fRe(Neb.)  110 

Bill  of  ttzeeptioBs. 

6.  A  certificate  to  tbe  bill  of  exceptions 
stating  tbat  it  contains  aJl  tbe  evidence  will 
not  be  conclusive  against  statements  in  tbe  bill 
to  tbe  contrary.  Id. 

7.  A  longhand  manuscript  of  alleged  evi- 
dence cannot  be  regarded  as  a  bill  of  exceptions 
on  appeal.  Pittsburgh,  0,  0.  d  St,  L.  R.  Co. 
T.  Bedding  (Ind.)  767 

ReTiew  of  fkets. 

8.  A  finding  of  fact  by  a  Jury  on  con- 
flicting evidence  will  not  be  disturbed  on  ap- 
peal.   Hall  V.  Manmn  (Iowa)  207 

9.  A  general  finding  of  fact  in  a  ease  trie<1 
by  a  Unitra  States  court  without  tbe  interven- 
tion of  a  Jury  cannot  be  reviewed  by  an  appel 
late  court.    B/todes  v.  United  States  Nat,  Bank 
(a  0.  App.  7tb  C.)  743 

10.  Refusal  to  find  facts  material  to  sustain 
a  defense,  and  which  are  established  by  undis- 
puted evidence,  is  error.  Farmer^  Loan  d 
T.  Co,  T.  New  fork  dkN.RCo.  (N.  Y.)       76 

11.  Tbe  evidence  will  not  be  examined  on 
appeal  to  ascertain  whether  it  was  sufiScient  to 
support  the  decision,  wben  it  is  not  all  con- 
tained in  tbe  bill  of  exceptions.     Qreene  v 
Qreene  O^et,)  110 

18.  A  decree  as  to  the  mental  capacity  of 
one  who  enters  into  a  marriage  contract,  ren- 
dered on  sufficient  but  conflicting  evidence, 
cannot  be  disturbed  on  appeal.  Prine  t.  Prine 
(Pla.)  87 

Grounds  of  vwBvmmlm 

18.  It  cannot  be  assumed  on  appeal  tbat 
answers  of  witnesses  were  preiudieial  wben 
they  do  not  appear  on  the  record.  Jackson  v. 
Jackson  (Md.)  778 

14.  An  erroneous  instruction  which  could 
not  have  prejudiced  tbe  complaining  party  is 

871) 
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DOt  ground  for  reversal.     Debney   ▼.    8taU 
<Neb!)  851 

15.  An  instruction  which  was  not  influen- 
tial because  no  findinff  was  made  on  the  point 
involved  therein  by  the  jury,  which  renaered 
a  special  verdict,  is  not  ground  for  reversal. 
Louisville,  i^.  A.  d  0.  R.  Co.  v.  Lpnc/i  (Ind.) 

293 

16.  Applause  at  the  conclosion  of  the  ad- 
dress by  the  prosecuting  attorney,  which  was 
not  connived  at  by  the  prosecution,  and  was 
quickly  suppressed  and  rebuked  by  the  Judge, 
is  not  ground  for  reversal  where  the  record 
fails  to  show  that  it  prejudiced  the  defendant. 
J>ebnep  v.  State  (Neb.)  851 

17.  The  improper  consolidation  of  aereral 
actions  attacking  deeds  of  a  decedent  Is  ground 
of  reversal  where  the  defendants  therein  were 
thereby  deprived  of  the  right  to  each  other's 
testimony.    Smith  t.  Smith  (Colo.)  49 

Second  appeal. 

18.  An  appellate  court  on  a  second  appeal 
may  re-examine  and  reverse  Its  rulings  on  the 
first  appeal.  If -the  case  was  then  remanded 
generally  for  a  new  trIaL  Haetinge  t.  Ftxe- 
worthy  (Neb.)  821 

NOTBS  AND  BBIKFOb 

Appeal;  conclusiveness  of  prior  deci- 
sions on  subsequent  appeals: — (a)  Generally; 
{b)  where  the  prior  decision  is  erroneous;  (e)  as 
applied  to  matters  after  remanding  a  case; 
{d)  as  to  evidence;  (e)  as  to  party;  (/)  as  to 
matters  necessarily  involved;  {g)  as  to  the  mat- 
ters of  estoppel;  (/<)  as  to  matters  of  Jurisdic- 
tion; (t)  as  to  defective  appeals;  (j)  as  to  cross- 
appeals;  (k)  where  prior  decision  Is  not  final; 
il)  as  to  matters  of  pleading;  (m)as  to  in- 
junctions and  interlocutory  orders;  (n)  as  to 
questions  which  might  have  been  made  on 
prior  appeal;  (o)  as  to  excessive  verdicts; 
(p)  change  of  court;  (q)  as  to  effect  of  dicta; 
(r)  wbeie  the  questions  are  different;  (f)  as  to 
ambieuous  decisiooa;  (0  as  to  limited  deci- 
sions; {u)  as  to  decisions  by  a  divided  court; 
(«)  statute  and  Constitution  changing  the  rule; 
(to)  rule  in  intermediate  courts.  821 

ARMY  AND  NAVY.    See  Civil  Ssbvicb. 

ASSIGNMENT.    See  Action  ob  Suit,  2; 
Insurakcs,  6,  7. 

ATTACHMENT.    See  also  STATUTsa,  17. 

The  making  of  a  false  written  state- 
ment as  to  fioHTiciarability,  for  the  purpose  of 
obtainiDg  credit,  does  not  make  one  liable  to 
an  aitucbment  In  favor  of  a  creditor  who  had 
no  knowledge  of  such  statement  until  after  the 
credit  was  given,  under  N.  Y.  Laws  1894, 
chap.  786,  g  1,  authorizing  the  granting  of  an 
attachment  where  defendant  for  the  purpose 
of  procuring  credit  makes  a  false  statement  in 
writing  as  to  his  financial  responsibiHiiea  Pen 
opar  V.  Edaep  (N.  Y.)  248 

Notes  and  Briefs. 
Attachment;  for  false  representations.      248 

ATTORNEYS. 


ney  of  record  of  the  execution  creditor,  an  A 
attorney  has  no  authority  as  such  to  authorixs 
the  clerk  of  the  circuit  court  in  his  ofllcial  ca- 
pacity to  accept  money  on  a  Judgment  £^^ 
dry  y.  BenlUa  (Fla.) 


BAGGAGE  TRANSFER  COMPAMY. 

See  Cabribbb,  7,  Notes  amd  Bbiefb. 

BANKS.    See  also  Bonds,  1,  2;  Imfrdoji- 

MBNT  fob  DiflBT,  1;  NOTICB. 


1.  Checks  and  drafts  fraudulently 
ceived  by  a  bank  after  its  officers  know  of  ita 
insolvency  can  be  reclaimed  if  they  can  be 
found  and  are  not  yet  collected  and  credited 
when  the  bank  closes  its  doors.  Bruner  t. 
Fir^  Nat.  Batik  (Tenn.)  58S 

2.  A  cash  deposit  fraudulently  reoeiyed 
by  an  insrlvent  bank  after  its  officers  know  of 
its  insolvency  cannot  be  reclaimed  from  its  re- 
ceiver, when  it  went  Into  the  general  funds  of 
the  bank  and  cannot  be  identified  and  separated 
from  other  funds  on  band  when  the  receiver 
took  charge.  Id. 

8.  The  identical  proceeds  of  a  check  or 
draft  fraudulently  received  on  deposit  by  an 
insolvent  bank  are  sufficiently  traced  by  the 
depositor  when  It  appears  that  tbey  are  in- 
cluded in  a  fund  paid  over  to  the  receiver  of 
the  bank  by  a  correspondent  as  the  proceeds  of 
credits  made  after  the  bank  failed,  but  before 
notice  thereof  to  the  correspondent  M 

4  Fraud  in  receiving  a  deposit  of  checks 
or  drafts  after  bank  officials  know  that  it  is  in- 
solvent will  not  give  the  depositor  a  preferen 
tial  claim  against  assets  in  the  hands  of  the  re- 
ceiver of  the  bank,  if  the  bank  before  its  fail- 
ure had  received  the  proceeds  of  such  paper 
or  credit  therefor  from  a  correspondent,  al- 
though the  banic  had  on  hand  when  it  failed 
and  always  after  the  deposits  were  made  more 
than  the  amount  thereof  in  cash.  Id. 

5.  Crediting  checks  and  drafts  to  a  tiank 
which  has  fail^,  although  done  by  a  corre- 
spondent  which  does  not  yet  know  of  the  fsfl- 
ure,  cannot  prejudice  the  rights  of  persons 
who  deposited  such  paper  in  the  insolvent  bank 
to  recover  back  their  paper  or  its  proceeds, 
when  the  deposit  was  received  after  the  officers 
of  the  bank  knew  it  to  be  insolvent  Id, 

0.  A  credit  for  a  draft  given  by  one  bank 
to  another  on  the  same  day  that  the  latter 
failed  will  not  be  presumed,  in  the  absence  of 
proof,  to  have  been  given  after  the  failure  in 
order  to  entitle  one  who  deposited  the  draft  in 
the  insolvent  bank  after  its  officers  knew  it  wss 
insolvent  to  reclaim  the  proceeds  of  the  draft 
out  of  the  assets  in  preference  to  other  cred- 
itors who  seek  to  have  tbem  distributed  pro 
rata,    Ktepper  v.  Cox  (Tenn.)  686 

Notes  and  Briefs. 

Bonks;  tniH  in  defHisit  In  insolvent  bank>^ 
Receiving  (icposit  when  insolvent  a  fraud;  how 
fnr  trust  «'XiRis;  Hi! lit  to  follow  money;  right 
to  follow  comujercial  paper.  o8S 


Although  money  made  on  execution   BARBERS.    See   Constitutional   Law, 
can  by  the  Florida  statute  be  paid  to  an  attor- 1         11. 
34  L.  H.  A 


Bastardy — Bribkbt. 
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BASTARD Y,    See  tleo  CoKTRAcn,  8. 

Notes  ahd  Bbisfb. 

Bastardy;  imprisonment  under  order  in  case 
of,  as  imprisonment  for  debt'  667 

BICYCLE.      Bee  SnDBiroB.   8;    Btbbibt 
Railwats,  1-8. 

BIGAMY. 

▲  man  may  be  guilty  of  bigamy  al- 
though he  believes  his  former  marriage  is  an- 
il ullS,  where  a  statute  describes  the  offense  as 
marryiDg  again  while  a  former  husbaud  or 
wife  is  TiYing,  without  any  specific  provision 
•8  to  criminal  intent.    dktU  ▼.  ZiehfOd  (Nev.) 

784 

BII«L  OF  EXCEPTIONS.    See  Appeal 
AUD  Ebrob,  6,  7. 

BILLS  AND  NOTES.    See  also  Husbamd 
AHD  Wife,  6-8:  Incompetent  Persons, 

1.  A  note  by  a  stockholder,  director,  and 
creditor  of  a  corporation,  given  to  the  malser 
of  an  accommodation  note  which  the  corpora- 
tion had  received  the  benefit  of,  in  considera- 
tion of  money  furnished  by  the  maker  of  the 
accommodation  note  to  pay  it,  is  not  without 
consideration  although  the  payee  was  bound 
to  take  up  the  other  note.  Abbott  v.  Doane 
(Mass.)  88 

2.  One  who  takes  the  negotiable  note  of  a 
corporation  from  its  president  as  collateral  se- 
curity for  a  loan  to  him  or  a  firm  to  which  he 
belongs  is  not  precluded  from  claimiug  as  a 
bona  fide  holder  by  reason  of  the  fact  that  the 
note  was  signed  by  the  presideot,  where  it  was 
payable  to  a  third  person  who  bad  indorsed  it. 
C/ieever  v.  PUUburgh,  0.dL.E.R  Co.  (N.  Y.) 


8.  The  indorsement  of  a  firm  name  on  a 
note  to  the  firm  from  one  partner,  made  in  his 
handwriting,  and  his  discount  of  the  note  to 
bis  own  credit  at  a  bank,  are  sufficient  to  put 
the  banker  upon  inquirv  and  prevent  him  from 
beioff  a  bona  fide  holder,  if  the  indorsement 
was  unauthorized.    Brawn  t.  Pettit  (Pa.)    728 

NoTEB  ASD  Briefs. 

Bills  and  notes;  renewal  of,  by  insane  per- 
son. 274 

,    Notice  of  suspicious  facts  to  purchaser.    728 

Protection  of  bona  fide  holder;   notice  of 
suspicious  facts.  09 

BliACKMAfL.    See  THRBAxa 

BliASTINO. 

1.  A  proyisfon  in  a  contract  for  excavat- 
Ine  a  sewer  trench,  that  blasts  are  to  be  care- 
fully covered  to  effectually  prevent  injury  to 
persons  or  property,  refers  to  injury  from  fly- 
ing debris,  and  not  from  noise  of  the  explosion. 
MitchOl  T.  Ptange  (Mich.)  182 

2.  Failure  to  give  wamine  of  an  intended 
blast  in  an  excavation  in  which  blasting  had 
been  going  on  for  several  weeks  will  not  ren- 
84  L.  R.  A.  56 


der  the  person  discharging  the  blast  liable  for 
injury  to  a  blacksmith  injured  by  the  starting, 
in  consequence  of  the  noise,  of  a  horse  whidi 
he  was  shoeing  at  a  place  several  hundred  feet 
distant  from  the  excavatioa  Jd, 

BOILEB.    See  Explobiohb. 

BONDS.  Bee  also  Estofpbl,  9,  8;  Mort- 
gage, 1;  Statutes,  14;  Taxes,  0-11; 
VoTEBS  AND  Elections,  5,  6. 

1.  The  bond  of  a  cashier  of  a  national 
bank  for  the  faithful  performance  of  his  duties 
"for  and  during  ali  the  time  be  shall  hold  the 
said  office"  covers  defaults  in  years  subsequent 
to  that  in  which  it  is  given,  notwithstanding 
the  by-laws  of  the  bank  provide  that  the  cash- 
ier shall  be  elected  annually  and  a  resolution 
appointing  him  to  the  office  was  passed  in  each 
vear,  as  the  act  of  Congress  relating  to  nstional 
banks  provides  that  the  cashier  may  be  dis- 
missed at  pleasure  of  the  board  of  directors, 
and  the  first  appointment  under  such  act  is  for 
an  unlimited  term.  WuterteU  v.  Mohren- 
9teeher  (G.  C.  App.  8th  C.)  477 

2.  It  is  no  defense  to  an  action  upon  the 
bond  of  a  cashier  of  a  national  bank  for  mis- 
appropriation  of  money  and  excessive  loans, 
that  the  bank  or  ita  receiver  has  obtained  judg- 
ments upon  the  notes  taken  by  the  cashier  for 
such  money  and  loans.  Id. 

8.  Sureties  on  a  bond  for  the  fidelity  of  a 
firm  as  agents  for  the  obligee  are  not  Httble 
for  funds  misappropriated  by  one  member  of 
such  firm  after  its  dissolution  and  the  retire- 
ment of  the  other  partner  from  the  business 
of  such  agency,  even  if  the  obligee  does  not 
know  of  such  dissolution.  Standard  Oil  Co. 
Y.Ames(ad{N.D.)  861 

4.  Implied  power  to  issue  bonds  is  given 
to  a  county  by  authority  to  make  a  donation 
*'of  money  or  other  securities"  for  the  benefit 
of  a  state  home  for  the  feeble-minded.  Lund 
V.  Chippetoa  County  (Wis.)  181 

5.  Power  to  issue  bonds  payable  in  gold 
coin  of  the  United  States  of  the  present  weieht 
and  fineness  is  not  conferred  upon  a  coimty  by 
a  statute  authorizing  the  issue  of  bonds  with- 
out prescribing  the  kind  of  money  in  which 
they  may  be  paid.    Burnett  v.  Mahney  (Tenn.) 

541 

6.  A  special  election  upon  the  question  of 
issuing  municipal  bonds  cannot  be  held  where 
the  Constitution  provides  that  not  more  than 
one  election  shall  be  held  in  each  year,  but 
such  question  must  be  submitted  at  a  general 
election.     Belknap  v.  Louisville  {Kj,)  256 

7.  The  issuance  of  negotiable  bonds  by  a 
township  is  authorized  by  Kan.  Laws  1879. 
chap.  50,  authorizing  townships  to  refund 
their  indebtedness.    Bathbone  v.  Hopper  (Kan. ) 

674 

Notes  Ain>  Briefs. 

Bonds;  of  cashier;   duration  and  extent  of 
liability.  477 

To  secure  fidelity  of  a  firm  as  agents.    861 
BRIBERY.    See  Indictment.  8,  4. 


BuuDOie  AHD  Loam  ABeociATions— Oais. 


BUILDING  AND  LOAN  ASSOCIA- 
TIONS.  See  also  Comfliot  of 
Laws,  7. 

1.  A  mistaken  declaration  of  the  maturity 
of  stock  by  a  building  and  loan  association, 
when  the  stock  Is  in  fact  not  matured,  will  not 
make  the  stockholder  a  creditor  or  put  him  in 
the  position  of  a  holder  of  maturea  stock  in 
subsequently  winding  up  the  affairs  of  the  as- 
sociation when  insolvent.  FMtY.  Mechanics* 
Bldg.  d  L.  Ano.  (Tenn.)  201 

2.  Payment  of  dues  in  advance  under  an 
agreement  with  a  building  and  loan  association 
for  interest  upon  the  advances  until  they  are 
absorbed  by  dues  does  not  entitle  the  stock- 
holder in  case  of  the  insolvency  of  the  associa- 
tion to  be  treated  as  a  creditor  with  the  right 
to  repayment  of  his  advances  with  interest,-^ 
especially  when  the  agreement  for  interest 
thereon  was  not  warranted  by  the  charter.    Id, 

8.  Payments  of  dues  upon  stock  in  a  build- 
ing and  loan  association  cannot  be  credited  upon 
an  usurious  loan  to  stockholders  in  winding 
up  the  affairs  when  the  association  is  insolvent, 
since  such  credit  would  relieve  the  borrowing 
shareholders  from  their  share  of  the  losses  and 
throw  them  all  on  the  nonborrowing  stock- 
holders, fd. 

4.  Loans  at  fixed  premiums  without  free 
and  competitive  biddini;,  as  required  ^by  the 
Tennessee  statutes  (Milir^  V.  Code.  §  1751), 
cannot  be  lawfully  made  by  a  building  and  loan 
association,  but  are  usurious,  if  the  premium  is 
more  than  lawful  interest.  Id, 

NOTBB  AND  BBXSFa 

Building  and  loan  associations:  application 
of  dues  to  mortgage  debt.  201 

BUILDINGS.    See  also  NicoLiOBifiOB,  1-9; 

COYKMAMT,  2-4;  EVIDENOR,  12,  18L 

Notes  ai7d  Bribfs. 

See  also  Laitolord  and  Tenant. 

Buildings:  individual   liability  for   falling 
walls  or  buildings:— Liability  of  owner  or  occu- 

f>ier;  building  in  possession  of  contractor;  liabil- 
ty  for  injury  to  person  in  street;  liability  for 
injury  to  person  on  adjoining  property;  liability 
for  injury  to  peison  on  property ;  neglect  to 
comply  with  covenants  in  lease;  illegal  build- 
ing; liability  of  firemen;  act  of  third  person; 
ti$  major;  fire,  contributory  negligence.      557 

CARRIERS.  See  also  Commbrob;  Dam- 
ages, 2;  Evidence,  11. 

1.  The  relations  between  a  steamboat  com- 
pany and  a  passenger  occupying  a  stateroom 
are  those  that  exist  between  an  innkeeper  and 
his  guest.  Adanu  v.  N§ic  Jeney  Steamboat 
Co,  (N.  Y.)  682 

2.  Theft  of  money  from  the  clothing  of  a 
steamer  passenger  during  the  night  while  he  is 
occupying  a  stateroom  with  door  locked  and 
windows  fastened  renders  the  carrier  liable  for 
the  loss  as  an  insurer  and  without  any  proof 
of  negligence,  if  the  sum  lost  was  reason- 
able and  proper  for  the  passenger  to  carry  on 
his  person  to  defray  the  expenses  of  his  Jour- 
ney. Id, 

84  L.  R  A. 


8.  Trainmen  are  not  guiltv  of  wflfai  or 
wanton  neglect  of  duty  in  failing  to  stop  a 
freight  train  running  on  a  sharp  up-grade  at  a 
spera  of  8  miles  an  hour,  to  remove  a  boy  eight 
years  and  five  months  old,  who,  in  violaiion  of 
the  statutes  as  well  as  of  the  orders  of  the  en- 
gineer caught  hold  of  and  hung  to  one  of  the 
cars  in  the  moving  train, ^^c^peciallv  where  it 
does  not  appear  that  the  train  could  safely  be 
stopped  at  that  place.  PitUimrgh,  0.  O.  dt  SL 
L.  A  Co.  V.  Bedding  (Ind.)  767 

4.  The  act  of  crossing  a  car  platfonn  f  rt>m 
one  car  to  another  while  the  train  is  in  motion 
is  not  negligence  as  matter  of  law  in  the  ab- 
sence of  any  rule  of  the  carrier  prohibiting  it 
or  any  attempt  to  prevent  passengers  from  so 
doing.    McAfee  v.  Huideh)per  (D.  C.  A  pp.) 

720 


6.  The  failure  of  a  carrier  to  fnniish  a 

for  a  passenger  does  not  Justify  him  in  goinp 
to  a  place  of  peril  on  the  platform  when  there 
is  plenty  of  standing  room  in  the  car.  CUte 
land,  CCO.dSt.  L.  K  Co.  v.  Moneyhun  (lod. ) 

141 

6.  Gk>ing  from  a  car  In  which  there  is 
plenty  of  standing  room  to  the  lower  step  of 
the  car  platform  in  order  to  vomit,  when  the 
train  Is  running  at  the  rate  of  25  miles  per  hour, 
constitutes  such  contributory  oegligenoe  on  the 
part  of  a  boy  fifteen  vears  of  age  as  to  preclude 
any  recovery  from  the  carrier  for  his  Injuries 
when  thrown  off  by  a  Jerk  of  the  train.        Id. 

7.  The  contract  of  a  baggage  transfer 
company  to  transport  baggage  from  a  residence 
to  a  railroad  depot  is  fully  performed  so  that 
its  responsibility  ceases  when  the  baggage  is 
delivered  to  the  agent  of  the  railroad  company 
at  the  depots  Anniston  Trantfer  Co,  v.  Qur- 
ley  (Ala.)  187 

8.  Provisions  in  a  carrier's  Contract  that 
notice  of  injury  to  cattle  must  be  given  before 
they  are  unloaded  or  mixed  with  others,  and 
that  no  animal  shall  be  considered  as  worth 
more  than  a  specified  sum,  conflict  with  a  con- 
stitutional provision  that  common  carriers  shall 
not  contract  for  relief  from  their  common-law 
liability.     Ohio  dt  M.  R.  Co.  v.  Taber  (K^) 

Notes  and  Briefs. 

When  person  becomes  a  passenger.  7d2 

Contributory  negligence  of  passenger.  141 
Neglgence  of  passenger  in  passing  from 
one  car  to  anotherr^The  general  rule:  pas 
senger  assumes  incidental  risks;  obedience 
to  instructions;  veattbuled  trains;  negligence 
in  fact.  720 

Loss  of  money  by  passenger;  carrier  as  inn- 
keeper. 682 

Contracts  restricting  liability.  685 

Liability  of  baggage  transfer  companies:— 
(I.)  As  common  carriers:  (XL)  when  liable; 
ail.)  limitation  of  liability;  (lY.)  the  effect  of 
custom.  187 

CASE. 

1.  A  direct  precedent  for  the  action  is  not 
necessary  to  give  a  right  of  action  for  a  wrong. 
Kvjek  V.  QMman  (N.  Y.)  156 

2.  A  man  who  induces  another  to  marry  a 
girl  by  false  representations  that  she  is  vir- 


Cases  Cjebtivied  and  Rkpobtbd — Cohflict  of  Laws. 
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tnous  when  in  fact  she  has  been  seduced  by 
himself  and  has  become  pregnant  is  liable  for 
damages  in  an  action  by  the  husband  for  fraud. 

m 

8.  Loss  of  the  comfort  founded  upon  af- 
fection and  respect  derived  from  conjugal  so- 
ciety is  sufficient,  irrespective  of  any  pecuniary 
damages,  to  sustain  an  action  by  a  husband 
against  one  who  has  fraudulently  induced  him 
to  marry  a  woman  who  is  pregnant  by  an- 
other. Id. 

CASES      CERTIFIED      AND      BE- 
PORTED. 

A.  question  arising  upon  the  pleadings 
which  is  certified  to  the  supreme  court  for  de- 
cision cannot  be  answered  if  the  facts  do  not 
sufficiently  appear  in  ibe  pleadings  to  author- 
ize a  complete  determination  of  it.  Grand 
Mand  dN.  W.ROa.T.  Baker  (Wjo.)     885 

CASHIER.    See  Bokdb,  1,  8. 

CIVIL  SERVICE. 

1.  A  preference  of  veterans  over  all  other 
persons  except  women,  given  by  Mass.  Stat. 
1896.  g  2,  when  tbey  have  passed  the  civil 
service  examination,  is  not  unconstitutional. 
Be  Opinion  of  t/ie  Jtutiees  (Mass.)  58 

2.  The  discretion  to  appoint  veterans  to 
certain  offices  and  employment  without  an  ex- 
amination, which  is  given  by  Mass.  Stat.  1896. 
§  3,  if  in  the  opinion  of  the  appointing  power 
the  public  service  requires  this  to  be  done,  is 
not  unconstitutional.  Id, 

8.  The  provision  that  dvil  service  com- 
missioners shall  establish  rules  to  secure  the 
employment  of  veterans  in  the  labor  service  of 
the  commonwealth  and  its  cities  and  towns  in 
preference  to  all  other  persons  except  women 
which  is  made  by  Mass.  Stat.  1896,  §  6,  if  con- 
st rued  to  mean  that  only  those  found  compe- 
tent shall  be  preferred,  is  within  the  constitu- 
tional power.of  the  legislature.  Id. 

CLERKS.    See  ATT0R2!nsTB;  Judghbnt,  5. 

CLUB.    See  Injukction,   1;  iNTOXiOATUfo 

LiQUOBB. 

COLLEGE.    See  Statb  Uniybssitt. 

COMMERCE. 

1.  Prohibiting  common  carriers  from  con- 
tracting to  limit  their  common-law  liability 
does  not  interfere  with  the  power  of  Congress 
to  regulate  interstate  commerce;  OMo  db  M. 
R.  Co.  T.  Taber  (Ey.)  685 

2l  a  train  composed  of  empty  coal  cars, 
although  dAtined  for  a  point  in  another  state 
to  procure  a  load,  is  not  engaged  in  transport- 
ing articles  of  interstate  commerce  so  ss  to  be 
beyond  the  control  of  state  laws.  Norfolk  A 
W.  R,  Ch.  V.  Own.  (Va.)  105 

8.  State  laws  prohibiting  the  running  of 
railway  trains  on  Sunday,  if  enacted  in  good 
faith  for  the  preservation  and  protection  of  the 
health  and  morals  of  the  people,  and  with- 
out discrimination  against  interstate  or  forei^rn 
commerce,  are  not  in  conflict  with  the  Consti- 
tution of  the  United  Slates.  Id. 

84  L.  R.  A. 


NOTBS    AND    BrIRFS. 

Commerce;  state  regulation  of  Sunday  trsins. 

105 

CONFEDERATE   MONEY.     See'Evi- 

DBNGB,  6;    pATMEirr,  1. 

CONFLICT  OF  LAWS. 

1.  A  marriage  valid  in  the  Mate  In  which  it 
is  contracted  will  be  recognized  as  valid  in 
another  state  if  it  does  not  contravene  the 
declared  policy  of  the  positive  law  of  the 
latter,  although  it  may  have  been  made  with- 
out the  form  or  ceremony  required  in  the 
latter  state.    Jackeon  v.  Jackeon  (Md.)        778 

2.  A  contract  made  in  Iowa  for  the  trans- 
mission of  a  telegram  from  a  place  in  that  state 
to  a  place  in  Missouri  is  governed  by  the  laws 
of  Iowa  making  the  proprietor  of  the  tele- 
graph liable  for  all  mistakes  in  transmission. 
Heed  V.  Westei^  D.  TeUg,  Co.  (Mo.)  492 

8.  The  law  of  the  forum  prevails  as  to  the 
form  of  the  remedy,  the  conduct  of  the  trial, 
and  the  rules  of  evidence  in  an  action  upon  a 
transitofy  cause  of  action  arising  in  another 
jurisdiction.  Eingartner  v  lUinois  8Ud  Co. 
(Wis.)  508 

4  The  mere  existence  of  a  slight  variance 
of  view,  not  amounting  to  a  fundamental 
difference  of  policy,  between  the  state  in  which 
a  cause  of  action  under  the  common  law  arose 
and  that  in  which  it  is  sought  to  be  enforced, 
does  not  deprive  the  court  of  the  latter  state  of 
Jurisdiction  of  the  subject-matter.  Id. 

5.  A  Federal  court  in  Tennessee  will 
enforce  the  Mississippi  Constitution  precluding 
the  defence  to  an  action  for  an  employee's 
injury  that  he  knew  of  the  defective  or  unsafe 
character  of  the  machinery  or  appliances  by 
which  he  was  injured,  when  the  injury  was 
received  in  Mi8sis<$ippi,  since  this  provision  is 
simply  avariatiiinfrom,  and  not  rejpugnant  to, 
the  law  of  Tennessee,  lllinoie  C.  K,  Co,  v. 
Ihlenberg  (C.  C.  App.  6th  C.)  898 

6.  The  principles  of  comity  do  not  apply 
to  an  action  by  a  foreign  receiver  of  a  foreign 
mutufd  insurance  companv  acting  under  a 
decree  in  the  foreign  jurisdiction  making  an 
assessment  on  premium  notes,  even  if  other- 
wise applicable,  where  the  notes  were  taken  for 
insurance  on  property  in  the  state  while  the 
company  was  doing  business  within  the  state 
in  violation  of  McClain's  (Iowa)  Code.  §  1144. 
prohibiting  foreign  insurance  companies  from 
doing  business  without  compliance  with  the  con- 
ditions therein  mentioned.  Parker  v.  Lamb 
(Iowa)  704 

7.  A  contract  to  pay  money  to  a  loan . 
association  situated  in  another  state  at  its  place 
of  business,  made  by  a  resident  of  one  state, 
who  applied  to  become  a  member  of  the  asso- 
ciation as  resident  in  the  foreign  state,  is  to  be 
governed  by  the  laws  of  its  residence,  although 
it  had  an  agencv  at  the  place  where  the  borrower 
resided  through  which  the  contract  was  made. 
Bennett  v.  Eastern  Bldg.  4b  L,  Aeeo,  (Pa.)  595 

Liability  of  stoekholderfl. 

8.  The  Kansas  statute  providing  remedies 
by  execution  or  action  to  enforce  the  personal 
liability  of  stockholders  which  the  state  Const!- 
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tution  declares  shall  be  secured,  being  con- 
strued by  the  state  courts  to  create  a  personal 
liability  against  the  stockholders  seyerally  in 
the  nature  of  a  contract  obligation,  the  enforce- 
ment of  such  liability  by  action  at  law  is  not 
confined  to  the  courts  of  that  state,  but  may  be 
had  in  a  Federal  court  sitting  in  another  state 
wherein  a  stocltholder  resides,  when  it  has 
jurisdiction  of  the  parties.  Bhodes  v.  United 
titaUs  Nat.  Bank  (C.  C.  App.  7th  C.)  743 
Bnt  see  cases  following. 

9.  The  statutory  liability  of  a  stockholder 
in  an  insolvent  bank  is  not  primary  and  con- 
tractual so  as  to  be  enforceable  in  any  Jurisdic- 
tion where  the  stockholder  may  be  found. 
MarshaU  ▼.  Sherman  (N.  Y.)  767 

10.  The  statutory  liability  of  stockholders 
in  foreign  corporations  cannot  be  enforced 
except  at  the  domicil  of  the  corporation  when 
the  law  of  the  domicil  provides  the  remedy. 

11.  If,  under  any  circumstances,  an  action 
to  enforce  ^  statutory  liability  against  a  stock- 
holder of  a  foreign  corporation  could  be 
enforced  outside  of  the  state  of  its  creation,  it 
must  be  by  such  modes  of  procedure  as  like 
liabilities  created  by  the  state  where  the  suit  is 
brought  are  enforced  against  its  citizens.     Id, 

12.  Particular  provisions  of  a  statute  pro- 
viding for  the  individual  liability  of  stock- 
holders in  a  foreign  corporation  will  not  be 
detached  and  given  effect  outside  of  the  domicil 
of  the  corporation,  if  it  would  be  impossible  to 
enforce  all  the  provisions  of  the  statute  there, 
and  its  whole  scope  indicates  that  it  was  in- 
tended to  be  enforced  only  where  passed.  Id. 

18.  A  special  remed  v  against  stockholders 
of  a  corporation  provided  bv  ;he  laws  of  the 
state  where  the  corporation  is  domiciled  will 
not,  on  the  eround  of  comity,  be  enforced  in 
the  courts  of  another  state  which  has  a  differ- 
ent and  inconsistent  method  of  procedure, 
where  it  will  result  in  injustice  to  the  citizens 
of  the  latter  state.  Tuttle  v.  National  Bank  of 
ths  Republic  (HI.)  750 

14.  The  courts  of  a  state  of  the  domicil  of 
an  insolvent  corporation  must,  by  an  appro- 
priate proceeding,  determine  the  relation  of  the 
corporation  and  its  creditors  and  stockholders 
and  the  proportionate  share  of  the  corporate 
indebtedness  to  be  borne  by  each  solvent  stock- 
hdlder  before  rebef  can  be  bad  against  a  stock- 
holder in  the  courts  of  another  state.  Id. 

16.  The  courts  of  another  state  cannot  en- 
force the  stockholders'  liabilitv  for  unpaid 
subscriptions  provided  by  the  Illinois  act  of 
1871-72,  p.  299,  §  8,  as  that  is  not  a  general- 
con  tmct  liability  but  is  to  be  enforced  by  the 
remedy  corresponding  to  garnishment  pro- 
vided in  that  section.  RutseU  ▼.  PadJU  R,  Oo. 
(Cal.)  747 

Notes  and  Briefs. 

As  to  th^  enforcement  of  stockholder's  Ha- 
bilitT  outside  of  the  state  of  incorporation, 
see  Cohpo RATIONS. 

Conflict  of  laws;  as  to  marriage.  774 

As  to  contract  of  foreign  loan  association. 

595 

As  to  life  insurance  policy.  176 
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Trandtoiy   actions   under    laws   of   oUier 
states.  895 

Remedy  for  injaiy  in  other  state;  statotoiy 
right  of  action.  S04 

CONSTXTUnONAIi  LAW.  See  also 
CiTiL  Sebticb;  CoxJBTS,  1^-4;  Fbbe 
Speech;  Imprisonment  for  Dbbt:  Of- 
FiCBHB,  !^4;  Pardon,  2;  Statotes,  1,  4; 
Trial,  1. 

1.  The  recommendation  of  a  constitu- 
tional convention,  and  the  submission  of  a  pro- 
posal therefor  to  popular  rote,  are  properly 
made  by  the  legislature  in  the  form  of  a  jfiiot 
resolution,  and  not  in  that  of  an  ordinary  Jaw. 
StaU,  Wineman,  ▼.  Dahl  (N.  D.)  07 

2.  The  submission  to  popular  vote  of  a 
proposal  to  hold  a  constitutional  conrention  is 
properly  made  by  the  legislature,  altboui^b  the 
legislature  has  the  power  to  take  the  initiative 
with  respect  to  the  calling  of  such  convention. 

Id, 

8.  An  oppressive  and  unjost  law  is  not 
▼old  unless  it  contravenes  some  provision  of 
the  state  or  Federal  Constitutton.  8t€it€  v. 
Harrington  (Yt.)  100 

Self-azaciitinif  proTisions. 

4.  Whether  or  not  a  constitutional  psovi- 
sion  is  self  executing  is  a  question  always  of  in- 
tention, to  be  determined  by  the  language  used 
and  the  snrrounding  circumstances.  lUincu 
a  B.  Oo,  T.  Ihlenb^  (0.  C.  Ap^.  6th  C.)   38S 

6.  A  legislative  adoption  of  the  exact  lan- 
guage of  a  constitutional  provision,  omitting 
only  a  clause  as  to  the  right  of  the  legislature 
to  make  an  extension  of  the  provision,  <|oe^ 
not  make  a  l^^lative  construction  of  the  ar- 
ticle to  the  e£fect  that  it  is  not  self-executing. 

&. 

0.  A  self- executing  mandate  Is  msde  by 
Miss.  Const.  $  198,  providing  that  "knowledge 
by  any  employee  injured,  of  the  defective  or 
unsafe  character  or  condition  of  any  machin- 
ery, ways,  or  appliances,  shall  be  no  defense  to 
an  action  for  injury  caused  thereby,"  with  an 
exception  as  to  conductors  or  engineers.       Id. 

7.  The  provision  of  Kan.  Const,  art  12. 
§  2,  that  dues  from  corporations  shall  be  se- 
cux«d  by  individual  liability  of  stockholders  to 
an  additional  amount  equal  to  the  stock  owned 
by  each  stockholder,  and  such  "other  means 
as  shall  be  provided  by  law,"  is  not  self -execut- 
ing. TuttU  V.  National  Bank  qfthe  BepMic 
(HI.)  760;  ManhaU  v.  Slierman  (K  T.)       757 

Ez  po*^  Iketo  or  retrospeetlTe. 

8.  A  statute  denyinir  to  convicts  under 
sentence  for  a  second  offense  the  same  reduc- 
tions from  their  sentence  for  good  behavior 
that  are  allowed  to  other  convicts  is  not  ex  pott 
facto  as  applied  to  the  punisbmentof  an  offense 
subsequently  committed,  although  the  offender 
had  l^n  convicted  of  his  first  offense  before 
the  passage  of  the  act.     Re  Miller  (Mich.)  898 

9.  A  statute  excluding  nonresidents  of  the 
state  from  the  benefit  of  a  statute  of  limitations, 
when  the  cause  of  action  arose  in  the  state  and 
tbe  defendant  subsequently  ceased  to  be  a  resi- 
dent thereof,  is  not  unconstitutional  as  applied 
to  pre-existing  obligations.  Batee  v.  CuUum 
(Pa.)  440 


COKTIMUANCB;  C0NTBACT8. 
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Delegation  of  power. 

10.  The  legislature  cannot  delegate  to  a 
leree  district  the  legislative  power  to  levy  a  tax 
uDder  Tenn.  Const,  art.  2,  authorizing  it  to 
delegate  such  power  to  counties  and  incorpo- 
rated towns,  since  this  impliedly  excludes  dele- 
gation to  any  other  aeency.  Beelfoot  Lake 
Levee  Diet,  v.  Datceon  (Tenn.)  725 

Class  legislation. 

11.  A  q^ty  ordiaance  making  it  unlawful 
for  barbers  to  puisue  their  calling  on  Sunday, 
without  applying  to  other  kinds  of  employ. 
ment,  is  unconsiilutional  as  class  legislation. 
Tacoma  v.  /Ow/*  (Wash.)  flS 

Property  ri^ts;  due  process  of  law. 

12.  The  constiiulional  rights  of  property 
do  not  include  the  right  to  send  letters  or 
circulars  to  a  debtor  threatening  to  advertise  a 
claim  against  him  for  sale,  which  constitutes 
an  offense  under  Mo.  Rev.  Stat.  1889.  §  8782, 
as  a  threat  to  injure  his  credit  or  reputation. 
State  V.  J/eCabe  (Mo.)  127 

18.  The  right  to  transfer  property  in  pay- 
ment of  a  debt  when  solvent  is  within  the 
constitutional  protection  of  property  rights  and 
is  valid  by  Tennessee  Acts  1895.  chap.  128, 
declaring  that  every  transfer  of  property  to 
prefer  creditors  or  which  "would  have  that 
effect"  shall  be  void  without  limiting  it  to  cases 
of  insolvency.  Third  JfcU,  Bank  t.  Ditine 
Grocery  Ch.  (Tenn.)  445 

14.  Requiring  itinerant  vendors  to  deposit 
$500  with  the  state  treasurer  to  be  returned  on 
the  surrender  of  the  license,  less  the  amount 
of  any  fines  and  costs  that  may  have  been 
imposed,  does  not  deprive  the  licensee  of  prop- 
erty without  due  process  of  law.  J^te  v. 
Harrington  (Vt.)  100 

Police  power. 

16.  I'ne  state  has  authority  to  make  exten- 
sive and  varied  regulations  as  to  the  time, 
mode,  and  circumstances  in  and  under  which 
parties  shall  assert,  enjoy,  or  eiercise  their 
rights,  without  coming  in  conflict  with  any  of 
those  constitutional  principles  which  are  estab- 
lished for  the  protection  of  private  rights  or 
private  property.  Id, 

16.  The  police  power  of  the  state  is  the 
power  to  govern  men  and  things  within  the 
limits  of  its  dominion,  and  is  not  limited  to 
the  protection  of  health,  peace,  morals,  educa- 
tion, and  good  order,  but  comprehends  all  those 
general  laws  or  internal  regulations  necessary 
to  secure  peace,  good  order,  the  health  and 
comfort  of  society,  and  the  regulation  and 
protection  of  all  property  in  the  state.         Id. 

17.  A  statute  requiring  itinerant  vendors 
who  go  from  place  to  place  and  temporarily 
occupy  rooms  for  the  exhibition  and  sale  of 

foods,  to  pay  a  state  license  of  $25  and  deposit 
500  with  the  stare  treasurer  as  security,  and 
then  to  pay  in  addition  a  local  license  fee  in 
each  place  in  which  they  sell  goods,  amounting 
to  a  tax  on  the  value  of  their  stock  of  Koois 
according  to  the  rate  of  the  last  preceding 
assessment  of  taxes  in  that  place, — is  not  un- 
constitutional although  il  is  oppressive.       Id, 

18.  The  police  power  of  the  state  does  not 
extend  to  the  levying  of  special  assessments  on 
property  benefited  by  a  levee.  Heelfoot  Lake 
Letee  Diet.  r.  Dateeon  (Tenn.)  725 
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19.  Any  occupation  comes  within  the  ran^'u 
of  the  police  power,  which  is  such  as  to  be 
naturilly  liable  to  create  a  nuisance  unless 
subjected  to  special  regulations,  whether  it  be 
so  conducted  as  in  fact  to  create  a  nuisance  or 
not.    State  v.  Orr  (Conn.)  279 

20.  The  fact  that  garbage  is  not  a  nuisance 
or  detrimental  to  health  does  not  exempt  it 
from  the  police  power  or  entitle  a  citizen  to 
engage  in  its  transportation  without  a  license. 

Id. 

KOTES  AND  BBIEFS. 

See  also  Chimin al  Law;  iMpRisojsnsmrt  fok 
Debt;  Pardon. 

Constitutional   law ;   self -executing   provi- 
sions. 895 

Class  legislation  by  Sunday  law.  68 

Privilege  of  contracting;  due  process  of  law; 
monopoly  of  business.  279 

As  to  right  of  contract.  467 

Statute   restricting   conveyances  to  prefer 
creditors.  446 

Annulment  of  defense  under  statute  of  lim- 
itations. 440 

COHmrUANCB. 

A  judgment  in  a  trial  court  against  a 
party  whose  counsel  is,  to  the  knowledise  of 
the  oourt,  at  the  time  present  in  the  supreme* 
court  in  obedience  to  its  rule  will  not  be  per- 
mitted by  the  latter  court  to  stand.  Petereon 
T.  AUantie  City  B.  0>..(Fa.)  598^ 

CONTRACTS.    See  also  Municipal  Cor 
POKATIONB,  2-6;  Partnership;  Schools^ 

1.  An  instrument  would  be  without  cour 
sideration  and  therefore  void  if  a  default  of 
the  obligor  could  be  held  as  satisfaction  of  the 
consideration.  Woodland  Oil  Co,  v.  Crawford 
(Ohio)  62 

2.  The  performance  of  a  contract  by  a 
party  who  has  hesitated  or  refused  to  com- 
plete it  may  constitute  a  good  consideration 
for  a  promise  by  a  third  person  who  will  be 
benefited  by  such  performance.  Abbott  v. 
Doane  (Mass.)  88 

8.  A  relinquishment  by  the  mother  of  a 
bastard  child  of  her  right  to  compel  the 
father  by  legal  proceedings  to  assist  in  the 
maintenance  of  the  child  and  her  support  and 
education  of  the  child  at  her  own  separate  ex- 
pense are  a  sufficient  consideration  for  his 
promise  to  make  a  conveynnce  of  real  estate  to 
her.     Van  Eppe  v.  Bedfleld  (Conn.)  860 

4.  A  construction  compnny  becomes  a 
subcontractor,  and  not  an  original  contractor 
with  a  railroad  company,  when,  with  full 
knowledge  that  a  contract  company  is  unable 
to  compIet£  the  work,  it  agrees  with  it  to  do 
so  for  an  agreed  sum  in  cash  and  bonds,  with 
a  provision  that  it  shall  have  a  ''subcontractor's 
lien,"  although  the  railroad  company  has  con- 
sented to  the  subletting  of  the  ( ontraci  and  that 
the  construction  company  shall  have  a  con- 
tractor's lien.  Bidimoiid  &  1.  Conetr.  Co.  v. 
Richmond,  Ji.  I.  d  B.  B.  Co,  (C.  C.  App.  6th 
C.)  325 


COVnCTS;  CklBFOBATIONa. 


flL  A  contract  restricting  persona  from  en- 
gaging in  the  mlUlDe  business  in  the  vicinity 
of  a  certain  city  after  the  completion  of  an 
agreement  for  the  sale  of  their  business,  al- 
though it  extends  for  their  lives.  Is  not  illesal 
as  in  restraint  of  trade.    Kram&r  t.  (M  (N.  G.) 

889 

6.  To  take  stock  or  help  to  organize  or 
manage  a  corporation  formed  to  carry  on  a 
business  after  one  has  agreed,  on  the  sale  of 
such  a  business,  not  to  continue  it  in  that  lo- 
cality, is  a  breach  of  his  contract.  Id. 

7.  There  can  be  no  recovery  as  between 
the  parties  on  a  contract  made  in  violation  of 
a  statute,  the  violation  of  which  is  prohibited 
by  a  penalty,  although  the  statute  does  not 
pronounce  the  contract  void  oi  expressly 
prohibit  the  same.  Bandage  T.  Studebaker 
Bros.  Mfg.  Co,  (Ind.)  868 

8.  The  tender  back  of  letters  patent  by  a 
buyer  to  the  seller  places  tbe  latter  in  statu 
quo  so  as  to  entitle  the  former  to  rescind  the 
contract  of  sale  on^the  ground  that  the  letters 
were  void  for  lack  of  novelty.  Id. 

9.  The  rescission  of  a  written  contract  to 
convey  land  will  be  decreed  in  an  action  to 
compel  specific  performance  where  such  per- 
formance is  denied  because  of  the  purchaser's 
laches  and  tbe  increased  value  of  tbe  property, 
although  the  vendor  has  obtained  a  judgment 
for  the  purchase  price,  which  he  offers  to 
cancel.    Hendry  t.  Benlisa  (Fla.)  288 

10.  The  rule  that  the  members  of  the  legis- 
lative body  of  a  city  may  not  so  act  or  contract 
as  to  deprive  their  successors  of  the  unimpaired 
exercise  of  the  legislative  or  governmental 
power  does  not  apply  to  the  exercise  of  the 
business  or  proprietary  powers  of  the  munici- 
pality,—such  as  the  power  to  contract  for 
waterworks,  but  in  the  exercise  of  such  power 
the  city  is  governed  by  the  same  rules  as  a 
private  corporation  or  individual,  and  may  con- 
tract for  terms  longer  than  the  duration  of  tbe 
terms  of  office  of  the  members  of  its  legislative 
body.  lUinois  Trttst  A  Sao.  Bank  v.  Arkan- 
MM  City  (G.  G.  App.  8th  G.)  618 

11.  The  cancelation  of  a  contract  by  a 
municipality  for  a  water  supply  will  not  be 
made  by  a  court  of  equity  merely  because  of 
the  inadequacy  of  the  supply,  for  which  the 
water  company  is  not  in  fault,  but  which  is  due 
to  tbe  inadequate  capacity  of  the  springs  which 
I  he  contract  requires  tbe  supply  to  be  obtained 
from  Du  Boi9  v.  Dn  Bois  City  Waterworks 
Co,  (Pa.)  92 

12.  A  reformation  of  a  contract  for  a 
municipal  water  supply,  because  of  a  mutual 
mistake  of  the  parties  as  to  tbe  adequacy  of  the 
stipulated  source  of  supply,  is  within  the  power 
of  Ihe  court  under  Pa.  act  April  29, 1874,  §  84, 
cl.  3,  giving  power,  on  a  bill  filed  by  any  citi- 
zen, to  make  such  order  as  mny  seem  Just  and 
equitable  for  the  correction  of  tbe  alleged 
impurity  or  deficiency  of  the  water  supply.   Id, 

NoTBB  AND  Briefs. 

Gontracts;  sufficiency  of  consideration;  im- 
moral consideration.  860 

Performance  of  existing  contract  obligation 
as  consideration  for  new  promise: — In  general; 
payment  of   existing  debt  as  consideration; 
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promise  to  release  Joint  debtor;  payment  of 
surety;  promise  not  to  sne;  complianoe  with 
obligation  to  deliver  papers  or  property;  agree- 
ment to  comply  with  lease;  agreement  to  oom- 
ply  with  marriage  contract;  promise  to  do 
duty;  where  there  is  breach  on  boCb  akles; 
work  already  completed  when  additional  prom- 
ise made;  waiver  of  conditions;  aooeplaoce  of 
performance;  promise  of  additional  compensa- 
tion for  completing  contract;  promise  to  per 
form  additional  duty  for  same 
promise  by  stranger  to  the  contract 

In  restraint  of  trade. 


Inability  to  perform  or  get  benetU  of.      675 
Gancelation  or  rescission  ol  fHi 

CONVICTS.    See  also  Gbhokal  Law.  3, 

4.    KOTBB  ABD  BbIBFS. 

1.  The  employment  of  a  convict  upon  the 
public  roads  under  supervision  and  control  of 
a  public  agent  by  order  of  tbe  county  com  mis 
sioners  is  not  a  "hiring  out**  of  the  convict 
which,  by  N.  G.  Gode,  §  8448.  requires  an 
order  of  court  embodied  in  the  sentence.  State 
V.  Tandle  (N.  G.)  893 

8.  An  order  of  countv  commissioners  for 
tbe  employment  of  a  convict  upon  the  public 
roads,  made  under  N.  G.  Gode,  g  3448,  and 
without  any  provision  therefor  in  the  sentence 
or  anv  order  of  court,  is  not  void  on  the  ground 
that  it  is  in  the  nature  of  an  additional  Judg- 
ment against  the  convict  A 

CORPORATIONS.  See  also  Bnxs  akd 
Notes,  1,  2;  Gokflict  of  Laws.  8-15: 
GoNTKAcra,  6;  Gountieb,  1;  Eviuexcr, 
5,  29;  Insurabcb,  1;  Judoment,  2,  8: 
Taxes,  12. 

1.  It  is  a  matter  of  common  knowledge 
that  where  the  ownership  of  a  majority  of  the 
stock  of  a  corporation  changes,  the  board  of 
directors  usually  changes,  unless  its  memtiert 
are  already  in  harmony  with  thepoHcy  of  its 
purchasers.  Fctrmer^  Loan  AT.OQ.r,  I^eie 
York  dbN.R.Co.  (N.  Y.)  76 

2.  A  corporation  purchasing  a  majority 
of  the  stock  of  another  competing  one  cannot 
obtain  control  of  its  affairs,  divert  the  income 
of  its  business,  refuse  business  which  would 
enable  the  defaulting  company  to  pay  its  inter- 
est, and  then  institute  an  action  in  equity  to 
enforce  its  obligations  for  the  avowed  purpose 
of  obtaining  entire  control  of  its  property  to 
the  injury  of  the  minority  stockholders.      Id. 

8.  A  corporation  owning  a  majority  of  the 
stock  of  another  company,  and  assuming  con- 
trol of  its  business  through  the  control  of  its 
officers  and  directors,  assumes  the  same  trust 
relation  toward  the  minority  stockholders  that 
a  corporation  itself  usually  bears  to  stock- 
holders. Id, 

4.  The  statutory  right  of  a  corporation  to 
purchase  stock  of  another  company  does  not 
give  it  any  riffht.  as  the  owner  of  a  majority  of 
the  stock  and  bonds  of  such  company,  to  man- 
age its  affairs  so  as  to  cause  a  default  on  a 
mortgage  and  obtain  control  of  the  property 
by  foreclosure  at  less  than  its  value  to  tbe 
injury  of  tbe  minority  stockholders.  Id. 
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6.  The  fact  Hi&t  a  contract  company  dom- 
Inatca  and  controls  a  railroad  company  haviog 
tlie  same  stockholders  will  not  make  its  en- 
gagements operate  in  legal  effect  as  those  of 
the  railroad  company  with  respect  to  one  who 
is  fully  aware  of  the  relations  of  the  compa- 
nies when  making  a  contract  with  the  former 
for  work  on  the  railroad.  BicAmand  d  I. 
Chn&lr.  Co.  ▼.  Richmond,  N.  L  d  B,R  Co, 
(C.  C.  App.  6th  C.)  625 

6.  A  statute  of  a  state  in  which  a  railroad 
company  is  organized  can  giTe  it  no  authority 
to  lease  a  railx^d  held  by  it  in  another  state 
contrary  to  the  poli^  of  the  latter  state.  Van 
Stetiben  y.  Centfol  A  Co,  (Pa.)  577 

7.  One  who  becomes  a  member  of  a  foreign 
corporation  subjects  himself  to  such  laws  of 
the  gOYemment  of  its  situs  as  affect  its  powers 
and  obligations.  Warner  t.  JMbridge  d  C. 
Co.  (Mich.)  701 

8.  An  assessment  which  will  be  binding  on 
nonresident  policy  holders  may  be  made  under 
the  Minnesota  statutes  upon  the  premium  notes 
of  the  holders  of  mutual  policies  in  an  insur- 
ance company  organized  in  that  state  to  repay 
unearned  premiums  on  cash  policies  issued  by 
the  company.  Id. 

9.  An  assessment  on  premium  notesf  made 
by  a  receiver  of  a  mutual  insurance  company 
under  a  decree  of  the  court,  is  not  an  adjudi- 
cation binding  on  the  courts  of  another  state 
as  against  tbe  maker  of  one  of  such  notes  who 
was  not  a  party  to  the  proceedings  resulting  in 
the  assessment  and  who  before  tbe  bankruptcy 
of  the  company  had  surrendered  his  policy 
and  reoeiyed  back  his  note.  Park&r  ▼.  Lamb 
(Iowa)  704 

10.  A  stockholder's  liability,  which  it  con- 
tractual under  the  statute,  becomes  a  part  of 
the  assets  which  pass  to  a  receiver  for  the  pay- 
ment of  corporate  debts.  CuMng  ▼.  Perot 
(Pa.)  787 

Notes  and  Bbiem. 

Corporations;  articles  of,  as  contracts.     466 

Owning  stock  of  other  companies;  con- 
trolling other  company.  78 

Effect  of  assessment  on  stockholders  made 
under  order  of  court  in  another  state  as  reo 
ffidieata.  694 

Right  to  enforce  stockholder's  liability  out- 
side of  tbe  state  of  incorporation:— (I.)  In  ac- 
tion by  corporation  or  its  representative;  (II.) 
in  action  by  creditor  of  corporation:  (a)  rem- 
edy according  to  law  of  forum;  (b)  for  unpaid 
subscriptions  to  stock:  (1)  in  general;  (2)  by 
creditor's  bill;  (e)  for  statutory  liability  after 
stock  is  fully  paid  for:  (1)  in  general;  (2)  na 
ture  of  the  liability;  (8)  liability  absolute  or 
distinct  from  statutory  remedy;  (4)  constitu- 
tional liability;  (6)  exdqsiveness  of  statutory 
remedy  provided  in  state  of  incorporation;  (o) 
conditions  prescribed  by  statutes  in  state  of 
incorporation:  (7)  action  at  law;  (8)  suit  in 
equity;  (d)  remedies  in  Federal  courts:  (1)  in 
general;  (2)  in  equity:  (8)  at  law:  (III.)  con- 
tribution between  stockholders  of  foreign  cor- 
porations. 787 

Foreign  right  of  contract.  696 
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Notes  Ain>  Bribfb. 

Costs;  as  debts  within  constitutioiial  provi- 
sion as  to  imprisonment.  655 

COUNTIES.    See  also  Bonds,  4,  6;  Public 
Monet;  Statutes.  11-14.  20. 

1.  Counties  are  not  included  among  the 
corporations  referred  to  in  Tenn.  Const,  art. 
11,  ^  8,  prohibiting  the  creation  or  increase  of 
the  power  of  corporations  by  special  laws. 
Burnett  v.  Maloney  (Tenn.)  541 

2.  A  county  is  not  a  municipal  corporation 
in  the  full  sense  of  the  term,  but  only  a  quasi 
corporation,  and  possesses  such  powers  and  is 
subject^  to  only  such  liabilities  as  arespe- 
ciallv  provided  for  by  law.  Sehweisa  v.  First 
Judicial  Diet.  Ct.  (Nev.)  602 

8.  Counties  are  municipalities  within  the 
meaning  of  Wis.  Laws  I8d5,  chap.  188,  au- 
thorizing municipalities  to  make  donations  to 
the  state  home  for  tbe  feebleminded.  Lund 
V.  Citippewa  County  (Wis.)  181 

4.  Donations  by  a  county,  made  merely  to 
secure  a  site  for  a  state  institution  for  the 
feeble-minded,  nnd  in  no  way  affecting  Ibe 
efficiency  and  successful  operation  of  the  in- 
stitution when  established,  are  not  against  pub- 
lic policy.  Id. 

5.  A  prohibition  of  county  aid  to  any  indi- 
vidual, association,  company,  or  corporation, 
does  not  apply  to  such  aid  to  the  state  or 
United  States.  Lanoey  t.  King  County 
(Wash.)  817 

6.  A  prohibition  against  county  indebted- 
ness for  any  other  than  strictly  county  pur- 
poses will  not  prevent  indebtedness  for  a  pub- 
lic canal  through  the  county  to  connect  two 
large  public  waterways  with  the  ocean.       Id. 

7.  In  determining  whether  or  not  county 
indebtedness  violates  a  constitutional  provision 
that  no  county  shall  create  any  indebtedness 
ezceediog  2  per  cent  upon  the  assessed  value  of 
the  tazaole  property  in  it,  compulsory  obli- 
gations imposed  by  the  legislature  must  be 
included.  Grand  Idand  d  N.  W.  R  Co.  v. 
Baker  (Wyo.)  885 

8.  The  fact  that  the  validity  of  the  debt 
on  which  a  Judgment  against  a  county  was 
rendered  cannot  be  questioned  in  fk  proceeding 
to  enforce  a  tax  to  pay  it  does  not  prevent  a 
resistance  of  tbe  lax  on  the  ground  that  it  was 
not  authorized  by  law.  Id. 

9.  Recourse  to  tbe  claims  upon  which 
Judgments  against  a  county  were  rendered  may 
be  had  to  determine  to  what  class  they  belong, 
and  whether  or  not  any  limit  is  imposed  upon 
taxation  by  which  they  may  be  enforced.    Id. 

10.  A  judgment  against  a  county  for  a  claim 
which  should  nave  been  paid  out  of  current  rev- 
enue, but  was  not  because  the  amount  limited 
by  Uie  Constitution  was  exhausted,  and  which 
did  not  become  valid  county  indebtedness 
because  the  constitutional  limit  of  indebtedness 
had  already  been  reached,  or  because  it  was 
not  legally  adopted  by  tbe  people,  is  not  '*pub- 
lic  debt"  within  the  meaning  of  a  provision  of 
a  Constitution  limiting  the  tax  rate  except  for 
public  debt  and  interest  thereon.  Id. 


868 


Courts— CBDiiHAL  Law. 


11.  The  expenie  of  malDtainlng  the  dis- 
trict court  is  a  county  purpose  which  must  be 
provided  for  out  of  the  fund  raised  by  the  lim- 
ited tax  levy  authorized  by  Wyo.  Const,  art. 
15,  §  6.  Grand  Idand  Jt  N.  W.  B.  Oo.  t. 
Baker  (Wyo.)  885 

12.  A  board  of  county  commissioners  which 
can  only  act  as  a  body  in  session  cannot  con- 
fess Judgment  af^ainst  the  county  under  a  stat- 
ute requiring  defendant  to  personally  appear 
in  court  in  order  to  confess  judgment         Id, 

18.  A  power  of  attorney  to  confess  judg- 
ment cannot  be  given  by  a  board  of  county 
commissioners  without  statutory  authority.  Id. 

14.  Compensation  to  be  made  to  a  land- 
owner for  land  taken  by  a  county  for  the 
location  of  a  public  road  must  be  paid  out  of 
the  ordinary  county  revenue  raised  by  the 
limited  tax  provided  by  Wyo.  Const,  art.  15, 
§5.  Id. 

NOTBB   AND    BrIBFB. 

Counties,  as  municipalities;  incorporation  of. 

803 

As  municipalities;  donations  by,  for  public 
institution.  182 

Power  to  issue  bonds;  issuing  bonds  pay- 
able in  gold.  541 

Limitation  of  indebtedness  of.  885 

COURTS.    See  aiso  Continuahcb. 

1.  Two  members  of  the  Tennessee  court 
of  chancery  appeals  may  hear,  consider,  con- 
fer together,  and  decide  the  causes  before 
them,  in  the  absence  of  the  other  member  of  the 
court  from  sickness  or  other  reason,  although 
the  act  creating  the  court  makes  no  provision 
as  to  the  number  which  may  act  or  constitute 
a  quorum,  but  Mill.  &  V.  (Tenn.)  Code,  g  56, 
while  not  applicable  to  the  court,  provides 
generally  that  a  majority  of  three  or  more 
ofticers  to  whom  Joint  authority  is  s^ven  may 
exercise  it,  unless  otherwise  declared.  Covoan 
V.  Murcli  (Tenn.)  588 

2.  A  citizen  of  one  state  may  maintain  in 
the  courts  of  another  state  a  transitory  action 
arising  at  his  residence  against  another  citizen 
of  the  same  state  found  in  the  other  state  under 
the  provision  of  the  United  States  Constitution 
guaranteeing  to  the  citizens  of  each  state  all 
the  privileges  and  immunities  of  citizens  of  the 
several  states  which  the  courts  of  the  latter 
state  have  no  discretionary  power  to  dismiss. 
Bingartner  v.  Illinou  SUd  Co.  (Wis.)         508 

8.  The  legislature  must  be  the  Judge  as  to 
whether  or  not  there  is  reason  to  apprehend 
fraud  in  the  sale  of  goods  by  itinerant  vendors, 
when  it  enacts  a  stringent  license  law  for  the 
prevention  of  fraud  in  such  sales  State  v. 
DarnngUm  (Vt.)  100 

4.  The  reasonableness  of  license  fees  in 
respect  to  their  amount,  when  imposed,  not 
by  municipal  ordinance  without  legislative 
authority,  but  by  the  state  through  legislative 
enactment,  is  conclusively  established  by  the 
statute,  and  cannot  be  reviewed  by  the  courts. 

Id. 

5.  A  court  cannot  declare  void  a  contract 
for  the  term  of  twenty-one  years  made  by  a 
city  in  ttie  exercise  of  discretionary  power 
given  by  the  legislature  to  determine  the  length 
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of  the  term  of  such  contract.    lUinaie  TVutt  A 
Sav.  Bank  v.  Arkansas  City  (C.  C.  App.  8th  C.) 

518 

6.  In  the  construction  of  the  statutes  of  t 
state  which  measure  the  powers  and  liabilities 
of  its  political  organizations  Federal  courts 
uniformly  follow  the  interpretation  of  the 
highest  judicial  tribunal  of  the  state,  where  no 
question  of  general  or  conunercial  law  or  of 
right  under  the  United  States  Constitatton  or 
laws  is  involved.  IiL 

7.  The  decisions  of  the  highest  ooort  of  t 
state  upon  the  proper  construction  to  be  given 
to  the  constitutional  and  statutory  provisions 
of  that  state  are  binding  in  f'ederal  courts. 
Rhodes  v.  United  States  Aat.  Bank  (C.  O.  App. 
7th  C.)  742 

8.  The  courts  of  one  state  wUl  adopt  its  own 
methods  of  construction  on  a  conaUtutional 
provision  of  another  state  where  the  courts  of 
the  latter  state  have  not  construed  it.  Tuttie 
V.  Nationai  Bank  of  the  Bepublie  (111.)  750 

Notes  AND  Bbiiefs. 

Courts;  jurisdiction  in  action  between  non- 
residents. 504 

MaJ<yity  or  quorum  of.  588 

COVENANT. 

1.  The  test  in  equity  to  determine  whether  t 
covenant  in  a  deed  runs  with  the  land  is  the 
intention  of  the  parties.  LandeU  r.  HamiUtm 
(Pa.)  887 

2.  A  covenant  that  the  "house**  oo  a  lot  con- 
veyed "shall  be  forever  hereafter  restricted 
from  having  any  buildini?  or  part  of  a  building 
attached  to  the  said  messuage  thereon  erected ' 
more  than  10  feet  high  is  not  limited  to  the 
house  or  building  then  existing  on  the  land. 

Id. 

8.  A  change  in  the  use  of  premises  from  resi- 
dence to  business  purposes  after  a  covenant  re- 
stricting erections  thereon  above  a  certain 
height  is  not  suifident  to  destroy  the  effect  of 
the  covenant.  Id. 

4.  Building  along  the  division  line  and  partly 
on  each  lot  a  solid  wall  higher  than  a  covenant 
requires  the  servient  lot  to  remain  unobstructed 
for  the  purpose  of  furnishing  light  and  air  to 
the  dominant  lot  will  prevent  the  dominant 
owner,  who  builds  it,  from  enforcing  the  cov- 
enant in  equity  as  to  the  space  below  the  top 
of  the  wafl,  but  will  not  absolutely  terminate 
the  covenant.  U. 

NOTBS  ASD  BrIEVS. 

Covenant;  running  with  land;  lestricting 
building.  827 

CREDITORS*  BILL. 

Notes  and  Bbief& 

• 

For  unpaid  subscriptions  to  stock  of  foreign 
corporation.  74S 

CRIMINAL  LAW.  See  also  Bioaict: 
CoNSTiunoNAii  LAWp  8;  Convicts;  Ha- 
beas   C0BPU6»    2;     IjIFBiaONMJBMT    FOB 

Debt. 

1.  The  laws  in  force  when  the  fatal  blow  or 
wound  is  inflicted  govern  the  crime  of  murder. 
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A8  H  ii  legtrded  as  eommltted  at  that  time,  al- 
tliougb  the  death  occars  on  a  sobaequent  date. 
DAn^if  T.  auos  (Neb.)  851 

3.  A  oonaolldation  of  separate  indict ments 
charging  definite  offenses,  for  the  purposes  of 
trial,  does  not  make  them  one  offense  so  as  to 
permit  but  one  sentence.  Hinoard  t.  United 
Staten  (C.  0.  App.  6th  C.)  509 

8.  Cumulative  and  successive  sentences  are 
within  the  power  of  a  court  to  impose  at  com- 
mon law,  and  they  may  be  imposed  by  Federal 
courts  without  any  express  authority  by  act  of 
Congress.  Id, 

4.  The  possibility  of  a  deduction  by  good- 
time  credits,  although  contingent  on  the  con- 
duct of  I  he  convict,  does  not  render  a  sentence 
flo  indefinite  or  uncertain  that  a  successive  sen- 
tence to  begin  on  the  expiration  of  the  former 
wiU  be  invalid.  Id. 

NOTBB  AKD  BrQEFB. 

CIrimlnai  law;  enhancing  penalty  of  crimes 
when  committed  by  habitual  criminals  or  prior 
offenders: — (L)  Vuidity  of  statutes  and  ordi- 
nances: (a)  in  general;  (b)  ex  poet  faeto  laws: 
<^)  cruel  and  unusual  punishment;  (d)  equal 
protection  of  the  laws;  \e)  second  punishment 
or  jeopardy  for  the  same  offense;  (11.)  Con- 
struction and  effect  of  statutes:  (a)  in  general; 
(P)  third  and  subsequent  offenses;  (c)  conditions 
as  to  PTior  conviction  before  commission  of 
later  offense;  (ef)  conditions  as  to  execution  of 
or  relief  from  prior  sentence  before  commission 
of  later  offense;  {e)  effect  of  pardon  of  prior 
offense;  (/)  effect  of  appeal  or  writ  of  error  to 
review  prior  conviction;  (g)  effect  of  prior 
conviction  in  other  state  or  countrv;  (A)  what 
prior  sentence  must  have  been;  (t)  similarity  or 
identity  of  prior  and  subsequent  offenses;  (j) 
procedure:  (1)  in  general;  (2)  pleas  and  ad- 
missions; (8)  order  of  trial:  separating  issues; 
(4)  proof;  (6)  attacking  validity  of  prior  con- 
viction; (6)  verdict  and  Judgment;  (7)  appeal 
or  writ  of  enor.  .  .  898 

Reduction  of  prisoner's  term  by  allowance 
for  good  behavior:— (I.)  Constitutionality  of 
statute  providing  therefor;  (JI.)  Construction 
and  effect  of  statutes:  (a)  in  general;  {b)  Fed- 
eral cases.  509 

CROPS.    See  BiCBZiSHimTa 

CUSTOM.     See    Carribbs,  Noma  and 
Bbiefs.  ' 

DAMAGES.    See  also  TRiAii,  6. 

1.  Exemplary  damages  are  recoverable 
for  fraud  in  inducing  a  man  to  marry  a  woman 
who  is  pregnant  by  another.  Kujek  v.  Gold- 
man  (N.  t.)  166 

2.  Exemplary  damages  cannot  be  recov- 
ered from  a  carrier  for  the  malicious  act  of 
the  conductor  in  ejecting  a  passenger  unless 
his  act  is  either  authorized  or  ratified  by  the 
carrier.  Robinmm  t.  Buperior  Sapid  Traneit 
B,  Go.  (Wis.)  -  205 

8.  The  holder  of  a  fire  insurance  policy 
insuring  "forever"  the  insured  and  his  assigns 
may.  where  the  insurer  wrongfully  terminates 
the  policy,  secure  a  new  policy  in  another 
company,  and  recover  from  the  old  company 
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the  costs  thereof.    Marahatt  t.  F^nkHn  F. 
Ine.  Go.  (Pa.)  159 

4.  The  difference  between  the  actual  mar- 
ket value  of  a  lot  and  the  price  received  |s  the 
measure  of  damages  for  a  mistake  in  the 
transmission  of  a  telegram  which  is  not  in  ci- 
pher, to  an  agent  by  which  a  lower  price  is 
named  to  him  than  that  stated  by  the  princi- 
pal, and  in  reliance  upon  which  he  executes 
the  contract  Seed  v.  Weetern  U.  Teleg,  Co. ' 
(Mo.)  492 

5.  A  verdict  for  $500  is  not  excessive  as 
damages  for  the  mental  anguish  suffered  by  a 
father  on  account  of  inexcusable  delay  in  de- 
livering a  telegram  to  a  minister  of  the  gospel 
calling  him  to  the  bedside  of  a  daughter  who 
desired  baptism  and  union  with  the  church, 
where  the  result  was  that  he  failed  to  come 
until  after  she  was  dead.  Weetern  U.  TeUfj. 
Co.  V.  Bobineon  (Tenn.)  48 1 

6.  No  recovery  can  be  had  for  a  miscar- 
riage resulting  from  fright  caused  by  the  neg- 
ligence of  another.  MitcheU  v.  Bocheeter  B.  Co. 
(N.  Y.)  781 

7.  Damages  for  the  death  of  a  married 
woman  cannot  include  the  loss  to  her  minor 
child  where  the  action  is  brought  by  her  hus- 
band, under  Mill.  A  V.  (Tenn.)  Code,  §  81H0. 
which  provides  that  a  right  of  action  for  in- 
juries causing  the  death  of  any  person  shall 
not  abate  by  reason  of  the  death,  but  shall 
pass  to  his  widow,  or  if  none,  to  his  children, 
or  to  his  personal  representative,  for  the  ben- 
efit of  the  widow  or  next  of  kin,  but  fails  to 
make  any  express  provisi5n  as  to  the  bene- 
ficiary in  case  of  the  death  of  a  married 
woman,  and  leaves  the  recovery  to  go  to  the 
husband  ^itrtf  mariti,  as  it  would  have  gone  at 
common  law  but  for  its  rule  of  abatement. 
Chattanooga  Electric  B.  Co.  y.  Johneon  {Tenn.) 

443 

Notes  ahd  Bbiefs. 

Damages;  exemplary,  for  act  of  carrier's 
servant.  205 

DAMS. 

1.  A  statute  giving  thf  trustees  of  a  public 
canal  power  to  raise  Uie  water  in  a  river  to  a 
certain  height  by  means  of  a  dam,  and  pro> 
viding  that  if  in  constructing  the  canal  or  de- 
veloping the  dam  it  becomes  necessary  to 
use  private  property,  the  board  "  shall  have  a 
right  to  acquire  such  right  of  way  '*  in  the 
manner  now  provided  by  law,  requires  the 
settlement  of  damages  for  flooding  lands  by 
the  dam  under  the  eminent  domain  law,  and 
not  by  suit  for  nuisance.  Leiteeey  v.  Columbia 
Water  P<noer  Co.  (8.  C.)  215 

2.  Failure  to  object  to  the  raising  of 
water  along  abutting  lands  by  a  dam  acros.«i 
a  river  constitutes  permission  to  do  so  within 
the  provision  of  a  statute  that  in  esse  any 
person  permits  entry  upon  his  land  for  the 
construction  of  a  public  improvement  without 
previous  compensation  he  shall  have  a  right 
to  petition  for  the  assessment  of  his  damages, 
60  that  such  remedy  is  exclusive.  Id 

8.  The  grant  of  a  right  to  flood  a  part  of 
a  farm  by  the  erection  of  a  dam  will  preclude 
the  maintenance  of  an  action  for  injuries  caused 
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Death— EiJEOTBiGAL  Ubhi  ahd  ApPLEAScna. 


by  tb«  dam  to  the  remaiDiog  portion.    Ifuna- 
maker  t.  Columbia  Wat&r  Fmoer  Co.  (&  O) 

DEATH.  See  also  DAXAoae,  7;  Husbahd 
AND  Wnrs,  10. 

1.  A  sairlring  'busbaDd  at  aacb  cannot 
iiuiintain  a  suit  for  tbe  wrongful  killing  of 
Lis  wife,  under  Mill,  ft  V.  (Tenn.)  Code, 

•  ^  8180,  prevendng  tbe  abatement  of  tbe  suit, 
alibougb  tbe  recovery  inures  to  bis  benefit, 
t>ut  be  must  bring  tbe  action  as  adminis- 
trator. ChaUanooaa  EUetric  JSL  Co.  y,  John- 
•pnCTcnn.)^  :^  '*48 

2.  Tbe  rigbt  of  action  for  damages  re- 
sulting from  deatb  is  exclusive  of  an  ad- 
ministrator's rigbt  of  action  to  recover  for  tbe 
imin  and  expense  suffered  by  tbe  person  of 
bis  intestate  from  the  injuries  wbich  caused 
his  deatb,  under  R  L  Rev.  Stat.  1857,  cbap. 
176,  creating  a  rigbt  of  action  for  death,  and 
also  providing  for  tbe  survival  of  actions  of 
"  trespass  on  tbe  case  for  damages  to  tbe  per- 
son" as  tbe  survival  applies  to  cases  of  inju- 
ries not  causing  death.  Lubrano  v.  AUaniie 
MiUiiKh)  797 

NoTRB  AKD  Briefs. 

Deatb;  right  of  action  for  deatb  of  married 
woman.  442 

How  many  distinct  causes  of  action  arise 
from  injuries  resulting  in  death:— (I.)  Alterna- 
live  action  for  death  or  injury:  (a)  generally; 
(6)  actions  for  death  as  affected  by  release: 
(1)  by  injured  party;  (2)  by  others;  (8)  bv  plain- 
tiffs; {c)  other  actions  as  a  bar:  (1)  actions  for 
tbe  injury;  (2)  other  actions  for  ibe  deatb;  {d) 
multiplicity  of  actions  for  deatb;  {e)  bar  of 
other  actions  by  limitation;  (/)  for  deatb  of 
infants;  (II.)  concurrent  actions  for  death  and 
injury.  788 

DEBT.  Bee  Impbibohmbst  fob  Dbbt, 
NoTsa  AND  Bribfb. 

DEBTOR  AND  CREDITOR.  See  OoK- 
flrrrunoNAL  Law,  18. 

DISDICATIOll.  See  Publzo  Gboundb, 
1.8. 

Notes  and  Bbiefb. 

Dedication;  acceptance  of;  nonuser;  estoppel 
asta  784 

DEED.  See  Dams,  8;  Eyidbnob,  17;  Tbusts. 

DEFINITIONS.  See  Oonbtitutional 
Law,  10;  Husband  and  Wife,  17;  Liens, 
1;  Parknt  and  Child. 

DELEGATION  OF  POWER.    See  CoN- 

BTXTUTIONAL  LaW,  10. 

DESCENT     AND     DISTRIBUTION. 

Sec    also   Estoppel,   6;    Pabent   and 
Child. 

A  fraud  upon  tbe  rights  of  a  wife  is  com- 
mitted when  tbe  husband  strips  himself  of  all 
his  property  just  liefore  death  b>  delivering 
deeds  of  real  estate  that  had  t)een  made  some 
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years  before  and  giving  a  check  for  money 
which  constituted  all  of  his  personal  property 
In  order  to  defeat  hia  wife's  rights  as  hia  heir, 
after  obtaining  the  full  benefit  of  tbe  property 
up  to  the  end  of  his  own  life.  Bmiik  v.  dmi& 
(Colo.)  4B 

Notes  and  Bbieb. 

Descent;  disposal  of  property  hi  frmnd  of 
wife's  rights.  50 


DIVORCE.    See  Husband  and 
12,  Notbs  abd  Brieva. 


a 


DONATION.    See  Bonds,  4;  Ooobtib^  4, 
5;  Public  Monet. 

DOWER.    Bee  also  Dbbcent  and  Dibtbi- 
bution. 

Notbs  and  Bbiefbw 

Dower;  ss  affected  by  insanity  of  hnsbsnd. 

884 

DRAINS  AND  SEWERS.   SeeslsoOiL; 

Tbial,  7. 

Tbe  fact  that  s  sewer  blows  up  is  en- 
titled to  consideration  upon  the  question  of  care 
on  tbe  part  of  s  municipality  In  respect  to  its 
management    Fiuht  v.  8t.  LouU  (Ma)      118 


Notes  and  Bbiefs. 
Drains;  liability  of  dty  for  dangerous 


118 


DRUNKENNESS.     See  Husband  axd 
Wive,  4, 14,  Notes  and  Bbiefb. 

ELECTRICAL   USES   AND   APPU- 
ANCES. 

1.  A  man  who  comes  in  oontact  with  an 
eleCtric-ligbt  wire  on  the  side  of  a  building 
while  climbine  out  of  a  window  upon  a  comin 
while  at  work  paintiag  the  building  is  not 

fuilty  of  contributory  neglleence,  unless  in  so 
oiog  he  fails  to  exercise  toe  degree  of  care 
which  ordinarily  careful  and  prudent  persons 
usually  exercise  under  such  circumstances. 
MeLaughUn  t.  LouimnOe  JOeOrie  UgU  Oo. 
(Ky.)  8W 

2.  Tbe  spparently  proper  insulation  of  elec- 
tric-light wires  on  tbe  side  of  s  building  is  an 
invitation  or  inducement  to  persons  painting 
tbe  building  to  risk  the  consequences  of  con- 
tact with  them,— especially  in  the  middle  of  tbe 
day.  Id, 

8.  The  utmost  care  is  necessary  to  keep  tbe 
insulation  of  dangerous  electric  wires  perfect 
at  a  place  where  people  have  tbe  right  to  go 
for  work,  business,  or  pleasure,  although  very 
great  care  may  be  sufficient  as  to  wires  at  other 
places.  A. 

4.  The  fact  that  tbe  insulation  of  dangerous 
electric  wires  is  very  expensive  or  inconvenieot 
is  no  excuse  for  failure  to  mske  such  insula- 
tion perfect  at  points  where  people  have  the 
right  to  go  for  work,  business,  or  pleasure. 

/a. 
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5.  TWonly  power  of  reirulation  impliedly 
reBerved  by  a  city  oo  giving  to  a  telefnaph 
ooiDpany  or  other  such  corporation  its  consent 
that  electric  wires  may  be  laid  under  the  streets 
is  such  regulation  as  the  safety  and  welfare  of 
the  public  may  demand,  where  the  corporation 
derives  its  power  to  place  wires  underground 
from  the  state,  subject  only  to  the  consent  of 
tbe  muDicipalitv.  8toU,  8i.  LouU  Under- 
fftound  Service  Oo.  ▼.  Murphy  (Ma)  809 

0.  An  ordinaooe  granting  to  a  fubway  com- 
pany and  its  assigns  the  right  to  occupy  space 
under  any  streets' in  the  city  for  tlie  period  of 
lifty  years,  to  the  practical  exclusion  of  all 
other  public  uses,  with  power  to  select  its  own 
patrons  and  dictate  its  own  terms  and  elect 
which  streets  it  will  use,  is  void  as  an  attempt 
to  surrender  the  power  to  regulate  the  under- 
ground use  of  ctcvels  by  wire-using  companies. 

7.  A  city  has  no  power  to  grant  to  a  corpo- 
ration the  right  to  lay  a  subway  for  electric 
wires  under  all  the  city  streets,  without  reserv- 
ing the  power  of  supervision  and  control,  not 
only  of  the  work  of  excavating  in  the  streets, 
but" of  all  matters  incident  to  its  location,  con- 
struction, maintenance,  and  use,  although  the 
sole  purpose  of  the  subway  may  be  that  of 
leasing  to  public  wire-using  corporations.    Id. 

NoTBS  Aia>  Brubfb. 

Electrical  uses;  grant  of  franchises  to  elec- 
trical subway  companies.  869 

ELECTRIC  RAILROADS.    BeeSTRBBT 

Railwatb,  1,  8,'  4. 

EMBLEMENTS. 

Unmatured  crops  growing  upon  land  be- 
longing to  the  owner  of  the  crops  are  part  and 
parcel  of  the  land  for  the  purpose  of  Jurisdic- 
tion of  an  action  for  damages  to  them.  Baglejf 
▼.  Columbus  a.  B.  Oo.  (Qa.)  886 

EMINENT  DOMAIN.     See  also  Damb^ 
1,9. 

1.  That  title  to  a  public  improvement  when 
it  is  completed  is  to  oe  conveyed  to  the  United 
States  wul  not  prevent  tbe  state  from  exercis- 
ing its  power  of  emioent  domain  to  acquire 
the  necessary  land  upon  which  to  construct  it. 
Laneey  v.  King  County  (Wash.)  817 

2.  A  constitutional  right  to  a  remedy  for 
injury  to  property  does  not  include  the  right 
to  recover  for  an  injury  not  different  in  kind, 
but  only  in  degree,  from  that  suffered  by  the 
commuoity  in  general  from  the  vacation  of  4 
remote  part  of  a  street,  though  it  causes  de- 
preciation in  the  value  of  property,  but  leaves 
ample  means  of  access  tnereto.  Dantzer  v. 
Indianapolii  U.  B.  Co.  (Ind.)  769 

8.  A  railroad  chartered  to  extend  from  a 
certain  town  past  a  sawmill,  through  rough, 
mountainous,  timbered,  and  sparsely  settled 
country,  to  the  middle  of  a  certain  section  on 
lands  of  the  United  States,  without  going  near 
any  other  town,  city,  or  settlemeot  or  other 
railroad,  but  which  has  been  built  only  from 
the  sawmill  about  2  miles  from  the  town,  for 
5i  miles  into  the  timbered  region,  and  has  no 
freight  or  passenger  depots,  passenger  coaches, 
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or  freight  cars,  except  trucks,  and  has  never 
charged  passengers  any  fare, — ^is  a  public  way 
for  whicn  eminent  domain  may  be  exercised, 
where  it  is  not  shown  that  it  was  intended 
simplv  as  a  logging  road,  and  everyone  having 
occasion  to  use  it  as  a  passenger  or  for  the 
transportation  of  freight  has  a  right  to  require 
tbe  service.  Bridal  Veil  Lumbering  Oo.  v. 
Jehnton  (Or.)  868 

A  Payment  into  oonrt  of  an  award  of  view- 
en  from  which  an  appeal  is  taken  by  the. 
property  owners  is  not  suflScient  to  satisfy  Pa. 
Const,  art  16,  %  8,  requiring  Just  compensa- 
tion to  be  "paid  or  secured  before  the  taking, 
injury,  or  destruction"  of  property  in  eminent 
domain  cases,  and  therefore  the  act  of  May 
14,  1889,  providing  that  on  such  payment  into 
court  the  right  to  use  the  property  shall  vest 
in  the  corporation  seeking  to  take  it,  and  that 
the  money  shall  remain  in  court  to  await  the 
final  judgment  00  appeal,  is  unconstitutiodaL 
Barrisburg,  C.  d  C.  Tump.  Bead  Co.  v.  Harris- 
burg  d  M.  Eke,  B,  Co.  (Fa.)  438 

Notes  and  BBiXFa 

Eminent  domain;  payment  or  security  of 
just  compensation.  482 

ESTOPPEL. 

1.  No  one  may  to  the  damage  of  another 
deny  the  truth  of  representations  by  which  he 
has  purposely  or  carelessly  induced  the  latter 
to  change  his  rituation.  lUinois  Trust  A  8av, 
Bank  ▼.  Arkansas  City  (0.  0.  App.  8th  C.) 

618 

2.  The  payment  of  interest  on  town  bonds 
which  were  void  because  issued  without  au- 
thority does  not  ratify  them.  Union  Bank  v. 
Otford  (N.  0.)  487 

8.  A  city  is  estopped  to  defeat  a  recovery 
for  rent  of  hydrants  as  against  bondholders 
who  loaned  money  on  a  mortgage  of  the  plant 
and  income  of  waterworks  built  under  the  di- 
rection and  accepted  by  formal  resolution  of 
the  city  council,  and  completed  according  to 
tbe  terms  of  a  defeated  ordinance,  where  the 
city  has  paid  rents  without  protest  for  fourteen 
months,  either  on  the  ground  that  there  waa 
no  contract  or  that  it  had  no  power  for  the 
term  mentioned  in  the  ordinance  or  to  grant 
the  exclusive  right  to  the  use  of  its  streets  for 
water  pipes.  [PerSanborn«  J.]  Illinois  Trust 
db  Sav.  Bank  ▼.  Arkansas  OUy  (C  C.  App. 
8th  C.)  518 

4.  An  equitable  estoppel  will  preclude  the 
public  from  claiming  as  a  public  park  land  so 
designated  on  a  recorded  plat,  where  it  makes 
no  claim  to  the  land  except  by  failing  to  assess 
it  for  taxes  for  many  years,  and  then  the  owner 
files  a  new  plat  on  which  tbe  land  is  described 
as  his  own  property,  after  which  be  continues 
in  possession  as  he  slways  had  done,  takes 
down  tbe  old  fence  and  makes  a  new  one,  ex- 
pends money  in  other  improvements  upon 
It,  pays  taxes  for  a  series  of  years  upon  it 
and  builds  a  sidewalk  along  one  side  by  order 
of  the  city  authorities,  and  there  is  an  express 
adoption  of  his  new  plat  about  seven  years 
after  it  was  filed  by  an  act  incorporating  the 
city.     Beuter  v.  Lawe  (Wis.)  788 
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5.  A  state  is  not  estopped  from  deDjiog 
the  ▼alidity  of  a  eoDtract  made  without  au- 
thority because  the  contractor  has  in  good  faith 
performed  seryioes  under  it,  since  he  must  at 
his  peril  know  the  authority  of  thoee  who 
seem  to  act  for  the  atate.  MuUan  r.  State 
(CaL)  252 

6.  A  woman  is  estopped  to  claim  a  share 
in  an  estate  as  widow,  although  a  divorce  ob- 
tained from  her  in  a  suit  brought  by  the  guar- 
dian for  her  insane  husband  was  absolutely 
void,  where  she  has  accepted  alimony  under 
the  decree  and  contracted  a  subsequent  mar- 
riage.    Mohler  V,  ShanJc  (Iowa)  161 

7.  Legatees  of  full  age  who  demand  and 
compel  a  aistribution  to  them  of  the  proceeds 
of  a  sale  by  an  executor  of  the  interest  of  a 
deceased  partner,  although  protestioff  at  the 
same  time  tbat  they  do  not  admit  that  this  is  all 
that  is  due,  thereby  ratify  the  sale,  and  cannot 
afterwards  deny  tiie  executor's  power  to  make 
it  or  claim  anything  additional  on  acconut  of 
the  goodwill  of  tbe  business  for  which  nothing 
was  received.  [Per  Beatty,  Ob.  J.,  Hensbaw 
and  Temple,  JJ.  J    Phillrook  t.  Newman  (Gal.) 

266 

Notes  AND  BRisFa 

See  also  Dbdigation. 
Estoppel;  of  state.  862 

EVIDENCE.    Bee  also  Bamkb,  6^ 

Jadicial  notice. 

1.  The  courts  are  charged  with  knowledge 
under  Cal.  Code  Civ.  Proc.  §  1875,  subs.  2,  8. 
of  whatever  is  established  by  law,  and  of  all 
public  as  well  as  private  acts  of  the  legislative, 
executive,  and  Judicial  departments  of  the 
state.    Mullan  v.  State  (Cal.)  262 

2.  The  court  can  judicially  know  that  a 
certain  town  is  one  of  the  smaller  towns  of 
the  state.  Weetem  U.  Teleg,  Co,  v.  Rdbineon 
(Tenn.)  481 

8.  It  is  a  matter  of  common  knowledge 
that  a  bicycle  under  a  rider  of  ordinary  sireogth 
and  experience  can  attain  a  much  higher  rate 
of  speed  than  that  of  an  electric  car  running 
about  10  miles  an  hour,  and  by  mere  pressure 
of  the  hand  can  be  instantly  turned  aside  so  as 
to  leave  a  street-car  track  on  which  it  is  going. 
Eoerett  t.  Loe  Angeles  Gonsol.  BL  B,  Oo.  (Cal.) 

850 

4.  The  fact  that  gases  form  from  crude 
petroleum  oil  upon  its  subjection  to  heat  will 
be  judicially  noticed  by  the  courts.  Fuehs  v. 
8t,  Louis  (Mo.)  118 

PresamptioiiB  and  barden  of  proo£ 

6.  It  will  be  presumed,  in  the  absence  of 
any  decision  to  the  contrary  in  a  sister  state, 
that  the  contractual  liability  of  a  stockholder 
in  that  state  goes  to  a  receiver  as  assets  for  tbe 
payment  of  corporate  debts.  CuMngr,  Petot 
(Pa.)  787 

6.  An  agent  will  be  presumed,  in  the  ab- 
seoce  of  directions  to  tbe  contrary  from  a 
principal  residing  in  tbe  state,  to  have  been 
authorized  to  receive  Confederate  money  in 
payment  of  a  debt  or  judgment,  at  a  time  and 
place  when  and  where  such  moue^'  was  gener 
ally  received  in  business  transactions  and  was 

84  L.  R.  A. 


the  current  money  of  the  state,     ^^dry  v. 
BentiM  (Fla.)  2t$3 

7.  Destruction  by  a  servant  of  hia  em- 
ployer's books  after  the  latter'a  death  will  not 
raise  the  presumption  that  they  contained 
charges  against  the  servant,— especially  where 
they  were  not  destroyed  until  after  they  bad 
been  examined  and  the  servant  claimed  to  hav*; 
been  executing  his  employer's  orders.  Hay  v 
Peterson  (Wya)  581 

8.  An  executor  resisting   payment   of  a 
claim  for  compensation  for  services  reQdere>i 
to  tbe  testator  by  a  person  not  related  to  him 
on  the  ground  that  they  were  rendered  in  cod 
sideration  of  his  maintenance,  has  the  burden 
of  showing  that  fact.  Id. 

9.  A  presumption  that  a  girl  became  un 
conscious  before  a  minister  summoned  by  tele 
graph  could  have  reached  her  does  not  arise 
from  the  averment  that  she  became  uncon- 
scious after  sending  the  message  and  died  be 
fore  he  arrived,  where  in  the  same  action  it  is 
said  that  if  the  telegram  had  been  promptly 
delivered  he  would  have  arrived  in  time  to 
have  administered  to  her  spiritual  wanta.  West 
em  U.  Teleg,  Oo.  v.  Robinson  (Tenn.)  481 

10.  A  mistake  in  the  transmission  of  a  tele- 
gram makes  a  prima  facie  case  of  ne^tligence. 
and  casts  on  the  telegraph  company  the  bur 
den  of  disproving  negligence.  UeedY.  Western 
U.  Teleg.  Go.  (Mo.)  493 

11.  No  presumption  of  negligence  can  arise 
from  the  mere  fact  tbat  a  pa$<8enger  was  in 
jured  while  attemptinj^  to  pass  from  one  car  to 
another  while  tbe  train  ^as  in  motioD.     Mc 
Afee  V.  Huidekoper  (D.  C.  App.)  720 

12.  The  burden  of  showine  that  a  latent 
defect  in  the  construction  of  a  building  might 
have  been  discovered  and  removed  by  the 
owner  before  tbe  fall  of  tbe  building  by  reason 
thereof  rests  upon  the  party  asserting  negli- 
gence in  such  respect,  in  the  absence  of  evi 
deoce  tending  to  connect  such  cause  with  the 
owner's  negligence.    Ryder  v.  Kxnsey  (Minn.) 

557 

18.  The  falling  of  a  building  without  any 
apparent  cause,  in  the  absence  of  explanatory 
circumstances,  raises  a  presumption  of  failure 
by  the  owner  to  exercise  ordinary  care  to  keep 
it  in  a  safe  condition.  Td 

14.  Proof  by  one  injured  by  eating  un 
wholesome  food  at  a  public  restaurant  of  the 
fact  of  eating  the  food  and  of  consequent  sick 
ness  is  not  sufficient  to  make  a  prima  facie  case 
in  his  favor  against  the  restaurant  keeper,  nor 
to  shift  the  burden  upon  the  latter  to  establisb 
due  care.    Shefferv,  WiOoughl^  (ni)         46i 

Docaments. 

15.  An  invalid  contract  to  dissolve  a  mar- 
riage between  husband  and  wife  is  not  admis^ 
sible  in  his  favor  to  show  his  good  faith  in  con 
tracting  a  later  marriage,  when  charged  with 
bigamy,  under  a  statute  which  does  not  re- 
quire any  other  criminal  intent  than  is  involved 
in  entering  into  tbe  prohibited  marriage.  State 
y.  Zic7ifeld  (Nev.)  784 

16.  A  letter  in  which  the  writer  refers  to  a 
man  as  her  husband,  and  which  is  banded 
bim  to  read,  and  which  after  he  reads  he  in- 
closes in  an  envelope  and  puts  in  his  pocket 


BZOATATION;  ExBcnnoK. 
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with  olher  letters  tpparentlj  for  the  purpose 
o€  posting  it,  may  be  put  in  eTidence  as  an  ad- 
minion  on  his  part  on  an  issue  ss  ta  the  fact 
of  marriage.    Me  ffuletfi  EttaU  (Minn.)    884 

17.  CouTeyances  describing  the  grantor  as 
a  single  man  are  inadmissible  in  evidence  after 
his  death  against  a  person  claiming  to  be  his 
^widow,  in  order  to  disprove  the  marriage. 

Id. 

18.  Memoranda  of  accounts  not  in  regular 
account  books  are  not  admissible  as  secondary 
evidence  in  the  absence  of  anything  to  show 
that  the  items  had  ever  been  entered  in  such 
books,  or  if  so  that  they  could  not  be  produced. 
nap  V.  Peterson  ( Wy o. )  581 

19.  Memoranda  written  by  a  deceased  per- 
son upon  dates  on  a  calendar  indicating  pay- 
ment of  money  to  his  creditor  but  not  specify- 
ing tbe  amounts,  nor  shown  to  have  been  made 
in  regular  course  of  business  or  to  have  been 
continuous,  are  not  admissible  as  evidence  that 
such  payments  were  made.  Id, 


Phyaieal  •zaailnatloii* 

20.  The  measurement  in  the  presence  of 
tbe  jury  of  a  woman's  foot  and  her  leg  6  inches 
above  the  ankle,  in  a  suit  for  injuries  to  the 
foot  and  ankle,  must  be  permitted  by  the  court 
when  there  is  a  direct  conflict  as  to  such  meas- 
urements by  the  medical  men  called  by  tbe 
respective  parties,— at  least  if  the  witness  her- 
self does  not  object     BaU  v.  Manean  (Iowa) 

d07 
Oral*  as  to  writin^a, 

21.  Parol  evidence  is  inadmissible  to  ex- 
tend the  effect  of  a  written  contract  to  abrogate 
a  prior  agreement  beyond  the  terms  of  such 
contract  where  it  is  complete  and  there  is  no 
apparent  ambiguitv  therein  that  requires  an 
explanation.  Samaage  v.  Bludebaker  Broe,  Mfg. 
Co.  (Ind.)  863 

22.  0/al  evidence  that  a  landlord  agreed 
to  put  the  leased  premises  in  safe  condition  be- 
fore the  contract  was  made,  or  that  at  the  time 
it  was  made  he  and  his  agent  represented 
that  they  had  been  put  in  safe  condition  as 
promised,  is  admissible  where  the  written  con- 
tract relates  only  to  the  obligations  and  under- 
takings imposed  upon  the  tenant,  and  does  not 
in  .fact  include  all  of  these.    Hine9  v.  Willeox 

Tenn.)  824 

Hiscellaneoas. 

28.  A  lawyer  of  another  state  who  declares 
that  he  is  familiar  with  the  law  there  may  be 
allowed  to  prove  such  law  as  to  the  requisites 
of  a  valid  marriage.    Jaekeon  v.  Jaekeon  (Md.) 

778 

24  The  statute  of  limitations  of  the  state  in 
which  a  cause  of  action  arose  is  not  available 
in  an  action  in  another  state  for  the  enforce- 
ment of  such  cause  of  action,  unless  it  is 
offered  in  evidence.  Eingartner  v.  lUin&is 
SteeL  Co,  (Wis.)  508 

25.  What  a  conductor  said  after  allowing  a 
passenger  to  get  back  on  the  car  because  he 
bad  become  convinced  that  he  bsd  paid  his 
fare,  although  he  had  put  the  passenger  off  be- 
cause he  thought  he  had  not  paid  the  fare,  is  a 
part  of  tbe  ree  gesta  of  the  ejection.  Ttobin- 
$on  V.  Superior  Rapid  Traneit  R,  Co.  (Wis.) 

805 
34  £i.a  A. 


26.  A  witness  cannot  testify  to  the  general 
reputation  of  a  woman  for  chastity  while  liv- 
ing with  an  alleged  husband  from  whom  she 
has  since  separated  in  order  to  repudiate  a  pre- 
sumption of  marriage.  Jackson  v.  Jackson 
(Md.)  778 

27.  A  divided  reputation  in  the  community 
as  to  the  marriage  of  persons  cannot  be  proved. 

Id. 

28.  Evidence  as  to  sparks  thrown  and  fires 
set  by  unidentified  engines  is  admissible  in  an 
action  against  a  railroad  company  for  fires 
charged  to  have  been  set  by  sparks,  where 
there  is  evidence  that  the  fire  started  while  two 
trains  were  passing.  Van  Steuben  v.  Centra^ 
R,  Co.  (Pa.)  677 

28.  Evidence  that  officers  of  a  corporation, 
actinff  in  the  interest  of  another  company 
which  owned  a  malority  of  its  stock,  declined 
to  accept  business  which  would  produce  a  fund 
with  which  to  pay  interest  that  was  due,  and 
diverted  its  income  to  other  and  improper  pur- 
poses, whereby  a  default  of  the  interest  was 
occasioned,  is  admissible  in  defense  of  a  fore- 
closure instituted  on  behalf  of  such  other  cor- 
poration as  owner  of  a  majority  of  the  mort- 
gage bonds.  Farmenl  Loan  d  T.  Co.  v.  New 
York  A  N.  R.  Co.  (N.  Y.)  76 

80.  A  woman  who  authorizes  her  attorney  to 
employ  detecUves  to  watch  her  husband,  whom 
she  suspects  of  infidelity,  for  the  purpose  of 
obtaining  evidence  which  will  entitle  her  to  a 
divorce,  and  who  goes  with  tbem  at  a  time  ap- 
pointed to  surprise  nim  in  a  compromising  posi- 
tion with  a  lewd  woman  employed  by  them  for 
that  purpose,  may  be  found  to  have  known 
that  the  woman's  movements  were  governed 
by  them,  so  as  to  show  connivance  on  her  part 
which  will  bar  her  right  to  divorce.  Dennis 
V.  Dennis  (Conn.)  440 

Notes  and  BBtsFa 

Evidence;  presumption  against  the  destroyer 
(spoliator)  of  evidence:— (I.)  Where  a  party 
fails  to  produce  evidence  after  demand  or  no- 
tice by  the  party  entitled  to  the  production 
thereof;  (XL)  where  a  party  fails  to  introduce 
documentary  (*'the  best")  evidence  which 
would  properly  be  a  part  of  the  case:  {a)  the 
rule  staled;  (6)  the  substituted  evidence;  (e)  the 
rule  and  evidence  in  admiralty;  (III.)  where 
a  party  adversely  interested  destroys  or  with- 
holds evidence  to  which  the  adversary  is  en- 
titled: (a)  the  rule;  %  the  proof;  (s)  the 
damages.  581 

Of  reputation  of  marriage.  774 

Of  mailing  of  paper.  487 

Personal  examination  of  injured  party.    209 

Of  pedigree;  declarations  in  course  of  busi- 
ness; resgestm.  884 

EXCAVATION.    See  Highways,  1,  2. 

EXECUTION.    See  also  Attobnstb. 

NoTBS  AND  Briefs. 

Execution;  imprisonment  on,  see  Impuson- 
MBNT  FOR  Debt. 

Against  railroad.  566 


894 


EzoETrroRS  amd  Administbatoiu — Habkab  Cobfus. 


EXECUTORS   AND   ADHIHISTBA- 
TOBS.    See  Btidbmob,  8. 

EXPLOSION.    See  ftlso   Blabting;  Oil; 
Tbial,  1, 8. 

Time  for  repairi  after  notice  of  tbe 
unsafe  condition  of  a  locomotive  boiler  cannot 
be  claimed  by  a  railroad  company,  bo  aa  to 
excuse  it  from  liability  for  injury  to  a  person 
near  tbe  railroad,  caused  by  an  exploaion  of 
the  boiler,  if  it  could  have  avoided  the  explo- 
sion by  discontinuing  tbe  use  of  the  locomotive. 
LtmimUs,  IT,  A.  d  0.  B,  Oo.  v.  Lynch  (Ind.) 

208 

NoTBB  Ain>  Brtefs. 

Explosion;  liability  for  negligence  in  case  of. 

894 

EXPORTS.    See  Taxbb,  7. 

EX  POST  FACTO  LAWS. 

Notes  asd  Bbiefb. 
As  to  habitual  criminals.  890 

FENCEa 

Fences  permanently  affixed  to  land  con- 
stitute a  part  of  tbe  realtv  for  the  purpose  of 
jurisdiction  of  an  action  zor  damages  to  them. 
Baafejif  V.  Columbus  S.  £L  Oo.  (Ga.)  886 


FINES. 


Nom  aud  BBisFib 


Imprisonment  for,  as  impriaonment  for  debt 

851 

FIRES.    See  Eyidbitob,  28;  Tbial,  9, 10. 

FOOD.  See  also  Eyidbkob,  14;  Lioenbb, 
2,8. 

A  person  injured  by  eating  unwhole- 
some food  at  a  public  restaurant  must,  in 
order  to  recover  damages  from  the  person 
keeping  tbe  restaurant,  establish  carelessness 
or  negligence  on  his  part  Sheger  v.  WiU 
laughbp  (UL)  464 

FORFEITURE.    See  Mann,  8. 

FORMER  JTEOPARDT. 

NoTBs  AND  BBisra. 
As  to  habitual  criminals.  400 

FRAUD  AND  FRAUDULENT  OON- 
VEYANCES.  See  also  AiTACHiffKirr; 
Banks;  Cask,  2.  8;  Conbtitutional 
Law,  18;  Dbbcbnt  asv  Distbibutiov; 
Statutes,  5, 18. 

NOTKS  AKD    BBIEFa. 


Fraud;  in  inducing  marriage. 
Imprisonment  for  debt  in  case  ol 


158 
842 


FREE  SPEECH. 

The  constitutional  guaranty  of  the  right 
to  speak,  write,  or  publish  on  any  subject, 
does  not  extend  to  the  sending  of  letters  or 

81  L.  R.  A. 


circulars  to  a  debtor  threatening  to  advertise  a 
claim  against  him  for  sale,  which  is  a  threat  to 
injure  bis  credit  or  reputation  in  violation  of 
Mo.  Rev.  Stat  1880,  §  8782.  I^ate  ▼.  JieCahe 
(Ma)  127 

FRIGHT.    See  also  Damagbb,  8;  FboxI' 
xatbCausb;  Stbbbt  Railwatq.  4. 

NoTBs  Ain>  BuBn. 

See  also  Strbbt  Railwati. 
Fright;  action  for  damages  caused  hj.    782 

GARBAGE.     See    also    GoHsnTurroNAL 
Law,  10,  20. 

1.  An  ordinance  prohibiting  the  collectioD 
or  transportation  of  garbage  without  a  license 
therefor  is  authorial  by  a  charter  giving 
power  to  regulate  by  ordinance  tbe  colkction 
and  removal  of  garbage,  although  it  makes  no 
express  provision  for  licenses.  State  t.  Orr 
(Conn.)  870 

2.  The  wrongful  refusal  to  a  person  of  a 
license  for  transportation  of  garlMge  does  not 
entitle  him  to  pursue  the  business  without  a 
license  in  violation  of  an  ordinance,  but  hia 
remedy  is  by  mandamus.  IdL 

8.  "Refuse  matter"  within  tbe  meaninrof 
an  ordinance  prohibiting  the  tranapoctation 
without  a  license  of  '*such  refuse  matter  aa  ac- 
cumulates in  the  preparation  of  food  for  tbe 
table"  includes  only  what  la  abandoned  as 
worthless,  but  isuch  materiala  aa  may  be  prop- 
erly utilised  for  other  purposes  when  they  do 
not  constitute  a  nuisance  remain  i»operty 
which  mav  be  sold  or  otherwise  disposed  of  at 
the  will  or  the  owner.  Id, 


NOTBS  ANDBRIBFflL 

(Garbage;  validity  pf  ordinance  as  to. 
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GAS.    See  Eyidbncb,  4;  Minks,  1, 8,  Notes 
AND  Bbiefb. 

GIFT.     See   also   Incompbtbnt  Psbbons. 
Notes  and  Bbzefs. 

One  who  is  placed  in  possession  of  land 
by  the  owner  in  anticipation  of  a  devise  thereof 
in  his  will,  and  who  makea  improvemenu 
thereon,  will  be  protected,  after  the  owner  hss 
become  a  lunatic,  against  dispossession  bv  his 
guardian.    Potter  v.  Berry  (N .  J.  Err.  ft  App.) 

CK>IiD.    See  Bonds,  8. 

GOOD  TIME.    See  Obdonal  Law,  Notm 
AND  Bbiefb. 

GOODWILL.    See  Pabtnbbbhip.  L 

HABEAS  CORPUS. 

1.  The  question  of  error  in  an  order  consoli- 
dating indictments  cannot  be  re-examined  by 
writ  of  habeas  corpus,  as  error  in  that  respect 
would  not  make  the  judgment  and  sentence 
void  as  without  Jurisdiction  and  authority. 
Eou>ard  v.  United  Statee  (0.  C.  App.  6th  0.) 

609 

8.  An  omission  in  a  copy  of  the  mittimus 


Habituai.  CBDiniAL*— Busbamd  and  Wifb 
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farniahed  under  U.  8.  Rev.  8tai.  §  1028^  by  a 
marshal  to  the  warden  of  a  penitentiary,  when 
tt  is  a  mere  clerical  error  ana  no  such  ominlon 
exists  in  the  original  mittimus  or  sentence, 
does  not  entitle  the  prisoner  to  his  release  on 
habeas  corpus.  Id. 

HABITUAL  CRIMINALa  See  Cbim- 
IHAL  Law.  Notes  Aim  Bbibfb. 

HABITUAL     DBUNKENNE8&      See 

HUSBASD  AUD  WiFB,  14. 

HIGHWAYS.  See  also  Elbctbioal  Usbs 
ABD  Appliabces,  5-7;  Mubicifai<  Cob- 
P0BATi0BB»  8;  Tbial,  4  &• 

1.  A  pedestrian's  knowledge  that  the  town 
ta  laying  watermains  is  not  sufficient  to  give 
notice  of  an  excavation  at  a  particular  place 
near  a  crossing.    Ball  v.  Mantan  (Iowa)    207 

8.  An  unguarded  and  unlighted  ezcava- 
tion  in  close  proximity  to  a  crosswalk  mav 
constitute  negligence  of  a  municipality,  al- 
though the  crosswalk  itself  is  not  defective. 

Id. 

8.  Depreciation  in  the  value  of  property 
by  the  adoed  inconvenience  of  access  thereto, 
consequent  on  the  vacation  of  a  part  of  a  street 
at  a  point  some  distance  therefrom,  is  an  in- 
jury not  different  in  kind,  hut  only  in  degree, 
from  that  suffered  by  the  community  in  gen- 
eral, and  will  not  sustain  a  right  of  action  for 
damages.  Dantur  v.  Indianapoli*  U.  B.  Co. 
(Ind.)  789 

Notes  abd  Bbibf& 

See  also  Elbotrioal  Uses  abd  Affliaboes. 
Negligence  as  to  crosswalk.  208 

Lawful  use  of  streets.  870 

HOHESTEAD. 

A  pledge  of  property  insured  In  a  mu- 
tual insurance  company  as  securitv  for  pay- 
ment of  the  owner's  share  of  the  debts  and  lia- 
bilities of  the  company  is  a  mortgase  within 
the  meaning  of  a  statute  restricting  ine  modes 
of  waiving  homestead  rights  to  alienation  or 
mortgage  of  the  property.  Farmen*  Mut. 
/ml  2flM0.  ▼.  Buteh  (8.  C.)  806 

HOHIOIDB.    See  also  Cbimibal  Law*  1. 

Notes  abb  Brievs. 

Homicide;  time  when  deemed  to  be  com- 
mitted. 851 

HUSBAND  AND  WIFE.  See  also  Af- 
FBAL  ABD  Ebrob,  1.  2,  12;  Casb,  2»  8; 
Conflict  of  Laws^  1;  Damages,  1; 
Death,  1;  Dbscent  abd  Distribution; 
ESTOFPEL,  6;  Eyidbbcb,  15-17,  26,  27, 80. 

1.  A  present  agreement  between  compe- 
tent parties  is  sufficient  to  make  them  husband 
and  wife,  without  holding  themselves  out  ss 
such  to  the  public,  or  acting  upon  it  by  pro- 
fessedly living  together  in  that  relation.  Be 
BuktCi  Ertats  (Minn.)  884 

2w  A  marriage  by  contract  between  parties 
competent  to  enter  into  that  relation  with  each 
other  is  valid  under  Nev.  act  November  28, 

84  L.  It  A. 


1861  (Nev.  Gen.  Stat.  chap.  4),  making  pro- 
visions as  to  licenses  and  the  persons  by  whom 
marriages  may  be  celebrated,  butcontaminff  no 
express  clause  of  nullity  as  to  marriages  other* 
wise  contracted.    State  v.  Ziehfdd  (Nev.)  784. 

8.  A  marriage  invalid  for  want  of  mental 
capacitv  of  a  party  thereto  may  be  made 
valid  afterwards  when  the  party  is  competent, 
by  any  acts  or  conduct  which  amount  to  a  rec- 
ognition of  the  marriage.  Priiis  v.  Prine 
(Fia.)  87 

4.  Intoxication  to  render  one  incompetent 
to  enter  into  a  marriage  contract  is  such  that 
the  person  is  for  the  time  non  compoi  mentii, 
and  does  not  know  what  he  is  doing,  and  is 
deprived  of  reason.  Id. 

Wife**  eontraets. 

5.  A  contract  bv  a  married  woman  to  pay 
for  the  support  of  her  insane  husband  in  an 
asylum,  not  made  in  the  mode  provided  by 
statute,  is  not  valid  under  Ala.  Code,  ^  2846, 
giving  a  wife  capacity^  to  contract  as  if  sole, 
"with  the  assent  or  concurrence  of  her  hus- 
band expressed  in  writing,"  and  ^  2850,  au- 
thorizing her  to  engage  in  trade  or  business 
without  his  consent  if  he  is  of  unsound  mind 
or  has  abandoned  her.  McAnaUy  v.  Alabama 
Imans  ffoipital  (Ala.)  228 

6.  A  statute  excepting  accommodation 
indorsement  from  the  contracts  which  may  be 
made  by  a  married  woman  does  not  render  in- 
valid a  renewal  after  marriage  'of  such  an  in 
dorsement  made  before  marriage.  Harrisburo 
Nat.  Bank  Y.Bradsfiaw  (Pa.)  507 

7.  A  married  woman  may  confirm  the  act 
of  her  attorney  in  renewing,  in  excess  of  his 
authority,  her  indorsement  on  a  note  given 
before  marriage,  if  she  could  have  conferred 
the  power  on  him  in  the  first  instance.        Id. 

S.  The  facts  that  renewal  notes  are  not 
made  until  after  the  old  ones  are  overdue,  and 
that  the  old  ones  are  not  protested  for  nonpay- 
ment, will  not  make  the  renewals  new  con- 
tracts beyond  the  power  of  a  married  woman 
to  make  if  the  original  note  was  indorsed  be- 
fore her  marriage  and  the  renewals  are  in  pur- 
suance of  a  general  understandiog  that  tbey 
shall  be  made,  and  there  was  no  intention  that 
they  should  be  new  contracts.  Id. 

Aetlons. 

0.  The  sale  of  laudanum  as  a  beverage  to 
a  married  woman,  knowing  that  it  is  destroy- 
ing her  mind  and  body  and  causing  loss  to  her 
husband,  when  continued  after  bis  repeated 
warnings  and  protest,  renders  the  seller  liable 
to  him  Tor  the  damages  which  he  sustains  on 
account  of  the  loss  of  her  services.  EoUeman 
V.  Harvard  (N.  G.)  808 

10.  A  husband's  right  of  action  for  the  loss 
of  his  wife's  society  on  account  of  injuries 
which  result  in  her  death  is  defeated  by  a  re- 
covery of  Judgment  by  her  personal  represen- 
tative in  an  action  for  ber  death,  brought  un 
der  Ey.  Oen.  Stat.  chap.  67,  §  1,  for  the  ben- 
efit of  her  estate,  which  is  more  advantageous 
to  him  than  his  common  law  right  of  action 
for  loss  of  her  society.  LoumUle  A  N.  B,Co. 
V.  MeEXwain  (Ey.)  788 

DiToree* 

11.  Jurisdiction  of  a  divorce  suit  cannot  be 
obtained  on  a  complaint  by  the  guardian  of  an 
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insane  man,  altboogh  the  wife  is  properly 
aerved  and  appears  to  contest  the  jurisdiction. 
Mohler  V.  8hank  (Iowa)  161 

12.  Courts' will  use  their  discretion  to  de- 
feat any  and  all  attempts  to  use  the  forms  of 
the  law  of  divorce  to  minister  to  the  caprices 
of  the  fickle-minded,  or  to  the  reveoges  of  the 
disappointed  or  vindictlTe,  or  to  the  passions 
of  the  inconiinent.    Denni$  ▼.  Dennis  (Conn.) 

449 

18.  The  right  to  a  diyoroe  for  adultery  will 
be  barred  if  plaintiff  consented  to  the  employ- 
ment of  a  person  to  allure  defendant  into  the 
offense  for  which  the  action  Is  brought.       Id, 

14.  Habitual  Intemperance,  within  the 
meaning  of  a  statute  autboriziog  a  divorce  for 
such  cause,  is  not  shown  by  the  facts  that  de- 
fendant about  once  in  three  weeks  became  in- 
toxicated during  the  evening  to  such  an  extent 
that  the  next  morning  he  did  not  go  as  usual 
to  his  work,  and  bad  continued  to  do  so  for 
two  years.  If  it  bad  not  caused  loss  of  his  posi- 
tion, nor  produced  want  or  suffering  in  the 
family.  Id, 

Alimony. 

16.  The  power  to  grant  alimony  Independ- 
ent of  statute  belongs  to  a  court  of  chancery  in 
a  suit  to  declare  a  marriage  void  db  initio, 
Prine  t.  Prine  (Fla.)  87 

16.  A  husband  cannot  recover  alimony  to 
be  paid  out  of  his  divorced  wife's  separate 
estate  unless  it  Is  allowed  by  statute,  and  it  is 
not  allowed  by  Neb.  Com  p.  Stat  1886,  chap. 
26,  §  10,  authorizing  a  petition  or  bill  of  di- 
vorce, alimony,  and  maintenance  to  be  exhib- 
ited "  by  a  wife  in  her  own  name  as  well  as  a 
husband."    Greene  v.  Greene  (Neb.)  110 

17.  Alimony  is  a  sum  ordered  by  the  court 
to  be  paid  to  a  wife  by  the  husband  for  her 
support  during  the  time  she  lives  separate 
from  him,  or  {Miid  by  him  after  divorce  for  her 
maintenance.  Id. 

NOTBS  AND  BBI1EF& 

See  also  Fraud. 

Common-law  marriage.  884 

Validity  of  common-law  marriage.  784 

Effect  of  intoxication  on  marriage.  87 

Effect  of  marriage  In  other  state;  proof  by 
reputation.  774 

Husband's  right  of  action  for  loss  of  service 
of  wife.  804 

Contracts  by  wife.  698 

Insanity  of  husband  as  affectiog  wife's  dis- 
ability of  coverture:—  (1)  GcDerally. — wife  as 
head  of  family;  (H.)  as  to  separate  property 
and  rights  of  wife;  (UI.)  as  to  dower  rights; 
(IV.)  as  to  community  property;  (V.)  as  to 
property  and  rights  of  husband.  228 

Allowance  to  husband  from  property  held 
by  the  wife  In  divorce  cases:— (1.)  Permanent 
allowance;  (II.)  statutes;  (HI)  alimony  pen- 
dente lite;  (IV.)  English  cases.  110 

Divorce  when  husband  or  wife  becomes  in- 
sane:— (I.)  Insanity  as  a  ground  for  divorce; 
(II.)  insanity  as  aifecting  adultery:  (a)  as  a 
ground  for  divorce;  {b)  as  a  defense  to  a  claim 
for  alimony;  (III.)  insanity  as  affecting  aban- 
donment and  failure  to  support;  (IV.)  insanity 
S4L.  R.  A. 


as  affecting  cruelty;  (V.)  the  defense;  (TL) 
actions  on  behalf  of  Insane  persons.  161 

Drunkenness  as  affeeting  divorce: — (L) 
Drunkenness  as  aground  for  divorce:  (a)  pro- 
visions for;  {b)  what  constitutes  drunkenncas; 
(c)  degree  of  drunkenness  authorizing  divorce; 
id)  pleadings  and  proof;  (<)  defenses;  (/)  inci- 
dents and  iffects;  (IL)  drunkenness  as  affect- 
ing cruel  and  inhuman  treatment:  (a)  drunk- 
enness as  cruelty;  (b)  drunkenness  connected 
with  crueltv;  («)  drunkenness  as  evidence  of 
cruelty;  (III.)  drimkenness  as  affecting  deser- 
Uon.  449 

Enforcing  payment  of  alimony  as  imprison- 
ment for  debt 


lUaEGITIHATE  CHILDREH.    Seebr. 

OOKPJfiTKNT  PkB80HB»  NoTBS  AMD  BbDVI. 

IMPBISOHMEVT  FOB  DEBT. 

1.  A  constitutional  provision  "that  no  per- 
sons shall  be  imprisoned  for  debt"  is  violated 
by  Ala.  act  Dec.  12»  1882.  making  it  a  mis- 
demeanor for  a  person  engaged  in  banking  to 
receive  a  deposit  when  Insolvent,  and  punishing 
with  a  fine  not  less  than  doable  the  amount  of 
the  deposit,  one  half  of  which  shall  go  to  the 
depositor,  and  providing  that  payment  to  bim 
before  couylction  shall  be  a  defense  to  prosecn- 
Uon.     Carr  ▼.  State  (Ala.)  «)4 

8.  Tenn.  Laws  1806,  chap.  67.  providing 
that  any  person  who  fraudulently  obtains  ac- 
commodations at  an  Inn,  hotel,  or  boarding- 
house,  or  fraudulentlv  removes  his  baggage  or 
other  property,  shall  be  guilty  of  a  misde- 
meanor and  be  punished  accord mgly,  does  not 
violate  Tenn.  Const,  art.  1,  §  18,  prohibiting 
the  passage  of  any  law  authorizing  imprison- 
ment for  debt    Stater,  Tardier  (fenn,)    666 

KOTBSAITD  BBnEPlL 

Ck>nstltntiona1lty  of  Imprisonment  for  debt: 
— (L)  Oeneral  extent  and  construction  of  con- 
stitutional provisions;  (H.)  what  are  debts: 

(a)  meaning  of  the  word  "debt;"  {b)  in  general; 
le)  breach  of  promise  to  marry;  (HI.)  action 
founded  on  tort:  (a)  In  general;  (b)  mesne 
profits;  (e)  trespass;  (d)  fraud;  (IV.)  fines  and 
penalties  aa  debts:  (a)  In  general:  (b)  fines 
imposed  by  city  authority;  (Y.)  taxes  as  debts; 
(Vi.)  costs  as  debts:  (a)  debts  In  dvil  actions; 

(b)  not  debts  In  civil  actions;  {e)  debts  In  crim- 
inal actions;  (d)  not  debts  in  criminal  actions; 
(Vn.)  statutory,  criminal,  or  quasi  criminal 
cases;  (VUI.)  enforcing  orders  and  decrees  of 
court:  (a)  bi  general;  (b)  in  decedent's  es- 
tates; (0)  in  admiralty;  (d)  alimony;  {e)  in  baa- 
^<^y;  (/)  against  officers  of  the  court;  (DL) 
due  process  of  law;  (X.)  ne  exeat;  (XL)  debts 
owing  to  the  United  States.  634 

INCOMPETENT  PEBSONS.  See  also 
Appeal  and  Error,  12;  Gift;  Husbahd 
AKD  Wife,  8-6. 14;  Insurancb,  18. 

1  The  mental  incompetency  of  an  accom- 
modation indorser  at  the  time  of  signing  a  note 
in  renewal  of  one  which  he  indorsed  when 
fully  competent  to  do  so  does  not  prevent  bis 
estate  from  being  liable  on  the  renewal  note, 
when  the  holder  took  It  In  good  faith  and  thers* 
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apOD  eztinguislied  and  surrendered  the  old 
note,  80  that  he  cannot  be  restored  to  his  orig- 
inal position.  MemphU  Nat.  Bank  v.  Neely 
(Tcnn.)  274 

2.  An  incompetent  person  executing  a 
deed  of  trust  for  the  preservation  of  bis  prop- 
erty need  not  fully  appreciate  all  the  technical 
iDtrioaciesof  the  transaction  to  make  the  deed 
bindiog.  Jt  is  sufficient  if  he  is  not  deceived  or 
misled  by  fear  or  favor.    Neat  t.  Elaek  (Pa.) 

707 

8.  That  a  voluntary  deed  by  an  incompe- 
tent person  to  protect  his  property  was  made 
under  advice  of  bis  ancle  and  the  attorney  for 
bis  guardian  will  not  render  it  invalid,  if  they 
had  n6  adverse  interest  in  the  estate  and  there 
IS  nothing  in  their  relations  to  him  and  his  es- 
tate to  make  them  incompetent  advisers.      Id, 

4.  A  voluntary  deed  by  an  incompetent 
person  for  the  protection  of  bis  estate  cannot 
b«  revoked  as  improvident  if  its  general  pur- 
pose is  wise  and  proper,  because  it  strips  him 
of  all  his  property,  is  irrevocable,  leaves  the 
portion  to  be  expended  by  him  at  the  discre- 
tion of  the  trustee,  makes  no  provision  for 
future  contingencies,  and  does  not  require  the 
trustee  to  give  security,  permits  him  to  appoint 
a  successor  without  security,  while  it  gives 
him  unlimited  power  as  to  conversion  of  in- 
vestments, and  does  not  require  him  to  account 
to  anybody.  Id, 

NOTBB  AND  BRIEFIb 

Sec  also  Husband  and  Wifib. 

Incompetent  persons;  renewal  of  obligations 
by.  274 

Using  lunatic's  property  to  carry  out  his  pre- 
sumed wishes  or  to  fulfil  his  equitable  obliga- 
tions in  the  absence  of  a  legal  authority:^!.) 
Power  generally;  (II.)  in  support  of  his  fam- 
ily; (III.)  in  support  of  illegitimate  children, 
<?tc.;  (IV.)  for  allowances  to  persons  entitled 
to  inheritance;  (V.)  for  allowances  to  collateral 
relations;  (YI.)  for  allowances  to  persons  not 
related;  (YII.)  for  charitable  and  religious 
purposes;  (VIII.)  to  continue  arrangeinents 
made  while  sane.  297 

INDICTMENT.    See  aim   Habeas  Cor- 
PUB*  1. 

1.  An  indictment  which  simply  follows  the 
words  of  a  statute  is  not  sufficient  unless  the 
fiiatute  sets  forth  all  the  elements  necessary  to 
constitute  the  offense.     8taie  v.  Howard  (Minn.) 

178 

2.  Neither  a  misnomer  of  a  crime  nor  the 
omission  to  give  it  any  name  in  the  caption  of 
the  indictments  affects  the  validity  of  an 
indictment.  Id. 

8.  That  the  money  offered  was  of  value  is 
not  sufficiently  shown  in  an  indictment  for 
bribery  by  alleging  that  the  accused  procured 
another  ''to  offer  a  bribe  and  money  of  value" 
to  a  juryman  and  that  the  agent  did  ''offer  the 
said  bribe  and  money  to  the  said  juryman." 

Id. 

4.  An  intent  to  influence  the  action  of  a  jury 
as  such  and  the  knowledge  of  the  accused  as 
to  the  fact  that  the  person  whom  he  attempts 
to  bribe  is  a  juror  are  not  sufficiently  shown  by 
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allegations  in  an  indictment  of  an  offer  to  bribe 
a  juryman  serving  on  a  Jury  with  intent  "to 
influence  the  action,  vote,  opinion,  and  decision 
of  him,  the  said  juryman,  £.  O.  as  a  juryman 
.  .  .  and  to  cause  him  .  .  .  to  hang  the  said 
jury."  Id. 

NOTBS  AND  BrTEVS. 

Indictment;  for  bribery;  sufflcienpy  of.  178 

INJUNCTION. 

1.  An  injunction  against  the  sale  of  intoxi- 
cating liquors  by  an  incoiporated  club  to  its 
members  in  pursuance  of  a  resolution  of  the 
club  may  be  granted  in  favor  of  a  member 
whose  property  rights  would  be  damaged 
thereby,  if  the  sale  would  be  illegal,  although 
it  might  be  punishable  by  indictment.  Klein 
V.  Licingiton  Club  (Pa.)  94 

2.  An  injunction  to  prevent  a  school  teacher 
from  attempting  to  teach  in  a  school  house 
after  an  ineffectual  attempt  to  dismiss  him 
arbitrarily  will  not  be  granted  to  school  direct- 
ors, although  they  have  by  statute  the  charge 
and  control  of  the  school  property.  Thompwn 
v.  Omt{TetkXk.)  548 

8.  The  right  to  an  injunction  to  restrain  the 
prosecution  of  several  actions  on  a  contract  for 
the  recovery  of  different  instalments,  com- 
menced in  the  court  of  another  state  for  the 
purpose  of  avoiding  a  statute  of  the  state  of  the 
residence  of  the  parties,  affecting  the  validity 
of  the  contract,  is  not  defeated  by  the  face  that 
complainant  has  other  legal  defenses  available 
in  the  foreign  jurisdiction.  Bandage  t.  8tu(f&- 
baker  Droe.  Mfg.  Co.  (Ind.)  868 

4.  A  party  to  a  contract  is  entitled  to  an 
injunction  restraining  the  prosecution  of  sev- 
eral actions  for  the  recovery  of  different  instal- 
ments thereunder,  commenced  by  the  assignee 
of  the  other  party  in  the  court  of  a  foreign 
state  for  the  purpose  of  avoiding  a  statute  of 
the  state  in  which  the  contract  was  made  and 
to  be  performed,  and  in  which  both  the  parties 
aQd  such  assignee  reside.  Id. 

INNKEEPERS.    See  Imprisonment  fob 
Debt,  2;  Statutes,  6,  8,  9;  Tbial.  1. 

INSOLVENCY.    See  also  Lbvt  and  Sbiz- 
ubb,  1. 

1.  A  chattel  mortgage  executed  and  deliv- 
ered, no  matter  bow  short  a  time  before  the 
making  of  an  assignment  for  creditors,  is  not 
invalid  although  the  mortgagor  contemplati^d 
the  making  of  the  assignment,  where  the  mort- 
gagee acted  in  good  faith  in  demanding  and 
accepting  the  mortgage,  and  without  knowl- 
edge of  the  mortgagor's  purpose  to  make  an 
assignment.  Ottenberg  v.  Corner  (C.  C.  App. 
8tb  C.)  820 

2.  One  creditor  of  an  insolvent  is  not 
agf^rieved  by  the  refusal  of  the  insolvency 
court  to  permit  other  creditors  to  withdraw 
their  assent  to  the  discharge  of  the  insolvent. 
Clark  V.  Stanwood  (Mass.)  878 

8.  Partnership  creditors  may  vote  in  the 
choice  of  assignees  and  on  the  matter  of  the 
discbarge  of  a  single  insolvent  partner,  although 
the  firm  is  not  insolvent.  Id^ 

4.  Firm  debts  can  be  proved  against  a 
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single  insoWeot  pftrtner  although  tbe  partner 
ehip  is  not  insolvent  or  auy  proceedings  taken 
against  it,     C^rk  t.  Stanwood  (Mass.)         878 

8.  A  release  of  an  insoWent  is  not  *'a 
thing  of  Talue"  within  the  meaning  of  Mass. 
Pub.  Stat.  chap.  157,  §  98,  for  obUining  which 
on  credit  and  without  intent  to  pav  therefor  he 
may  be  refused  a  discharge,  and  it  does  not 
constitute  an  asset  in  the  debtor's  estate.      I<L 

Notes  and  Briefs. 

Insolvency;  chattel  mortgage  as  preference. 

620 

II^SURANCE.  See  also  Action  ob  Suit, 
2{  Appeal  and  Ebror,  8;  Conflict  of 
Laws.  6;  Corporations,  8,  9;  Damages, 
8;  Homebtbad;  Pleadino,  5;  Service,  1. 

1.  McClain's  (Iowa)  Code,  §  1144,  ab- 
solutely prohibiting  foreign  insurance  com- 
panies from  taking  risks  or  transacting  insur- 
ance business  in  the  state,  unless  possessed  of 
$200,000  actual  paid-up  capital,  and  unless 
they  comply  with  other  conditions  named 
tberein.  is  not  unconstitutional.  Parker  v. 
Lamb  (Iowa)  704 

2.  The  lien  of  a  mutual  Insurance  com- 
pany upon  insured  property  of  members  for 
their  shares  of  the  losses  and  expenses  of  the 
company  takes  precedence  of  the  member's 
homestead  rights  under  a  by  law  which  pro- 
vides that  the  insured  buildings  and  the  right, 
title,  and  interest  of  the  assured  to  the  lands 
on  which  tbey  stand  shall  be  pledged  to  the 
company,  which  shall  have  a  lien  against  all 
persons  interested  during  the  continuance  of 
the  insurance  as  to  all  debts  or  liabilities  in- 
curred by  the  company.  Farmenl  Hut,  Ins. 
Asto.  V.  Bureh  (S.  C.)  806 

8.  Written  parts  of  an  insurance  policy 
will  control  printed  parts,  and  in  case  of  re- 
pugnancy the  latter  must  be  disregarded. 
Foeh  V.  Home  Mut.  In».  Oo.  (Cal.)  867 

4.  An  "  agreement  indorsed,"  permitting 
otherwise  prohibited  articles  to  be  kept  on  in- 
sured premises,  is  made  where  the  articles  are 
included  in  the  written  description  of  the 
property  insured.  Id. 

5.  Untrue  answers  to  questions  in  an  ap- 
plication for  insurance  do  not  constitute  a 
concealment  or  misrepresentation  bv  the  in- 
sured which  will  make. the  policy  void,  where 
the  misstatements  were  written  by  the  insur- 
ance agent  without  any  direction  or  knowledge 
of  the  insured.  Id. 

6.  Stipulations  In  an  insurance  policy 
against  assignment  cannot  avail  an  assignor 
when  the  insurer  declines  to  take  advantage 
of  them  and  pays  the  money  into  court. 
Spencer  t.  Myen  (N.  Y.)  175 

7.  The  right  of  a  wife  to  assiim  a  policy 
of  insurance  on  the  life  of  her  husband,  un- 
der N.  Y.  Laws  1870,  chap.  248,  when  the 
policy  is  issued  for  her  benefit  and  the  hus- 
band gives  his  written  consent,  is  not  limited 
to  policies  issued  or  delivered  within  the  state, 
but  extends  to  those  issued  by  a  foreign  com- 
pany in  another  state.  Id. 

8.  Gasolene  kept  as  part  of  the  usual 
stock  of  merchandise  wilt  not  avoid  a  policy 
In  which  a  written  description  of  the  property 

84  Ij.  R.  A. 


insured  nsmes  such  stock  *'as  Is  ususlly  kept 
in  a  country  store,'*  although  a  printed  con- 
dition declares  that  the  policy  shall  be  void  if 
certain  articles,  including  gasolene,  are  kept, 
used,  or  allowed  on  the  premises.  Todi  ▼. 
Home  Mut.  In*.  Co.  (Cal.)  857 

9.  An  insurance  company  which  issues  s 
policy  of  "permanent  insurance  "  by  which  ii 
agrees  to  be  and  remain  "forever'*  liable  to 
the  assured,  his  heirs  and  assigns,  and  which 
provides  that  any  assignment  of  the  policy 
shall  be  brought  to  the  company's  othce  to 
be  entered  and  "allowed,"  cannot  refuse  to 
enter  and  allow  an  assignment  solely  becaose 
it  has  decided  not  to  consent  to  the  transfer 
of  old  policies.  Marshall  v.  Franklin  if.  In*. 
Co.  (Pa.)  m 

10.  Intentional  killing  by  a  thinl  person, 
of  an  insured  person  without  the  laiter's  cou- 
nivance  or  foreknowledge,  is  an  accideot 
within  the  meaning  of  an  accident  insurance 
policy.    American  Aed.  Co.  v.  Carson  (Kv.) 

»01 

11.  The  omission  of  the  word  "death" 
from  a  clause  in  an  accident  policy  pmvidiog 
that  it  shall  not  "extend  to  or  cover  intentions! 
injuries  inflicted"  by  "any  other  person." 
when  it  is  used  in  other  excepting  clauses  im 
mediately  contiguous,  will  make  the  insurtfr 
liable  in  case  of  the  murder  of  the  insureii. 

lit 

12.  The  beneficiary  in  a  certiflcateof  in 
surance  on  the  life  of  her  father  who  is  in 
sane  or  incapable  of  attending  to  business  it 
entitled  to  notice  of  his  default  in  pavinir  as 
sessments  before  a  forfeiture  can  be  declare 
therefor  after  she  has  given  notice  to  the  com 
pany  of  his  condition  and  requested  a  notia 
of  any  default  on  his  part  so  that  she  might 
make  an  effort  to  pay  the  sssessment  if  he  did 
not.    Buchannan  v.  Supreme  Condcte  I.  O.  oj 
H.  (Pa.)  436 

18.  Insurance  against  loss  by  reason  of 
having  to  pay  rent  for  a  building  under  a  lesfe 
while  it  is  untenantable  by  reason  of  flre  will 
cover  the  time  during  which  the  landlord  if 
in  possession  for  the  purpose  of  rebuilding  the 
burned  building  under  an  agreement  with 
the  tenant  that  such  possession  shall  not  affect 
the  tenant's  liability  for  rent  under  the  lease 
until  the  completion  of  the  new  building. 
Heller  Y.  Bayal  Ins.  Co.  (Pa.)  600 

14.  An  insurer  against  loss  by  reason  of 
liability  for  rent  under  a  lease  while  the  building 
is  untenantable  because  of  fire  is  not  relieved 
from  any  part  of  his  liability  by  the  fact  that 
the  tenant  receives  from  bn  landlord  a  sum 
derived  from  a  policy  insuring  the  landlord 
against  loss  of  rent  because  of  fire. — at  least  if  the 
combined  amounts  will  not  whoUv  reimburse  to 
the  tenant  the  rent  he  is  compelled  to  pay  no 
der  his  contract  while  the  building  is  uoteo 
antable.  U 

NOTBS  AND  BRlSFflL 

Insurance;  right  to  assign.  16® 

Assignment  of  policy  on  husband's  life. 

175 

Notice  of   member's  default;  effect  of  dis 
ability  of  member.  43*> 

Effect  of  other  remedy  of  insured.         W«' 
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Keeplsg  problbited  articles  on  premises. 

857 

lien  of  mutual  company  on  property  of 
members.  808 

INTEBEST. 

1.  An  implied  pmrnine  to  pay  interest  after 
a  specified  date  is  made  in  a  contract  fixing 
the  time  of  payment,  but  providing  that  until 
a  later  date  specified  it  shall  t)ear  no  interest. 
Richmond  dk  I.  Corutr.  Co.  ▼.  Uichmond,  N.  I. 
^B,  R,  Co.  (0.  0.  App.  6tb  C.)  625 

2.  Interest  on  overdue  claims  of  subcon- 
tractors may  be  included  in  the  amount  of 
their  liens,  altbougb  the  owner  of  the  property 
te  insolvent  and  the  allowance  of  interest  will 
diminish  the  fund  applicable  to  inferior  liens. 

Id. 

nrrOXICATING  UQUOBS.    see  also 
LuuncnoN,  1. 

The  distribution  of  intoxicating  liquors 
by  an  incorporated  club  to  its  members  without 
any  protit  to  the  club,  but  on  payment  by  each 
member  for  what  he  receives  in  the  sanj'e  way 
as  be  pays  for  any  food  or  drink  obtained 
there,  does  not  constitute  a  sale  within  the 
meaning  of  the  Pennsylvania  license  act  of 
May  13,  1887.     Klein  v.  LMngston  Club  (Pa.) 

94 


NOTBS  AND  BBIEFB. 

Intoxicating  liquor;  sale  of,  by  club. 


94 


ITINERANT  VENDORS.    See  Consti- 
tutional Law,  17;  Courts,  8. 

JUDOMENT.       See   also   Continuangb; 

COHFOKATIONS,  9;   CoUNTIBS,  12, 18;  Rs- 

CEivBBs;  Statutes,  19;  Taxes,  4. 

1.  A  consent  judgment  entered  into  by 
town  authorities  cannot  bind  the  town  to  a 
subHCf  iption  to  a  railroad,  unless  the  power  to 
sulMcribeor  donate  has  been  legally  granted 
by  the  legislature.  Union  Bank  v.  Oxford 
(N,  C.)  487 

9.  Judgment  against  a  stockholder  of  a 
corporation,  and  execution  levied  on  his  real 
estate  for  an  amount  that  exhausts  his  liability 
in  the  state  where  the  corporation  was  created, 
are  a  bar  to  an  action  in  another  state  on  his 
liability  as  a  stockholder.  CuMlUng  v.  Perot 
(Pa.)  787 

8.  A  decree  in  a  sister  state  as  to  the 
amount  of  assets  and  debts  of  an  insolvent 
mutual  insurance  company,  and  of  the  amount 
of  assessments  necessary  to  liquidate  its  liabili- 
ties, rendered  by  a  court  to  which  a  statute 
has  given  entire  Jurisdiction  in  the  matter 
without  service  upon  or  notice  to  the  stock- 
holders or  members,  is  conclusive  on  a  stock- 
holder when  sued  upon  a  note  which  was  a 
chose  in  action  in  possession  of  the  company 
and  under  the  control  of  the  court  which  made 
the  decree,  although  the  court  in  which  he  is 
sued  takes  a  different  view  of  the  case  as  to 
the  assessments.  Mutual  F.  Ina.  Co.  v.  Phcsnix 
Furniture  Co.  (Mich.)  6»4 

4.  The  receipt  of  money  due  on  a  Judg- 
ment, by  an  officer  authorized  by  law  to  a& 
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qept  iti  satisfies  the  debt.    Hendry  v.  Benliea 
(Fla.)  28? 

6.  Clerks  of  the  Florida  circuit  court  were 
not  authorized,  in  1864,  to  receive  payment  of 
judgments  or  accept  money  thereon  as  paid 
into  the  registry  of  the  court,  without  a  Judi- 
cial order  for  the  purpose,  and  a  payment  to 
ibem  without  prior  authority  or  subsequent 
ratification  by  the  Judgment  creditor  was  in 
valid.  Id. 

NoTKS  AND  Briefs. 

See  also  Appeal  and  Ekbor;  Corporations. 

Judgment;  conclusiveness  of.  487 

Conclusiveness  of,  in  other  states. 

895,  701,  704 

JUDICIAL  SALE.    See  Public  Improvb- 

MXMT8,  8. 

JURY.    See  Trial,  1,  2. 


JUSTICE  OF 

F£2iC£8. 


THE   PEACE.    See  also 


An  action  for  damages  to  fences,  pas- 
ture, and  an  unmatured  crop  of  cotton  growing 
in  a  field,  is  for  damages  to  realty  of  which  a 
juAtice's  court  has  no  Jurisdiction.  BagUy  v. 
Columbus  8.  R.  Co.  (Qa.)  286 

Notes  and  Briefs. 

Justice  of  the  peace;  limits  of  Jurisdiction 
of.  2b7 

LABEL.    See  Trademark,  1. 

LANDING.  See  Landlord  ajxd  Tenant, 
2,8. 

LANDLORD  AND  TENANT.  See  also 
Evidence.  22;  Inburanob,  18,14;  MiN£t>; 
Nboligenob:,  8. 

1.  Rentals  which  had  matured  and  re- 
mained unpaid  at  the  time  of  the  assignment  of 
a  lease  are  assumed  by  the  assignee  when  the 
assignment  stipuhites  that  he  shall  hold  the 
lease  under  the  terms  thereof  and  subject  to 
the  rents  and  covenants  therein  on  the  part  of 
the  lessee,  and  he  accepts  such  assignment. 
Woodland  Oil  Co.  v.  Crawford  (Ohio)  02 

2.  The  destruction  of  the  property  extin- 
guishes the  liability  for  rent  under  a  lease  of  a 
river  front  and  landing  consisting  of  a  narrow 
fooling  at  the  base  of  a  bluff  without  any 
wharf,  dock,  or  pier  when  the  unprecedented 
ravages  of  the  river  effectually  destroved  the 
use  of  the  landing  by  washing  away  all  but  a 
shallow  fragment  of  the  lot, — especially  when, 
with  the  lessor's  consent  and  participation, 
works  were  constructed  in  front  of  the  shore 
line  which  destroyed  safe  access  to  the  landing. 
Wait  V.  O'Neil  (C.  C.  App.  6tb  C.)  560 

8.  A  lessee's  agreement  to  keep  in  repair  a 
roadwsy  which  is  t)elow  highwater  mark  and 
is  a  mere  incident  to  the  right  of  mooring, 
loading,  and  unloading  at  a  leased  river  front 
and  so-called  landing  which  has  no  wharf, 
dock,  or  pier,  and  to  deliver  the  premises  in 
"good  order  and  repair,"  and  "make  good 
all  damages  to  said  premises  except  the  usual 
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wear  and  proper  use  thereof,"  does  not  oblfprate 
the  lessee  to  protect  the  bank  against  an  extra- 
ordioarj  peril  from  a  sudden  change  in  the  cur- 
rent of  the  river,  which  washes  away  a  bank  that 
)iad  stood  in  the  oame  condition  for  centuries. 
Wait  V.  (TNeil  (C.  C.  App.  6th  C.)  650 

4.  One  having  the  lease  of  the  roof  and 
outside  of  a  partv  wall  of  a  building  projecting 
above  the  adjoining  building,  for  the  purpose 
of  advertising  thereon  by  means  of  a  stereop- 
ticon.  is  not  evicted  by  the  destruction  of  the 
value  of  the  wall  for  advertising  purposes 
caused  by  the  tenant  of  the  adjoining  building 
without  any  denial  of  the  validitv  of  the  lease, 
by  renting  the  roof  of  his  building,  with  a 
screen  erected  thereon,  to  another  advertising 
company.    OaJtf&rd  v.  Nixon  (Pa.)  675 

5.  A  lease  of  the  roof  and  outside  of  a 
party  wall  of  a  building  projecting  above 
the  adjoininff  building,  for  the  purpose  of 
advertising  thereon  by  means  of  a  stereopticon, 
does  not  Income  invalid  for  failure  of  consid- 
eration because  the  tenant  In  possession  of  the 
adiuining  building,  without  qneittioning  the 
validitv  of  the  lease,  leases  the  loof  of  his  build- 
ing, with  a  screen  erected  thereon,  to  another 
advertising  company,  by  means  of  which  the 
value  of  the  wall  for  advertising  purposes  is 
destroyed,  where  the  lease  contained  no  pro- 
vision on  that  point  Id, 

0.  A  landlord  Is  liable  to  a  boarder  on 
premises  leased  for  a  boarding  house  for  in- 
juries sustained  by  Rason  of  the  unsafe  and 
dangerous  condition  of  the  premises,  which 
was  known  to,  or  might  by  the  exercise  of  reas- 
onable care  and  diligence  have  been  known  to, 
the  landlord,  but  not  to  the  boarder.  Stenberg 
V.  WiUox  (Tenn.)  615 

7.  A  landlord  is  liable  to  his  tenant  for 
damases  that  may  result  from  the  unsafe  and 
dangerous  condition  of  the  premises  leased 
when  that  was  known  to,  or  with  reasonable 
care  and  dilligence  might  have  been  known  to, 
the  landlord,  but  not  to  the  teoant.ali hough  the 
latter  examined  the  premises  and  did  not  dis- 
cover the  defect.    Hina  v.  WiUcox  (Tenn.)  824 

NoTBs  AHD  Briefs. 

Bee  also  Mines. 

Liability  of  landlord  for  injury  to  tenant 
from  defect  in  premisesr—Landiord  not  bound 
to  have  premises  safe;  implied  covenants;  ac- 
tion for  nonrepair;  construction  of  covenant 
to  repair;  warranty  or  representations  by  land- 
lord; fraud  or  deceit;  concealment  of  defects; 
statutory  liability;  landlord  actively  negligent; 
contributory  negligence;  proximate  cause; 
measure  of  damages;  distinguishable  cases.  824 

Liability  of  landlord  for  injuries  to  ten- 
ant's guest  and  servant  from  defects  in  prem- 
ises:— Duty  the  same  toward  tenant  and 
tenant's  guest  or  servant;  landlord  not  gener- 
ally liable;  defect  in  premises  when  let;  effect 
of  concealment  by  landlord;  effect  of  duty  to 
repair;  structure  for  use  of  public;  liability 
of  reversioner;  contribuforv  negligence;  por- 
tion of  building  in  landlord's  possession  ; 
dangerous  agency  on  adjoining  premises.    600 

LAUDANUM.    See  Husbakd  and  Wife,  0. 

LAW.    See  Etidence,  28.  24;  Statutes,  4 

;:4  U  R.  A. 


LAW  OF  THE  CASE.  See  Appeal 
AND  Errok,  Notes  and  Bbikvb. 

LEGISLATURE.    See  CouBn^  •;  Pab> 

DON,  NOTBB  AKD  BbIEVB. 

LETTER.    See  Eyidencb,  10. 

LEVEES.  See  also  GoNSTmrnoHAi*  Law, 
10,  18;  MuNioiFAL  Cobporatiohb,  8; 
Public  Ihpbovbments,  4;  Taxes,  S. 

1.  A  levee  district  created  bv  special  lav 
is  not  within  a  constitutional  probibitioD 
against  creating  corporstions  by  special  law 
Beeffoot  Jjoke  Levee  Diet,  v.  liatuon  (Tenn* 

2.  Taxation  of  property  in  a  levee  dtstrici 
for  a  levee  to  protect  the  property  is  for  a  pub 
lie  purpose  because  beneficial  to  a  lar^ge  con; 
munity  of  people  and  also  to  the  state.  Id. 

8.  Delegation  to  a  dty  of  the  *'care,  sn- 
pervision,  and  controF'of  all  public  highways, 
streets,  levees,  etc.,  within  the  dty  limits  dcV-s 
not  authorize  the  council  to  erant  to  a  railway 
company  the  right  to  construct  and  malDtain 
a  freight  house  on  a  public  levee  for  its  own 
exclusive  use.  iU,  FatU  v.  Chicago,  JL  A  St. 
F.  R.  to,  (Minn.)  184 

4.  The  erection  of  a  warehouse  on  land 
dedicated  to  public  use  as  a  levee  is  not  nec- 
essarily a  misuse  of  the  property,  aa  such  a 
structure  may  be  in  aid  of  the  use  for  which 
the  dedication  was  made.  ^ 

5.  The  right  to  occupy  a  portion  of  a  pub- 
lic levee  as  a  site  for  a  permanent  freight  bousie 
of  a  railroad  company  cannot  be  granted  by 
the  common  council  of  a  city  under  legislativf 
authority  to  grsnt  a  right  of  way  throu<:b 
highways,  public  grounds,  or  levet-s  a.* 
that  applies  only  to  the  right  of  trackH<!e; 
nor  by  a  provision  that  the  city  may  agre^ 
with  the  railroad  company  on  terms  aod  con 
ditions  upon  which  a  railroad  may  occupy,  s^^ 
far  as  necessary,  any  road,  street,  alley,  or  pub 
lie  way.  Id. 

6.  The  legislature^  may  authorize  the  grant 
to  a  railroad  company  having  traffic  wiib  craft 
navigating  the  water  coniiguous  to  land  dedi 
cated  to  the  public  use  as  a  levee,  of  the  exclu- 
sive use  of  so  much  of  the  levee  as  is  reason- 
ably necessary  for  its  business  with  such  craft, 
so  long  as  it  does  not  unreasonably  interfere 
with  the  use  of  the  levee  bv  the  public;  but  ft 
cannot  give  any  psrt  of  such  levee  aa  a  perma 
nent  site  for  the  general  freight  warehouse  of 
a  railroad  company,  without  reference  to  its 
traffic  with  such  craft  Id. 

LEVY  AND  SEIZURE. 

1.  Individual  partners  cannot  claim  their 
statutory  exemption  out  of  the  partnership 
property  in  case  of  insolvency,  in  the  absence 
of  a  statute  expressly  authorizini;  them  to  dn 
so.     Re  Spitz  BrotherB*  AtAignmeht  (N.  M.)  004 

2.  A  photographic  lens  owned  and  used 
by  a  photographer  in  the  prosecution  of  his 
business  is  within  a  provision  of  a  statute  ex 
empting  from  attachment  implements  of  the 
debtor's  trade.    Davidson  v.  JUannon  (Conn.) 

718 
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901 


Notes  and  Bribfs. 

Levy;  ezemptioDS  out  of  piiitneTship  assets. 

604 

Exemption  of  implements  of  trade.         718 

LIBEL  AND  SLANDER. 

Notes  and  Brtefs. 
Libel;  by  tbreatening  letters.  127 

LICENSE.   See  also  CoNBTirurroNAL  Law, 
14,  17;  Courts,  4;  Garbaob.  2. 

1.  A  license  lax  cannot  be  deemed  unequal 
because  it  reaches  one  occupation  only,  if  it 
reaches  all  who  follow  that  occupation.  JState 
▼.  Uarrington  (Vt.)  100 

2.  A  requirement  in  a  city  ordinance  that 
an  appHcani  for  a  license  to  sell  milk  within 
The  city  shall  consent  that  the  animals  from 
which  be  obtains  the  milk  shall  be  subjected 
to  the  ''tuberculin  test''  is  not  unreasonable. 
State  r.  Nelson  (Minn.)  818 

8.  A  city  ordinance  requirins  an  applicant 
for  a  license  to  sell  milk  within  the  city  to  con- 
sent that  the  dairy  herd  from  which  he  obtains 
bis  milk  be  inspected  by  the  commissioner  of 
health  of  the  city,  although  such  herd  is  kept 
outside  the  city  Umits,  is  authorized  by  Minn. 
Gen.  Laws  1805,  chap.  208,  authorizing  the 
city  council  of  any  city  to  proyide  by  ordi- 
nance for  the  inspection  of  milk  and  dairy 
herds  kept  for  the  production  of  milk  within 
the  city  limits,  and  to  issue  licenses  for  the 
sale  of  milk  within  such  limits.  Id. 

LIENS.    See  also  Cortracts,  4:  Ihtrrbst, 
2;  Payment,  2;  Ykrdor  ardPurchabbr. 

i.  Legal  or  other  services  rendered  in  ac- 
quiring rights  of  way  for  a  railroad  do  not 
constitute  "seryices"  within  tbe  mennini;  of  a 
lien  law.  Rie/imond  dt  I,  Con  it  r,  to*  ^ .  Hich- 
mond,  N,  L  db  B.  B.  Co.  (G.  C.  App.  6ih  G.) 

625 

8.  Materials  not  sctually  used  or  delivered 
to  a  contractor  are  not  "furnished"  for.  the 
purpose  of  creating  a  subcontractor's  lien,  al- 
though they  were  worthless  for  any  other  pur- 
pose, and  were  prepared  for  the  contractor  un- 
der a  contract  which  he  bruise  by  refusing  to 
accept  theoL  Fd, 

8.  A  lien  for  furnishing  new  material  and 
replacine  it  in  a  bridge  cannot  be  claimed  by 
a  sul)contracior  whose  eroplovees  by  negligence 
had  made  the  new  material  and  worlE  neces- 
sary. Id. 

4.  Procuring  rights  of  way  for  a  railroad 
is  not  the  furnishing  of  materials  within  the 
meaning  of  a  lien  law.  Id, 

5.  The  agreed  contract  price  of  railroad 
construction  pavable  in  bonds  should  be  di 
roi Dished,  for  the  purpose  of  limiting  the 
amount  of  subcontractors'  liens,  by  the  amount 
of  unpaid  interest  which  the  contractor  had 
agreed  to  pay  on  ihe  railroad  bonds  in  order 
to  maintain  t^he  credit  of  the  railroad  company 
until  after  completion  of  the  road.  Id. 

6.  Money  expended  by  a  subcontractor  in 
paying  salaries  of  its  corporate  officers  and 
office  expenses  and  to  secure  a  guaranty  on  its 
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contract  for  purchase  of  material  will  not  sus- 
tain a  subcontractors'  lien.  Id, 

7.  Failure  to  file  a  statement  of  lien  in 
"each  county  in  which  the  labor  was  per- 
formed," as  required  by  statute,  will  not  pre- 
yent  enforcing  a  Ilea  for  the  proportionate  part 
of  the  labor  which  was  done  in  one  county  in 
which  it  was  filed.  IdL 

Notes  ARD  BRiRFSi 

Liens;  what  are.  472 

Of  subcontracton.  626 

LIEUTENANT  GOVERNOR.    See  Of 

FICERB,  1. 

LIBHTATION  OF  ACTIONS.  See  also 
Constitutional  Law,  0;  Eyidekce,  24; 
Time. 

L  Regular  payments  for  a  period  of  time 
of  a  part  of  the  monthly  wages  earned  by  a 
seryant,  who  has  been  working  for  his  em- 
ployer for  seyeral  jeare  without  a  settlement, 
will  malce  the  account  mutual  for  the  purpose 
of  determining  whether  any  part  is  barred  by 
the  statute  of  limitations.  Hay  t.  Peterwn 
(Wyo.)  581 

2.  A  statute  proyiding  that  defendants 
"who  shall  haye  become  nonresidents  of  tbe 
state"  after  a  cause  of  action  has  arisen  in  the 
state  shall  not  baye  tbe  benefit  of  a  statute  of 
limitations  is  retrospectiye,  at  least  as  applied 
to  the  cause  of  action  and  residence  of  the 
defendant,  and  coyera  a  case  of  one  who  had 
preyiously  obtained  the  opening  of  a  judjrment 
to  enable  him  to  interpose  the  statute  or  limi- 
tations.    Baia  y.  Outturn  (Pa.)  440 

Notes  and  Brietb. 

Limitation  of  actions;   retroactiye  effect  of 
statute;  effect  of  absence  from  state.  440 


LOCAL  GOVERNHENT.  See  Offi- 
cers, 2. 

LOCAL  OPTION.  See  Municipal  Cor- 
porations, Notes  ard  Bribfs;  Stat- 
utes, 16, 16. 

LOCOHOTHTE.    See  Explobioks. 

HAIL.    See  Serticb. 

MAJORITY.  See  Municipal  Corpora- 
tions, 1;  Parliambrtart  Law,  2; 
Voters  and  Elections,  6.  & 

HANDAMUS. 

1.  Mandamus  will  not  lie  to  compel  the 
secretary  of  the  electoral  board  to  permit 
memoranda  to  be  taken  from  records  in  his 
possession  which  may  be  properly  copied,  un- 
til it  is  sbown  that  such  right  has  been  denied. 
OUavet  y.  Terry  (Va.)  144 

2.  Mandamus  to  compel  the  state  board  of 
regents  to  comply  with  the  proyislons  of  a 
statute  as  to  the  location  of  a  department  of 
the  state  uniyersity  does  not  lie  nt  the  suit  of  a 
priyate  citizen  who  has  not  obtained  permis- 
sion from  tbe  court  to  apply  for  the  writ. 
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Sterling  r,  BegenU  of  the  University  of  Miehi-  \ 
gan  (Micb.)  150 

8.  Mandamus  to  compel  the  levy  of  a  tax  to 
pay  a  consent  judgment  entered  into  by  town 
authorities  will  not  be  granted  if  it  appears 
Uiat  there  was  do  authonty  to  issue  the  bonds 
for  whk^h  the  judgment  was  rendered.  Union 
Bank  v.  Oxford  (N.  C.)  487 

MASTER  AND   8EBVANT.    Bee  also 
CoNFiiiOT  OF  Laws,  6. 

A  * 'carpenter  gang^  whose  duty  it  is  to 
replace  the  planks  about  a  machine  called  the 
"bloom  rolls,"  after  their  removal  for  the  pur- 
pose of  attacbioff  new  rolls,  are  not  fellow  serT- 
ants  of  one  employed  to  oil  the  machine,  and 
their  negligence  in  replacing  the  planks  is 
chargeable  to  the  master.  Jdngartnery.  lUi- 
note  8ieel  Oo.  iWia.)  508 

NOTBB  AUD  BrtEFS. 

Master  and  servant;  duty  as  to  dangerous 
machinery.  894 


8.  A  lease  ef  land,  oil,  and  gas  for  a  lim- 
ited time  and  purpose,  and  not  merely  a  lioense. 
is  nuuie  by  an  instrument  which  grants,  de- 
mises, and  lets  '*ail  the  petroleum  and  gas  in 
orunderthatcertain  tract  of  land, .  .  .  and  also 
all  the  said  tract  of  land,  for  the  purpose  and 
with  the  exclusive  right  to  drill  and  operate 
upon  said  preBuees  lor  said  petroleum  and 


gas. 
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Notes  ahd  Brdcfs. 


Mines;  effect  of  assignment  of  ofl  or  gu 
lease:— (I.)  Liability  of  assignor;  (II.)  iiabUitj 
of  assignee.  02 


MISCARRIAGE.      See 

Pboximatb  Cause. 


1.  Actio  personnlls  moritur  cum  persona* 
JuOfiisville  dK  R  Co.  v.  MeEHwain  (Ky.)  788 

2.  Damnum  absque  injuria.  Dantzer  v. 
Indianapolii  U.  B.  Go.  (Ind.)  769 

8.  Ezceptio  probat  regulam  de  rebus  non 
exceptis.    P.  G.  Wiest  Go.  v.  Weeke  (Pa.)   172 

4.  Qeoeralia  specialibus  non  derogant. 
Burnett  v.  Moloney  (Tenn.)  641 

6.  Haeres  legitimus  est  quern  nuptiie  de- 
monstrant.    Jaekaon  v.  JaekSon  (Md.)       778 

8.  He  who  prevents  a  thing  from  being 
done  shall  not  avail  himself  of  the  nonperform- 
ance he  has  occasioned.  Farmeril  Loan  &  T. 
Co,  V.  New  York  A  K  R  Co.  (N.  Y.)  76 

7.  Mobilia  personam  sequuntur.  Be  Whit- 
ing's Estate  (N.  Y.)  282 

8.  Sic  utere  tuo  ut  alien um  non  Isedas. 
State  V.  Harrington  (Yt.)  100 

MEMORANDA.    See  Evidbngb,  18, 19. 

MENTAL  ANGUISH*    See  Damages,  5; 

TSLEaBAPHS,  8. 

MILK.    See  License,  2.  8 

MINES.  See  also  Landlord  and  Tunant,  1. 

1.  A  recovery  of  the  agreed  rental,  and 
not  merely  of  UDliquiduted  dama.cres,  can  be 
had  by  the  lessor  on  failure  to  drill  an  oil  or 
gas  well  as  agreed  by  a  lessee  who  promises 
that  on  such  default  he  will  pay  a  specified 
rental.     Woodland  Oil  Co.  v.  Crawford  (Ohio) 

62 

2.  The  forfeiture  of  an  oil  and  gas  lease  is 
for  the  benefit  of  the  lessor  and  at  his  option, 
although  the  lease  provides  that  failure  on  the 
part  of  the  lessee  to  completes  well  or  wells  as 
specified  or  to  pay  the  rental  as  provided  ''shall 
render  this  lease  and  agreement  null  and  void, 
together  with  all  rights  and  claims,  and 
not  binding  on  either  party,  and  not  to  be  re- 
vived without  the  consent  of  both  parties 
hereto  in  writing."  Id. 

34  L.  a  A. 


DaMAOBS,      6; 


MONET.    See  also  Bonds,  5;  JB^edbncb,  6: 
Payment,  1. 

Notes  and  Brtef& 

Money;  Making  bonds  payable  in  gold.  541 

MORTGAGE.    See  also  Corpobations,  4; 
Insolvenct,  1;  Receivers. 

1.  A  request  to  foreclose  a  mortgage, 
which  must  be  made  by  the  holders  of 
12,000,000  in  amount  of  bonds,  is  not  valid 
when  made  only  by  the  holder  of  $1,700,000, 
who  is  not  in  fact  the  owner  of  tbem,  butboldi 
them  subject  to  the  order  of  another,  and  who 
claims  to  represent  the  owners  of  other  boods 
for  which  the  party  he  represents  bad  a  mere 
contract  to  purchase.  Farmertt  Loan  d  T.  Oo. 
V.  New  York  d  N.  R  Co.  (N.  Y.)  76 

2.  A  stipulation  in  a  mort/raee  that  the 
mortgagor  shall  pay  within  the  time  prescribed 
by  law  all  taxes  upon  the  premises  does  not 
make  the  mortgagor  liable  for  all  taxes  in  case 
of  the  subsequent  passage  of  a  law  requirio; 
the  mortgagee  to  pay  those  properly  leviable 
against  his  interest    Fuller  v.  Kane  (Micb.) 

808 
Notes  and  Brief8. 

Mortgage;  priority  as  to  Judgment  for  dam- 
agies  against  raUroad  company.  803 

Of  chattels;  by  insolvent  debtor. 


MUNICIPAL  CORPORATIONS.  See 

also  Bonds,  6,  7;  Contracts,  10-12; 
Counties.  2,  8;  Courts,  4,  5:  Draiki 
AND  Sewers;  Estoppel,  8,  4;  Garbage. 
1;  Highways,  2;  Leyebs^  6;  Licknsk: 
Officers,  2-4;  Parliamsntart  Law, 
Public  Grounds,  2;  Statutes,  7;  V<fl" 
ERS  AND  Elections,  1,  2, 5,  6;  Waters, 
2. 

1.  An  ordinance  which  does  not  receive 
the  votes  of  a  majority  of  the  members  elect 
of  a  city  council  is  defeated  under  Kan.  Gcd. 
Stat.  1889,  t  765.  Illinois  Trust  d  Sav.  Baf^k 
Y.  Arkansas  City  (C.  C.  App.  8th  C.)         •'>18 

2.  A  contract  may  be  made  upon  motion 
or  by  resolution  by  a  city  council,  under  stat 
utes  autborizinn:  it  to  contract,  but  not  reqnir 
ing  an  ordinance  therefor.  /^ 

8.  The  presentation  to  a  city  oonncfl  is 
open  session,  by  a  private  party  named  as 
grantee  in  a  defeated  ordinance,  of  a  written 


hi  £xsA,T;  Neouoencb. 
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aoceptanoe  of  tbe  terms  of  the  ordinaDce  and 
a  bond  to  conalruct  waterworks  accordio^ly, 
tbe  constraction  of  the  work  and  location 
of  the  bydranU  by  such  grantee  uoder  direc- 
tion of  tbe  city  council,  the  actual  acceptance 
and  use  of  tbe  works  by  tbe  city  when  com- 
pleted, and  the  passage  by  the  council  of  a 
formal  resolution  accepting  such  works,— con- 
stitute a  binding  contract  for  the  construction 
and  operation  of  the  works  according  to  the 
terms  of  such  ordinance  between  the  dty  and 
ibe  grantee  therein.  Id, 

4.  The  remainder  of  a  divisible  contract  of 
a  municipal  corporation  may  be  enforced,  al- 
though part  of  such  contract  is  ultra  nre», 
but  neither  malum  in  m  nor  malum  prohibitum, 
unless  it  appears  from  a  consideration  of  tbe 
entire  agreement  that  it  would  not  have  been 
made  independently  of  the  part  which  is  void. 

Id. 

5.  A  city  of  the  second  class  in  Kansas 
has  power  to  contract  with  a  private  party  for 
the  construction  and  operation  of  waterworks 
and  for  the  payment  of  rent  for  the  use  of  hy- 
drants, and  to  grant  to  such  a  party  the  use, 
not  exclusive,  of  its  streets  for  the  purpose  of 
aying  pipes  to  conduct  the  water.  Id, 

'  6.  A  city  of  the  second  class  under  tbe 
power  given  by  Kan.  Qen.  Stat  1889.  1 7185, 
to  contract  for  and  procure  the  construc- 
tion of  waterworks,  may  contract  for  such 
consfVuction  and  lense  of  hydrants  for  a  term 
exceeding  tbe  single  year  during  which  the 
members  of  its  council  hold  office.  Id, 

7.  A  municipal  corporation  which  has 
contracted  with  a  private  corporation  for  a 
water  supply  as  authorized  by  Pa.  act  May  2  {, 
1874,  cannot  subsequently  proceed  to  erect  a 
plant  of  its  own,  as  it  is  authorized  to  do  by 
another  section  of  the  act,  but  in  case  it  wishes 
to  own  a  waterworks  plant  it  must  proceed,  un> 
der  ^  90  of  the  act,  to  acquire  the  one  belong- 
ing to  the  other  contracting  party.  Whit$  v. 
Meadvaie  (Pa)  567 

8.  A  municipal  corporation  has  no  pro- 
prietary rights  in  streets,  levees,  or  other  pub- 
lic grounds  within  its  territorial  limits,  but 
whatever  rights  it  has  in  them  are  held  merely 
in  trust  for  the  public.  St,  Paul  v.  Ohieago, 
Jf.  itSt,  P.B.  Oo.  (Minn.)  184 

9.  Land  within  the  limits  of  a  town,  al- 
though it  has  never  been  divided  into  build- 
ing lots,  is  subject  to  municipal  taxation  if  it 
is  near  railroad  depots  and  shops,  has  conven- 
ient access  to  the  highways,  and  lies  only  a 
short  distance  from  the  business  portion  of  the 
town,  so  that  it  enloys  the  police  protection 
and  other  benefits  of  the  town.  Briggs  v.  Bu»- 
tdloiUe  (Ky.)  198 

10.  The  presentment  of  a  claim  against  a 
city  for  injury  or  damage  to  person  or  prop- 
erty, which  by  Neb.  Com  p.  Stat.  art.  3.  chap. 
14,  ^  84,  must  be  In  writing  and  verified,  is  a 
condition  precedent  to  tbe  maintenance  of  an 
action  for  such  injury.  Eastings  v.  Fox- 
wrthy  (Neb.)  821 

Notes  and  BRiSFa 

Municipal  corporations;  distinguished  from 
towns  and  counties.  674 

84L.R.  A 


Distinction  between  resolution  and  ordi- 
nance; contract  for  period  of  years,  529 

Rules  of  parliamentary  law  in  passing  ordi- 
nance. 469 

Validity  of  ordinance  regulating  bosiness. 

819 

Delegation  of  power  to;  local  option  under 
constitutional  provision  against  special  laws. 

777 

Extent  of  police  power;  delegation  of  power; 
regulation  of  business  by;  creation  of  monop> 
oly.  279 

Grant  of  exclusive  franchise  by.  667 


NOTKS  AND  BniKFa 

As  imprisonment  for  debt.  671 

Municipal  taxation  of  rural  lands  with- 
in the  limits  of  the  corporation: — (I.)  Va- 
lidity of  exemption  or  discrimination  in  rates; 
(II.)  construction  of  statutory  exemption  or 
discrimination;  (III.)  right  to  repeal  exemp- 
tions; (IV.)  validity  of  taxation  of  farm  lands; 
(V.)  power  of  courts;  (VI.)  what  property  is 
taxable;  (VII.)  power  of  municipality  to  ex- 
empt; (VIII )  original  incorporation;  (IX.)  as- 
sessments; (X.)  method  of  raising  question. 

198 


HEOLIOENCE.  See  also  Cahrisrs,  8-6; 
Damages,  6;  Elbctrioal  Usks  and  Ap- 
fliancbs,  1-4;  evidekcb,  10-14,  28;  £x> 
FLOSTONS;  HiOHWATS,  1,  2;  Landt^ord 
AND  Tenant,  6,  7;  Master  and  S»*R7- 
ant;  Street  Railwatb,  2-4;  Teub- 
GBArm,  1;  Trial,  7-11, 15. 

1.  The  owner  of  a  building  is  bound,  so 
far  as  the  exercise  of  ordinary  care  will  enable 
him  to  do  so,  to  keep  it  in  such  condition  that 
it  will  not,  by  any  insecurity  or  insufficiency 
for  the  purpose  to  which  it  is  put,  injure  any 

gerson  rightfully  in,  around,  or  passing  it,  but 
e  is  not  an  insurer  against  accident  from  its 
condition.    Ryder  ▼.  Kinsey  (Minn.)  657 

2.  The  liability  of  the  owner  of  a  buildinc 
for  damages  occasioned  by  its  ruin,  declared 
by  La.  Rev.  Civ.  Code,  §  2322,  when  caused 
by  vice  in  its  original  construction  or  neglect 
to  repair  it,  is  limited  by  the  terms  of  art.  670, 
which  must  be  construed  with  the  former  sec- 
tion, and  which  names  "  the  neighbors  or  pas- 
sengers" as  those  to  whom  the  owner  must  re- 
spond for  injuries  by  the  fall  of  the  building 
or  any  portion  of  its  materials,  and  injuries  to 
occupants  of  the  building  or  guests  therein  are 
excluded.    MeConnell  ▼.  Lemley  (La.)         ((09 

8.  A  member  of  a  surprise  party  visiting 
tbe  tenant  of  a  building  for  the  purpose  of 
spending  an  evening  in  social  amusement  can- 
not, if  injured  by  means  of  a  falling  gallery, 
recover  damages  of  tbe  lessor,  under  La.  Rev. 
Civ.  Code,  arts.  670,  2822,  but  the  remedy,  if 
any  could  be  allowed,  would  be  against  the 
tenant.  Id. 

4.  A  railway  company  permitting  children 

to  r^ome  into  its  yard  at  noon  to  bring  dinners 

2  to  their  fathers  employed  there,  and  to  cross  a 
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Notice— Paroov. 


track  for  that  parpote,  does  not  become  liable 
for  injury  to  a  aeven-year-old  boy  who,  wbile 
returDiDg  from  sucb  errand,  ran  under  one  of 
some  standing  freight  cars  to  get  a  ball  on  re- 
quest of  one  of  several  employees  who  were 
tnrowing  and  catching  it  and  was  hurt  by  the 
sudden  moving  of  the  cars,  which  were  struck 
by  an  engine  at  some  distance  from  the  place 
where  he  was,  wbile  it  does  not  appear  that 
the  employees  in  charge  of  the  en^ne  knew  or 
had  reason  to  know  of  his  position,  if  there 
was  a  perfectly  safe  way  for  the  children  to 
pass  and  repass  without  going  upon  the  tracks 
where  the  cars  were  standing,  and  no  occasion 
for  their  going  under  the  cars  at  all.  Savan- 
naJi,  F.  £  W.  B.  Oo.  v.  Waller  (Ga.)  459 

N0TB8  AND  Briefs. 

See  also  Buildingb;  Landlord  and  Tenant. 

Negligence;  in  blasting.  182 

In  respect  to  locomotive  or  machinery.    294 
As  to  trespasser  or  licensee  in  railroad  yard. 

4eo 

NOTICE.    See  also  Sbbyicb. 

The  knowledge  of  one  member  of  the 
discount  committee  of  a  bank,  who  was  not 
present  when  the  renewal  of  a  note  was  taken 
and  had  no  part  in  the  transaction,  is  not 
cDouffb  to  charge  the  bank  with  notice  of  the 
fact,  known  to  him,  that  the  iudorserof  the 
note  had  become  incompetent  to  do  business. 
Memphii  Nat,  Bank  v.  Neely  (Tens.)  274 

Notes  and  Briefs. 


Notice;  by  newspaper  publication. 


486 


OFFICERS.     See    also    Citil    Sbbyicb; 

Statutbs,  7. 

1.  One  appointed  by  the  governor  to  the 
ofSce  of  lieutenant  governor  after  the  death  of 
the  original  incumbent  will  hold  for  the  re- 
mainder of  the  unexpired  term,  under  Gal. 
Const,  art.  5,  $  15,  providing  thai  a  lieutenant 
governor  shall  be  elected  at  the  same  time, 
place,  and  manner,  and  for  the  same  term  as 
the  governor,  and  §  8  providing  that  when  any 
office  shall  become  vacant  the  governor  may 
fill  such  vacancy  by  granting  a  commission  to 
expire  at  the  "  next  election  by  the  people." 
P^opU,  Lynch,  v.  Budd  (CaL)  46 

2.  The  right  of  local  self-government  is 
violated  by  N.  Y.  Laws  1896,  chap.  427,  which 
prevents  majority  rule  in  the  selection  of  local 
officers  by  providing  that  each  member  of  the 
common  council  shall  vote  for  but  two  of  the 
four  police  commissioners  to  be  chosen,  and 
that  no  person  shall  be  eligible  to  the  office 
who  does  not  belong  to  the  political  party  hav- 
ing the  highest  or  next  highest  representation  in 
the  council,  and  that  in  case  the  board  cannot 
agree  in  continuing  in  office  the  present  force 
before  a  certain  date  the  police  force  shall  cease 
to  exist,  except  a  certain  person  who  was  senior 
captain  09  a  specified  day,  who  shall  be  chief 
of  police  until  the  board  shall  agree.  [Per 
Gray  and  O'Brien,  JJ.1  Bathbone  v.  Wirtfi  (N. 
Y.)  408 

8.  The  power  to  designate  the  local  author- 
ity who  shall  appoint  local  officers,  conferred 
on  the  legislature  by  N.  f.  Cuust.  urt.  10.  ^  2, 

84  L.R.A. 


if  the  election  or  appointment  of  such  officers 
is  not  provided  for  by  that  Cooalitution,  does 
not  authorize  the  enactment  of  N.  Y.  Laws 
1896,  chap.  427,  providing  that  the  police  board 
of  tbe  city  of  Albany  shall  consist  of  four 
commissioners  of  whom  two  shall  belong  to 
the  political  party  having  the  bigbest  n^pre- 
sentation  in  tbe  common  council,  and  the 
other  two  to  the  party  having  the  next  highest 
representation  therein,  and  tiiat  each  meTuber 
of  (he  council  shall  be  entitled  to  vote  for  oulr 
two  of  such  officers,  since  the  minority  wbicK 
is  thus  given  power  to  appoint  two  of  ibe  com- 
missioners is  not  a  city  authority  within  the 
meaning  of  tbe  Constitution.  Id. 

4.  A  statute  makinir  any  person  ineligible 
to  appointment  as  police  commissioner  who 
did  not  belong  to  the  psrty  having  tbe  highest 
or  next  highest  representHtion  in  the  common 
council,  which  must  sppoint  two  from  each  of 
those  parties,  is  in  violation  of  N.  Y.  Const, 
art,  1.  §  1,  declaring  that  no  member  of  tbe 
state  shall  be  disfranchised  or  deprived  of  any 
of  the  rights  or  privileges  secured  to  any 
citizen  thereof,  unless  by  the  law  of  tbe  Und 
or  the  Judgoienf.  of  his  peers,  and  art  13.  ^  1, 
prohibfiing  any  oath,  declaration,  or  test  as  a 
qualification  for  office.    [Per  O'Brien,  J.]    Id, 

5.  A  supervisor  is  liable  on  grounds  of 
public  policy  for  public  money  lost  by  tbe 
failure  of  a  firm  of  private  bankers  with  whom 
he  had  deposited,  although  he  acted  in  good 
faith  and  without  negligence.  TUUugha$t  v. 
MerriU  (N.  Y.)  678 

Notes  anb  Briefs. 

See  also  Pdblio  Moneys. 

Officers;  vacancies;  election  to  fill.  46 

Provisions  for  appointment  of;  filling  vacan- 
cies; constitutional  restrictions  of;  member- 
ship in  political  party  as  a  qualification.      409 

OIL.    See  al«o  Evtdengb,  4.   Mikes,  1,  2. 
Notes  ksd  Briefs;  Trial,  7. 

An  oil  company  from  whose  premises 
crude  petroleum  escapes  during  a  conflagra- 
tion not  shown  to  be  due  to  its  negtigeoce  is 
not  liable  for  injuries  caused  by  an  explosion 
of  a  public  sewer  into  which  the  oil  was 
turned  by  the  municipal  authorities  after  it 
had  left  the  premises  of  the  oil  company  and 
without  its  knowledge,  for  the  purpose  of 
checking  the  spread  of  tbe  conflagration. 
Fueht  y.  8t.  Louis  (Mo.)  118 

OPIUM*    See  Hubbahd  anb  Wife,  9. 

PARDON. 

1.  A  restoration  of  competency  to  testify 
as  a  witness  which  was  lost  b^  conviction  of  a 
crime  cannot  be  made  by  legislative  act  where 
the  Constitution  confers  the  pardoning  power 
upon  a  board  consisting  of  the  governor  and 
several  associates.    &n^ion  v.  State  (Fla. )  851 

2.  The  power  to  pardon  after  conviction 
of  crime  which  is  conferred  upon  the  governor 
and  other  specified  officers  by  Fla.  Const,  art. 
Af  in  all  cases  except  impeachment  and  treason. 
is  exclusive  of  the  legislative  power  to  grant  a 
pardon  by  statute.  id- 


Pabemt  and  Child— Pebmanent  Ikbukance. 
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Notes  and  BaiEFa 

Pardon;  as  affecting  enhanced  punishment 
for  Uter  offense.  402 

Legislative  power  to  mint  pardon  or  amnesty: 
^I.)  After  conviction:  (11 )  before  convic- 
don;  (IlL)  incidental  or  implied  pardon.    .251 

PARENT  AND  CHILD. 

An  adopted  child  is  the  '^lawful  issue** 
of  a  person  within  the  meaning  of  a  will 
making  a  gift  to  such  person  with  remaind«r 
to  his  "lawful  issue,"  under  H.  I.  Pub.  Laws 
1866,  chap.  637.  making  an  adopted  child  for 
all  purposes  of  inheritance  and  all  other  legal 
consequences  and  incidents  a  child  of  the 
parents  by  adoption  the  same  as  if  born  in 
lawful  wedlock,  except  that  he  shall  not  take 
property  expressly  limited  to  *'the  heirs  of  the 
body  or  bodies"  of  such  parents.  Bartwell  v. 
T^  (R  I.)  500 

NOTBS   AKD   BRIBF8. 

Righu  of  adopted  child  as  "lawful  issue." 

500 

PABK8  AND  SQUARES.    See  also  Eb- 

TOPPEL.  4. 

Norm  AND  Brixfb. 

Parka;  dedication  of;  nonuser;  acceptance: 
estoppel  to  deny  dedication.  784 

PARLIAMENTARY   LAW.    See    also 

STATUTBt,  2,  %, 

The  indefinite  postponement  of  tlie  consid- 
eration of  an  ordinance  to  authorize  a  certain 
company  to  lay  railway  tracks  in  specified 
streets  does  not  prevent  tne  subsequent  passage 
at  the  same  session  of  another  ordinance  grant- 
ing the  same  company  the  right  to  lay  tracks 
on  streets  many  ox  which  are  the  same  as  were 
named  in  the  prior  ordinance  but  containing 
new  provisions  as  to  the  connection  of  the  new 
tracks  with  an  existing  system  and  various 
other  provisions  for  a  more  efiicient  protection 
of  the  public  interest,  although  a  rule  of  pro- 
cedure prohibits  action  during  the  session  on 
the  "same  subject*'  after  a  <}ucilion  has  been 
indefinitely  postponed.  Zeiier  y.  Central  R. 
09.  (Md.)  469 

8.  The  two  thirds  of  the  members  of  a 
branch  of  a  municipal  government  which  are 
required  by  a  rule  of  procedure  in  order  to  dis- 
pense with  one  of  the  regular  readings  of  a 
proposed  ordinance  need  not  be  two  thirds  of 
all  the  members  of  the  body  but  only  two 
thirds  of  the  members  voting,  if  they  are  not 
leas  than  a  majority,  and  the  majority  consti- 
tutes a  quorum.  Id. 

PARTNERSHIP.  See  also  Btllb  and 
Notes,  8;  Bonds,  8;  Ibboltbnot,  8,  4; 
Lett  and  Ssizure,  1. 

1.  The  goodwill  of  the  business  passes  to 
surviving  partners  upon  their  purchase  of  the 
interest  oX  the  deceased  at  its  inventoried  and 
appraised  value,  under  a  provision  of  articles 
of  association  giving  them  and  their  successors 
the  right  and  privilege  of  continuing  the  busi- 

84L.K.A. 


ness  under  the  firm  name.     PhUbrcok  y.  IfM- 
fRaii(Cal.)  265 

2.  A  contract  is  not  void  as  alio  win  fz  sur- 
viving partners  to  fix  their  own  purchase 
price  of  the  interest  of  a  deceased  partner, 
when  it  permits  a  representative  of  his  estate 
to  participate  in  the  inventory,  fixes  a  definite 
amount  tor  the  value  of  store  and  ofilce  fix 
tures,  and  provides  that  the  merchandise  shall 
be  taken  at  its  actual  value,  not  exceeding  the 
original  cost,  and  solvent  debts  be  taken  at 
their  face  value.  Id. 

8.  The  basis  for  fixing  the  purchase  price 
of  a  deceased  partner's  interest  la  fixed  by  arti- 
cles of  partnership  at  the  inveutory  and  ap- 
praisement provided  for  therein  to  be  taken  an- 
nually as  the  baRiA  of  estimating  profits,  where 
the  articles  further  provide  that  in  the 'event 
of  the  death  of  one  partner  "the  inventorv 
provided  for  herein  shall  t)e  taken  aa  expedi- 
tiously as  possible,"  allowing  a  representative 
of  the  estate  to  participate  in  the  business  until 
all  is  settled,  and  providing  that  the  amount 
ascertained  to  be  due  the  estate  shall  be  paid  in 
twelve  equal  monthly  instalments,  but  giving 
the  surviving  partners  an  option  to  retain  the 
estate  in  the  partneiship.  [Court  equally  di- 
vided on  this  point]  Id. 

NoTBS  AND  Briefs. 

See  also  Bondb. 

Rights  of  firm  creditors  on  Insolvency  of 
partner.  878 

PARTY  WALL,    See  Coysnant,  4. 

PATENTS.    See  Contract8,  8. 

PAYMENT.    See  also  Evidbnob,  Ik 

1.  A  payment  of  a  debt  or  Judgment  dut- 
ing  the  Rebellion,  in  Confederate  monev,  was 
valid  and  settled  the  debt  or  judgment  in  full 
where  it  waa  accepted.  Eendry  v.  Benlim 
(Fla.)  2»8 

2.  Payment  in  bonds  under  a  contract  by 
an  embarrassed  railroad  contractor  to  pay  a 
construction  company  for  completing  the  con- 
tract $1  for  each  $1  expended  and  an  equal 
amount  in  bonds  of  the  railroad  company, 
which  were  worth  about  40  per  cent  of  their 
face  value  when  the  contract  was  made,  and 
greatly  depreciated  thereafter,  will  be  applied 
ratably  on  the  lienable  and  nonlienable  ex 
penditures,  and  the  part  applicable  to  the  for 
mer,  like  other  payments  to  subcontractors, 
will  be  applied  on  the  excess  of  the  claim  over 
the  security  of  the  subcontractor's  lien.  Bich- 
mond  d  L  Constr.  Co,  v.  Richmond,  N.  /.  d 
B.  R  Co.  (C.  C.  App.  6th  C.)  625 

PEDDLERS.    See  Constitutional  Law, 
17;  Courts,  8. 

PENALTY. 

Norm  AND  BitlBFB. 

Penalty;  Imprisonment  for,  as  imprisonment 
for  debt  651 

PERMANENT  INSURANCE.    See  Ac 

TioN  OR  Surr,  2;  Insurancb,  9. 


PuoTOGBAPHB— Public  Monbyb. 


PHOTOGRAPHS.    See  Lbyt  and  Seiz- 

PHYSICAL     EXAMINATION.      See 

Eyiubnoe,  20. 

PLEADING. 

1.  Ad  objection  that  an  allegation  fa  not 
sufficiently  full,  clear,  and  specific  cannot  be 
reached  by  demurrer,  but  requires  a  motion  to 
make  it  moie  specific.  LouiitiUe,  N.  A.  d  C, 
R.  Co.  ▼.  Lynch,  (Ind.)  298 

2.  A  demurrer  to  a  complaint  against  a 
grantee  of  one  who  erected  a  dam  for  injuring 
land  by  maintenance  of  the  nuisance  cannot  be 
sustained  for  failure  to  state  injury  after  no- 
tice to  defendant  of  the  nuisance,  where  the 
notice  was  given  fifteen  days  before  suit  was 
brought,  and  the  complaint  alleged  inlury  up 
to  the  time  it  was  filed.  LeiUtey  ▼.  Uolumbia 
Water  Pmoer  Co.  (S.  C.)  216 

8.  A  complaint  alleging  an  agreement  and 
promise  to  convey  real  estate  is  not  demurrable 
because  it  does  not  expressly  allege  that  the 
contract  was  in  writing.  Van  Bpp9  y.  Bed- 
ftdd  (Conn.)  800 

4.  An  agreement  to  convey  real  estate  ap- 

{>raised  at  $8,800,  in  consideration  of  the  re- 
ease  of  the  grantor  from  his  liability  with  re- 
spect to  a  bastard  child,  when  the  amount  of 
this  burden  does  not  appear,  is  not  based  on 
such  an  inadequate  consideration  that  a  bill  for 
specific  performance  of  the  agreement  to  con- 
vey will  k)e  bad  on  demurrer,  but  the  suffi- 
ciency of  the  consideration  will  be  left  for  de- 
termination at  the  trial.  Id, 

5.  One  Fuing  for  the  full  amount  of  an 
accident  insurance  policy  which  classifies  rlslis 
and  promises  the  full  amount  only  when  in- 
sured is  engaged  in  certain  business  at  the  time 
of  injury,  must  allege  that  he  was  emplovedin 
such  business  at  the  time  of  injury.  Ameri- 
can Aed,  Co,  V.  Carson  (Ky.)  801 

NoTBS  Ain>  Briefs. 

Pleading;  averments  of  negligence.         294 

PLEDGE.    See  Hoicbstbad. 

POLL  TAXES.    See  Taxes,  6. 

POSTOFFIGE.    See  Seryiob. 

PRESUMPTIONS.       See       Evidencb, 
Notes  and  Briefs. 

PRINCIPAL     AND     SURETY.     See 

B0KD8»  8. 

PROXIMATE  CAUSE.    See  also  Street 
Railways,  8. 

Miscarriage  resulting  from  fright  caused 
by  the  negligence  of  another  is  not  the  proxi- 
mate result  of  the  negligence.  MiteneU  v. 
lioehater  B.  Ch.  (N.  Y.)  781 

Notes  asd  Briefs. 

Prozimaie  cause  of  injury  to  passenger.  782 

PUBLIC  GROUNDS.    See  also  Levees, 
8-5;  MuKiciFAL  ConPOUATiOKB,  8;  Stat- 

.    TJTBS,  0. 
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1.  The  legislature  has  no  power  to  dfveit 
land  dedicatea  to  a  specific,  limited,  and  defi- 
nite public  use  to  any  other  purpoee  inconslatr 
ent  with  such  use.  8i,  Paul  r.  Chicago^  Jf.  A 
St.  P.  B.  Co.  (Minn.)  184 

2.  A  city  is  authorized  to  grant  to  a  rail 
road  company  such  rights  in  public  grounds  as 
the  legisiacure  itself  might  have  granted, 
and  such  only,  by  Minn.  Qen.  Stat.  1894, 
g  2680,  authorizing  the  corporate  authorities  of 
any  city  to  graut,  sell,  convey,  or  lease  any 
public  grounds  within  the  corporate  limits  to 
any  railroad  corporation.  Id. 

8.  Although  a  grant  of  special  privOeges 
on  land  dedicated  to  a  particular  public  use  b 
always  subject  to  the  implied  conditioa  that  it 
may  be  revoked  whenever  the  needs  of  ibe 

Sublic  require  it,  and  the  state  or  municipality 
as  a  large  discretion  in  determining  when 
such  a  condition  arises,  such  a  grant,  wbcD 
rightfully  made  and  acted  upon,  cannot  be 
revoked  at  the  mere  arbitrary  pleasure  of  the 
state  or  the  municipality.  Id. 

PUBLIC  IMPROVEMENTS.    See  also 
Constitutional  Law,  18. 

1.  Power  to  assess  railroad  real  estate  for 
local  improvements  is  conferred  hj  a  statute 
for  the  equalization  of  the  public  burden, 
which  provides  that  railroad  property,  with 
certain  exceptions,  shall  be  subject  to  ''taxation 
by  ordinances  for  city  purposes."  Philadd- 
phia  V.  PhUaddphia  £  B,  B  Co.  (Pa.)        564 

2.  A  strip  of  land  1,(K)0  feet  wide  along  a 
river  bank  and  used  bv  a  railroad  company  as 
a  coal  and  ore  terminsl  is  not  all  exempt  from 
taxation  as  roadbed  although  a  lazge  part  of  it 
is  covered  wih  tracks.  Id. 

8.  A  yard  owned  and  used  by  a  railroad 
company  as  a  coal  and  ore  terminal  nnay  be 
sold  to  satisfy  a  tax  lien,  but  the  purchaser  will 
take  subject  to  the  easement  of  the  company 
to  operate  its  tracks  over  the  proper^.         Id, 

4.  A  special  tax  on  land  in  a  levee  district, 
which  is  especially  benefited  by  a  levee  for 
which  the  tax  is  made,  is  a  tax  within  Tenn. 
Const,  art.  2,  g  28,  requiring  taxea  to  be  levied 
on  all  property,  real,  personal,  and  mixed, 
and  levied  according  to  value.  Bedfooi  Lakt 
Levee  Diet.  v.  Damon  (Tenn.)  725 

NOTB8  ASD  BBIBFa 

Public  improvements;  assessments  on  rail- 
road property.  665 

Taxation  by  corporation  created  for.       786 

PUBLIC  MONEYS.    See  also  Courtibs. 

4,6. 

The  use  of  county  funds  to  make  a  do- 
nation to  a  state  institution  for  the  feeble- 
minded, in  order  to  secure  its  location  within 
that  county,  is  for  a  public  purpose  and  may 
be  authorized  by  the  legislature.  Lund  v. 
Chippewa  County  (Wis.)  181 

Notes  aisd  Briefs. 

Public  moneys;  liability  of  officer  for;  deposit 

in  bank.  679 

Public  purposes  for  which  it  may  be  used. 

ai8 
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PUNISHMENT.     See    C&imuial    Law, 
Korss  ASD  Bbibfb. 

QUORUK.    See  Ck>uxn^  1,  Nom  ahd 


RAILROADS.  See  also  Oarribrs.  8 
CoMMBROB,  8,  8:  Corporations,  5,  6 
Eminent  Domaiv,  8;  Etidknob,  28;  Sz 
piiOSiONS;  Lrtbes,  8,  5,  6;  Liens,  4,  6 
Neoltoencb.  4;  Public  Grounds,  8 
Public  Iicprotbmbnts,  1-8;  RsoBiyBRS 
Trial,  8-10. 

1.  A  lease  by  a  railroad  compKBDj  without 
clear  and  specific  statutory  authority  is  utterly 
void.     Van  Steuben  y.  CentrcU  B.  Cd.  (Pa.)  577 

2.  Authority  to  a  street-railway  company 
to  cross  any  railroad  operated  by  steam  or 
otherwise  does  not  give  power  to  cross  else- 
where than  at  points  where  the  railroad  is 
crossed  by  a  street  or  highway  when  other  sec- 
tions of  the  street-railway  charter  confine  the 
adoption  of  its  route  to  established  streets  and 
public  highways.  Nortliern  G.  B.  O0,  y.  Ear- 
rUburg  A  M.  EUctrie  B.  Co,  (Pa.)  672 

8.  A  railroad  right  of  way  is  property 
which  the  company  may  protect  from  unlaw- 
ful inyasion  by  a  street-railroad  company 
which  seeks  to  establish  a  crossing  oyer  it.   la, 

4.  Constructing  a  street  railway  on  a  yia- 
doct  100  feet  long  and  22  feet  high  oyer  a  rail- 
road company's  right  of  way,  and  operating 
cars  thereon,  are  such  an  inyasion  of  the  rights 
of  the  railroad  company  as  will  entitle  it  to 
maintain  a  suit  to  restrain  it.  Id, 

Notes  and  Briefs. 

See  also  Neolioehce;  Public  Iicproyb- 
mbnts. 

Railroad;  duty  as  to  sounding  whistles.    182 
Right  of  street  railway  to  cross.  072 

Liability  for  injury  caused  by  lessee.       077 

RATIFICATION.    See  Estopfbl,  2. 

RECEIVERS.  See  also  Banks,  2;  Con- 
flict OF  Laws,  6:  Corporations,  10; 
Eyidengb,  6. 

Preference  to  railroad  mortgagees  is  not 
gained  by  payment  of  a  Judgment  against  the 
railroad  company  for  damages,  when  it  is  paid 
after  its  affirmance  on  appeal  by  the  surety  on 
a  supersedeas  bond  who  signed  it  when  the 
mortgage  was  in  existence  and  no  default  had 
been  made  upon  it  and  when  the  railroad  com- 
pany was  apparently  solyent,  although  the 
bond  may  haye  benefited  the  mortgagees  by 
preyenting  a  leyy  on  the  railroad  which  might 
iiaye  worked  detriment  to  them  directly  and 
indirectly  as  substantial  owners  of  the  prop- 
erty. Whitay  ▼.  Centrai  Trust  Oo,  (C.  C. 
App.  6th  C.)  808 

RECORDS.  See  also  Mandamus,  1;  Vot- 
ers and  Elections,  8,  4. 

Notes  and  BRiEFa 

Records;  right  of  citizen  to  inspect.  144 
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REGENTS.      See   Mandamus,  2;   Statb 

IJNiyERStTT. 

REGISTERED  LETTER.  See  Sbrticb. 


Notbs  and  Bbibfs 
As  alloctiag  right  of  action  for  death.     788 

RELIGIOUS  SOCIETIES. 

1.  A  majority  of  the  members  of  an  abso- 
lutely independent  congpregation  cannot  exer- 
cise the  authority  to  remoye  officers  whose 
term  is  indefinite,  except  by  acting  in  compli- 
ance with  the  rules  and  discipline  of  the 
church.    Z^^y.  ibre0y(Pa.)  160 

2.  A  meeting  held  by  a  majority  of  the 
members  of  an  independent  congregation  of 
the  "Disciples  of  Christ,"  which  is  presided 
oyer  by  a  clergyman  of  another  congregation 
and  held  under  a  call  directed  by  a  tnbunal  of 
the  elders  of  sister  congregations  to  whom  the 
majority  appealed,  and  which  was  held  in 
front  of  the  church  because  the  elders  belong- 
ing to  the  minority  had  closed  and  locked  its 
doors,  when  the  laws  or  rules  of  the  church  do 
not  proyide  for  such  proceeding,  is  wholly 
without  authority  to  depose  the  old  officers  or 
elect  new  ones,  but  their  remedy  is  by  asser- 
tion of  their  rights  as  members  of  the  congre- 
gation.  JA. 

Notes  and  Briefs. 

Religious  societies;  laws  of;  power  of  ma- 
jority. 170 

REPLEVIN. 

1.  For  the  enhancement  by  a  trespasser  of 
the  yalue  of  timber  which  he  manufactures 
into  lumber,  a  licensee  haying  the  right  to  cut 
and  remoye  the  timber  must  repay  him  in  or- 
der to  recoyer  the  lumber  or  its  value,  since  if 
he  adopts  or  ratifies  the  trespasser's  acts  in  sev- 
erance of  the  timber  he  must  adopt  them  in 
full.    EejfitoM  Lumber  Oo.  v.  Solman  (Wis.) 

821 

2.  A  licensee  under  sn  unrevoked  license 
to  cut  and  remove  timber  for  which  he  has 
paid  full  value  has  sufficient  title  in  the  timber 
to  support  replevin  for  it  when  wrongfully  cut 
by  a  trespasser.  id 

Notes  and  Bbiefs. 

Replevin;  for  timber,  who  may  maintain. 

821 

REPUTATION.    See  Evidence,  26,  27. 

RES  GESTiE.    See  Evidencb.  25. 

RESOLUTION.  See  Cokstitutional 
Law,  1;  Municipal  CobfOkationb; 
Statutes,  4,  Notes  and  Briefs. 

RESTAURANT.  See  Evidence,  14; 
Food* 

RESUME.  For  r^um6  of  contents  of  book' 
see  865 

RIVER  FRONT.  See  Landlord  and 
Tenant,  2. 
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Roof— Statutes 


ROOF.    See  Lakdlobd  ahd  Tenabt,  4,  5. 


SALE. 


Kotrs  ahd  Briefs. 


Sale;  recovering  back  purchase  money  for 
lack  of  coDsideratioo.  864 

Implied  warranty  of  food.  465 

SCHOOLS.    See  also  Injunction,  8. 

A  reservation  of  the  right  to  annnl  all 
contracts  every  fourth  mouth,  stamped  across 
the  face  of  a  contract  with  a  school  teacher, 
does  not  entitle  the  school  directors  to  dismiss 
him  without  charges,  or  notice,  or  testimony, 
under  Mill.  &  V.  (Tenn.)  Code,  §  1192,  subs.  8, 
empowering  them  to  dismiss  a  teacher  "for  in- 
competence, improper  conduct,  or  inatten- 
tion."   Thompson  v.  QiNm  (Tenn.)  548 

SERVICE. 

1.  Notice  by  a  registered  letter,  provided 
for  by  Iowa  Laws  1880,  chap.  210,  p  2,  in  case 
of  notice  precedent  to  forfeiture  of  insurance 
policies,  is  completed  by  due  registration  of 
the  letter  at  the  office  from  which  it  is  to  be 
sent    Ro88  ▼.  Hauikeyt  Ins,  Co,  ^ows)       466 

2.  A  letter  is  not  registered  so  as  to  com- 
plete service  of  notice  by  registered  letter 
where  such  service  is  authorized,  until  it  is 
numbered  as  required  by  the  postal  laws  and 
reflations,  although  the  postmaster  has  re- 
ceived it  properly  addressed  and  given  a  re- 
ceipt therefor.  Id, 

SEWERS.     See    Drains    and    Sewers, 
Notes  and  Briefs;  Oil;  Trial,  7. 

SHIPPING.    See  Carriers,  1,  2. 

SITUS.    See  Taxes,  Notes  and  Brdefs. 

SOLDIERS.    See  Civil  Serticb. 

SPECIFIC  PERFORMANCE.    See  also 
Contracts,  9;  Pleading,  4. 

A  contract  to  convey  land  to  be  paid 
for  in  three  annual  instalments  will  not  be 
specifically  enforced  nearly  forty  years  after 
its  execution,  where  there  has  been  no  valid 
payment  of  the  purchase  money  and  the  land 
has  greatly  increased  in  value  and  the  pur- 
chasers have  become  insolvent,  although  the 
vendor  ten  years  after  the  execution  of  the 
contract  procured  a  Judgment  for  the  purchase 
money,  on  which  an  invalid  payment  in  full 
was  made  to  the  clerk  of  the  court  Hendry 
V.  BenliM  (Fla.)  288 

STATE.    See  Estoppel,  6. 

STATE  INSTITUTIONS.     See   CouH- 
TiES,  4;  PiTBLic  Money. 

STATE  UNIVERSITY.    See  also  Man- 
damus, 2. 

Clauses  in  a  Constitution  providing  for 
a  board  of  regents  to  be  elected  by  the  people, 
and  to  have  eenernl  supervision  of  the  .<^tate 
university  and  the  conlrol  of  all  expenditures 
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from  the  university  interest  fund,  will  exdnde 
the  legislature  from  power  to  designate  where 
departments  of  the  universitv  shall  be  located. 
Sterling  v.  Regents  of  the  Unioernty  ^  Mick 
igan  (Mich.)  150 

Notes  and  Briefs. 

State  university;  control  of;  power  of  \e^'i^ 
lature  as  to.  151 

STATUTES. 

1.  Constitutional  requirements  as  to  the 
style  of  acts  or  the  manner  of  their  passage  art- 
mandatory,  and  not  directory.  Union  Btntk 
V.  Oxford  (N.  C.)  487 

2.  Failure  to  enter  the  yeas  and  nay?  on 
legislative  iouroals  as  required  by  N.  C.  Codsi 
art  2,  §  14,  on  the  second  and  ihird  readins:!i 
of  an  act  authorizing  the  creation  of  indebteJ 
ness  by  a  town,  renders  the  act  void.  Id, 

8.  Certificates  of  speskers  that  an  act  was 
ratified,  although  conclusive  of  the  fact  that 
it  was  read  three  several  times  in  each  housi* 
and  ratified,  do  not  show  that  the  act  was  read 
three  several  days  in  each  house  and  that  the 
yeas  and  nays  •  were  entered  on  the  journal  as 
required  by  N.  C.  Const  art  ^,  g  14.  when 
the  act  authorizes  the  creation  of  indebtedne^ 
by  a  town.  /d 

4.  A  mere  concurrent  resolution  of  the 
legislature  to  which  the  executive  approyal  is 
not  affixed  as  in  case  of  a  statute,  althoufffa  it 
is  passed  upon  the  governor's  recommendation 
to  ratify  hu  appointment  of  an  agent  for  ibe 
state,  and  expressly  directs  him  to  allow  a 
certain  compensation,  is  not  an  "express  au- 
thority of  law"  which  can  authorize  a  contract 
which  will  be  the  basis  for  a  claim  againsi  the 
state,  under  Cal.  Const  art  4,  g  82,  requiring 
"express  authority  of  law"  therefor,  and  ^  15 
of  the  same  article,  providing  that  "no  law 
shall  be  passed  except  by  bill."  MuUan  v. 
State  (Q9\.)  26:2 

6.  Tenn.  Acts  1895,  chap.  67,  providing 
that  specified  fraudulent  acts  to  the  prejudice 
of  hotel,  inn,  and  boarding-house  keepers,  shall 
be  misdemeanors,  and  declaring  what  shall 
constitute  prima  facie  evidence  of  fraudulent 
intent  in  a  prosecution  for  such  acts,  and  au- 
thorizing the  sale  of  baggage  left  by  defaultinir 
patrons, — ^is  not  unconstitutional  on  the  ground 
that  it  embraces  more  than  one  subject.  SMate 
▼.  Tardiey  (Tenn.)  656 

Partly  inTalld. 

6.  Although  Minn.  Qen.  Stat  1894.  g  2680. 
authorizing  the  common  council  of  a  dty  to 
sell,  convey,  or  lease  any  public  grounds 
within  its  corporate  limits  to  any  railroad  oor 
poration,  is  broad  enough  to  authorize  a  city 
to  divert  lands  held  in  trust  for  a  particular 

Surpose  to  another  and  inconsistent  one,  and 
I  void  to  that  extent,  it  is  not  necessarily  void 
in  toto,  SL  Paul  v.  Chicago,  M,  db  Si,  P.  R. 
Co,  (Minn.)  IM 

7.  The  unconstitutiouality  of  a  provision 
that  each  member  of  a  c  immon  council  may 
vote  for  but  two  of  the  four  commissioners  to 
be  chosen,  and  that  only  members  of  the 
highest  and  the  next  highest  political  party  rep- 
resented in  the  council  shall  be  elii^ble,  ia  si/ 
essential  a  part  of  the  scheme  of  N.  T.  Lsws 
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1896,  chap.  427,  tbe  main  purpose  of  which 
was  to  secure  a  bi-partisan  police  board,  that 
tbe  whole  act  must  fall.  Oathbone  v.  Wirth 
<N.  Y.)  408 

Title. 

8.  Tenn.  Acts  1895,  chap.  67,  entitled 
"An  Act  to  Protect  Hotel,  Inn.  and  Boarding- 
House  Keepers,"  is  not  unconstitutional  on  the 
ground  that  the  title  embraces  more  than  one 
subject.    Slate  ▼.  TardUy  (Tenn.)  656 

9.  The  subject  of  Tenn.  Laws  1895, 
chap.  67,  providing  for  the  protection  of  hotel, 
inn,  and  lx>arding-house  keepers,  is  sufBdently 
embraced  in  the  title  "An  Act  to  Protect 
Hotel,  Inn,  and  Boarding-House  Keepers,"  al- 
though the  means  or  instrumentalities  for  such 
protection  are  not  recited  therein.  Id, 

10.  A  provision  in  a  statute  authorizing 
"townships"  to  refund  their  indebtedness  is 
within  the  title  *'An  Act  to  Enable  ...  Mu- 
nicipal Corporations  ...  to  Refund  Their  In- 
debtedness."   Bathbons  ▼.  Hopper  (Kan.)  674 

11.  Provisions  concerning  the  Condemna- 
tion and  disposal  of  land  by  counties  in  rela- 
tion to  public  improvements  undertaken  by  the 
state  or  the  United  States  are  sufficiently  cov- 
ered by  a  title  "An  Act  to  Grant  to  and  Pre- 
scribe Powers  of  Counties  Relative  to  Public 
Works  Undertaken  or  Proposed  by  the  Btate  or 
the  United  States."  Lancey  v.  Eing  County 
(Wash.)  817 

Special  or  loeal  laws. 

12.  The  prohibition  against  local  and  spe- 
cial acts  regulating  county  business  is  violated 
by  Nev.  act  March  15, 1895,  which  attempts  to 
create  Storey  county  into  a  municipal  corpora- 
tion, as  it  unquestionably  attempted  to  regu- 
late the  business  of  that  county.  Sehtoeiee  v. 
First  Judicial  Diet.  Ct,  (Kev.)  602 

13.  The  requirement  of  Nev.  Const,  art.  4, 
§  25,  that  the  system  of  county  governments 
shall  be  uniform  throughout  the  state,  means 
that  all  county  governments  must  in  all  essen- 
tial particulars  ht  alike,  and  is  violated  by  Nev. 
act  March  15,  1895,  attempting  to  confer  upon 
Storey  county  the  full  powers  of  a  municipal 
corporation.  Id, 

14.  A  statute  giving  a  certain  county  power 
to  issue  bridge  bonds  and  levy  taxes  to  par 
them  does  not  violate  Tenn.  Const,  art.  11,  ^  8, 
prohibiting  the  suspension  of  seneral  laws  for 
the  benefit  of  a  perticular  individual  and  the 
granting  to  any  individual  of  special  rights, 
privileges,  immunities,  or  exemptions.  Bur- 
nett V.  Maloney  (Tenn.)  541 

15.  A  local-option  law  granting  charter 
power  to  all  the  cities  of  a  certain  class,  to  take 
effect  in  each  city  only  upon  the  adoption  of 
tbe  same  by  such  city,  is  in  contravention  of 
MInu.  Const,  art.  4,  gg  8S,  84,  prohibiting  spe- 
cial legislation  as  to  cities,  and  requiring  all 
laws  as  to  the  same  to  be  uniform  in  their 
operation  throughout  tbe  state,  although  a 
local  option  law  granting  power  to  adopt  a 
mere  by-law  or  ordinance  may  be  valid.  State, 
adida,  V.  Copeland (mon.)  777 

16.  The  right  to  repeal  any  existing  special 
law.  but  not  to  amend,  extend,  or  modify  it. 
which  is  given  by  Minn.  Const,  art.  4,  §  88 
(amendment  of  1891),  does  not  include  the 

84  L.  R.  A. 


riffht  to  make  a  partial  repeal  of  a  special  law, 
either  directly  or  by  a  local-option  provision 
which  would  have  that  effect.  Td, 

Gonatraction* 

17.  A  statute  authorizing  the  granting  of  a 
warrant  of  attachment  aaainst  one  who  makes 
a  false  statement  in  writinff  to  obtain  credit 
will  be  strictlv  construed  in  favor  of  those 
against  whom  It  may  be  employed,  as  it  is  in 
derogation  of  the  common  law.  Penoyar  y. 
Eeleey  (N.  Y.)  248 

18.  A  provision  exempting  debts  already 
contracted  from  the  prohibition  against  trans- 
fers of  property  to  prefer  creditors  is  not  em- 
braced within  the  title  of  Tenn.  Acts  1896, 
chap.  128,  which  indicates  merely  the  prohi- 
bition of  such  preferences  without  anything 
to  show  that  it  permits  any  preferences.  Thiti 
Nai.  Bank  v.  Divine  Qrooery  Co.  (Tenn.)    445 

19.  A  prohibition  of  Judgments  by  default 
is  not  within  the  scope  of  Tenn.  Acts  1896, 
chap,  l:^,  indicating  a  prohibition  of  prefer- 
ences by  "confession  of  Judgnient."  Id. 

RepeaL 

20.  The  limitation  on  the  taxing  power  of 
counties  bv  the  general  revenue  law  ox  Tennes- 
see, passed  at  tbe  extra  session  of  1895,  does 
not  repeal  the  provision  of  the  special  act  of 
1895,  p.  122,  chap.  80,  relating  to  the  power 
to  tax  to  pay  bridge  bonds  of  Knox  county. 
Burnett  v.  Maloney  (Tenn.)  541 . 

21.  A  statute  which  does  not  expressly  re- 
peal, reviye,  or  amend  any  former  law,  but 
states  that  "all  laws  and  parts  of  laws  in  con- 
flict" therewith  are  repealed,  does  not  violate 
Tenn.  Const,  art.  2,  §  17,  requiring  all  acts 
which  repeal,  revive,  or  amend  former  laws  to 
recite  the  title  or  substance  of  the  law  repealed, 
revived,  or  amended.    State  v.  Tardley  (Tenn.) 

656 

NOTBS  Ain>  BBIEF& 

Statutes;  resolution  distinguished  from.  262 

Power  of  court  to  look  behind  record  of.  487 

Intent  of  legislature.  248 

Partial  in  validity  of.  410 

Embracing  more  than  one  subject;  defective 
title.  818 

8TBEET  RAILWAYS.    Bee  also  lUiL- 

B0A2>B,2-4. 

1.  A  person  riding  between  the  rails  of  an 
electric-street  railway  upon  a  bicycle  has  the 
duty  to  look  out  for  and  endeavor  to  avoid 
danger  from  the  electric  cars.  Bterett  y.  Loe 
Angelee  Coneol,  E.  R.  Co,  (Cal.)  850 

2.  The  motorman  of  an  electric  car  seeing 
a  bicycle  rider  going  on  the  track  in  front  of 
him  may  assume  up  to  the  last  moment  that 
the  rider  will  get  out  of  the  way  by  increasing 
his  speed  or  turning  aside  in  time  to  avoid 
the  dangt^r.  Id. 

8.  The  negligence  of  a  bicycle  rider  who 
continued  to  ride  on  the  track  of  an  electric 
car  up  to  the  very  moment  when  he  was  struck 
when  by  the  slightest  care  and  effort  on  his 
part  he  could  have  put  himself  out  of  danger 
up  to  the  last  moment  is  a  contributing  and 
efficient  cause  of  the  injury,  which  precludes 
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the  conclusion  tbat  the  neglij^eDoe  in  xnanag- 
Ing  the  car  was  later  in  time  and  therefore  the 
proximate  cause  of  the  injury.  Ef)erelt  y.  Laa 
Angeles  Conaol.  B,  R,  Co,  (Cal.)  850 

4.  The  fright  of  a  mule  caused  by  the 
uiual  noise  incident  to  running  a  street  car  by 
electricity,  without  any  unnecessary  noise  made 
for  the  purpose  of  scaring  the  animal,  does  not 
make  the  street  railway  company  liable  for  re 
suiting  damages.  Doster  ▼.  Oharlotte  Street  R, 
Co.  (N.  C.)  481 

Notes  akd  Bbiicfs. 

Street  railways;  use  of  streets  by;  crossing 
railroad.  572 

Negligence  in  striking  person  by  street  car; 
contributory  Degligence.  850 

Frightening  of  horse  by  street  car;>-(l)  Gen- 
erally; (2)  by  bells,  gongs,  and  whistles;  (8)  by 
steam;  (4)  contributory  negligence.  481 

SUBGOITTRAGTORS.  See  Oomtbactb, 
4;  Interbbt,  2;  Liens,  fL 

SUBWAYS.  See  Electrical  Uses  and 
Appliances,  6,  7,  Notes  and  Briefs. 

SUNDAY.  See  Gokmercb,  8;  CoNSfTirn- 
tional  Law,  11,  Notes  and  Briefs. 

SUPERVISOR.    See  Ofvigebs,  S. 

SURVIVAL.    See  Death,  8. 

TAXES.  See  also  CoNSTmrnoNAL  Law, 
10;  Counties.  8;  Levees.  2;  Manda- 
irus,  8;  Mortoaoe,  2;  Municipal  Cor- 
porations, 9;  Public  Improvements,  4; 
Statutes,  14,  20. 

1.  The  constitutional  rule  of  uniformity 
in  taxation  is  not  violated  by  a  statute  author- 
izing a  county  to  make  a  donation  to  secure  the 
location  of  a  state  institution  within  the  county, 
although  tbat  county  as  well  as  others  will  be 
taxed  for  its  maintenance.  Lund  v.  Chippewa 
County  (Wis.)  181 

2.  A  tax  on  any  property  in  epede  or  by 
the  acre  is  contrary  to  Tenn.  Const,  art  2, 
%  28,  requiring  all  property  to  be  taxed  arcord- 
Ing  to  its  value.  Reelfoot  Lake  Levee  Diet,  v. 
Daweon  (Tenn.)  725 

8.  A  tax  on  land  alone  in  acertain  levee  dis- 
trict, but  excepting  land  under  water,  violates 
Tenn.  Const  art.  2,  §  28.  requiring  all  proper- 
ty, real,  personal,  or  mixed,  to  be  taxed.      Id. 

4.  The  assessment  and  taxation  of  judg- 
ments rendered  by  the  courts  of  a  state  in  favor 
of  and  owned  bvcitizens  of  other  states  is  not 
authorized  by  Kan.  Gen.  Stat  1889,  chap. 
107.  S  1.  providing  ceneraUy  for  the  taxation 
of  all  property  in  the  state  and  mentioning 
Judgments  among  other  classes  of  taxable  per- 
sonal property.  Kingman  County  v.  Leonard 
(Kan.)  810 

5.  Nontaxable  property  cannot  be  sold 
for  the  pavment  of  a  poll  tax,  under  Mi». 
Const  §  243,  which  makes  said  tax  "a  lien 
only  upon  taxable  property,"  as  this  section  is 
a  part  of  the  article  on  franchise  and  is  intended 
to  be  a  clog  upon  the  franchise  more  than  a 
means  of  revenue.  RaUiff  v.  Beale  (Miss.)  472 
34  L.  R.  A. 


6.  The  average  amount  of  live  stock  which 
cattle  dealers  have  each  week,  although  osually 
sold  within  one  day  after  they  are  received,  and 
most  of  them  are  brought  from  other  states, 
constitutes  property  within  the  state  which  can 
be  taxed  under  Md.  Code,  art  81.  Myert  v. 
Baltimore  County  (Md.)  809 

7.  The  intent  of  dealers  in  cattle  to  export 
part  of  them,  and  the  fact  that  they  do  export 
about  two  thirds  of  all  which  they  handle,  do 
not  prevent  the  taxation  of  such  cattle  to  the 
average  amount  that  they  have  on  hand.      Id. 

8.  Notice  of  a  new  assessment  or  of  an  in- 
crease of  taxation  required  by  Md.  Code,  art. 
81 ,  g  145,  is  necessary  in  order  to  sustain  such 
new  or  increased  tax.  Id. 


Transfer  ti 

9.  Bonds  issued  by  the  United  States  were 
not  intended  to  be  made  subject  to  tax  by  the 
I<Iew  York  transfer  tax  act  of  1892  as  property 
over  which  the  state  "has  any  Jurisdiction  for 
the  purposes  of  taxation."  be  Whiting^e  Es- 
tate (N.  Y.)  282 

10.  Bonds  of  a  foreign  corporation,  as  well 
as  bonds  and  certificates  of  stock  of  domestic 
corporations,  when  deposited  in  a  safe  depoaii 
vault  within  the  state,  although  owned  by  a 
nonresident,  are  "property  within  the  state,** 
within  the  meaning  of  the  New  York  transfer 
tax  act  of  1882.  Id 

11.  Bonds  of  a  domestic  corporation,  which 
are  in  another  state  in  possession  of  a  nonresi- 
dent owner,  are  *'notpropertv  within  the  state.'* 
within  the  meaning  of  the  New  York  transfer 
tax  act  of  1892,  imposing  a  tax  on  the  transfer 
from  a  nonresident  decedent  of  property  within 
the  state.    Re  Bronaon'e  Estate  (N.  Y.)       23S 

12.  Shares  of  capital  stock  of  a  domestic 
corporation,  although  the  certificates  are  in  an 
other  state  in  po^ession  of  a  nonresident 
owner,  constitute  "property  within  the  state," 
within  the  meaning  of  the  New  York  transfer 
tax  act  of  1892,  taxing  a  transfer  of  property 
within  the  state  from  a  nonresident  deoedenC. 

Id 

18.  Money  of  a  nonresident  deposited  by 
him  in  a  bank  within  the  state,  although  com 
mingled  with  trust  funds  in  an  account  opened 
by  mm  as  trustee,  constitute  "property  within 
the  state,"  within  the  meaning  of  the  New  York 
transfer  tax  act  of  1892,  which  includes  prop 
erty  of  a  nonresident  decedent  if  within  the 
state.    Soudayer's  Estate  (N.  Y.)  285 

'  Notes  abd  Bbibfs. 

See  also  Municipal  Cobporatiomsl 

Taxes;  uniformity  of;  delegation  of  power 
of.  726 

Situs  of  personal  property  for;  on  personal 
property  of  nonresidents.       282.  286,  288,  810 

On  stock  in  trade;  on  property  to  be  ex 
ported.  80ii 

On  mortgages.  806 

Imprisonment  for  nonpayment.  6&) 

TELEGRAPHS.  See  also  Conflict  of 
Laws,  2;  Damages,  4,  6;  Evtdencb,  9. 
10. 

1.  A  stipulation  limiting  the  liabilitv  of  a 
telegraph  company  for  errors  and  mistakes  in 
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the  traDsmlflsfoD  of  ab  anrepeated  message  is 
Dot  valid  so  far  as  it  applies  to  mistakes  caused 
by  negligeoce  of  the  telegraph  operators.  Heed 
V.  WuUm  U,  Teleg.  Co.  (Mo.)  492 

2.  A  rule  of  a  telegraph  company  not  to 
deliver  messages  outside  a  half  mile  limit  can- 
not be  set  up  to  excuse  a  delay  in  delivering  a 
message  sent  to  a  small  town  a  few  miles  away, 
summuning  a  minister  of  the  gospel  to  a  per- 
son near  death,  when  the  rule  was  not  known 
ip  the  sender,  and  was  not  mentioned  by  the 
agent,  who  received  the  message  about  dark, 
stating  that  it  could  be  delivered  that  night. 
Western  U.  Teleg.  Co.  v.  Robinmn  (Tenn.)  481 

8.  Mental  an^ish  of  a  father  caused  by 
the  failure  of  a  minister  to  reach  his  daughter 
until  after  she  was  dead,  when  he  had  tele- 
leraphed  for  him  because  of  her  desire  for 
baptism  and  union  with  the  church,  is  not 
without  foundation  merely  becaune  complete 
church  membership  could  not  have  been  con- 
summated during  her  life,  but  may  be  the 
basis  of  a  cause  ofacUon  against  the  telegraph 
company.  Id. 

Notes  aisd  Briktb. 

Telegraphs;  limits  for  delivery  of  telegrams. 

481 

Interstate  business  of;  liability  for  mistakes; 

restricting  liability.  492 

TEOIE  ATS.    See  also  Libel  and  SiiAimER, 
Notes  and  Briefs. 

The  name, and  signature  of  a  claimant 
affency  subscribed  to  threatening  letters  and 
circulars  which  are  sent  in  violation  of  Mo. 
Rev.  Stat.  1889,  §  8782,  are  entirely  immaterial 
to  the  offense  of  the  persons  who  sent  them. 
StaU  V.  MeOahe  (Mo.)  127 

TIMB2R.    See  Rbplbvih. 

TIME. 

The  disabilitv  of  a  plaintiff  daring  a 
portion  of  the  period  allowed  for  the  perform- 
ance of  a  condition  precedent  to  the  mainte- 
nance of  an  action  '^ill  not  extend  the  time  of 
performance,  provided  a  reasonable  time  re- 
mains within  that  period  after  the  removal  of 
the  disability.    Hoktinge  v.  Foxfoorthy  (Neb.) 

821 

TOWNS.    See  also  Bonds,  7;  Byidkhob,  2; 
JuDQKBNT,  1:  Statutes,  tO. 

Notes  and  Briefs. 

Towns;  as  municipalities;  powers  of.      674 

TRADEMARK. 

1.  The  use  of  the  same  names  for  varieties 
of  candy  by  one  who  is  charged  with  infring- 
ing a  trademark  on  the  boxes  of  which  such 
names  do  not  form  a  part  does  not  sustain  a 
charge  of  infringement  of  such  trademark,  but 
it  can  be  complained  of  only  as  an  attempt  to 
represent  the  goods  as  those  of  the  other  party. 
P.  0.  Wiest  CS.  V.  Weeks  (Pa.)  172 

8.  Similarity  in  the  size  and  shape  of  boxes 
for  confectionery  which  are  obtained  from  box 
manufacturers  and  are  sold  to  the  trade  with- 

34  L.  R.  A. 


out  discrimination  and  known  ns  "stock  boxes'' 
will  not  Justify  a  finding  in  a  trademark  case 
that  they  were  selected  for  an  improper  or 
fraudulent  purpose.  Id. 

8.  The  letters  ^'W.  H.  W."  printed  in 
script,  in  white,  in  a  horizontal  line  upon  a 
red  bsrkground,  on  boxes  of  confectionery,  do 
not  infringe  a  trademark  which,  as  reiristered 
in  the  United  States  patent  oilice,  is  described 
as  the  letters  **P.  C.  W."  generally  arranged 
to  appear  as  script,  printed  in  a  horizontal  line 
upon  a  background  of  **any  suitable  coior," 
distinctly  stating  that  other  forms  of  letters 
mav  be  employed  or  that  they  may  be  differ- 
ently arranged,  and  that  the  essential  features 
are  the  letters  •  'P.  C.  .W."  Id. 

Notes  and  Briefs. 

Trademarks;  infringement  of  label.         172 

TRANSFER  TAX.    See  Taxes,  9, 18. 

TRESPASS. 

Notes  and  Briefs. 

Trespass;  imprisonment  for  debt  in  case  of. 

641 

t 

TRIAL.    See  also  Witnbsbes,  1. 

1.  Tenn.  Laws  1825,  chap.  67,  providing 
that  proof  of  certain  things  enumerated  shall 
be  prima  facie  evidence  of  fraudulent  intent  in 
procuring  accommodations  at  a  hotel,  inn,  or 
boarding-house,  which  is  made  a  misdemeanor, 
does  not  violate  Tenn.  Const,  art.  1,  ^§  6,  8, 9, 
guaranteeing  the  right  of  trial  by  an  impartial 
Jury.    States.  TanUey  (Tenji.)  656 

2.  A  stockholder  in  a  corporation  which 
owns  stock  in  another  company  is  disqualified 
to  act  as  juror  in  an  action  against  the  latter 
company.  McLaugHlin  v.  LmiiniUe  EUctrie 
Light  Co.  (Ky.)  812 

8.  The  question  whether  an  entire  contract 
was  reduced  to  writing,  or  an  independent 
collateral  agreement  was  made,  is  one  of  fact  for 
the  jury  where  there  is  any  evidence  to  sustain 
a  contention  upon  the  point  Hinee  v.  Willcor. 
(Tenn.)  824 

4.  Whether  a  legal  injury  is  pleaded  by 
alleging  the  vacation  of  a  part  of  a  street  at 
some  distance  from  one's  property  is  a  ques- 
tion of  law  for  the  coart,  and  not  a  question 
for  the  Jury.  DanUer  v.  India napoiu  U.  R. 
Oo.  (Ind.)  769 

6.  An  instruction  as  to  the  duty  of  a 
municipality  in  respect  to  a  walk,  which  says 
it  must  be  kept  "in  a  safe  condition"  for  pub- 
lic travel,  ought  to  be  changed  to  say  that  the 
dutv  in  that  respect  is  to  use  reasonable  and 
ordinary  care.    BaU  v.  Maneon  (Iowa)       207 

6.  An  instruction  that  plaintiff  is  "entiUed" 
to  exemplary  or  punitoiy  damages  if  the  injury 
was  raalirious  is  error,  since  sucn  damages  can- 
not be  claimed  as  matter  of  law,  but  only  in  the 
discretion  of  the  jury.  Robinson  v.  Superior 
Rapid-Transit  R.  Co.  (Wis.)  206 

7.  The  jury  must  be  permitted  to  pass 
upon  the  question  of  due  care  by  a  municipal 
corporation  which  in  midsummer  turns  a  larse 
quantity  of  crude  petroleum  into  a  pubnc 
sewer  the  natural  outlet  of  which  is  obstructed. 
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and  leaves  H  four  days  without  takiog  aoy  pre- 
cautions to  avoid  a  resulting  explosion.  Fuchs 
Y.  8i,  Lauii  mo.)  118 

8.  When  tbe  luiy  have  found  tnat  defects 
existed  in  an  engine  of  which  the  owner  had 
knowledjte  a  sufficient  time  to  have  remedied 
them  l>efore  a'n  explosion  which  injured  a  by- 
stander, they  need  not  find  further  facts  which 
raise  the  inference  that  the  accident  arose  from 
the  want  of  some  precaution  which  the  owner 
of  the  engine  ought  to  have  taken,  since  the 
question  of  his  duty  to  have  avoided  the  injury 
becomes  one  of  law.  LouisoiUe,  N.  A.  it  G, 
B.  Co.  V.  Lynch  (Ind.)  293 

9.  Evidence  that  a  certain  engine  which 
passed  at  the  time  a  fire  started  threw  sparks 
to  an  unusual  distance  is  sufficient  to  go  to  the 
jury,  on  the  question  whether  or  not  such  en- 
gine caused  the  fire,  notwithstanding  testimony 
that  such  engine  was  provided  with  a  sufficient 
spark  arrester.  Van  Steuben  v.  Central  It  Go, 
(Pa.)  577 

10.  The  testimony  of  a  witness  that  she 
had  seen  the  engine  claimed  to  have  set  a  fire 
on  different  occasions  throw  large  conis  should 
not  he  taken  from  the  jury,  notwithstanding 
s^e  testifies  on  cross-examination  that  she  was 
mistaken,  where  tbe  reason  she  gives  for  her 
mistake  is  unsatisfactory.  ^     Id, 

11.  General  instructions  as  to  the  ultimate 
conclusion  of  negligence  are  not  proper  where 
a  special  verdict  is  required.  LouMciUe,  N. 
A.  dO.  R.  Co.  V.  Lynch  (Ind.)  293 

12.  Instructions  to  a  jury  are  sufficient  if 
they  properly  state  the  law  when  considered 
as  a  whole  and  construed  together.  Debney 
V.  StaU  (Neb.)  851 

18.  Refusal  to  give  an  instruction  that  dec- 
larations by  a  creditor  that  any  debt  thatliad  ex- 
isted was  discharged  is  prima  facie  evidence  of 
payment  is  proi3er]y  refused  when  the  declara- 
tions in  evidence  may  be  referred  as  much  to 
the  question  of  the  existence  of  the  contract  as 
to  that  of  payment.    Hayy,  Peterson  (Wyo.) 

581 

14.  Facts  gathered  from  several  findings  of 
a  special  verdict,  although  not  stated  in  logical 
or  consecutive  order,  must  be  considered  as  an 
entirety,  and  not  in  fragmentary  parts.  Lovis- 
rilU.,  N.  A,  it  C,  R,  Co.  v.  Lynch  (Ind.)      293 

15.  A  verdict  for  plaintiff  in  an  action  to 
recover  for  injuries  caused  by  negligence  can- 
not be  found  upon  grounds  not  alleged  in  the 
declaration.    MiteheU  v.  Prange  (Mich.)     182 

NoTBB  AKD  Briefs. 

Trial;  snffidency  of  evidence  to  go  to  jury. 

577 

TRUSTS.     Bee   also   iKOOMFRTSirr  Pbr- 
BONB,  2-4;  Taxes,  18. 

One  who  makes  a  voluntary  deed  for 
his  own  benefit  cannot  remove  bis  act  except 
subject  to  the  approval  of  a  court  having  juris- 
diction of  such  matters.    Neal  v.  Black  (Pa. ) 

707 
NoTBS  Ain>  Briefs. 

See  also  Banks. 

Trust;  revocation  of;  necessity  of  approval 
by  court.  716 

34  L.  R.  A. 


TWO      THIRDS.       See     PARLfAMBNTABT 

Law,  2;  Voters  and  Elections,  5, 6. 

UNIVERSITY.    See  Stats  UinvKRaiTT. 

USURY.    See  Buildixq  and  Loan  Asso- 
ciations, 3,  4. 

VENDOR  AND  PURCHASER.    • 

1.  A  grantor  of  real  estate  has  no  implied 
equitable  lien  thereon  for  the  unpaid  purchase 
money  after  he  has  delivered  an  absolute  deed 
to  the  property  and  placed  the  grantee  in  pos- 
session.   IiYatne  v.  Sliter  (Or.)  690 

2.  Ac  implied  vendor's  lien  in  favor  of  a 
judgment  for  damages  for  breach  of  indetjoite. 
continuing  covenanis  in  a  conveyance  cannot 
arise  under  Ky.  €kn.  Stat.  chap.  68,  art.  1. 
^  24.  denying  a  lien  for  unpaid  purcha^ 
money  unless  the  deed  states  what  part  of  the 
consideration  remitins  unpaid.  Whitdy  v. 
CenPral  Trust  Co.  (C.  0.  App.  6tb  C.)         803 


Notes  and  Briefs. 
As  to  vendors'  liens. 

VETERANS.    Bee  Crvn.  SsRvscm 
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VOTERS  AND  ELECTIONS.    See  also 
Bonds.  6;  Mandamus,  1. 

1.  Tbe  qualifications  of  voters  at  municipal 
elections  may  be  prescribed  by  the  legislature, 
as  by  requiring  them  to  be  taxpayers,  in  the 
absence  of  any  constitutional  provision  to  the 
contrary.     Banna  v.  Young  (Md.)  55 

2.  The  right  to  vote  "at  all  elections," 
given  by  Md.  Const,  art.  1.  §  1,  to  every  male 
citizen  of  full  age  "who  has  been  a  re>ident 
of  the  state  for  one  year  and  of  the  legislative 
district  of  Baltimore  city,  or  of  the  c(/unty  in 
which  he  may  offer  to  vote,  for  six  monibs,** 
does  not  extend  to  municipal  elections  outside 
of  the  city  of  Baltimore.  Id, 

8.  No  citizen  other  than  the  proper  offi- 
cials has  a  right  to  inspect  and  take  memo- 
randa from  so  much  of  the  records  of  i  he  elec- 
toral board  as  relates  lo  the  preparation  and 
printing  of  the  ofUcial  balfots,  ceriitication  of 
the  same  and  their  distribution  to  the  judges 
of  election  of  the  several  precincts.  Gleam 
V.  Terry  (Va.)  144 

4.  So  much  of  the  records  of  tbe  electoral 
board  as  relates  to  the  appointment  and  re- 
moval of  judges  and  commissioners  of  election 
and  registers  or  the  ordering  of  a  new  registra- 
tion may  be  inspected  and  copied  by  citizens. 

Id. 

6.  An  ordinance  providing  for  the  sub- 
mission to  the  voters  of  the  question  whether 
or  not  park  bonds  shall  be  issued,  at  a  specified 
general  election,  and  authorizing  the  issuance 
of  the  bonds  "in  the  event  that  two  thirds  of 
those  voting  at  said  election  shall  vote  in  fa 
vor,"  requires  a  favorable  vote  of  two  thirds 
of  all  those  voting  at  the  general  election.  Bel- 
knap V.  LouisciUe  (Ey.)  256 

6.  Two  thirds  of  the  voters  voting  at  an 
election  to  be  held  for  that  purpose,  whose  as- 
sent is  necessary  to  authorize  municipal  in- 
debtedness, means  two  thirds  of  all  tbe  votes 


cut  for  any  purpoie  at  the  election,  where  but 
one  electios  can  be  held  daring  the  year,  at 
which  all  questions  to  be  submitted  to  the  voters 
must  be  decided.  M, 

7.  A  statute  prohibiting  the  name  of  any 
eandidate  for  otDce  from  being  placed  on  the 
offldal  ballot  more  than  once  is  within  legisla- 
tive discretion,  and  does  not  violate  the  consti- 
tutional righto  of  electors.  State,  Baieman, 
V.  Bpdi  (Ohio)  498 

8.  The  name  of  a  person  as  candidate  for 
an  dector  of  President  and  Vice  President  can- 
not appear  in  more  than  one  place  upon  the 
official  ballot,  under  Wyo.  Laws  1890,  chap. 
80,  ^  104,  which  provides  for  no  party  head- 
hogs  or  columns  set  apart  for  separate  parties, 
but  requires  the  ballot  to  name  the  party  or 
principle  represented  by  a  candidate  in  con- 
nection with  his  name.  Siate,  Biydenturgh, 
V.  Burdidt  (Wyo.)  845 

9.  The  name  of  a  candidate  nominated 
by  certificate  of  electors  in  place  of  a  person 
previously  nominated  In  the  same  way  but 
who  has  declined  should  be  given  the  same 
place  upon  the  ballot  that  the  prior  nominee 
would  have  been  entitled  to.  Id, 

10.  Adding  his  party  desiff nation,  i,  «., 
'independent  Democrat,"  to  the  name  of  a 
candidate  written  upon  a  ballot  in  the  same 
way  that  par^  designations  follow  the  names 
of  candidates  in  the  printed  list  as  required  by 
Gal.  Pol.  Code.  §  1191,  does  not  destroy  the 
legality  of  the  ballot  when  it  w^s  manifestly 
not  intended  as  a  distinguishing  mark.  Jen- 
nings y.  Brown  (QiL)  45 

11.  The  grouping  of  candidates  for  presi- 
dential electors  is  to  be  made  ^y  the  county 
clerk,  and  not  by  the  secretary  of  state,  under 
Wyo.  Laws  186i0.  chap.  80.  §  104,  providing 
that  the  names  of  such  electors  presented  in 
one  certificate  Aall  be  arranged  in  a  separate 
group,  but  the  secretary  must  so  certify  the 
names  and  description  of  the  candidates  as  to 
convey  to  the  clerk  all  knowledg<>  requisite  to 
such  grouping.  State,  Blydenburgh,  v.  Burdiek 
(Wyo.)  '     846 

12.  The  protest  of  a  nonresident  candidate 
for  Vice  President  against  printing  his  name  on 
a  ticket  of  presidential  electors  named  bv  a 
state  convention,  without  attempting  to  decline 
the  national  nomination  or  even  withdrawing 
as  a  candidate  in  that  state,  is  not  a  withdrawal 
"from  nomination"  within  the  meaning  of 
Kan.  iSess.  Laws  1898,  chap.  78,  §  8,  and  does 
not  preclude  the  use  of  his  name  on  such  bal- 
lot.   Breidenthal  v.  Edwards  (Ean.)  146 

Nominations* 

18.  Nominations  cannot  be  made  by  a  pe- 
tition filed  with  a  county  clerk  and  recorder  so 
as  to  entitle  the  names  of  the  nominees  to  be 
placed  upon  an  official  ticket  as  candidates  of 
a  party     StaU,  BueeeU,  v.  Tooker  (Hoot.)  815 

14.  Nominations  by  a  self-constituted  county 
committee  of  an  alleged  party  cannot  be  made 
so  as  to  appear  on  an  official  ticket  when  no 
power  has  been  delegated  to  such  committee 
1^  any  convention  of  the  party.  Id. 

15.  A  nomination  by  a  political  club  can- 
not be  recognized  as  thati^of  a  county  conven- 
tion when  the  partidpanto  did  not  consider 

44L.R.A. 


themselves  a  convention,  and  the  minutes  kept 
were  those  of  the  club,  and  there  had  been  no 
call  or  notice  of  a  oonvention  nor  any  election 
of  delegates,  and  no  primaries  had  been  held. 

IiL 

16.  The  validity  of  a  nomination  made  br 
a  chairman  of  the  state  committee  of  a  politi- 
cal partv  with  100  associates,  to  fill  vacancies 
in  the  list  of  presidential  electors  nominated  in 
the  same  manner,  when  not  in  violation  of 
statute,  cannot  be  contested  by  the  committee 
of  an  entirely  distinot  political  party.  Id. 

17.  The  exclusion  from  the  signers  of  a  cer- 
tificate of  electors  to  nominate  candidates  by 
Wyo.  Laws  1890.  chap.  80,  §  89,  of  those  per- 
sons who  have  loined  In  a  certificate  nominat- 
ing other  candidates  for  the  same  office,  does 
not  apply  to  persons  who  have  participated  in 
the  nomination  of  other  persons  throueh  pri- 
maries, but  only  those  who  have  Joined  In 
nominations  by  certificate.  Id, 

18.  A  county  oonvention  whose  nominees 
will  have  a  right  to  appear  on  an  official  ballot 
cannot  be  held  by  twenty-one  persons  coming 
from  but  one  fourth  of  the  precincto  In  the 
county,  who  met  and  assumed  to  form  a  new 
party  without  any  credentials  or  election  as 
defegales,  or  any  call  for  a  convention,  or  any 
notice  except  by  word  of  mouth.  State,  Met' 
calf,  V.  Johneon  (Mont)  818 

19.  A  state  convention  nominating  candi- 
dates will  not  be  recognized  so  as  to  permit  the 
names  of  the  nominees  to  appear  on  an  official 
ballot  when  it  was  held  by  only  twenty-one 
persons  representing  only  one  fourth  of  the 
precincts  of  a  single  county,  who  met  without 
any  call  for  a  convention,  or  any  notices  given 
except  by  word  of  mouth,  or  any  election  as 
delegates,  or  any  credentials,  and  immediately 
assumed  to  form  a  new  party  and  organize 
themselves  into  a  county  convention  and  then 
on  the  same  evening  Into  a  state  convention. 

Id. 

20.  Neither  the  party  appellation  nor  the 
names  of  the  presidential  and  vice  presidential 
candidates  added  thereto  by  authority  of  law 
and  properly  appearing  in  the  certificate  of 
nondnations  made  under  Ean.  Bess.  Xaws 
1898,  chap.  78,  §  6,  can  be  omitted  by  the  sec- 
retary of  state  from  his  certificate  of  such  nom- 
inations to  the  county  clerks  under  g  18. 
Breidenthal  v.  Bdwarde  (Ean.)  146 

NoTBs  AND  Briefs. 

Validity  of  nominations;  nominations  by 
certificate  or  convention.  816 

Restricting  names  on  official  ballot.         498 

Right' to  vote  at  municipal  election.  55 

What  constitutes  majority;  two  thirds  of 
voters.  256 

WALLS.  Bee  Buildings,  Notbs  and 
Briefs. 

WAREHOnSEUEN.   Bee  Lbyebs,  S-6 

WATERS.  Bee  also  Contracts.  11,  12; 
Dams,  1,  2;  Estoppel,  8;  Municipal 
Corporations.  5,  7. 

1.  No   one   who  does   not   infringe   or 
threaten  to  infringe  the  ezclusiveness  of  a 
58 
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mnt  of  tbe  right  to  use  the  streets  of  a  dtj 
for  water  pipes  can  be  beard  to  allege  its  in- 
validity because  of  its  ezclusiTeness,  after  tbe 
works  have  been  constructed  and  the  contract 
has  been  substantiallj  performed  bj  tbe  gran- 
tee. Illinois  Trust  A  Sav,  Bank  y.  Arkan- 
sas City  (G.  C.  App.  8tb  C.)  518 

2.  Tbe  invalidity  of  tbe  exclusive  grant 
by  a  city  of  tbe  right  to  use  its  streets  to  con- 
duct water  to  its  inhabitants  is  no  defense  to 
an  action  for  rent  wbick  tbe  city  baa  promised 
to  pay  the  grantee  for  tbe  use  of  hydrants,  af- 
ter tbe  works  have  been  constructed  accord- 
ing to  the  contract  and  have  been  accepted  by 
tbe  city.  li. 

WILLS.    See  also  Pabbnt  and  Child. 

A  will  is  not  revoked  by  subsequent 
marriage  alone  without  the  birth  of  issue,  al- 
though the  wife  has  been  given  by  statute  the 
right  to  inherit  from  her  husband.  Be  Bu- 
letfs  EstaU  (Minn.)  884 

NOTBS  AND  BbISFS. 

Wills;  revocation  of,  by  marriage.  886 

Gift  to  "  lawful  issue;"  right  of  adopted 
child.  6001 

84  L.R.  A. 


WIRE*     See  Electrical  Usbs  and  Apfu- 

AHGBS. 


WITNESSES.    See  also  Pabdoh,  1. 

1.  Leading  questions  may  be  permitted 
where  tbe  only  objection  is  that  they  are  ir- 
relevant and  immaterial.  Toeh  y.  H&ms  Jfvt 
Ins,  Oo.  (Cal.)  *  BS7 

2.  A  witness  called  by  both  parties  mar 
be  impeached  by  the  party  first  calling  bim 
by  proof  of  his  contradictory  statements  as  to 
a  matter  to  which  he  testified  only  wheo 
cross-examined  as  the  witness  of  tbe  other 
party.    Hall  v.  Mansan  {lowh)  207 

8.  An  executor  may  call  one  who  is  saiog 
on  a  claim  against  the  estate  as  a  witnes  and 
compel  him  to  testify  as  to  tranaactioDS  with 
the  testator,  although  the  statute  forbids  the 
claimant  to  support  his  claim  bv  his  own  tes- 
timony in  the  first  instance.  Map  v.  BUer9t>M 
(Wyo.)  581 


TEAS  AND  NATS.    See  Statutes^  2^  & 


I..  R  A.   CASES   AS   AUTHORITIES. 


OASES  IN  34  L.  R  A. 


34  L.  R.  A.  33,  ABBOTT  v.  DOANE,  163  Mass.  433,  47  Am.  St.  Rep.  466,  40  N.  E. 
197. 


Ne^r  promise  ma  to  exlatlns  contntet. 

Cited  in  Monnahan  y.  Judd  165  Mass.  100,  42  N.  E.  555,  raising  but  not  de- 
ciding, question  whether  agreement  to  pay  back  wages  to  servant  employed  by 
third  person  without  authority,  if  servant  would  continue  work,  constituted  inde- 
pendent promise;  Wetherill  Bros.  v.  Erwin  &  W.  Co.  12  Pa.  Super.  Ct.  270,  en- 
forcing promise  to  pay  rebate  on  sale  of  goods,  where  made  on  compromise  of 
ambiguous  executory  contract;  and  referring  particularly  to  annotation  in  34 
Lk  R.  A*  33. 

Cited  in  footnote  to  Olmstead  v.  Latimer,  43  L.  R.  A.  685,  which  holds  invalid, 
extension  of  time  to  pay  mortgage  without  new  consideration. 

■ 

34  L.  R.  A.  45,  JENNINGS  v.  BROWN,  114  Cal.  307,  46  Pac.  77. 
Election    la'vr. 

Cited  in  Packwood  v.  Brownell,  121  Cal.  480,  53  Pac.  1079,  holding  that  failure 
to  open  polls  at  sunrise  in  accordance  with  mandatory  provision  of  statute  does 
not  inv&'.idate  precinct  vote  where  substantial  compliance  is  made  in  good  faith. 

—  DlBtlmsvlBbliiK  marks. 

Cited  in  Parker  v.  Hughes,  64  Kan.  241,  56  L.  R.  A.  279,  91  Am.  St.  Rep.  216, 
67  Pac.  637  (concurring  opinion),  majority  upholding  ballots  on  which  same 
candidate's  name,  appearing  in  columns  of  two  parties,  was  twice  marked  with 
cross;  Patterson  v.  Hanley,  136  Cal.  269,  68  Pac.  821,  holding  that  cross  mark 
after  words  *'no  nomination"  invalidates  ballot. 

Cited  in  note  (47  L.  R.  A.  808,  841)  on  marking  official  ballot. 

34  L.  R.  A.  46,  PEOPLE  ea  rel.  LYNCH  v.  BUDD,  114  Cal.  168,  45  Pac.  1060. 
Dnratlon  of  term  of  appointee  to  yrn,em.nt   electl-ve  ofllce. 

Cited  in  People  ex  rel.  Murphy  v.  Col,  132  Cal.  337,  64  Pac.  477,  holding  that 
county  auditor  appointed  until  "next  general  election"  holds  office  until  next  elec- 
tion of  county  officers,  irrespective  of  intervening  general  election. 

Distinguished  in  People  ex  rel  Webster  v.  Babcock,  123  Cal.  309,  56  Pac.  1017, 
holding  appointee  to  position  of  school  superintendent,  until  "next  regular  elec- 
tion," holds  only  until  next  general  election,  and  not  until  expiration  of  term 
when  office  regularly  filled. 

L.  R.  A.  Au.— Vol.  IV.— 20. 
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Seqvence  in  ezecvtlire  avtborltr* 

Cited  in  State  ex  rel.  Hardin  v.  Sadler,  23  Nev.  358,  47  Pac.  450,  holding  presi 
dent  pro  tempore  of  senate  follows  lieutenant  governor  in  case  of  vacancy  of  gov- 
ernor's chair. 

34  L.  R.  A.  49,  SMITH  v.  SMITH,  22  CoV).  480,  55  Am.  St.  Repi  142,  46  Pac  128. 
Disposition  of  property  to  defeat  wife's  rlybts. 

Cited  in  Smith  v.  Smith,  24  Colo.  528,  65  Am.  St.  Rep.  251,  52  Pac.  790,  setting 
aside  deeds  by  husband  to  children,  withheld  from  record  until  his  death,  where 
he  meanwhile  enjoyed  full  use  of  property;  Arnegaard  v.  Arnegaard,  7  N.  D.  48G. 
41  L.  R.  A.  262,  76  N.  W.  797,  setting  aside  deed  of  homestead  to  son  on  eve  of 
second  marriage,  where  not  recorded  and  wife  ignorant  thereof. 

Distinguished  in  Phillips  v.  Phillips,  30  Colo.  519,  71  Pac.  363,  holding  deliveiy 
of  deeds  by  husband  to  his  daughters,  gift  not  being  in  contemplation  of  death, 
valid  as  against  wife. 

34  L,  It  A.  55,  HANNA  v.  YOUNG,  84  Md.  179,  57  Am.  St.  Rep.  396,  35  Atl.  674. 
Vnlidl tr  of  election  resnlntlons. 

Cited  in  State  ex  rel.  Porter  v.  Crook,  126  Ala.  610,  28  So.  745,  raising,  but 
not  deciding,  question  whether  constitutional  provisions  relating  to  suffrage  and 
elections  refer  exclusively  to  elections  of  public  officers  by  the  people. 

34  L.  R.  A.  68,  OPINION  OF  THE  JUSTICES,  166  Mass.  589,  44  N.  E.  625. 
Preference  of  Tetemns  In  civil  service. 

Cited  in  People  ex  rel.  Kenny  v.  Folks,  89  App.  Div.  180,  85  N.  Y.  Supp.  1100 
(concurring  opinion),  majority  upholding  statute  forbidding  removal  of  veteran 
from  municipal  office,  except  on  notice  and  hearing;  Goodrich  v.  Mitchell.  68  Kan. 
771,  64  L.  R.  A.  947,  footnote  p.  945,  75  Pac.  1034,  sustaining  statute  giving 
preference  to  honorably  discharged  soldiers  and  sailors. 

34  L.  R.  A.  62,  WOODLAND  OIL  CO.  v.  CRAWFORD,  55  Ohio  St.  161,  44  N.  E. 

1093. 
Oil  and  ffas  leases. 

Cited  in  Brown  v.  Fowler,  65  Ohio  St.  521,  63  N.  E.  76,  holding  instnimeiit 
granting  land  for  purpose  of  operating  thereon  for  oil  and  gas  is  lease,  and  not 
mere  license ;  Harris  v.  Ohio  Oil  Co.  57  Ohio  St.  129,  48  N.  E.  502,  holding  vestvil 
interest  in  land  held  under  oil  lease  not  forfeited  by  breach  of  implied  covenant 
reasonably  to  operate  wells;  Central  Ohio  Natural  Gas  &  Fuel  Co.  v.  Eckert,  70 
Ohio  St.  134,  71  N.  E.  281,  holding  grant  of  oil,  requiring  payment  of  annual 
rental  if  well  not  drilled  in  specified  time,  to  be  lease  at  annual  rental,  at  option 
of  lessee,  after  expiration  of  time  for  drilling  well. 

Cited  in  footnote  to  Paul  v.  Cragnas,  47  L.  R.  A.  540,  which  holds  lease,  an  I 
not  license,  created  by  "lease"  of  undivided  mine  interest  to  party  agreeing  to 
work  same  on  royalty. 

«—  l>*orfeltnreB. 

Cited  in  Northwestern  Ohio  Natural  Gas  Co.  v.  Browning,  16  Ohio  C.  C.  89, 
holding  lessee  entitled  to  reasonable  time  after  expiration  of  period  limited  in 
lease,  within  which  to  drill  well. 
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Cited  in  footnotes  to  Parish  Fork  Oil  Co.  v.  Bridgewater  Gas  Co.  59  L.  R.  A.  566, 
which  holds  oil  lease  forfeited  by  abandonment  of  well,  subsequently  caving  in  for 
want  of  protection;  Gadbury  v.  Ohio  &,  I.  Consol.  Natural  &  Illuminating  Gas  Co. 
62  L.  R.  A.  895,  which  holds  that  equity  may  enforce  contract  for  right  to  ex- 
plore for  oil  or  gas  on  a  tract  of  real  estate,  where  it  would  be  against  equity  to 
permit  lessee  longer  to  assert  title. 

—  Options. 

Cited  in  Bettman  v.  Shadle,  22  Ind.  App.  548,  53  N.  E.  662,  holding  payment 
of  rent  to  time  of  surrender  bars  damages  for  failure  to  bore  well,  under  lease 
giving  lessee  option. 

Distinguished  in  Van  Etten  v.  Kelly,  66  Ohio  St.  611,  64  N.  E.  560,  denying 
right  of  action  for  rent  to  lessor  on  lease  giving  option  to  lessee  to  operate  or 
pay  rent  under  penalty  of  forfeiture,  though  no  operations  put  into  effect. 

—  lilablllty  of  aaalffmee. 

Cited  in  Thorns  v.  Meader,  6  Ohio  N.  P.  243,  holding  lessee's  assignee  for  benefit 
of  creditors  cannot,  by  mere  abandonment  of  premises,  escape  liability  on  lessee's 
covenants  in  oil  lease,  accepted  as  part  of  assets. 

Cited  in  note  (33  L.  R.  A.  847)  on  liability  for  rent  on  oil  and  gas  lease. 
]L«lAbillty  of  amilflTiiee  of  leaaebold  for  rent. 

Cited  in  footnotes  to  Louisville  Trust  Co.  v.  Gaertner,  45  L.  R.  A.  513,  which 
upholds  statutory  lien  for  rent  on  property  of  assignee  of  lease;  Springer  v.  De 
Wolf,  56  L.  R.  A.  465,  which  denies  assignee's  power  to  absolve  himself  from 
liability  to  lessor  for  rent  by  assigning  lease  to  third  person. 

34  L.  R.  A.  68,  TACOMA  v.  KRECH,  15  Wash.  296,  46  Pac.  255. 
ClaMi  lesrlalatlom,  anud   Sunday  and  bolldny  In^r. 

Cited  in  Dennis  v.  Moses,  18  Wash.  574,  40  L.  R.  A.  309,  52  Pac.  333,  denying 
constitutionality  of  statute  limiting  remedies  on  debt  secured  by  mortgage  to  the 
property  mortgaged ;  Denver  v.  Bach,  26  Colo.  533,  46  L.  R,  A.  850,  58  Pac.  1089, 
holding  ordinance  forbidding  sales  of  clothes  on  Sunday,  void. 

Cited  in  footnotes  to  Watson  v.  Thomson,  59  L.  R.  A.  602,  which  denies  city's 
power  to  prevent  carrying  on  of  lawful  avocation  on  Christmas  day;  State  v. 
Ray,  60  L.  R.  A.  634,  which  holds  unauthorized,  ordinance  for  closing  stores  at 
7:30  P.  M.,  except  Saturdays;  State  ex  rel.  Hoffman  v.  Justus,  64  L.  R.  A.  510, 
which  sustains  statute  prohibiting  keeping  butcher  shops  open  on  Sunday,  though 
authorizing  sale  of  confectionery  and  tobacco. 

Distinguishefd  in  Morris  v.  Stout,  110  Iowa,  662,  50  L.  R.  A.  99,  78  N.  W.  843, 
upholding  statute  making  it  misdemeanor  to  marry  a  woman  to  escape  prosecution 
for  seduction  and  thereafter  desert  her. 

Disapproved  in  State  v.  Sopher,  25  Utah,  324,  60  L.  R.  A.  470,  95  Am.  St.  Rep. 
846,  71  Pac.  482,  and  Ex  parte  Northrup,  41  Or.  495,  69  Pac.  446,  upholding  act 
forbidding  Sunday  barbering. 

Overruled  in  State  v.  Nichols,  28  Wash.  637,  69  Pac.  372,  upholding  statute  for- 
bidding, with  certain  exceptions,  opening  of  offices  or  stores  for  business  on  Sunday. 
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34  L.  R.  A.  69,  CHEEVER  v.  PITTSBURG,  C.  &  L.  E.  R  CX).  150  N.  Y.  59,  55 
Am.  St.  Rep.  -646,  44  X.  E.  701. 

Judgment  for  plaintiff  on  verdict  in  third  trial  affirmed  in  50  App.  Div.  423,  64 
N.  Y.  Supp.  66. 

Constmctlve   notice  |    dviy   of   Inquiry. 

Cited  in  Western  Nat.  Bank  v.  Faber,  29  Misc.  470,  62  N.  Y.  Supp.  82,  uphold- 
ing corporate  note  discounted  for  president  by  bank  without  inquiry,  where  pro- 
ceeds received  by  corporation  customarily  making  notes  in  such  form;  Buffalo 
Loan,  Trust  k  8.  D.  Ck>.  v.  Medina  Gas  &  Electric  Light  Co.  12  App.  Div.  20G,  42 
N.  Y.  Supp.  781,  holding  failure  of  lender  to  secretary  of  corporation  on  faith  of 
its  bonds  to  inquire  as  to  his  authority  to  receive  the  money  not  fatal  to  recovery 
on  the  bonds  if  he  had  such  authority;  Manhattan  Sav.  Inst.  v.  New  York  Nat. 
Exch.  Bank,  53  App.  Div.  636,  65  N.  Y.  Supp.  757,  holding  bad  character  of  de- 
positor and  fact  that  account  was  opened  as  trustee  insufficient  to  put  bank  on 
inquiry  as  to  title  to  bonds  deposited  to  secure  loan;  Union  Nut  &  Bolt  Co.  v. 
Doherty,  32  Misc.  498,  66  N.  Y.  Supp.  405,  holding  inquiry  showing  makers  of 
note  given  "for  merchandise"  to  be  in  transportation  business  insufficient  to  in- 
form taker  that  it  was  made  outside  scope  of  business;  Ketcbam  v.  Govin,  35 
Misc.  376,  71  N.  Y.  Supp.  991,  enforcing  check  taken  by  endorsee  in  course  of 
business,  though  procured  by  payee  by  fraud,  of>  which  no  notice  chargeable  to 
endorsee;  Rochester  &  C.  Tump.  Road  Co.  v.  Paviour,  164  N.  Y.  284,  52  L.  R.  A. 
794,  58  N.  E.  114,  holding  payee  of  corporate  checks  drawn  by  treasurer  in  pay- 
ment of  individual  debt  chargeable  with  knowledge  of  fraud;  First  Nat.  Bank  v. 
Weston,  25  App.  Div.  418,  49  N.  Y.  Supp.  542,  holding  discount  procured  by  payee 
of  note  bearing  indorsement  of  firm  by  single  member  gives  discounting  bank 
notice  of  accommodation  indorsement;  Eldridge  v.  Husted,  24  Misc.  179,  52  N.  Y. 
Supp.  681,  holding  evidence  that  principal  did  not  receive  proceeds  of  note  ad- 
missible against  party  taking  note  without  inquiry  from  agent  pretending  to 
have  authority;  Citizens'  Bank  v.  Rung  Furniture  Co.  76  App.  Div.  474,  78  N.  Y. 
Supp.  604,  holding  purchaser  of  note  charged  with  notice  of  its  infirmity  by  cir- 
cumstances sufficient  to  put  him  upon  inquiry;  Second  Nat.  Bank  v.  Weston,  172 
N.  Y.  255,  64  N.  E.  949,  holding  makers  of  accommodation  notes  liable  to  dis- 
counting bank,  which  acted  witli  due  care  and  without  notice. 

Cited  in  footnote  to  Lamson  v.  Beard,  45  L.  R.  A.  822,  which  holds  brokers  tak- 
ing from  bank  president  drafts  signed  by  him  for  individual  debt  not  bona  fide 
purchaser. 
Quest  Ions    for   Jury. 

Cited  in  Cheever  v.  Pittsburgh,  S.  &  L.  E.  R  Co.  28  App.  Div.  88,  50  N.  Y. 
Supp.  1067,  holding  notice  and  good  faith  of  purchaser  questions  for  jury,  where 
face  of  paper  and  previous  dealings  of  parties  sufficient  to  put  taker  on  inquiry: 
Wright  V.  Bartholomew,  66  App.  Div.  362,  72  N.  Y.  Supp.  706,  holding  good  faith 
of  party  purchasing  from  person  of  suspicious  character,  notes  fraudulently  ob- 
tained, question  for  jury;  First  Nat.  Bank  v.  Weston,  24  App.  Div.  233,  48  N.  Y. 
Supp.  403,  holding  good  faith  of  bank  discounting  accommodation  note  made  by 
single  member  of  partnership,  question  for  jury,  where  evidence  thereof  given  by 
plaintiff;  Second  Nat.  Bank  v.  Weston,  161  N.  Y.  525,  76  Am.  St.  Rep.  283,  55 
N.  E.  1080,  Reversing  31  App.  Div.  405,  52  N.  Y.  Supp.  315,  holding  constructive 
notice  of  accommodation  not  imputable  as  matter  of  law  to  discounting  bank  by 
notice  that  firm  note,  issued  by  one  member,  had  been  ''renewed"  to  makers ;  Bank 
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of  Monongahela  Valley  v.  Weston,  172  X.  Y.  268,  64  N.  E.  946,  holding  that  rate 
of  discount  of  note  with  accommodation  indorsement  cannot  be  submitted  to  jury 
to  impeach  good  faith  of  bank  discounting  it;  Valley  Sav.  Bank  v.  Mercer,  97 
Md.  479,  55  Atl.  435,  holding  submission  of  question  of  good  faith  of  purchaser 
of  note  to  jury,  after  instruction  that  there  was  no  evidence  in  case  showing  bad 
faith,  erroneous. 

Burden  of  proof. 

Cited  in  Blair  v.  Hagemeyer,  26  App.  Div.  224,  49  N.  Y.  Supp.  965,  holding 
burden  on  maker  to  show  notice  to  purchaser,  in  due  course,  of  note  alleged  to 
have  been  diverted  by  payee;  Perth  Amboy  Mut.  Loan,  Homestead  &  Bldg.  Asso. 
V.  Chapman,  80  App.  Div.  562,  81  N.  Y.  Supp.  38,  holding  proof  of  circumstances 
tending  to  arouse  suspicion  of  gross  negligence  insufficient,  in  absence  of  proof  of 
bad  faith,  in  action  to  recover  bonds  alleged  to  have  been  fraudulently  obtained 
by  defendant's  vendor;  Karsch  v.  Pottier  &  S.  Mfg.  &,  Improv.  Co.  82  App.  Div. 
233,  81  N.  Y.  Supp.  782,  holding  burden  of  proving  ultra  vires  is  on  business  cor- 
poration, where  note  proved  to  have  been  executed  by  president  and  indorsed  by 
authorized  secretary. 

34  L.  R.  A.  76,  FARMERS'  LOAN  &  T.  CO.  v.  NEW  YORK  &  N.  R.  CO.  150 
N.  Y.  410,  55  Am.  St.  Rep.  689,  44  N.  E.  1043. 

Motion  for  restitution  on  calendar  denied  in  168  N.  Y.  668,  61  N.  E.  1129. 

Followed  in  later  action  in  Federal  court  in  DeNeufville  v.  New  York  &  N.  R. 
Co.  26  C.  C.  A.  307,  51  U.  S.  App.  374,  81  Fed.  11. 

Injunction  pendente  lite  against  sale  and  issue  of  more  bonds  refused  in  De- 
Neufville V.  New  York  &  N.  R.  Co.  84  Fed.  391. 

Control  of  one  corporatlom  by  another. 

Cited  in  Jacobus  v.  American  Mineral  Water  Mach.  Co.  38  Misc.  373,  77  N.  Y. 
Supp.  898,  holding  minority  stockholder  entitled  to  equitable  relief  against 
competing  company  controlling  stock  and  sacrificing  business  of  plaintiff's  com- 
pany; McLeary  v.  Erie  Teleg.  &  Teleph.  Co.  38  Misc.  8,  76  N.  Y.  Supp.  712, 
holding  minority  stockholder  entitled  to  injunction  against  vote  of  majority 
stock  controlled  by  different  corporation,  to  repudiate  dividend  agreement;  Hal- 
lenborg  v.  Greene,  66  App.  Div.  696,  73  N.  Y.  Supp.  403,  enjoining  fulfilment  of 
conspiracy  of  resident  directors  of  foreign  corpoi^ation  to  transfer  its  property 
without  consideration  to  rival  company;  Sidell  v.  Missouri  P.  R.  Co.  24  C.  C. 
A.  219,  61  U.  S.  App.  1,  78  Fed.  727,  holding  rent  under  lease  voted  fo  itself 
by  independent  corporation  owning  majority  stock,  subject  to  claim  of  creditor 
of  lessor  corporation;  Lange  v.  Burke,  69  Ark.  90,  61  S.  W.  165,  holding  claims  of 
corporation,  majority  of  stock  of  which  owned  by  majority  stockholder  of  in- 
solvent corporation,  entitled  to  payment  on  equal  basis  with  claims  of  other 
creditors  out  of  latter's  assets;  Niles  v.  New  York  C.  &  H.  R.  R.  Co.  170  N.  Y. 
126,  68  N.  E.  142,  AfRrraing  69  App.  Div.  146,  74  N.  Y.  Supp.  617,  Which  Af- 
firmed 35  Misc.  69,  71  N.  Y.  Supp.  271,  holding  action  for  damages  against  cor- 
poration obtaining  control  of  majority  stock  in  another,  and  fraudulently  de- 
preciating latter,  not  maintainable  by  stockholder  not  suffering  special  damage; 
United  States  v.  Northern  Securities  Co.  120  Fed.  726,  holding  illegal,  organiza- 
tion of  corporation  to  purchase  shares  in,  and  control  policy  of,  two  competing 
railroad  corporations.  « 
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Cited  in  footnote  to  Richmond  &  X.  Constr.  Co.  v.  Richmond,  N.  I.  &  B.  R.  Co. 
34  L.  R.  A.  625,  which  holds  that  contracts  of  construction  company  controlling 
railroad  company  with  same  stockholders  do  not  operate  as  those  of  latter  com- 
pany. 

Cited  in  note  (33  L.  R.  A.  792)  on  contracts  between  corporations  having  com- 
mon directors  or  officers. 

Distinguished  in  Robotham  v.  Prudential  Ins.  Co.  64  N.  J.  £q.  689,  53  Atl.  842, 
holding  purchase  of  controlling  interest  in  trust  company  by  insurance  com- 
pany paying  more  than  twice  book  value  of  the  stock  not  authorized  as  **aQ 
investment." 


Mlflufle  of  corporate  property* 

Distinguished  in  Lewisohn  Bros.  v.  Anaconda  Copper  Min.  Co.  26  Misc.  628. 
56  N.  Y.  Supp.  807,  refusing  to  enjoin  private  sale  of  corporate  property  approved 
by  directors  and  majority  stockholders,  where  full  value  received  though  higher 
hid  subsequently  made;  Rothchild  v.  Memphis  &.  C.  R.  Co.  51  C.  C.  A.  315.  113 
Fed.  481,  refusing  to  set  aside  sale  of  corporate  property  to  majority  stockholder 
who  does  not  control  or  mismanage  its  business  for  his  own  benefit;  Windmuller 
V.  Standard  Distilling  &  Distributing  Co.  114  Fed.  494,  refusing  to  enjoin  dis- 
solution of  corporation  pursuant  to  requisite  two-third  stock  vote,  at  suit  of 
minority  stockholder;  Luther  v.  C.  J.  Luther  Co.  118  Wis.  123,  99  Am.  St.  Rep. 
977,  94  N.  W.  69,  holding  sale  of  unissued  stock  by  minority  faction  of  board  of 
directors  to  confederate  to  carry  out  their  policy,  void. 

Prooednre. 

Cited  in  Gray  v.  Fuller,  17  App.  Div.  34,  44  N.  Y.  Supp.  883,  holding  action 
against  directors,  majority  stockholders,  and  their  a^nts  to  enjoin  various  in- 
dividual acts  forming  single  scheme  to  depreciate  corporate  property,  not  multi- 
farious; Flynn  v.  Brooklyn  City  R.  Co.  158  N.  Y.  608,  53  N.  E.  520,  holding  ac- 
tion to  annul  fraudulent  lease  cannot  be  brought  by  stockholder  in  his  own  name 
without  prior  demand  on  corporation  to  annul  same;  Ryan  v.  Williams,  100  Fed. 
174,  refusing  preliminary  injunction  against  sale  of  stock,  enabling  consolidation 
with  antagonistic  corporation  prior  to  proof  of  injury;  Rosenbaum  v.  Rice,  36 
Misc.  413,  73  N.  Y.  Supp.  714,  permitting  examination  before  trial  of  president 
and  directors  of  corporation  by  minority  stockholders  in  trust  to  prevent  fraud- 
ulent transfer  of  corporate  property,  where  failure  to  state  sources  of  knowledge  as 
to  essential  facts  of  complaint  is  due  to  exclusive  knowledge  by  president. 

Distinguished  in  Drake  v.  New  York  Suburban  Water  Co.  36  App.  Div.  279,  55 
N.  Y.  Supp.  225,  refusing  to  set  aside  foreclosure  sale  of  after-acquired  property 
subjected  to  mortgage  by  consolidation  agreement  with  independent  corporation, 
where  stockholder  may  intervene  in  foreclosure  proceedings;  Atlantic  Trust  Co. 
V.  New  York  City  Suburban  Water  Co.  75  App.  Div.  359,  78  N.  Y.  Supp.  120, 
refusing  to  allow  intervention  of  stockholder  in  foreclosure  proceedings  seven 
years  after  judgment,   to  contest  lien  of  mortgage  on  after-acquired   property. 

Maturity  of  corporate  mortsase. 

Distinguished  in  Atlantic  Trust  Co.  v.  Crystal  Water  Co.  72  App.  Div.  546, 
76  N.  Y,  Supp.  647,  holding  demand  of  payments  of  interest  couiwns  on  portion 
of  mortgage  bonds  matures  principal  debt,  where  demand  by  all  bondholders  not 
stipulated  for. 
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Dae   process  of  la^r. 

Cited  in  Williams  v.  Port  Chester,  72  App.  Div.  613,  76  N.  Y.  Supp.  631,  de- 
nying constitutionality  of  statute  relieving  municipality  from  liability  for  in- 
juries due  to  its  negligence,  except  where  claim  presented  within  thirty  days. 

34  L.  R.  A.  87,  PRINE  v.  PEINE,  36  Fla.  676,  18  So.  781. 
Allo'vranee    of    Allmomy. 

Cited  in  Smith  v.  Smith,  51  S.  C.  385,  29  S.  E.  227,  upholding  interlocutory  or- 
der for  alimony  pendente  lite  at  chambers  in  action  for  permanent  alimony;  Hall 
V.  Hall,  77  Miss.  744,  27  So.  636,  allowing  counsel  fees  to  wife  on  husband's  ap- 
peal from  allowance  of  alimony  pendente  lite. 
Marrlase   of  party   non   compos  mentis. 

Cited  in  note  (40  L.  R.  A.  740)   on  marriage  of  person  when  insane. 

34  L.  R.  A.  92,  DU  BOIS  v.  DU  BOIS  CITY  WATERWORKS  CO.  176  Pa.  430, 

53  Am.  St.  Rep.  678,  35  Atl.  248. 
Rescission  of  contract. 

Cited  in  Troy  Water  Co.  v.  Troy,  200  Pa.  457,  50  Atl.  259,  enjoining  borough 
from  instalation  of  independent  water  plant  after  execution  of  contract  with 
water  company  for  supply,  although  supply  inadequate;  Petry  v.  Clark,  28  Pa. 
Co.  Ct.  538,  refusing  to  cancel  deed  of  trust  by  husband  for  benefit  of  wife,  where 
not  executed  through  fraud,  accident,  or  mistake. 

Cited  in  footnotes  to  West  v.  Bechtel,  51  L.  R.  A.  791,  which  holds  contract 
not  abandoned  by  purchaser's  breach  of  agreement  to  pay  for  each  shipment  as 
received;  Bigham  v.  Madison,  47  L#.  R.  A.  267,  which  authorizes  rescission  for 
mutual  mistake  as  to  location  of  boundary  lines  pointed  out  by  vendor. 

Cited  in  note  (61  L.  R.  A.  87)  on  establishment  and  regulation  of  municipal 
water  supply. 

Distinguished  in  United  States  Waterworks  Co.  v.  Du  Bois,   176  Pa.  443,  35 
Atl.  251,  holding  quantum  meruit  at  contract  price  recoverable  for  water  used 
by  borough  after  rescission  of  contract. 
Statutory  penalty   for  tamlnar   on   ^prater. 

Cited  in  Tyrone  Gas  &  Water  Co.  v.  Burley,  19  Pa.  Super.  Ct.  354,  holding 
plumber  and  committee  of  borough  council,  forcibly  turning  on  water  supply, 
subject  to 'statutory  penalty,  although  acting  under  resolution  of  council. 
Collateral  attack  on  corporate  existence. 

Cited  in  Olyphant  Sewage-Drainage  Co.  v.  Olyphant,  196  Pa.  556,  46  Atl.  896, 
overruling  defense  attacking  plaintiff's  corporate  existence,  in  suit  to  enjoin  in- 
terference with  construction  of  sewers. 
Po^Tcrs  of  mvnldpal  corporations. 

Distinguished  in  Van  Voorhis  v.  Pittsburg  &  C.  Street  R.  Co.  34  Pittsb.  L. 
J.  .N.  S.  154,  denying  power  of  municipal  corporation  to  grant  franchise  to 
railroad  company  to  lay  tracks  in  streets  not  included  in  its  charter. 

34  L.  R.  A.  94,  KLEIN  v.  LIVINGSTON  CLUB,  177  Pa.  224,  55  Am.  St.  Rep. 

717,  35  Atl.  606. 
Sales  of  Intoxlcatlniir  liquor  by  clnb. 

Cited  in  Com.  v.  Smith,  2  Pa.  Super.  Ct.  485,  denying  violation  of  liquor  law, 
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where  liquor  obtained  and  paid  for  without  profit  at  bona  fide  dub;  Com.  t. 
Brem,  5  Pa.  Super.  Gt.  109,  sustaining  indictment  for  unlicensed  sale  of  liqiior 
on  Sunday  under  guise  of  club  distribution ;  Com.  ▼.  Pefferman,  12  Pa.  Super.  Ct 
205,  holding  proof  of  incorporation  for  club,  and  of  distribution  bona  fide  among 
members  only,  competent  on  trial  for  selling  liquor  without  license. 

Cited  in  footnotes  to  Mohrmann  v.  State,  43  L.  R.  A.  398,  which  holds  social 
club  in  which  liquor  sold,  within  statute  against  tippling  houses  open  on  Sun- 
day; State  ex  rel,  Stevenson  v.  Law  &  Order  Club,  62  L.  R.  A.  885,  which 
denies  right  of  social  club,  without  license,  to  dispense  liquors  to  members  in 
exchange  for  checks  given  them  on  payment  of  special  assessments. 

Distinguished  in  United  States  v.  Alexis  Club,  98  Fed.  728,  9  Pa.  Dist  R.  39, 
holding  social  club  liable  to  Federal  tax  upon  retail  liquor  dealers. 

RlflTlit   to  Impose   conditions   on   srantlnar  of  license. 

Cited  in  Re  Indiana  County  Licenses,  6  Pa.  Dist.  R.  363,  imposing  conditions 
on  which  license  to  sell  liquor  granted. 

Injunction  to  prevent  crime. 

Cited  in  Nashville,  C.  &  St.  L.  R.  Co.  v.  M*Connell,  82  Fed.  78,  enjoining  sale 
of  tickets  by  scalpers  though  such  sale  punishable  as  crime. 

Cited  in  footnote  to  State  v.  O'Leary,  52  L.  R,  A.  299,  which  denies  state's 
right  to  injunction  to  suppress  gambling  house. 

34  L.  R.  A.  97,  STATE  ex  rel.  WINEMAN  v.  DAHL,  6  N.  D.  81,  68  N.  W.  418. 
Constitutional  amendments. 

Cited  in  Hays  v.  Hays,  5  Idaho,  169,  47  Pac.  732,  holding  that  amendment  lO 
Constitution  may  be  proposed  by  joint  resolution  of  legislature. 

Cited  in  footnotes  to  State,  Bott,  Prosecutor,  v.  Wurts,  45  L.  R.  A.  251,  which 
holds  provision  for  counting  uncanceled  propositions  for,  and  canceled  proposi- 
tions against,  constitutioni^l  amendments  sufficient  submission  to  separate  votes; 
Com.  ex  rel.  Elkin  v.  Griest,  50  L.  R.  A.  668,  which  holds  governor's  approvd 
of  proposed  constitutional  amendment  unnecessary. 
Resolution  dlstinirulshed  from  statute. 

Cited  in  footnote  to  Mullan  v.  State,  34  L.  R.  A.  262,  which  holds  concurrent 
resolution  of  legislature  ratifying  appointment  by  governor  not  "express  authority 
of  law." 
Mandamus. 

Cited  in  note  (58  L.  R.  A.  855)  on  original  jurisdiction  of  court  of  last  resort 
in  mandamus  case. 

34  L.  R.  A.  100,  STATE  v.  HARRINGTON,  68  Vt.  622,  35  Atl.  515. 
Validity   of  license   taxes. 

Cited  in  Hill  v.  Abbeville,  59  S.  C.  428,  38  S.  E.  11,  holding  unconstitutional, 
license  tax  discriminating  between  members  of  same  class;  State  v.  Bevius,  70 
Vt.  679,  41  Atl.  655,  denying  validity  of  license  charge  so  excessive  as  to  amount 
to  tax  for  revenue;  Levy  v.  State,  161  Ind.  261,  68  N.  E.  172,  upholding  act  for- 
bidding transaction  of  business  by  transient  merchants,  without  a  license:  Stat« 
V.  Shedroi.  75  Vt,  283,  63  L.  R.  A.  181,  98  Am,  St.  Rep.  825,  54  Atl.  1081,  holding 
discrimination  in  peddler's  license  act  in  favor  of  honorably  discharged  sol- 
diers unconstitutional. 
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Cited  in  footnotes  to  Minnesota  ex  rel,  Luria  v.  Wagener,  38  L.  It  A.  877, 
which  holds  invalid,  statute  requiring  license  for  peddling,  which  exempts  persons 
following  specified  occupations  who  sell  their  own  products;  State  v.  Garbroski,  56 
L«.  R.  A.  570,  which  holds  void,  statute  exempting  veterans  from  requirement 
for  peddling  license;  Com.  use  of  Titusville  v.  Clark,  67  L.  R.  A.  348,  which  holds 
void,  exemption  from  license  tax  of  contractors  and  real-estate  dealers,  but  not 
others,  whose  business  less  than  $1,000;  Bessette  v.  People,  56  L.  R.  A.  558, 
which  holds  void,  requirement  that  horseshoers  practise  business  for  four  years, 
submit  to  examination,  and  pay  license  fee;  Harrodsburg  v.  Renfro,  51  L.  R. 
A.  897,  which  holds  void,  ordinance  *  imposing  greater  license  tax  for  sale  of  li- 
quors on  main  street  of  town  than  elsewhere;  Morton  v.  Macon,  50  L.  R.  A.  485, 
which  denies  power  to  subject  to  prohibitory  license  tax,  business  of  loaning 
money  on  household  furniture;  Banta  v.  Chicago,  40  L.  R.  A.  611,  which  requires 
uniformity  of  license  taxes  on  occupations,  only  as  to  class  on  which  it  operates; 
Knisely  v.  Cotterel,  50  L.  R.  A.  87,  which  sustains  statute  fixing  different  rates 
of  license  for  retailers,  wholesalers,  and  sellers  on  board  of  trade;  Rosenbloom  v. 
State,  57  L.  R.  A.  923,  which  sustains  license  tax  on  peddlers,  though  venders 
of  own  products  exempt;  Singer  Mfg.  Co.  v.  Wright,  35  L.  R,  A.  497,  which  sus- 
tains state  statute  requiring  every  company  selling  sewing  machines  in  state  to 
pay  license  tax;  Stull  v.  De  Mattos,  51  L.  R.  A.  892,  which  sustains  license 
tax  of  $25  per  day  on  sales  of  merchandise  at  auction;  Price  v.  People,  55  L. 
R.  A.  588,  which  sustains  license  fee  on  employment  agencies;  People  ex  rel. 
Valentine  v.  Coolidge,  50  L.  R,  A.  493,  which  holds  void,  act  requiring  large 
bond  from  merchants  selling  farm  produce. 

Iilmltatlons  ma  to  ezerclae   of  police  po'vrer* 

Cited  in-  footnote  to  Bailey  v.  People,  54  L.  R.  A.  839,  which  holds  void,  re- 
striction on  number  that  lodging-house  keepers  may  permit  to  occupy  one 
room. 

Cited  in  Adams  Exp.  Co.  v.  State,  161  Ind.  346,  67  N.  £.  1033,  upholding  as 
valid  exercise  of  police  power,  statute  forbidding  discrimination  by  express  com- 
panies. 

34  L.  R.  A.  106,  NORFOLK  &  W.  R.  CO.  v.  COM.  93  Va.  749,  57  Am.  St.  Rep. 

827,  24  S.  E.  837. 
Act*  affectlnflT  Interstate  commerce. 

Cited  in  Johnson  v.  Southern  P.  Co.  54  C.  C.  A.  518,  117  Fed.  472,  holding 
moving  of  empty  car  in  yards  not  moving  interstate  traffic,  within  act  requiring 
equipment  of  cars  with  automatic  couplers. 

Cited  in  footnote  to  Central  Stock  Yards  Co.  v.  Louisville  &  N.  R.  Co.  63  L.  R, 
A.  213,  which  denies  power  of  state  to  require  delivery  of  interstate  freight  t<i 
connecting  carrier  within  its  borders  to  enable  freight  to  reach  particular  depot. 

Cited  in  note  ( 60  L.  R,  A.  645 )  on  corporate  taxation  and  the  commerce  clause. 

Distinguished  in  Adkins  v.  Richmond,  98  Va.  103,  47  L.  R.  A.  588,  81  Am.  St. 
Rep.  702,  34  S.  E.  907,  denying  validity  of  license  tax  on  broker  selling  by  sam- 
ple solely  for  nonresident  owners. 
Constltntlonallty   of   Sunday  or  holiday  laws. 

Cited  in  footnote  to  Watson  v.  Thomson,  59  L.  R,  A.  602,  which  denies  city's 
power  to  prevent  carrj'ing  on  of  lawful  avocation  on  Christmas  day. 
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34  L.  R.  A.  110,  GREENE  v.  GREENE,  49  Neb.  546,  59  Am.  St  Rep.  560,  68 

N.  W.  947. 
Allo^ramce  of  alimonjr  to  bvabamd. 

Cited  in  Groth  v.  Groth,  69  III.  App.  69,  holding  husband  not  entitled  to  ali- 
mony in  absence  of  statute. 

Cited  in  footnote  to  Livingston  v.  County  Superior  Court,  38  L.  R.  A.  175. 
which  holds  enforceable  in  equity,  order  to  compel  support  of  husband  out  ot 
wife's  separate  estate. 

Cross-petition  in  divorce  proceedlmff. 

Cited  in  Berdolt  v.  Berdolt,  56  Neb.  796,  77  N.  W.  399,  sustaining  cross-peti- 
tion for  divorce  by  defendant  in  divorce  action. 

Incorporation    of    evidence    in    bill    of    exception*. 

Cited  in  Dunn  v.  Eberly,  52  Neb.  409,  72  N.  W.  485,  refusing  to  set  aside 
verdict  on  appeal,  where  record  does  not  contain  copies  of  material  books  of  ac- 
count; Davidson  v.  Gretna  State  Bank,' 59  Neb.  66,  80  N.  W.  256,  and  Ailing  v. 
Fisher,  55  Neb.  240,  75  N.  W.  536,  refusing  to  consider  on  appeal,  exceptions  to 
findings  of  trial  court,  where  material  evidence  omitted  from  bill. 

34  L.  R.  A.  118,  FUCHS  v.  ST.  LOUIS,  133  Mo.  168,  31  S.  W.  115,  34  S.  W.  508. 
Liability  for  neflrllsence. 

Cited  in  Dammann  v.  St.  Louis,  152  Mo.  196,  53  S.  W.  932,  holding  municipal- 
ity liable  for  injuries  caused  by  negligent  construction  of  water  main;  Cobb  v. 
St.  Louis  &  H.  R.  Co.  149  Mo.  629,  50  S.  W.  894,  holding  railway  liable  for  in- 
juries received  by  express  messenger,  due  to  washout  of  bridge  by  stream  notedly 
turbulent  in  rainy  season;  American  Brewing  Asso.  v.  Talbot,  141  Mo.  686,  64 
Am.  St.  Rep.  538,  42  S.  W.  679  (dissenting  opinion),  majority  holding  ware- 
housemen not  liable  to  bailors  whose  goods  were  injured  by  sinking  of  building, 
due  to  phenomenal  rise  of  river;  Sullivan  v.  Jefferson  Ave.  R.  Co.  133  Mo.  8, 
32  L.  R.  A.  168,  34  S.  VV.  566  (dissenting  opinion),  majority  holding  street  car 
company  not  liable  for  injury  to  passenger  through  careless  throwing  of  lighted 
match  on  dress  by  fellow  passenger;  Nicholson  v.  Detroit,  129  Mich.  256,  56  L 
R.  A.  605,  88  N.  W.  695,  holding  city  not  liable  for  death  of  employee  engaged, 
without  warning'  of  danger,  in  rebuilding  of  smallpox  hospital,  where  municipal 
obligation  and  duty  statutory;  Aldrich  v.  St.  Louis  Transit  Co.  101  Mo.  App.  91, 
74  S.  W.  141,  holding  carrier  not  liable  for  injury  to  one  who,  having  time  to 
cross  track,  hesitated,  turned  back,  and  was  run  down.  * 

Cited  in  footnote  to  Langenbaugh  v.  Anderson,  62  L.  R.  A.  948,  which  denies 
liability  of  lessor  of  lot  for  production  of  oil  or  gas  therefrom,  for  injury  to 
adjoining  owner's  property  through  escape  of  oil  by  lessee's  negligence. 

Cited  in  note  (29  L.  R.  A.  338,  356,  359)  on  liability  for  negligence  in  escape 
and  explosion  of  gas. 

Distinguished  in  King  v.  National  Oil  Co.  81  Mo.  App.  163,  holding  oil  com- 
pany not  liable  to  contractor  repairing  wagons,  where  notice  of  danger  from  oil 
gas  given  partner.  • 

Cited  as  overruled  in  Graney  v.  St.  Louis,  I  M.  &  S.  R.  Co.  157  Mo.  684,  50  L. 
R.  A.  159,  57  S.  W.  276,  holding  railway  company  not  liable  for  injury  to  bo}* 
sucked  under  wheels  by  train  moving  at  unlawful  speed,  where  no  evidence  of  de- 
fendant's knowledge  of  result  of  excessive  speed. 


110-131.]  L.  R.  A.  CASES  AS  AUTHORITIES.  315 

Overruled  on  subsequent  appeal  in  167  Mo.  622,  57  L.  R.  A.  136,  67  S.  W.  610, 
holding  city  not  liable  for  injury  by  explosion  of  gas  in  sewer  into  which  crude 
petroleum  had  escaped,  though  no  provision  for  escape  of  gas  made. 

Act    of  God. 

Cited  in  Epperson  v.  Postal  Teleg.  Cable  Co.  155  Mo.  382,  60  S.  W.  795,  hold- 
ing telegraph  company  not  liable  for  injury  due  to  overcharged  wire,  where  caused 
by    lightning. 

•Indlclal  notice. 

Cited  in  Poor  v.  Watson,  92  Mo.  App.  98,  taking  judicial  notice  of  generation 
of  gsM  in  coal  mines. 

IK amlclpAl  llabllltir  for  sew^ers. 

Cited  in  footnote  to  Nevins  v.  Fitchburg,  47  L.  R.  A.  312,  which  denies  city's 
right  to  discharge  sewer  into  private  tailrace. 

Cited  in  note  (61  L.  R.  A.  697,  700)  on  duty  and  liability  of  municipality  with 
respect  to  damage. 

Ordinances  relatinar  to  operation  of  rall^rajr. 

Cited  in  Gebhardt  v.  St.  Louis  Transit  Co.  97  Mo.  App.  381,  71  S.  W.  448, 
holding  ordinance  requiring  motormen  to  keep  a  vigilant  watch  for  vehicles  and 
persons  on  tracks,  to  avoid  collisions,  reasonable. 

Variance. 

Cited  in  Huston  v.  Tyler,  140  Mo.  263,  36  S.  W.  654,  refusing  recovery  on  im- 
plied warranty  where  express  warranty  pleaded. 

32  L.  It  A.  127,  STATE  v.  McCABE,  135  Mo.  450,  58  Am.  St.  Rep.  589,  37  S.  W. 

123. 
Freedom   of   speech . 

Cited  in  footnote  to  State  v.  McKee,  49  L.  R.  A.  542,  which  sustains  statute 
against  papers,  etc.,  devoted  to  publication  of  story  of  crimes. 

34  Lu  R.  A.  131,  LUND  v.  CHIPPEWA  COUNTY,  93  Wis.  640,  67  N.  W.  927. 
Taxation  and  appropriations   for  ''public  purpose." 

Cited  in  State  ex  rel.  New  Richmond  v.  Davidson,  114  Wis.  577,  58  L.  R.  A. 
743,  90  N.  W.  1067,  upholding  appropriation  of  general  tax  funds  to  relieve  city 
from  debt  incurred  in  recovering  from  cyclone;  Crafts  v.  Ray,  22  R.  I.  187,  49 
L.  R.  A.  608,  46  Atl.  1043,  upholding  tax  temporarily  exempting  new  manufactur- 
ing enterprises. 

Distinguished  in  Wisconsin  Keeley  Institute  v.  Milwaukee  County,  95  Wis.  160, 
36  L.  R.  A.  58,  60  Am.  St.  Rep.  105,  70  N.  W.  68,  denying  constitutionality  of 
statute  taxing  county  for  expense  of  treating  indigent  drunkards  at  private  insti- 
tution; State  ex  rel.  Garrett  v.  Froehlich,  118  Wis.  140,  61  L.  R.  A.  349,  99  Am. 
St.  Rep.  985,  94  N.  W.  50,  refusing  to  compel  appropriation  to  redeem  warrants 
issued  under  law  providing  for  treatment  of  inebriates  at  public  expense. 

Brnployment    of    private    enterprise    for    public    purpose. 

Cited  in  Wisconsin  Industrial  School  v.  Clark  County,  103  Wis.  661,  79  Pac. 
422,  permitting  recovery  by  private  industrial  school  against  county  for  care  of 
children  sent  to  it  by  order  of  court. 


816         L.  R.  A.  CASES  AS  AUTHORITIES.  [34  L.  R.  A. 

Private  aid  to  pvbllc  enterprise. 

Cited  in  State  ex  rel  Curtis  v.  Geneva,  107  Wig.  8,  82  N.  W.  550,  holding  de 
termination  of  commissioners  as  to  location  of  road  not  vitiated  by  pledge  of 
private  aid  in  construction  of  altered  road,  where  decision  not  affected  thereby. 

Mnnlelpalitr. 

Cited  in  Wisconsin  Industrial  School  v.  Clark  County,  103  Wis.  661,  79  X. 
W.  422,  holding  county  "municipality"  within  meaning  of  statute  charging  aame 
with  expense  of  maintaining  children  committed  to  industrial  school. 

Natvre   of   Incorporated   Instltationfl    belonslas    to   state. 

Cited  in  footnotes  to  Re  Royer,  44  L.  R.  A.  364,  which  holds  state  university 
an  entity  capable  of  taking  bequest;  Watson  Seminary  v.  County  Court,  45  L 
R.  A.  675,  which  holds  charter  provisions  of  educational  corporation  changeable 
at  will  of  legislature. 

34  L.  R.  A.   137,  ANXISTON  TRANSFER  CO.  v.  GURLEY,   107  Ala,  600,  18 
So.  209. 


Effect  of  custom  on  llabllltjr  created  bjr  contract. 

Cited  in  footnote  to  Pennsylvania  R.  Co.  v.  Naive,  64  L.  R.  A.  443,  which  upholds 
custom  of  carrier  not  to  deliver  perishable  freight  on  July  4th. 

34  L.  R.  A.  141,  CLEVELAND,  C.  C.  &  ST.  L.  R.  CO.  v.  MONEYHUN,  146  Ini 

147,  44  N.  E.  1106. 
Contrlbvtorr   neffUffencc  at   crosalns. 

Cited  in  Louisville  &  N.  R.  Co.  v.  Williams,  20  Ind.  App.  580,  51  N.  E.  128, 
upholding  submission  of  question  of  contributory  negligence  to  jury  where  plaintif 
stopped  twice  within  300  feet  of  crossing;  Wabash  R.  Co.  v.  Biddle,  27  Ind.  App. 
165,  50  N.  E.  284,  upholding  submission  of  contributory  negligence  to  jury  where 
plaintiff  stopped  twice  within  100  feet  of  crossing;  Chicago  &  E.  R.  Co.  v.  Thomas, 
155  Ind.  644,  58  N.  E.  1040  (dissenting  opinion),  majority  holding  n^ligeDce 
established,  as  matter  of  law,  by  finding  that  deceased  drove  upon  crossing  from 
gully   without   looking   for   approaching   trains. 

Rldlnir   on    platform. 

Cited  in  Graham  v.  McNeill,  20  Wash.  475,  43  L.  R.  A.  303,  footnote  p.  300, 72 
Am.  St.  Rep.  121,  55  N.  E.  631,  holding  negligence  of  passenger  riding  on  plat- 
form of  crowded  coach,  for  jury;  Cincinnati,  H.  &  I.  R.  Co.  v.  Revalee,  17  Ind. 
App.  667,  46  N.  E.  352,  holding  party  thrown  from  platform  by  sudden  start, 
while  attempting  to  alight  after  train  stops,  not  guilty  of  negligence  because  she 
went  on  platform  before  train  stopped ;  Cincinnati,  L.  &.  A.  Electric  Street  R.  Co. 
V.  Lohe,  68  Ohio  St.  Ill,  67  N.  E.  161,  holding  interurban  electric  railroad  com- 
pany not  liable  for  killing  of  passenger  on  platform  by  derailment  of  car,  where 
deceased  was  requested  to  take  seat  inside. 

Cited  in  footnote  to  Benedict  v.  Minneapolis  &  St  L.  R.  Co.  57  L.  R  A.  631), 
which  holds  exposure  of  body  beyond  side  of  moving  train  by  passenger  on  plat- 
form, negligence. 

Special  verdict. 

Cited  in  Towers  v.  Lake  Erie  A  W.  R.  Co.  18  Ind.  App.  687,  48  N.  E.  1046, 
disregarding  finding  of  freedom  from  contributory  negligence  where  contrary  ap- 
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pears,  as  matter  of  law,  from  finding  of  special  verdict  that  plaintiff  approached 
dangerous  crossing  at  trot,  without  stopping;  Krenzer  v.  Pittsburg,  C.  C.  &  St. 
Lu  R.  Co.  151  Ind.  602,  68  Am.  St.  Rep.  252,  52  N.  E.  229  (dissenting  opinion), 
majority  holding  general  verdict  for  plaintiff  overthrown  by  special  finding  that 
deceased,  an  intelligent  boy  of  seVen  and  one  half  years,  went  to  sleep  on  railroad 
track  at  crossing;  Hancock  v.  Lake  Erie  &,  W.  R.  Ck).  21  Ind.  App.  15,  51  N.  E. 
369,  disregarding  general  finding  of  freedom  from  contributory  negligence,  where 
special  verdict  shows  failure  to  hear  train  and  see  signal  was  due  to  inatten- 
tion; Dull  V.  Cleveland,  C.  C.  &  St.  L.  R,  Co.  21  Ind.  App.  585,  62  N.  E.  1013, 
disregarding  special  verdict  that  child  acted  in  manner  usual  for  one  of  her  age, 
where  there  was  additional  finding  of  sui  juris  and  knowledge  of  danger  of  stand- 
ing on  tracks;  Indiana  Pipe  Line  &,  Ref.  Co.  v.  Neusbaum,  21  Ind.  App.  369, 
52  N.  E.  471,  holding  conflict  between  general  and  special  findings  to  interrogato- 
ries iusufiicient  to  require  reversal  where  all  material  points  not  covered  by  in- 
terrogatories; Illinois  C.  R.  Co.  v.  Cheek,  152  Ind.  677,  53  N.  E.  641,  upholding 
general  verdict  for  plaintiff  where  special  findings  inconclusive  as  to  contributory 
negligence. 

PreBumpttons  In  avpport  of  Jndarcieiit. 

Cited  in  Hill  v.  Swihart,  148  Ind.  323,  47  N.  £.  705,  holding  no  presumption  on 
appeal  that  judgments  claim  to  be  superior  lien  on  real  estate  were  rendered  in 
county  in  which  realty  situated,  where  special  finding  does  not  reveal  forum. 

Action  by  arnnrdian. 

Cited  in  Kinsley  v.  Kinsley,  160  Ind.  71,  49  N.  E.  819,  upholding  action  by  guar- 
dian in  his  own  name  to  enjoin  injury  to  ward's  estate. 

34  L.  R.  A.  144,  GLEAVES  v.  TERRY,  93  Va,  491,  25  S.  E.  652. 

Pnblle  Inspection  of  election  record*. 

Cited  in  Keller  v.  Stone,  96  Va.  668,  32  S.  £.  454,  issuing  mandamus  to  com- 
pel custodian  of  poll  books  to  permit  inspection  thereof. 

34  L.  R.  A.  146,  BREIDENTHAL  v.  EDWARDS,  57  Kan.  332,  46  Pac.  469. 

Jurisdiction   in   mandamn*  proceeding. 

Cited  in  note  (58  L.  R.  A.  843,  867)  on  original  jurisdiction  of  court  of  last 
resort   in   mandamus   case. 

34  L.  R.  A.  160,  STERLING  v.  UNIVERSITY  OF  MICHIGAN,  110  Mich.  369, 

68  N.  W.  253. 
Aislit  of  private  party  to  mandamns. 

Cited  in  Brophy  v.  Schindler,  126  Mich.  347,  85  N.  W.  1114,  holding  owners 
of  farm  whose  houses  are  separated  from  schoolhouse  by  river,  have  sufficient  in- 
terest to  support  petition  for  mandamus  to  compel  reconstruction  of  bridge. 

Constmctlon  of  cbarter. 

Cited  in  Farr  v.  Grand  Rapids,  112  Mich.  101,  70  N.  W.  411,  denying  implied 
authority  to  raise  bonded  loan  to  meet  expense  of  constructing  authorized  electric 
light  works,  under  charter  denying  authority  to  incur  debt  against  city  except 
by  vote  of  electors. 
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'  Lesifllatl've    control    of    conatltntloital    ofllcefl. 

Cited  in  Sunderlin  v.  Ionia  County,  119  Mich.  539,  78  N.  W.  651,  upholding  sUt- 
ute  providing  for  filing  of  security  for  costs  or  order  of  prosecuting  attorney  with 
justice  of  peace  as  condition  to  jurisdiction  of  justice  of  peace  in  criminal  a^ 
tions. 

Nature   of   Incorporated   Institution    belonslngr   to   state. 

Cited  in  footnotes  to  Re  Royer,  44  L.  R.  A.  364,  which  holds  state  university  an 
entity  entitled  to  take  bequest;  Trevett  v.  Prison  Asso.  50  L.  R.  A.  564,  which 
holds  prison  association  not  controlled  by  state  not  a  public  corporation  exempt 
from  liability  for  its  torts;  Moody  v.  State's  Prison,  53  L.  R.  A.  855,  which  de- 
nies liability  of  state  to  prison  guard  for  injuries  caused  by  defective  ladder; 
Watson  Seminary  v.  County  Court,  45  L.  R.  A.  675,  which  holds  charter  proTi- 
sions  of  educational  corporation  changeable  at  will  of  legislature;  Oklahoma  Agri. 
&.  Mechanical  College  v.  Willis,  40  L.  R.  A.  677,  which  denies  power  to  sue  ag- 
ricultural and  mechanical  college  created  by  and  existing  under  statute;  Maia 
v.  Eastern  State  Hospital,  47  L.  K.  A.  577,  which  denies  liability  of  state  hospi- 
tal for  injuries  to  inmate  from  negligence  or  misconduct  of  persons  in  charge; 
Overholser  v.  National  Home  for  Disabled  Volunteer  Soldiers,  62  L.  R.  A.  937, 
which  holds  national  home  for  disabled  soldiers  a  part  of  United  States  govern- 
ment, not  subject  to  action  sounding  in  tort. 

34  L.  R  A.  156,  KUJEK  v.  GOLDMAN,  150  N.  Y.  176,  55  Am.  St  Rep.  670, 

44  N.  E.  773. 
Noveltr  as  affectlnor  rlgrbt  of  action. 

Cited  in  Conley  v.  Blinebry,  29  Misc.  373,  60  N.  Y.  Supp.  531,  upholding  action 
in  tort  by  grantor  against  grantee  for  depriving  former  of  mortgage  security  by 
resale  of  property  and  record  of  deed  before  recording  of  mortgage;  Graham  v. 
Wallace,  50  App.  Div.  107,  63  N.  Y.  Supp.  372,  holding  action  for  damages  main- 
tainable by  female  ward  after  reaching  majority,  against  guardian  of  her  per- 
son   for   seduction   by   him    while   she   was   \mder   age   of   consent. 

Cited  in  footnote  to  Holleman  v.  Harward,  34  L.  R.  A.  803,  which  holds  one 
selling  laudanum  as  beverage  to  married  woman  liable  to  husband. 
Effect  of  fraud  upon  marriage  contract. 

Cited  in  Di  Lorenzo  v.  Di  Lorenzo,  174  N.  Y.  472,  63  L.  R.  A.  94,  95  Am.  St 
Rep.  609,  67  N.  E.  63,  Reversing  71  App.  Div.  518,  75  N.  Y.  Supp.  878,  Reversed 
in  34  Misc.  692,  70  N.  Y.  Supp.  1012,  annulling  marriage  induced  by  fraudulent 
representation  of  birth  of  child  to  plaintiflF;  Svenson  v.  Svenson,  178  N.  Y.  58,  70 
N.  E.  120,  holding  venereal  disease  existing  at  time  of  marriage  and  fraudulently 
concealed  sufficient  ground  for  annulment,  where  marriage  not  consummated. 
Actlonfl  for  alienation  of  affections. 

Cited  in  Weston  v.  Weston,  86  App.  Div.  161,  83  N.  Y.  Supp.  528,  holding  pith 
of  action  for  alienation  of  wife's  affections  to  be  loss  of  her  society  without  jus- 
tifiable reasons;  Servis  v,  Servis,  172  N.  Y.  444,  65  N.  E.  270  (dissenting  opinion), 
as  to  right  of  wife  to  conjugal  society  of  her  husband. 

34  L.  R.  A.  159,  MARSHALL  v.  FRANKLIN  F.  INS.  CO.  176  Pa.  628,  35  AtL 

204. 
ResclflBlon    of   Insurance   contract. 

Cited  in  Kerns  v.  Prudential  Ins.  Co.  11  Pa.  Super.  Ct.  213,  holding  insured 
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entitled  to  recover  total  premiums  on  refusal  of  insurer  to  accept  those  due; 
Black  V.  Supreme  Council,  A.  L.  of  H.  120  Fed.  583,  holding  member  of  benefit 
society  which  arbitrarily  reduced  value  of  his  certificate  entitled  to  recover  amount 
paid  by  him  thereon. 

34  L.  R,  A.  161,  MOHLER  v.  SHANK,  93  Iowa,  273,  57  Am.  St.  Rep.  274,  61  N. 

W.  981. 
ESffect  of  iliuiiilty  on  riirht  to  di-rorce. 

Cited  in  footnote  to  lago  v.  lago,  39  L.  R.  A.  115,  which  holds  maintenance  of 
writ  of  error  from  decree  against  defendant  in  divorce  suit  not  prevented  by  his 
insanity. 
Marrlaflre  of  person  ifvlien  inanne. 

Cited  in  note   (40  L.  R.  A.  746)   on  marriage  of  person  when  insane. 

Estoppel  to  deny  divorce. 

Cited  in  Marvin  v.  Foster,  61  Minn.  160,  52  Am,  St.  Rep.  586,  63  N.  W.  484, 
holding  husband  estopped  to  assert  invalidity  of  wife's  divorce  in  order  to 
share  in  her  property,  where  he  has  remarried  on  strength  thereof;  Hamill  v. 
Talbott,  81  Mo.  App.  218,  holding  husband  accepting  void  decree  of  divorce  in 
favor  of  wife,  by  remarrying,  estopped  to  deny  validity  to  escape  payment  of 
alimony. 

Cited  in  notes  (57  L.  R.  A.  595)  on  right  to  contest  validity  of  divorce  de- 
cree after  death  of  one  or  both  of  parties;  (60  L.  R.  A.  305)  on  right  of  party  ob- 
taining or  consenting  to  divorce,  to  contest  its  validity. 

Bstoppel  by  void  narrcement. 

Cited  in  Baird  v.  Connell,  121  Iowa,  287,  96  N.  W.  863,  holding  wife  es- 
topped, while  retaining  consideration,  from  reclaiming  property  transferred 
under  void  separation  agreement. 

34  L.  R.  A.  169,  LONG  v.  HARVEY,  177  Pa.  473,  35  Atl.  169. 
Jurisdiction    of   equity   to   compel   anrrender   of   clivrcb    property. 

Distinguished  in  Dayton  v.  Carter,  206  Pa.  497,  56  Atl.  30,  holding  bill  in 
equity  to  compel  surrender  and  control  of  church  property  not  proper  remedy  when 
real  controversy  is  validity  of  election  of  elders. 

34  l!  R.  a.  172,  P.  C.  WIEST  CO.  v.  WEEKS,  177  Pa.  412,  35  Atl.  693. 
Infringement   of  tradenames   and   devices. 

Cited  in  Tygert-Allen  Fertilizer  Co.  v.  J.  E.  Tygert  Co.  191  Pa.  338,  43  Atl. 
224,  Affirming  7  Pa.  Dist.  R.  434,  21  Pa.  Co.  Ct.  198,  refusing  to  enjoin  use  of 
name  by  party  selling  to  another  right  to  use  same  "so  far  as  necessary,"  where 
products  of  vendee  sold  under  another  name. 

Distinguished  in  Clark  &  S.  Co.  v.  Scott,  4  Lack.  Legal  News,  162,  enjoining  use 
of  tobacco  wrappers  bearing  fraudulent  resemblance  to  those  used  by  complainant. 

34  L.  R.  A.  175,  SPENCER  v.  MYERS,  150  N.  Y.  269,  55  Am.  St.  Rep.  675,  44 

N.  E.  942. 
Validity  of  contracts  of  Insurance. 

Cited  in  Sangunitto  v.  Goldey,  88  App.  Div.  80,  84  N.  Y.  Supp.  989,  holding 
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questions  as  to  validity  of  policy  and  designation  of  beneficiary  eliminated  by 
payment  of  amount  of  policy  into  court  by  company  interpleading  beneficiary. 

Cited  in  note  (63  L.  R.  A.  843,  858)  on  conflict  of  laws  as  to  contracts  of  in- 
surance. 

Provision  against  sMilvniiient  of  policy* 

Cited  in  Dannhauser  v.  Wallenstein,  28  Misc.  692,  60  N.  Y.  Supp.  50,  refusing 
to  permit  wife  to  repudiate  assignment  of  policy  to  husband  on  ground  that  there 
was  no  "written  consent"  thereto,  as  required  by  policy. 

Constrnetlon  of  stmtntea  and  ordlnancMi. 

Cited  in  People  ew  rel.  Cumisky  v.  Wurster,  14  App.  lUv.  559,  43  N.  Y.  Supp. 
1088,  disregarding  manifestly  erroneous  reference  to  section  of  charter  in  or- 
dinance; Miller  v.  Maujer,  82  App.  Div.  421,  81  N.  Y.  Supp.  575,  holding  right 
of  next  of  kin  to  contest  will,  under  Code,  limited  to  such  as  would  be  entitled 
to  participate  in  distribution  of  personal  estate,  were  will  set  aside;  Kent  t. 
Binghamton,  40  Misc.  5,  81  N.  Y.  Supp.  198,  denying  that  distinction  should 
be  made  between  words  "consolidated  with"  and  "consolidated  into." 

34  L.  R.  A.  178,  STATE  v.  HOWARD,  66  Minn.  309,  61  Am.  St.  Rep.  403,  08 

N.  W.  1096. 
Snlilcleiicr  of  Indletment  or  Information. 

Cited  in  State  v.  Bradford,  78  Minn.  393,  47  L.  R.  A.  147,  81  X.  W.  202,  holding 
indictment  for  injury  to  bicycle  path  insufficient  where  not  alleged  to  be  public 
way;  State  v.  Clements,  82  Minn.  451,  85  N.  W.  234,  dismissing  indictment  for 
larceny  in  obtaining  deposits  while  conducting  "unlawful"  banking  business,  with- 
out setting  out  facts  constituting  illegality;  State  v.  Dankwardt,  107  Iowa,  709, 
77  N.  W.  495  (dissenting  opinion),  majority  holding  scienter  sufficiently  charged 
by  allegation  that  accused  attempted  to  influence  "another  as  a  juror,  with  in- 
tent to  influence  finding;"  Banks  v.  State,  157  Ind.  197,  60  N.  £.  l087,  holding 
information  on  charge  of  briber}'  of  election  judge  insufficient  where  it  does  not 
state  who  designated  the  judge  for  appointment  and  the  authority  therefor. 

Cited  in  footnote  to  Haughn  v.  State,  59  L.  R.  A.  789,  which  holds  indictment 
for   bunco   steering  which   follows   statutory   language,   insufficient. 

Distinguished  in  State  v.  (TNeil,  71  Minn.  402,  73  N.  W.  1091,  upholding  in- 
dictment for  robbery  charging  taking  of  propeifty  from  person  by  force,  although 
fear  of  immediate  injury  not  alleged;  Kruse  v.  People,  84  111.  App.  622,  upholding 
indictment  charging  embezzlement  of  "$16"  without  stating  value  of  same;  Towne 
V.  People,  89  111.  App.  277,  upholding  indictment  charging  conspiracy  by  false 
representations  to  shareholders  to  induce  them  to  join  in  petition  for  receiver  of 
corporation,  with  malicious  intent  to  injure  business  of  corporation. 

Variance  bet'ween  Indictment  and  proof. 

Cited  in  State  v.  Meysenburg,  171  Mo.  29,  71  S.  W.  229,  holding  allegation  that 
J$9,000  was  received  as  bribe,  and  proof  that  accused  received  cashier's  check  for 
that  amount,  not  fatal  variance. 

34  L.  R.  A,  182,  MITCHELL  v.  PRANGK,  110  Mich.  78,  64  Am.  St,  Rep.  329, 

67   N.  W.   1096. 
NeRllflrence  In  blasting* 

Cited  in  Cary  Bros.  &  Hannon  v.  Morrison,  63  C.  C.  A.  270,  129  Fed.  180,  hold- 
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ing  blasting  to  be  proper  method  in  sparsely  settled  country,  of  removing  ledges 
and  rocks  in  grading  for  railroad. 

Cited  in  footnotes  to  Belleville  Stone  Co.  v.  Mooney,  39  L.  R.  A.  834,  which 
holds  foreman's  failure  to  give  warning  of  blast  in  quarry  not  negligence  of  fellow 
Bervant  of  men  working  therein;  Sullivan  v.  Dunham,  47  L.  R.  A.  715,  which 
holds  liable  as  trespasser,  one  firing  blast  on  own  land  by  which  wood  thrown  on 
tratveler  in  highway. 

34  L.  R.  A.  184,  ST.  PAUL  v.  CHICAGO,  M.  k  ST.  P.  R.  CO.  63  Minn.  330,  63 
N.  W.  267,  65  N.  W.  649,  68  N.  W.  458. 

2ICiuftlclpml  control  over  land  devoted  to  public  nae. 

Cited  in  footnotes  to  Louisiana  Constr.  ft  Improv.  Co.  v.  Illinois  C.  R.  Co.  87 
Li.  R.  a.  661,  which  denies  city's  authority  to  grant  exclusive  right  of  occu- 
pation of  batture  to  railroad  company  for  ninety-nine  years;  Reighard  v.  Flinn, 
43  L.  R.  A.  502,  which  holds  invalid,  lease  by  city  of  part  of  public  landing 
to    private   person. 

Cited  in  notes  (48  L.  R.  A.  493)  on  power  of  legislature  to  impose  burdens  on 
municipalities  and  to  control  their  local  administration  and  property;  (58  L.  R. 
A.   761)    on  levees  as  public  improvements. 

Distinguished  in  Manson  v.  South  Bound  R.  Co.  64  S.  C.  122,  41  S.  £.  832,  refus- 
ing to  enjoin  taking  of  public  park  for  railway  terminal  at  suit  of  nonabutting 
property  owners;  Cleveland  v.  Cleveland,  C.  C.  &  St.  L.  R.  Co.  93  Fed.  137,  hold- 
ing no  rights  reserved  to  dty  in  street  condemned  by  railway  under  grant  of 
constitutional  right  of  eminent  domain. 

Impairment  of  rlvht  obtmlned  nnder  ordinance. 

Cited  in  Northwestern  Teleph.  Exch.  Co.  v.  Minneapolis,  81  Minn.  146,  53 
L.  R.  A.  183,  83  N.  W.  527,  holding  ordinance  arbitrarily  compelling  placing  of 
telephone  wires  under  ground  at  enormous  expense,  violation  of  rights  acquired 
on  construction  of  overhead  wires  under  prior  ordinance;  Alexandria  v.  Morgan's 
L.  &  T.  R.  &  8.  S.  Co.  109  La.  58,  33  So.  65,  denying  right  of  city  to  revoke, 
without  notice,  railroad  company's  franchise  to  occupy  street,  over  which  cars 
had  been  run  for  years. 

Cited  in  note  (50  L.  R.  A.  148)  on  privilege  of  using  streets  as  a  contract  with- 
in constitutional  provision  against  impairing  obligation  of  contracts. 

Mennlnv  of  tema  **levee." 

Cited  in  McAlpine  v.  Chicago  G.  W.  R.  Co.  68  Kan.  212,  64  L.  R.  A.  88,  75 
Pac  73,  upholding  right  to  use  as  street,  strips  of  land  dedicated  to  city  as 
^ievee." 

34  L.  R.  A.  193,  BRIGGS  v.  RUSSELLVILLE,  99  Ky.  515,  36  S.  W.  358. 
Municipal    taxation. 

Cited  in  Board  of  Councilmen  v.  Scott,  101  Ky.  621,  42  S.  W.  104,  upholding 
taxation  of  rural  property  within  city  limits,  at  same  rate  as  other  property. 

Cited  in  footnotes  to  Kimball  v.  Graritsville  City,  45  L.  R.  A.  628,  which  up- 
holds municipal  tax  on  rural  property  within  city;  Atchison,  T.  &  S.  F.  R.  Co. 
V.  Clark,  47  L.  R.  A.  77,  which  holds  void,  fire  tax  to  which  railroad  property 
subject  without  being  entitled  to  any  of  benefiU;  Kaysville  v.  Ellison,  43  L.  R. 
L.  R.  A.  Au.— Vol.  IV.— 21. 
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A.  81,  which  denies  validity  of  city  tax  on  business  or  property  incapable  of  bene- 
fit from  municipality. 

U  L.  R.  A.  201,  POST  v.  MECHANICS'  BLDG.  &  L.  ASSO.  97  Tenn.  408,  37 
S.  W.  216. 

Aeconntlnv   between  member   mnd   building    sMiociatlon    on    Intter's  im- 
solTency. 

Cited  in  Hale  v.  Cairns,  8  N.  D.  161,  44  L.  R.  A.  263,  73  Am.  St.  Rep.  746. 
77  N.  W.  1010;  People's  Bldg.  &  L.  Asso.  v.  McPhilamy,  81  Miss.  85,  59  Ll  R.  A 
746,  32  So.  1001;  Phelps  v.  American  Sav.  &  L.  Asso.  121  Mich.  355,  80  N.  W. 
120;  Hall  v.  Stowell,  76  App.  Div.  23,  77  N.  Y.  Supp.  953;  Woerheide  v.  John- 
ston, 81  Mo.  App.  201 ;  Columbia  Finance  ft  T.  Co.  y.  Tharp,  24  Ind.  App.  86,  56 
N.  E.  266;  Young  ▼.  Improvement  Loan  Bldg.  Asso.  48  W.  Va.  524,  38  S,  £.  670; 
Hale  V.  Kline,  113  Iowa,  527,  86  N.  W.  814,  —  holding  that  dues  on  collateral 
stock  pledged  by  borrowing  member  cannot  be  credited  against  premiums  on 
loan  on  foreclosure  of  mortgage  by  receiver  of  corporation;  Hale  v.  Gullick,  13 
S.  D.  647,  84  N.  W.  196  (dissenting  opinion),  majority  holding  borrowing  mem- 
ber entitled  to  credit  dues,  interest,  and  premiums  against  loan,  on  surrender  of 
stock  at  winding  up  of  association;  Southern  Bldg.  &  L.  Asso.  v.  Johnson,  49 
C.  C.  A.  622,  111  Fed.  662,  holding  that  dues  on  stock  advanced  as  fixed  premium 
on  loan  may  be  credited  by  borrowing  member  against  loan  on  insolvency  of  cor- 
poration; Boice  V.  Rabb,  24  Ind.  App.  373,  65  N.  E.  880,  holding  dividends  paid 
on  stock  chargeable  as  lien  against  such  stock  on  insolvency  of  association,  where 
there  were  no  profits  from  which  they  could  have  been  declared;  Clarke  v.  Olson, 
9  N.  D.  373,  83  N.  W.  519,  holding  that  mortgage  to  secure  payment  of  due^ 
cannot  be  foreclosed  for  face  amount  of  bond  on  insolvency  of  company,  where 
dues  paid;  Carpenter  v.  Richardson,  101  Tenn.  178,  46  S.  W.  452,  holding  prin- 
cipal and  interest  of  loan,  but  not  fines,  recoverable  by  receiver  of  insolvent  as>o- 
ciation,  subject  to  deductions  for  payments  of  interest,  premiums,  etc.,  with 
interest  thereon;  Breed  v.  Ruoff,  64  App.  Div.  150,  66  N.  Y.  Supp.  422,  holding 
borrowing  member  entitled  to  credit  interest  paid  and  stock  dues  after  insol- 
vency of  association,  but  not  fines  nor  stock  dues  paid  prior  to  insolvency;  Swope 
V.  Jordan,  107  Tenn.  183,  64  S.  W.  62,  holding  account  against  member  forfeit- 
ing while  association  going  concern,  properly  made  up  as  of  that  date  and  not 
as  of  date  of  subsequent  insolvency;  Roberts  v.  CrOnk,  94  App.  Div.  176,  88  N. 
Y.  Supp.  103,  denying  right  of  borrowing  member  of  insolvent  association  to  have 
premiimi  and  dues  credited  on  amount  due  on  foreclosure  of  mortgage;  Anselme 
V.  American  Sav.  &  L.  Asso.  63  Neb.  628,  88  N.  W.  666,  denying  right  of  bor- 
rowing member  to  credit  dues  paid  on  stock,  upon  insolvency  of  association. 

Cited  in  footnotes  to  Hale  v.  Cairns,  44  L.  R.  A.  261,  which  denies  right  to  ap- 
ply dues  paid  on  stock,  on  mortgage  to  insolvent  loan  association;  People's 
Bldg.  &  L.  Asso.  V.  McPhillamy,  69  L.  R.  A.  743,  which  rej^uires  stock  pay- 
ments of  borrowing  member  to  share  losses  and  expenses  of  winding  up  loan 
association. 

Bffeet  of  notice  of  'wlthdra'wal. 

Cited  in  Cook  v.  Emmet  Perpetual  &  Mut.  Bldg.  Asso.  90  Md.  291,  44  Atl. 
1022,  holding  general  creditor  entitled  to  preference  over  shareholders  giving  no- 
tice of  withdrawal  prior  to  adjudication  of  insolvency  of  association;  Wilson  v. 
Parvin,  56  C.  C.  A.  275,  119  Fed.  659,  and  Coltrane  v.  Baltimore  Bldg.  &  L.  Asso. 
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110  Fed.  279,  holding  member  who  gives  notice  of  withdrawal,  maturing  prior  to 
insolvency  of  corporation,  not  entitled  to  preference  over  other  members  in  dis- 
tribution of  assets;  Reitz  v.  Hayward,  100  Mo.  App.  224,  73  S.  W.  374,  holding 
borrowing  member  withdrawing  before  insolvency  of  association  entitled  to  be 
credited  with  value  of  pledged  stock  and  dividends  declared  at  time  of  withdrawal ; 
Walker  v.  Terry,  138  Ala.  432,  35  So.  466,  denying  that  certificate  of  withdrawal 
entitles  member  of  insolvent  loan  association  to  be  declared  a  creditor  thereof. 

Usnrlowi  l4»«]Ui« 

Cited  in  Carpenter  v.  Lewis,  60  S.  C.  36,  38  S.  E.  244,  holding  loan  at  fixed 
premium,  secured  by  bond  and  mortgage  together  with  principal  debt,  usurious 
where  legsd  interest  exceeded;  Edinger  v.  Missouri  Guarantee  Sav.  &  Bldg.  Asso. 
83  Md.  App.  625,  holding  loan  at  premium  fixed  by  agent  of  association  usurious 
where  premium  and  interest  exceed  lawful  rate ;  Mcllwaine  v.  Iseley,  96  Fed.  67 ; 
Mcllwaine  v.  Ellington,  55  L.  R.  A.  953,  49  C.  0.  A.  450,  HI  Fed.  582;  Douglass 
v.  Kavanaugh,  33  C.  C.  A.  109,  62  U.  S.  App.  38,  90  Fed.  374,—  holding  private 
loan  at  fixed  premium  in  addition  to  legal  interest,  usurious. 

Cited  in  footnotes  to  National  Mut.  Bldg.  &  L.  Asso.  v.  Brahan,  57  L.  R.  A.  793, 
which  holds  usury  in  loan  by  foreign  loan  association  to  resident,  secured  by  mort- 
gage on  land  in  state,  determined  by  local  law;  Floyd  v.  National  Loan  &  Invest. 
Co.  54  L.  R.  A.  536,  which  holds  contract  with  foreign  loan  association  not  within 
exemption  of  domestic  associations  as  to  usury,  unless  in  conformity  to  local  law; 
Borrowers'  &  I.  Bldg.  Asso.  v.  Eklund,  52  L.  R.  A.  637,  which  holds  loan  effected 
by  loan  association  by  private  contract  not  exempt  from  usury  law,  where  statute 
requires  it  to  be  made  in  open  meeting;  Smoot  v.  People's  Perpetual  Loan  &  Bldg. 
Asso.  41  L.  R.  A.  589,  which  sustains  retroactive  statute  relieving  from  usury  all 
contracts  with  loan  associations. 

Cited  in  note  (35  L.  R.  A.  244)  on  fixed  premiums  or  fixed  minimum  of  pre- 
miums in  building  and  loan  associations. 

Distinguished  in  Star  Sav.  &  L.  Asso.  v.  Woods,  100  Tenn.  123,  42  S.  W.  872, 
holding  amount  paid  in  excess  of  legal  interest  on  loan  at  fixed  premium  not  re- 
coverable by  borrowing  member  receiving  full  withdrawal  value  of  shares  paid 
up  by  him;  Deitch  v.  Staub,  53  C.  C.  A.  144,  115  Fed.  316,  holding  that  purchaser 
of  property  burdened  with  usurious  mortgage  assumed  by  him  cannot  set  up  usury 
to  defeat  foreclosure  of  mortgage  by  receiver  of  insolvent  association. 

34  L.  R.  A.  205,  ROBINSON  v.  SUPERIOR  RAPID  TRANSIT  R.  00.  94  Wis.  345, 
59  Am.  St.  Rep.  896,  68  N.  W.  961. 

Cited  in  Sample  v.  Consolidated  Light  &  R.  Co.  50  W.  Va.  479,  57  L.  R.  A.  190, 
footnote  p.  186,  40  S.  E.  597,  holding  declaration  of  motorman  while  car  still  on 
child  run  down,  that  he  thought  he  could  pass  it,  admissible  as  res  gcstoe;  Union 
P.  R.  Co.  V.  Elliott,  54  Neb.  304,  74  N.  W.  627,  holding  statement  of  engineer, 
made  to  party  injured  as  soon  as  engine  stopped  and  he  could  alight,  admissible. 

Bxen&plary   damages. 

Cited  in  Gatzow  v.  Buening,  106  Wis.  18,  49  L.  R.  A.  482,  80  Am.  St.  Rep.  17, 
81  N.  W.  1003,  holding  secretary  of  liverymen's  association  liable  for  exemplary 
damages  in  withdrawal  of  hearse  from  use  at  funeral,  pursuant  to  by-law  of  asso- 
ciation aimed  against  patrons  of  nonunion  labor ;  Rueping  v.  Chicago  &  N.  W.  R. 
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Co.  116  Wis.  630,  96  Am.  St.  Rep.  1013,  93  N.  W.  843,  holding  passenger  mt 
entitled  to  recover  punitive  damages  from  carrier  for  injuries  suffered  in  collision; 
Eggett  V.  Allen,  119  Wis.  633,  96  N.  W.  803,  holding  punitive  damages  recoTerable 
from  one  commencing,  authorizing,  or  participating  in  malicious  prosecuttOQ. 

lUitillcatlon  of  tort. 

Cited  in  Cobb  v.  Simon,  119  Wis.  606,  100  Am.  St.  Rep.  909,  97  N.  W.  276,  hold 
ing  retention  of  servant  after  notice  to  principal  of  tort  committed  by  senanu 
evidence  of  ratification. 


34  L.  R.  A.  207,  HALL  v.  MANSON,  99  Iowa,  698,  68  N.  W.  922. 
Iilablllty  of  municipality  for  condition  of  streets. 

Cited  in  Goucher  v.  Sioux  City,  115  Iowa,  640,  89  N.  W.  24,  holding  negligence 
of  municipality  in  permitting  gutter  ditch  by  side  of  walk  to  remain  unpr.^^ 
tected  for  long  time,  for  jury. 

Cited  in  footnote  to  Watertown  v.  Greaves,  56  L.  R.  A.  865,  which  holds  ques- 
tion of  defect  in  difference  of  3  inches  in  height  of  concrete  sidewalk  and  adjotoin^ 
gravel  one,  for  jury. 

Physlcnl  examination  of  plaintiff. 

Cited  in  South  Bend  v.  Turner,  156  Ind.  426,  54  L.  R.  A.  400,  83  Am.  St.  Rep 
200,  60  N.  E.  271,  holding  refusal  of  court  to  order  physical  examination  of  ir 
jured  child  reversible  error,  where  defendant  had  no  other  means  of  deterrainin: 
extent  of  injury  and  examination  could  be  made  without  pain  or  danger. 

Cited  in  footnotes  to  Wanek  v.  Winona,  46  L.  R.  A.  448,  which  sustains  court* 
power  to  order  physical  examination  of  plaintiff  under  penalty  of  dismissal  of 
action;  Lane  v.  Spokane  Falls  &  N.  R.  Co.  46  L.  R.  A.  153,  which  sustains  pon(>r 
of  court  to  order  physical  examination  of  woman  by  experts  in  action  for  per- 
sonal injuries;  Bagwell  v.  Atlanta  Consol.  Street  R.  Co.  47  L.  R.  A.  486,  whuh 
holds  action  for  injury  to  minor  daughter  should  not  be  dismissed  for  her  refusal. 
after  attaining  majority,  to  submit  to  physical  examination ;  Cleveland,  C.  C.  k 
St.  L.  R.  Co.  V.  Huddleston,  36  L.  R.  A.  681,  which  holds  that  production  of  plain- 
tiff's urine  for  examination  should  be  required  where  he  claims  to  be  suffering 
from  albumen  and  sugar  in  urine  as  result  of  injury;  O'Brien  v.  La  Crosse.  4<) 
L.  R.  A.  831,  which  denies  power  of  court  to  order  examination  as  to  condition  of 
plaintiff's  bladder,  under  evidence  that  it  might  be  dangerous ;  Stack  v.  New  York. 
N.  H.  &  H.  R.  Co.  52  L.  R.  A.  328,  which  denies  power  of  court  to  compel  plaint ii! 
to  submit  to  physical  examination;  State  v.  Height,  59  L.  R.  A.  438,  which  ]lol(i^ 
unlawful,  disclosures  by  physicians  of  knowledge  as  to  venereal  disease,  obtain'^i 
by  examination  against  his  will  of  one  accused  of  rape;  Austin  &  N.  W.  R.  Co. 
V.  Cluck,  64  L.  R.  A.  494,  which  denies  power,  in  absence  of  statutory  authority, 
to  require  plaintiff  to  submit  to  phj'aical  examination ;  Atchison,  T.  &  S.  F.  R.  C«). 
V.  Palmore,  64  L.  R.  A.  90,  which  holds  that  timely  request  for  physical  examina- 
tion of  injured  eyes  should  be  granted,  though  involving  use  of  drugs  for  dilating' 
pupils. 

Distinguished  in  Vierling  v.  Binder,  113  Iowa,  342,  85  N.  W.  621,  upholdiru: 
refusal  to  require  physical  examination  of  plaintiff  where  defendant  only  pieaJ^ 
her  disease  as  tending  to  show  nonexistence  of  marriage  contract  for  breach  of 
which  action  is  brought. 
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Kxlilbltion  of  injuries  to  Jurr* 

Cited  in  Faivre  v.  Mandercheid,  117  Iowa,  731,  90  N.  W.  76,  upholding  right 
of  one  injured  to  exhibit  his  hands  and  feet  to  jury  to  show  extent  of  injury  to 
them. 

34  L.  R.  A.  215,  LEITZSEY  v.  COLUMBIA  WATER  POWER  00.  47  S.  C.  464, 
25  S.  E.  744. 

Liability  of  srantee  for  grantor's  nnlMiiice. 

Cited  in  De  Laney  v.  Georgia,  C.  &  N.  R,  Co.  58  S.  C.  360,  70  Am.  St.  Rep.  843, 
36  S.  £.  699,  holding  lessee  liable  for  private  nuisance  erected  by  grantor,  only 
after  notice  and  demand  of  removal;  Townes  v.  Augusta,  52  S.  C.  404,  20  S.  E.  851, 
holding  party  entitled  to  damages  for  continuance  of  dam  by  grantee  of  con- 
Rtructor,  rendering  plaintiff's  land  unfit  for  cultivation. 

Distinguished  in  Jones  v.  Seaboard  Air  Line  R.  Co.  67  S.  0.  194,  196,  45  S.  E. 
188,  holding  consolidated  railroad  company  liable  for  continuance  of  nuisance 
created  by  preceding  company,  without  notice  or  demand  of  removal. 

ESxclvalveneMi  of  stmtntory  remediea. 

Cited  in  Garraux  v.  Greenville,  53  S.  G.  579,  31  S.  £.  597,  holding  compensation 
for  damage  from  change  of  grade  of  street  recoverable  only  in  statutory  proceed- 
ing before  commissioners;  Rankin  v.  Sievem  &  K.  R.  Co.  58  S.  C.  544,  36  S.  E. 
997,  holding  compensation  under  condemnation  statutes  only  remedy  available 
for  injury  to  property  by  construction  of  railway,  where  no  objection  in  statutory 
manner  made    to  its  entry  on  the  land. 

Estoppel* 

Cited  in  footnote  to  Nunamaker  ▼.  Columbia  Water  Power  Co.  34  L.  R.  A.  222, 
which  holds  grant  of  right  to  flood  part  of  farm  by  dam  precludes  action  for  in- 
juries to  remaining  land. 

IHtmaire  to  property  by  construction  or  use  of  land. 

Cited  in  Jones  v.  Seaboard  Air  Line  R.  Co.  67  S.  C.  194,  45  S.  E.  188,  holding 
that  grant  of  right  of  way  contemplates  only  such  damages  as  would  result  from 
skilful  and  proper  construction  of  road. 

Cited  in  note  (61  L.  R.  A.  858,  859)  on  injury  by  construction  and  operation 
of  canals. 

IBVhmt  tema   ««lands"  Includes. 

Cited  in  South  Bound  R.  Co.  v.  Burton,  67  S.  C.  523,  46  S.  E.  340,  holding  that 
term  "lands,"  used  in  condemnation  statute,  embraces  "all  rights  and  easements 
growing  thereout." 

34  L.  R.  A.  222,  NUNAMAKER  v.  COLIBIBIA  WATER  POWER  CO.  47  S.  0.  485, 

58  Am.  St.  Rep.  905,  25  S.  E.  761. 
Damnves  for  Hooding  lands. 

Cited  in  footnote  to  Leitzsey  v.  Columbia  Water  Power  Co.  34  L.  R.  A.  216, 
which  holds  damages  for  flooding  lands  by  dam  recoverable  under  eminent  domain 
law,  not  by  suit  for  nuisance. 

Damaares  included  in  s^rant  of  rigrbt  of  -way. 

Cited  in  Jones  v.  Seaboard  Air  Line  R.  Co.  67  S.  C.  194,  45  S.  E.  188,  holding 


326         L.  R.  A.  CASES  AS  AUTHORITIES.  [34  L  R.  A. 

that  grant  of  right  of  way  oontempIateB  only  such  damages  as  would  result  froc 
skilful  and  proper  construction  of  road. 

Cited  in  note  (61  L.  R.  A.  858)  on  injury  by  construction  and  operation  o: 
canals. 

34  L.  R.  A.  223,  McANALLY  v,  ALABAMA  INSANE  HOSPITAL,  109  Ala.  IW. 

55  Am.  St.  Rep.  923,  19  So.  492. 
Risht  of  fen&e  covert  to  contraet* 

Cited  in  Cowan  v.  Motley,  125  Ala.  372,  28  So.  70,  holding  contract  for  attoney's 
fees  not  invalid  where  entered  into  without  statutory  written  consent  of  hiubani 

34  L.  R.  A.  227,  LANDELL  v.  HAMILTON,  175  Pa.  827,  34  Atl.  663. 
Covenants   mnnlnv   -witk   land. 

Cited  in  Hansel!  v.  Downing,  17  Pa.  Super.  Ct.  238,  holding  provision  against 
erection  of  building  on  portion  of  granted  premises  and  against  overlooking  win- 
dows on  remainder,  creates  covenant  running  with  granted  premises  in  favor  cf 
adjoining  land  of  grantor;  Kelly  v.  Nypano  R.  Co.  23  Pa.  Co.  Ct.  186,  holdiof 
grantee  of  railroad  bound  by  its  covenant  in  deed  of  right  of  way  to  construct 
fence;  Allen  v.  Hamilton,  175  Pa.  339,  34  Atl.  667,  holding  land  burdened  with 
restriction  defined  by  provision  against  erection  of  buildings  attached  to  messuage 
"now"  thereon  erected;  Roth  v.  Jung,  79  App.  Div.  4,  79  N.  Y.  Supp.  822,  re 
fusing  to  enjoin  erection  of  flat  at  street  line,  although  covenant  required  erection 
of  building  at  least  20  feet  from  street;  Bangor  &  P.  R.  Co.  v.  American  Bangor 
Slate  Co.  8  Northampton  Co.  Rep.  157,  refusing  to  decree  specific  performance  of 
covenant  to  ship  products  of  covenantor  by  railway  of  covenantee  as  against  lessee 
of  former;  Frantz  v.  Weaver,  20  Lane.  L.  Rev.  335,  holding  erection  of  onestoir 
brick  church  not  prevented  by  condition  in  deed  forbidding  erection  of  buildings 
"of  a  less  character  than  a  two-story  brick  house." 

Cited  in  footnote  to  Doty  v.  Chattanooga  Union  R.  Co.  48  L.  R.  A.  160,  wfaich 
holds  covenant  for  running  certain  trains  binding  on  subsequent  purchaser  of 
railroad. 

Prlvltr* 

Cited  in  Stone  v.  Marshall  Oil  Co.  188  Pa.  610,  41  Atl.  748,  holding  covenant  in 
gas  lease  to  pay  lessor  one  quarter  of  produce  of  well  runs  against  assignee  of 
lessee. 

"Wlio  entitled   to  enforce. 

Cited  in  Vetter  v.  Flaherty,  4  Lack.  Legal  News,  184,  holding  adjoining  ownen 
entitled  to  enforce  restriction  as  to  yard  and  bay  windows,  imposed  by  commoa 
grantor. 

Bnforeement  of  nesatlve  covenant  In  eqnlty. 

Cited  in  Electric  City  Land  &  Improv.  Co.  v.  West  Ridge  Coal  Co.  187  Pa.  512, 
41  Atl.  458,  holding  proviso  in  deed  reserving  to  grantor  minerals  lying  under 
tract  conveyed  for  subdivision  into  building  lots,  that  shaft  to  obtain  same  shall 
not  be  opened  from  surface,  enforceable  in  equity  against  purchaser  of  mineral 
rights  acquiring  several  lots;  Landell  v.  Hamilton,  177  Pa.  24,  38  W.  N.  C.  3o7. 

35  Atl.  242,  refusing  to  enjoin  erection  of  building  on  lot  owing  servitude  of  ligbt 
and  air  to  adjoining  lots,  where  solid  side  walls  erected  by  adjoining  owners; 
Jones  V.  Pittsburg,  M.  &  Y.  R.  Co.   11   Pa.  Super.  Ct.  206,  refusing  to  enjoin 
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grading  of  street  crossing  to  meet  improvement  of  railway,  as  yiolation  of  cove- 
nant in  grant  of  easement  "not  to  interfere  with  roadway." 

34  L.  R,  A.  232,  Re  WHITING,  150  N.  Y.  27,  55  Am.  St.  Rep.  640,  44  N.  E.  715. 
Ttrmwkmier  tax  on  ''propertr  within  the  •trnte." 

Cited  in  Re  Morgan,  150  N.  Y.  36,  44  N.  E.  1126,  Affirming  74  N.  Y.  S.  R.  35, 
38  !N.  Y.  Supp.  378,  holding  foreign  registered  bonds,  owned  by  nonresident  but 
kept  on  deposit  in  domestic  bank,  taxable;  Re  Blackstone,  69  App.  Div.  129,  74 
N.  Y.  Supp.  508,  holding  proceeds  of  sale  of  stock  in  foreign  corporation  as  well 
as  running  bank  account,  deposited  by  nonresident  owner  in  domestic  bank,  taxa- 
ble ;  Buck  V.  Miller,  147  Ind.  590,  37  L.  R.  A.  387,  62  Am.  St.  Rep.  436,  45  N.  E. 
647,  holding  funds  of  nonresident,  employed  in  loans,  mortgages,  etc.,  through 
resident  agent,  subject  to  tax,  where  notes  not  in  hands  of  attorney  merely  tem- 
porarily for  collection;  Re  Chabot,  44  App.  Div.  342,  60  N.  Y.  Supp.  927,  holding 
property  passing  to  daughter  on  day  of  death  under  execution  of  power  in  will 
admitted  to  probate  that  day,  subject  to  tax  on  transfer  under  will  of  daughter; 
Re  Gibbes,  84  App.  Div.  513,  83  N.  Y.  Supp.  53,  Reversing  40  Misc.  582,  holding 
foreign  bonds  of  foreign  testator,  passing  to  nonresident,  not  subject  to  inheri- 
tance tax;  Western  Assur.  Co.  v.  Halliday,  61  C.  C.  A.  273,  126  Fed.  259,  holding 
bonds  deposited  with  superintendent  of  insurance  by  foreign  insurance  company 
taxable  under  Ohio  statute. 

Cited  in  footnotes  to  Re  Houdayer,  34  L.  R.  A.  235,  which  holds  nonresident's 
money  mingled  with  trust  fimds  in  bank,  subject  to  transfer  tax;  Re  Bronson,  34 
L.  R.  A.  238,  which  holds  stock,  but  not  bonds,  of  domestic  corporation  in  pos- 
session of  nonresident  decedent  subject  to  transfer  tax. 

Distinguished  in  Re  Horn,  39  Misc.  135,  78  N.  Y.  Supp.  979,  holding  amount 
due  nonresident  by  domestic  life  insurance  company,  as  well  as  open  account,  not 
taxable;  Augusta  v.  Kimball,  91  Me.  609,  41  L.  R.  A.  477,  40  Atl.  666,  holding 
nonresident  trustees  to  whom  property  of  decedent  transferred  and  held  in  an- 
other state  not  subject  to  direct  tax,  though  they  have  qualified  in  local  probate 
court  and  beneficiaries  of  trust  are  resident;  Ruckgaber  v.  Moore,  104  Fed.  950; 
Eidman  v.  Martinez,  184  U.  S.  587,  46  L.  ed.  703,  22  Sup.  Gt.  Rep.  515,  holding 
bonds  owned  by  nonresident  alien,  passing  to  nonresident  alien  son  by  will  and 
foreign  intestate  laws,  not  subject  to  war  tax  of  1898,  though  held  by  local  de- 
positary. 
On    United  *  States  bonds. 

Cited  in  Re  Sherman,  153  X.  Y.  5,  46  N.  E.  1032,  holding  United  States  bonds 
owned  by  resident  decedent  exempted  from  transfer  by  Laws  1892,  chap.  399, 
^  22;  Re  Coogan,  27  Misc.  565,  59  N.  Y.  Supp.  Ill,  issuing  mandamus  to  comp- 
troller to  procure  refund  of  invalid  tax  on  transfer  of  United  States  bonds;  Re 
Hoople,  93  App.  Div.  488,  87  N.  Y.  Supp.  842,  holding  bonds  of  United  States 
government  exempt  from  taxation  under  transfer  tax  law. 

Distinguished  in  Re  Plummer,  30  Misc.  20,  62  N.  Y.  Supp.  1024,  holding  trans- 
fer of  United  States  bonds  after  going  into  effect  of  Laws  1898,  chap.  88,  taxable; 
People  ex  rel  United  States  Aluminium  Printing  Plate  Co.  v.  Knight,  174  N.  Y. 
482,  63  L.  R.  A.  90,  67  N.  E.  65,  holding  capital  of  domestic  corporation  in- 
vested in  United  States  letters  patent  subject  to  franchise  tax. 

Sltns  of  stocks  and  bonds* 

Cited  in  Simpson  v.  Jersey  City  Contracting  Co.  166  N.  Y.  198,  55  L.  R.  A.  803, 
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58  X.  E.  896,  Affirming  47  App.  Div.  22,  61  N.  Y.  Supp.  1033,  holding  shares  ol 
stock  in  foreign  corporation  pledged  by  nonresident  ovmer  with  domestic  creditor 
subject  to  attachment;  Page  v.  Boggess  41  Misc.  50,  83  X.  Y.  Supp.  569,  uphold- 
ing right  of  domestic  pledgee  to  have  lien  declared  on  foreign  corporation  stock 
deposited  as  collateral,  and  sale  of  same  ordered. 

34  L.  R.  A.  236,  Re  HOUDAYER,  160  N.  Y.  37,  55  Am.  St.  Rep.  642,  44  X.  E.  718. 
Writ  of  error  dismissed  for  want  of  jurisdiction  in  Scudder  v.  Coler,  175  U.  S. 
34,  31  L.  ed.  63,  20  Sup.  Ct.  Rep.  26. 

SvcceiMlon    tax. 

Cited  in  Re  Embury,  19  App.  Div.  219,  79  X.  Y.  S.  R.  885,  45  N.  Y.  Supp.  881. 
holding  estate  of  nonresident  not  chargeable  with  collateral  inheritance  tax  made 
effective  after  removal  of  decedent's  property  from  state,  since  not  a  tax  on  right 
of  succession  as  to  nonresidents. 

^—  Property  subject  to. 

Cited  in  Re  Morgan,  160  N.  Y.  36,  44  X.  E.  1126,  holding  registered  bonds  of 
foreign  corporation  owned  by  nonresident  decedent,  taxable;  Re  Xewcomb,  71 
App.  Div.  608,  76  X.  Y.  Supp.  222,  holding  interest  in  stock  of  domestic  corpora- 
tion, purchased  by  broker  in  his  own  name,  assigned  in  blank  and  held  by  non- 
resident owner  at  domicil,  taxable;  Blackstone  v.  Miller,  188  U.  S.  205,  47  L.  ed. 
446,  23  Sup.  Ct.  Rep.  277,  Affirming  171  X.  Y.  683,  64  X.  E.  1118,  Which  Af- 
firmed 69  App.  Div.  129,  74  X.  Y.  Supp.  508,  holding  proceeds  of  sale  of  stock 
deposited  for  nonresident,  and  balance  of  deposit  account,  subject  to  local  tax, 
though  taxed  once  at  owner's  domicil;  Callahan  v.  Woodbridge,  171  Mass.  598. 
51  X.  E.  176,  holding  real  estate,  cash  on  hand,  corporate,  municipal,  and  United 
States  bonds  transferable  by  delivery,  belonging  to  nonresident  decedent  and  not 
held  within  forunv,  taxable;  Re  King.  30  Misc.  577,  63  X.  Y.  Supp.  1100.  holding 
share  of  nonresident  partner  in  local  firm  assets  subject  to  tax;  Buck  v.  Miller,  147 
Ind.  590,  37  L.  R.  A.  387,  45  X.  E.  647,  62  Am.  St.  Rep.  436,  holding  funds  of 
nonresident  employed  in  loans,  mortgages,  etc.,  through  resident  agent,  subject  to 
tax,  where  notes  not  in  hands  of  attorney  merely  temporarily  for  collection ;  Re 
Chabot,  44  App.  Div.  346,  60  X.  Y.  Supp.  927  (dissenting  opinion),  majority  hold- 
ing right  of  legatee  of  daughter  dying  before  administration  of  mother's  estate  in 
her  favor  not  taxable  as  property  right;  People  ex  rel.  Kursheedt  Mfg.  Co.  v. 
Feitner,  32  Misc.  87,  66  X.  Y.  Supp.  179,  holding  permanent  deposit  by  resident 
decedent  in  foreign  bank  to  defray  foreign  expenses  not  taxable;  Re  Gibbes,  84 
App.  Div.  513,  83  X.  Y.  Supp.  53,  holding  foreign  bonds  of  foreign  testator,  pass- 
ing to  nonresident,  not  subject  to  transfer  tax;  Re  Probst,  40  Misc.  432,  82  X.  Y. 
Supp.  396,  holding  profits  allowed  to  remain  on  deposit  with  partnership,  taxable. 

Cited  in  footnotes  to  Re  Whiting,  34  L.  R.  A.  232,  which  holds  bonds  of  foreign 
corporation  within  state,  though  owned  by  nonresident,  subject  to  transfer  tax; 
Re  Bronson,  34  L.  R.  A.  238,  which  holds  stock,  but  not  bonds,  of  domestic  cor- 
poration in  possession  of  nonresident  decedent  subject  to  transfer  tax. 

Distinguished  in  Re  Horn,  39  Misc.  134,  78  X.  Y.  Supp.  979,  holding  debt  on 
open  account  to  nonresident  decedent,  not  subject  to  tax;  Augusta  v.  Kimball, 
91  Me.  609,  41  L.  R.  A.  477,  40  Atl.  666,  holding  nonresident  trustees  to  whom 
property  of  decedent  transferred  and  held  in  another  state  not  subject  to  direct 
tax,  though  they  have  qualified  in  local  probate  court  and  beneficiaries  of  trust  are 
residents;  Re  Bentley,  31  Misc.  658,  66  X.  Y.  Supp.  95,  holding  claim  of  nonresi- 
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dent  decedent  against  nonresident  doing  local  banking  business,  not  taxable  because 
balance  appears  in  favor  of  decedent  in  debtor's  books,  where  claim  payable  at 
residence;  Ruckgaber  v.  Moore,  104  Fed.  950;  Kidman  ▼.  Martinez,  184  U.  S. 
597,  46  L.  ed.  702,  22  Sup.  Ct.  Rep.  515,  holding  bonds  owned  by  nonresident  alien 
and  passing  to  alien  nonresident  son  by  will  and  foreign  intestate  laws  not  sub- 
ject to  war  tax  though  held  by  local  depositary. 

Viitect  of  franchise  tax  as  to  foreis^n  corporations. 

Cited  in  People  ex  rel,  A.  J.  Johnson  Co.  v.  Roberts,  159  N.  Y.  85,  45  L.  R.  A. 
130,  53  X.  E.  685,  holding  good  will  of  foreign  corporation  operating  wholly  within 
state,  subject  to  franchise  tax  as  capital  employed  within  state. 

34  L.  R.  A.  238,  Re  BRONSON,  150  N.  Y.  1,  55  Am.  St.  Rep.  632,  44  N.  K  707. 
Tax  on  ''property  'wlthln  state." 

Cited  in  Re  Whiting,  150  N.  Y.  33,  34  L.  R.  A.  234,  55  Am.  St.  Rep.  640,  44 
X.  E.  715,  holding  bonds,  but  not  stock,  of  foreign  corporation  deposited  in  state 
by  nonresident  decedent,  taxable;  Re  Fitch,  39  App.  Div.  611,  57  N.  Y.  Supp.  786, 
Affirming  26  Misc.  354,  57  N.  Y.  Supp.  212,  holding  stock  in  domestic  corpora- 
tion held  by  nonresident  decedent  taxable,  though  ancillary  letters  of  administra- 
tion for  former  not  taken  out,  estate  administered  and  foreign  tax  paid;  Re  New- 
comb,  71  App.  Div.  607,  76  N.  Y.  Supp.  222,  holding  interest  of  nonresident  in 
Block  of  domestic  corporation  purchased  in  name  of  brokers,  assigned  in  blank  and 
held  by  owner  at  domicil,  taxable;  Re  Bushnell,  73  App.  Div.  327,  77  N.  V. 
Supp.  4,  holding  interest  of  nonresident  legatee,  subject  to  life  estate,  in 
stock  of  domestic  corporation  held  at  domicile  taxable  on  transfer  before 
termination  of  life  estate;  Re  Blaekstone,  69  App.  Div.  129,  74  N.  Y.  Supp. 
508,  holding  proceeds  of  sale  of  stock  of  foreign  corporation  deposited  in  trust 
company  to  credit  of  nonresident  owner,  taxable  in  same  manner  as  balance  of 
deposit  account;  Re  Kennedy,  20  Misc.  531,  46  N.  Y.  Supp.  906,  holding  foreign 
legacy  tax  on  devise  of  stock  in  domestic  corporation  by  nonresident  not  to  be 
deducted  from  appraisal  for  local  taxation ;  Re  Houdayer,  150  N.  Y.  41,  34  L.  R. 
A,  238,  56  Am.  St.  Rep.  642,  44  N.  E.  718,  holding  trust  deposit  by  nonresident 
trustee  decedent,  taxable;  Buck  ▼.  Miller,  147  Ind.  590,  37  L.  R.  A.  387,  45  N.  E. 
647,  62  Am.  St.  Rep.  436,  holding  notes  and  mortgages  owned  by  nonresident  doing 
loan  and  investment  business  through  local  agent  in  whose  possession  they  are, 
taxable;  Greves  v.  Shaw,  173  Mass.  208,  53  N.  E.  372,  holding  stock  in  domestic 
corporation  and  national  banks,  located  in  state  taxable  therein,  though  owned 
by  nonresident  decedent  and  transferred  by  his  foreign  administrator  before  quali- 
fication in  state;  Re  Fitch,  160  N.  Y.  90,  54  N.  £.  701,  holding  stock  of  domestic 
corporation  held  by  nonresident  decedent  taxable  in  county  where  corporate  prop- 
erty situated;  Re  Gibbes,  84  App.  Div.  513,  83  N.  Y.  Supp.  53,  holding  foreign 
bonds  of  foreign  testator,  passing  to  nonresident,  not  subject  to  transfer  tax;  Re 
Gushing,  40  Misc.  505,  82  N.  Y.  Supp.  795,  holding  domestic  bank  stock  owned  by 
nonresident  subject  to  transfer  tax;  Re  Hellman,  77  App.  Div.  360,  79  N.  Y.  Supp. 
201  (dissenting  opinion),  majority  holding  right  to  seat  in  New  York  stock  ex- 
change, passing  to  personal  representatives  of  deceased  member,  not  subject  to 
transfer  tax. 

Distinguished  in  Re  Embury,  19  App.  Div.  217,  79  N,  Y.  S.  R.  885,  45  N.  Y. 
Supp.  881,  holding  successi<»  to  stock  of  domestic  corporation  and  local  bank  de- 
posits, by  legatees  of  nonresident  ow^ner,  not  taxable  where  property  removed  be- 
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fore  tax  impoaed  by  court;  Re  Pullman,  46  App.  t>iv.  577,  62  N.  Y.  Supp.  393, 
holding  domestic  debts  of  nonresident  decedent  properly  offset  against  bondi  and 
stock  in  domestic  corporations  held  by  creditors  as  collateral,  for  purpoae  of  ill- 
ation; Re  Crerar,  56  App.  Div.  483,  67  N.  Y.  Supp.  795,  refusing  to  permit  «{>- 
praisal  of  stock  in  domestic  corporations  owned  by  nonresident  decedent,  where 
judgment  remitting  same  unquestioned  for  six  years;  Re  Horn,  39  Misc.  134.  78 
N.  Y.  Supp.  979,  holding  debt  due  on  open  account  to  nonresident  creditor  not  tax- 
able; Re  Preston,  75  App.  Div.  251,  78  N.  Y.  Supp.  91,  Affirming  37  Misc.  236,  73 
N.  Y.  Supp.  251,  holding  bonds  secured  by  local  mortgages  not  taxable  where  held 
by  nonresident  owner  at  domicil;  Re  Abbett,  29  Misc.  570,  61  K.  Y*.  Supp.  1067, 
holding  insurance  policy  issued  by  domestic  company  on  life  of  nonresident,  and 
not  within  state  at  time  of  his  death,  not  taxable;  Ruckgaber  v.  Moore,  1(H  Fed. 
949,  and  Eidman  v.  Martinez,  184  U.  S.  587,  46  L.  ed.  702,  22  Sup.  Ct.  Bep.  513, 
holding  bonds  owned  by  nonresident  decedent,  passing  to  nonresident  by  will  and 
operation  of  foreign  intestate  laws,  not  subject  to  Federal  war  tax  of  1898. 

^—  Borden  of  proof. 

Cited  in  Re  Thome,  44  App.  Div.  10,  60  N.  Y.  Supp.  419,  holding  property  re- 
ceived by  grantee  under  agreement  to  care  for  grantor  during  life  not  taxable  in 
absence  of  evidence  clearly  establishing  intent  of  grantor  to  reserve  beneficial  uae. 

^—  United  State*  bonds. 

Cited  in  Plummer  v.  Coler,  178  U.  S.  125,  44  L.  ed.  1004,  20  Sup.  Ct.  Bep.  829, 
Affirming  30  Misc.  21,  62  N.  Y.  Supp.  1024,  holding  local  transfer  of  nontaxable 
United  States  bonds,  taxable. 

Property  taxable  a«   personalty* 

Cited  in  Re  Jones,  172  N.  Y.  584,  60  L.  R.  A.  479,  05  N.  E.  570,  holding  sharw 
in  joint  stock  association  owning  real  estate,  taxable  as  personalty. 

Sltoa  of  debt*. 

Cited  .in  Louisville  &  N.  R.  Co.  v.  Nash,  118  Ala.  486,  41  L.  R.  A.  332,  72  Am. 
St.  Rep.  181,  23  So.  825,  denying  jurisdiction  of  garnishment  of  debt  due  nonresi- 
dent at  domicil,  in  absence  of  personal  service  within  state  or  voluntary  appear- 
ance; Simpson  v.  Jersey  City  Contracting  Co.  165  N.  Y.  198,  55  L.  R.  A.  804,  58 
N.  £.  896,  holding  interest  of  nonresident  owner  of  stock  in  foreign  corporation 
pledged  to  domestic  creditor,  subject  to  attachment. 

Cited  in  note  (55  L.  R.  A.  797)  on  attachment  of  shares  of  stock  in  foreign 
corporation. 

Rlffbt  of  life  tenant  to  stoelc  dividend*. 

Cited  in  Lowry  v.  Farmers'  Loan  &  T.  Co.  172  N.'  Y.  144,  64  N.  E.  796,  holding 
life  tenant  entitled  to  stock  dividend  based  upon  accumulation  of  earnings  or 
profits. 

34  L.  R.  A.  248,  PENOYAR  v.  KELSEY,  150  N.  Y.  77,  44  N.  E.  788. 
Construction  of  statntee. 

Cited  in  People  ex  rel.  Hannan  v.  Board  of  Health,  153  N.  Y.  518,  47  N.  E.  785, 
construing  statute  forbidding  summary  removal  of  veteran  "holding  a  position" 
in  civil  service,  to  apply  only  in  cases  of  legal  appointment. 

— —  Attachment  la-vr* 

Cited  in  Courtney  v.  Eighth  Ward  Bank,  154  N.  Y.  091,  49  N.  E.  54,  holding 
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statutory  requirement  of  service  of  certified  copy  of  attachment  not  satisfied  by 
exact  copy  not  certified  to  as  such,  though  marked  "copy"  and  signed  by  sheriff; 
Bobinson  v.  Columbia  Spinning  Co.  31  App.  Div.  241,  52  N.  Y.  Supp.  761,  holding 
"actual  custody"  of  property  not  taken  where  certified  copies  of  attachment  papers 
not  served,  and  warehouseman's  lien  for  charges  not  released  nor  goods  actually 
delivered;  People  v.  St.  Nicholas  Bank,  44  App.  Div.  317,  60  N.  Y.  Supp.  719,  hold- 
ing verified  complaint  incompetent  as  affidavit  to  show  existence  of  cause  of  action 
^rarranting  issuance  of  attachment,  where  nothing  in  record  to  show  its  considera- 
tion by  court ;  Reedy  Elevator  Co.  v.  American  Grocery  Co.  24  Misc.  682,  63  N.  Y. 
Supp.  989,  holding  general  statement  of  compliance  with  foreign  corporation  law 
insufficient  for  maintenance  of  attachment,  where  obtaining  of  receipt  for  license 
fee  within  thirteen  months  after  beginning  to  do  business  not  affirmatively  shown ; 
7ausend  v.  Handlear,  33  Misc.  690,  68  N.  Y.  Supp.  77,  holding  \^'arrant  directing 
marshal  to  attach  property  "within  city"  invalid  where  city  includes  territory  be- 
yond jurisdiction  of  marshal. 

Distinguished  in  Rosenzweig  v.  Wood,  30  Misc.  298,  63  N.  Y.  Supp.  447,  holding 
party  having  abode  within  state,  "resident"  within  attachment  statute,  though 
legal  domicil  elsewhere ;  Thorn  v.  Alvord,  32  Misc.  462,  66  N.  Y.  Supp.  687,  refus- 
ing to  set  aside  attachment  for  irregularities  in  affidavit  as  to  unessential  matters. 

34  L.  R.  A.  261,  SINGLETON  v.  STATE,  38  Fla.  297,  56  Am.  St.  Rep.  177,  21  So. 
21. 

Conviction  on  new  trial  affirmed  in  39  Fla.  521,  22  So.  876. 

Vcwer  to  pardon. 

Cited  in  footnotes  to  Territory  v.  Richardson,  49  L.  R.  A.  440,  which  holds  in- 
"valid,  statutory  limitations  on  pardoning  power  of  governor;  People  v.  Marsh,  51 
Xi.  R.  A.  461,  which  sustains  pardon  granted  while  case  pending  on  bill  of  excep- 
"tions. 

Cited  in  note  (36  L.  R.  A.  706)  on  power  of  public  prosecutor  to  dismiss  proae- 
•cution. 

34  L.  R.  A.  266,  BELKNAP  v.  LOUISVILLE,  99  Ky.  474,  59  Am.  St  Rep.  678, 

36  S.  W,  1118. 
Validity  of  election  to  authorise  bond  lasne. 

Cited  in  Ashland  v.  Culbertson,  103  Ky.  162,  44  S.  W.  441,  upholding  favorable 
vote  by  four  fifths  of  electors  for  issue  of  bonds  for  erection  of  school  building 
at  general  municipal  elections. 

Snillcieney  of  yrote^ 

Cited  in  Re  Denny,  156  Ind.  119,  51  L.  R.  A.  728,  footnote  p.  722,  59  N.  E. 
359,  holding  constitutional  requirement  for  adoption  of  constitutional  amendment 
by  majority  of  electors  not  satisfied  by  majority  of  those  voting  thereon,  where 
not  majority  of  all  votes  cast  at  election. 

Cited  in  footnotes  to  Bryan  v.  Stephenson,  35  L.  R.  A.  752,  which  requires  ma- 
jority of  all  votes  cast  at  election  to  authorize  issue  of  bonds;  State  ex  rel,  Mc- 
Clurg  V.  Powell,  48  L.  R.  A.  662,  which  requires  majority  of  all  electors  voting 
at  election  for  any  purpose,  to  adopt  constitutional  amendment;  De  Soto  Parish 
V.  Williams,  37  L.  R.  A.  761,  which  holds  only  majority  of  taxpayers  actually 
voting  at  election  necessary  to  authorize  increase  of  taxes. 
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Distinguished  in  Davis  v.  Brown,  46  W.  Va.  719,  34  S.  E.  839,  holding  three 
fifths  of  votes  upon  question  of  relocation  of  county  seat  sufficient  to  authorize 
same,  though  not  three  "fifths  of  "all  votes  cast." 

Overruled  in  part  in  Montgomery  County  Fiscal  Court  v.  Trimble,  104  Ky.  639, 
42  L.  R.  A.  742,  footnote  p.  738,  47  8.  W.  773,  holding  vote  of  two  thirds  of  those 
voting  upon  issue  of  bond«  sufficient  to  authorize  issue. 

Stare  decisis. 

Cited  in  Pratt  v.  Breckinridge,  112  Ky.  27,  65  S.  W.  136,  holding  court  of  ap- 
peals not  bound  to  adhere  to  an  erroneous  decision  by  it. 

34  L.  R.  A.  262,  MULLAN  ▼.  STATE,  114  Cal.  578,  46  Pac  670. 
Amendment  of  Constitution. 

Distinguished  in  People  ea  rel.  Atty.  Gen.  v.  Curry,  130  Cal.  90,  62  Pac  516, 
holding  amendment  proposed  at  regular  session  of  legislature  not  superseded  bj 
one  proposed  at  subsequent  special  session,  where  not  included  in  proclamation 
convening  it. 

34  L.  R.  A.  266,  PHILBROOK  v.  NEWT^IAN,  114  Cal.  635,  46  Pac.  742. 
Asaivnuftent  of  claim  by  foreign  executrix. 

Cited  in  Bovard  v.  Dickenson,  131  Cal.  164,  63  Pac.  162,  holding  title  by  as- 
signment from  foreign  executrix  not  established  in  absence  of  proof  of  foreign 
law  or  order  of  court  approving  transfer. 

34  L.  R.  A.  274,  MEMPHIS  NAT.  BANK  v.  NEELY,  97  Tenn.  120,  56  Am.  St 

Rep.  788,  36  S.  W.  716. 
Oblivntion  of  contract  by  party  non  compos  mentis. 

Cited  in  Flach  v.  Gottschalk  Co.  88  Md.  375,  42  L.  R.  A.  748,  71  Am.  St 
Rep.  418,  41  Atl.  908,  enforcing  contract  where  lunatic  has  had  benefit  of  con- 
sideration  and  good- faith  obligor  cannot  be  placed  in  statu  quo. 

Cited  in  footnote  to  American  Trust  &  Bkg.  Co.  v.  Boone,  40  L.  R.  A.  2.t0, 
which  holds  bank  liable  for  paying  check  of  one  judged  insane  in  other  state, 
though  insanity  not  known  to  bank. 
Imputed  notice. 

Cited  in  Curtice  v.  Crawford  County  Bank,  110  Fed.  844,  holding  bank  presi- 
dent's knowledge  in  individual  capacity  of  pledge  of  stock  of  stockholder  not 
imputable  to  bank  so  aa  to  defeat  statutory  loan  subsequently  made  thereon 
without  his  knowledge. 

Contracts  by  married  women. 

Cited  in  footnote  to  Harrisburg  Nat.  Bank  v.  Bradshaw,  34  L.  R.  A.  597, 
which  sustains  renewal  by  married  woman  of  accommodation  indorsement  made 
before  marriage. 

34  L.  R.  A.  279,  STATE  v.  ORR,  68  Conn.  101,  35  Atl.  770. 
police  resnlation*. 

Cited  in  Dupont  v.  District  of  Columbia,  20  App.  D.  C.  487,  upholding  ordi- 
nance forbidding  removal  of  garbage  for  feeding  to  pigs  or  use  as*  fertilizer, 
though  rights  valuable;  California  Reduction  Co.  v.  Sanitary  Reduction  Works, 
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^1  C.  C.  A.  98,  126  Fed.  36,  holding  grant  of  exclusive  franchise  to  remove  gar- 
bage for  period  of  fifty  years  valid  under  police  power. 

Cited  in  footnotes  to  State  ew  rel.  Moriarity  v.  McMahon,  38  L.  R.  A.  675. 
-which  holds  business  of  scavenger  within  control  of  city  having  power  to  make 
ordinances  for  protection  of  health;  State  v.  Hill,  50  L.  R.  A.  4t3,  which  holds 
void,  ordinance  requiring  license  for  scavenger  work  and  empowering  health 
board  to  decide  who  are  competent  bidders;  Her  v.  Ross,  57  L.  R.  A.  895,  which 
<lenies  city's  right  to  grant  monopoly  by  contract  for  removal  of  ashes,  etc.; 
State  ex  rel.  Beek  v.  Wagener,  46  L.  R.  A.  442,  which  sustains  statute  regulat' 
ing  business  of  commission  merchants  handling  agricultural   products. 

Cited  in  notes  (38  L.  R.  A.  314)  on  municipal  power  over  nuisances  affecting 
safety,  health,  and  personal  comfort;  (38  L.  R.  A.  642)  on  municipal  power  over 
nuisances  relating  to  trade  or  business. 

34  L.  R.  A.  283,  HENDRY  v.  BENLISA,  37  Fla.  609,  20  So.  800, 
Delay  as  aifectinflr  rlfrlit  to  specillc  performance. 

Cited  in  footnote  to  Reid  v.  Mix,  55  L.  R.  A.  706,  which  requires  one  seeking 
to  rescind  contract  for  delay  to  show  such  wilful  delay  as  to  evince  other  party's 
intent  to  treat  contract  at  end. 


34  L.  R.  A.  286,  BAGLEY  v.  COLUAIBUS  SOUTHERN  R.  CO.  98  Ga.  626,  58 
Am.  St.  Rep.  335,  25  S.  £.  638. 

Ii*ence«  mm  part  of  realty. 

Cited  in  Bagley  v.  Rose  Hill  Sugar  Co.  Ill  La.  278,  35  So.  539,  holding  that 
plantation  fences  pass  with  title  to  the  land. 

Crops  as  personalty. 

Cited  in  Knight  v.  Houston  &  T.  C.  R.  Co.  93  Tex.  418,  55  S.  W.  558,  holding 
action  for  burning  grass  transitory  and  maintainable  in  another  county  than 
that  in  which  injury  inflicted. 

34  L.  R.  A.  293,  LOUISVILLE,  N.  A.  &  C.  R.  CO.  v.  LYNCH,  147  Ind.  165,  44 

N.  E.  997,  46  N.  E.  471. 
Presnn&ption  of  nevllvence. 

Cited  in  Bishop  v.  Brown,  14  Colo.  App.  548,  61  Pac.  50,  and  Omaha  Pack- 
ing Co.  V.  Murray,  112  111.  App.  239,  holding  negligence  not  presumed  from  mere 
fact  of  boiler  explosion. 

Oeneral  tindinvs  and  special  verdict. 

Cited  in  Himtington  County  v.  Bonebrake,  146  Ind.  317,  45  N.  E.  470,  holding 
general  interrogatory  as  to  negligence  improperly  submitted  to  jury  finding  spe- 
cial verdict;  Boswell  v.  Wakley,  149  Ind.  j69,  48  N.  E.  637,  disregarding  as  con- 
clusion of  law,  jury's  answer  to  interrogatory  as  to  plaintiff's  "negligence;" 
Roller  V.  Kling,  150  Ind.  162,  49  N.  E.  948,  and  Bower  v.  Bower,  146  Ind.  398, 
45  N.  E.  595,  holding  general  instructions  covering  law  of  case  improper  where 
special  verdict  to  be  found  on  all  issues;  Alexandria  v.  Young,  20  Ind.  App.  677, 
51  N.  E.  109,  holding  absence  of  general  finding  of  negligence  does  not  invali- 
date judgment  based  on  special  verdict  in  case  involving  negligence. 
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Boiler  ezplofllons,   veneimlly. 

Cited  in  footnoteg  to  Boston  Woven  Hose  &  Rubber  Co.  v.  Kendall,  51  L.  R.  A. 
781,  which  holds  damages  which  purchaser  of  boiler  is  compelled  to  pay  for 
injuries  to  employee  by  its  explosion,  recoverable  against  maker  as  damajrw 
for  breach  of  warranty;  Vieth  v.  Hope  Salt  &  Coal  Co.  67  L.  R.  A.  410,  which 
denies  liability  ifor  injury  to  neighbor  by  explosion  of  steam  boiler  operated  ob 
own  premises  with  care  and  skill. 

Allegation   of   nevlivenee. 

Cited  in  note  (69  L.  R.  A.  218)  on  sufficiency  of  general  allegations  of  neg- 
ligence. 

34  L.  R.  A.  207,  POTTER  v.  BERRY,  53  N.  J.  Eq.  151,  51  Am.  St  Rep.  626, 
32  Atl.  259. 

34  L.  R.  A.  301,  AMERICAN  ACCI.  CO.  v.  CARSON,  99  Ky.  441,  69  Am.  St 
Rep.  473,  36  S.  W.  169. 


"Aecldentml'>   deatk. 

Cited  in  Railway  Officials  &  E.  Acci.  Asso.  v.  Drummond,  56  Neb.  242,  76  N. 
W.  662,  upholding  recovery  for  injury  inflicted  by  shot  from  robber,  which  jury 
finds  unintentional;  Campbell  v.  Fidelity  &  C.  Co.  109  Ky,  670,  60  S.  W.  492, 
holding  death  of  insured,  killed  while  making  an  assault  on  policeman,  acci- 
dental, within  policy. 

Distinguished  in  Butero  v.  Travelers*  Acci.  Ins.  Co.  96  Wis.  541,  65  Am.  St 
Rep.  61,  71  N.  W.  811,  holding  death  from  wounds  intentionally  inflicted  by  an- 
other not  "accidental,"  though  unanticipated  by  insured;  Carnes  v.  Iowa  State 
Traveling  Men's  Asso.  106  Iowa,  286,  68  Am.  St.  Rep.  306,  76  N.  W.  683,  holding 
burden  on  plaintiff  to  establish  that  death  accidental  where  caused  by  morphine 
intentionally  taken. 

Conditions  in  policy,  m«  ntrntter  of  defense. 

Distinguished  in  JEtaa,  Ins.  Co.  v.  Glasgow  Electric  Light  k  Power  Co.  107 
Ky.  82,  52  S.  W.  976,  holding  that  condition  in  policies  relieving  insurer  from 
liability  for  loss  from  fire  caused  by  electric  current  need  not  be  negatived  by 
insurer  suing  on  policies. 

34  L.  R.  A.  303,  WHITELY  v.  CENTRAL  TRUST  CO.  22  C.  C.  A.  67,  43  U.  S. 
App.  643,  76  Fed.  74. 

Priority  of  railroad   ukortvnve* 

Cited  in  Farmers'  Loan  &  T.  Co.  v.  Northern  P.  R.  Co.  24  C.  C.  A.  512,  48 
U.  S.  App.  324,  79  Fed.  227,  holding  mortgage  takes  precedence  over  subsequent 
judgment,  based  on  negligence  of  company;  Columbus,  S.  &  H.  R.  Co.'s  Appeals, 
109  Fed.  196,  holding  creditors  not  given  lien  superior  to  mortgage  by  assumption 
agreement  providing  for  payment  of  debts  out  of  proceeds  of  bonds  secured  by 
mortgage. 

Cited  in  footnote  to  Illinois  Trust  &  Sav.  Bank  v.  Doud,  62  L.  R.  A.  481,  which 
holds  claim  for  money  loaned  to  pay  interest  on  mortgage  debt  inferior  to  lien 
of  prior  mortgage. 
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34  L.  R.  A.  308,  FULLER  y.  KANE,  110  Mich.  549,  64  Am.  St.  Rep  362,  68  N.  W. 

267. 
Xflfcxatton    of    Jadmn^iits. 

Cited  in  footnote  to  Hamilton  y.  Wilson,  48  L.  R.  A.  238,  which  holds  Yoid, 
statute  for  taxation  of  personal  judgments  with  specified  exceptions. 

34  L.  R.  A.  309,  MYERS  v.  BALTIMORE  COUNTY,  83  Md.  385,  55  Am.  St. 
Rep.  349,  35  Atl.  144. 

Property    siibject    to    taxation. 

Cited  in  Kelley  v.  Rhoads,  9  Wyo.  363,  87  Am.  St.  Rep.  959,  63  Pac.  935,  hold- 
ing herds  of  sheep  feeding  on  public  plains  while  in  transit  to  another  state, 
cubject  to  local  taxation. 

Cited  in  footnotes  to  Kelley  y.  Rhodes,  39  L.  R.  A.  594,  which  holds  right  to 
tax  sheep  drtven  through  state  dependent  on  purpose  to  obtain  grazing  for  them; 
Winkley  v.  Newton,  35  Lb  R.  A.  756,  which  holds  ice  stored  in  ice  houses  taxable 
to  nonresident  owner. 

J9otie^    and    hearlnar. 

Cited  in  Monticello  Distilling  Co.  y.  Baltimore,  90  Md.  428,  45  Atl.  210,  hold- 
ing statute  authorizing  assessment  without  notice  to  owner  or  opportunity  for 
hearing,  unconstitutional;  Western  Ranches  v.  Custer  County,  28  Mont.  281,  72 
Pac  659,  holding  assessors  without  jurisdiction  to  increase  assessment  where 
statutory  notice  to  taxpayer  not  given. 

« 

34  L.  R.  A.  313,  STATE  ea  rel  METCALF  y.  JOHNSON,  18  Mont.  548,  46  Pac* 

533. 
"Validity    of    nomination. 

Followed  on  substantially  same  facts  in  State  ew  reL  McLaughlin  y.  Bailey, 
18  Mont.  555,  46  Pac.  1116. 

Cited  in  State  ex  rel.  Clarke  v.  Moran,  24  Mont.  445,  63  Pac.  390,  holding 
nominations  by  rival  conventions  of  delegates  not  selected  at  regular  party  call, 
invalid;  State  ex  rel.  Scharnikow  v.  Hogan,  24  Mont.  392,  62  Pac.  583,  holding 
nominations  by  state  convention  in  which  delegates  illegally  appointed  at  mass 
meeting  held  without  notice,  immediately  after  adjournment  of  regular  county 
convention,  invalid. 

Cited  in  footnote  to  State  ex  rel.  Russell  v.  Tooker,  34  L.  R.  A.  315,  which 
denies  right  to  recognize  nomination  by  political  club. 

Injonction  to  protect  political  rlarhts* 

Cited  in  State  ex  rel,  Clarke  v.  Moran,  24  Mont.  437,  63  Pac.  390,  restraining 
by  injunction  printing  of  ticket  nominated  by  convention  irregularly  called. 

Povrer  of  ■npren&e  court  as  to  certiorari. 

Distinguished  in  State  ex  rel.  Whiteside  v.  First  Judicial  Dist.  Court,  24  Mont. 
661,  63  Pac.  395,  holding  authority  of  supreme  court  on  certiorari  to  vacate  dis- 
charge of  prisoner  in  habeas  corpus  proceedings  not  granted  by  authorization  to 
issue  certiorari  as  original  writ. 
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34  L.  R.  A.  316,  STATE  ex  rel.  RUSSELL  v.  TOOKER,  18  Mont.  540,  46  Par. 
530. 

ValtdltF    of    nomination. 

Cited  in  State  ew  reh  Scbarnikow  v.  Hogan,  24  Mont.  392,  62  Pac.  583,  holding 
nominations  by  state  convention  in  which  delegates  illegally  appointed  at  mas« 
meeting,  held  without  notice  immediately  after  adjournment  of  regular  county 
convention,  invalid;  State  ex  rel.  Clarke  v.  Moran,  24  Mont.  445,  63  Pac.  390, 
holding  nominations  by  rival  conventions  of  delegates  not  selected  at  regular 
party  call,  invalid;  Whipple  v.  Owen,  24  Colo.  321,  50  Pac.  861,  holding  nomina 
tion  by  convention  of  delegates  attempting  to  assume  by  petition,  name  of  exist- 
ing party,  invalid;  State  ex  rel.  Brooks  v.  Fransham,  19  Mont.  285,  48  Pac.  I. 
holding  erroneous  placing  of  candidate's  name  on  ballot,  where  nominated  only  bj 
petition,  not  available  to  defeat  election  where  objection  not  made  before;  Suu 
ex  reh  Wolfe  v.  Falley,  9  N.  D.  456,  83  N.  W.  860,  upholding  nominee  by  del<^te> 
elected  under  direction  of  county  central  committee  as  against  nominee  of  dele- 
gates elected  in  manner  directed  by  judicial  district  committee. 

Cited  in  footnote  to  State  ex  rel,  Metcalf  v.  Johnson,  34  L.  R.  A.  313,  which 
holds  unavailing,  attempt  of  twenty-one  persons  to  form  new  political  party. 

Injunction   to  protect  political   rights* 

Cited  in  State  ex  rel.  Clarke  v.  Moran,  24  Mont.  437,  63  Pac.  390,  restraining 
by  injunction  printing  of  parties  nominated  by  convention  irregularly  called. 

PoTFcr  of  saprenie  court  as  to  certiorari. 

Cited  in  State  ex  rel.  Whiteside  v.  First  Judicial  Dist.  Court,  24  Mont  561. 
63  Pac.  395,  holding  authority  of  supreme  court  on  certiorari  to  vacate  discharge 
of  prisoner  in  habeas  corpus  proceedings  not  granted  by  authorization  to  issue 
certiorari  as  original  writ. 

Bqnity  practice. 

Cited  in  State  ex  rel.  Metcalf  v.  Johnson,  18  Mont.  553,  34  L.  R.  A.  315,  46 
Pac.  533,  holding  judgment  in  equity  not  controlled  by  prayer  for  relief. 

34  L.  R.  A.  318,  STATE  v.  NELSON,  66  Minn.  166,  61  Am.  St.  Rep.  399,  68  N. 

W.  1066. 
Municipal  police  rearnlations. 

Cited  in  Norfolk  v.  Flynn,  101  Va.  476,  62  L.  R.  A.  773,  footnote  p.  771,  99 
Am.  St.  Rep.  918,  44  S.  £.  717,  sustaining  ordinance  requiring  inspection  of  milk 
sold  within  city  limits  and  providing  for  licensing  of  vendors. 

Cited  in  footnotes  to  State  v.  Zeno,  48  L.  R.  A.  88,  which  sustains  requirement 
of  license  for  barber;  State  v.  Crescent  Creamery  Co.  54  L.  R.  A.  466,  which 
sustains  statute  against  selling  cream  containing  less  than  20  per  cent  of  fat: 
People  V.  Biesecker,  57  L.  R.  A.  178,  which  denies  legislative  power  to  prohibit 
sale  of  certain  preservatives  or  of  dairy  products  containing  same:  State  v.  Lav 
ton,  62  L.  R.  A.  164,  which  sustains  statutory  prohibition  against  manufacture 
or  sale  of  baking  powder  containing  alum;  St.  Louis  v.'  Fischer,  64  L.  R.  A. 
679,  which  sustains  ordinance  prohibiting  maintenance  of  dairy  within  city 
limits. 

Cited  in  note  (48  L.  R.  A.  261)  on  legal  restrictions  on  department  stores. 

Distinguished  in  St.  Paul  v.  Peck,  78  Minn.  498,  81  N.  W.  389,  denying  >•« 
lidity  of  ordinance  requiring  local  dairyman  to  pay  fee  for  inspection  of  cattle; 
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state  V.  Elofson,  86  Minn.  105,  90  N.  W.  309,  holding  ordinance  requiring  in- 
spection of  cattle  kept  outside  municipal  limits,  "without  expense  to  city,"  in- 
valid. 

34  L.  R.  A.  321,  HASTINGS  v.  FOXWORTHY,  46  Neb.  676,  63  N.  W.  955. 
Statement  of  nnliqitldJited  clmlm  aflratnat  mnnlcliMtllty. 

Limited  in  Dovey  v.  Plattsmouth,  52  Neb.  645,  73  N.  W.  11,  holding  filing  of 
detailed  statement  not  condition  precedent,  except  in  action  based  on  negligence. 

Decision  on  former  hearinir  A*  res  Jadicata. 

Cited  in  Fuller  v.  Cunningham,  48  Neb.  859,  67  N.  W.  879,  refusing  to  con- 
sider correctness  of  instruction  given  by  trial  court  on  second  trial  in  accordance 
with  judgment  on  first  appeal;  State  ex  rel.  Seth  Thomas  Clock  Co.  v.  Cass 
County,  60  Neb.  573,  83  N.  W.  733,  holding  construction  of  contract  on  first  ap- 
peal governs  second  appeal  in  absence  of  manifest  error;  Smith  v.  Neufeld,  61 
N'eb.  701,  85  N.  W.  898,  holding  evidence  of  fraud  in  sale  of  exempt  property 
properly  excluded  where  held  immaterial  on  former  appeal;  First  Nat.  Bank  v. 
Farmers*  k  M.  Bank,  2  Herdman  (Neb.)  115,  95  N.  W.  1062,  holding  that  doc- 
trine of  "law  of  the  case"  should  be  restricted  to  such  questions  as  have  been 
presented  and  decided  at  a  former  hearing  of  the  same  cause. 

Cited  in  footnote  to  Illinois  C.  R.  Co.  v.  Benz,  58  L.  R.  A.  690,  which  holds  rul- 
ing on  reversal  of  judgment  and  remanding  of  action  which  had  been  removed  to 
Federal  court  not  law  of  case  if  action  dismissed  and  new  one  begun  in  other 
oounty. 

Annotation  in  34  L.  R.  A.  321,  referred  to  with  approval  in  Jones  v.  Charleston 
&  W.  C.  R,  Co.  65  S.  C.  420,  43  S.  E.  884,  holding  principles  of  law  decided  on  first 
appeal,  res  judicata  on  later  appeal ;  Bridges  v.  McAlister,  106  Ky.  802,  45  L.  R. 
A.  804,  90  Am.  St.  Rep.  267,  51  S.  W.  603,  holding  dicta  of  court  on  point  not  in 
issue  on  former  trial  not  conclusive  on  subsequent  trial  of  issue  raised  by 
amended  pleadings. 

XBffect  of  general  demurrer. 

Cited  in  Barr  v.  Little,  64  Neb.  566,  74  N.  W.  850,  overthrowing  complaint  on 
d.enmrrer  to  answer.. 

34  L.  R.  A.  350,  EVERETT  v.  LOS  ANGELES  CONSOL.  ELECTRIC  R.  CO.  115 
Cal.  105,  46  Pac.  889,  43  Pac.  207. 

lifabliity  for  Injnrr  to  person  on  street  rallTraF  track. 

Cited  in  Cawley  v.  La  Crosse  City  R.  Co.  101  Wis.  151,  77  ^.  W.  179,  holding 
railway  not  liable  for  injury  to  driver  of  wagon  turning  onto  railway  tracks  with- 
out looking  or  listening  or  heeding  warning  signals  given;  Morrissey  v.  Bridge- 
port Traction  Co.  68  Conn.  218,  35  Atl.  1126,  holding  railway  not  liable  for  injury 
to  wagon  by  car,  approach  of  which  apprehended  but  not  avoided  as  it  might  rea- 
sonably have  been;  Wahlgren  v.  Market  Street  R.  Co.  132  Cal.  664,  62  Pac.  308, 
holding  question  of  contributory  negligence  for  jury  where  pedestrian  injured  at 
night  by  car  switching  backward  across  sidewalk  into  barn,  without  light  or  sig- 
nals; Ames  V.  Waterloo  &  C.  F.  Rapid  Transit  Co.  120  Iowa,  643,  95  N.  W.  161, 
denying  right  of  recovery  for  death  of  person  stepping  directly  upon  street  car 
track  from  behind  covered  wagon,  without  looking  for  car;  Harrington  v.  Los  An- 
geles R.  Co.  140  Cal.  523,  63  L.  R.  A.  242,  98  Am.  St.  Rep.  86,  74  Pac.  15,  holding 
L.  R.  A.  Au.— Vol.  IV.— 22. 
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rail  Wily  liable  for  death  due  to  reckless  collision  of  car  with  bicycle  rider  racing  in 
violation  of  ordinance. 

Distinguished  in  Abrahams  v.  Los  Angeles  Traction  Co.  124  Cal.  413,  57  Pat 
216,  holding  railway  liable  for  injury  due  to  reckless  collision  of  car  with  sprink- 
ling cart,  rightfully  cm  car  tracks;  Clark  v.  Bennett,  123  Cal.  280,  55  Pac.  908. 
holding  party  driving  wagon  across  tracks  in  front  of  approaching  car  not  negli- 
gent where  car  not  seen  until  wagon  almost  on  tracks,  and  car  still  sufficiently 
distant  to  have  been  stopped;  Schneider  v.  Market  Street  R,  Co.  134  Cal.  491.  66 
Pac.  734,  upholding  verdict  for  pedestrian  struck  at  public  crossing  by  electric 
car  approaching  at  excessive  speed  without  signal. 
Proximate    cause. 

Cited  in  footnote  to  Eider  v.  Syracuse  Bapid  Transit  R.  Co.  58  L.  R.  A.  12.>. 
which  holds  proximate  cause  that  which,  in  natural  sequence,  unbroken  by  new 
cause,  produced  event. 
Neflrllffence  in  rtdlnir  bicycle. 

Cited  in  footnote  to  Moore  v.  District  of  Columbia,  41  L.  R.  A.  208,  which  holds 
reasonableness  of  ordinance  prohibiting  riding  bicycle  with  handle  bars  more  than 
4  inches  below  saddle  a  question  of  fact. 

Cited  in  note  (47  L.  R.  A.  303)  on  bicycle  law. 

34  L.  R.  A.  360,  VAN  EPPS  v.  REDFIELD,  68  Conn.  39,  35  Atl.  809. 
Preanmptlon  oa  deniarrer. 

Cited  in  Francis  v.  Earle,  77  Fed.  713,  holding  agreement  alleged  in  defense  of 
action  on  note  not  presumed  oral  on  demurrer. 
Speclflc  perfonnaace  of  avreemeat. 

Second  appeal  in  Van  Epps  v.  Rediield,  69  Conn.  114,  36  Atl.  1011.  holding  fact 
of  occupancy  of  premises  without  payment  of  rent  insufficient  evidence  of  oral 
agreement  to  justify  decree  of  specific  performance;  Clowes  v.  Miller,  74  Conn.  296. 
50  Atl.  728,  holding  that  specific  performance  of  contract  will  not  be  decreed  where 
it  would  defeat  primary  object  of  the  agreement, 

34  L.  R.  A.  363,  SANDAGE  v.  STUDEBAKER  BROS.  MFG.  00.  142  Ind.  148,  51 

Am.  St.  Rep.  166,  41  N.  E.  380. 
Actions  relating  to   patent  rlarhta. 

Cited  in  Eclipse  Wind  Engine  Co.  v.  Zimmerman  Mfg.  Co.  16  Ind.  App.  500. 
44  N.  £.  1115,  enforcing  notes  given  for  right  to  use  patented  appliance,  though 
not  marked  "given  for  patent  right;"  Mason  v.  McLeod,  57  Kan.  109.  41  L.  R.  A. 
550,  57  Am.  St.  Rep.  327,  45  Pac.  76,  holding  vendee  entitled  to  recover  considera- 
tion paid  to  vendor  of  patent  right  who  fails  to  conform  to  statutory  requirements 
of  sale. 
Contracts  in  -violation  of  atatntea. 

Cited  in  Pittsburgh,  C.  C.  &  St.  L.  R.  Co.  v.  Montgomery,  152  Ind.  21,  71  Am. 
St.  Rep.  301,  49  N.  E.  582,  holding  acceptance  of  benefits  under  contract  stipulat- 
ing release  thereby  of  all  claims  for  damages,  not  a  compromise,  but  a  relea^ 
made  void  by  employers  liability  act. 
Injaactioa  aarainat  foreiflrn  action. 

Cited  in  footnote  to  Miller  v.  Gittings,  37  L.  R.  A.  654,  which  enjoins  oppressive 
ftction  in  another  state,  brought  to  evade  local  laws. 
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DiMtrlbiitloii    of   insolvent's   estnte. 

Cited  in  Combs  v.  Union  Trust  Co.  146  Ind.  691,  46  X.  E.  16,  holding  foreign 
creditor  attaching  insolvent  debtor's  property  in  his  jurisdiction  accountable  for 
proceeds  before  sharing  pro  rata  in  general  asnignroent. 

34  L.  R.  A.  368,  BRIDAL  VEIL  LUMBERING  CO.  v.  JOHNSON,  30  Or.  205,  60 

Am.  St.  Rep.  818,  46  Pac.  790. 
'*Pnblfc  n>e"  ^vlthln  eminent  domain  latv. 

Cited  in  Fanning  v.  Gilliland,  37  Or.  374,  82  Am.  St.  Rep.  758,  61  Pac.  636, 
liolding  condemnation  of  land  for  public  road,  public  use  though  only  single  family 
thereby  benefited;  Lake  Koen  Nav.  Reservoir  &  Irrig.  Co.  v.  Klein,  63  Kan.  497,  65 
Pac.  684,  upholding  exercise  of  eminent  domain  by  private  corporation  organ izetl 
for  distribution  of  waters  for  irrigation;  Chicago  &  N.  W.  R.  Co.  v.  Morehouse, 
112  Wis.  13,  56  L.  R.  A.  246,  footnote  p.  240,  88  Am.  St.  Rep.  918,  87  N.  W.  849, 
upholding  condemnation  of  property  for  open  track,  though  but  single  industry 
thereby  benefited;  timer  v.  Lime  Rock  R.  Co.  98  Me.  590,  66  L.  R.  A.  393,  67  Atl. 
1001,  upholding  right  of  railroad  company  to  condemn  land  for  branch  track  to 
quarry. 

Cited  in  footnotes  to  Kansas  &  T.  Coal  R.  Co.  v.  Northwestern  Coal  &  Min.  Co. 
.51  L.  R.  A.  936,  which  holds  railroad  company  entitled  to  exercise  of  eminent  do- 
main, though  railroad  short  and  built  chiefly  to  transport  coal  of  particular  com- 
pany; Healy  Lumber  Co.  v.  Morris,  63  L.  R.  A.  821,  which  denies  power  to  acquire 
rasenient  over  land  for  transportation  to  market  of  logs  of  private  owner. 

Distinguished  in  Apex  Transp.  Co.  v.  Garbade,  32  Or.  587,  62  L.  R.  A.  517,  52 
Pac.  573,  holding  skidway  for  logs,  beginning  and  terminating  in  land  of  private 
rorporation  and  not  connecting  with  public  road,  not  subject  to  exercise  of  eminent 
domain. 

34  L.  R,  A.  369,  STATE  ew  rel.  ST.  LOL^S  UNDERGROUND  SERVICE  CO.  v. 

MURPHY,  134  Mo.  548,  66  Am.  St.  Rep.  515,  31  S.  W.  784,  34  S.  W.  51,  35  S. 

W.  1132. 
Mnniclpal  po^vera  and  liabilities  as  to  streets  and  trater. 

Cited  in  Pikes  Peak  Power  Co.  v.  Colorado  Springs,  44  C.  C.  A.  340,  106  Fed.  8, 
upholding  ordinance  granting  right  to  use  city  water  for  electric  light  plant  in 
consideration  of  furnishing  certain  lights  free  of  charge,  and  conferring  other  ben- 
efits upon  city;  McWethy  v.  Aurora  Electric  Light  &  P.  Co.  202  111.  226,  67  N.  E. 
9,  upholding  right  of  municipal  corporation  owning  fee  of  street  to  authorize  erec- 
tion of  electric  light  poles  therein ;  Pettit  v.  Grand  Junction,  1 19  Iowa,  358,  93  N. 
\V.  381,  holding  abutting  owner  entitled  to  abatement  of  nuisance  caused  by  erec- 
tion of  public  buildings  in  dedicated  street. 

Cited  in  footnotes  to  Prince  v.  Crocker,  32  L.  R.  A.  610,  which  holds  right  to 
pnter  on'  public  garden  in  Boston  to  make  suitable  connection  between  surface 
tracks  and  subway  implied  from  rights  giten  by  Ktatute;  State  ex  rel.  National 
Subway  Co.  v.  St.  Louis*,  42  L.  R.  A.  113,  which  sustains  right  of  subway  company 
under  ordinance  consenting  to  underground  conduit. 

Cited  in  notes  (38  L.  R.  A.  311)  on  municipal  "power  over  nuisances  affecting 
safety,  health,  and  personal  comfort;  (39  L.  R.  A.  621)  on  municipal  control  over 
public  nuisances  on  public  streetj  and  highways,  created  by  street  railroads  and 
other  electric  companies. 
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Overruled  in  State  ex  rel  National  Subway  Co.  v.  St.  Louis,  145  Mo.  565,  42  L 
R  A.  118,  46  S.  \V.  981,  upholding  power  of  municipality  to  compel  telegraph 
company,  constructing  underground  conduit  under  valid  ordinance,  to  permit  otber 
telegraph  company  to  use  same. 
Ultra  viren  act. 

Cited  in  State  ex  rel.  Kansas  City  v.  East  Fifth  Street  R.  Co.  140  Mo.  558,  JS 
L.  R.  A.  223,  62  Am.  St.  Rep.  742,  41  S.  W.  955,  holding  forfeiture  of  franchise  not 
prevented  by  ultra  vires  ordinance  declaring  nonuser  should  not  work  forfeitur**: 
Unionville  v.  Martin,  95  Mo.  App.  38,  68  S.  W.  605,  upholding  action  by  mnnici 
pality  to  recover  money  paid  under  ultra  vires  contract  for  digging  well  unauthor- 
ized by  ordinance. 

Ditinguished  in  Chenoweth  v.  Pacific  Exp.  Co.  93  Mo.  App.  195,  holding  annQitr 
contract  by  railroad  superintendent  with  injured  express  messenger  enforceable, 
though  ultra  vires,  provided  contract  not  forbidden  by  law. 
-^  Batoppel. 

Cited  in  Wheeler  v.  Poplar  Bluff,  149  Mo.  46,  49  S.  W.  1088,  holding  city  not 
estopped  to  deny  liability  on  contract  to  grade  streets,  made  without  authonzin? 
ordinance,  though  contract  fulfilled;  Noel  v.  San  Antonio,  11  Tex.  Civ.  App.  5S6. 

33  S.  W.  263,  holding  city  not  estopped  to  deny  liability  on  notes  issued  pursuint 
to  unconstitutional  contract,  though  latter  performed  and  benefits  received;  Macon 
Consol.  Street  R.  Co.  v.  Macon,  112  Ga.  787,  38  S.  £.  60,  holding  ultra  viret  agrw- 
ment  of  mayor  and  council  not  to  compel  change  of  tracks  cannot  be  used  as  es- 
toppel to  prevent  enforcement  of  subsequent  ordinance  requiring  such  change: 
Simpson  v.  Stoddard  County,  173  Mo.  491,  73  S.  W.  700  (dissenting  opinion),  m- 
jority  holding  county  estopped  from  questioning  sale  of  swamp  lands  after  acqui- 
escing therein  for  thirty  years;  Stealey  v.  Kansas  City,  179  Mo.  407,  78  S.  W.  599, 
holding  city  not  estopped  by  ultra  vires  ordinance  from  denying  that  defective  aAt- 
walk  was  within  limits  of  city. 

lilabflttiea  of  quasi  public  corporations. 

Distinguished  in  Rockingham  County  Light  &  Power  Co.  ▼.  Hobbs,  72  N.  H.  53S. 
66  L.  R.  A.  586,  58  Atl.  46,  holding  electric  company  with  power  to  exercise  right 
of  eminent  domain  bound  to  supply  electricity  at  reasonable  rates  to  public. 

34  L.  R.  A.  378,  CLARK  v.  STANWOOD,  166  Mass.  379,  44  N.  E.  637. 
lilabtltty  of  partner's  property  for  Arm  debts* 

Cited  in  Priesing  v.  Crampton,  181  Mass.  493,  63  N.  £.  936,  holding  retiring 
partner  liable  to  firm  creditor,  though  debt  proved  against  insolvent  estate  of  coo- 
tinning  partner  assuming  firm  debts;  Very  v.  Clarke,  177  Mass.  53,  83  Am.  St 
Rep.  260,  58  N.  £.  151,  holding  that  partnership  debt  cannot  be  set  off  against 
individual  claim  of  member  againnt  third  person;  Re  Beck,  110  Fed.  140,  holdini,' 
that  trustee  should  be  appointed  by  individual  and  not  firm  creditors  on  bank- 
ruptcy of  individual  partner. 

Cited  in  footnote  to  McCord-Brady  Co.  v.  Mills,  46  L.  R.  A.  -737,  which  holds 
individual  property  not  necessarily  included  in  assignment  for  creditors  by  part- 
ners. 

■ 

34  L.  R.  A.  384,  Re  HULETT.  66  Minn.  327,  61  Am.  St.  Rep.  419,  69  N.  W.  31. 
Revocation  of  will  by  marriage. 

Cited  in  Kelly  v.  Stevenson,  85  Minn.  249,  56  L.  R.  A.  756,  footnote  p.  754,  89 
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Am.  St.  Rep.  545,  88  N.  W.  739,  holding  ^rife's  antenuptial  will  not  revoked  by 
marriage. 

Cited  in  footnotes  to  Ingersoll  v.  Hopkins,  40  L.  R.  A.  101,  which  holds  will 
giving  testator's  property  to  woman  made  executor,  revoked  by  testator's  subse- 
quent marriage  to  her;  Glascott  v.  Bragg,  56  L.  R.  A.  258,  which  holds  will  in 
favor  of  third  person  revoked  by  marriage  and  adoption  of  child ;  Hudnall  v.  Ham, 
48  L.  R.  A.  557,  which  holds  widow  precluded  by  antenuptial  contract  agreeing  to 
release  all  interest  in  his  estate,  from  contesting  husband's  will,  on  ground  that 
it  was  revoked  by  marriage. 

Validity  of  «ecret  niarrlaare. 

Cited  in  Hilton  v.  Roylance,  25  Utah,  139,  58  L.  R.  A.  728,  95  Am.  St.  Rep.  821, 
69  Pac.  660,  holding  party  "sealed"  to  another  under  law  of  Mormon  church  en- 
titled to  inherit  as  widow. 

Cited  in  note  (41  L.  R.  A.  449)  on  entries  in  family  Bible  or  other  religious 
book  as  evidence. 

Distinguished  in  Heminway  v.  Miller,  87  Minn.  128,  91  N.  W.  428,  holding  no 
presumption  of  marriage  arises  from  secret  cohabitation  and  concealed  relation- 
ship. 

ikdmlsslbllltF  of  party's  teatlmony  as  to  conversation  wltli  deceased. 

Distinguished  in  Lowe  v.  Lowe,  83  Minn.  209,  86  N.  W.  11,  excluding  oral  tes- 
timony of  conversation  between  appellant  and  deceased  relating  to  contents  of  let- 
ter tending  to  show  contract  alleged,  where  deceased  not  shown  to  have  read  letter. 

34  L.  R.  A.  389,  KRAMER  v.  OLD,  119  N.  C.  1,  56  Am.  St.  Rep.  650,  25  S.  E.  813. 
Cyontracts  In  restraint  of  trade* 

Cited  in  Harrison  v.  Glucose  Sugar  Ref.,Co.  58  L.  R.  A.  919,  53  C.  0.  A.  489,  116 
Fed.  309,  enjoining  employee  from  violating  agreement  not  to  become  interested  in 
rival  concern  within  radius  of  1500  miles  of  specified  city,  during  term  of  his 
employment;  Shute  v.  Heath,  131  N.  C.  282,  42  S.  E.  704,  holding  contract  of  one 
selling  buRiness,  not  to  engage  in  same  business  in  any  territory  in  which  he  had 
secured  patronage,  void;  Teague  v.  Schaub,  133  N.  C.  465,  45  S.  E.  762  (dissenting 
opinion),  majority  holding  contract  of  physician  with  another  to  locate  elsewhere 
at  specified  time,  if  "the  field  is  not  larger,"  void;  Disosway  v.  Edwards,  134  N.  C. 
257,  46  S.  £.  501,  holding  contract  not  to  engage  in  liquor  business  in  specified  city 
for  twenty  years,  valid;  Robinson  v.  Suburban  Brick  Co.  62  C.  C.  A.  487,  127  Fed. 
807,  upholding  contract  not  to  engage  in  specified  business  within  radius  of  50 
miles  from  specified  place,  for  ten  years. 

Cited  in  footnotes  to  Clark  v.  Needham,  51  L.  R.  A.  785,  which  holds  void,  lease 
of  manufacturing  machinery  with  agreement  against  lessor  engaging  in  business 
for  five  years;  Bancroft  v.  Union  Embossing  Co.  64  L.  R.  A.  298,  which  sustains 
contract  by  one  selling  right  to  manufacture  and  sell  machine  invented  by  him,  to 
make,  or  transfer  to  others  right  to  make,  such  machines. 

-*—  Duration. 

Cited  in  Hauser  v.  Harding,  126  N.  C.  299,  35  S.  E.  586,  holding  physician's 
valid  contract  to  refrain  from  practice  enforceable  during  entire  lifetime  in  absence 
of  limitation. 
*—  Breacli. 

Cited  in  Jefferson  v.  Markert,  112  Ga.  505,  37  S.  E.  758,  holding  contract  Vto- 
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lated  by  taking  exclusive  management  of  competitive  busines3  organized  under 
sham  arrangement;  Love  v.  Stidham,  18  App.  D.  C.  315,  53  L.  R.  A.  401,  holding 
Dales  by  single  member  of  partnership  in  violation  of  restrictive  agreement  by  firm 
renders  all  liable  for  breach. 


34  L.  R.  A.  392,  STATE  v.  YANDLE,  119  N.  C.  874,  25  S.  E.  796. 

Rlarht  to  compel  prlsonem  to  labor. 

Cited  in  State  v.  Kelson,  119  N.  C.  801,  25  S.  £.  863,  holding  sentence  to  twelve 
months*  hard  labor  excessive,  where  prisoner  in  default  for  only  $60  fine  and  al- 
lowance in  bastardy  proceeding;  Herring  v.  Dixon,  122  X.  C.  425,  29  S.  £.  3dS. 
holding  statute  authorizing  county  commissioners  to  employ  convicts  on  road^, 
constitutional;  State  v.  White,  125  N.  C.  683,  34  S.  £.  532  (dissenting  opinion), 
majority  holding  bastardy  prisoner  relieved  from  fine  and  allowance  by  taking 
insolvent  debtor's  oath. 

34  L.  R.  A.  393,  ILLINOIS  C.  R.  CO.  v.  IHLENBERG,  21  0.  C.  A.  546,  43  U.  S. 
App.  726,  75  Fed.  Rep.  873. 

Self-execntinff   l«'«r«. 

Cited  in  Adams  v.  Kuykendall,  83  Miss.  589,  35  So.  830,  holding  constitutional 
provision  that  property  shall  be  assessed  for  taxes  un4er  general  laws  and  by  uni- 
form rules,  self -executing. 

Cited  in  footnote  to  State  v.  Kyle,  56  L.  R.  A.  115,  which  holds  seIf-operatin<!. 
constitutional  amendment  for  criminal  prosecution  by  indictment  .or  information 
only. 

Distinguished  in  State  v.  Bradford,  12  S.  D.  215,  80  X.  W.  143,  holding  appro 
priate  legislation  necessary  to  render  effectual,  constitutional  amendment  provid- 
ing for  state  control  of  liquor  traffic. 

Conflict  of  laws  aw  to  liability  for  aearllffence. 

Cited  in  Cincinnati,  H.  ft  D.  R.  Co.  v.  Thiebaud,  52  C.  C.  A.  542,  114  Fed.  922. 
holding  liability  for  injury  through  negligence  of  fellow  servant  governed  by  law 
of  place  where  accident  happened ;  Dormidy  v.  Sharon  Boiler  Works,  127  Fed.  48J, 
34  Pittsb.  L.  J.  N.  S.  237,  holding  that  Federal  court  will  adopt  construction  of 
fellow  servant  statute  by  courts  of  state  where  injury  occurs. 

Cited  in  footnotes  to  Chicago  ft  E.  I.  R.  Co.  v.  Rouse.  44  L.  R.  A.  410,  whifh 
holds  master's  liability  for  fellow  servant's  act  governed  by  law  of  place  where 
cause  of  action  arises;  Kansas  City,  Ft.  S.  ft  M.  R.  Co.  v.  Becker,  46  L.  R.  A.  814, 
which  holds  servant's  assumption  of  risks  from  fellow  servant's  negligence  gov- 
erned by  laws  of  state  where  injury  occurs;  Jones  v.  Chicago,  St.  P.  M.  ft  0.  R. 
Co.  49  L.  R.  A.  640,  which  liolds  statute  of  state  where  railroad  employee  injured. 
as  to  presumptive  evidence  of  employer's  knowledge  of  defect  in  appliance,  does  not 
govern  in  action  in  other  state ;  Baltimore  ft  O.  S.  \V.  R.  Co.  v.  Read,  56  L.  R.  A. 
408,  which  denies  right  to  recover  in  another  state  for  injury  from  fellow  servant's 
negligence  in  state  where  no  remedy  given. 

Cited  in  note  (56  L.  R.  A.  221)  on  conflict  of  laws  as  to  action  for  death  or  bod 
ily  injuries. 
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34  L.  R.  A.  398,  Re  MILLER,  110  Mich.  676,  64  Am.  St.  Rep.  376,  68  N.  W.  00. 
fiSx   poat   facto  leirtelation. 

Cited  in  Judd  ▼.  Judd,  125  Mich.  234,  84  K.  W.  134,  enforcing  payment  of  ali- 
mony by  punishment  for  contenip.t  under  statute  passed  after  decree  awarding 
alimony. 

Cited  in  footnotes  to  State  v.  Kyle,  66  L.  R.  A.  115,  which  sustains  statute  au- 
thorizing prosecution  by  information  of  crimes  already  committed;  State  v.  Mar- 
tin, 43  L.  R.  A.  94,  which  holds  that  imprisonment  for  felony,  terminated  by  un 
conditional  pardon,  is  not  to  be  counted  as  former  imprisonment  in  determining 
^whether  accused  an  habitual  criminal. 

"Viriiat  eonatitntes  Jeopardy. 

Cited  in  footnote  to  Re  Ascher,  57  L.  R.  A.  806,  which  holds  accused  not  put  in 
jeopardy  by  discharge  of  jury  after  trial  commenced,  because  jurors  prejudiced  in 
his  favor. 

34  L.  R.  A.  408,  RATHBONE  v.  WIRTH,  160  N.  Y.  459,  46  N.  E.  15. 
Xjocal  self  iroTeminieat. 

Cited  in  Re  Brenner,  170  N.  Y.  190,  63  N.  E.  133,  Affirming  35  Misc.  308,  71  N. 
Y.  Supp.  44,  holding  statute  authorizing  appointment  of  county  commiHAioner  of 
jurors  by  judges  of  supreme  court,  void;  People  ew  rel.  Balcom  v.  Mosher,  163  N. 
Y.  41,  79  Am.  St.  Rep.  552,.  57  N.  E.  88,  Affirming  45  App.  Div.  73,  61  N.  Y.  Supp. 
452,  holding  statute  requiring  appointment  of  party  standing  highest  in  civil  serv- 
ice list,  void ;  O'Connor  v.  Fond  du  Lac,  109  Wis.  265,  53  L.  R.  A.  836,  85  N.  W. 
327;  People  ew  rel.  Lovett  v.  Randall,  151  N.  Y.  500,  45  N.  E.  841;  People  ex  rel. 
Eldred  v.  Palmer,  21  App.  Div.  106,  47  N.  Y.  Supp.  403,--holding  extension  of 
term  of  elective  office  by  statute  void  as  to  existing  incumbent;  Lexington  v. 
Thompson,  113  Ky.  551,  57  L.  R.  A.  778,  68  S.  W.  477,  denying  validity  of  stat- 
ute Axing  salary  of  municipal  firemen;  State  ex  rel.  Geake  v.  Fox,  158  Ind.  132, 
56  L.  R.  A.  896,  63  N.  E.  19,  holding  statute  creating  municipal  board  of  safety, 
void;  State  ew  rel.  Atty.  Oen.  v.  Moores,  55  Neb.  492,  41  L.  R.  A.  628,  footnote  p. 
<)24,  76  N.  W.  175,  holding  statute  authorizing  governor  to  appoint  municipal  fire 
and  police  commissioners,  void;  People  v.  Dooley,  69  App.  Div.  533,  75  N.  Y. 
Supp.  350,  concurring  opinion  as  to  proposition  that  statute  providing  for  election 
of  city  magistrates  in  one  borough,  and  appointment  in  another,  is  void;  Re  Haase, 
41  Mwc.  118,  83  N.  Y.  Supp.  932,  holding  act  enlarging  term  of  city  chamberlain 
and  depriving  common  council  of  right  to  file  vacancy,  unconstitutional ;  Corscad- 
den  V.  Haswell,  41  Misc.  63,  82  X.  Y.  Supp.  347,  holding  act  relating  to  Albany 
penitentiary  to  be  local  bill,  embracing  more  than  one  subject. 

Cited  in  footnote  to  State  ex  rel.  McCausland  v.  Freeman,  47  L.  R.  A.  67, 
which  sustains  statute  arbitrarily  establishing  high  school  and  requiring  its 
maintenance  by  people  of  county. 

Cited  in  notes  (48  L.  R.  A.  481,  483)  on  power  of  legislature  to  impose  bur- 
dens on  municipalities  and  to  control  their  local  administration  and  property; 
(50  L.  R.  A.  333)  on  local  self-government  in  Rhode  Island. 

Distinguished  in  Newport  v.  Horton,  22  R.  I.  207,  50  L.  R.  A.  338,  47  Atl.  312, 
upholding  appointment  of  chief  of  police  by  board  of  municipal  police  commis- 
sioners, established  by  statute;  Pearce  v.  Stephens,  18  App.  Div.  105,  79  N.  Y. 
S.  R.  425,  45  N.  Y.  Supp.  422,  upholding  statute  requiring  that  police  commis- 
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Kionerg  shall  not  be  of  same  political  party;  People  ex  ret.  Devery  ▼.  Coler,  173 
X.  Y.  114,  65  N.  £.  956,  upholding  statute  abolishing  manicipal  board  of  police 
commissioners  and  chief  of  police;  People  ex  reL  Metropolitan  Street  R.  Co.  v. 
State  Tax  Comrs.  174  X.  Y.  446,  63  L.  R.  A.  894,  67  X.  E.  69,  Reversing  79  App. 
Div.  188,  80  X.  Y.  Supp.  85;  upholding  special  franchise  tax,  although  tangible 
property  connected  therewith  is  thereby  transferred  from  municipal  to  state  board 
of  assessors. 

Disapproved  in  Americus  v.  Perry,  114  Ga.  879.  57  L.  R.  A.  234,  40  S.  £.  1004, 
upholding  authority  of  municipal  police  board  created  by  statute  in  derogation  of 
charter  rights. 
Actions    by    and    asninat    tnzpnyeiw. 

Cited  in  Chittenden  v.  Wurster,  152  X.  Y.  383,  37  L.  R.  A.  821,  46  X.  E.  857, 
Reversing  14  App.  Div.  487,  43  X.  Y.  Supp.  1035  (dissenting  opinion),  majority 
holding  that  taxpayer  cannot  maintain  action  to  restrain  payment  of  salaries 
to  officers  alleged  to  have  been  appointed  in  violation  of  Constitution. 

Distinguished  in  Rogers  v.  O'Brien,  153  X.  Y.  362,  47  X.  £.  456,  refusing  to 
enjoin  eviction  of  taxpayer  from  municipal  property  by  dock  department  merely 
because  in  excess  of  department's  authority. 

Implied  prolilbltlona  In  atntnte. 

Cited  in  Adirondack  R.  Co.  v.  Indian  River  Co.  27  App.  Div.  334,  50  X.  Y. 
Supp.  245,  enjoining  conveyance  of  forest  land  to  preserve  board  subject  to  rail- 
way eaaement,  where  board  empowered  to  take  subject  to  ten-year  leases  only; 
Chittenden  v.  Wurster,  152  X.  Y.  387,  37  L.  R.  A.  823,  46  X.  E.  857  (dissenting 
opinion),  majority  upholding  appointments  without  examination  to  competitive 
position,  where  no  method  of  examination  provided  by  legislature;  People  ex  rel. 
Burby  v.  Howland,  155  X.  Y.  277,  41  L.  R.  A.  840,  49  X.  E.  775,  Affirming  17  App. 
Div.  169,  45  X.  Y.  Supp.  347,  holding  statute  nullifying  constitutional  office  of 
justice  of  peace  as  criminal  court,  by  depriving  it  of  compensation,  void. 

Representative  ckaracter  of  elective   olBce. 

Cited  in  People  v.  Dooley,  171  X.  Y.  88,  63  X.  E.  815    (concurring  opinion), 
to  proposition  that  statute  authorizing  election  of  city  magistrates  by  congres- 
sional districts  is  void. 
EllflTlbllltF  to  oAce. 

Cited  in  People  ex  rel.  Price  v.  Woodbury,  38  Misc.  196,  77  X.  Y.  Supp.  241, 
holding  charter  provision  for  noneligibillty  of  pensioners  to  municipal  offices  un- 
constitutional. 

Cited  in  footnote  to  State  ex  rel.  Goodell  v.  McGeary,  44  L.  R.  A.  446,  which 
holds  building  and  furnishing  new  house  with  intention  of  living  in  same  does 
not  make  owner  elector  of  ward,  so  as  to  be  eligible  to  office  of  alderman. 

Jurisdiction   to   try   title   to  olllcc. 

Distinguished  in  People  ex  rel.  (Dorscadden  v.  Howe,  177  X.  Y.  508,  66  L.  R. 
A.  664,  69  X.  E.  1114,  holding  that  determination  of  title  to  office  belongs  ex- 
clusively to  courts  of  law. 

34  L.  R.  A.  431,  WESTERX  U.  TELEG.  CO.  v.  ROBIXSOX,  97  Tenn.  638,  87 

S.  W.  545. 
Damasea  for  mental  ansnlsli. 

Cited  in  Western  U.  Teleg.  Co.  v.  Frith,  105  Tenn.  172,  58  S.  W.  118.  holdin«r 
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telegraph  company  liable  for  mental  anguish  of  father,  due  to  failure  to  deliver 
message  announcing  son's  death;  Western  U.  Teleg.  Co.  v.  Ferguson,  157  Ind. 
79,  54  L.  R.  A.  851,  footnote  p.  846,  60  N.  £.  1080  (dissenting  opinion),  majority 
holding  damages  for  mental  anguish  alone  not  maintainable  by  sendee  for  failure 
to  deliver  message  informing  of  grandmother's  death  and  funeral. 

Cited  in  footnotes  to  Western  U.  Teleg.  Co.  v.  Crocker,  59  L.  R.  A.  398,  which 
sustains  recovery  for  mental  anguisli  for  failure  to  promptly  deliver  telegram  an- 
nouncing serious  illness  of  grandchild;  Simmons  v.  Western  U.  Teleg.  Co.  57 
Li.  R.  a.  607,  which  sustains  statute  rendering  telegraph  companies  liable  for 
delay  in  delivering  messages;  Cowan  v.  Western  U.  Teleg.  Co.  64  L.  R.  A.  540, 
which  holds  that  mental  anguish  will  sustain  action  for  breach  of  contract  to 
promptly  transmit  telegram. 

Disapproved  in  Western  U.  Teleg.  Co.  v.  Arnold,  96  Tex.  496,  73  S.  W.  1043, 
holding  telegraph  company  not  liable  for  mental  anguish  of  relatives  of  deceased, 
caused  by  not  securing  clergyman  desired  through  failure  of  company  to  deliver 
message. 

VnlLBOtrn   rule*  as  part   of  contract* 

Cited  in  Hendricks  v.  Western  U.  Teleg.  Co.  126  N.  C.  311,  78  Am.  St.  Rep. 
658,  35  S.  E.  543,  holding  company  not  relieved  from  duty  to  deliver  by  un- 
known  regulation  requiring  extra  charge  for  delivery  outside  **free  limits." 

34  L.  R.  A.  436,  ^UCHANXAN  v.  SUPREME  CONCLAVE  I.  O.  OF  H.  178  Pa. 

465,  56  Am.  St.  Rep.  774,  35  Atl.  873. 
NecemltF  of  fflvlaff  notice. 

Cited  in  footnote  to  Matthews  v.  American  Cent.  Ins.  Co.  39  L.  R.  A.  433, 
which  denies  right  to  maintain  action  on  fire  policy  for  loss  occurring  after  death 
of  insured  and  before  appointment  of  representative,  for  failure  to  give  notice 
and  proofs  of  loss  and  bring  suit  within  prescribed  time. 

Notice  of  forfeiture   for   nonpayment  of  preminm. 

Cited  in  footnotes  to  McQuillan  v.  Mutual  Reserve  Fund  Life  Asso.  56  L.  R. 
A.  233,  which  holds  forfeiture  of  policy  waived  by  retaining  payment  made  after 
default,  without  notice  of  any  condition  affixed ;  Johnson  v.  New  York  L.  Ins.  Co. 
60  L.  R.  A.  99,  which  holds  necessity  of  giving  notice  before  forfeiting  policy 
for  nonpayment  of  premium  dispensed  with  by  converting  life  policy  into  nonfor- 
feitable policy  for  fixed  term  of  years;  Mutual  L.  Ins.  Co.  v.  Hill,  49  L.  R,  A. 
127,  which  requires  notice  of  accrual  of  premium  before  forfeiting  policy  for 
nonpayment. 

34  L.  R.  A.  439,  HARRISBURG,  C.  &  C.  TURNP.  ROAD  CO.  v.  HARRISBL'RG 

&  M.  ELECTRIC  R.  CO.   177  Pa.  585,  35   Atl.   850. 
Sccnrltr  for  compensation  nndcr  eminent  domain  la^r. 

Cited  in  Zanziger  v.  Wayne  Electric  Light  Co.  7  Del.  Co.  Rep.  12,  6  Pa.  Dist. 
R.  578,  imposing  penal  bond  to  cover  damage  sustained  by  owner  on  whose  prop- 
erty electric  light  poles  erected;  Philadelphia,  M.  A  S.  Street  R,  Co.'s  Petition,  203 
Pa.  355,  53  Atl.  191,  holding  act  giving  street  railway  company  right  to  use 
portion  of  another  company's  tracks  unconstitutional  because  not  providing  ade- 
quate security  for  damages. 

Cited  in  footnote  to  Steinhart  v.  Superior  Court,  59  L.  R.  A.  404,  which  holds 
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payment    into    court    of    sufficient    to    compensate  lando^iier  not  payment  au- 
thorizing giving  possession  of  land  sought  to  be  condemned. 

34  L.  R.  A.  440,  BATES  v.  CULLUM,  177   Pa.  «33,  52  Am.  St  Rep.  753.  35 
Atl.  861. 

Vested  rlarhta  nnder  «t«tate  of  llmttattOB. 

Cited  in  Com.  v.  Geary,  21  Pa.  Co.  Ct.  219,  7  Pa.  Dist.  R.  542,  holding  exten- 
sion of  limitation  period  on  constable's  bond  not  retroactive;  Philadelphia  t. 
Armstrong,  16  Pa.  Super.  Ct.  58,  holding  that  retroactive  statute  making  effect- 
ive, if  valid,  municipal  lien  filed  too  late,  does  not  dispense  with  proof  of  ordi- 
nance authorizing  Avork  on  which  lien  founded. 

Cited  in  footnotes  to  Osborne  v.  Lindstrom,  46  L.  R.  A.  715,  which  holds  in- 
valid, statute  shortening  period  of  limitation  without  leaving  reasonable  tiin^ 
to  sue;  Gilbert  v.  Ackerman,  45  Li  R.  A.  118,  which  denies  validity  of  statute 
shortening  limitation  period  without  providing  reasonable  time  for  bringing 
action  after  act  goes  into  effect;  Hogg  v.  Hartley,  54  L.  R.  A.  215,  which  hold^ 
personal  judgment  against  one  previously  leaving  state  not  excused  from  statute 
of  limitations  by  absence. 

Cited  in  note  (45  L.  R.  A.  613)  on  vested  right  in  defense  of  statute  of  limi- 
tations. 

34  L.  R.  A.  442,  CHATTANOOGA  ELECTRIC  R.  CO.  v.  JOHNSON,  97  Tenn.  667, 

37  S.  W.  658. 
Statutes   affectlnir   rtsrhta   of   action. 

Cited  in  Whaley  v.  Catlett,  103  Tenn.  364,  53  S.  W.  131,  holding  sUtute  of  lim- 
itations runs  from  date  of  injury  and  not  from  date  of  deceased's  death;  Hooper 
v.  Atlanta,  K.  &  N.  R.  Co.  107  Tenn.  719,  65  S.  W.  405,  holding  action  not  barred 
by  amendment  substituting  another  beneficiary  after  period  of  limitations,  where 
action  begun  before;  Elliott  v.  Felton,  56  C.  C.  A.  79,  119  Fed.  275,  holding  sUte 
decision  in  action  under  statute,  that  party  is  vice  principal,  not  bindings  upon 
Federal  court  on  transfer  of  cause;  Davidson  Benedict  Co.  v.  Severson,  109  Tenn. 
602,  72  S.  W.  967,  holding  damages  for  wrongful  injury  to  deceased  himself,  and 
damages  suffered  by  his  widow  and  children  or  next  of  kin,  recoverable  under 
statutes  in  single  action. 

Distinguished  in  Watson  v.  St.  Paul  City  R.  Co.  70  Minn.  518,  73  N.  W.  400, 
holding  husband  not  "next  of  kin"  of  wife  under  statute  providing  for  survival 
of  actions  for  death  by  wrongful  act. 

— *  Action  by  adminiatrator. 

Cited  as  obiter  in  D'Arcy  v.  Mutual  L.  Ins.  Co.  108  Tenn.  580,  69  S.  W.  76». 
holding  husband  entitled  to  sue  on  policy  taken  out  by  third  person  in  wifed 
favor,  where  wife  dies  before  insured. 

34  L.  R.  A.  445,  THIRD  NAT.  BANK  v.  DIVINE  GROCERY  CO.  97  Tenn.  603, 

37  S.  W.  390. 
Reffulatloa  of  contract*. 

Cited  in  Dayton  Coal  &  I.  Co.  v.  Barton,  103  Tenn.  611,  53  S.  W.  970,  and 
Harbison  v.  Knoxville  Iron  Co.  103  Tenn.  430,  56  L.  R.  A.  318,  76  Am.  St.  Rep, 
682,  53  S.  W.  955,  upholding  statute  requiring  redemption  of  store  orders   in 
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cash  on  any  regular  pay  day,  where  given  as  wages;  Keas  v.  Borchcs,  109  Tenn. 
404,  97  Am.  St.  Rep.  851,  71  S.  W.  50  (dissenting  opinion),  majority  upholding 
act  providing  that  sales  of  merchandise  in  bulk  shall  be  presumed  fraudulent, 
unless  seller  and  buyer  comply  wiUi  certain  statutory  requirements. 

Cited  in  note  (36  L.  R.  A.  335,  338)  on  right  of  creditor  to  buy  property  from 
his  debtgr  in  satisfaction  of  debt. 
Snlllcleney  of  title  of  atatnte. 

Distinguished  in  Ryan  v.  Louisville  &  N.  Terminal  Co.  102  Tenn.  129,  45  L. 
R.  A.  309,  50  S.  W.  744,  upholding  provisions  empowering  contracting  railroads 
to  guarantee  bonds  of  terminal  company  in  statute  purporting  to  amend  act 
to  provide  for  organization  of  raiIroa4  terminal  corporation  and  to  define  powers, 
duties,  and  liabilities  thereof;  Carroll  v.  Alsup,  107  Tenn.  267,  64  S.  W.  193, 
upholding  discriminating  assessment  of  corporations  under  statute  enacted  '*to 
provide  more  just  and  equitable  laws  for  assessment  and  collection  of  revenue 
for  state,  county,  and  municipal  purposes;"  State  ex  rel,  Astor  v.  Schlitz  Brewing 
Co.  104  Tenn.  729,  78  Am.  St.  Rep.  941,  59  S.  W.  1033,  upholding  exclusion  of 
certain  articles  from  operation  of  statute  purporting  to  regulate  all  trusts. 

34  L.  R.  A.  449,  DENNIS  v.  DENNIS,  68  Conn.  186,  57  Am.  St.  Rep.  95,  36 

Atl.  37. 
Crrouads    for    divorce. 

Cited  in  Allen  v.  Allen,  73  Conn.  55,  49  L.  R.  A.  143,  84  Am.  St.  Rep.  135,  46 
Atl.  242,  holding  evidence  of  intemperate  habits  of  husband  pending  action  for 
divorce,  admissible;  Morehouse  v.  Morehouse,  70  Conn.  427,  39  Atl.  516,  granting 
divorce  on  ground  of  cruel  treatment  of  wife  by  Imsband  having  infectious  dis- 
ease; Tirrell  v.  Tirrell,  72  Conn.  669,  47  L.  R.  A.  751,  45  Atl.  153,  holding  regu- 
lar payment  of  money  by  husband  to  wife  under  order  of  court  does  not  prevent 
panting  of  divorce  for  wilful  desertion  and  **total  neglect  of  duty." 

Connivance  In  «ecnrlnir  evidence  of  Infidelity. 

Cited  in  Torlotting  v.  Torlotting,  82  Mo.  App.  203,  refusing  divorce  to  husband 
employing  agent  to  secure  ocular  proof  of  wife's  infidelity,  where  agent  himself 
participated  in  act  of  adultery. 

34  L.  R.  A.  459,  SAVANNAH,  F.  &  W.  R.  CO.  v.  WALLER,  97  Ga.  164,  26  S.  E. 

823. 
Contributory  neirllareace  of  cltlldren. 

Cited  in  footnote  to  Gleason  v.  Smith,  56  L.  R.  A.  622,  which  denies  liability 
for  injury  by  collision  with  team,  to  twelve-year-old  boy  using  street  as  play- 
ground. 
O-aty  to  tresyasslnar  clilldren. 

Cited  in  footnote  to  Ashworth  v.  Southern  R.  Co.  59  L.  R.  A.  592,  which  holds 
company  liable  for  injury  to  young  child  while  riding  on  running  board  of  en- 
gine according  to  known  custom  of  children. 

34  L.  R.  A.  464,  SHEFFER  v.  WILLOUGHBY,  163  111.  518,  54  Am.  St.  Rep.  483, 

46  N.  £.  253. 
Ijlablllty  for  nesllKent  anpply  of  nnwholeaome  food. 

Distinguished  in  Wiedeman  v.  Keller,  171  111.  99,  49  N.  E.  210.  holding  retail 


348  L.  R  A.  CASES  AS  AUTHORITIES.  [34  L.  E.  A. 

meat  dealer  liable  on  implied  warranty  of  wholesomeness  of  meat  9old,  whether 
aware  of  its  condition  or  not. 

34  L.  R.  A.  466,  ROSS  v.  HAWKEYE  INS.  CO.  93  Iowa,  222,  61  N.  W.  852. 
Objections  first  nr^ed  on  appeal. 

Cited  in  Chase  v.  Wright,  116  Iowa,  557,  90  N.  W.  357,  holding  that  objection 
to  judgment  because  rendered  on  same  day  that  motion  to  strike  out  portion  of 
answer  was  sustained  not  available  where  made  for  first  time  on  appeal. 

34  L.  R.  A.  469,  ZEILER  v.  CENTRAL  R.  CO.  84  Md.  304,  35  Atl.  932. 
Validity  of  ordinance  passed  by  '^majority"  vote. 

Cited  in  North  Platte  v.  North  Platte  Waterworks  Co.  56  Neb.  410,  76  N.  W. 
906,  upholding  suspension  of  rule  requiring  reading  of  ordinance  on  successive 
days,  where  ordered  by  four  councilmen,  being  all  in  attendance  out  of  total  of 
six. 

34  L.  R.  A.  472,  RATLIFF  v.  BEALE,  74  Miss.  247,  20  So.  865. 
Liability  of  exempt  property  for  taxes. 

Distinguished  in  White  v.  Martin,  75  Miss.  650,  65  Am.  St.  Rep.  616,  23  So. 
289,  holding  laborer's  wages  subject  to  tax  sale  though  exempt  from  creditor's 
garnishment. 

Discrimination  aaralnst  negroes. 

Cited  in  Williams  v.  Mississippi,  170  U.  S.  222,  42  L.  ed.  1015,  18  Sup.  Ct 
Rep.  583.  upholding  educational  qualifications  for  franchise  imposed  by  Missis- 
sippi Constitution. 

Poll  taxes  srenerally. 

Cited  in  footnote  to  Russell  v.  Ayer,  37  L.  R.  A.  246,  which  holds  constitu- 
tional provision  for  levying  capitation  tax  equal  to  tax  on  property  valued  at 
$300  not  self-executing. 

34  L.  R.  A.  477,  WESTERVELT  v.  MOHRENSTECHER,  22  C.  C.  A.  93,  40  U.  & 
App.  221,  76  Fed.  118. 
Report  of  second  appeal  in  30  C.  C.  A.  587,  57  U.  S.  App.  618,  87  Fed.  160. 

Constrnctlon    of    contract. 

Cited  in  Western  Commercial  Travelers'  Asso.  v.  Smith,  40  Lu  R.  A.  655,  29 
C.  C.  A.  225.  56  U.  S.  App.  393,  85  Fed.  403,  holding  notice  by  beneficiary,  of 
insured's  death  sufficient  under  policy  requiring  immediate  notice  of  accident  or 
death,  though  no  notice  of  accident  given. 

._  Bonds. 

Cited  in  North  St.  Louis  Bldg.  &  L.  Asso.  v.  Obert,  169  Mo.  515,  69  S.  W.  1044, 
holding  surety  bound  on  "renewal  bond"  from  date  of  expiration  of  previous 
term,  and  not  only  for  balance  of  new  term  remaining  after  payment  of  renewal 
premium;  Meads  v.  United  States,  26  C.  C.  A.  237,  54  U.  S.  App.  150,  81  Fed. 
692,  holding  sureties  on  bond  of  receiver  of  land  district  liable  for  moneys  paid 
by  settlers  before  due,  under  regulations  of  Interior  Department. 

Cited  in  footnotes  to  First  Nat.  Bank  v.  Briggs,  37  L.  R.  A.  845,  which  holdfi 
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cashier's  bcmd  conditioned  for  faithful  discharge  of  duties  as  long  as  position 
occupied  extends  only  over  year  for  which  elected;  Lieberman  v.  First  Nat.  Bank, 
48  L.  R.  A.  514,  which  denies  release  of  surety  on  bank  teller's  bond  for  unau- 
thorized statements  by  cashier. 

34  L.  R.  A.  481,  DOSTER  v.  CHARLOTTE  STREET  R.  CO.  117  N.  C.  651,  23 
S.  E.  449. 

Ltlablllty  for  lajariea  caused  by   friarhtentnff  Morses. 

Cited  in  Terre  Haute  Electric  R.  Co.  v.  Yant,  21  Ind.  App.  489,  69  Am.  St. 
Rep.  376,  51  N.  £.  732,  holding  street  railway  not  liable  for  injury  caused  by 
fright  of  horse  at  car  properly  run;  Everett  v.  Richmond  &  D.  R.  Co.  121  N.  C. 
522,  27  S.  E.  991,  upholding  charge  that  railway  liable  for  injuries  caused  by 
frightening  horses  by  "negligently,  w^antonly,  or  maliciously"  blowing  engine 
whistle. 

Cited  in  footnotes  to  Oates  v.  Metropolitan  Street  R.  Co.  58  L.  R.  A.  447,  which 
holds  company  liable  for  motorman  sounding  gong  or  ringing  bell  after  seeing 
horse  is  frightened;  McCann  v.  Consolidated  Traction  Co.  38  L.  R  A.  236,  which 
holds  running  tank  car  on  street  railway  track,  with  black  coats  waving  from 
it,  frightening  horse,  n^ligence. 

"WlieB  neffllarence  qnestton  for  Jury. 

Distinguished  in  Moore  v.  Charlotte  Electric  Street  R.  Co.  128  N.  C.  458,  39 
S.  £.  67,  holding  question  of  negligence  for  jury  where  carriage  struck  between 
squares  while  crossing  to  watering  trough,  by  car  running  at  excessive  speed 
without  signal. 

Assumption   of   risk  and   contributory   neirllffence. 

Cited  in  Rittenhouse  v.  Wilmington  Street  R.  Co.  120  N.  C.  546,  26  S.  E.  922, 
holding  voluntary  assumption  of  risk  included  in  instruction  submitting  "con- 
tributory negligence"  to  jury. 

Cited  in  note  (49  L.  R.  A.  60)  on  contributory  negligence  in  entering  or  re- 
maining in  employment. 

«rnrlsdtctlon    of   Jastlce    of    peace. 

Cited  in  Malloy  v.  Fayetteville,  122  N.  C.  484,  29  S.  E.  880,  upholding  juris- 
diction of  justice  in  action  for  damages  laid  in  amount  not  exceeding  $50,  though 
property  injured  of  greater  value. 

34  L.  R.  A.  487,  UNION  BANK  v.  OXFORD,  119  N.  C.  214,  25  S.  E.  966. 

Followed  by  Federal  court  on  removal  thereto  in  37  C.  C.  A.  493,  96  Fed.  295, 
Reversing  90  Fed.  8. 

Validity  of   municipal   indebtedness. 

Cited  in  Mays  v.  Washington,  122  N.  C.  12,  40  L.  R.  A.  166,  29  S.  E.  343,  enjoin- 
ing issue  of  bonds  in  purchase  of  electric  light  plant  prior  to  authorizing  statute 
and  favorable  vote  of  majority  of  qualitied  voters;  Glenn  v.  VVray,  126  N.  C.  732, 
36  S.  E.  167,  holding  amendment  of  charter  unnecessary  to  empower  town  to  vote 
issue  of  auxiliary  bonds,  where  authorized  by  provision  in  railway  charter ;  Graves 
V.  Moore  County,  135  N.  C.  52,  47  S.  E.  134,  holding  bonds  issued  imder  authority 
of  invalid  statute,  void. 

Distinguished  in  Stanly  County  v.  Coler  &  Co.  190  U.  S.  442,  47  L.  ed.  1131,  23 
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Sup.  Ct.  Rep.  811,  holding  bona  fide  purchasers  of  bonds  to  aid  in  eonstruction  of 
railroad  entitled  to  rely  on  recitals  therein  that  they  were  issued  in  oompliaiifie 
with  Code. 


—  Entry  of  rea«  and  nnys  on  ^mmamM^  of  emabllnv  stntnte. 

Cited  in  Stanly  County  v.  &iugg8,  121  N.  C.  398,  39  L.  R.  A.  440,  footnote  p.  439, 
28  8.  £.  539,  holding  statute  imposing  tax  void  where  yeas  and  nays  on  second  and 
third  readings  not  entered  in  journal ;  Rodman  v.  Washington,  122  N.  C.  41,  30  S. 
£.  118,  holding  statute  providing  for  tax  in  excess  of  constitutional  limit  to  sup- 
port public  schools  void  where  yeas  and  nays  not  entered;  Buncombe  County  v. 
Payne,  123  N.  C.  487,  31  S.  E.  711;  Wilkes  County  v.  Call,  123  X.  C.  310,  44  1^  R. 
A.  253,  31  S.  E.  481;  Charlotte  v.  Shepard,  122  N.  C.  605,  29  S.  £.  842,— holding 
issue  of  municipal  bonds  under  statute  impliedly  authorizing  same,  void,  where 
yeas  and  nays  not  entered  on  journal;  Wilkes  County  v.  Coler,  180  U.  S.  513,  45 
L.  ed.  648,  21  Sup.  Ct.  Rep.  458,  Same  case  in  51  C.  C.  A.  400,  113  Fed.  726,  hold- 
ing county  bonds  void  in  hands  of  purcliasers  for  value  without  actual  notice, 
where  yea  and  nay  vote  on  enabling"  statute  not  entered  in  journal;  Debnam  ▼. 
Chitty,  131  K.  C.  677,  43  S.  E.  3,  holding  constitutional  provision  commanding  en- 
try of  yeas  and  nays  in  journal  on  second  and  third  reading  of  bill,  mandatory; 
Graves  v.  Moore  County,  135  N.  C.  54,  47  S.  E.  134,  holding  invalid,  act  authoriz- 
ing township  to  issue  bonds  to  raise  money  for  purchase  of  railroad  stock,  pa;»9«ed 
without  recording  names  of  representatives  voting  therefor  on  journals. 

Cited  in  footnote  to  Cohn  v.  Kingsley,  38  L.  R.  A.  74,  which  requires  journals  to 
show  compliance  with  mandatory  provision  as  to  enacting  bills  by  yea  and  nay 
vote  after  three  several  readings. 

-—  Speaker's  certificate  of  ratification. 

Cited  in  Smathers  v.  Madison  County.  125  N.  C.  486,  34  S.  E.  554,  denying  va- 
lidity of  bonds  issued  under  enabling  statute  not  projwrly  passed,  where  certificate 
of  speaker  shows  ratification,  but  not  compliance  with  mandatory  provision  for 
entry  of  yeas  and  nays;  Rodman-Heath  Cotton  Mills  v.  Waxhaw,  130  X.  C.  294, 
41  S.  £.  488,  holding  municipal  tax  imposed  under  charter  certified  to  have  been 
regularly  passed  and  ratified,  invalid  where  yeas  and  nays  not  taken  as  provided 
in  Constitution;  Brown  v.  Stewart,  134  N.  C.  362,  46  S.  E.  741,  raising,  but  not 
deciding,  question  as  to  admissibility  of  journals  or  other  evidence  to  invalidate 
certificates  of  presiding  officers  as  to  compliance  with  Constitution  in  passage  of 
bill. 

—  EiTldence* 

Cited  in  New  Hanover  County  v.  De  Rosset,  129  X.  C.  279,  40  S.  E.  43,  holding 
transcript,  denoting  by  asterisks  names  of  parties  voting,  insufficient  to  show  en- 
try thereof  in  journal;  New  Hanover  County  v.  Armour  Packing  Co.  135  X.  C  67, 
47  S.  E.  411,  holding  journals  of  assembly  to  be  conclusive  evidence  of  passage  of 
act;  Wilson  v.  Markley,  133  X.  C.  621,  45  S.  E.  1023,  holding  that  journal  of  leg- 
islature may  be  examined  by  court  to  determine  whether  yeas  and  nays  have  been 
duly  entered. 

—  Conclvslveneaa    of    enrolled    bill. 

Cited  in  footnotes  to  People  v.  Dettenthaler,  44  L.  R.  A.  164.  which  holds  bill  in 
which  enacting  clause  added  without  authority  by  clerk  of  one  branch  of  legisla- 
ture void;  ^lontjromery  Beer  Bottling  \\'orks  v.  (laston,  51  h.  R.  A.  .?9ri,  >Yliicb 
holds  pennanejit  record  delivered  to  secretiiry  of  state,  to  lie  legislative  journal; 
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^sta.t'e  ew  rel.  Cheyenne  v.  Swan,  40  L.  R.  A.  195,  whicli  susttains  court's  right  to  ex- 
amine journals  to  determine  whether  alleged  statutes  passed. 

—  Presmnptioma  and   burden   of  proof. 

Cited  in  Slocomb  v.  Fayetteville,  125  X.  C.  365,  34  S.  E.  436,  refusing  to  enjoin 
issue  of  municipal  bonds  in  purchase  of  electric  light  plant,  where  pleadings  do 
not  show  invalidity  of  enabling  statute. 

Validity  of  nltm  vlreii  connent  Jndirni^nt. 

Cited  in  McLeod  v.  William.s,  122  N.  C.  454,  30  S.  E.  129,  setting  aside  on  her 
motion,  consent  judgment  entered  against  feme  covert  on  husband's  debt. 

Attempt   to  cnre   defective  utatnte. 

Cited  in  Russell  v.  Aver,  120  X.  C.  211,  37  L.  R.  A.  254,  27  S.  E.  133  (dissent- 
ing opinion),  majority  holding  statute  imposing  tax  failing  to  meet  constitutional 
roqiiirements  cannot  be  upheld  by  altering  amount  laid  thereby. 

34  L.  R.  A.  492,  REED  v.  WESTERN  U.  TELEG.  CO.  135  Mo.  661,  58  Am.  St. 

Rep.  609,  37  S.  W.  904. 
Telegraph  company  as  common  carrier. 

Cited  in  Stat^  ex  rel.  Xational  Subw^ay  Co.  v.  St.  Louis,  145  Mo.  575,  42  L.  R.  A. 
123,  46  S.  W.  981,  upholding  ofdinance  granting,  without  reservation,  right  to  lay 
\\'ire  conduit  under  street,  since  power  impliedly  reserved  to  compel  admission  of 
other  wires  thereto. 

I..lablllty  for  ncffliffcnce  In  tran*miMilon  of  menaaire. 

Cited  in  footnote  to  Coit  v.  Western  U.  Teleg.  Co.  53  L.  R.  A.  678,  which  holds 
transmission  of  telegram  while  wires  working  badly  not  gross  negligence  if  wires 
working  well  when  actually  sent. 

Distinguished  in  Reynolds  v.  Western  U.  Teleg.  Co.  81  Mo.  App.  231,  denying 
right  of  recovery  for  loss  by  sale  in  low  market,  due  to  delay  in  delivery  of  tele- 
grani,  where  vendor  might  have  averted  same  by  telegram  to  agent. 
— -  Preiinmptlon. 

Cited  in  Hughes  v.  Western  U.  Teleg.  Co.  79  Mo.  App.  137,  holding  telegraph 
company  presumptively  negligent  in  transmitting  word  "invitation"  for  plainly 
written  "irritation"  in  cipher  message. 

•—  Conflict   of   la-fvs. 

Cited  in  Gray  v.  Western  U.  Teleg.  Co.  108  Tenn.  47,  56  L.  R.  A.  309,  91  Am.  St. 
Rep.  706,  64  S.  W.  1063,  holding  sender  of  message  may  recover  for  mental 
anguish  due  to  negligent  delay  in  delivery  in  forum,  where  recoverable  under  local 
law,  though  not  under  lex  loci  celebrationis ;  Western  V.  Teleg.  Co.  v.  Cooper,  29 
Tex.  Civ.  App.  593,  69  S.  W.  427,  and  Bryan  v.  Western  U.  Teleg.  Co.  133  N.  C.  607. 
45  S.  E.  938.  holding  telegraph  contract  governed  by  laws  of  state  where  message 
i«  delivered  to  company  for  transmission. 

Cited  in  footnote  to  Shaw  v.  Postal  Teleg.  Cable  Co.  56  L.  R.  A.  486,  which  de- 
nies power  to  enforce  in  another  state,  liability  for  mistakes  in  transmitting 
cipher  telegram,  without  payment  of  additional  fee  required  to  insure  against 
mistakes. 

Cited  in  note  (63  L.  R.  A.  525,  532)  on  conflict  of  laws  as  to  carrier's  contracts. 

Dnty  to  IcMien   damage*. 

Cited  in  Hasbrouck  v.  Western  U.  Teleg.  Co.  107  Iowa,  167,  70  Am.  St.  Rep.  181, 
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77  N.  W.  1034,  holding  principal  under  no  obligation  to  rescind  settlement  made 
in  reliance  upon  telegram  erroneously  transmitted. 

• 

34  L.  R.  A.  498,  STATE  ex  rel.  BATEMAN  v.  BODE,  55  Ohio  St.  224,  60  Am.  St- 

Rep.  696,  45  N.  E.  195. 
Liliiiltatlon  of  c«mdidate  to  one  place  on  official  ballot. 

Cited  in  State  ex  rel.  Runge  v.  Anderson,  100  Wis.  533,  42  L.  R.  A.  243,  76  N. 
W.  482,  refusing  to  order  candidate's  name  to  be  printed  second  time  on  ballot  un- 
der statute  providing  for  its  placement  under  column  of  political  party  first  nom- 
inating him. 

Cited  in  footnote  to  State  ex  rel.  Blydenburgh  v.  Burdick,  34  L.  R.  A.  845,  which 
denies  right  to  have  name  of  candidate  for  elector  of  president  appear  on  ballot 
more  than  once. 

Disapproved  in  Murphy  v.  Curry,  137  Cal.  481,  59  L.  R.  A.  98,  footnote  p.  97,  70 
Pac.  461,  holding  statute  requiring  candidate  to  choose  party  column  under  which 
he  will  appear,  unconstitutional. 

34  L.  R.  A.  500,  HARTWELL  v.  TEFFT,  19  R.  I.  644,  35  Atl.  882. 
Stataa  of  adopted  child. 

Cited  in  New  York  L.  Ins.  &  T.  Co,  v.  Viele,  161  N.  Y.  18,  76  Am.  St  Rep.  23S, 
55  N.E.  311,  Affirming  22  App.  Div.  86,  47  N.  Y.  Supp.  841,  holding  8tatus  imma- 
terial where  contest  is  under  will  excluding  adopted  child  from  participation ;  He 
Winchester,  140  Cal.  469,  74  Pac.  10,  holding  that  children  of  adopted  child  take 
by  inheritance  as  issue  of  the  adopting  father. 

Cited  in  footnotes  to  Butterfield  v.  Sawyer,  52  L.  R.  A.  75,  which  holds  adopted 
child  within  deed  to  woman  for  life,  with  remainder  to  her  "child,"  if  any,  other- 
wise to  her  "heirs  generally;"  Clarkson  v.  Hatton,  39  L.  R.  A.  748,  which  holds 
adopted  child  not  within  statute  giving  remainder  to  children  or  heirs  of  life 
tenant;  Glascott  v.  Bragg,  56  L.  R.  A.  258,  which  holds  will  in  favor  of  third 
person  revoked  b^  marriage  and  adoption  of  child. 

Deviac    to    "iasne." 

Cited  in  Ridley  v.  McPherson,  100  Tenn.  409,  43  S.  W.  772,  holding  grand- 
children take  per  capita  with  children,  under  unlimited  devise  to  "issue." 

34  L.  R.  A.  503,  EINGARTNER  v.  ILLINOIS  STEEL  CO.  94  Wis.  70,  59  Am.  St 

Rep.  859,  "68  N.  W.  664. 
Liability   of  master  for  injury  to  servant. 

Cited  in  Jarnek  v.  Manitowoc  Coal  &  Dock  Co.  97  Wis.  540,  73  N.  W.  62,  holdinc^ 
employer  liable  for  injury  to  coal  heaver  by  fall  of  beam  negligently  attached  by 
carpenters  under  direction  of  foreman. 

IVl^o    are    vice    principals. 

Cited  in  note  (54  L.  R.  A.  80)  on  vice  principalship  as  determined  with  refer- 
ence to  character  of  act  which  caused  injury. 

Transitory  actions. 

Cited  in  MacCarthy  v.  Whitcomb,  110  Wis.  123,  85  N.  W.  707,  holding  action 
for  injuries  due  to  negligence  of  fellow  servants  in  another  state  triable  in  forum 
where  employer  found;  Denver  &  R.  G.  R.  Co.  v.  Roller,  49  L.  R,  A.  82,  41  C.  C.  A 
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28,  lOO  Fed.  744,  sustaining  jurisdiction  of  state  court  in  action  by  passenger 
a§:ainst  foreign  railway  company  for  injuries  sustained  in  collision  in  another 
state,  where  agent  served  in  forum;  Pullman  Palace  Car  Co.  v.  Lawrence,  74  Miss. 
80O,  22  So.  53,  upholding  jurisdiction  of  tort  action  between  nonresidents  for  in- 
jury inflicted  in  foreign  state;  Thoen  v.  Harnstrora,  98  Wis.  233,  73  N.  W.  lOll, 
holding  nonresident  creditor  entitled  to  bring  action  against  nonresident  debtor  in 
forum  with  collateral  garnishment  proceedings;  Williams  v.  Pope  Mfg.  Co.  52 
La.  Ann.  1432,  50  L.  R.  A.  822,  78  Am.  St.  Rep.  390,  27  So.  851,  holding  married 
TKToman  domiciled  in  foreign  state,  by  laws  of  which  she  is  entitled  to  maintain 
separate  action,  may  maintain  action  against  foreign  corporation  for  malicious 
prosecution  and  false  imprisonment  in  forum. 

Cited  in  footnote  to  Jones  v.  Chicago  St.  P.  M.  &  O.  R.  Co.  49  L.  R.  A.  640, 
which  holds  that  statute  of  state  where  railroad  employee  injured,  as  to  presump- 
tive evidence  of  employer's  knowledge  of  defect  in  appliance,  does  not  govern  in 
action  in  another  state. 

Cited  in  note  (56  L.  R.  A.  202,  218,  220)  on  conflict  of  laws  as  to  actions  for 
death  or  bodily  injury. 

at  mater's  duty  to  provide  safe  place  to  -work. 

Cited  in  The  Pioneer,  78  Fed.  608,  holding  duty  not  discharged  by  ordering  em- 
ployee to  give  warnings  of  danger,  where  such  employee  has  other  duties  prevent- 
ing giving  of  proper  warnings. 

€k»iiillct  of  la-fv*  a«  to  contracts. 

Cited  in  Second  Nat.  Bank  v.  Smith,  118  Wis.  26,  94  N.  W.  664,  holding  that 
law  of  state  where  note  made  controls  as  to  days  of  grace  and  manner  of  giving 
notice  of  dishonor,  while  law  of  forum  controls  as  to  evidence  necessary  to  prove 
notice. 

Vmlldlty   of  aaalsninent   statatea. 

Cited  in  Durjea  v.  Muse,  117  Wis.  407,  94  N.  W.  365,  upholding  act  declaring 
voluntary  assignments  void,  unless  assignee  be  resident  of  state. 

34  L.  R.  A.  509,  HOWARD  v.  UNITED  STATES,  21  C.  C.  A.  586,  43  U.  S.  App. 

678,  75  Fed.  986. 
Maltlfarlonsneas. 

Cited  in  Tingle  v.  United  States,  30  C.  C.  A.  670,  58  U.  S.  App.  140,  87  Fed.  324, 
holding  consolidation  of  separate  indictments  for  distinct  offenses  not  multifxri- 
ous. 

Consideration   of  asslsnments  of  error  In   habeas  corpus  proceeding's. 

Cited  in  De  Bara  v.  United  States,  40  C.  C.  A.  197,  99  Fed.  944,  refusing  to  con- 
sider in  habeas  corpus  proceeding,  assignment  of  error  as  to  consolidation  of  in- 
dictments. 

Validity    of   sentence. 

Cited  in  footnote  to  People  v.  Burns,  60  L.  R.  A.  270,  which  holds  void  for  un- 
certainty as  to  offense  punishable  with  life  imprisonment,  statute  making  penalty 
for  attempt,  half  that  for  offense. 

Cited  in  note  ( 34  L.  R.  A.  254 )  on  legislative  power  to  grant  pardon  or  amnesty. 

Distinguished  in  Hanley  v.  United  States,  61  C.  C.  A.  669,  126  Fed.  945,  Reaf- 
firming on  Rehearing,  69  C.  C.  A.  157,  123  Fed.  853,  holding  that  court  can  only 
L.  R.  A.  Au.—VoL.  IV.— 23. 


354         L.  E.  A.  CASES  AS  AUTHORITIES.  [34  L.  R  A. 

impose  one  sentence  upon  conviction  of  prisoner  on  consolidation  of  three  indict- 
ments charging  each  a  separate  offense. 

'When  rvles  of  common  la-w  aroTern. 

Cited  in  Withaup  v.  United  States,  62  C.  C.  A.  332,  127  Fed.  534,  raising,  bnt 
not  deciding,  question  whether,  in  absence  of  Federal  or  state  statute,  rules  of 
evidence  of  common  law  would  govern  in  United  States  court. 

34  L.  R.  A.  618,  ILLINOIS  TRUST  &  SAV.  BANK  v.  ARKANSAS  CITY,  22  C.  C. 
A.  171,  40  U.  S.  App.  257,  76  Fed.  271. 

Municipal   **bniilneM"  contracts. 

Cited  in  Ouray  County  v.  Geer,  47  C.  C.  A.  453,  108  Fed.  481,  holding  interest 
coupons  from  municipal  bonds  bear  statutory  interest  after  maturity,  like  obliga* 
tions  of  any  debtor;  State  ex  ret.  Godard  v.  Topcka  Water  Co.  61  Kan.  561*  60 
Pac.  337,  holding  right  to  occupy  street  with  water  pipes  granted  to  corporation 
by  municipal  ordinance,  subject  to  mortgage;  Walla  Walla  v.  Walla  Walla  Water 
Co.  172  U.  S.  10,  43  L.  ed.  346,  19  Sup.  Ct.  Rep.  77,  holding  Federal  question  as  to 
power  to  impair  contract  obligation  raised  by  ordinance  authorizing  construction 
of  municipal  water  works,  where  prior  contract  for  supply  from  private  corpora- 
tion exists;  Muncie  Natural  Gas  Co.  v.  Muncie,  160  Ind.  103,  60  L.  R.  A.  827.  66  N. 
E.  436,  upholding  power  of  municipality  in  contract  permitting  gas  company  to 
pipe  streets,  to  stipulate  as  to  maximum  rates  for  gas;  Westminster  Water  Co.  v. 
Westminster,  98  Md.  563,  64  L.  R.  A.  636,  footnote  p.  630,  56  Atl.  990,  denying 
city's  power  to  contract  to  pay  water  company  specified  percentage  of  assessed 
valuation  in  perpetuity  for  water  supply. 

Cited  in  footnote  to  Fawcett  v.  Mt.  Airy,  63  L.  R.  A.  870,  which  sustains  munici- 
pality's power  to  incur  expense  of  owning  and  operating  water  and  electric  light 
plants  without  submitting  proposition  to  voters. 

Cited  in  note  (61  L.  R.  A.  65,  69,  70,  71,  80)  on  establishment  and  regulation 
of  municipal  water  supply. 

Distinguished  in  Boise  City  Artesian  Hot  &  Cold  Water  Co.  v.  Boise  City,  59 
C.  C.  A.  241,  123  Fed.  237,  holding  city  contracting  and  paying  for  water  from 
year  to  year  not  bound  to  continue  such  annual  payments  beyond  term  of  contract. 

—  Manner    of    execntlon. 

Cited  in  Ogden  City  v.  Weaver,  47  C.  C.  A.  490,  108  Fed.  569,  holding  munici- 
pality bound  by  contract  for  water  supply  adopted  only  by  resolution,  where  ordi- 
nance not  required  by  statute;  Crebs  v.  Lebanon,  98  Fed.  551,  enforcing  valid  con- 
tract with  water  company,  though  submitted  to  popular  vote  by  resolution  instead 
of  by  ordinance,  where  essentials  of  latter  embodied  in  resolution;  Centenille  v. 
Fidelity  Trust  &  Guaranty  Co.  55  C.  C.  A.  352,  118  Fed.  336,  holding  formal  ac- 
ceptance of  ordinances  by  water  company  thereby  authorized  to  construct  and  op- 
erate system,  not  essential  to  validity  of  contract  where  put  into  execution;  Mor- 
gan v.  Johnson,  45  C.  C.  A.  426,  106  Fed.  457,  upholding  autfiorization  of  deed  by 
adoption  of  motion  directing  conveyance,  where  manner  of  exercise  of  power  of 
disposition  not  prescribed;  Denver  v.  W^ebber,  15  Colo.  App.  517,  63  Pac.  804,  hold- 
ing appointment  of  special  counsel  by  majority  of  council  present,  ratified  by  sub- 
sequent vote  of  majority  of  all  members  of  council  elected,  ordering  payment  of 
costs  or  fees  in  case  conducted  bv  him. 

Cited  in  footnote  to  Pollasky  v.  Schmid,  55  L.  R.  A.  614,  which  requires  two- 
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thirds  majority  of  all  members  elected  to  oouncil  to  pass  ordinance  over  veto, 
though  gome  seats  vacant. 

Distinguished  in  Morristown  v.  East  Tennessee  Teleph.  Co.  53  C.  C.  A.  135,  115 
Fed.  307,  holding  amendment  of  franchise  to  telephone  company,  by  resolution, 
invalid  where,  city  authorized  to  grant  same  only  "by  ordinance." 

—  Validity. 

Cited  in  Cunningham  v.  Cleveland,  39  C.  C.  A.  218,  98  Fed.  663,  upholding  va- 
lidity of  contract  with  water  company  extending  over  number  of  years;   Little 
Falls  Electric  &  Water  Co.  v.  Little  Falls,  102  Fed.  665,  upholding  thirty-year 
contract  with  water  company  at  rates  not  unreasonable  at  time  of  contract,  where 
no  fraud  practised  and  contract  executed  by  company;  Reed  v.  Anoka,  85  Minn. 
298,  88  N.  W^  981,  upholding  municipal  contract  with  private  corporation  for  con- 
struction and  operation  of  water  works  for  period  of  thirty-one  years ;  Pikes  Peak 
Power  Co.  v.  Colorado  Springs,  44  C.  C.  A.  342,  105  Fed.  10,  holding  succeeding 
councils  bound  by  contract  for  enlargement  and  operation  of  water-works  system 
by  private  corporation ;  State  ex  rel.  National  Subway  Co.  v.  St.  Louis,  145  Mo.  672, 
42  L.  R.  A.  122,  46  S.  VV.  981,  upholding  grant  of  right  to  construct  telegraph  wire 
conduit  under  street;  Bartholomew  v.  Austin,  29  C.  C.  A.  578,  52  U.  S.  App.  512, 
85  Fed.  368,  upholding  exemption  from  taxation  "in  consideration  of"  free  use  of 
water  for  municipal  purposes;  Los  Angeles  City  Water  Co.  v.  Los  Angeles,  88 
Fed.  730,  holding  ordinance  reducing  water  rates  below  minimum  provided  for  by 
contract  with  supplying  company,  void;  Los  Angeles  City  Water  Co.  v.  Los  An- 
geles, 103  Fed.  730,  holding  ordinance  reducing  rates  below  minimum  provided  for 
by  contract  the  term  of  which  had  expired,  but  which  is  kept  in  force  by  contin- 
ued demands  of  municipality  in  conformity  therewith,  void ;  Riverside  &  A.  R.  Co. 
v.  Riverside,  118  Fed.  741,  enjoining  city  from  shutting  off  electricity  from  street 
railway  to  which  it  was  under  contract  obligation  to  furnish  same;  State  ex  rel. 
White  V.  Barker,  116  Iowa,  104,  57  L.  R.  A.  250,  93  Am.  St.  Rep.  222,  89  N.  W. 
204,  denying  authority  of  state  to. deprive  appointees  of  municipality  of  control 
of  municipal  water  works;  Denver  v.  Hubbard,  17  Colo.  App.  368,  68  Pac.  993, 
upholding  contract  of  city  with  electric  light  company  as  legitimate  exercise  of 
business  powers  of  municipality. 

Distinguished  in  Knoxville  v.  Knoxville  Water  Co.  107  Tenn.  679,  61  L.  R.  A. 
897,  64  S.  W.  1075,  upholding  regulation  of  water  rates  by  municipality,  where 
company's  charter  provides  therefor,  although  different  schedule  previously  estab-  . 
lished. 


— —  ^'ExclvalTe^'   contracts. 

Cited  in  State  ex  rel.  Great  Falls  Waterworks  v.  Great  Falls,  19  Mont.  533,  49 
Pac.  15,  compelling  levy  of  water  tax  to  meet  fixed  rentals  due  under  exclusive 
contract  for  supply  for  fifteen  years;  Westerly  Waterworks  Co.  v.  Westerly,  80 
Fed.  617,  holding  town  not  excluded  from  erection  of  competing  water-works  sys- 
tem, by  contract  providing  for  town  supply  of  water  and  eventual  sale  of  works 
by  private  corporation;  Monroe  Waterworks  Co.  v.  Monroe,  110  Wis.  17,  85  N.  W. 
685,  permitting  recovery  of  taxes  levied  and  collected  from  water  company  in  vio- 
lation of  contract,  though  latter  void  in  so  far  as  it  grants  exclusive  franchise. 

Cited  in  footnote  to  Thrift  v.  Elizabeth,  44  L.  R,  A.  427,  which  holds  invalid, 
grant  of  exclusive  privilege  for  thirty  years  to  maintain  water  works  within  city 
limits. 
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Enforcement  of  divisible  oontmcta. 

Cited  in  Greenville  v.  Greenville  Waterworks  Co.  125  Ala.  640.  27  So.  TtJ4. 
holding  municipal  contract  for  rental  of  hydrants  enforceable,  though  grant  uf 
franchise  and  lease  by  same  ordinance  invalid;  Raton  Waterworks  Co.  v.  Raton, 
9  N.  M.  94,  49  Pac.  898,  holding  contract  for  water  supply  at  rental  above 
amount  allowable  under  law,  enforceable  only  to  legal  amount;  McGillivray  \. 
Joint  School  Diat.  No.  1,  112  Wis.  359,  58  K  R.  A.  102,  88  Am.  St.  Rep.  969,  S3 
N.  W.  310,  enforcing  payment  up  to  constitutional  limit  for  materials  furnished 
under  contract  calling  for  amount  in  excess  thereof;  Lincoln  Sav.  Bank  k  S.  D. 
Co.  V.  Allen,  27  C.  C.  A.  92,  49  U.  S.  App.  498,  82  Fed.  153,  holding  agreement 
of  creditor  to  surrender  collateral  and  accept  partial  payment  in  full  satisfac- 
tion enforceable  as  to  former  on  debtor's  performance,  though  void  as  to  latter 
provision;  Coit  v.  Grand  Rapids,  115  Mich.  496,  73  N.  W.  811,  upholding  con- 
tract exempting  property  owners  granting  right  of  way  for  sewer,  from  assess- 
ment for  construction,  though  void  as  to  exemption  from  assessment  for  main- 
tenance. 

Estoppel. 

Cit#d  in  Newton  v.  Levis,  25  C.  C.  A.  163,  49  U.  S.  App.  266,  79  Fed.  717, 
upholding  preliminary  injunction  against  municipality  to  prevent  destruction  of 
electric  poles  and  wires  erected  by  private  company  in  reliance  on  ordinancp, 
repealed  only  after  eight  years'  recognition  of  validity ;  Speer  v.  Kearney  County, 
32  C.  C.  A.  110,  60  U.  S.  App.  38,  88  Fed.  758,  holding  municipality  estopH 
to  .assert  invalidity  of  bonds  regular  on  face,  against  innocent  purchasers  for 
value;  Independent  School  Dist.  v.  Rew,  55  L.  R.  A.  369,  49  C.  C.  A.  202,  111 
Fed.  5,  holding  municipality  estopped  against  bona  fide  purchaser  to  assert  in 
validity  of  indebtedness  which  bonds  purchased  recite  they  were  issued  to  re- 
fund; Willis  V.  Wyandotte  County,  30 'C.  C.  A.  450,  58  U.  S.  App.  665,  86  Feti. 
876,  holding  municipality  estopped  to  refuse  payment  of  money  collected  to  meet 
certificates  issued  to  contractor  in  payment  for  construction  of  road  under  un- 
constitutional contract;  United  States  v.  Northern  P.  R.  Co.  37  C.  C.  A.  306,  95 
Fed.  880,  refusing  to  revoke  patent  to  public  lands,  though  rout.e  and  terminus 
selected  and  completed  after  expiration  of  time  limited,  where  accepted  by  gor- 
ernment;  Davenport  v.  Buffington,  46  L.  R.  A.  380,  38  C.  C.  A.  457,  97  Fed.  2:}S. 
holding  Indian  Nation  estopped  from  revoking  dedication  of  property  as  park, 
where  lots  sold  and  improvements  made  by  taxpayers  in  reliance  thereon;  Pa- 
cific Mill  &  Min.  Co.  v.  Leete,  36  C.  C.  A.  594,  94  Fed.  975,  holding  vendor  es 
topped  by  acquiescence  in  vendee's  claim  of  right  to  recover  entry  payment  on 
cancelation  of  public  land  claim,  to  retain  money  afterwards  collected  by  it  on 
account  thereof;  Given  v.  Times-Republican  Printing  Co.  52  C.  C.  A.  43,  114 
Fed.  95,  holding  sole  stockholders  in  corporation  estopped  by  silence  as  to  it.«*  in- 
debtedness to  him,  to  assert  same  as  against  party  induced  thereby  to  pureha^ 
stock;  Mohrenstecher  v.  Westervelt,  30  C.  C.  A.  592,  57  U.  S.  App.  618,  87  FeJ 
165,  holding  bank  estopped  on  cashier's  insolvency,  to  deny  officers'  statements  to 
cashier's  sureties,  that  purchases  made  for  its  benefit;  Daniels  v.  Benedict.  S'^ 
C.  C.  A.  607,  97  Fed.  382,  refusing  to  set  aside  separation  agreement  and  resto^^ 
wife  to  rights  of  inheritance,  where  benefits  thereof  accepted  and  retained  by  ber 
during  husl^and's  life;  Valparaiso  v.  Valparaiso  City  Water  Co.  30  Ind.  App.  :\i^. 
65  N.  E.  1063,  holding  that  city  cannot  plead  ultra  vires  in  defense  to  actios 
against  it  to  recover  rentals  for  hydrants. 
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Deterailmatlon  of  entire  eomtrovemy  In  equity. 

Cited  in  Springfield  Mill.  Co.  v.  Barnard  A  L.  Mfg.  Co.  2B  C  C.  A.  394,  49 
U.    S.    App.  438,  SI   Fed.  266,  upholding  in  bill  to  foreclose  lien*,  croH8-biIl   for 
waste  of  mill  property. 
I¥ec«wuiry   nartleii   to  action. 

Cited  in  City  Water  Supply  Co.  v.  Ottumwa,   120  Fed.  311,  holding  foreign 
corporations  not  necessary  parties  in  action  to  restrain  city  from  entering  into 
illegal  contract  with  them. 
Jnrindllctlon    of   equity    to    determine    title. 

Cited  in  Re  Leeds  Woolen  Mills,  129  Fed.  926,  upholding  jurisdiction  of  equity 
to  determine  ownership  of  property  surrendered  without  authority  to  adverse 
claimant,  by  trustee  in  bankruptcy. 

34  L.  R.  A.  532,  BRUNER  v.  FIRST  NAT.  BANK,  97  Tenn.  540,  37  S.  W.  286. 
Deposit  In   Insolvent  iMink. 

Cited  in  State  v.  Eifert,  102  Iowa,  205,  38  L.  R.  A.  400,  63  Am.  St.  Rep.  433, 
71  N.  W.  248  (dissenting  opinion),  majority  holding  banker  criminally  liable 
where  receipt  of  deposit  by  teller  after  known  insolvency  not  repudiated,  but 
aiiicunt  included  in  general  assignment;  and  referring  particularly  to  annotation 
in  34  L.  R.  A.  532. 
—  Rlffht   to   foUo^v  as   trnst   fnnd. 

Cited  in  Williams  v.  Cox,  99  Tenn,  404,  .42  S.  W.  3,  holding  depositor  entitled 
to  recover  from  receiver  proceeds  of  check  received  by  it  after  known  insolvency, 
and  not  collected  until  after  failure. 

Cited  in  footnotes  to  Richardson  v.  New  Orleans  Debenture  Redemption  Co. 
52  L#.  R.  A.  67,  which  sustains  right  to  recover  from  receiver  deposit  received 
while  bank  insojvent;  Shute  v.  Hinman,  47  L.  R.  A.  265,  which  holds  identity 
of  trust  funds  destroyed  by  general  deposit  in  bank  by  administrator,  and  draw- 
ing of  checks  thereon;  Lincoln  Sav.  Bank  &  S.  D.  Co.  v.  Morrison,  57  L.  R.  A. 
8S5.  which  holds  cestui  que  trust  entitled  to  preference  only  to  extent  trustee's 
estute  shown  to  have  been  increased  by  misappropriation  of  trust  proj^erty;  Rich- 
ardson V.  Olivier,  53  L.  R.  A.  113,  which  sustains  shareholder's  right  to  recover 
back  deposit  fraudulently  taken  while  bank  insolvent. 

Distinguished  in  Union  Nat.  Bank  v.  Citizens  Bank,  153  Ind.  49,  54  N.  E.  97, 
holding  collecting  bank  not  trustee  for  forwarding  bank  where  draft  on  corre- 
spondent solvent  debtor  bank  for  amount  of  collection  accepted  and  forwarded  for 
payment. 

34  L.  R  A.  536,  KLEPPER  v.  COX,  97  Tenn.  534,  56  Am.  St.  Rep.  823,  37  S.  W. 

284. 
Collections   by    Insolvent    >ank. 

Cited  in  Union  Nat.  Bank  v.  Citizens'  Bank,  153  Ind.  54,  54  N.  E.  97,  holding 
collecting  bank  not  trustee  for  forwarding  bank  where  draft  on  correspondent  sol- 
vent debtor  bank  for  amount  of  collection  is  accepted  and  forwarded  for  pay- 
ment. 

34  L.  R.  A.  538.  COWAN  v.  MURCH,  97  Tenn.  590,  37  S.  W.  393. 
PoiFver  of  majority. 

Cited  in  Carroll  v.  Alsup,  107  Tenn.  271,  64  S.  W.  193,  upholding  valuation* 
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concurred  in  by  two  of  three  members  of  state  board  of  equalization;  Re  Schuyl- 
kill Haven  Nominations,  20  Pa.  Co.  Ct.  420,  holding  change  of  place  of  ward 
caucus  by  vote  of  minority  of  borough  committee,  void. 

Cited  in  footnote  to  Harroun  v.  Brush  Electric  Light  Co.  38  L.  R.  A.  615, 
which  holds  decision  unanimous,  so  as  to  require  leave  to  appeal  therefrom  when 
all  judges  sitting,  agree. 

Code   dellnltions. 

Cited  in  Union  Bank  &  T.  Co.  v.  Wright  (Tenn.  Ch.  App.)  52  L.  R.  A-  471, 
58  S.  W.  755,  upholding  power  of  corporation  to  act  as  administrator  under 
charter  authorizing  executorship. 

34  L.  R.  A.  541,  BURNETT  v.  MALONEY,  97  Tenn.  697,  37  S.  W.  689. 
Special  tax. 

Cited  in  Felton  v.  Hamilton  County,  38  C.  C.  A.  433,  97  Fed.  824,  holding 
special  tax  for  centennial  purposes  not  authorized  by  statute  authorizing  "ap- 
propriations" of  money  by  counties. 

—  Repeal. 

Cited  in  Zickler  v.  Union  Bank  &  T.  Co.  104  Tenn.  295,  57  S.  W.  341,  holding 
special  inheritance  tax  not  impliedly  repealed  by  subsequent  general  revenue  tu 
not  mentioning  same. 

Validity    of    elaanlflcatlon. 

Cited  in  State  v.  Frost,  J03  Tenn.  696,  54  S.  W.  986,  upholding  statute  ap- 
plying 4-mile  liquor  law  to  municipalities  not  exceeding  2,000  inhabitants. 

Contract  for  paymeat  la  sold  coin. 

Cited  in  footnotes  to  Murphy  v.  San  Luis  Obispo,  39  L.  R.  A.  444,  which  sus- 
tains power  of  city  to  issue  bonds  payable  in  gold  coin  only;  Dennis  v.  Most's 
40  L.  R.  A.  302,  which  denies  power  to  take  away  right  to  contract  for  payment 
in  gold  coin. 

34  L.  R.  A.  548,  THOMPSON  v.  GIBBS,  97  Tenn.  489,  37  S.  W.  277. 
Removal    of    school    teachers. 

Cited  in  footnote  to  Freeman  v.  Bourne,  39  L.  R.  A.  510,  which  holds  dismissal 
of  school  superintendent  justified  by  indictment  for,  and  conviction  of,  adultery. 

34  L.  R,  A.  550,  WAIT  v.  O'NEIL,  22  C.  C.  A.  248,  47  U.  S.  App.  19,  76  Fed.  40b- 
Constractlon  of  contracts. 

Cited  in  Guarantee  Co.  of  N.  A.  v.  Mechanics'  Sav.  Bank  &  T.  Co.  26  C.  C.  A 
152,  47  U.  S.  App.  91,  80  Fed.  772,  construing  fidelity  insurance  contract  mo#C 
favorably  to  insured,  like  indemnity  bond. 

Lease  of  landing  place. 

Cited  in  footnote  to  California  Nav.  &  Improv.  Co.  v.  Union  Transportation  Ca 
46  L.  R.  A.  825,  which  holds  public  use  as  landing  place  of  shore  of  navigable 
waters  outside  municipality  not  included  in  dedication  for  highway. 

Liability   for   cost   of   rebnlldlnar  strnctnres   on   leased   premises. 

Distinguished  in  Felton  v.  Cincinnati,  37  C.  C.  A.  92,  95  Fed.  341,  holding  lefr 
Bor  of  railroad  not  chargeable  with  cost  of  rebuilding  bridges. 
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Waiver  hy  ann^ver. 

Cited  in  Ryder  v.  Bateman,  93  Fed.  22,  questioning  whether  lack  of  possession 
by  complainant  on  bill  to  remove  cloud  from  title  is  waived  by  filing  of  answer. 

Jnrisdletlon  of  equity. 

Cited  in  Chelsea  Sav.  Bank  v.  Ironwood,  130  Fed.  414,  upholding  jurisdiction 
of  equity  in  action  by  bondholders  against  city  and  receiver  to  enforce  equitable 
rights  of  bondholders  in  judgment  against  city  in  favo]r  of  receiver,  for  amount 
paid  for  invalid  bonds. 

34  L.  R.  A.  557,  RYDER  v.  KINSEY,  62  Minn.  85,  54  Am.  St.  Rep.  623,  64 

N.  W.  94. 
Preaninptive  nesllsence. 

Cited  in  Isherwood  v.  H.  L.  Jenkins  Lumber  Co.  84  Minn.  425,  87  N.  W.  931, 
holding  fall  of  pile  of  scantling,  piled  without  cross  sticks  and  bulging  near  bot- 
tom, prima  facie  evidence  of  want  of  care;  Lowe  v.  Salt  Lake  City,  13  Utah, 
97,  57  Am.  St.  Rep.  708,  44  Pac.  1050,  holding  owner  liable  for  injuries  to  one 
lawfully  on  premises,  caused  by  fall  into  unprotected  and  unlighted  hatchway 
beside  path,  on  way  to  outhouse  at  night. 

Cited  in  footnotes  to  Esberg-Gunst  Cigar  Co.  v.  Portland,  43  L.  R.  A.  435, 
which  holds  bursting  of  water  main  for  third  time  under  ordinary  pressure,  evi- 
dence of  negligence;  Wolf  v.  Downey,  51  L.  R.  A.  242,  which  denies  liability  of 
contractor  for  either  carpenter  or  mason  work  for  injury  from  fall  of  brick  from 
unkno>\7i  cause. 

Distinguished  in  Kletschka  v.  Minneapolis  &  St.  L.  R.  Co.  80  Minn.  241,  83 
N.  W.  133,  holding  negligence  not  presumable  where  injury  results  from  unex- 
pected fall  of  earth  from  side  of  ditch  where  employee  is  working. 

Liability  for  fallinar  walls. 

Cited  in  footnotes  to  Lauer  v.  Palms,  58  L.  R.  A.  67,  which  holds  owner  liable 
for. injury  by  fall  of  walls  left  standing  after  fire;  Waterhouse  v.  Joseph  Schlitz 
Brew.  Co.  48  L.  R.  A.  157,  which  holds  liable,  purchaser  continuing  to  use,  or 
permit  use  of,  negligently  constructed  building;  Ainsworth  v.  Lakin,  57  L.  R.  A. 
132,  which  denies  obligation  of  owner  to  remove  or  protect  walls  left  standing 
after  fire  until  after  reasonable  time  to  investigate. 

Cited  in  note  (34  L.  R.  A.  616)  on  liability  of  landlord  for  injuries  to  tenant's 
guests  and  servants  from  defect  in  premises. 

Distinguished  in  Kitchen  v.  Carter,  47  Neb.  782,  66  N.  W.  855,  reversing  ver- 
dict for  plaintiff  where  injury  was  caused  during  fire  by  fall  of  walls  sufficient 
to  maintain  building  in  usual  condition. 

34  L.  R.  A.  564,  PHILADELPHIA  USE  OF  McCANN  v.  PHILADELPHIA  & 

R.  R.  CO.  177  Pa.  292,  35  Atl.  610. 
Liability  of  riflrht  of  -wmy  to  assessment. 

Followed  without  opinion  in  Philadelphia  use  of  Pugh  v.  Philadelphia  &  R.' 
R.  Co.  177  Pa.  300,  35  Atl.  1133. 

Cited  in  footnotes  to  Chicago,  R.  I.  &  P.  R.  Co.  v.  Ottumwa,  51  L.  R.  A.  763, 
which  denies  liability  of  railroad  running  alongside  of  street  to  street-paving 
assessment;  Cincinnati,  L.  &  N.  R.  Co.  v.  Cincinnati,  49  L.  R.  A.  566,  which 
denies  right  to  assess  entire  cost  of  land  taken  for  highway,  on  remaining  land 
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of  same  owner;  Storrie  v.  Houston  City  Street  R.  Co.  44  L.  R,  A.  716,  which 
holds  street  railway  company  required  to  pave  between  rails  and  6  inches  each 
side. 

Cited  in  notes  (57  L.  R.  A.  47)  on  taxation  of  corporate  franchises  in  I'nitfti 
States;    (58  L.  R.  A.  382)   on  who  is  liable  for  expense  of  drainage. 

Poorer  to  compel  milroad  company  to  pave  street. 

Cited  in  Mt.  Joy  v.  Harrisburg,  P.  &  Mt.  J.  &  L.  R.  Co.  8  Northampton  Co. 
Rep.  250,  19  Lane.  L.  Rev.  218,  upholding  power  of  borough  to  compel  railroa<i 
company  to  pave  street  in  front  of  its  property. 

34  L.  R.  A.  567,  WHITE  v.  MEADVILLE,  177  Pa.  643,  35  Atl,  693. 

M aniclpal    frater    ivorks    and    llshtlns    plantn  -^  Poiver    to    coniitnict. 

Cited  in  Hughes  v.  Parnassus,  23  Pa.  Co.  Ct.  201,  upholding  power  of  borou^rb 
to  construct  waterworks  under  general  borough  law,  though  not  expressly  au- 
thorized. 

—  Effect  of  supply  by  private  company. 

Cited  in  Metzger  v.  Beaver  Falls,  178  Pa.  4,  35  Atl.  1134,  enjoining  erection 
of  water  works  by  boiough  already  supplied  under  contract  with  company  or- 
ganized for  that  purpose;  Tyrone  Gas  &  Water  Co.  v.  Tyrone,  195  Pa.  578,  46 
Atl.   134,  restraining  erection  of  plant  by  borough   where  contract   with  water 
company  implied  from  acceptance  of  its  supply  and  levy  of  water  tax  to  nwvi 
charges;  Troy  Water  Co.  v.  Troy,  200  Pa.  456,  50  Atl.  259,  holding  that  failure 
of  company  to  supply  in  accordance  with  contract  does  not  give  borough  right 
to  erect  independent  works;    Carlisle  Gas  &  Water  Co.  v.   Carlisle  Water  to. 
188  Pa.  53  43  W^  N.  C.  110,  41  Atl.  321,  holding  contract  by  borough  with  second 
water   company   for   supply   void   though    stock   and   management   of   first  relin- 
quished; Bennett  Water  Co.  v.  Millvale,  200  Pa.  617,  50  Atl.  155,  holding  company 
holding  contract  for  supply  of  water  to   borough  entitled   to  damages  against 
latter  for  building  and  operating  independent  works;   Southwest  Missouri  Li<:ht 
Co.  V.  Joplin,  101  Fed.  29,  enjoining  municipality  from  operating  public  electric 
light  plant  in  competition  with  private  plant  previously  erected  under  franchise 
granted  by  city;  Carlisle  Gas  &  Water  Co.  v.  Carlisle  Water  Co.  182  Pa.  20.  37 
Atl.  821,  enjoining  corporation  organized  under  general   incorporation  law  from 
operating  in  borough  already  supplied  by  water  company  under  s{)ecial  contract: 
Baily  v.  Philadelphia,  20  Pa.  Co.  Ct.  180,  6  Pa.  Dist.  R.  732,  holding  lease  jrrant- 
ing  exclusive  right  to  supply  gas  to  municipality  not  void  in   toio,  whether  ex- 
clusive feature  valid  or  not;    Schroeder  v.  Scranton  Gas  &  Water  Co.  20  Pa.  Su- 
per. Ct.  258,  denying  power  of  municipal  corporation,  under  statute,  to  regulate 
water  rates  of  private  company. 

Cited  in  footnotes  to  North  Springs  Water  Co,  v.  Tacoma,  47  L.  R.  A.  214, 
which  sustains  city's  right  to  build  own  water  works  after  granting  franchise 
to  water  company;  Helena  Consolidated  Water  Co.  v.  Steele,  37  L.  R.  A.  412, 
which  holds  statute  allowing  city  to  acquire  water  plant  only  by  purchase  from 
private  parties  void. 

Cited  in  notes    (50  L.  R,  A.  145)    on  privilege  of  using  str€»ets  as  a  contract 
within   constitutional   provision  against   impairing  obligation  of  contracts:    (61 
L.  R.  A.  34,  38)  on  establishment  and  regulation  of  municipal  water  supply. 
Distinguished  in  Boyertown  Water  Co.  v,  Boyertown,  200  Pa.  404,  50  Atl.  189, 
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and  Centre  Hall  Water  Co.  v.  Centre  Hall,  186  Pa.  81,  40  Atl.  153,  refusing  to 
enjoin  construction  of  water  works  by  borough  previously  supplied  by  company, 
but  not  under  contract  with  borough;  Philipsburg  Water  Co.  v.  Citizens*  Water 
Co.  189  Pa.  31,  41  Atl.  979,  holding  corporation  organized  under  general  corpo- 
ration law,  supplying  borough  without  special  contract,  not  entitled  to  injunc- 
tion against  rival  corporation,  where  8  per  cent  dividends  earned  for  five  years; 
Skaneateles  Waterworks  Co.  v.  Skaneateles,  184  U.  S.  366,  46  L.  ed.  591,  22 
Sup.  Ct.  Rep.  400;  Colby  University  v.  Canandaigua,  96  Fed.  453;  Thomas  v. 
Grand  Junction,  13  Colo.  App.  89,  56  Pac.  665;  North  Springs  Water  Co.  v. 
Tacoma,  21  Wash.  531,  47  L.  R.  A.  220,  58  Pac.  773, — holding  municipality  grant- 
ing to  private  family  franchise  not  exclusive  not  estopped  from  thereafter  con- 
structing municipal  water  works;  Bienville  Water  Supply  Co.  v.  Mobile,  95  Fed. 
542,  refusing  to  enjoin  erection  of  municipal  water  works  by  town  not  refusing 
to  pay  stipulated  rent  under  prior  nonexclusive  contract  with  private  company; 
Philipsburg  Water  Co.  v.  Philipsburg,  203  Pa.  565,  53  Atl.  347,  upholding  right 
of  borough  upon  expiration  of  contract  with  water  company,  to  contract  with 
another  company  for  supply,  where  first  company  had  forfeited  right  of  ex- 
clusive privilege. 

— —  Remedies  available  to  nmnlclpallty   for  breacb  of  contraet. 

Cited  in  Tyrone  Gas  A  Water  Co.  v.  Burley,  19  Pa.  Super.  Ct.  354,  holding 
members  of  borough  committee  turning  on  water  from  plugs  of  private  water 
company,  illegally  and  by  force,  liable  for  statutory  penalty. 

Gonstractlon  of  contemporary  sta tntea. 

Cited  in  Sprague  v.  Baldwin,  18  Pa.  Co.  Ct.  572,  dictum  that  compulsory  edu- 
cation act  and  act  for  compulsory  vaccination  of  school  children  should  be 
harmoniously  construed;  Brooke  v.  Kaufman,  6  Pa.  Dist.  R.  514,  construing 
statutes  of  May  4  and  23,  1889,  to  impose  lien  for  tw^o  years  after  levy  and  as- 
sessment of  taxes,  and  thereafter  until  paid,  if  necessary  steps  of  entry  and 
revival  taken. 

34  L.  R,  A.  572,  NORTHERN  C.  R.  CO.  v.  HARRISBURG  &  M.  ELECTRIC  R. 
CO.  177  Pa.  142,  35  AU.  624. 

Remittitur  for  issuance  of  injunction  in  180  Pa.  11,  36  Atl.  321. 

Rigrht  to  croMa  rallfvay. 

■  Cited  in  Cumberland  Valley  R.  Co.  v.  Harrisburg  &  M.  Electric  R.  Co.  177  Pa. 
158,  35  Atl.  1133,  enjoining  construction  of  street  railway  beneath  superstructure 
of  steam  railway  without  consent,  at  point  not  public  highway;  Speese  v.  Schuyl- 
kill River  East  Side  R.  Co.  23  Pa.  Co.  Ct.  22,  8  Pa.  Dist.  R,  587,  44  W.  N.  C.  497, 
enjoining  construction  of  overhead  bridge  without  consent  by  grantor  of  right  of 
way,  for  purpose  of  access  to  premises;  Trenton  Cut-Off  R.  Co.  &  Pennsylvania  R. 
Co.  v.  Newtown  Electric  vStreet  R.  Co.  8  Pa.  Dist.  R.  551,  denying  right  of  electric 
railway  company  to  take  land  of  railway  company  on  each  side  of  actual  crossing, 
without  its  consent,  although  it  is  used  as  public  highway;  Pennsylvania  R.  Co. 
v.  Glenwood  &  D.  Electric  Street  R,  Co.  41  W.  N.  C.  444,  holding  steam  railway 
company  estopped  to  enjoin  construction  of  overhead  crossing  by  electric  railway, 
where  grade  crossing  objected  to  and  purchase  of  land  for  bridge  encouraged. 

Cited  in  footnotes  to  Chester  Traction  Co*  v.  Philadelphia,  W.  &  B.  R.  Co.  44  L. 
R.  A.  269,  which  holds  imperious  necessity  for  additional  street  railway  crossing 
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over  railroad  not  shown  by  increase  of  traffic  preventing  quick  movement  of  cars: 
Southern  R.  Co.  v.  Atlanta  R.  &  Power  Co.  61  L.  R.  A.  125,  which  sustains  right 
of  street  railway  to  cross  steam  railroad  tracks;  General  Electric  Co.  v.  Chicago, 
I.  &  L.  R.  Co.  58  L.  R.  A.  231,  which  sustains  right  of  railroad  company  to  inJun^ 
tion  against  construction  under  invalid  ordinance,  of  street  railway  which  would 
specially  injure  former  company. 

Distinguished  in  Pennsylvania  R.  Co.  v.  Inland  Traction  Co.  18  Montg.  Co.  L. 
Rep.  135,  denying  right  of  steam  railroad  company  to  prevent  trolley  companj 
from  laying  tracks  on  highway  in  front  of  its  property  and  under  its  overhead 
bridge. 

—  Interest    in    rigrht    of    ivay. 

Cited  in  Philadelphia  &  T.  R.  Co.  v.  Philadelphia  &  B.  Pass.  R.  Co.  6  Pa.  Dist 
R.  278,  holding  interest  of  railway  in  land  covered  by  its  right  of  way  sufficient 
to  support  action  against  party  obstructing  access  thereto  from  nighway. 

Grade   crosslnsr)    cost    of   construction. 

Cited  in  Perkiomen  R.  Co.  v.  Collegeville  Electric  Street  R.  Co.  14  Montg.  Co. 
L.  Rep.  21,  authorizing  trolley  railway  crossing  at  grade  over  steam  railroad  track 
where  cost  of  other  crossing  would  prevent  its  construction. 

34  L.  R,  A.  575,  OAKFORD  v.  NIXON,  177  Pa.  76,  36  Atl.  588. 
Eviction. 

Cited  in  Walters  v.  Transue,  6  Northampton  Co.  Rep.  408,  holding  eviction  ques- 
tion for  jury  where  landlord  erects  fence  excluding  tenant  from  portion  of  le&se'i 
premises. 

34  L.  R.  A.  577,  VAN  STEUBEN  v.  CENTRAL  R.  CO.  178  Pa.  367,  35  Atl.  992. 

Judgment  for  plaintiff  affirmed  on  second  appeal  in  185  Pa.  293,  39  Atl.  1119. 
Validity   of   railroad    leases. 

Cited  in  Hanlon  v.  Philadelphia  &  W.  C.  Turnp.  Road  Co.  182  Pa.  121,  40  W.N. 
C.  523,  37  Atl.  943,  holding  exemption  of  lessor  of  railroad  by  lessee,  from  liabilitj 
for  injuries,  unavailing  as  defense  in  absence  of  statutory  authority  for  such 
contract. 

Cited  in  note  (44  L.  R.  A.  739,  742)  on  liability  of  lessor  of  railroad  for  injuries 
caused  by  negligence  of  another  company  using  road  under  lease,  license,  or  other 
contract. 

Distinguished  in  Pinkerton  v.  Pennsylvania  Traction  Co.  193  Pa.  235,  44  Atl. 
284,  Affirming  16  Lane.  L.  Rev.  118,  upholding  implied  statutory  power  of  traction 
railway  companies  to  lease  to  motor  power  companies;  Pittsburg,  J.  E.  &  E.  R- 
Co.  V.  Altoona  &  B.  C.  R.  Co.  196  Pa.  466,  46  Atl.  431,  refusing  to  declare  lease 
void  as  ultra  vires  between  parties,  where  executed  and  lessor  received  profiU 
thereof. 

Public  policy. 

Cited  in  Northern  C.  R.  Co.  v.  Walworth,  193  Pa.  215,  44  Atl.  253,  holding  pur- 
chase of  noncompeting  road  by  railway  corporation  not  against  public  policy;  Com. 
ex  rel.  Luden  v.  Kutz,  6  Pa.  Dist.  R.  574,  holding  auctioneer's  licenses  ieeuabJe  bj 
county  treasurers  and  not  by  governor,  under  P.  L.  1874,  chap.  332. 
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(JlaMi   lefflalAtlon. 

Cited  in  Com.  v.  Morton,  23  Pa.  Co.  Ct.  387,  9  Pa.  Diet.  R.  133,  upholding  stat- 
ute relating  only  to  use  of  trademarks  or  trade  labels  by  labor  unions. 

PlreM  cAimed  by  sparks  from  enirliie. 

Cited  in  Thomas  v.  New  York,  C.  &  St.  L.  R.  Co.  182  Pa.  542,  41  W.  N.  C.  146, 
38  Atl.  413,  admitting  evidence  of  other  fires  set  same  day  by  same  locomotive; 
Matthews  v.  Pittsburg  &  L.  E.  R.  Co.  18  Pa.  Super.  Ct.  15,  holding  negligence  for 
jury  where  evidence  tends  to  show  fire  caused  by  sparks  from  engine,  though  suffi- 
cient spark  arrester  provided. 

m 

34  L.  R.  A.  581,  HAY  v.  PETERSON,  6  Wyo.  419,  45  Pac.  1073. 
Aecomit  books  mm  eTldemee. 

Cited  in  notes  (52  L.  R.  A.  552,  573,  576)  on  party's  books  of  account  as  evi- 
dence in  .his  own  favor;  (52  L.  R.  A.  710)  on  what  is  provable  by  books  of  ac- 
count. 

Presumption  from  spoliation  of  eTldence. 

Cited  in  footnotes  to  Western  &  A.  R.  Co.  v.  Morrison,  40  L.  R.  A.  84,  which 
holds  request  to  charge  that  production  of  defendant's  employee  in  court  for  exam- 
ination by  plaintiff  overcomes  any  presumption  from  defendant's  failure  to  intro- 
duce him,  properly  refused;  McHugh  v.  McHugh,  41  L.  R.  A.  805,  which  holds  at- 
tempt to  procure  false  testimony  or  corrupt  jurors  admissible  to  raise  presump- 
tion against  guilty  parties. 

Bvrden  of  proof. 

Cited  in  footnote  to  Tucker  v.  State,  46  L.  R.  A.  181,  which  holds  person  wrong- 
fully killing  another  with  deadly  weapon  has  burden  of  proving  justification  or 
legal  excuse  in  action  for  damages. 

34  L.  R.  A.  593,  PETERSON  v.  ATLANTIC  CITY  R.  CO.  177  Pa.  335,  35  Atl.  021. 
Review-  of  exercise  of  discretion. 

Cited  in  Smith  v.  Times  Pub.  Co.  178  Pa.  511,  35  L.  R.  A.  834,  36  Atl.  296,  re- 
versing for  excessive  damages  where  motion  for  new  trial  denied  in  lower  court: 
Re  Huntingdon  County  Line,  11  Pa.  Super.  Ct.  394,  overruling  action  of  trial  court 
in  ordering  hearing  on  exceptions  alleging  matters  of  fact,  on  same  day  presented, 
without  opportunity  to  meet  new  facts  by  testimony. 

34  L,  R.  A.  595,  BENNETT  v.  EASTERN  BLDG.  &  L.  ASSO.  177  Pa.  233,  55  Am. 

St.  Rep.  723,  35  Atl.  684. 
Liaiv   Kovernlnff  contract  iv^lth   nonresident. 

Cited  in  Elmira  Mut.  Bldg.  &  L.  Asso.  v.  Wahoo  Tribe  No.  119,  I.  O.  R.  M.  9 
Kulp,  489,  and  People's  Bldg.  &  L.  &  Sav.  Asso.  v.  Berlin,  201  Pa.  4,  88  Am.  St. 
Rep.  764,  50  Atl.  308,  holding  foreign  usury  laws  control  loan  through  agent  to 
resident  debtor  on  property  situated  in  forum,  where  debt  payable  at  foreign  office ; 
Mutual  Guarantee  Bldg.  &  L.  Asso.  v.  Fallen,  4  Lack.  Legal  News,  352,  21  Pa. 
Co.  Ct.  618,  holding  loan  by  corporation  organized  under  foreign  laws,  but  doing 
principal  business  in  forum,  governed  by  foreign  usury  laws,  where  so  stipulated 
in  bond;  Russell  v.  Pierce,  121  Mich.  212,  80  N.  W.  118,  and  United  States  Sav. 
&  L.  Co.  V.  Shain,  8  N.  D.  141,  77  N.  W.  1006,  foreclosing  mortgage  securing  loan 
by  foreign  association  to  resident  secured  on  local  property,  wheje  not  usurious 
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under  foreign  law  expressly  stipulated  to  govern ;  Baltimore  Bldg.  ft  L.  Asso.  ?. 
Titlow,   19  Pa.  Co.  Ct.  521,  enforcing  premium  and  interest  on  loan  by  foreign 
building  association  to  resident,  where  made  payable  at  foreign  office  and  foreign 
law  permits  charge;  Neal  v.  New  Orleans  Loan,  Bldg.  ft  Sav.  Asso.  100  Tenn.  614, 
46  S.  W.  755,  refusing  to  cancel  unmatured  mortgage  to  secure  loan  by  foreign 
association,  payable  at  foreign  office,  though  loan  and  lawful  interest  under  Uw3 
of  forum  repaid;  Guarantee  Sav.  Loan  ft  Invest.  O).  v.  Alexander,  96  Fed.  873, 
foreclosing  mortgage  on  property  in  forum  given  to  secure  loan  by  foreign  associ- 
ation, where  not  usurious  under  foreign  law  w^here  payable ;  Manship  v.  New  South 
Bldg.  ft    L.  Asso.  110    Fed.  859,    holding    foreign    law  governs    usury  of   fixed 
premium    on    loan    by    foreign    association    to    domestic    debtor,    wheVe    pay- 
able   at    foreign    office    though    payment    to    local    agents    permitted    for   eon- 
venience;  McKean  v.  New  York  Nat.  Bldg.  ft  L.  Asso.  24  Pa.  Co.  Ct.  459,  holding 
member  of  foreign  building  association  not  entitled  to  attachment  for  nonpaynient 
of  stock  maturing  at  fixed  time,  where  foreign  law  provides  for  maturity  only 
when  earnings  bring  stock  to  par;  United  States  Sav.  &  L.  Co.  v.  Beckley,  137  Ala. 
122,  62  L.  R.  A.  40,  97  Am.  St.  Rep.  19,  33  So.  934,  holding  note  and  mortgage 
given  to  foreign  loan  association  to  be  contracts  of  state  where  such  mortgagee 
resides. 

Cited  in  footnotes  to  National  Mut.  Bldg.  ft  L.  Asso.  v.  Brahan,  57  L.  R,  A.  793, 
which  holds  usury  in  loan  by  foreign  loan  association  to  resident,  secured  by 
mortgage  on  land  in  state,  determined  by  local  law;  Washington  Nat.  Bldg.  Loan 
&  Invest.  Asso.  v.  Stanley,  58  L.  R.  A.  816,  which  holds  contract  treated  as  domes- 
tic, where  application  for  loan  made  to  association  doing  business  in  state,  through 
resident  agent,  secured  by  mortgage  on  land  in  state,  where  money  also  used. 

Cited  in  notes  (55  L.  R.  A.  950)  on  whether  lex  rei  sitce  with  respect  to  inter- 
est and  usury  necessarily  controls  in  action  to  foreclose  real  estate  mortgage; 
(62  L.  R.  A.  65,  71)  on  conflict  of  laws  as  to  interest  atid  usury. 

Distinguished  in  Beso  v.  Eastern  Bldg.  ft  L.  Asso.  16  Pa.  Super.  Ct.  226,  holding 
mortgage  of  property  situated  in  forum,  executed  by  resident  as  security  for  loan 
by  foreign  building  association,  governed  by  domestic  law ;  Floyd  v.  National  Loan 
ft  Invest.  Co.  49  W.  Va.  344,  54  L.  R.  A.  543,  footnote  p.  536,  87  Am.  St.  Rep.  805, 
38  S.  E.  653,  enjoining  foreclosure  sale  under  mortgage  to  foreign  association 
where  premium  on  loan  not  definite  and  certain  at  inception  as  required  by  do- 
mestic law,  though  loan  payable  at  foreign  office. 

Usnrr   in    loanii   by   bnlldinir   aaMOciatlon. 

Cited  in  Peoples'  Bldg.  Loan  ft  Sav.  Asso.  v.  Backus,  2  Herdman  (Neb.)  464,  89 
N.  W.  315,  holding  foreign  law  as  to  usury,  where  not  pleaded  nor  proved,  pre- 
sumed to  be  same  as  that  of  forum. 

Cited  in  footnotes  to  Gray  v.  Baltimore  Bldg.  ft  L.  Asso.  54  L.  R.  A.  217,  whidi 
holds  percentage  payable  to  loan  association  indefinitely  usuriotis,  though  called 
"premium;"  Wa.shington  Nat.  Bldg.  Loan  ft  Invest.  Asso.  v.  Stanley,  58  L.  R.  A. 
816,  which  holds  exaction  of  monthly  premium  which,  with  interest,  exceeds  legal 
rate,  unauthorized;  Pacific  States  Sav.  Loan  ft  Bldg.  Co.  v.  Hill,  56  L.  R.  A.  163, 
which  holds  requirement  that  borrower  bid  for  stock  and  pay  dues  on  same,  device 
to  cover  usury. 
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34  L.  R.  A.  597,  HARRISBURG  NAT.  BANK  v.  BRADSHAW,  178  Pa.  180,  35 

Atl.  629. 
Confemilon    of  Jadsment    by   married    woman. 

Cited  in  Stahr  v.  Brewer,  186  Pa.  625,  42  W.  N.  C.  357,  65  Am.  St.  Rep.  883,  40 
Atl.  1016,  holding  that  judgment  against  married  woman  on  her  judgment  note, 
should  not  be  stricken  off  where  no  defects  appear  of  record. 

Married  womam'ii  liability-  la  relation  to  negotiable  paper. 

Cited  in  footnote  to  Kitchen  v.  Chapin,  57  L.  R.  A.  914,  which  holds  married 
woman  liable  on  her  guaranty  of  note  owned  by  her  and  payable  to  her  order. 

34  L.  R.  A.  600,  HELLER  v.  ROYAL  INS.  CO.  177  Pa.  262,  35  Atl.  726. 

34  L.  R.  A.  602,  SCHWEISS  v.  DISTRICT  COURT,  23  Nev.  226,  45  Pac.  289. 

34  L.  R,  A.  604,  Re  SPITZ  BROS.  8  N.  M.  622,  45  Pac.  1122. 

34  L,  R.  A.  609,  McCONNELL  v.  LEMLEY,  48  La.  Ann.  1433,  55  Am.  St.  Rep.  319, 
20  So.  887. 

Ijlabllltr  of  landlord  for  Injnrlea  thronffb  defect  of  preml«e«. 

Followed  without  discussion  in  Prechter  v.  Lemley,  48  La.  Ann.  1440,  20  So. 
1019. 

Cited  in  Whitmore  v.  Orono  Pulp  ft  Paper  Co.  91  Me.  309,  40  L.*R.  A.  380,  64 
Am.  St.  Rep.  229,  39  Atl.  1032,  holding  lessor  of  pulp  mill  not  liable  to  employee 
of  lessee  for  injuries  received  through  defective  digester  not  dangerous  unless  used. 

Cited  in  footnotes  to  Texas  Loan  Agency  v.  Fleming,  44  L.  R.  A.  279,  which  de- 
nies liability  of  landlord  for  injury  to  persons  stepping  out  of  unguarded  door 
opening  into  space,  while  lessee  in  possession;  Smith  v.  State,  51  L.  R.  A.  772, 
which  denies  landlord's  liability  for  injury  to  subtenant's  child  from  defective  bal- 
ustrade on  porch;  Henson  v.  Beckwith,  38  L.  R.  A.  716,  which  denies  landlord's 
liability  for  injury  to  one  delivering  goods  to  tenant,  by  falling  into  elevator  well 
which  tenant  had  covenanted  to  repair;  Towne  v.  Thompson,  46  L.  R,  A.  748,  which 
denies  boarding-house  lessor's  liability  to  tenant's  boarders  for  illness  from  un- 
sanitary condition  of  premises;  Barman  v.  Spencer,  44  L.  R.  A.  815,  which  holds 
landlord  liable  to  guest  of  tenant  for  leaving  well  open  and  unguarded;  Brady  v. 
Klein,  62  L.  R.  A.  909,  which  denies  right  of  action  by  licensee  of  tenant  on  land- 
lord's covenant  to  repair,  for  injury  due  to  defective  condition  of  premises. 

Cited  in  notes  (34  L.  R,  A.  825,  832)  on  liability  of  landlord  for  injury  to  ten- 
ant from  defect  in  premises;  (34  L.  R.  A.  562)  on  individual  liability  for  falling 
walls  or  buildings. 

LlabllltT  of  third  persona  for  Injuries  to  servants. 

Cited  in  note  (46  L.  R.  A.  83)  on  right  of  servant  to  recover  damages  from 
persons  other  than  his  master  for  injuries  received  in  performance  of  duties. 

lilablllty   of   lessor   for  neflrllgrence   of   lessee. 

Cited  in  Muntz  v.  Algiers  &  G.  R.  Co.  Ill  La.  428,  64  L.  R.  A.  227,  100  Am.  St. 
Rep.  495,  35  So.  624,  holding  railroad  company  leasing  road  liable  for  negligence 
of  lessee. 


366  L.  R  A.  CASES  AS  AUTHORITIES.  [34  L.  R.  A. 

34  L.  R.  A.  615,  STENBERG  v.  WILLCOX,  96  Tenn.  163,  33  S.  W.  917. 

Rehearing  denied  in  96  Tenn.  328,  34  L.  R.  A.  832,  54  Am.  St.  Rep.  823,  33 
S.  W.  914. 
LlabllItT  of  landlord  for  Injarlea  due  to  defects  In   premtaes. 

Cited  in  Willcox  v.  Hines,  100  Tenn.  539,  41  L.  R.  A.  278,  66  Am.  St.  Rep.  770, 
46  S.  W.  297,  upholding  recovery  by  guest  of  lessee  against  landlord  for  injury 
due  to  defective  condition  of  porch,  of  which  latter  could  have  been  aware  by 
exercise  of  reasonable  diligence;  Schwalbach  v.  Shinkle,  W.  &  K.  Co.  97  Fed.  484, 
holding  landlord  not  liable  for  injury  to  lessee's  employee,  due  to  defective  con- 
dition of  warehouse  of  which  lessee  had  notice  at  time  of  lease. 

Cited  in  footnotes  to  Texas  Loan  Agency  v.  Fleming,  44  L.  R.  A.  279,  which  de- 
nies liability  of  landlord  for  injury  to  persons  stepping  out  of  unguarded  door 
opening  into  space  while  lessee  in  possession ;  Towne  v.  Thompson,  46  L.  R.  Al.  748, 
which  denies  boarding-house  lessor's  liability  to  tenant's  boarders  for  illness  from 
unsanitary  condition  of  premises;  Smith  v.  State,  51  L.  R.  A.  772,  which  denies 
landlord's  liability  for  injury  to  subtenant's  child  from  defective  balustrade  on 
porch;  Brady  v.  Klein,  62  L.  R.  A.  909,  which  denies  riglit  of  action  by  licensee  of 
tenant  on ' landlord's  covenant  to  repair,  for  injury  due  to  defective  condition  of 
premises.' 

Cited  in  note  (34  L.  R.  A.  609)  on  landlord's  liability  for  injury  to  tenant's 
guests  and  servants  from  defect  in  premises. 

Disapproved  in  Whitmore  v.  Orono  Pulp  &  Paper  Co.  91  Me.  308,  40  L.  R.  A. 
380,  64  Am.  St.  Rep.  229,  39  Atl.  1032,  holding  owner  not  liable  to  employee  of 
lessee  for  injury  due  to  defective  pulp  digester,  not  dangerous  unless  used,  and 
referring  with  approval  to  annotation  in  34  L.  R.  A.  615. 
Parol  evidence  of  contract. 

Cited  in  Lewis  v.  Turnley,  97  Tenn.  202,  36  S.  W.  872,  admitting  evidence  of 
contemporary  parol  contract  for  transfer  of  insurance  policies  to  vendee,  where 
purposely  omitted  from  deed. 

34  L.  R.  A.  620,  OTTENBERG  v.  CORNER,  22  C.  C.  A.  163,  40  U.  S.  App.  320,  76 

Fed.  263. 
Effect  of  state  declalons  In  Federal  conrta. 

Cited  in  First  Nat.  Bank  v.  Glass,  25  C.  C.  A.  154,  49  U.  S.  App.  228,  79  Fed. 
709,  following  construction  of  Kansas  homestead  and  exemption  laws  by  state 
court;  Union  P.  R.  Co.  v.  Reed,  25  C.  C.  A.  394,  49  U.  S.  App.  233,  80  Fed.  239, 
following  state  decisions  on  admissibility  of  records  of  deeds  under  state  registra- 
tion laws. 
Flndlnfira  of  fact  by  trial  court. 

Cited  in  Denver  &  R.  G.  R.  Co.  v.  Ristine,  23  C.  C.  A.  14,  40  U.  S.  App.  579, 
77  Fed.  59,  sustaining  finding  of  trial  court  as  to  existence  and  terms  of  oral  con- 
tract, in  absence  of  obvious  error  in  law  or  serious  mistake  in  consideration  of 
evidence. 

34  L.  R.  A.  625,  RICHMOND  &  I.  CONSTR.  CO.  v.  RICHMOND,  N.  L  &  B.  R,  CO. 
15  C.  C.  A.  289,  31  U.  S.  App.  704,  68  Fed.  105. 

Subsequent  appeal  by  intervener  in  Central  Trust  Co.  v.  Richmond,  N.  I.  A  B.  R. 
Co.  45  C.  C.  A.  61,  105  Fed.  804. 
Identity   of  corporatlonw. 

Cited  in  White  v.  Pecos  Land  &  Water  Co.  18  Tex.  Civ.  App.  637,  45  S.  W.  207, 
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holding  land  and  water  company  and  irrigation  company  not  identical  though 
organized  by  same  parties  and  operated  in  same  interest;  Chase  v.  Michigan 
Teleph.  Co.  121  Mich.  634,  80  N.  W.  717,  holding  company  purcliasing  and  oper- 
ating plant  of  similar  company  not  liable  for  injury  to  employee  of  latter  where 
not  made  so  by  statute  or  purchase  agreement;  Postal  Teleg.  Cable  Co.  v.  Oregon 
Short  Line  R.  Co.  23  Utah;  481,  90  Am.  St.  Rep.  705,  65  Pac.  735,  holding  cor- 
poration de  facto  under  local  laws  entitled  to  local  condemnation  statutes  though 
foreign  corporation  controls  stock;  United  Mines  Co.  v.  Hatcher,  25  C.  C.  A.  47, 
40  U.  S.  App.  139,  79  Fed.  519,  holding  lessor  of  mining  property  not  liable  for 
debts  of  lessee  as  same  party,  though  lessee  by  agreement  organized  corporation, 
stock  of  which  taken  entirely  by  lessor. 

litem  la^r* 

Cited  in  Re  West  Norfolk  Lumber  Co.  112  Fed.  766,  holding  lien  for  supplies 
furnished  to  lumber  company  engaged  in  buying  and  selling  lumber  incidentally  to 
principal  business  of  preparing  rough  lumber  for  use,  enforceable  under  Federal 
bankruptcy  act  of  1898. 

34  L.  R.  A.  634,  CARR  v.  STATE,  106  Ala.  35,  54  Am.  St.  Rep.  17,  17  So.  350. 

ImprlMoninemt  -for  debt. 

Cited  in  footnote  to  Second  Nat.  Bank  v.  Becker,  51  L.  R.  A.  860,  which  denies 
right  to  imprison  sureties  for  refusal  to  pay  judgment  against  principal. 

Criminal  llabllltT  for  fraud. 

Cited  in  footnote  to  State  v.  Eifert,  38  L.  R.  A.  485,  which  holds  guilty,  banker 
failing  to  repudiate  son's  reception  of  deposit  after  bank's  insolvency  known. 

Cited  in  note  (31  L.  R.  A.  124)  on  criminal  liability  for  receiving  deposit  in 
bank,  knowing  of  its  insolvency. 

Distinguished  in  Chauncey  v.  State,  130  Ala.  73,  89  Am.  St.  Rep.  17,  30  So.  403, 
upholding  statute  making  it  criminal  offense  to  obtain  board  by  fraud. 

r 

Contempt  of  court. 

Cited  in  McKissack  v.  Voorhees,  119  Ala.  105,  24  So.  523,  denying  right 
to  imprison  party  for  failure  to  pay  over  money  charged  to  be  fraudulently  with- 
held from  creditors,  where  not  shown  to  be  in  his  possession  or  fraudulently  dis- 
posed of  after  suit,  to  avoid  court's  anticipated  order. 

34  L.  R.  A.  656,  STATE  v.  YARDLEY,  95  Tenn.  546,  32  S.  W.  481. 

Construction  of  statute. 

Cited  in  Knoxville  &  O.  R.  Co.  v.  Harris,  99  Tenn.  704,  53  L.  R.  A.  929,  43 
S.  W.  115,  and  Henley  v.  State,  98  Tenn.  706,  39  L.  R.  A.  132,  41  S.  W.  352, 
holding  that  construction  of  statute  which  will  uphold  it  will  be  favored. 

Plnralltr  of  .subjects  In  statute. 

Cited  in  State  ex  rel.  Astor  v.  Schlitz  Brewing*  Co.  104  Tenn.  727,  78  Am.  St. 
Rep.  941,  59  S.  W.  1033,  holding  anti-trust  law  valid,  though  dealing  with  both 
domestic  and  imported  goods;  State  v.  McMinnville,  106  Tenn.  389,  61  S.  W.  785, 
upholding  provision  for  dismissal  of  pending,  and  prohibition  against  similar, . 
actions  in  future  in  statute  relieving  state  from  costs  of  litigation,  collection  of 
which  in  police  court  neglected;  Carroll  v.  Alsup,  107  Tenn.  267,  64  S.  W.  193, 
upliolding  statute  not  void  as  embracing  more  than  one  subject  because  it  pro- 
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vides  for  assessment  of  certain  corporate  property  and  the  exemption  of  certain 
other  property;  State  v.  Brown,  103  Tenn.  456,  53  S.  W.  727,  upholding  provision 
for  punishment  of  aiders  and  abettors  in  statute  to  "prevent"  unlawful  carnal 
knowledge  of  infant  females. 

Svfllcleiicy  of  title  of  atatute* 

Cited  in  Quinlan  v.  Houston  &  T.  C.  R.  Ck).  89  Tex.  371,  34  S.  W.  738,  holdin<; 
statute  extending  operation  of  previous  act  to  new  subjects  not  void  for  refer- 
ence to  prior  act  merely  by  title;  Ryan  v.  Louisville  &  N.  Terminal  Co.  102  Tenn. 
127,  45  L.  R.  A.  300,  50  S.  W.  744,  upholding  authorization  of  railroads  to  own 
stock  and  guarantee  bonds  of  terminal  company  in  statute  to  amend  act  provid- 
ing for  organization  and  defining  powers  of  terminal  companies;  State  ex  rcL 
Smith  v.  State  Dental  Examiners,  31  Wash.  499,  72  Pac,  110,  holding  title  of 
act  "to  regulate  practice  of  dentistry"  broad  enough  to  include  provision  for 
penalty. 

Repeal    of    atatnte. 

Cited  in  Memphis  v.  American  Exp.  Co.  102  Tenn.  341,  52  S.  W.  172,  holding 
general  repealing  clause  of  no  effect  w^here  laws  repealed  thereby  not  recit4>d 
in  caption  or  body  of  act;  Bailey  v.  Drane,  96  Tenn.  19,  33  S.  W.  573,  holding 
tax  upon  inheritance  Of  estate  from  brother  or  sister  impliedly  repealed  by  stat- 
ute expressly  exempting  such  transfer. 

Validity  of  Mtatute  pre»crlbliiff  rale*  of  evidence. 

Cited  in  footnotes  to  Baltimore  A  O.  S.  W.  R,  Co.  v.  Read,  56  L.  R.  A.  468,  which 
holds  void,  statute  preventing  railroad  company  from  setting  up,  in  defense  of 
suit  for  injury  to  employee,  decisions  of  state  where  injury  occurred;  Missouri. 
K.  &  T.  R.  Co.  V.  Simonson,  57  L.  R.  A.  765,  which  holds  void,  statute  making 
specifications  of  weights  in  bills  of  lading  conclusive. 

Imprlsonmemt  for  debt. 

Cited  in  footnote  to  State  v.  Cook,  58  L.  R.  A.  625,  which  holds  decree  for  ali- 
mony not  within  prohibition  against  imprisonment  for  debt. 

34  L.  R.  A.  674,  RATHBONE  v.  HOPPER,  57  Kan.  240,  45  Pac.  610. 

'Wl&at    constltatea    a    nnanlclpallty. 

Cited  in  State  v.  Wilson,  65  Kan.  238,  69  Pac.  172,  holding  school  district  a 
"municipality"  within  meaning  of  "eight  hour"  law. 

SvlBclency  of  title  to  statute. 

Cited  in  Otto  Gas-Engine  Works  v.  Hare,  64  Kan.  81,  67  Pac.  444,  upholding, 
in  act  to  "regulate"  conditional  sales,  provision  for  making  and  preserving  record 
thereof. 

UnautliorlBed   bond   l««ne». 

Cited  in  Edminson  v.  Abilene,  7  Kan.  App.  307,  54  Pac.  568,  holding  munici- 
pal funding  bonds  issued  under  authority  of  resolution  instead  of  ordinance, 
void  in  hands  of  innocent  purchaser. 

Cited  in  footnote  to  Wilkes  County  v.  Call,  44  L.  R.  A.  252,  which  holds  void, 
county  bonds  issued  under  authority  of  unconstitutional  statute. 
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34  L.  R.  A.  678,  TILLINGHAST  v.  MERRILL,  151  N.  Y.  136,  66  Am.  St.  Rep. 
612.  45  N.  E.  375. 

Litabllltr  of  public  ofllcers  for  1«mmi  of  public  money*. 

Cited  in  Gartley  v.  People,  24  Colo.  160,  49  Pac.  272,  and  Van  Trees  v.  Terri- 
tory, 7  Okla.  364,  54  Pac.  495,  holding  county  treasurer  liable  for  loss  of  public 
money  through  failure  of  bank  in  which  deposited,  though  without  negligence; 
Johnstown  v.  Rodgers,  20  Misc.  265,  45  N.  Y.  Supp.  661,  holding  city  chamberlain 
liable  for  public  moneys  stolen  from  safe  provided  by  municipality  for  preservation 
thereof;  Lamb  v.  Dart,  108  Ga.  613,  34  S.  E.  160,  holding  liability  of  county  treas- 
urer for  loQs  of  public  moneys  through  failure  of  bank  of  deposit,  enforceable 
against  his  estate;  People  ex  rel.  Pennell  v.  Treanor,  15  App.  Div.  510,  44  N.  Y. 
Supp.  528,  compelling  by  mandcimus  payment  of  municipal  bonds  by  town  com- 
missioner, proceeds  of  which  lost  through  failure  of  broker  by  whom  negotiated; 
Mercer  v.  Floyd,  24  Misc.  165,  53  N.  Y.  Supp.  433,  holding  tax  to  relieve  tax  col- 
lector from  loss  through  failure  of  bank  of  deposit  void ;  Kilby  v.  First  Xat.  Bank, 
32  Misc.  374,  66  N.  Y.  Supp.  579,  holding  guarantor  of  bank  of  deposit  entitled 
to  set  off  amount  due  from  bank  to  creditors  on  insolvency,  against  bank's  claim 
upon  Hen. 

Cited  in  footnotes  to  Thomssen  v.  Hall  County,  57  L.  R.  A.  303,  which  holds 
county  treasurer  liable  on  bond  for  loss  of  money  by  bank  failure;  Maloy  v. 
Bernalillo  County,  52  L.  R.  A.  126,  which  holds  county  liability  on  bond,  absolute, 
except  for  overruling  necessity. 

Disapproved  in  State  v.  Gramm,  7  Wyo.  354,  40  L.  R.  A.  698,  52  Pac.  533, 
holding  county  treasurer  not  liable  for  public  moneys  lost  through  failure  of 
bank  in  which  deposited  in  good  faith  and  in  exercise  of  due  care. 

To^rm   MuperTlsor* 

Cited  in  People  ex  rel.  Bowers  v.  Allen,  19  Misc.  469,  44  N.  Y.  Supp.  566,  re- 
fusing mandamus  to  compel  payment  of  public  money  to  school  district  by  town 
supervisor. 

Poaltlon*  of  confldence. 

Cited  in  Chittenden  v.  Wurster,  152  N.  Y.  361,  37  L.  R.  A.  814,  46  N.  E.  857, 
holding  that  public  officers  and  their  subordinates,  for  whose  honesty,  superior  is 
responsible,  hold  positions  of  confidence  within  exception  of  civil  service  law; 
People  ex  rel  Tate  v.  Dalton,  24  Misc.  11,  53  N.  Y.  Supp.  108,  holding  office  of 
**water  registrar"  confidential  within  exception  of  veterans'  law;  People  ex  rel. 
Letts  V.  Collier,  78  App.  Div.  624,  79  N.  Y.  Supp.  671,  holding  certain  positions 
in  registrar's  office,  on  fidelity  of  incumbent  of  which  registrar's  protection  de- 
fends, confidential  within  civil  service  law. 

Limited  in  People  ex  rel  Speight  v.  Coler,  31  App.  Div.  526,  52  N.  Y.  Supp. 
197,  holding  collector  of  fees  at  public  market  not  within  exception  of  veterans' 
law. 

34  L.  R.  A.  682,  ADAMS  v.  NEW  JERSEY  S.  B.  CO.  151  N.  Y.  163,  56  Am.  St 

Rep.  616,  45  N.  E.  369. 
friability   of   Innkeeper. 

Cited  in  Bciggs  v.  Todd,  28  Misc.  211,  59  N.  Y.  Supp.  23,  holding  hotel  keeper 
liable  for  tlieft  of  silver  cutlery  and  gold  watch,  from  locked  trunk  placed  in 
L.  R.  A.  Au.— Vol.  IV.— 24. 
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guest'g  locked  room;  Wie«  v.  Hoffman  House,  28  Misc.  228,  59  N.  Y.  Supp.  3^. 
holding  hotel  keeper  liable  for  theft  from  locked  room  of  silver  mounted  travel- 
ing bag  containing  suit  of  clothes. 

— —  Carrier  aa  iBskeeper. 

Cited  in  Lincoln  v.  New  York  &  C.  Mail  S.  S.  Co.  30  Misc.  753.  62  X.  Y.  Supp. 
1085,  holding  steamship  company  liable  for  loss  of  money  from  locked  traveling' 
bag  placed  in  stateroom  while  passenger  went  for  key. 

Distinguished  in  VVhicher  v.  Boston  &  A.  R.  Co.  176  Mass.  277,  79  Am.  St.  R^p. 
314,  57  N.  £.  601,  denying  right  of  recovery  to  passenger  leaving  satchel  on- 
protected  in  sleeping  car,  while  he  was  in  smoking  car. 

34  L.  R.  A.  686,  OHIO  &  M.  R.  CO.  v.  TABER,  98  Ky.  503,  32  S.  W.  168,  36  S. 
W.  18. 

Validity  of  carrier's  •tipalationH  aKiilnat  liabilltT  tor  neffllireace. 

Cited  in  Brown  v.  Illinois  C.  R.  Co.  100  Ky.  527,  38  S.  W.  862,  holding  stipula- 
tion for  written  notice  within  ten  days  of  loss  ineffective  to  relieve  carrier  from 
liability  for  injury  by  negligence  not  reported;  Western  U.  Teleg.  Co.  v.  Eubanks, 
100  Ky.  605,  66  Am.  St.  Rep.  361,  38  S.  W.  1068,  36  L.  R,  A.  715.  denying  valid 
ity  of  stipulation  exempting  telegraph  company  from  liability  for  negligence  in 
transmission  of  cipher  message;  Pittman  v.  Pacific  Exp.  Co.  24  Tex.  Civ.  App. 
598,  59  S.  W.  949,  denying  validity  of  limitation  of  liability  irrespective  of 
value  of  goods,  where  prohibited  by  law  of  state  where  made,  though  shipment 
without  state. 

Cited  in  footnotes  to  Mears  v.  New  York,  N.  H.  A  H.  R.  Co.  56  L.  R.  A.  884, 
which  authorizes  carrier  to  stipulate  for  exemption  from  liability  for  wet;  I'll- 
man  v.  Chicago  &  N.  W.  R.  Co.  56  L.  R.  A.  246,  which  sustains  carrier's  right  to 
secure  entire  exemption  from  liability  as  insurer  for  loss  not  due  to  negligence 
or  misfeasance;  Rosenthal  v.  Weir,  57  L.  R.  A.  527,  which  holds  failure  to  com- 
ply with  agreement  for  stoppage  in  transitu  not  within  contract  limiting  liability 
to  specified  amount;  Richmond  &  A.  R.  Co.  v.  R.  A.  Patterson  Tobacco  Co.  41 
L.  R.  A.  511,  which  sustains  state  statute  making  initial  carrier  liable  for  whole 
distance  in   absence  of  written  contract  to  contrary. 

Cited  in  note  (63  L.  R.  A.  529,  534)  on  conflict  of  laws  as  to  carriers  con- 
tracts. 

Distinguished  in  Grieve  v.  Illinois  C.  R.  Co.  104  Iowa,  662,  74  N.  W.  192,  hold- 
ing burden  on  shipper  undertaking  to  care  for  stock  during  transportation  to 
show  injury  is  due,  not  to  his  own  omission,  but  to  negligence  of  carrier;  Te 
cumseh  Mills  v.  Louisville  &  X.  R,  Co.  108  Ky.  577,  49  L.  R.  A.  560.  57  S.  W. 
9,  upholding  provision  for  exemption  from  liability  by  fire  in  contract  made  in 
another  state  by  domestic  corporation  for  transportation  between  points  wholly 
outside  state. 

Error  not  available  on  appeal. 

Cited  in  Morrill  v.  Hersh field,  19  Mont.  248,  47  Pac.  997,  holding  appellant  not 
in  condition  to  complain  of  harm  done  him  by  improper  hypothetical  question  as 
to  value  of  services,  where  verdict  otherwise  sup|>orted  by  uncontradicted  testi- 
mony of  witnesses  having  knowledge  of  the  facta. 
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34  L.  R.  A.  690,  FRAME  v.  SLITER,  29  Or.  121,  54  Am.  St.  Rep.  781,  45  Pac.  290. 
Vendor**  lien* 

Cited  in  Smith  v.  Allen,  18  Wash.  7,  39  L.  R.  A.  84,  63  Am.  St.  Rep.  804,  50 
Pac.  783,  holding  action  to  recover  unpaid  portion  of  purchase  money  of  land, 
transitory,  since  no  vendor's  lien  exists  in  absence  of  statute. 

Cited  in  footnote  to  Doty  v.  Deposit  Bldg.  &  L.  Asso.  43  L.  R.  A.  551,  'which 
holds  vendor's  lien  enforceable  against  realty  for  entire  amount  remaining  un- 
paid on  sale  for  gross  amount  of  realty  and  personalty. 

34  L.  R,  A.  694,  MUTUAL  F.  INS.  CO.  v.  PHCENIX  FURNITURE  CO.  108  Mich. 

170,  62  Am.  St.  Rep.  693,  66  N.  W.  1095. 
A«Beminieiat  in  Insolvency  a«  re«  Jndlcata. 

Cited  in  Mallen  v.  Langworthy,  70  111.  App.  377,  denying  right  of  stockholder 
in  mutual  insurance  company  to  question  asses.smeiit  imposed  by  court  in  proceed- 
ings by  receiver  to  which  stockholder  not  party;  Commonwealth  Mut.  F.  Ins.  Co. 
V.  Hayden  Bros.  60  Neb.  639,  83  N.  W.  922,  and  Straw  &  E.  Mfg.  Co.  v.  L.  D.  Kil- 
bourne  Boot  &  Shoe  Co.  80  Minn.  134,  83  N.  W.  36,  holding  absent  stockholders 
bound  by  court's  assessment  on  unpaid  istock  in  insolvent  building  association, 
tliough  not  parties  thereto,  the  latter  case  referring  with  approval  to  annotation 
in  34  L.  R.  A.  694;  Warner  v.  Delbridge  &  C.  Co.  110  Mich.  593,  34  L.  R. 
A.  702,  64  Am.  St.  Rep.  367,  68  N.  W.  283,  enforcing  assessment  against  nonresi- 
dent policy  holders  if  in  mutual  insurance  company  where  valid  under  laws  of  lat- 
ter's  domicil. 

Cited  in  footnote  to  Parker  v.  C.  Lamb  &  Sons,  34  L.  R.  A.  704,  which  holds  as- 
sessment on  premium  notes  by  receiver  of  mutual  company  not  binding  on  courts 
of  another  state.  • 

Cited  in  notes  (32  L.  R.  A.  487,  504)  on  liability  of  members  of  mutual  life 
insurance  company;  (34  L,  R.  A.  740)  on  right  to  enforce  stockholder's  liability 
outside  of  state  of  .incorporation;  (45  L.  R.  A.  647)  on  assessments  on  paid-up 
stock. 

Rfsht  to  enforce  stockliolder'a  liability  ontslde  state  of  Incorpomtlon. 

Cited  in  footnote  to  Bank  of  China  v.  Morse,  56  L.  R.  A.  139,  which  holds  that 
English  judgment  against  resident  of  United  States  on  service  here  does  not  bind 
defendant  personally  or  property  here. 

ConclnalTeneaa  of  forelirn  Jndffment«. 

Cited  in  American  Mut.  L.  Ins.  Co.  v.  Mason,  159  Ind.  17,  64  N.  E.  525,  hold- 
ing foreign  judgment  of  court  having  jurisdiction  of  parties  and  subject-matter 
conclusive  on  the  merits  until  reversed. 

34  L.  R.  A.  701,  WARNER  v.  DELBRIDGE  &  C.  CO.  110  Mich.  590,  64  Am.  St. 

Rep.  367,  68  N.  W.  283. 
AMiesanient  agralnst   nonrewldent   Htock1iolder«. 

Cited  in  Straw  &  E.  Mfg.  Co.  v.  L.  D.  Kilbourne  Boot  &  Shoe  Co.  80  Minn.  134, 
83  N.  W.  36,  holding  absent  stockholders  bound  by  court's  assessment  on  unpaid 
stock  in  insolvent  building  association  though  not  parties  thereto. 

Cited  in  notes  (63  L.  R.  A.  853)  on  laws  of  state  of  incorporation  as  limita- 
tion on  powers  of  insurance  company;  (34  L.  R.  A.  701)  on  effect  of  assessment 
on  stockholders  made  under  order  of  court  in  anotlier  state  as  res  judicata. 
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34  L.  R.  A.  704,  PARKER  v.  C.  LAMB  &  SONS,  99  Iowa,  265,  68  N.  W.  686. 

Antl&orlty   of    foreign    receiver. 

Cited  in  State  Bank  v.  McElroy,  106  Iowa,  261,  76  N.  W.  715,  sustaining  refusal 
to  permit  receiver  of  nonresident  corporation  to  open  default  judgment  entered 
by  assignee  thereof,  voluntarily  appearing  on  service  of  summons  by  publication; 
Wyman  v.  Eaton,  107  Iowa,  219,  43  L.  R.  A.  698,  70  Am.  St.  Rep.  193,  77  N.  W. 
865,  refusing  to  permit  foreign  receiver  to  sue  on  inequitable  claims,  in  dero^- 
tion  of  right  of  citizens  of  forum;  Spinney  y.  Miller,  114  Iowa,  216,  89  Am.  St. 
Rep.  351,  8G  N.  ,W.  317,  holding  mortgagor  to  insolvent  building  association  not 
concluded  by  adjudication  of  Federal  court  appointing  receiver,  as  to  manner 
of  settlement.  • 

Cited  in  footnote  to  Castleman  v.  Templeman,  41  L.  R.  A.  367,  which  denies 
receiver's  power  to  consent  to  decree  in  other  state  for  payment  of  assessments 
by  stockholders  to  creditors.    , 

Cited  in  note  (34  L.  R.  A.  701)  on  effect  of  assessment  on  stockholders  made 
under  order  of  court  in  another  state  as  res  judicata. 

Distinguished  in  Hale  v.  Harris,  112  Iowa,  373,  B3  N.  W.  1046,  holding 
foreign  receiver  entitled  to  foreclose  mortgage  on  property  within  forum,  assigned 
to  him  after  appointment. 

Reatrlctlon*  on   business  of   foreign   Insurance   company. 

Cited  in  footnotes  to  Bankers'  L.  Ins.  Co.  v.  Howland,  57  L.  R.  A.  374,  which 
denies  insurance  commissioners'  power  to  question  foreign  company's  mode  of 
computing  reserve  set  forth  in  statement  for  license;  People  ex  rel.  Traders' 
F.  Ins.  Co.  V.  Van  Cleave,  47  L.  R.  A.  795,  which  sustains  right  to  license  of 
foreign  insurance  company  complying  with  requirements,  regardless  of  simiiarity 
of  name  to  that  of  domestic  corporation. 

Cited  in  note  (63  L.  R.  A.  851)  on  conflict  of  laws  as  to  contracts  of  insurance. 


34  L.  R.  A.  707,  NEAL  v.  BLACK,  177  Pa.  83,  35  Atl.  561. 

Validity  of  deed  by  ^reak-mlnded  arrantor. 

Cited  in  Coleman's  Estate,  193  Pa.  611,  44  Atl.  1085,  sustaining  as  against  hi^ 
subsequent  wife,  deed  of  spendthrift  son  to  mother  conveying  all  his  property  in 
consideration  of  payment  of  large  annual  income. 

IrreTOcable    trusts. 

Cited  in  Chestnut  Street  Nat.  Bank  v.  Fidelity  Ins.  Trust  &  S.  D.  Co.  42  W. 
N.  C.  317,  Reversing  7  Pa.  Dist.  R.  110,  holding  property  conveyed  in  absolute 
trust  for  son,  subsequently  protected  by  spendthrift  trust  on  his  insolvency,  not 
subject  to  garnishment  on  parent's  death  confirming  trust  by  will. 

Cited  in  footnotes  to  Wilson  v.  Anderson,  44  L.  R.  A.  542,  which  holds  trust 
by  intemperate  to  pay  income  during  life,  without  power  of  revocation,  irrevocable ; 
Neisler  v.  Pearsall,  52  L.  R.  A.  874,  holding  trust  expressly  made  irrevocable  not 
revoked  by  release  by  beneficiaries  and  conveyance  by  trustee  to  settlor. 

Distinguished  in  Steeley  v.  Steeley,  24  Pa.  Co.  Ct.  611,  holding  entire  principal 
subject  to  immediate  order  of  settlor  where  collected  by  trustee  on  judgments 
transferre<l  for  collection,  and  payable  to  settlor  on  demand,  any  balance  remain- 
ing on  death  of  settlor  to  go  to  trustee. 
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34  L.  R.  A.  718,  DAVIDSON  v.  HANNON,  67  Conn.  312,  52  Am.  St.  Rep.  282,  34 

Atl.  770. 
ESacemptlons  from  execntloa. 

Cited  in  footnotes  t6  Terry  v.  McDaniel,  46  L.  R.  A.  559,  which  holds  barber's 
chair  and  looking-glass  exempt;  Re  Klemp,  39  L.  R.  A.  340,  which  holds  com- 
bined harvester  of  fanner  exempt  from  execution. 

34  L.  R.  A.  720,  McAFEE  v.  HUIDEKOPER,  9  App.  D.  C.  36. 
PAMiemffer**   contributory   negrllgrence. 

Cited  in  Harbison  v.  Metropolitan  R.  Co.  9  App.  D.  C.  69,  holding  contributory- 
negligence  not  established,  as  matter  of  law,  by  fact  that  passenger  remained  on 
running-board  of  car  next  adjoining  track;  Brightwood  R.  Co.  v.  Carter,  12  App.  D. 
C.  160,  upholding  instruction  for  defendant  if  handle  bar  on  open  electric  car 
ivas  constructed  merely  to  aid  passengers  in  entering  or  alighting  and  was  strong 
enough  for  such  purpose,  though  it  gave  away  while  plaintiff  was  holding  thereto 
during  passage. 

Cited  in  footnotes  to  Piper  v.  New  York  C.  &  H.  R.  R.  Co.  41  L.  R.  A.  724,  which 
holds  experienced  traveler  negligent  in  stepping  out  of  vestibule  door  of  sleep- 
ing car  by  mistake.  While  attempting  to  enter  water  closet;  Gannon  v.  New  York, 
N.  H.  &  H.  R.  Co.  43  L.  R.  A.  833,  which  holds  carrier  liable  for  injury  to  passen- 
ger while  impulsively  trying  to  escape  from  car  in  which  oil  lamp  caught  fire. 

Preaumptloii  of  earrler'a  neffllffence  from  accident. 

Cited  in  footnotes  to  Springer  v.  Ford,  52  L.  R.  A.  930,  which  sustains  presump- 
tion of  negligence  from  injury  to  passenger  by  unexplained  breaking  of  elevator 
appliance;  Harrison  v.  Sutter  Street  R,  Co.  55  L.  R.  A.  608,  which  denies  pre- 
sumption of  negligence  from  injury  to  street  car  passenger  by  collision  of  car 
with  vehicle. 

34  L.  R.  A.  723,  BROWN  v.  PETTIT,  178  Pa.  17,  56  Am.  St.  Rep.  742,  35  Atl. 

865. 
Discount  of  flmk   paper  for   Individual   credit. 

Cited  in  footnote  to  Lamson  v.  Beard,  45  L.  R.  A.  822,  which  holds  brokers 
taking  from  bank  president  drafts  signed  by  him  for  individual  debt  not  bona  fide 
purchaser. 
Liability  of  bank  for  ntiaapproprlated   proceeds  of  paper  paid  by  It. 

Distinguished  in  First  Nat.  Bank  v.  G.  V.  B.  Min.  Co.  89  Fed.  445,  denying  lia- 
bility of  bank  for  funds  drawn  upon  in  regular  course  of  business  by  proper 
agenf,  but  misappropriated,  where  not  party  to  fraud. 

34  L.  R.  A.  725,  REELFOOT  LAKE  LEVEE  DISTRICT  v.  DAWSON,  97  Tenn. 

151,  36  S.  W.  1041. 
Bqnal  and  uniform  taxation. 

Cited  in  Jones  v.  Memphis,  101  Tenn.  192,  47  S.  W.  136,  holding  statute  ex- 
empting newly  added  portion  of  city  from  taxation  for  current  expense  for  which 
remaining  portion  is  still  taxable,  unconstitutional;  Knoxville  &  O.  R.  Co.  v. 
Harris,  99  Tenn.  702,  53  L.  R.  A.  928.  43  S.  W.  115,  holding  that  exemption  of 
railroad  from  ad  valorem  tax  does  not  relieve  it  from  liability  for  privilege  tax; 
Taylor  v.  Louisville  &  N.  R.  Co.  31  C.  C.  A.  551,  60  U.  S.  App.  166,  88  Fed.  363 
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and  Railroad  &  Teleph.  Cos.  v.  Board  of  Equalizers,  85  Fed.  317,  restraining  en- 
forcement of  tax  based  upon  assessment  of  telephone  and  railroad  property  at  real 
value,  where  other  property  in  state  assessed  for  less;  Pryor  v.  Bryan,  11  Okla. 
365,  66  Pac.  348,  upholding  power  of  legislature  to  tax  fov  territorial  and  court 
funds  only,  Indian  reservation  attached  to  organized  county. 

—»  Self-ezecvtliiK    provision* 

Cited  in  Railroad  &  Teleph.  Cos.  &  Board  of  Equalizers,  85  Fed.  306,  holding 
provision  of  Constitution  for  uniform  taxation  mandatory  and  self-executing. 

AMemiinemt. 

Distinguished  in  Carroll  v.  Alsup,  107  Tenn.  289,  64  S.  W.  193,  holding 
actual  cash  value  at  fair  sale  constitutional  basis  of  assessment  for  taxation. 

Claaaiflcatloia  of  mmilclpalltle*. 

Cited  in  State  v.  Frost,  103  Tenn.  696,  54  S.  W.  986,  upholding  statute  applying 
four-mile  liquor  law  to  municipalities  of  less  than  2,000  inhabitants  created  there- 
after. 

Taxation  of  property  In  Hpe«l«. 

Cited  in  footnote  to  Pingree  v.  Dix,  44  L.  R.  A.  679,  which  holds  void,  taxation 
of  telephone  lines  at  average  rate  of  taxes  levied  throughout  state  during  pre- 
vious year. 

IjOKlalatlve  poller* 

Cited  in  Henley  v.  State,  98  Tenn.  683,  39  L.  R.  A.  132,  41  S.  W.  352,  uphold- 
ing statute  requiring  attendance  of  witnesses  residing  within  certain  distance  from 
court,  without  compensation,  where  violation  of  no  express  constitutional  pro- 
vision; Leeper  v.  State,  103  Tenn.  611,  48  L.  U.  A.  169,  53  S.  W.  962,  upholding 
"uniform  text  book  act"  as  valid  exercise  of  legislative  discretion;  Illinois  C- 
R.  Co.  V.  Wells,  104  Tenn.  710,  59  S.  W.  1041,  refusing  to  consider  wisdom  or 
policy  of  statute  creating  attorney's  lien  for  fees  on  cause  of  action;  Harbison  v. 
Knoxville  Iron  Co.  103  Tenn.  441,  56  L.  R.  A.  320,  76  Am.  St.  Rep.  682,  53  S. 
W.  955,  and  Dayton  Coal  &  1.  Co.  v.  Barton,  103  Tenn.  613,  53  S.  W.  970,  re- 
fusing to  overthrow  statute  compelling  payment  by  corporations  of  "nontransfer- 
able" store  orders,  etc,  in  hands  of  transferees,  for  infringement  of  natural 
equity,  where  no  constitutional  right  impaired;  Memphis  v.  American  Elxp.  Co. 
102  Tenn.  340,  52  S.  W.  172,  holding  statute  taxing  privileges  for  state  revenue 
impliedly  repeals  municipal  and  county  taxes  thereon. 

Police  regrnlatlon  and  taxation   for  revenue. 

Cited  in  Blaufield  v.  State,  103  Tenn.  601,  53  S.  W.  1090,  holding  sUtute 
forbidding  under  penalty,  sale  of  cigarettes,  not  impliedly  repealed  by  tax  on  sale 
thereof  "not  in  violation  of  criminal  law." 

Taxation    for   '*pnbllc   purpose.*' 

Cited  in  footnotes  tx)  Pritchard  v.  Magoun,  46  L.  R.  A.  381,  which  authorizes 
taxes  to  aid  in  building  for  highway  and  railway  purposes,  toll  bridge  owned  by 
private  corporation;  Dodge  v.  Mission  Twp.  54  L.  R.  A.  242,  which  holds  pro- 
motion of  construction  and  operation  of  sugar  mills  a  private  purpose  not  au- 
thorizing taxation:  Bush  v.  Orange  County,  45  L.  R.  A.  556,  whicl^  holds  void, 
statute  authorizing  counties  to  raise  by  taxation  money  to  pay  drafted  men  or 
their  heirs. 

Cited  in  noto  (53  L,  R.  A.  758,  759,  761)  on  levees  as  public  improvements 
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Statutes  Told  In   part* 

Cited  in  State  v.  Scott,  08  Tenn.  262,  36  L.  R.  A.  463,  39  S.  W.  1,  holding  entire 
revenue  act  not  invalidated  by  single  unconstitutional  provision  taxing  interstate 
commeroe;  Edwards  v.  Bruorton,  184  Mass.  531,  69  N.  £.  328,  holding  statute  au- 
thorizing laying  out  of  street  not  invalidated  by  unconstitutional  provision  direct- 
ing assessment  upon  abutters. 

Distinguished  in  Weaver  v.  Davidson  County,  104  Tenn.  333,  69  S.  VV.  1105,. 
holding  entire  *'Kstes  fee  bill'*  avoided  by  invalidity  of  section  making  vicious 
classification,  on  which  statute  rests. 

34  L.  R.  A.  733,  REUTER  v.  LAWE,  94  Wis.  300,  59  Am.  St.  Rep.  891,  68  N.  W. 

955. 
Estoppel  to  assert  dedication. 

Cited  in  Ashland  v.  Chicago  &  N.  W.  R.  Co.  105  Wis.  403,  80  N.  W.  1101,  hold- 
ing city  not  estopped  to  assert  dedication  of  street,  where  ordinance  vacating  dedi- 
cation repealed  before  action  by  former  owners,  other  than  payment  of  texes. 

Cited  in  footnote  to  Davenport  v.  Buffington,  46  L.  R.  A.  377,  which  holds  mu- 
nicipality estopped  to  revoke  dedication  of  public  park  after  property  rights  ac- 
quired in  reliance  thereon. 

Distinguished  in  Davis  v.  Appleton,  109  Wis.  588,  85  N.  W.  515,  holding  that 
survey  and  establishment  of  street  on  supposed  line  of  dedication  does  not  work 
estoppel  .on  city  to  claim  additional  strip  against  abutting  owner  who  has  made 
no  improvements  in  reliance  on  former  street  line. 

34  L.  R.  A.  737,  CUSHING  v.  PEROT,  175  Pa.  66,  52  Am.  St.  Rep.  835,  34  Atl.  447. 
Eaforcement  of  stockholder's  liability. 

Cited  in  Whitman  v.  Oxford  Nat.  Bank,  176  U.  S.  568,  44  L.  ed.  592,  20  Sup. 
Ct.  Rep.  477,  and  Hancock  Nat.  Bank  v.  Ellis,  172  Mass.  45,  42  L.  R.  A.  401, 
footnote  p.  396,  70  Am.  St.  Rep.  232,  51  N.  E.  207,  enforcing  liability  of  resident 
stockholder  in  Kansas  corporation  in  action  by  judgment  creditor;  Remington 
Paper  Co.  v.  Darling,  9  Kulp,  377  and  Ball  v.  Anderson,  196  Pa.  88,  79  Am.  St.  Rep. 
693,  46  Atl.  366,  upholding  individual  creditor's  right  to  pursue  statutory  remedy 
directly  against  single  resident  stockholder  in  Kansas  corporation  where  right 
accrued  prior  to  Kansas  statute  abolishing  same;  W^arrington  v.  Ball,  33  C.  C.  A. 
610,  62  U.  S.  App.  413,  90  Fed.  466,  holding  fraud  in  judgment  upon  which  action 
against  resident  stockholder  in  Kansas  corporation  based,  available  as  detense 
without  suit  in  equity  to  annul;  Love  v.  Pusey  &  J.  Co.  3  Penn.  (Del.)  579,  52 
Atl.  542,  holding  stockholder's  individual  liability  enforceable  under  Kansas  stat- 
ute in  any  state  where  personal  service  is  had  on  stockholders. 

Cited  in  footnotes  to  Kirtley  v.  Holmes,  52  L.  R.  A.  738,  which  sustains  right 
to  enforce  stockholder's  liability  in  courts  of  his  domicil;  Howarth  v.  Lombard, 
49  L.  R.  A.  301,  which  authorizes  suit  to  enforce  stockholders'  liability  in  foreign 
jurisdiction ;  Bell  v.  Farwell,  42  L.  R.  A.  804,  which  holds  action  to  enforce  stock- 
holder's liability  maintainable  in  other  states;  Ferguson  v.  Sherman,  37  L.  R.  A. 
622,  which  authorizes  action  to  enforce  stockholder's  liability  in  any  state  where 
personal  service  obtainable;  Fidelity  Ins.  Trust  &  S.  D.  Co.  v.  Mechanic's  Sav. 
Bank,  56  L.  R.  A.  228,  which  holds  stockholder's  liability  enforceable  in  Federal 
court,  or  any  court  where  personal  service  obtainable ;  Blair  v.  Newbegin,  58  L.  R. 
A.  644,  which  sustains  right  to  enforce  stockholder's  liability  in  other  state,  with- 
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out  making  corporation  a  party;  Crippen,  L.  &  Co.  v.  Laighton,  46  L.  R.  A.  4«7, 
which  denies  enforceability  of  stockholder's  liability  in  other  state;  Finney  v. 
Guy,  49  L.  R.  A.  486,  which  holds  action  to  enforce  stockholder's  liability  not 
maintainable  out  of  state;  Bank  of  China  v.  Morse,  56  L.  R.  A.  130,  which  holds 
assessment  under  English  statute  in  proceeding  to  wind  up  corporation  will  not 
be  enforced  here  against  resident. 

Cited  in  note  (47  L.  R.  A.  255)  on  effect  of  transfers  of  shares  of  stock  on  lia- 
bility for  unpaid  subscription. 

Distinguished  in  Bates  v.  Day,  198  Pa.  516,  82  Am.  St.  Rep.  811,  48  Atl.  407, 
denying  right  of  portion  of  creditors  of  Colorado  corporation  to  enforce  statutory 
liability  of  stockholder  in  equitable  proceeding  in  which  he  is  only  stockholder  de- 
fendant, and  corporation  not  party. 

•-»  By  receiver  or  asalffnee. 

Cited  in  Barton  Nat.  Bank  v.  Atkins,  72  Vt.  42,  47  AU.  176,  holding  reoeiTcr 
proper  party  to  enforce  stockholder's  liability  in  equity  under  Vermont  statute; 
Childs  V.  Cleaves,  95  Me.  509,  50  Atl.  714,  holding  liability  of  local  stockholder  foi 
assessment  of  foreign  court  in  suit  by  receiver  of  insolvent  corporation  there 
domiciled,  enforceable  by  such  receiver;  Hale  v.  Hardon,  37  C.  C.  A.  244,  95  Fed. 
751,  upholding  appointment  of  receiver  in  another  jurisdiction  to  enforce  at  law. 
equitable  contribution  of  local  stockholders  in  insolvent  Minnesota  corporation; 
Lewis  v.  Clark,  129  Fed.  574,  upholding  as  matter  of  comity,  action  in  Idaho  by 
Wisconsin  receiver  of  Minnesota  corporation  specially  appointed  to  foreclose  se- 
curities deposited  in  Wisconsin  to  authorize  corporation  to  do  business  there. 

Cited  in  footnotes  to  Stoddard  v.  Lum,  45  L.  R.  A.  551,  which  authorizes  action 
in  New  York  by  Illinois  assignee  for  creditors  of  Illinois  corporation  to  enforce 
liability  of  all  domestic  stockholders;  Howarth  v.  Angle,  47  L.  R.  A.  725,  which 
sustains  foreign  receiver's  right  of  action  against  stockholder  in  foreign  corpora- 
tion; Runner  v.  Dwiggins,  36  L.  R.  A.  645,  which  denies  right  of  bank  assignee 
to  enforce  stockholder's  liability. 

Distinguished  in  Colton  v.  Mayer,  90  Md.  718,  47  L.  R.  A.  621,  footnote  p.  617. 
78  Am.  St.  Rep.  456,  46  Atl.  874,  and  McLaughlin  v.  Kimball,  20  Utah,  263,  77 
Am.  St.  Rep.  908,  58  Pac.  685,  holding  creditor,  but  not  receiver,  either  general  or 
special,  entitled  to  enforce  statutory  liability  of  stockholder. 
Presmnptioit  aa  to  forelgia  lji,fv. 

Cited  in  footnote  to  Aslanian  v.  Dostumian,  47  L.  R.  A.  495,  which  denies  pre- 
sumption that  law  merchant  as  to  protest  of  draft  prevails  in  Asiatic  Turkey. 

34  L.  R  A.  742,  RHODFS  v.  UNITED  STATES  NAT.  BANK,  13  C.  C.  A.  612, 

24  U.  S.  App.  607,  66  Fed.  Rep.  512. 
Enforcement    of    stockliolder'H    personal     llabllltj'* 

Cited  in  Whitman  v.  Oxford  Nat.  Bank,  176  U.  S.  568,  44  L.  ed.  592.  20  Sup.  Ct, 
Rep.  477,  Affirming  28  C.  C.  A.  411,  83  Fed.  295;  Western  Nat.  Bank  v.  Lawrence. 
117  Mich.  673,  76  N.  W.  105;  Hancock  Nat.  Bank  v.  Ellis,  172  Mass.  44,  42  L.  R. 
A.  400,  70  Am.  St.  Rep.  232,  51  N.  E.  207;  Ferguson  v.  Sherman,  116  Cal.  175,  37 
L.  R.  A.  625,  47  Pac.  1023, —  upholding  action  by  judgment  creditor  to  enforce 
statutory  liability  of  local  stockholders  in  Kansas  corporation;  Dexter  v.  Edmands, 
89  Fed.  469,  and  McVickar  v.  Jones,  70  Fed.  756,  upholding  action  in  Federal 
court  corresponding  in  form  to  mode  of  enforcement  under  Kansas  procedure; 
Fidelity  Ins.  Trust  &  S.  D.  Co.  v.  Mechanic's  Sav.  Bank,  56  L.  R.  A.  230,  38  C.  C 
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A.  196,  97  Fed.  299,  Affirming  87  Fed.  116,  7  Pa.  Diat.  R.  367,  holding  stockholder 
or  his  estate  individually  liable  in  action  by  single  creditor  of  insolvent  Kansas  cor- 
poration, although  receiver  appointed;  Hutchings  v.  Lamson,  37  C.  C.  A.  565..  96 
Fed.  720,  holding  statute  of  limitations  of  forum  controls  right  to  maintain  action 
to  enforce  stockholder's  liability  under  Kansas  statute;  American  Freehold  Land 
Mortg.  Co.  V.  Woodworth,  79  Fed.  952,  holding  allegation  of  judgment  against 
Kansas  corporation,  without  stating  original  debt  on  which  based,  sufficient  in 
proceeding  in  Federal  court  sitting  in  New  York  to  enforce  local  stockholder's  lia- 
bility; Lamson  v.  Hutchings,  55  C.  C.  A.  246,  118  Fed.  322,  holding  plaintiff  enti- 
tled to  prove  in  action  at  law  to  enforce  liability,  that  transfer  of  stock  averred 
in  defense  was  fraudulent  and  void;  Western  Nat.  Bank  v.  Reckless,  96  Fed.  73, 
holding  statute  of  another  state  preventing  enforcement  of  creditor's  statutory 
remedy  against  individual  stockholder  in  Kansas  corporation,  resident  in  such 
state,  unconstitutional;  Howarth  v.  Lombard,  175  Mass.  580,  49  L.  R.  A.  307, 
56  N.  E.  888,  sustaining  action  by  receiver  of  Washington  corporation  there  ap- 
pointed, to  enforce  statutory  liability  of  stockholders  resident  in  forum;  Hale  v. 
Hardon,  37  C.  C.  A.  244,  95  Fed.  751,  upholding  appointment  of  ancillary  receiver 
in  another  jurisdiction  to  enforce  at  law,  equitable  contribution  of  local  stock- 
holders in  insolvent  Minnesota  corporation;  Lewis  v.  Clark,  129  Fed.  674,  uphold- 
ing, as  matter  of  comity,  action  in  Idaho  by  Wisconsin  receiver  of  Minnesota  cor- 
poration specially  appointed  to  foreclose  securities  deposited  in  Wisconsin  to  au- 
thorize corporation  to  do  business  there. 

Cited  in  note  (34  L.  R.  A.  763)  on  right  to  enforce  stockholder's  liability  out- 
side state  of  incorporation. 

FlndlnflTM  bj*  court  ^rlthoat  Jurj** 

Cited  in  O'Hara  v.  Mobile  &  O.  R.  Co.  22  C.  C.  A.  514,  40  U.  S.  App.  471,  76 
Fed.  720,  holding  general  finding  on  trial  by  court  without  jury  precludes  consid- 
eration on  appeal  of  errors  other  than  in  admission  of  evidence. 

34  L.  R.  A.  747,  RUSSELL  v.  PACIFIC  R.  CO.  113  Cal.  258,  45  Pac.  323. 
Bnforcemeiit  of  stockholder**  pemonal  liability. 

Cited  in  Stoddard  v.  Lum,  32  App.  Div!  569,  53  N.  Y.  Supp.  607,  holding  method 
prescribed  for  enforcement  of  stockholder's  liability  at  domicil  of  corporation  pre- 
cludes use  of  any  other  by  creditor  suing  in  foreign  jurisdiction. 

Cited  in  note  (34  L.  R.  A.  743,  755)  on  right  to  enforce  stockholder's  liability 
outside  state  of  incorporation. 

34  L.  R.  A.  750,  TUTTLE  v.  NATIONAL  BANK,  161  111.  497,  44  N.  E.  984. 

Bnrorcement  of  «tatvtory  liability  of  Htockholder  ovtaide  state  of  incor- 
poration. 

Cited  in  Mead  v.  Davies,  84  111.  App.  562,  refusing  to  dissolve  foreign  corpora- 
tion and  enforce  special  remedy  against  stockholder  available  under  law  of  its 
domicil,  prior  to  dissolution  proceedings  there;  Warrington  v.  Ball,  33  C.  C.  A. 
610,  62  U.  S.  App.  413,  90  Fed.  466,  holding  defense  of  fraud  in  foreign  judgment 
upon  statutory  liability  available  in  action  thereon  in  Federal  court  sitting  in 
another  state;  National  Bank  v.  Zinser,  55  111.  App.  617,  holding  constitutional 
provision  in  Kansas  for  stockholders'  liability,  self-executing  and  enforceable  in 
forum  in  action  of  assumpsit;  James  H.  Rice  Co.  v.  Libbey,  85  Fed.  824,  holding 
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corporation  necessary  party  to  equitable  proceeding  to  determine  officer's  statutory 
liability  for  excess  of  debts  over  capital  stock. 

Cited  in  note  (34  L.  R.  A.  743,  755)  on  right  to  enforce  stockholder's  liabil- 
ity outside  state  of  incorporation. 

Distinguished  in  Bell  v.  Farwell,  176  111.  493,  42  L.  R.  A.  806,  68  Am.  St.  Rep. 
194,  54  N.  E.  346,  enforcing  statutory  lial)ility  of  stockholder  under  Kansas  law, 
in  action  of  assumpsit  where  contractual  nature  admitted  by  demurrer;  Wood- 
worth  V.  Bowles,  61  Kan.  575,  60  Pac.  331,  dismissing  petition  in  equity  by  cred- 
itor in  behalf  of  himself  and  other  creditors,  as  not  in  conformity  to  individual 
right  of  each  creditor  to  enforce  stockholder's  liability  under  Kansas  law. 

Disapproved  in  Western  Nat.  Bank  v.  Lawrence,  117  Mich.  674,  76  N.  W.  105. 
holding  constitutional  liability  of  stockholder  in  Kansas  corporation  self -executing 
and  enforceable  at  law  in  foreign  state  in  action  of  assumpsit;  Whitman  v.  Na- 
tional  Bank,  28  C.  C.  A.  411,  51  U.  S.  App.  536,  83  Fed.  295,  and  Hancock  Nat 
Bank  v.  Ellis,  172  Mass.  45,  42  L.  R.  A.  401,  70  Am.  St.  Rep.  232,  51  N.  E.  207, 
holding  statutory  liability  of  stockholder  in  Kansas  corporation  transitory'  and 
enforceable  wherever  service  may  be  properly  made. 

34  L.  R.  A.  757,  MARSHALL  v.  SHERMAN,  148  N.  Y.  9,  51  Am.  St.  Rep.  654, 
42  N.  E.  419. 

Motion  for  reargument  denied,  148  N.  Y.  755,  43  N.  E.  988. 
SSmforcement    of    stockholder**    atafiitory    liability. 

Cited  in  Crippen  v.  Laighton,  69  N.  H.  551,  46  L.  R.  A.  473,  76  Am.  St,  Rep. 
192,  44  Atl.  538;  Hancock  Nat.  Bank  v.  Farnum,  20  R.  I.  469,  40  Atl.  341 ;  Brook- 
man  V.  Merchants'  Sav.  Bank,  31  Misc.  193,  65  N.  Y.  Supp.  54;  Tuttle  v.  National 
Bank,  161  111.  503,  34  L.  R.  A.  753,  44  N.  E.  984,—  holding  that  individual  cred- 
itor cannot  maintain  action  to  enforce  statutory  liability  of  local  stockholder  in 
Kansas  corporation;  Bank  of  China  v.  Morse,  168  N.  Y.  482,  56  L.  R.  A.  148.  S5 
Am.  St.  Rep.  676,  61  N.  E.  774,  refusing  to  enforce  against  domestic  stockholder, 
assessment  under  foreign  statute  in  dissolution  proceeding  of  which  no  notice  given 
and  to  which  stockholder  not  party;  Finney  v.  Guy,  106  Wis.  267,  49  L.  R.  A.  491, 
82  N.  W.  595,  holding  liability  not  enforceable  in  forum,  where  laws  of  Minnesota 
where  corporation  domiciled  provide  for  single  action  against  all  stockholders  and 
corporation  in  favor  of  all  creditors;  Warrington  v.  Ball,  33  C.  C.  A.  610,  62  V.  S. 
App.  413,  90  Fed.  466,  holding  defense  of  fraud  in  foreign  judgment  upon  statutory 
liability  available  in  action  thereon  in  Federal  court  sitting  in  another  state: 
Woodworth  v.  Bowles,  61  Kan.  575,  60  Pac.  331,  holding  individual  creditor's 
right  to  maintain  action  against  individual  stockholder  not  affected  by  subsequent 
statute  taking  away  such  right;  Lang  v.  Lutz,  83  App.  Div.  537,  82  N.  Y.  i>up|>. 
319,  denying  right  of  creditor  to  enforce  for  his  benefit  alone,  liability  of  stock- 
holder for  amount  unpaid  on  stock;  Hutchinson  v.  Stadler,  85  App.  Div.  430,  83 
N.  Y.  Supp.  509,  enforcing  liability,  under  statute,  against  director  of  foreign  cor- 
poration paying  dividends  out  of  capital  of  corporation  in  violation  of  statute. 

Cited  In  note  (34  L.  R.  A.  741)  on  right  to  enforce  stockholder's  liability  out- 
side state  of  incorporation. 

Distinguished  in  Stoddard  v.  Lum,  159  N.  Y.  273,  45  L.  R.  A.  554,  70  Am.  St. 
Rep.  541,  53  N.  E.  1108,  Reversing  32  App.  Div.  569,  53  N.  Y.  Supp.  607,  sus- 
taining equitable  action  by  foreign  assignee  for  creditors  of  foreign  corporation  to 
collect  unpaid  subscriptions  to  stock  from  all  local  stockholders  thereon;  Howarth 
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V.  Lombard,  175  Mass,  580,  49  L.  R.  A.  308,  56  N.  E.  888,  and  Howarth  v.  Angle, 
162  N.  Y.  189,  47  L.  R.  A.  730,  56  N.  E.  489,  Affirming  39  App.  Div.  161,  57  N.  Y. 
Supp.  187,,  Which  Affirms  25  Misc.  554,  55  N.  Y.  Supp.  1108,  sustaining  action  by 
foreign  receiver  to  collect  assessment  imposed  by  court  at  domicil  of  foreign  cor- 
poration upon  stockholders  thereof;  Thompson  v.  Nicolai,  21  Misc.  709,  49  N.  Y. 
Supp.  422,  sustaining  action  by  assignee  of  creditor  of  insolvent  business  corpo- 
ration to  recover  debt  from  individual  stockholder  of  unpaid  stock,  where  debt 
does  not  exceed  par  value  of  stock,  without  joining  other  parties;  Persons  v. 
Gardner,  42  App.  Div.  500,  59  N.  Y.  Supp.  463,  holding  that  receiver  of  bank  may 
enforce  liability  of  stockholders  imposed  by  statute  enacted  subsequent  to  in- 
solvency; Hale  V.  Hardon,  37  C.  C.  A.  245,  95  Fed.  751,  upholding  appointment  of 
receiver  in  another  jurisdiction  to  enforce  at  law,  equitable  contribution  of  local 
stockholders  in  insolvent  Minnesota  corporation;  Bell  v.  Farwell,  176  111.  493, 
42  L.  R.  A.  806,  68  Am.  St.  Rep.  194,  54  N.  E.  346,  enforcing  contractual  liability 
of  local  stockholders  in  Kansas  corporation  in  action  at  law  by  single  creditor, 
where  admitted  by  demurrer;  Latimer  v.  Citizens  State  Bank,  102  Iowa,  165,  71 
N.  W.  225,  enforcing  liability  of  local  stockholder  in  South  Dakota  corporation 
at  suit  of  individual  creditor;  Stieflfel  v.  Tolhurst,  67  App.  Div.  526,  73  N.  Y. 
Supp.  1034,  holding  directors  liable  for  statutory  penalty  for  failure  to  file  annual 
report,  irrespective  of  insolvency  of  corporation;  Worthington  v.  Griesser,  77  App. 
Div.  208,  79  N.  Y.  Supp.  52,  holding  obligation  created  by  contract  enforceable 
against  directors  of  pretended  foreign  corporation. 

Disapproved  in  Whitman  v.  National  Bank,  28  C.  C.  A.  411,  51  U.  S.  App.  536, 
83  Fed.  295,  Affirming  76  Fed.  698;  Hancock  Nat.  Bank  v.  Ellis,  172  Mass.  45, 
42  L.  R.  A.  401,  70  Am.  St.  Rep.  232,  51  N.  E.  207;  Kulp  v.  Fleming,  65  Ohio, 
340,  87  Am.  St.  Rep.  611,  62  N.  E.  334;  Western  Nat.  Bank  v.  Lawrence,  117  Mich. 
674,  76  N.  W.  105, —  holding  liability  enforceable  by  individual  creditor  against 
individual  resident  stockholder  in  insolvent  Kansas  corporation;  Pfaff  v.  Gruen, 
92  Mo.  App.  572,  upholding  action  by  creditor  in  behalf  of  all  against  all  resident 
stockholders  in  Ohio  corporation  to  collect  assessment  imposed  by  Ohio  court; 
Love  V.  Pusey  &  J.  Co.  3  Penn.  (Del.)  578,  52  Atl.  542,  holding  action  maintainable 
in  Delaware  to  enforce,  under  Kansas  statute,  individual  liability  of  Delaware 
stockholder  of  Kansas  corporation. 

—  Equitable  nature  of  proceeding* 

Cited  in  Hirshfeld  v.  Fitzgerald,  157  N.  Y.  179,  46  L.  R.  A.  846,  51  N.  E.  097, 
holding  creditor  bringing  action  on  behalf  of  himself  and  other  creditors,  entitled 
to  settle  and  discontinue  same  at  any  time  prior  to  joinder  therein  of  other  cred- 
itors; Marsh  v.  Kaye,  44  App.  Div.  79,  60  N.  Y.  Supp.  439  (dissenting  opinion), 
majority  denying  right  of  creditor  proceeding  in  equity  in  behalf  of  all,  to  enjoin 
actions  by  other  creditors  at  law  to  enforce  statutory  liability  of  directors  of 
charitable  corporation;  Hallett  v.  Metropolitan  Messenger  Co.  69  App.  Div.  263, 
74  N.  Y.  Supp.  639,  holding  creditor  not  entitled  to  personal  judgment  against  all 
stockholders  in  equitable  proceeding  in  behalf  of  all  creditors,  where  it  appears 
that  there  are  other  creditors  in  same  position. 

—  Neceanary    parti  en. 

Cited  in  Milson  Rendering  &  Fertilizer  Co.  v.  Baker,  16  App.  Div.  586,  44  N.  Y. 
Supp.  999,  holding  corporation  and  all  its  directors  necessary  parties  to  action  to 
enforce  statutory  liability  for  creation  of  debt  in  excess  of  paid-up  capital  stock; 
Uirshfeld  v.  Bopp,  39  App.  Div.  616,  57  N.  Y.  Supp.  699,  refusing  to  permit  action 
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by  creditors  against  portion  only  of  stockholders  of  insolvent  corporation  in 
forum;  James  H.  Rice  Co.  v.  Libbey,  85  Fed.  824,  holding  corporation  neoesaarr 
party  to  equitable  proceeding  to  determine  officer's  statutory  liability  for  eieesa 
of  debts  over  capital  stock. 

Extraterritorial  force  of  atate  atatate*  and  deciaioaa. 

Cited  in  People  v.  Martin,  38  Misc.  70,  76  N.  Y.  Supp.  953,  refusing  to  convict 
notary  public  of  perjury  for  false  oath,  where  oath  not  required  by  domestic  law», 
though  authorized  by  law  of  foreign  jurisdiction  in  a  proceeding  under  which  it 
was  taken;  Bath  Gaslight  Co.  v.  Rowland,  84  App.  Div.  668,  82  N.  Y.  Supp.  841, 
refusing  to  hold  surety  liable  on  lease  declared  to  be  ultra  vires  in  state  where 
made;  Hilliker  v.  Hale,  54  C.  C.  A.  257,  117  Fed.  225,  holding  action  not  maintain- 
able in  foreign  jurisdiction  by  a  receiver  who  is  a  mere  agent  of  court  in  winding 
up  corporation. 

34  L.  R.  A.  767,  PITTSBURGH,  C.  C.  &  ST.  L.  R,  CO.  v.  REDDING,  140  Ind.  101, 
39  N.  E.  921. 

Liability   for  Injarlea  to  treapaaaera. 

Cited  in  Cleveland,  C.  C.  &  St.  L.  R.  Co.  v.  Adair,  12  Ind.  App.  594,  40  X.  E. 
822,  holding  railway  company  liable  only  for  wilful  injury  of  boy  walking  on 
tracks  at  place  where  no  regular  crossing,  though  commonly  used  as  footpath. 

Risbt   to  eject   naaaensera. 

Cited  in  footnote  to  Randall  v.  Chicago  &  G.  T.  R.  Co.  38  L.  R.  A.  666,  which 
denies  implied  authority  of  brakeman  to  eject  passenger  from  freight  train. 

34  L.  R,  A.  769,  DANTZER  v.  INDIANAPOLIS  UNION  R.  CO.  141  Ind.  604,  50 
Am.  St.  Rep.  343,  39  N.  E.  223. 

Obatractlon  of  acceaa  to  property. 

Cited  in  Newton  v.  New  York,  N.  H.  &  H.  R.  Co.  72  Conn.  428,  44  Atl.  813, 
holding  railway  company  not  liable  for  depreciation  in  value  through  circuity  of 
access,  caused  by  removal  of  grade  crossing;  Cram  v.  Lacbnia,  71  N.  H.  47,  57 
L.  R.  A.  285,  51  Atl.  635,  holding  discontinuance  of  portion  of  street,  resulting  in 
diversion  of  trade,  not  ground  of  action  where  access  exists  by  longer  route; 
O'Brien  v.  Central  Iron  &  Steel  Co.  158  Ind.  221,  57  L.  R.  A.  509,  92  Am.  St.  Rep. 
305,  63  N.  £.  302,  holding  construction  of  building  wholly  obstructing  street  en- 
titles property  owner,  whose  access  to  business  portion  of  city  thereby  cut  off, 
to  maintain  action  for  special  damages;  Strunk  v.  Pritchett,  27  Ind.  App.  586, 
61  N.  E.  973,  holding  obstruction  of  alley  special  injury  where  only  mode  of  access 
to  rear  of  lot;  Pittsburgh,  C.  C.  &  St.  L.  R.  Co.  v.  Noftsger,  148  Ind.  109,  47 
N.  E.  332,  holding  abutting  owner  entitled  to  recover  for  obstruction  of  access  by 
switch,  materially  interrupting  same;  Long  v.  Wilson,  119  Iowa,  273,  60  L.  R.  A. 
722,  footnote  p.  720,  97  Am.  St.  Rep.  315,  93  N.  W.  282,  holding  judgment  estab- 
lishing boundary  of  highway  in  suit  against  owner  on  one  side  not  conclusive  on 
opposite  owner  whose  access  to  property  interfered  with  by  boundary  established; 
Hall  v.  Lebanon,  31  Ind.  App.  269,  07  N.  C.  703,  holding  owner  of  property  not 
abutting  on  portion  of  street  sought  to  be  vacated  not  entitled  to  injunctive  relief, 
where  not  suffering  special  damages. 
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34  L.  R.  A.  773,  JACKSON  v.  JACKSON,  82  Md.  17,  33  Atl.  317. 
Re<"ord  of  error  on  appeal. 

Cited  in  Lewis  v.  Tapman,  90  Md.  303,  47  L.  R.  A.  388,  45  Atl.  459,  holding 
erroneous  admission  of  question  on  examination  of  witness  not  ground  for  reversal 
where  record  does  not  disclose  that  answer  given. 

'Validity   of  marrlaflre. 

Cited  in  note  (57  L.  R.  A.  156,  159,  161,  169}  on  conflict  of  laws  as  to  validity 
of  marriage. 

Evidence  of  character. 

Cited  in  footnote  to  Daniels  v.  State,  54  L.  R.  A.  286,  which  requires  evidence 
of  good  character  to  be  weighed  by  jury  according  to  weight  of  testimony  by  which 
supported. 

34  L.  R.  A.  777,  STATE  ex  rel  CHILDS  v.  COPELAND,  66  Minn.  315,  61  Am.  St, 

Rep.  410,  69  N.  W.  27. 
Uniformity   of   operation   of  «tatate«. 

Cited  in  Robert  J.  Boyd  Paving  &  Contracting  Co.  v.  Ward,  28  C.  C.  A.  676,  55 
U.  S.  App.  730,  85  Fed.  36,  and  Owen  v.  Baer,  154  Mo.  443,  55  S.  W.  644,  holding 
statute  giving  municipalities  of  fourth  class  power  to  tax  for  sewers,  on  adoption 
of  provision  by  two-thirds  vote,  unconstitutional  as  special  in  operation. 

Distinguished  in  State  ex  rel.  Anderson  v.  Sullivan,  72  Minn.  133,  75  N.  W.  8, 
upholding  statute  making  identical  provisions  for  operation  in  counties  of  same 
class,  though,  by  reason  of  discretion  exercisable  thereunder  by  county  commis- 
sioners, salaries  may  differ  for  same  office  in  ditferent  counties. 

Disapproved  in  Adams  v.  Beloit.  105  Wis.  374,  47  L.  R.  A.  446,  footnote  p.  441, 
81  N.  W.  869,  upholding  statute  general  in  terms,  though  operating  to  affect  but 
single  municipality. 

Office  of  commissioner  of  pabllc  ^vorks. 

Cited  in  State  ex  rel.  St.  Paul  v.  District  Court,  72  Minn.  227,  71  Am.  'St.  Rep. 
480,  75  N.  W.  224,  holding  assessment  levied  for  improvements  ordered  by  one 
holding  office  of  commissioner  of  public  works  under  unconstitutional  statute,  void. 

34  L.  R.  A.  781,  MITCHEIX  v.  ROCHESTER  R.  CO.  151  N.  Y.  107,  56  Am.  St. 

Rep.  604,  45  N.  E.  354. 
Liability-   for  Injuries  caused   by   fright. 

Cited  in  Cleveland,  C.  C.  St.  L.  R.  Co.  v.  Stewart,  24  Ind.  App.  381,  56  N.  E.  917, 
denying  damage  for  nervous  shock  due  to  fright  at  peril  of  daughter,  caused  by 
negligence  of  railway  company;  Spade  v.  Lynn  &  B.  R.  Co.  168  Mass.  290,  38 
L.  R.  A.  514,  60  Am.  St.  Rep.  393,  47  N.  E.  88,  holding  nervous  shock  due  to  fright 
at  scuffle  in  removal  of  disorderly  passenger  by  conductor  not  ground  of  recovery; 
Kalen  v.  Terre  Haute  &  I.  R.  Co.  18  Ind.  App.  212,  63  Am.  St.  Rep.  343,  47  Ni  E. 
694,  holding  fright  at  danger  in  which  person  is  placed  by  runaway  caused  by 
negligent  dropping  of  gate  on  horse  and  buggy  not  ground  for  recovery;  Ward  v. 
West  Jersey  &  S.  R.  Co.  65  N.  J.  L.  384,  47  Atl.  561,  holding  that  paralysis  from 
fear  at  danger  in  which  one  is  placed  by  negligent  gateman  will  not  support 
action ;  St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Bragg,  69  Ark.  405,  86  Am.  St.  Rep.  206, 
64  S.  W.  226,  refusing  recovery  for  nervous  prostration  caused  by  fright  at  having 
to  cross  cattle-guard  with  children  at  night,  through  failure  to  stop  train  at  sta- 
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¥.  Ferguson,  157  Ind.  77,  54  L.  *. 

*i  U.  Teleg.  Co.  13  App.  Div.  254,  42 

<fry  for  mental  suffering  caused  by  deUy 

c-ath  of  relative.  Mahoney  v.  Dankwart,  108 

ecovery  for  permanent  nervous  disorder  caused 

,  on  adjoining  lot;  Braun  v.  Craven,  175  111.  413,  42 

iiding  fright  and  shock  caused  by  negligent  and  violent 

ji lection  of  rent  insuflfic^nt  to  support  action  for  damages; 

.  App.  52,  holding  nervous  shock  due  to  violent,  angry  speech 

*ntiff,  while  prostrated  from  child-birth,  not  ground  of  recovery; 

»ford,  122  Mich.  467,  80  Am.  St.  Rep.  577,  81  N.  W.  335,  denying 

niscarriage  caused  by  fright  at  man  dressed  in  woman  clothes;  Prince 

32  Misc.  667,  66  N.  Y.  Supp.  464,  refusing  damage  for  shame  and  suffer- 

.used  by  mere  solicitation  to  illicit  intercourse;  Lee  v.  Burlington,  113  Iowa. 

S6  Am.  St.  Rep.  379,  86  N.  W.  618,  refusing  recovery  of  value  of  horse  whose 

leath  was  caused  by  rupture  of  blood  vessel  of  heart  through  fright  at  negligently 

operated  street  roller;  Xason  v.  West,  31  Misc.  585,  65  N.  Y.  Supp.  651,  holding 

^IJowance  of  damage  for  propensity  of  horse  to  subsequent  fright  erroneous  in 

gction  for  damages  to  animal  by  automobile;  Western  U.  Teleg.  Co.  v.  Sklar,  61 

C,  C.  A.  287,  126  Fed.  301,  holding  damages  for  mental  suffering  due  to  delay  in 

delivery  of  telegram  not  recoverable ;  Wood  v.  New  York  C.  &  H.  R.  R.  Co.  83  App. 

Piv.  607,  82  N.  Y.  Supp.  160,  holding  carrier  liable  for  negli^nce  causing  injury, 

due  to  shock  and  muscular  strain  not  produced  by  fright. 

Cited  in  footnotes  to  Spade  v.  Lynn  A  B.  R.  Co.  38  L.  R.  A.  512,  which  denies 
right  to  recover  for  fright,  etc.,  unaccompanied  by  physical  injuries;  Sanderson  ▼. 
Northern  P.  R.  Co.  60  L.  R.  A.  403,  which  denies  right  to  recover  for  fright  re- 
sulting in  physical  injury,  but  without  contemporaneous  injury,  unless  fright 
proximate  result  of  legal  wrong;  Smith  v.  Postal  Teleg.  Cable  Co.  47  L.  R.  A.  323, 
which  denies  recovery  for  sickness  due  to  fright  caused  by  grossly  negligent  act  of 
one  knowing  such  result  would  follow;  Kline  v.  Kline,  58  L.  R.  A.  397,  which  sus- 
tains right  to  damages  for  mental  suffering  for  assault  by  pointing  gim  with 
threat  to  shoot  unless  house  abandoned;  Watson  v.  Dilts,  57  L.  R.  A.  559,  which 
hoUls  one  liable  for  frightening  woman,  causing  nervous  prostration,  by  stealthily 
entering  her  home  in  nighttime;  Homans  v.  Boston  Elev.  R.  Co.  57  L.  R.  A.  291, 
which  holds  carrier  liable  for  nervous  shock  to  passenger  from  jar  to  nervous 
system  accompanying  blow;  Reed  v.  Maley,  62  L.  R,  A.  900,  which  holds  that 
merely  soliciting  woman  to  sexual  intercourse  gives  her  no  right  of  action  by 
reason  of  mental  distress  suffered  thereby. 

Distinguished  in  Jones  v.  Brooklyn  Heights  R.  Co.  23  App.  Div.  143,  48  N.  Y. 
Supp.  914,  allowing  damages  for  fright  accompanying  injury  by  fall  of  light  from 
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roof  of  car;  Mack  v.  South  Bound  R.  Co.  52  S.  C.  332,  40  L.  R.  A.  683,  footnote 
p.  679,  68  Am.  St.  Rep.  913,  29  S.  E.  905,  permitting  recovery  for  injury  to  youth 
w^hofle  mind  unbalanced  by  fright  at  proximity  to  train  killing  mule  which  he  was 
leading;  Gulf,  C.  &  S.  F.  R.  Co.  v.  Hayter,  93  Tex.  242,  47  L.  R.  A.  326,  77  Am.  St. 
Rep.  856,  54  S.  W.  944,  holding  railway  company  Kable  for  nervous  shock  proxi- 
mately caused  by  fright  at  collision;  Buckbee  v.  Third  Avenue  R.  Co.  64  App.  Div. 
364,  72  N.  Y.  Supp.  217,  holding  plaintiff  entitled  to  damages  for  injury  due  to 
electric  shock  while  leaving  car  in  terror  at  flames  from  controller  box;  Watkins 
V.  Kaolin  Mfg.  Co.  131  N.  C.  543,  60  L.  R.  A.  620,  footnote  p.  617,  42  S.  E.  983, 
permitting  recovery  for  nervous  disorders  of  woman  caused  by  fright  at  negligent 
blasting  upon  adjoining  land;   Preiser  v.  Wielandt,  48  App.  Div.  572,  62  N.  Y. 
Supp.  890,  holding  landlord  liable  for  death  of  tenant's  wife  where  he  wilfully 
tears  down  house  immediately  on  expiration  of  lease,  though  notified  of  her  preg- 
nancy and  heart  disease;  Hickey  v.  Welch,  91  Mo.  App.  11,  holding  landlord  liable 
^or  nervous  prostration  caused  by  fright  at  his  abuse  and  threatening  attitude 
with  gun;  Ford  v.  Schliessman,  107  Wis.  483,  83  N.  W.  761,  holding  woman  en- 
titled to  damage  for  fright  caused  by  actions  of  trespasser  on  premises,  though  no 
assault  actually  made;  WMlliams  i.  Underbill,  63  App.  Div.  226,  71  N.  Y.  Supp. 
291,  allowing  damages  for  mental  derangement  following  actual  assault;  Koch  v. 
Fox,  71  App.  Div.  298,  75  N.  Y.  Supp.  913,  holding  party  responsible  for  negligent 
injury  causing  insanity  liable  for  death  proximately  resulting  therefrom;  Powell 
V.  Hudson  Valley  R.  Co.  88  App.  Div.  137,  84  N.  Y.  Supp.  337,  holding  carrier 
liable  for  consequences  of  physical  injury  to  passenger,  due  to  its  negligence,  al- 
though condition  partly  produced  by  shock  and  fright. 

Disapproved  in  Cowan  v.  Western  U.  Teleg.  Co.  122  Iowa,  382,  64  L.  R.  A.  549, 
101  Am.  St.  Rep.  268,  98  N.  W.  281,  holding  damages  recoverable  for  mental  pain 
and  suffering  due  to  negligence  in  transmission  of  telegram. 

34  L.  R.  A.  784,  STATE  v.  ZICHFELD,  23  Nev.  304,  62  Am.  St.  Rep.  800,  46 

Pac.  802. 
Validity    of   comnioii-la^v   marriave. 

Cited  in  University  of  Michigan  v.  McGuckin,  62  Neb.  493,  57  L.  R.  A.  919, 
footnote  p.  917,  87  N.  W.  180,  holding  lawful  marriage  shown  between  persons 
whose  cohabitation  originally  meretricious,  by  continued  cohabitation  after  dis- 
ability removed,  and  birth  of  children  baptized  as  legitimate. 

Cited  in  footnote  to  Hilton  v.  Roylance,  58  L.  R.  A.  723,  which  sustains  seal- 
ing for  time  and  eternity  under  Mormon  marriage  ceremony. 

34  L.  R.  A.  788,  LOUISVILLE  &  N.  R.  CO.  v.  McELWAIN,  98  Ky.  700,  56  Am. 

St.  Rep.  385,  34  S.  W.  236. 
Riipbt  of  actions  for  injaries  reaaltins  in  death. 

Cited  in  Owensboro  &  N.  R.  Co.  v.  Barclay,  102  Ky.  28,  43  S.  W.  177,  holding 
husband  required  to  elect  between  statutory  action  for  physical  and  mental  suffer- 
ing of  deceased  wife  and  common-law  action  for  negligent  killing;  Sweetland  v. 
Chicago  &  G.  T.  R,  Co.  117  Mich.  338,  43  L.  R.  A.  571,  footnote  p.  568,  75  N.  W. 
1066,  holding  but  single  action  survives  under  statute  providing  for  action  by  ad- 
ministrator for  pain  and  suffering  of  deceased  and  for  action  for  pecuniary  loss  to 
heirs  by  reason  of  death;  United  States  Electric  Lighting  Co.  v.  Sullivan,  22  App. 
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D.  C.  130,  holding  that  father  has  no  cause  of  action,  independent  of  statute,  for 
negligent  killing  of  minor  son. 

Cited  in  footnotes  to  Brown  v.  Chicago  &  N.  VV.  R.  Co.  44  L.  R.  A.  579,  which 
holds  cause  of  action  for  personal  injuries  which  survives  death,  distinct  from 
right  of  action  for  death ;  Broughel  v.  Southern  New  England  Teleph.  Co.  49  L.  EL 
A.  404,  which  holds  substantial  damages  recoverable  for  instantaneous  death  by 
wrongful  act;  Re  Meekin,  51  L.  R.  A.  235,  which  holds  action  for  death  by  admin- 
istrator, who  is  also  father  and  sole  beneficiary  of  deceased,  survives  father's 
death;  Worcester  A  S.  Street  R,  Co.  v.  Travelers'  Ins.  Co.  57  L.  R.  A.  629,  which 
holds  cases  of  instantaneous  death  not  covered  by  policy  insuring  railroad  company 
against  loss  from  liability  to  persons  sustaining  ''personal  injuries." 

Distinguished  in  Foreman  v.  Taylor  Coal  Co.  112  Ky.  851,  57  L.  R.  A.  450.  66 
S.  W.  1044,  holding  that  cause  of  action  against  employer  for  failure  to  pruU^C 
nonunion  laborer  against  violence  of  strikers  does  not  survive. 
—  BSSect  of  release. 

Cited  in  Southern  Bell  Teleph.  &  Teleg.  Co.  v.  Cassin,  HI  Ga.  580,  50  L.  R.  A. 
697,  footnote  p.  694,  36  S.  E.  881,  holding  voluntary  settlement  by  deceased  with 
tort  feasor  for  injury  precludes  statutory  action  in  favor  of  sur\'ivors. 

Cited  in  footnote  to  Hill  v.  Pennsylvania  R.  Co.  35  L.  R.  A.  196,  which  holds 
right  of  action  for  subsequent  death  precluded  by  release  of  damages  for  personal 
injuries. 
Meamire  of  damasea. 

Distinguished  in  Lines  v.  Chesapeake  &  O.  R.  Co.  91  Fed.  968,  holding  earning 
power  of  deceased  is  measure  of  damages  in  statutory  action  by  personal  repre- 
sentative. 

?A  L.  R.  A.  797,  LUBRANO  v.  ATLANTIC  MILLS,  19  R.  L  129,  32  Atl.  205. 
Rlffht  of  actloim  for  neflrlivent   injury  caaains  deatb. 

CMted  in  Sweetland  v.  Chicago  &  G.  T.  R.  Co.  117  Mich.  339,  43  L.  R.  A.  572, 
75  X.  W.  106G,  holding  but  single  action  survives  under  statutes  providing  for 
action  by  administrator  for  pain  and  suffering  of  deceased,  and  for  action  for 
pecuniary  loss  to  heirs  by  reason  of  death ;  Southern  Bell  Teleph.  &  Teleg.  Co.  v. 
Cassin,  HI  Ga.  579,  50  L.  R.  A.  096,  36  S.  E.  881,  holding  settlement  by  decea.st»d 
with  tort  feasor  bars  statutory  action  in  favor  of  heirs. 

Cited  in  footnote  to  Broughel  v.  Southern  New  England  Teleph.  Co.  49  L.  R.  A. 
404,  wliicli  holds  substantial  damages  recoverable  for  instantaneous  death  by 
wrongful  act. 

Cited  in  note  (34  L.  R.  A.  788)  on  how  many  distinct  causes  of  action  arise 
from  injuries  resulting  in  death. 

Dintinguished  in  Letson  v.  Brown,  11  Colo.  App.  19,  52  Pac.  287,  holding  action 
for  ne/jrligent  injury  does  not  survive  against  estate  of  wrongdoer. 

Disapproved  in  Brown  v.  Chicago  &  N.  VV.  R.  Co.  102  Wis.  147,  44  L.  R.  A.  584. 
77  N.  VV.  748,  holding  action  by  administrator  for  suffering  of  deceased  distinct 
from  that  by  heirs  for  pecuniary  loss. 

34  L.  R.  A.  803,  HOLLEMAN  v.  HARWARD,  119  N.  C.  150,  56  Am.  St.  Rep.  672, 

25  S.  E.  972. 
DeprlTation  of  aervlces. 

Cited  in  W'hitaker  v.  Hamilton,  126  N.  C,  464,  35  S.  E.  815,  holding  loss  of 


788-812.]  L.  R.  A.  CASES  AS  AUTHORITIES.  385 

daughter's  services  during  infancy,  through  lawful  marriage,  damnum  absque  in^ 
juria, 

Hvaband'a  rlirbt  of  action  for  Injnrlea. 

Cited  in  footnote  to  Kelley  v.  New  \ork,  N.  H.  &  H.  R.  Ck).  38  L.  R,  A.  631, 
vv'hich  sustains  husband's  common-law  right  of  action  for  loss  of  consortium 
through  injury  to  wife. 

LlAbillty  for  deatia  from  effect  of  llaaor  aold  huaband. 

Cited  in  footnote  to  Riden  v.  Grimm  Bros.  35  L.  R.  A.  587,  which  sustains  wife's 
right  of  action  for  husband's  death  from  eflfects  of  liquor  furnished  in  violation  of 
statute.  ' 

34  L.  R,  A.  806,  FARMERS'  MUT.  INS.  ASSO.  v.  BURGH,  47  S.  G.  463,  58  Am. 

St.  Rep.  899,  25  S.  £.  211. 
Nat  are  of   proceedlaiT   to  recover  aaaesameats. 

Cited  in  Farmers'  Mut.  Ins.  Asso.  v.  Iserry,  63  S.  C.  130,  31  S.  E.  53,  holding 
jury  trial  not  demandable  as  matter  of  right  in  action  equitable  in  nature. 

■ 

34  L.  R.  A.  810,  KINGMAN  COUNTY  v.  LEONARD,  57  Kan.  531,  67  Am.  St. 

Rep.  347,  46  Pac.  960. 
Sitaa   of   personalty    for   taxation. 

Cited  in  Buck  v.  Miller,  147  Ind.  595,  37  L.  R.  A.  388,  62  Am.  St.  Rep.  436,  47 
N.  E.  8,  holding  notes  and  mortgages  o^\^led  by  nonresident,  but  kept  in  forum  by 
resident  agent  managing  local  loan  business,  subject  to  taxation;  Mecartney  v. 
Caskey,  66  Kan.  414,  71  Pac.  832,  holding  tax  sale  certificates  held  by  nonresi- 
dents not  subject  to  taxation. 

Cited  in  footnote  to  Allen  v.  National  State  Bank,  52  L.  R.  A.  760,  which  sus- 
tains right  of  state  to  tax  nonresident  mortgagee's  interest  in  land  within  state. 

34  L.  R.  A.  812,  McLAUGHLIN  v.  LOUISVILLE  ELECTRIC-LIGHT  CO.   100 

Ky.  173,  37  S.  \V.  851. 
Nesllsrence  as  to  electric  Tvlres* 

Cited  in  Thomas  v.  Maysville  Gas  Co.  108  Ky.  229,  63  L.  R.  A.  149,  56  S.  W. 
153,  holding  company  supplying  electricity  to  railway  liable  jointly  with  latter, 
for  injury  due  to  negligent  failure  properly  to  insulate  wires;  Macon  v.  Paducah 
Street  R.  Co.  110  Ky.  689,  62  S.  VV.  496,  holding  that  railway  company  must  exer- 
cise higliest  degree  of  care  in  use  of  electricity,  for  protection  of  all  persons  in  all 
places  where  such  persons  have  right  to  be;  Geismann  v.  Missouri-Edison  Electric 
Co.  173  Mo.  674,  73  S.  VV.  654,  holding  lighting  company  liable  for  death  of  sign 
hanger  receiving  shock  due  to  contact  of  wire  he  was  holding  with  uninsulated 
wire  maintained  by  company;  Will  v.  Edison  Electric  Light  Co.  19  Lane.  L.  Rev. 
338,  holding  electric  lighting  company  liable  for  death  of  painter,  caused  by  his 
coming  in  contact  with  uninsulated  live  wire  while  painting  building;  Rucker  v. 
Sherman  Oil  &  Cotton  Co.  29  Tex.  Civ.  App.  419,  68  S.  VV.  818,  holding  evideivce 
of  customary  use  of  ai^Tiing  admissible  in  action  for  death  of  lineman  killed  by 
coming  in  contact  with  uninsulated  wire  while  at  work  on  such  awning;  Cole  v. 
Parker,  27  Tex.  Civ.  App.  566,  66  S.  W.  135,  holding  owners  of  electric  lighting 
plant  liable  for  failure  to  exercise  due  care  in  discovery  of  defect  in  construction  of 
plant,  by  reason  of  which  boy  is  killed;  Perham  v.  Portland  Electric  Co.  33  Or. 
L.  R.  A.  Au.— Vol.  ivl— 25. 
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475,  40  L.  R,  A.  809,  footnote  p.  799,  72  Am.  St.  Rep.  730,  53  Pac.  14,  which  holds 
it  negligent  to  string  over  bridge  dangerous  electric  wires  with  which  employee 
must  come  in  contact  when  making  repairs. 

Cited  in  footnotes  to  Moran  v.  Corliss  Steam-Engine  Co.  45  L.  R.  A.  267,  which 
holds  employer  using  defectively  insulated  wire  with  slight  current  liable  for  in- 
jury to  employee  due  to  outside  contact  with  dangerous  current;  Griffith  v.  New 
England  Teleph.  &,  Teleg.  Co.  52  L.  R.  A.  919,  which  requires  telephone  company 
to  exercise  care  to  prevent  accident  by  conducting  lightning  into  house  over  wires ; 
Brown  v.  Edison  Electric  Illuminating  Co.  46  L.  R.  A.  745,  which  holds  prima 
facie  presumption  of  negligence  arises  from  injury  to  boy  by  contact  with  exposed 
point  of  charged  wire  within  few  inches  of  small  roof  just  below  second-story  win- 
dow; Boyd  V.  Portland  General  Electric  Co.  52  L.  R.  A.  509,  which  holds  want  of 
sufficient  assistance  tg  promptly  replace  wires  broken  by  severe  storm  not  excuse, 
as  matter  of  law,  for  delay;  Anderson  v.  Inland  Teleph.  &  Teleg.  Co.  41  L.  R.  A. 
410,  which  holds  telephone  lineman  negligent  in  touching  span  wire  in  contact 
with  trolley  wire,  insulation  of  which  broken;  Brush  Electric  Light  &  Power  Co. 
V.  Lefevre,  49  L.  R.  A.  771,  which  denies  liability  for  death  by  uninsulated  electric 
light  wire  running  above  awning  16  feet  above  street;  Cumberland  Tel^.  &  Teleph. 
Co.  V.  Martin,  63  L.  R.  A.  469,  which  denies  liability  of  telephone  company,  negli- 
gently stretching  inadequately  insulated  wire  over  roof  of  store  porch,  to  passerby, 
while  taking  refuge  under  roof  from  storm,  killed  by  lightning  escaping  from  wire. 

Dlaqaallflcatlon  of  Jarors. 

Cited  in  footnote  to  Reed  v.  Peacock,  49  L.  R.  A.  423,  which  holds  Odd  Fellow 
not  disqualified  as  juror  in  action  by  Odd  Fellow  of  other  lodge. 

34  L.  R.  A.  817,  LANCEY  v.  KING  COUNTY,  15  Wash.  9,  46  Pac.  645. 
Slnirl«n«M  of  aubject  in  atatute. 

Cited  in  Merritt  v.  Corey,  22  Wash.  448,  61  Pac.  171,  upholding  act  "concerning 
actions  to  enjoin  collection  of  taxes,  and  actions  to  recover  property  sold  for 
taxes." 

Salllciency  orf   title   to  act. 

Cited  in  Seattle  v.  Barto,  31  Wash.  146,  71  Pac.  735,  holding  title  of  ordinance 
"to  regulate  certain  trades  and  occupations"  broad  enough  to  authorize  provision 
for  licensing  pawnbrokers;  State  v.  Sharpless,  31  Wash.  194,  96  Am.  St.  Rep.  SO.*?, 
71  Pac.  737,  holding  title  to  act  "to  regulate  the  practice  of  barbering"  etc.  brood 
enough  to  authorize  provision  for  board  of  examiners,  and  their  duties  and  com- 
pensation. 

Taxation   for   "public   purpose." 

Cited  in  footnotes  to  Pritchard  v.  Magoun,  46  L.  R.  A.  381,  which  authorizes 
taxes  to  aid  in  building  for  highway  and  railway  purposes,  toll  bridge  owned  by 
private  corporation;  Dodge  v.  Mission  Twp.  54  L.  R.  A.  242,  which  holds  promo- 
tion of  construction  and  operation  of  sugar  mills  a  private  purpose  not  authorizing 
taxation. 

Cited  in  note  (61  L.  R.  A.  833)  on  construction  and  operation  of  canala 

34  L.  ^  A.  821,  KEYSTONE  LXBIBER  CO.  v.  KOLMAN,  94  Wis.  465,  69  Am.  St 
Rep.  904.  69  N.  W.  165. 
Reaffirmed  on  second  appeal  in  103  Wis.  302,  79  N.  W.  224, 
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'IXTho  ntuy  maintain  replevin. 

Cited  in  footnote  to  Mitchell  v.  Georgia  ft  A.  R.  Co.  51  L.  R.  A.  622,  which  holds 
possession  of  property  as  agent  does  not  authorize  action  for  its  conversion. 

Timber  na  realty. 

Cited  in  Fluharty  v.  Mills,  49  W.  Va.  451,  38  S.  E.  521,  holding  oral  sale  of 
standing  timber  merely  license  to  enter  for  purpose  of  cutting. 

34  L.  R.  A.  824,  HINES  v.  WILLCOX,  96  Tenn.  148,  328,  54  Am.  St.  Rep.  823,  33 

S.  W.  914,  34  S.  W.  420. 
Ijinblllty  of  landlord   for  injarle*  dae  to  defects   In   premises. 

Reaffirmed  on  second  appeal  in  100  Tenn.  540,  41  L.  R.  A.  278,  66  Am.  St.  Rep. 
770,  46  S.  W.  297,  holding  landlord  liable  for  injury  to  tenant  from  fall  of  porch, 
known  by  him  to  have  drawn  away  from  house,  and  which  he  negligently  left  un- 
safe after  repairing,  and  referring  particularly  to  annotation  in  34  L.  R.  A.  824. 

Cited  in  Stenberg  v.  Willcox,  96  Tenn.  164,  34  L.  R.  A.  617,  33  S.  W.  917,  holding 
guest  of  lessee  entitled  to  recover  for  injuries  due  to  defective  balcony,  condition 
of  which  at  time  of  lease  could  have  been  known  by  landlord  by  use  of  reasonable 
diligence. 

Cited  in  footnotes  to  Moore  v.  Parker,  53  L.  R.  A.  778,  which  holds  landlord  lia- 
ble for  failure  to  inform  tenant  of  known  defect  or  dangerous  condition ;  Railton  v. 
Taylor,  39  L.  R.  A.  246,  which  holds  landlord  not  exempt  by  lease  from  liability 
for  damage  resulting  from  negligence  in  use  of  heating  apparatus  remaining  under 
his  own  control ;  Smith  v.  State,  51  L.  R.  A.  772,  which  denies  landlord's  liability 
for  injury  to  subtenant's  child  from  defecti%'e  balustrade  on  porch;  Stillwell  v. 
South  Louisville  Land  Co.  52  L.  R.  A.  325,  which  holds  contributory  negligence  not 
shown  by  tenant  entering  premises  on  landlord's  agreement  to  at  once  repair  un- 
protected cistern. 

Cited  in  notes  (34  L.  R.  A.  612)  on  landlord's  liability  for  injuries  to  tenant's 
guests  and  servants  from  defects  in  premises;  (33  L.  R.  A.  455)  on  implied  cove- 
nant in  lease  as  to  fitness  of  property  for  purpose  intended. 

Distinguished  in  Schmalzried  v.  White,  97  Tenn.  41,  32  L.  R,  A.  783,  36  S.  VV. 
393,  holding  landlord  not  liable  for  injuries  due  to  hidden  defects  in  leased  prem- 
ises of  which  he  could  not  have  been  aware  by  use  6t  reasonable  diligence. 

Disapproved  in  O'Malley  v.  Twenty-five  Associates,  178  Mass.  559,  60  N.  E.  387, 
holding  landlord  not  liable  to  tenant  for  injury  due  to  breaking  of  crane  hook, 
defect  in  which  not  known;  Whitmore  v.  Orono  Pulp  &  Paper  Co.  91  Me.  308,  40 
L.  R.  A.  380,  64  Am.  St.  Rep.  229,  39  Atl.  1032,  holding  landlord  not  liable  for 
injury  due  to  defective  pulp  digester  in  leased  mill,  where  not  dangerous  unless 
used,  and  referring  with  approval  to  annotation  in  34  L.  R,  A.  824;  Shinkle,  W. 
&  K.  Co.  V.  Birney,  68  Ohio  St.  335,  67  N.  K.  715,  holding  lessor,  in  absence  of 
warranty  or  deceit,  not  liable  to  lessee  for  injury  due  to  defective  condition  of 
warehouse;  Franklin  v.  Tracey  (Ky.)  63  L.  R.  A.  652,  footnote  p.  649,  77  S.  W. 
1113,  holding  owner  not  required  to  exercise  care  to  discover  latent  defects  for 
benefit  of  intending  lessees,  and  referring  with  approval  to  annotation  in  34  L. 

R.  A.  824. 

Annotation  in  34  L.  R.  A.  824,  referred  to  particularly  in  Hanson  v.  Cruse,  155 
Ind.  178,  57  N.  E.  904,  holding  landlord  not  liable  for  injuries  to  health,  due  to 
obvious  defects  in  house  known  to  tenant,  though  former  promising  to  repair 
same;  Thompson  v.  Clemens,  96  Md.  207,  60  L.  R.  A.  583,  footnote  p.  581,  53  Atl. 
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019,  denying  landlord's  liability  for  injury  to  member  of  tenant's  family  from 
failure  to  keep  agreement  to  make  repairs. 

Parol  evidence  of  contract. 

Cited  in  Lewis  v.  Turnley,  97  Tenn.  202,  36  S.  W.  872,  upholding  admission  of 
parol  evidence  to  prove  independent  collateral  agreement  for  transfer  to  vendee  of 
insurance  on  premises  by  vendor  in  action  on  purchase  money  note;  Quiglev  v. 
Shedd,  104  Tenn.  665,  68  S.  W.  266,  holding  parol  evidence  competent  to  prove 
agreement  that  contemporary  payment  not  to  be  credited  on  written  obligation 
then  executed;  Lyons  v.  Stills,  97  Tenn.  617,  37  S.  W.  280,  admitting  evidence  of 
agreement  to  take  pony  for  period  of  probation,  in  action  on  absolute  purchase 
note  given  at  time. 

34  L.  R.  A.  835,  GRAND  ISLAND  &  N.  W.  R.  CO.  v.  BAKER,  6  Wyo.  369,  71  Am. 
St.  Rep.  926,  45  Pac.  494. 

Consideration  of  reserved  aneatlona  by  anpreme  court. 

Cited  in  Foote  v.  Smith,  8  Wyo.  611,  58  Pac.  898,  refusing  to  consider  reser'.  ^d 
questions  where  action  properly  dismissed  by  plaintiff  in  district  court;  State  ex 
rel.  Perkins  v.  Sheridan  County,  7  Wyo.  164,  61  Pac.  204,  refusing  to  consider  mer- 
its of  case  on  appeal  from  ruling  on  motion  for  judgment  on  pleadings,  where  an- 
swer denies  material  allegations  of  complaint. 

Collateral   attack   upon   Judgment. 

Cited  in  Re  Fremont  &  B.  H.  Counties,  8  Wyo.  38,  54  Pac.  1073,  holding  judgment 
against  original  county  conclusive  against  new  county  embracing  same  territory  in 
subsequent  resubdivision  of  state,  in  proceeding  to  apportion  indebtedness  between 
new  counties;  Lake  County  v.  Piatt,  26  C.  C.  A.  92,  49  U.  S.  App.  216,  79  Fed.  573, 
holding  county  estopped  to  assert  excess  of  debt  limit  by  debt  forming  basis  of  de- 
fault judgment  in  payment  of  which,  bonds  sued  upon  were  issued;  Holt  County  v. 
National  L.  Ins.  Co.  25  C.  C.  A.  473,  49  U.  S.  App.  376,  80  Fed.  690,  enforcing  judg- 
ment in  mandamus  to  levy  tax  to  meet  judgment  against  school  district,  although 
levy  urged  to  be  in  excess  of  constitutional  powers  of  county  officers ;  McEntire  v. 
Williamson,  63  Kan.  283,  66  Pac.  244,  holding  taxpayer  concluded  by  judgment 
against  city  on  all  questions  that  might  have  been  litigated  in  action,  until  judg- 
ment impeached  for  fraud  or  collusion. 

Coanty  tax  limit. 

Cited  in  Dawson  County  v.  Clark,  58  Neb.  766,  79  N.  W.  822,  holding  tax  levied 
by  school  district  to  meet  judgment,  void  where  constitutional  maximum  previously 
levied;  Eaton  v.  Mimunaugh,  43  Or.  471,  73  Pac.  764,  holding  statute  directing 
county  to  incur  indebtedness  beyond  constitutional  limit,  void. 

Distinguished  in  State  v.  Laramie  County,  8  Wyo.  121,  55  Pac.  451,  holding  lia- 
bility of  county  for  deficiency  due  upon  state  levy  not  chargeKble  against  proceeds 
of  tax  for  county  revenue. 

Povrer  to  confess  Judarment. 

Cited  in  Chicago,  B.  &  Q.  R.  Co.  v.  Hitchcock  County,  60  Neb.  726,  84  N.  W.  97, 
holding  waiver  of  issuance  and  service  of  summons  against  village,  by  chairman  of 
board  of  trustees,  void;  Custer  County  v.  Chicago,  6.  &  Q.  R.  Co.  62  Neb.  661,  87 
N.  W.  341,  holding  confession  of  judgment  against  county  by  coxmty  attorney  act- 
ing under  resolution  of  coimty  board,  void. 
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34   L.  R.  A.  845,  STATE  ex  reh  BLYDENBURGH  v.  BURDICK,  6  Wyo.  448,  46 
Pac.  854. 

34  L.  R.  A.  851,  DEBNEY  v.  STATE,  45  Neb.  856,  64  N.  W.  446. 
X*B*«Jadice  by  eondact  of  trial. 

Cited  in  McMahon  v.  State,  46  Neb.  167,  64  N.  W.  694,  sustaining  refusal  of  new 
trial  on  ground  of  prejudicial  statements  by  prosecuting  attorney,  where  not  harm- 
ful when  taken  with  evidence;  Lindsay  v.  State,  46  Neb.  182,  64  N.  W.  716,  uphold- 
ing refusal  of  new  trial  for  prejudice  by  unexpected  accusation  of  defendant  in 
courtroom  by  mother  of  deceased,  where  removed  immediately  by  court  at  request 
of  both  prosecution  and  defense. 

Error  la  ln«tr«otlon«. 

Cited  in  WTiitney  v.  State,  63  Neb.  299,  73  N.  W.  696,  refusing  to  reverse  con- 
viction for  embezzlement  on  groimd  of  prejudicial  instruction,  where  not  harmful 
Tvhen  taken  with  balance  of  charge ;  Ferguson  v.  State,  52  Neb.  434,  66  Am.  St.  Rep. 
512,  72  N.  W.  590,  refusing  to  reverse  conviction  for  erroneous  inclusion  in  charge, 
of  matter  not  in  evidence,  where  rights  of  prisoner  not  prejudiced  thereby;  Welsh 
V.  State,  60  Neb.  115,  82  N.  W.  368,  upholding  instruction  embodying  collateral 
matter,  evidence  of  which  not  contradicted;  Henry  v.  State,  51  Neb.  155,  66  Am. 
St.  Rep.  450,  70  N.  W.  924,  holding  it  reversible  error  to  discredit  defense  of  alibi 
in  charge,  as  easily  fabricated. 

I>efeii>e  of  Intozlcatloa. 

Cited  in  Latimer  v.  State,  55  Neb.  617,  70  Am.  St.  Rep.  403,  76  N.  W.  207,  hold- 
ing defense  of  intoxication  competent  on  trial  for  robbery,  though  insanity  or  loss 
of  reason  not  produced  thereby. 

34  L.  R.  A.  857,  YOCH  v.  HOME  MUT.  INS.  CO.  Ill  Cal.  503,  44  Pac.  189. 

Avoidance  of  policy  by  breacia  of  condition. 

Cited  in  Schroeder  v.  Imperial  Ins.  Co.  132  Cal.  19,  84  Am.  St.  Rep.  17,  63  Pac. 
1074,  holding  policy  avoided  by  failure  to  give  insurer  notice  of  foreclosure  proceed- 
ings within  reasonable  time  after  knowledge  thereof  obtained  by  insured. 

^^  KeeplniT  of  bcnslne,  etc. 

Cited  in  Ackley  v.  Phenix  Ins.  Co.  25  Mont.  279,  64  Pac.  665,  holding  description 
of  goods  as  "usually  kept  in  retail  drug  store"  sufficient  to  prevent  forfeiture  under 
prohibition  against  keeping  of  benzine,  etc. 

Cited  in  footnote  to  Springfield  F.  &  M.  Ins.  Co.  v.  Wade,  58  L.  R.  A.  714,  which 
holds  policy  not  avoided  by  bringing  gallon  of  gasoline  on  premises  for  temporary 
use,  though  causing  their  destruction. 

Distinguished  in  Mitchell  v.  Potomac  Ins.  Co.  16  App.  D.  C.  263,  refusing  recov- 
ery on  fire  policy  excepting  liability  for  damage  by  gasoline  explosion,  where  evi- 
dence proves  loss  thereby,  rather  than  by  fire;  Vandervolgen  v.  Manchester  Fire 
Assur.  Co.  123  Mich.  294,  82  N.  W.  46,  holding  policy  avoided  by  violation  of  condi- 
tion on  which  sales  of  kerosene  at  night  permitted. 

— —  BSect   of  aflrent'0   knoTvledse. 

Cited  in  footnotes  to  Home  Ins.  Co.  v.  Hancock,  52  L.  R.  A.  665,  which  holds 
statement  that  life  tenant  has  fee-simple  title  to  insured  property  does  not  avoid 
policy  where  agent  knew  facts ;  Sternaman  v.  Metropolitan  L.  Ins.  Co.  57  L.  R.  A. 
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319,  which  denies  insurer's  right  to  rely  on  warranty  by  applicant  that  answers 
properly  recorded,  where  medical  examiner  knew  otherwise. 

34  L.  R.  A.  861,  STANDARD  OIL  CO.  v.  ARNESTAD,  6  N.  D.  255,  66  Am.  St 

Rep.  604,  69  N.  W.  197. 
Liability   of  Mureties    for   partnemlalp. 

Cited  in  London  &  L.  Ins.  Co.  v.  Holt,  10  S.  D.  174,  72  N.  W.  403,  holding  sure- 
ties for  partnership  acting  as  agents,  not  liable  for  money  collected  after  dissolu- 
tion by  member  of  firm. 
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